COMMON LAW – Use Restatement to argue different interpretations of common law.

I. GROUNDS FOR LIABILITY

A. CONTRACT

i. Restatement: a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes a duty

ii. Law of contracts is objective: what the reasonable person believes.

iii. Unilateral – only effective mode of acceptance is performance. Beginning of act makes the offer irrevocable for a reasonable time
iv. Bilateral – unless determined by offeror, can be accepted by a promise, act, or forbearance and often by performing the act requested

Bilateral: K can be accepted by making a promise in return 
v. Implied in fact – hail taxi
B. QUASI- CONTRACTUAL – implied in law

i. PRINCIPLE: restitution for the value of the defendant’s unjust enrichment.
C. TORT LIABILITY

II. REQUIREMENTS FOR AN ENFORCEABLE PROMISE

A. Intent – was there an idea of being legally bound; Not subjective – what a reasonable person would believe
i. Listener must have reasonable belief that offeror intends to be bound

DISTINGUISH: CASH v. BENWARD: intent to do a favor; gratuitous promise.  Benward had no intent to be bound; should have been obvious 
B. Consideration or consideration substitute (Estoppel, Moral Obligation, Unjust Enrichment)

DISTINGUISH: CASH v. BENWARD Benward did not bargain for having Cash fill out application as compared to Hill v. Chubb where Chubb would likely benefit from Hill filling out application

C. Definiteness:

i.  COMMON LAW: Agreements to agree are not Ks.

1) a binding enforceable K cannot arise if the alleged agreement is not sufficiently DEFINITE & CERTAIN

2) Courts must be able to discern if a promise was intended in order to enforce – believe that parties intended to be legally bound

EXAMPLE: ABRAMS v. ILLINOIS COLLEGE OF PEDIATRIC MEDICINE Abrams, learning disability, fails a course and is told “not to worry” that the school would “figure something out.” No definite contract.

DISTINQUISH: DURSTELER v. DURSTELER There was no definite contract, but it was performed – therefore court looked for restitution. Court gave restitution only since no one party was more at fault.  Therefore, upon failure to make a contract, each party had to disgorge how much they have benefited from the other.
ii. Determining preliminary negotiations – Restatement §26 & §27:
a. Advertisements

b. Price quotes

c. Extent to which express agreement has been reached on all terms identified

d. Whether it has few or many details

e. Whether the contract is one usually completed by writing

f. Whether the amount involved is large or small

g. Whether either party takes action in preparation for performance during negotiations. 

iii. INCHOATE AGREEMENTS An agreement to Agree. Even when words are used clearly and in a promissory nature they may be part of preliminary negotiations only and not intended to be binding.

1) PRINCIPLE: “inchoate”:

a. do the parties intend to have a contract and be legally bound, and if they do

b. are the terms definitive enough to be legally enforceable

EXAMPLE: CONTTONWOOD MALL CO v. SINE: Lessor promised to renew the lease to Sine on reasonable terms some time in the future.

· Court did not enforce contract or impose terms b/c it had no way of knowing what the parties meant by “reasonable” rent – no objective method of determining.

· Essential terms: time and rent $ of the oral agreement were too indefinite to be an enforceable contract

· Intent to be bound: might have been an agreement to agree in the future but Lessor did not intend to be bound
· No promissory estoppel b/c terms too vague to inspire reliance.
iv. Essential terms must be “reasonably certain” for K to be enforceable – Restatement §33 – CL is less likely to insert terms than UCC:


· Terms Reasonably certain?: basis for appropriate remedy

· Intent? Court will impose terms
COMPARE – BERREY v. JEFFCOAT Agreement to renew a lease in the future with the rent to be renegotiated at time of renewal based on “existing conditions and cost of living increases.”

· Unlike in COTOONWOOD the parties here narrowed the terms for the court by giving some criteria for determining rent
· Much less the case here that the court is making a contract for the parties – more factors indicate that the parties intended a specific, binding contract.
v. EXCEPTIONS TO DEFINITENESS

1) UNJUST ENRICHMENT: A DEFINITE, enforceable K is not necessary to provide discouragement of unjust enrichment (D’s unjust gain)

EXAMPLE: DURSTELER v. DURSTELER: Two brothers enter into a written contract to transfer a mink farm. Agreement did not include terms re: how to get food for the mink and how to report income.

· No enforceable K – too many undecided terms: court could not determine remedy based on the terms

· Parties intended to be bound, but no K

· Court used Unjust Enrichment for Restitution (quasi contract): the amount that must be paid is the benefit conferred which it would be unjust for the other party to retain (feed, fixed roof).
· Brother could argue that he did not want the roof fixed – harder to argue unjust enrichment b/c cost of roof is imposed on owner - officious
vi. PROMISSORY ESTOPPEL: A breach of DEFINITE K terms is not necessary to an action grounded on PROMISSORY ESTOPPEL – here promissory used as a substitute for definiteness, not consideration.

EXAMPLE: HOFFMAN v. RED OWL: Promises made by Red Owl to Hoffman in regard to opening a franchise were too indefinite and vague to enforce as a contract.

· However, Hoffman relied on the statements to his detriment – court gave reliance damages: put him back in the place where he would have been if no promise.
· It would be unjust not to allow Hoffman to recover damages
III. CONSIDERATION

A. Consideration requires 2 elements (restatement §71)

1) Bargained for exchange

a. Must be a real bargained for exchange – can’t be a show

b. Might not be enforceable if fraud

c. INUCEMENT: A performance or return promise is bargained for if sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

d. state of mind not important; appearance from outside

2) The obtaining of a legal right or other party giving up legal right

a. No need for the exchange to be equal

b. State of mind is not an issue – we don’t care why parties sought consideration
c. the performance may consist of

i. an act other than a promise, or

ii. a forbearance, or

iii. the creation, modification or destruction of a legal relation

d. the performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee by some other person.
EXAMPLE: HAMER v. SIDWAY: Nephew gives up legal right to smoke, drink, swear, cards & billiards in exchange for promise of $5,000 - unilateral contract
EXAMPLE; KIRKSEY v. KIRKSEY  P’s brother in law invited
 her and children to stay with him on his farm.  After 2 years asked her to leave.  No enforceable promise because there was no inducement – he was not seeking a promise or act from her

EXAMPLE: HILL v. CHUBB LIFE AMERICAN INSURANCE: Hill filled out application and told he would be informed within 60 days as to whether if it was accepted.  At Chubbs request Hill underwent a physical examination.  Insurance was not approved and Hill was not notified within 60 days – had a stroke. 

· There is consideration because Hill filled out application and gave a physical examination (time detriment) as an inducement for Chubb’s promise to let him know within 60 days

DISTINGUISH – gratuitous promises, vague indications of intent – reasonable person would not rely
EXAMPLE: CASH v. BENWARD - Ms. Benward tells Cash she will help turn in his National Guard life insurance; no consideration.  Benward was not seeking an action or promise in exchange for her promise.  Cash did not give up a legal right to seek insurance elsewhere and Benward received no benefit.
B. MUTUALITY OF OBLIGATION (CONSIDERATION)

1) The orthodox definition of consideration does not require the promisee to actually confer a benefit or suffer a detriment – it is enough that he promises to do so (bilateral contract).

2) Consideration on both sides – can be promise or action (unilateral)
3) Both parties must be bound or neither is bound

EXAMPLE: UNITED AUTO ASSOC. v. SCHLANG  Schlang gets into an auto accident.  Insurance will pay medical expenses incurred within 3 years of accident. Schlang enters into contract for medical care for rest of life within the 3-year period.  Court decides not a contract:

· Neither party bound: Schlang did not promise to buy goods solely from AMS; AMS did not price and time period

4) Implicit consideration and cancellation clause

a. Rule: a cancellation clause will only invalidate a contract if unrestricted.  Cancellation clause will not invalidate of there is consideration for the cancellation clause.

b. A contract for a stated time with a unilateral cancellation clause still has consideration if there is mutuality of consideration prior to time cancellation is allowed to occur – during that time, parties have agreed to act: promise for a promise.

EXAMPLE: LACLEDE v. AMOCO Consideration was found even though there was a unilateral cancellation clause allowed after a certain time period, because there was consideration up to that time period.

· Laclede did not expressly bind them to buy propane from Amoco but they hooked up lines which the court found to be an implied promise (obligation) to buy and implied promise to sell – mutuality of consideration.

5) Mutuality of Consideration can be in different forms & may not be verbalized

a. Can be any detriment suffered by the promissee or benefit gained by the promisor 

b. Don’t need promise for a promise – unilateral or bilateral

EXAMPLE: WEINER v. McGRAW-HILL, INC. The performance that 

McGraw was bargaining for was for Weiner to come work for them.  

The inducement was a promise never to fire unless for ‘just’ cause.  Court found employment was not terminable ‘at will.’ 

· contract was never verbalized: ‘come work for us and we’ll…”

· court wanted to solidify employee rights – found consideration (bargained for exchange) – unilateral contract: promise for performance

· Unilateral contract. As in the “swim the English Channel” example, Weiner cannot be sued because he did not make a promise.

· If employer made a promise, explicitly or implied, to pay for service and that the employment should continue for a period of time, that employment is not terminable ‘at will’ even though the employee has made no promise and has retained the right to quit ‘at will’
C. CONSIDERATION SUBSTITUTES- PROMISES ENFORCEABLE WITHOUT CONSIDERATION

1) In writing – K that are in writing can be enforced w/out consideration

EXAMPLE: MARINE CONTRACTORS v. HURLEY – Marine promised to give Hurley his trust benefit 5 years early if he did not compete with them when he left Marine in a written contract.

· Held: a written contract does not need consideration

· Was consideration anyway b/c Marine promised to give Hurley $12k 5 years in advance, something Hurley didn’t previously have a right to, as an inducement for Hurley giving up legal right
2) MORAL DUTY = MATERIAL BENEFIT

a. NOT material DETRIMENT

b. Restatement §86 – material benefit

i. A promise made in recognition of a benefit received is binding to the extent necessary to prevent injustice
ii. Not binding if gift or for other reasons the promisor has not been unjustly enriched or to the extent that its value is disproportionate to the benefit
c. Worner v. Doyle Exceptions: general rule is that if the alleged consideration has been conferred prior to the promise upon which the agreement is based, there is no valid contract. Except:

i. the consideration was rendered at the request of the promisor

ii. the alleged consideration was ‘beneficial’ or ‘meritorous’ which placed the promisor under moral duty

iii. the promise is to pay debt due in good conscience – e.g. support an illegitimate child
iv. promise is founded on antecedent legal obligation such as debt which has become barred by statute of limitations.
d. A moral obligation is sufficient to support a subsequent promise to pay where the promisor has received a significant material benefit
e. A promisor makes a promise to a promisee because of a benefit the promisee gave the promisor before the promise was made

f. No bargain: the promisee induces the promisor’s promise, but the promisor did not make the promise to induce the action by promisee

g. Benefit doesn’t have to $$ to be sufficient; eg. saving a life.

h. Saving a life may not be sufficient if saving the life of wife – no return expected

EXAMPLE: WEBB v. MCGOWAN Webb saved McGowan’s life but ended up injuring himself in the process.  McGowan promised to support Webb. McGowan gained significant material benefit.

EXAMPLE:  Employer rewards a bonus for hard work.  The work might have induced the employer to act but there was no bargain since the work was already done – so, the work, was not a consideration. The work would probably not represent significant material benefit (therefore NO moral duty) b/c it is something the person was required to do.

EXAMPLE: In re Estate of Casey Casey promised to leave Popovich money for giving him ‘the best years of his life.’

· With a life partner there is not bargaining.
· Gifts conferred, actions not expecting something in return, do not result in moral obligation

EXAMPLE: Promise given for taking care of a bull v. taking care of adult son. 

· Promise for taking care of bull is binding but not adult son

· Promissee has a moral obligation for the bull because he has received a material benefit (cost of feeding bull) whereas the received no material benefit for care of adult son.

· MORAL OBLIGATION ARISES OUT A MATERIAL BENEFIT; NOT A MORAL BENEFIT

EXAMPLE: Son in law’s bad advice: Man suffers financial loss after taking bad investment advice from SIL who promised to pay him back if he lost money.  

· No moral obligation b/c there was no material benefit, instead, a material loss. 

· Promissory estoppel? No reliance
i. DAMAGES LIMITED TO EXTENT OF OBLIGATION 



§1606 Cal. Civil Code: … to an extent corresponding with the extent of the obligaton, but no further or otherwise.

3) PROMISSORY ESTOPPEL

a. Principle: a promise is enforceable without consideration when the promisee reasonable relies on it and suffers a loss or detriment because of the reliance.

b. foreseeable reliance upon a promise. Restatement §90 

i. A promise which the promisor should reasonably expect to induce action on part of promisee or third person … 
ii. does induce action or forbearance … is enforceable if
iii. injustice can be avoided only by enforcement … 
iv. limited as justice requires
c. Damages for Relying on someone’s otherwise gratuitous promise

i. 1st Restatement: enforces completely

ii. 2nd Restatement: enforces up to justice requires

EXAMPLE: RICKITS v. SCHOTHORN Grandfather promised P that he would support her so she would not have to work

· Promise was not given to induce P to stop working, there was no bargain. Grandfather wanted her to stop working but didn’t require action – therefore no consideration

· P did not give up any legal right to work, so no consideration

· Promise is enforceable without consideration b/c P reasonably relied on it and suffered a loss (paycheck) because of her reliance

· This was the first case to use promissory estoppel; court called it “equitable estoppel”

EXAMPLE: HAYES v. PLANTATION STEEL COMPANY Hayes made his intention to retire known 7 months before he left and right before he left Mainelli said the company ‘would take care of him’.  Company stopped paying $5000 annual retirement. NO promissory estoppel:

· No reasonable reliance (no promissory estoppel) b/c retirement announcement was made before promise of pension – Hayes had already decided; and promise to ‘to take care of him’ was too vague for reliance.

· No moral duty.  Hayes was paid for his 25 years of work.

· No consideration given by Hayes – 25 years of work was not consideration b/c prior to retirement payment promised; not induced by retirement promise

EXAMPLE: BUCKLE DOWN BONUS Employee gets a bonus every year.  This year bonuses won’t be paid until next year. Boss: “If you need it earlier, let me know.  I expect you to do your best.”  Employee is fired and sues for bonus.

· did not rely on promise b/c he was required to do his best as a matter of employment.

4) EQUITABLE ESTOPPEL

a. Principle: preventing somebody from denying the truth of their statement.

IV. QUASI- CONTRACTS – IMPLIED IN LAW, UNJUST ENRICMENT

1) Implied in law: law can require someone to pay for goods even though there was no contract requiring payment

2) When a benefit is conferred upon a person and the benefit was NOT one that:

a. was conferred officiously (Hill Street Blues Captain America);

b. the giver did not expect payment; or 

c. was intended as a gift – giver does not expect a return

3) The law imposes obligation to pay b/c one party has been unjustly enriched: RESTITUTION –recovery not based on K or plaintiff’s loss, but on the defendant’s gain – disgorgement of unjust enrichment.

4) DISTINQUISH – not moral duty b/c there is no promise

5) DISTINQUISH- “Implied in fact” contracts

a. hailing a cab on the street – implied K you will pay the fare

b. picking up an apple in store – implied K you will pay for it
EXAMPLE: A physician sees someone suffering a heart attack in public.  Physician, b/c of her medical expertise, is able to save the stranger.

· No express or “implied in fact” contract for stranger to pay the physician a fee

· But stranger could be said to be unjustly enriched if the stranger gives the physician nothing.

· Doctrine of quasi-contract might imply obligation on the part of stranger

· Public good: want to encourage physicians to get involved, not walk on by to avoid malpractice suit.

EXAMPLE: SCHOTT v. WESTINGHOUSE D. used an original idea from P. and elaborated on it – held liable under unjust enrichment. P. was expecting to be compensated, not gift.
· Quantum Meruit: a claim for the reasonable value of the services rendered 

· In this case, the value was the cost to Westinghouse for developing idea on their own

EXAMPLE: CARING FOR GERTRUDE P. takes care of elderly Gertrude.  She dies, P asks for money from estate to cover costs incurred caring for Gertrude.

· unjust enrichment if P had not cared for G, family would have had to spend money to help her

· Would be unjust not to compensate P

· If P had been a relative, probably no recovery – not perceived as expecting to get paid.

· Usually, it is relevant that there was time to write a contract.  Court felt unnecessary – old lady

EXAMPLE: PUBLIC WORKS v. COSBY BENARD CO. City project was more elaborate than city allocated money for.

· The contract was void because it was made by a city official, not an agent of Public works 

· court said the city still had to pay because it received and enjoyed benefit: used architects expanded plans in application for federal funds

EXAMPLE: S.T. GRAND INC. v. CITY OF NEW YORK 

P. bribed the City Commission for K and then tried to claim quantum meriut compensation when City found out and refused to pay.

· Court rule quantum meriut did not apply to K made fraudulently.

V. CONTRACT FORMATION

A. Sometimes a K is formed through an offer and acceptance process.  On other occasions, the parties merely agree with no person being the offeror or offerree

B. OFFER – bargaining process

1) Offer/acceptance is only one way to make a K.  Most Ks are completed through negotiation and bargain.  May not be clear which party is the “offeror”

2) Elements: Restatement §24

· Intent to be bound

· Willingness to bargain

· Acceptance desired

· Not a negotiation
· Offeree understands that by agreeing bargain is concluded
3) Look through eyes of reasonable offeree.

4) Offeror is master of the Offer – can dictate mode of the acceptance

a. Offeror might invite acceptance only by promise, only by performance, or give option of accepting either way

5) In case of doubt, offeree can choose to accept either by promising to perform or performing (§32)

6) In cases where offeree is allowed to choose, beginning the performance is usually a promise to complete the job. (§62). Once performance has begun offeror has reasonable expectation it will be completed; offeree could be liable if failed to complete.
EXAMPLE: House painter – beginning job is a promise to complete that can create liability if breached
EXCEPTION: marathon runner offered $50 to complete the race – offeror does not know whether offeree will be able to complete the performance 
7) Offers empower the offeree

a. An offer binds the offeror to the terms of the offer if it is accepted
b. Offeror cannot revoke after K has been accepted
8) Reasonable Minds Test: Offer has to be believable. Offeree is justified in relying on the offer if a reasonable person would believe it is an offer.

EXAMPLE: LEONARD v. PEPSICO – harrier jet
9) Rewards as Offer – requires full performance

a. PRINCIPLE: rewards are offers to anybody that performs the conditions … and anybody that does perform them accepts the offer

EXAMPLE: Carbolic Smoke Ball (p 51): the company meant to be bound by “any person” who gets the flue after taking the smoke ball. Company benefits from offer in the form of sales
10) Offer is DISTINGUISHED from:

a. Statement of Future Intention

b. Examples/rationale

c. Request for Price Negotiation

d. Statements made in jest/while intoxicated

e. Advertisements

11) Advertisements are Usually Not Offers

a. PRINCIPLE: advertisements are understood to be mere requests to consider, examine and negotiate.

EXAMPLE: LEONARD v. PEPSICO: Teenage boy sues Pepsi for ad “offering” to trade a harrier jet for Pepsi Points. Reasonable Person would not view this as an offer: cost, safety (selling military weapons?),

b. EXCEPTION: Specific, limited advertisements that leave nothing for negotiation: words used are very plain and clear
EXAMPLE: LEFKOWITZ v. GREAT MINNEAPOLIS (p 50): Ad promises to sell three fur coats for $1, “first come, first served.”

· Advertiser is not opening himself up to un-meetable demand b/c limited to three coats

· Reasonable Person would believe the ad 

12) Acts & events that terminate the power of acceptance (§§ 39, 41, 42, 43, 48, 50):

a. rejection/counter offer

b. lapse of time

c. revocation by offeror

d. offeree hears from reliable source that offer is revoked
e. death/incapacity of offeror

f. death/incapacity of offeree

g. death/destruction of thing essential for performance


h. supervening illegally

i. non-occurrence of a condition on acceptance

C. REVOCATION & EXPIRATION: Prior to acceptance

1) An offer can only be accepted before it is revoked

2) An offer is revoked when:

a. When the offeror communicates to the offeree that the offer is no longer effective – revocation is not effective until communicated to the offeree
b. Revocation does not terminate the acceptance unless it “was in the mind of the person to whom the offer was made”
c. When the time for the offer has expired

1. Offer may expire on its own terms

2. Offer may expire after reasonable period of time
d. When the offeree has reason to know that the offer is no longer open

3) The offeror may revoke the offer at any time before acceptance even if offer has promises to keep offer open; unless “option” contract made binding by consideration or recitation of consideration
a. If an offer is revoke before accepted, there is no contract

EXAMPLE: KRAUSS v. Fox:  Fox revokes offers to sell property before the time promised to keep offer open.  Krauss’ $5,000 deposit was not consideration for the option – but good faith tender of the purchase price in the event of purchaser’s default.

b. Revocation protects offeror against speculation by offeree 

EXAMPLE: corn offered at $100; market rises to $110

4) OFFERS THAT CANNOT BE REVOKED
a. Promissory estoppel:
i. a promise unambiguous in terms

ii. reliance to detriment by party to whom promise was made

iii. reliance was reasonably foreseeable by promisor

EXAMPLE – SMW ILSON v PREPAKT CONCRETE: “the concrete quote” (p 55):  concrete company was required to fulfill quote (not an offer) after it had expired b/c Plaintiff reasonably relied on defendant’s statements they would perform (contractors rely on subcontractors)

b. OPTION contract – offeree gives consideration to keep offer open. Consideration can be nominal ($1).  Court can find nominal consideration is insufficient if unfair.

EXAMPLE NEWBERGER v. RIFKIND: Employees continued work was consideration to keep the stock option contract open – unilateral contract: promise in exchange for action. Plaintiff argued successfully that there was an implied bargain for consideration of their continued employment – they gave up right to work elsewhere in exchange for stock option even though grantor died; option was inducement. ACCEPTANCE BY PERFORMANCE

i. Offers Irrevocable on Performance – Unilateral Ks


Restatement §45: Where an offer invites acceptance by performance an enforceable option K is created when offeree begins performance. Promisor does not have to honor promise until promisee’s performance is completed

EXAMPLE: Lawrence offers a student $10,000 to swim the English Channel. Cannot be revoke once begun (student trained for a year).  $10,000 does not have to be paid until student finishes.  No partial payment required for partial performance.

ii. Restatement §89: Option K is binding if

1. in writing and signed by offeror, recites consideration and proposes fair exchange OR

2. reasonably expected to induce action or forebaearance

iii. EXCEPTION: Courts sometimes enforce an option K even if the nominal consideration is recited but not paid – recitation is enough
EXAMPLE (p 58): Unpaid $20 for option to buy land

iv. HOWEVER If consideration requested is not nominal than non-payment would mean option is not enforceable (consideration was actual price of the option)

D. ACCEPTANCE – bargaining process: Definite expression of acceptance – offeree agrees to be bound.
1) Restatement §50: Manifestation of assent to terms of offer in a manner invited or required by offer.

2) Modes – must be in form required by offerror:

a. Performance (unilateral)

b. Promise (bilateral)

c. By beginning performance

d. Silence

3) Accepting by correspondence – “mail box rule” – COMMON LAW
a. Favors the offeree who thought they had time to accept within terms of offer

b. (§ 63) An acceptance made in a manner and medium invited by the offer is operative once it leaves the possession of the offereree regardless of whether the offeror receives it

EXAMPLE: HAWTHORNE v. FRASER: Offeree mailed acceptance of offer to sell a house within time period before revocation was received – revocation does not terminate the acceptance unless it “was in the mind of the person to whom the offer was made.” EVEN THOUGH REVOCATION WAS MAILED BEFORE ACCEPTANCE WAS MAILED.

4) (§ 63) an acceptance under an OPTION CONTRACT is not operative until received by the offeror

a. under option contract you are bargaining for a time period that the option is open – if accepted upon receipt, you are respecting that time period; if on sending, the time period is effectively extended

b. EXCEPTION – EXAM: by specifying acceptance by mail and not determining who bears risk of non-delivery, the offeror bears the risk

EXAMPLE: WORMS v. BURGESS: P & D had an option K. P mailed acceptance by D never received it. WHEN THE RISK OF NON-DELIVERY IS NOT SPECIFIED IT IS BORNE BY OPTIONOR

5) Acceptance by telephone or teletype (§64)

a. acceptance by medium of substantially instantaneous two-way communication is governed by the principles applicable to parties when they are in the presence of one another.

6) Acceptance inferred From Silence (§69)

a. When and offeree fails to reply, silence and inaction are only acceptance if:

i. offeree takes the benefit of offered service

ii. offeree has given offeror reason to believe that silence is acceptance AND the offeree intends to accept

iii. previous dealings in which silence was acceptance

iv. offeree does any act inconsistent with the offeror’s ownership.  

b. Offeror cannot unilaterally require other party to be bound if party does not respond 

EXAMPLE: CURTIS CO v. MASON: Mason says he might be interested in selling his crop. Curtis sends Mason a confirmation to buy bushels of wheat that requires Mason to respond if he does not accept even though there was no agreement. Curtis took no benefit; had no reason to know silence was acceptance; there were no prior dealings.  THEREFORE, silence was not acceptance.

E. DISCREPANCY Between Offer and Acceptance – When do you have acceptance when terms of the writing disagree?

1) Under common law, if acceptance varies in any way it is a denial of the offer and a counteroffer

2) “Mirror Image” Rule – Common Law

a. PRINCIPLE: unless acceptance was a mirror of offer, then it is a counter-offer and terminates the original offer, ends negotiation, and offeree cannot fall back on original offer

EXAMPLE: MINNEAPOLIS V. COLUMBUS: D offers to sell P 2,000-5,000 tons of iron rail.  P orders 1,200 tons.  Order of 1,200 was a rejection of offer and a counteroffer. P gave up right to claim the original offer.


b. (§39) and offeree’s power of acceptance of first offer is terminated by making a counter-offer 

EXAMPLE: A offers B to sell him land for $5k, stating offer will be open for 30 days.  B replies he will pay $4,800. A declines.  Within 30 days B accepts for $5k. -  there is no contract unless A replies to the counter-offer and manifest an intention to renew original offer.

3) (§61) – An acceptance with request to change terms is not invalid unless the acceptance is made to depend on an assent to the changed or added terms

EXAMPLE: A offers to sell B 100 tons of steel for a price.  B replies, “I accept your offer.  I hope you can deliver 25 tons a week. This is a contract but A is not bound to deliver in installments

EXAMPLE: A offers to sell B hardware on stated terms.  B replies, “I accept and please also send me one # 5 handsaw at your list price.”  This is a contract. Request for the saw is a separate offer, not a counter-offer.

4) Last Shot Doctrine – performance is acceptance of the last form sent

VI. MODIFICATION

A. Common Law: Modification required

B. Restatement: Consideration not required if in GOOD FAITH – not foreseeable.  Otherwise, consideration is required

1) Restatement §89: A modification may be enforceable without consideration under a K not fully performed if: 

a. it is fair and equitable (good faith) in view of the circumstances not foreseeable at the time of the contracting.  (If foreseeable, the parties would have provided for its occurrence in the contract)

b. justice requires enforcement in view of material change of position in reliance on the promise.

2) PRE-EXISTING RULE:  Restatement § 73: Performance of a legal duty owed to a promisor which is neither doubtful nor subject of honest dispute is not consideration. Consideration does not encompass agreeing to something that the party was already bound to.

a. HOWEVER, a similar performance is consideration if it differs from what was required by the duty in a way that reflects more than a pretense of bargain.

EXAMPLE: A contractor has not given consideration by agreeing to complete the building if he was already obligated to complete it under the original K
b. Protects the other party from economical blackmail – ‘I will not fulfill my promise unless you give me more money.’

3) A court might be more willing to find consideration in a modification of a K than in the case of an ordinary contract.

a. Unlike in the case of other Ks, there may be good reason why a modification should not require consideration.   Often in business, the parties need to be able to change their Ks when they both feel that it is unfair to one party.  This promotes good will.

b. Courts have sometimes found any change in a party’s duties to be sufficient consideration where modification was truly voluntary.

c. Sometimes courts have found that if truly voluntary, a modification may be enforced if it takes the form of a rescission – new contract.

i.  The old K is rescinded with the consideration being the release by each of the other’s obligations. The new K is supported by consideration in that each party is making a new promise to the other

EXAMPLE: GILBERT STEEL v. UNIVERSITY CONSTRUCTION A contractor has not given consideration by agreeing to complete the building if he was already obligated to complete it under the original contract.  Court found K was rescinded and new K formed with consideration.
4) Even if consideration is present, a modification will not be enforced if a result of threat of economic duress.

a. Wrongful threat – Restatement §175: if a party’s assent is induced by improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable:

i. Threat alone is not enough – need economic duress.

ii. If the threat is to withhold needed goods, the party may not be able to obtain those goods elsewhere. If he could obtain them elsewhere, it is not economic duress
EXAMPLE: AUSTIN v. LORAL The Court held that Loral met its burden of proof by showing that it was NOT able to obtain the electronic parts for radar from an approved supplier.

C. ACCORD & SATISFACTION – promise to settle for less – A MODIFICATION

1) Accord: a K between creditor and debtor for settlement by some performance other than the amount of the claim

2) Satisfaction: performance of such a contract

3) Common law: need additional consideration or “good faith” for accord to be binding

a. When you a have debt and you promise to pay the debt there is no consideration b/c already legally obligated to pay debt – 
4) Need good faith dispute over $ - unliquidated

a. A claim is unliquidated when the debtor gives payment in an amount that does not exceed that which the creditor is concededly entitled.

EXAMPLE: JOLE v. BREDBENNER Landlord settlement agreement to pay back rent. 
· Generally, a good faith compromise (demonstrates ‘meeting of the minds’) settlement can constitute a consideration.  However there is not evidence of compromise in this case – both parties agreed that the amount due was never discussed; therefore, no bargain.
· Accord & satisfaction must be supported by consideration to be binding.
5) Full Payment Checks.  A K for an accord and satisfaction is supported by consideration if it settles a monetary claim that is unliquidated in amount – any sum given and received in settlement of the dispute is sufficient consideration 

EXAMPLE: COUNTY FIRE DOOR v. CF WOODING Dispute over amount owed.  D sent P a check for the amount he thought he owed and wrote “final payment” on check.  P cashed the checked and wrote “accepted under protest”

· Common law: if the creditor cashes the check in full payment he is accepting the accord
· LAWRENCE: says this is not consideration because D did not pay a penny over what he owed.
6) Good faith right. In Accord and Satisfaction, for there to be consideration in giving up a lawsuit, the party does not have to be give up a right as long as that party believes in good faith they are giving up a right

a. Good Faith Test:

i. Party believes

ii. Reasonable Person Believes 
EXAMPLE: MATHIS v. ST. ALEXIS HOSPITAL – Mathis agreed not to sue hospital for malpractice in exchange for hospital’s promise not to sue for attorney’s fees and censure
VII. WARRANTIES - EXPRESS & IMPLIED TERMS

A. Words that constitute promises: Many K are oral.  Many written Ks are vague or completely silent on the issue before the court.  What words constitute promises?   What promises will court imply where the K is silent?

i. Courts must be able to discern if a promise was intended in order to enforce – believe that parties intended to be legally bound.

B. Express warranties: Objective, verifiable facts & RELIANCE on statements

EXAMPLE: CARPENTER v. CHRYSLYER P was told car “was reliable.”  P found that car had been driven by the dealer with odometer disconnected.  Car had a series of mechanical problem.  Court found breach of implied warranty.

· However “reliable” is an amorphous term and some courts would not say it was an ‘affirmation of fact’

· In this case, court gave some consideration to the fact that the buyer and seller were of unequal footing – possibly more reliance by P on D’s recommendation.
EXAMPLE: PAYNE v. SUNNYSIDE HOSPITAL Payne is fired from job despite written policy that turned out to be SOLE DISCRETION OF HOSPITAL.  Payne says disclaimer was negated by hospitals inconsistent behavior

· words and reasonable expectation of reliance trumps Ks to the contrary

C. WAIVER: intentional & voluntary relinquishment of a known right actions and words can be taken as a waiver … esp. when there is reliance.

D. “PUFFING”

i. Statements seller make for the purposes of selling their wares (“She’s a real beaut”)

ii. Not regarded as a warranty

iii. It does not describe any objectively verifiable characteristics
iv. It is assumed that buyer would not rely on the opinion of a salesperson.

EXAMPLE: A “SUPERIOR VACCINE” Vaccine manufacturer tells rancher that their vaccine for cattle is “superior.”  Big outbreak ensues, cows die.  Breach on implied warranty or puffing?:

· Characteristics of “superior” vaccines for animals: whether they live or die.  Court felt it was narrow enough to identify affirmation of fact in this case
· Rancher would not have cared if the cows lived but had a rash as a side effect.  
· However, if the vaccine was for children a rash side effect might have been important enough for a parent that what constitutes a “superior” vaccine would have included too many factors and therefore the affirmation might not have been determine to ‘affirmation of fact’
VIII. OBLIGATION OF GOOD FAITH – even though express terms of K do not require

A. Restatement §205 impose obligation of good faith every contract’s performance and enforcement


1) honesty in fact (lay person) 

2) reasonable commercial standards of fair dealing (merchant)

3) Will not be implied where circumstances indicate that parties did not intend to impose such obligations

EXAMPLE: TRIANGLE MINING v. STAUFFER CHEMICAL Triangle & Staufer had a mining contract that allowed either party to terminate.  Under the K, Triangle was to operate on a seasonable basis, but changed to year round,  K termination procedures was meant to protect parties under seasonal operation.  Stauffer terminated K.

· RULE: Court will not imply good faith where the parties have clearly contracted termination procedures unless there is an element of reliance or unequal bargaining power.

· Both parties experienced; Triangle should have modified contract.

· Good faith is meant to protect the agreement, proximate what the parties would have expressly provided had they fore seen, not change the bargain.
EXAMPLE: DISCRETIONARY LOANS Bank terminated a line of credit based on a clause allowing it to cancel if it was “insecure.” How determine if bank was insecure:  Good faith standard.  Should the bank have a reasonable grounds (objective) or is it sufficient that it simply felt insecure. Jurisdictional difference:

· If the subjective standard applied, then the bank would never violate good faith standard no matter how irrational its reasoning.

· If require objective reasonable minds test, the bank may not be acting in good faith.

4) Percentage Rent Requirements – rent based on gross receipts – Good Faith obligation to maximize receipts?

a. No good faith requirement to maximize gross receipt unless the base rent is very low or there was some reason to rely on it

b. Bad Faith requires state of mind of affirmatively operating with furtive design or ill will

c. In chain stores, the tenant and landlord are in direct conflict – landlord wants only one store to serve a large area to maximize percentage rent, tenant is incentivized to open as many stores as possible.  

d. BREACH: depends what they are obligated too – if “maximize profits,” then yes, in violation.

e. Courts will balance harm to landlord and tenant.
EXAMPLE: CASA D’ANGELO no good faith requirement to maximize rent.  New Business, CASA had contract to pay a base rent and 5%of gross yearly sales.  D’Angelo did well, generated significant increase over base rent for years.  Casa phased out its restaurant b/c it had a more successful restaurant it was focusing on. A&R sued for breach of good faith requirement for failure to maximize rent.  

· In most percentage rent agreements, the base rent is very low below market when there is a brand name in play (wolfgang puck).  In D’ANGELO the bas e rent is significant b/c there was no reason to rely on extra income from untested new business w/ inexperienced owners.
· Good Faith is based on the parties’ intentions when they made the bargain.
· Counterargument: A&R was taking a risk with the new business and should be able to realize profit. §2-306 requires best efforts in exclusive dealings.
5) Soliciting Bids

EXAMPLE: HEYER PRODUCTS v. UNITED STATES.  Heyer spent $7k preparing a bid for low-voltage circuit testers for OTAC.  Heyer lost to another company even though price much lower. Heyer alleged loss was b/c it had testified in front of Congressional committee about OTAC playing favorites with bidders.

· Although no contract of sale, implied obligation of good faith and fair dealing that the Gov would fairly review bids

· No contract, but awarded reliance damages cost of preparing bid – Gov did not get anything so no restitution.
EXAMPLE: THE BEST GARBAGE COLLECTOR Garbage contract is awarded to highest bidder because of deficiencies in the P’s waste handling and favorable consumer comments for the winner.  Government agencies have some latitude not to pick the lowest bidder if bidder cannot fulfill other elements of the program needs.

B. Use for social purposes

Courts have not implied obligation of good faith in limiting the right of an employer to terminate an at will employment K.  Most courts have been willing to do is to protect an employee fired for bad faith for reasons deemed objectionable by the courts (e.g. sexual harassment)

1) “At Will” Employment contracts

EXAMPLE: MONGE v. BEERE RUBBER CO. At will employee sued employer for firing her in bad faith – sexual harassment

· court went out of its way to find a breach of an implied promise that usually do not exist in “at will” contracts – in “at will” contracts, usually nothing for “good faith” to enforce.

· Court finds that termination of “at will” employees by bad faith is not in best interest of economic system or public good – applies good faith
· What court really means is that is not going to stand for sexual harassment.
EXAMPLE: MURPHY v. AMERICAN HOME PRODUCTS P, “at will,” is fired for age and after identifying accounting scandal even though employment contract require him to report.

· Court here took opposite position of BEERE, no obligation of good faith in “at will” contracts – can fire for any reason even if employee is doing what he’s supposed to do
· A liberal court can read “good faith” into any contract – unlike in BEERE, court unwilling to make a policy statement; left up to legislature.  

· Parties could expressly limit terminations if they wanted to

· Many states that purport to follow the “at will” doctrine still allow employees to sue for wrongful discharge
C. “At Will” Franchise Agreements 
EXAMPLE: WILLIAM v. WHEELER D did not renew lease for franchise of Shell gas station. P argues that court should imply obligation on D to renew on reasonable terms in absence of good cause b/c of disparity in bargaining power.  

· court held that Franchiser did not have an obligation to renew lease on reasonable terms; unwilling to create a promise that was not there in the first place.

· Effect of requiring renewal would be an indefinite continuance of franchise for fear of litigation – could be damaging if poorly performing franchise

· Franchise owners often invest heavily in business start-up costs not realizing franchisor has “at will” termination rights

· Good faith test may be insufficient b/c franchisor acting in self interest may not be acting in bad faith but could still harm frachisee

D. Insurance – “Good faith” requirement to settle when there is reasonable offer even though express terms of the contract do not impose this duty

EXAMPLE: GIBSON v WESTERN FIRE Dr. Gibson was sued for malpractice.  D refused to settle with patient for a reasonable amount that was within his coverage.

· insurance company has duty to accept reasonable offers within coverage limits and to protect the interests of the insured party

· When considering how much to pay, insurer must consider insured’s interests

· Insurance company would have to offer in settlement exactly what they would have offered if they were responsible for the entire amount.

· By favoring themselves, they breached ‘good faith’
IX. STATUTE OF FRAUDS – important contracts have to be in writing to enforce; prevention of fraud – drafters worried about lying witnesses claiming contracts where none existed.

A. Purpose  of SOF (Prof Fuller, after the fact rationalization) 

1) Evidentiary: evidence of contract
2) Cautionary: check against inconsiderate action

3) Channeling: signals enforceable promise; relieves judge from determining
B. Types of Contracts covered by the Statute of Frauds §§124-150

1) 1 YEAR PROVISION– contracts that CANNOT be performed in a year from their making. 
a. A contract for 1.5 years, or until retirement, that can be canceled if production drops, etc. can be canceled in on year; THEREFORE NO writing required

b. Doesn’t apply if action could conceivable be completed within one year. E.G. rebuilding Twin Towers within one year is unlikely, but possible; THEREFORE, the one-year provision does not apply and contract does not have to be in writing

c. Key: date contract was formed. 
EXAMPLE Car salesman moves to Hawaii to take over sales job and work for one year.  D claims oral agreement is unenforceable b/c violates SOF b/c acceptance was more than a year before end of 1 year work.  Court wants to find liability and finds SOF does not apply because contract for one year could be completed within one year – choose day of starting work as beginning of contract instead of day of acceptance.
EXAMPLE: BURTON v. ATOMIC WORKERS P claims her discharge was a breach of employment contract b/c D promised her job would not be terminated without just cause before the age of retirement.  D claimed contract was not enforceable b/c it violated SOF because it could be not performed in one year.  P argues that b/c she could die in one-year contract could be completed within one year and therefore writing not required.

· HELD: A promise not to terminate until 65 cannot be completed within one year and therefore requires writing
· an exception to SOF: equitable estoppel – barred from denying truth of a statement
· That a party could die in one year does not remove a contract for a period longer than 1 year from the SOF. Needs to be in writing since the contract is not "performable" in less than 1 year. At his death, the contract had not been performed.
· If the contract had been “for the rest of her life” that could have been performable within 1 year and therefore the SOF would not require a writing.

2) SALE OF REAL PROPERTY

a. Includes long-term leases of more than one year.  

b. Excludes leases of one year or less even though the lease was made before the term begins – exception of one year leases superseded general provision for contracts not to be performed within one year
c. In real estate, far more terms are necessary to show that there was a K

EXAMPLE: HOFFMAN v. SUN VALLEY CO. INC. Hoffman entered into an agreement with Sun to buy property.  Hoffman wrote a letter to Sun confirming their oral agreement. Sun revoked offer to sell.  Hoffman argues that the letter, check with the note “escrow” are sufficient to satisfy SOF.

· HELD: writings were not sufficient to satisfy SOF b/c:

· Check was the only writing signed by both parties, but it did not reference the other documents; did not contain enough info (eg real estate financing) to confirm a K

· Letter did not sufficiently set out terms (financing)

· Conservative decision: other courts would Hold the check sufficient – gave credibility to the confirmation note; corroborated the existence of a agreement. This court went out of its way to not find “essential terms”

· IMPORTANT FOR EXAM: argue different opinions of how SOF can be interpreted – in this case, what terms can be required

· Relevant for exam b/ have to know what different state SOF’s require.

3) SURETYSHIP/GUARANTEES When someone guarantees to pay the debt of another it has to be in writing – guaranteeing someone else’s debt. EVIDENTIARY & CAUTIONARY PURPOSE 
EXAMPLE: WASHINGTON BELT v. ACTIVE ERECTORS Defendant, sole owner of Active, pledged to personally guarantee debt for electric motors.

· SOF suretyship only applies to collateral agreements – not alter egos.

· Estoppel is exception to SOF.  A party who promises, implicty or explicitly, to make a memorandum of contract in order to satisfy SOF, and then breaks that promise, is ESTOPPED to interpose SOF as a defense to the enforcement of another who relied on promise to his detriment.

4) Restatement §§ 149, 150– SOF applies to modified Ks

a. If second K is unenforceable b/c of SOF, the prior K is not modified unless materially change in reliance 

5) § 148: Notwithstanding SOF, unfinished duties under K can be rescinded orally

6) Insurance not included because not common when SOF written

C. Required writing
1) Doesn’t have to be K – but a writing that helps prove the contract

2) TWO separate issues:

a. Are there writings to indicate a K?

b. Contain ESSENTIAL TERMS?

3) COMMON LAW usually requires all essential terms to be in writing and signed by the party sought to be charged - some states require both parties to sign.


Restatement § 135: Who Must Sign

· Enforceable only against signers

· to satisfy SOF, the writing must be signed by all parties.  

Restatement § 131: General requisites of memorandum
a. Reasonably identifies the subject matter of the contract

b. Is sufficient to show that a K has been made or offered by the signer

c. States with reasonable certainty the essential terms of the unperformed K

Restatement § 132: Several writings:

· A memorandum can consist of several documents if one of them is signed and the writings clearly indicate they relate to same K


Restatement § 137: Loss or Destruction of the Memorandum

· Even if memorandum is lost or destroyed, it still satisfies SOF

D. EXCEPTIONS – permit parties to prove oral contracts.

1) Common Law – doesn’t mean promise has been proven


a. Part Performance - action in reliance (DOES NOT apply to “1 year” provision b/c doesn’t corroborate)

b. Equitable or Promissory Estoppel:  corroborates K

EXAMPLE: JOLLEY v. CLAY – COMMON LAW: PART PERFORMANCE Jolley made oral agreement to with her mom to buy land for $10k.  Paid for part of it, took possession, and made substantial improvements. When mother died, Clay, Jolley’s bro, said did not meet the SOF.  Offered to pay balance.

· Was the there sufficient part performance to remove agreement from SOF?

· Major improvements – evidence of oral agreement
· Court can compel specific performance when there has been partial performance
· HELD: Jolley’s improvements, paying taxes, and taking possession of the property are sufficient part performance for enforcement of the oral agreement.
DISTINQUISH: PROBLEM D 

· were payments for a contract to rent house or buy? P claims payments were to buy.

· The improvements P madder were ordinary improvements tenants would make and do not evidence the sale of the house.  
· Further, D put “for sale” sign on house.

2) ORAL MODIFICATIONS

a. Restatement § 150

· When parties to an enforceable K orally agree on a modification, the SOF does not stop enforcement of modification if failing to do so would be unjust in view of a material change of reliance.

EXAMPLE: WAGNER v. GRAZIANO CONSTRUCTION COMPANY Subcontractor had a written agreement with General contractor that had a no oral modification clause, changes had to be in writing.  General modified K and asked sub to perform, assured that it did not need to be in writing.  The General refused to pay saying that the modification was not in writing.

· HELD: oral agreement could be binding with sufficient evidence of reliance to a detriment; cannot have a provision that prevents oral modifications
· UCC didn’t apply here b/c service contract
· Graziano is estopped from denying the validity of the oral agreement given that he waived the written modification requirement? ?
X. PAROL EVIDENCE AND ORAL MODIFICATION

A. PE is a jury control rule – court can admit PE if it believes to be credible

B. Common Law: Four Corners Rule: if writing appears complete, deemed totally integrated – MERGER CLAUSE: conclusively bars and evidence of other agreements

C. RESTATEMENT - INTEGRATED WRITING – outside evidence is not allowed if writing is a FINAL, COMPLETE and EXCLUSIVE agreement (§§ 209 & 210)

i. Courts often disagree – liberal about what they allow in as parol evidence. Parties must prove that their were no oral agreements showing parties did not intend the writing to be a complete statement of terms of K

ii. MERGER CLAUSE: not always determinative - evidence of integration

iii. DOES NOT prevent evidence of negligent misrepresentation – contract law cannot protect party against action in tort

D. If PARTIAL INTEGRATION, “consistent additional” additional terms are allowed (§ 216) to supplement agreement

i. A term is CONSISTENT if, under the circumstances, it is one that “might NATURALLY have been OMITTED from the writing.”

ii. However, if the term is one that, had the parties agreed to it, probably would have been included in the writings, i.e. it is a kind of term that naturally would not have been left out, then it is a contradictory term and cannot be introduced.

iii. When only part of K is integrated, PE is excluded for integrated part but can be used to prove parts of the agreement was not reduced to writing

iv. An agreement is a partial integration if term is agreed to for separate consideration

v. Standardized Ks: PE not applied as strictly

EXAMPLE: Jeff traded property worth $7,500 to his doctor in exchange for plastic surgery.  For tax purposes, the conveyance documents cited the price of the land as “$7500” and said nothing of the barter agreement.  Now Jeff sues for $7,500 in cash.  Doctor will be able to introduce evidence of the agreed barter payment term, B/c it is the kind of evidence that, under the circumstances, might naturally be omitted from the written agreement.

EXAMPLE: Purchaser of land attempted to show that as a part of the purchase price, seller had orally agreed to remove an ice house from the property.  The court held that the parol evidence about the ice house was not admissible b/c if the seller had really agreed to remove it, it was the type of term that would have been included somewhere in the documents exchanged by the parties.

EXAMPLE: WWW Associate v. GIANCONTIERI D wanted to buy property from P.  The written contract said that either party could terminate if litigation took longer than set date.  P terminated the day after that set date.  D wanted to introduce parol evidence that only he could terminate:

· HELD: Assuming K was partially integrated, the evidence would not be admitted because it was inconsistent with written K – if agreed upon disputed term would have been included

E. EXCEPTION §§ 214, 217 – Prior or Contemporaneous & Negotiations; Oral

i. The parol evidence rule does not limit the introduction if:

a. Agreements made after the K

b. Contracts of Adhesion

c. Evidence K was not intended
d. Evidence that K is not integrated, K was not final agreement
e. Establishes meaning of K whether or not integrated: UOT,COD
f. Fraud, duress, mistake, lack of consideration, illegality

g. Evidence of an oral condition of K

h. Evidence of facts that the contract is voidable

EXAMPLE: SCOTT v. WALL
Wall wanted to buy property from Scott.  The K was subject to Wall being able to get a 3 year lease.  Wall was unable to get the lease by the closing date.  Scott orally promised Wall that if Wall signed the closing documents and promissory note that he would refund if Wall still could not later get acceptable lease.  Wall did not get lease and defaulted on promissory note.  Scott sued to enforce promissory note.  Scott argues oral agreement was not admissible under parol evidence rule.

· HELD: the evidence is admissible b/c the condition of getting the lease was not met, therefore no agreement
F. EXCEPTION. Ambiguity – evidence generally admissible to explain ambiguity

i. When K is not ambiguous, however, question is whether parol evidence can be introduce to show ambiguity – courts differ

ii. If ambiguous, parol evidence is allowed to explain K, but not to add terms
G. EXCEPTION. Course of Dealing & Trade of Usage admissible even when writing is complete

i. Course of Dealing: how parties have acted in the past tells about K

ii. Usage of Trade allowed even if contradicts the writing and K was clear & unambiguous

iii. Court has lots of power to use Usage of Trade to invalidate K.

iv. Usage of Trade is very persuasive

v. Regional: what is Usage of Trade in L.A. is not necessarily Usage of Trade in Arizona

H. EXCEPTION. Course of Performance admissible both in order to explain writing but also as potential modification of agreement or waiver

i. How the parties performed tells about what they meant

ii. Modification: one party acted in reliance on a change in K

iii. Modification that is not in writing can operate as a waiver

XI. Invalidation of Contracts

A. Misunderstanding: NOT IN U.C.C – MATERIALLY DIFF MEANINGS
i. Restatement §20

1) There is NO K if parties attach materially different meanings to K; AND

a. Neither party knows the meaning attached by other party; OR

b. Each party knows the meaning attached by the other.

2) There is a K on the terms understood by one of the parties if:

a. That party does not know of any different meaning and the other party knows or has reason to know the meaning attached by first party. 
EXAMPLE: MAYOL v. WEINER

· P entered into a K to buy property from D which had a tenant at the time and put down $1k

· The K said possession would be delivered “subject to tenant’s rights”

· P later found out that tenant had buying rights and wanted his money back and K rescinded

· HELD: no K if parties intent did not coincide on a material term unless one party is guiltier than the other for misunderstanding.  Buyer had no way to know tenant had buying rights.  Seller had no reason to know Buyer thought otherwise.  Therefore, no K

· If one party is unreasonable, then K results on terms understood by party who is less at fault for misunderstanding.
EXAMPLE: FRIGALIMENT IMPORTING v. BNS INTERNATIONAL

· Contract for chickens

· Buyer contends Chickens were intended to be “broilers”

· Seller contends that “chickens” means “broilers” and “fryers” 

· HELD: K would be enforced and P could not get his money back b/c though parties were thinking differently, P’s thoughts were unreasonable & D’s were not.
B. Mistake of Fact - § 152 (ALSO U.C.C.)

i. Parties make ASSUMPTION That Turn Out To Be False, K is VOIDABLE if:

1) mistake affecting bargain – MATERIAL to K

2) P did not agree to bear risk in K (§ 154) DUTY to investigate

3) Party suing for rescission was NOT at fault (§ 157)

ii. Party bears risk (§ 154) if:

1) Risk is allocated in K

2) If he is aware at time of K that he has only limited facts

3) Allocated by court b/c reasonable to do so

iii. FACTORS

1) Assumption of Risk

2) Fairness

3) How bad was the mistake?

4) Does party suing for rescission have duty to investigate?

5) Would party seeking the benefit be hurt by voiding K?


6) What was the risk the parties were willing to take?

EXAMPLE: REILLY v. RICHARDS

· P signed an agreement to buy a house from D and had 60 days to inspect property

· P made assumption that he could build a house on a certain part of property

· After 60 days P wanted to rescind the K b/c a flood zone restricted where he could build on property

· HELD: There was a mutual mistake as to a fact material to K that parties had know reason to know – therefore, no K. Plaintiff was not negligent for failing to discover flood zone.

iv. Mistake of one party makes a K voidable – higher bar than mutual mistake

1) Restatement § 153: a mistake of one party as to a basic ASSUMPTION on which he made the K that had a MATERIALLY affect AND

a. Mistake would make enforcement unconscionable; OR,

b. The other party had reason to know of the mistake or his fault caused the mistake

EXAMPLE: DONOVAN v. RRL CORPORATION

· Jaguar was advertised for $12k less that what was intended b/c of mistake by the newspaper

· P knew about the mistake and D did not

· HELD: K was voidable b/c mistake about price was a basic assumption to the K.  Mistake would greatly benefit P (windfall) and hurt D.  Unconscionable to enforce.

C. Reformation §155– K INCORRECTLY TRANSCRIBED –  b/c of “fraud, mistake, or accident” K does not express real intentions of parties

i. To obtain equitable remedy of reformation, party must show:

1) A K

2) Mutual mistake or mistake by one party and inequitable conduct by the other

3) Proof by clear, convincing evidence

ii. Burden for proving reformation suit is high – writing does not reflect the true intention of the parties

D. Public Policy -  § 195 & 196
i. One party has more bargaining power or more knowledge than other party

ii. Exempting party from tort liability for intentional, reckless harm
iii. Unreasonably exempting party from misrepresentation.

E. Contracts of Adhesion

i. Standardized agreement given to party are unenforceable if:

1) on “take it or leave it” basis – no choice

2) uneven negotiation bases

3) Contrary to reasonable expectations

ii. Most enforceable: Presumption is that every element of the boiler plate K is enforceable, P has to prove why it should not be


iii. § 211 – if the part that drafted the K has reason to believe that the other party would not have signed if they of the term, then term is not enforceable

iv. Parol evidence rule is not applied as strictly to contracts of adhesion
EXAMPLE: DARNER MOTOR SALES v. UNIVERSAL UNDERWRITERS

· P signed an insurance contract with D’s representative who told him that he would have certain coverage

· In fact, the standardized agreement stated otherwise

· When accident occurred, D refused to cover P under oral agreement and would only cover at the limit stated in standardized agreement

· HELD: P was entitled to damages under oral agreement for coverage b/c:

· §211 – insurance agent knew P would not sign the agreement if he knew the coverage was less that what the orally agreed to

· Equitable Estoppel: Insurance agent is Estopped from denying that he promised a certain insurance limit
F. Unconscionability

i. Restatement: if K is unconscionable, court can choose to not enforce term or entire contract (§ 208)

ii. Generally Needs both:

1) Substantial: terms of K so uneven in what each party gets that offends the conscious of the court – BALANCED?
2) Procedural: was the manner under which K was formed so unfair that it should not be enforced?
EXAMPLE: WILLIAMS v. WALKER THOMAS FURNITURE

· “cross collateralization” P made contract with Williams that all items she bought would be secured by others – therefore, when reposed one item, could repossess all

· Procedural: clause was unintelligible
· Substantive: cross-collateralization unconscionable 
EXAMPLE: PATTERSON v. WALKER

· the fact that something is overpriced does not in itself make a K unconscionable if a meaningful choice was exercised in buying goods
EXAMPLE: JONES v. STAR CREDIT

· Door-to-door freezer sale for exorbitantly high amount

· Substantive unconscionability: the price was so high that price was unconscionable

· Procedural: disparity in bargaining power, pressure sale

iii. Unconsionability of K of Adhesion: A term will not be enforced in an Adhesion K when:

1) Not within the party’s reasonable expectation
2) Unconscionable

a. TEST: are terms so one sided as to be unconscionable under the circumstances at the time K was made?
EXAMPLE: WEAVER v. AMERICAN OIL CO.

· Gas station owner entered a lease contract with American

· K had indemnity clause that said American would not be liable for any injuries

· Weaver never knew about the clause

· Indemnity clause on its own not unconscionable: simply requires other party to get their own insurance.

· HELD: did not enforce clause b/c American had obligation to point out terms that Weaver would not reasonably expect and American knew Weaver did not know about the clause.  In a standardized K where one party has less bargaining power and K is presented on “take it or leave it” basis, the party submitting has duty to make sure other party understands unusual terms

EXAMPLE GRAHAM v. SCISSOR TAIL

· Promoter entered into contract with band that was part of a union that cover most popular bands

· Contract said union arbitration would handle disputes

· Adhesion? Yes

· No bargaining power – standard form contract required

· Take it or leave it basis

· Unconscionable? Yes

· Was w/in reasonable expectation b/c he work with Ks before

· BUT, unconscionable b/c union it would be unfair to allow union arbitrator to decide b/c not a neutral party

§ 8.03 Buyer’s Remedies

Seller’s breaches generally are two types: (1) failure to deliver the good’s (2) delivery of defective goods (breach of an express or implied remedy).  

[A] Specific Performance

Common Law requirement for equity

· legal remedy has to be inadequate to provide equitable damages


UCC § 2-716 – Buyer’s Right to Specific Performance or Replevin; sim. to CL

(1) Specific performance = unique goods or in other proper circumstances
a. Unique goods: no $ of legal damages could compensate for goods

b. Proper circumstances: hassle to go through process to get a replacement, damages are hard to determine.

(2) Specific performance could include payment price, damages or other relief deemed just by the court

a. Damages: if you don’t get specific performance until a year later, could get damages for loss profits for the ability to sell or use the thing during that year

(3) Buyer has right to recover goods identified in K if after reasonable effort he is unable to cover or if circumstances reasonably indicate that such effort will be unavailing.

XII. TOWER CITY GRAIN CO. v. RICHMAN – UCC § 2-217 – have to show uniqueness (or other proper circumstance) to compel specific performance

· Richman entered into an oral K to sell 10,000 bushels of wheat to Tower City Grain for $2.25/bushel on Jan. 2, 1973; there was no delivery date for the grain

· Richman made repeated inquires throughout the Spring and Summer concerning delivery of the grain; Tower made excuses that delayed the delivery

· Tower alleges that Richman were ask to deliver the grain on 7/17/73

· Richman refused to deliver b/c the delay in the delivery constituted a breach of K

· Tower brought action for specific performance of the oral K

· Richman countered that specific performance cannot be required for fungible goods

· UCC § 2-716 allows for specific performance damages “where goods are unique or in other proper circumstances” – courts given liberal latitude to compel specific performance of contracts

· Equitable remedy of specific performance is only provided where legal damages are insufficient. 

· Appellate court found that the legal remedy was adequate here (lawsuit over grain) – not unique, no proper circumstances for equitable damages 

· Traditionally specific performance was only provided of unique goods – not fungible goods like wheat.

· All real estate and goods which had sentimental value are deemed unique

· Any good meeting of the K condition will satisfy the K; therefore, the legal remedy (money) is adequate because the buyer could simply buy wheat from someone else

· Tower probably sued for specific performance because the market price for the wheat increased since the time of the K

· HELD: No specific performance. No indication here of what the TC believed were the property circumstances to grant specific performance – it is not sufficient for specific performance that Richman have in their possession the type and quantity of wheat called for in the K.

HYPO - Page 416 - #2

Buyer was granted specific performance even though there 6,000 other corvette pace cars for sale.  Court: corvette was not “unique” but there were other proper circumstances for granting equitable relief: couldn’t just go out and buy another – purchase price of another is volatile because of the limited number of cars.

Copylease Corp. of America v. Memorex Corp. – factors determining whether to compel specific performance; requirement contracts

· Memorex entered into a contract with Copylease to supply Copylease with toner over a 12 month period; Copylease was to have an exclusive right to sell the product

· Memorex breached

· Copylease sued for specific performance

· Court: 

· Provisions in the K giving Copylease exclusive rights to sell Memorex products is not sufficient to compel specific performance

· CA law does not consider legal damages inadequate merely because it is difficult to calculate them

· Damages difficult to calculate contract price/market price differential: Copylease claims that the Memorex toner is unique; no comparable product

· Also – impossible to calculate how many contracts they would lose without the Memorex toner; how many more contracts they would get with the Memorex toner.

· CA courts also do not like to give specific performance where the contract requires a continuing series of acts and cooperation between the parties
· Courts don’t want the parties to run back to court when there is another problem

· However, Copylease claims an exception under UCC 2-712(1) arguing that it cannot reasonably cover its losses by obtaining an alternative supplier of toner because no other supplier meets the quality of Memorex toner.

· Under UCC 2-712(1) the “test of uniqueness” must be made in terms of the total situation which characterizes the contract.  Output and requirements contracts involving a particular or peculiarly available source…  However, uniqueness is not the sole basis of the remedy for the relief may also be granted in other “proper circumstances” – output/requirements contract might require specific performance (flexibility of supply/buyers to meet your needs that others can’t meet – price is not a variable that would compel specific performance because could get damages for specific performances
[B] Damages for Non-delivery – Buyer’s damages – expectancy damages

Buyer can choose between two types of damages:

· Cover: difference between the cost of “cover” and contract price
Difficult to buy comparable goods from someone else – buyer can charge the seller the cost of “cover” for delay in getting identical (not better or worse) goods; “cover” price of goods determined by reasonable time after breach

· Non-Delivery or Repudiation – market price/contract price differential

· Repudiation: unequivocal statement that party won’t perform

· Non-delivery: the party may not find out about breach until long time after the breach (e.g. if delivery was buy ship)

§2-712 – “cover”

· identical goods

· good faith – if buyer knew the next day a sale was going on for the same goods; or if there was a better price elsewhere then won’t get cover 

§2-713 – Buyer’s Damages for Non-delivery or breach

· Market price MINUS contract price damages calculated at the time the buyer learned of the breach

· (repudiation: buyer finds out right away)

· (non-delivery: buyer might not find out until long after the breach)
§ 2-712 – “Cover”; Buyer’s Procurement of Substitute Goods – expectancy/legal

(1) After a breach (§2-711) the buyer may “cover” by making in good faith and w/out delay any reasonable purchase of, or K to purchase, substituting goods

(2) Buyer may recover from seller as damages the difference between cost to cover and K price together with any incidental or consequential damages (§2-715) MINUS expenses saved in consequence of the seller’s breach.

(3) Failure of the buyer to effect cover does not bar him from any other remedy.

§ 2-713 – Buyer’s Damages for Non-Delivery or Repudiation – expectancy/legal

· Damages for non-delivery are calculated at the time that the Buyer learned of the Breach (time the buyer could have mitigated losses by buying from someone else)

· Damages: Market price (at time P learned of breach) – K price PLUS any incidental and consequential damages § 2-715
Common law: damages calculated for buyer at time of the breach.

XIII. Jon-T Farms, Inc. v. Goodpasture

· Buyer learned of the breach

· Buyer purchased other grain

· Question is whether the buyer can recover the difference between the market price and the contract price under §2-713 or are they blocked from doing so because they already covered?

· Buyer claims they did not buy the additional grain to substitute for the breached K and would lose there profit if they were not allowed to cover. Buyer is arguing they have an unlimited ability to purchase and therefore by not making this purchase they lost profit.   Arguing that §2-713 is appropriate remedy because they did not cover.  If it could be proved that the additional grain they purchased put them over the amount they needed, then this argument would not succeed.

Oloffson – repudiation

· Seller repudiates because the ground was too wet and couldn’t plant (good faith reason)

· Buyer held back information that seller had the option to pay the difference between the contract price and the market price.

· At what time do you determine the damages (market price MINUS contract price)? At the time the buyer is aware of the breach under § 2-713

· Buyer was told by seller he would breach (repudiation) on June 3 because he couldn’t plant the corn

· Is that the right date to determine the value? Buyer could threaten the seller of lawsuit or offer more money to try to convince the seller to perform.  In this case, court could interpret that buyer actually “learned” of the repudiation when he stop trying to convince the seller to perform and “accepted” the repudiation as final.  Would not make sense to “cover” while the buyer was attempting to changes the seller’s mind.  Three views of calculating damages (know all three for Exam):
· Some courts will calculate damages at time of repudiation

· Other courts will calculate damages at time that the Buyer stopped trying to convince the seller to perform

· Majority: calculate damages at date set for delivery

§ 2-610 – Anticipatory Repudiation

When either party repudiates K w/ respect to performance not yet due, and the loss of which will substantially impair the value of the K, the aggrieve party may

a. for a reasonable time await performance

b. resort to any remedy for breach (§ 2-703 or § 2-711) even though he notified for the repudiating party that he would await performance & has urged retraction of repudiation

c. ((in wither case, suspend his own performance or proceed on seller’s right to ID goods to the K or salvage unfinished goods (2-714)))

[C] Damages for Breach of Warranty – goods have already been accepted; buyer has already paid for or must pay for goods – expectancy damages: Non-delivery, repudiation, and warranty are all expectancy damages

§ 2-606 – What Constitutes Acceptance of Goods (different meaning than offer/acceptance)

1. Acceptance occurs when the buyer:

(a) after reasonable opportunity to inspect goods, signals to seller that the goods are conforming or that he will retain despite their non-conformity; or

(b) fails to makes an effective rejection(§2-602(1)), but such acceptance does not occur until buyer has had reasonable opportunity to inspect; or

(c) any act inconsistent with seller’s ownership

2. Acceptance of a part of any commercial unit is acceptance of the entire unit.

§ 2-714 – Buyer’s Damages for Breach in Regard to Accepted Goods - expectancy

· Where buyer has accepted goods and given notification of breach, buyer may recover damages for non-conformity; (in “proper case”: consequential and incidental, § 2-715)

· Warranty: difference between goods as warranted and as delivered

Vista – damages for breach of warranty
· Carpet became discolored and after 3 1/2 years buyer realized the carpet was defective

· Buyer got some value out of the rug because Buyer used it for three and half years (value of the good as accepted)

· How to the value of the use of a dirty carpet?  

· Court just pick a number 

[D] Consequential & Incidental Damages

Incidental and consequential damages are allowed in addition to the expectancy damages mentioned in the UCC under §§ 2-712, 2-713, and 2-714 (Non-delivery, repudiation, and warranty are all expectancy damages.)

§ 2-715 – Buyer’s Incidental and Consequential Damages

In addition to expectancy damages, the buyer can get:

(a) incidental damages (storage of the damaged goods, commercially reasonable charges in connection with effecting cover, any other reasonable expense incident to the delay or other breach).  Usually incidental damages are not large. (no “reason to know” requirement for incidental).

(b) consequential damages (can be large: any loss from general or particular needs of which seller had reason to know and which could not reasonably be prevented by cover or otherwise prevented. Can get consequential damages if:

· seller had “reason to know” of the possible consequential damages at time of contracting

· the cost could not have been reasonably prevented by the buyer.

Restatement § 351 – Unforeseeability and Related Limitations on damages.

Damages are not recoverable for which the party in breach did not have reason to foresee as a probably result of the breach when the contract was made.  

Comment (a): the requirement of foreseeability is a more severe limitation of liability than is the requirement of substantial or ‘proximate’ cause in the case of action in tort or for breach of warranty

Draft Systems, Inc. v. Rimar – consequential damages

· UCC pre-requisites (2-715) for Buyer to recover consequential damages: Seller had reason to know (good idea of what would happen) at time of contract (common law standard is “foreseeable”; same basic standard) AND the damages could not be reasonably prevented by cover or otherwise
· To get consequential damages, buyer has burden to cover or reasonably try to cover or otherwise prevent the damages; if he does not, no consequential

--

· D supplied P nylon-11 tubing for P’s business of making beer dispensers.

· D filled several orders for nylon-11.

· One order, after the P checked the packing documents accompanying the tubing to ensure it was nylon 11.  Certification documents gave the appearance that it was the proper tubing. P accepted the tubing.

· The tubing turned out to be nylon-6 which broke down in beer causing beer to be unfit for consumption.

· P lost profit, suffered bank loan interest and wasted overhead.

· The question is whether P should be able to get consequential damages under §2-715 (b)

· D claims that it didn’t not know the particular requirements that the P had for the tubing.  

· Court disagrees, cites UCC rule, and finds that D had reason to know of the possible consequences of damages for supplying tubing that broke down in beer: D knew the business the P was in and that the tubing would be in contact with beer, and that the tubing broke down though they did not know the precise demarcation in absorption rates at which the nylon-6 would break down.

· Then, D argues that consequential damages should not be allowed under §2-715(b) because P did not reasonably prevent the damages by doing a thorough inspection of the delivery

· Court disagrees, says that the P relied on the D’s packing slip which said the product was nyon-11 and that since the two types of tubing looked exactly the same the only way to distinguish them was by use of infrared spectrometer which the P did not have access to and was unreasonable inspection.  Court does not require buyer this level of burden.
· The D attacks the various damages awarded by TC for consequential damages including lost profits and bank interest – too speculative.

· Court disagrees.  Damages were very quantifiable and foreseeable. Says that since D knew the business P was in, it should have been foreseeable that if the tubing was defective that the P would loose profits and have to take out a loan to avoid financial disaster.

· P could get loss of reputation damages as consequential damages if P could prove that the D should have known at the time of contract that damage to the P’s reputation was possible.

Problem P – The “Spring Wheat”

P was given winter wheat instead of spring wheat.  Winter wheat never grew.  P wants consequential damages for lost profits.  P must prove how much the wheat he would have grown and how much he could have sold it for.  P had only planted the crop twice before.  P relies on the experience of a neighbor who has planted the crop often.  Jury awards for P.  However, on appeal, P would probably lose because relying another farmer’s outcome does not provide a reliable indication of how well the P would have done.

S.J. Groves Sons Co. v. Warner Co. – “otherwise prevented”

Class notes

· to collect consequential damages, P has burden to cover or otherwise prevent damages; D has burden to pay damages (§2-715)

· court is saying that in requiring the P to mitigate (prevent damages) the P has to be only reasonable – doesn’t have to do something that could cause further damages

· Court got it wrong: the rule is that P has to cover or otherwise prevent damages if he can, not that P has no duty to prevent damages if D could have prevented – D has no duty to prevent, just to pay damages.
--

· P was awarded a subcontract by PA to place a new bridge’s concrete deck’s and parapets. P contracted with D for the delivery of ready-mixed concrete.

· P sued for extensive profit losses because D’s failure to delivery adequate supplies of concrete at scheduled times.

· There was no alternative supplier until a few months later

· When the alternative supplier came available, P decided not to use the alternative supplier.

· TC awarded P $35k.  P appealed due to the denial of a large part of the P’s damages.

Reasoning:

· Concerned with the D’s delays, P consider an alternate supplier of concrete on 1971 but found no real alternatives.  The only other supplier in the area, Trap Rock, charged more for the concrete and was not licensed to do state work in 1971.

· On July 11, Trap Rock was certified for state work and agree to accept the same price as the D to supply its concrete.

· However, P decided to stay D as its supplier.

· The trial court found that as of June 15, 1972, P had no reasonable expectation that D’s performance would improve to “totally satisfactory levels” and that by July 11 there was no practical impediments to employing Trap Rock as an alternative supplier.

· TC found that under UCC §2-715 (b) provision requiring the P to “reasonably prevent or otherwise cover” the losses, as of July 12, P had the duty to mitigate damages by hiring Trap Rock.

· Appeals court disagrees. 

· The rule of mitigation of damages:

· does not provide a basis for the contract breaker to be hypercritical of the conduct of the injured party;

· does not allow the defaulted party to show the injured party failed to take steps that may seem wiser to the defaulting party

· There are situations where continuing the performance of an unsatisfactory K will avoid losses which might be experienced by engaging others to complete the project: “…rather bear the ills that we have, than to fly to others that we know not of…”

---

Collins v. Uniroyal
· Plaintiff buys tires, fatally injured

· P sued on warranty of “free of defects”

· Limitations of remedies: “repair or replace”

· Court:

· Limitations of consequential damages for personal injury for consumer goods is prima facie unconscionable; limitation for where the loss is commercial is not
· Overcoming prima facie – D prove that P was aware of the limitation, P got a discount, p had own insurance.

· Question here is whether the P bought the tires for consumer use or business use.

· Question of fact: use of the car
§ 2-719 – Contractual Modification or Limitation of Remedy ***

1. subject to 2&3 & 2-718 (liquidation of damages):

(a) the agreement may provide for additional remedies or limit buyers damages to return of goods and repayment, or to repair and replacement; ((no expectancy damages, breach of warranty or consequential damages)); and,

(b) the limited damages provision is optional unless the limited damages is expressly agreed to as exclusive, in which base it is the sole remedy.

2. Where circumstances cause an exclusive or limited remedy to fail of its essential purpose ((e.g. the goods cannot be repaired or replaced)), damages are no longer limited to repair/replace ((can get breach of warranty, expectancy, consequential)) – ((see page 433 of text – “minimum adequate remedies must be available…where an apparently fair and reasonable clause fails in its purpose or deprives either party of the substantial value of the bargain, it must give way to the general remedy provisions of the UCC”))

3. Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. ((excluding consequential damages lowers the price of the good)).  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where loss is commercial it is not. ((The unconscionability of limited damages is a matter for the court to decide and determined as of the making of the contract))

** Big Issue: Where the limited remedy fails of it essential purpose the question is whether the exclusion of consequential damages survives – is the exclusion of consequential damages under (3) a separate exclusion from the limited remedy under (2).  Very hard to base this decision on what the parties intended under the contract because most parties do not consider this outcome.

**One argument that consequential damages should be allowed even where there was a separate exclusion of consequential damages is that P would have never agreed to give up consequential damages if the goods could not be repaired or replaced.

Johnson v. John Deere Co. – limiting consequential damages under § 2-719 (3) – 
Class notes:

· To what extent a seller can limit a buyer’s damages under the UCC

· Though breach of warranty damages were allowed because repair & replace remedy failed of its essential purpose.  Court judged that the bar on consequential damages was a separate term and did not allow recovery

· P would argue that the consequential damages clause should not be exclusive (in exclusion to other damages) because he did not get want he bargained for (working tractor).  He only bargained to give away consequential because he thought he was getting a working tractor – would not have done so if didn’t think he was getting a working tractor.

· However, court found that he P was at the time of contracting willing to give up consequential damages for the repair & replace remedy

· Other courts disagree – found that the assumption the parties enter into when contracting to bar consequential damages was that the tractor could be repaired – they find that if the remedy fails of essential purpose (repair & replace) then consequential damages should not be barred
· Criteria for determining whether the remedy fails of its essential purpose is very different from determining unconscionability of K

· Here, the buyer’s knowledge was deemed to show that the limitation of consequential damages was not unconscionable 

--

· P, who was a diesel mechanic in the military, bought a tractor to use on his farm. 

· The purchaser order signed by the P limited damages to replacing or repairing defective parts ((very common limitation)) and expressly barred claims for implied warranties of merchantability and fitness as well as incidental and consequential damages.

· The tractor had a series of mechanical problems which were repaired with some delays by the dealer.

· P sues claiming the repair and replace remedy failed of its essential purpose because it could not be repaired – if required to keep, wants damages

· Value of breach of warranty: value as warranted MINUS value as received. (§ 2-714(2))

· Since the repair & replace remedy failed, court found he was allowed breach of warranty damages
· In addition, P wants consequential damages: P claims $41,000 for breach of warranty (difference between value of good accepted and value would have been if they had been as warranted), $129K for loss of use of the tractor; and $25k for loss of profit and damages to reputation.

· TC decided a question that should have been decided by jury so supreme court reversed and made a ruling on the limitation of consequential damages:

· D argues that sale was in a commercial setting because P was no ordinary consumer, but rather a knowledgeable buyer by reason of his military training as a diesel mechanic, experience in farming, business acumen

· D points out that P negotiated the contract with knowledge of what warranties he would receive.

· The unconscionability of the damages limitation is a matter for the court to decide and determined as of the making of the contract.  (in comparison, failure of the warranty is a matter to fulfill its purpose is a matter of the jury and is determined by circumstances following the contract) 

· The courts are much more inclined to sustain a § 2-302 (unconscionable K) attack in the case of a downtrodden consumer than they are in the case of a commercial consumer.
· P is an experienced business man, therefore sale was commercial.  P had examined the limited equipment warranty and was aware and willing to trade off remedy for consequential damages for the warranty of replacement and repair.  P testified that when he purchased the tractor he was more interested in the service he would receive when he purchased the tractor.
· Therefore, the limitation of the contract to exclude consequential damages was not unconscionable. 

§ 8.04 Seller’s Remedies

· Buyers alternative damages

· difference btw K an market price; OR,

· difference btw K price and cover price

· Seller likewise as similar options

· Difference between K price and market price (may not be exact loss) - § 2 - 708; OR,

· Difference between K price and resale price (exact loss) - § 2-706

[A] Resale vs. Market Price

To a large extent, the seller’s remedies under the UCC are the mirror image of the buyer’s.  The counter part to the buyer’s right to “cover” is the seller’s right under UCC  2-706 to fix damages by resale.

Just as the buyer must act reasonably and in good faith under § 2-712 if he covers, similar limitations prevent the seller for reselling goods “for a song” and then claiming the difference between the contract price and the resale price as damages.

Other differences:

· The Seller’s notice requirement in § 2-706(3) has no counterpart in § 2-712.

· The counterpart to the buyer’s right to the difference between the contract price and the market price is the seller’s right under § 2-708(1).

§ 2-708(1) – Seller’s Damages for Non-Acceptance or repudiation

1. Subject to subsection 2, the measure of damages for buyer’s non-acceptance or repudiation is the difference between market price at the time and place of tender and the unpaid K price together PLUS any incidental damages but less expenses paid in the consequence of the buyer’s breach

2. If damages in (1) are inadequate to put the seller in as good a position as if K had been completed, then damages shall include profit and reasonable overhead which the seller would have made from full performance by the buyer and any incidental damages MINUS resale price.

(a) Unfinished goods (§2-704) Where the goods are unfinished an aggrieved seller in the exercise of reasonable commercial judgment for purposes of avoiding loss either complete the manufacture or cease manufacture and resell for scrap or salvage value of any other reasonable manner.

(b) Lost volume dealer: allows lost volume dealer to collect lost profit for the good not sold and reasonable overhead

PROBLEM S – The Unfinished Stud Driver – 2-708(2): incomplete manufacture

2-708(2) – covers loss volume dealers and incomplete manufacture

Incomplete manufacture:

· 2-704: before getting to a incomplete manufacture situation, we have to determine whether the seller was reasonable in not completing manufacture

· seller must make the best decision (reasonable commercial judgment at time decision was made – have to guess) to avoid loss:

· compare damages if not completed: contract price MINUS cost to complete MINUS salvage value; TO

· K price MINUS resale price if completed.

P sent D a quotation for specialty-made stud driver costing $12,377. D orders the stud driver.  3 months later, D notified P to stop work on the stud drive.  P stops work, crates nearly finished stud driver.  P sends D a bill for $12,017 for the work completed to date.  D refuses to pay.  Scrap value of the stud driver is $1,500.

Damages not to complete: $10,517 ((Contract price ($12,377) MINUS cost to complete ($360) MINUS salvage value ($1,500))

Therefore, seller should complete if he could resell for more than $1,860. ($12,377-$10,517)

§ 2-706 – Seller’s Resale

(1) Seller may resell the goods or undelivered balance thereof where resale is in faith and in a commercially reasonable manner (not in the middle of the night) in order to recover difference in K price and market price MINUS expenses saved by buyer’s breach.

(3) Where resale is at a private sale, seller must give buyer reasonable notification of intent to resell.

4-6 MORE

B&R Textile Corp. v. Paul Rothman – Seller’s damages for buyer’s non-acceptance and requirement of NOTICE
· Seller sues because buyer refused to accept half of an order of fabric

· Seller resales goods without giving notice as required under § 2-706; normally seller would not be entitled to resale price differential because failed to give notice

· However, court allows loss profit under §2-708 – court believed that the price at resale was market price

· Buyer based his argument on assumption that the resale price of $.92 per yard was not the market price

· Court disagreed.  Although resale price does not conclusively prove market value, and that plaintiff is burdened with such proof, in this case there was enough evidence to show that the resale price was the market value of the fabric

· Once the Court determined that the resale price was the market price, and awarded damages under § 2-708(1), that the seller did not give notice under § 2-706 became of no consequence -- ??

[B] Lost Volume

UCC § 708(2) – comment:

· this section permits the recovery of lost profits in all appropriate cases, which would include all standard priced goods.  The normal measure there would be list price less cost to the dealer or list price less manufacturing cost to the manufacturer

§ 708(2) only applies if the damages provided under (1) – contract price minus market price – is “inadequate.”  This can happen when 

· manufacturer’s losses for partially completed goods

· when a volume seller has unlimited access to goods and easily available substitute buyers

· to be a volume seller, a seller has to have access to other products at any time a buyer wants them.  In this instance, if a buyer breaches, then the seller lost one of the two profits he was entitled to: the one from the breached seller and the one from the buyer who ultimately purchased the boat.

· If P is a volume seller, 2-708(1) damages will not be sufficient to provide for losses

· 2-708(2) allows lost volume dealer to collect lost profit for the good not sold and reasonable overhead

Restatement § 348 – Alternatives to loss in value of performance

Lake Erie Boat Sales v. Johnson

· Seller sues D for damages for failure to complete a boat purchase due to seller’s heart problems

· Seller claimed boat was unique

· After repudiation of contract, seller sold the boat to a third party for the same price agreed to by the D in the contract of sale

· Seller sues breaching buyer for lost profits

· TC court found that the Seller failed to establish its position as a volume seller necessary to entitle it to lost profits
· As a volume seller the P would have been entitled to two sales: one to the D and one to the third party purchaser

· HELD: Seller failed to provide sufficient evidence that it was a volume seller: P salesman testified that to his knowledge P had an unlimited supply of the same type of boat purchased by the D but no other evidence was provided.

· Issue was decided on grounds of witness credibility – determined by the trier of fact.

· In a past similar case, the court had decided the P was a volume dealer based solely on the P’s (a boat dealer) president stating that it had never failed to deliver any of the plaintiff’s orders.

[C] Action for the Price for Seller – similar to specific performance for buyer

§ 2-709 – Seller’s Action for Price

1. when buyer accepts goods or repudiates and fails to pay, seller may recover price of goods PLUS incidental damages:

(a) of goods accepted or of goods that are lost or damaged w/in reasonable time after risk of loss shifted to buyer

(b) of goods retained, if after reasonable effort, seller is unable to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

2. Seller must hold goods for buyer or resell and subtract resale price

3. After wrongful rejection or revocation, seller not entitled to AP, can still get damages under 2-706 or 2-708.

§ 2-709 comment (2)

· The action for the price is now generally limited to those cases where (1) resale of the goods is impracticable (unique goods) (2) where the buyer has accepted the goods or (3) where goods were destroyed after risk of loss has passed to the buyer.

· Unfinished goods: § 2-704 (comment 2). Seller can complete manufacture unless it is clear that at the time he learns of the breach, such action will materially increase damages. Burden is on buyer to show commercial unreasonableness of seller in completing manufacture

· If seller “in the exercise of commercial reasonable judgment ceases manufacture” (§2-704(2)) seller can recover damages under §2-708(2)  The “profit that the seller would have made” is based on K price less the cost of completing manufacture.

Foxco Industries LTD. V. Fabric World Inc. – 2-709 (b)

The two typical measures of damages: 2-706 (contract price/resell price differential) and 2-707 (contract price/market price differential)

An action for price (2-709) is a special damage and requires certain conditions (resale or market price is not achievable):

· (b) unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing

In this case, the Plaintiff was allowed action for price because it was a seasonable item (no market until the next year), the price was falling, and the fabric was custom.  (if suit was a fashion staple – Armani suit – might not be able to get action for price because it should be resellable)

· Seller could not get 2-706 damages for fabric sold at 50% rate because they did not give the Buyer notice

· To calculate action in price the court took the contract price minus what the Plaintiff had received in the private sale (same outcome had the seller given notice and collected under 2-706)

· Court clearly felt that in this case the plaintiff had acted in good faith and that it was fair to award 2-709 damages.  Court could have awarded market price differential (2-708) which could have been $0 because there was no market for the custom goods.

--
· On October 21, 1974, Fabric World place an order with Foxco for 12,000 of yards of custom-made manufactured fabric for delivery on January 15, 1975

· There are two seasons in the fabric industry: spring and fall

· A few weeks after October 21, 1974, the textile industry experienced a precipitous decline in the price of yarn.  

· On November 15, 1974, Fabric World wrote a letter to Foxco to cancel the order

· Foxco immediately replied that the order was almost completed and that it could not accept the cancellation

· On November 27, 1974 Foxco’s attorney wrote Fabric World that if the goods were not accepted they would be finished and sold and Fabric World would be sued for the difference.

· Foxco made no effort to sale the fabric until September 1975, when the price of the goods had fallen 50%.  In that month, Foxco sold at a private sale without notice to Fabric World (therefore no 2-706 damages) approximately 7,000 yards from the order for $10,119.50 ($1.50 - $1.75/yard). 

· By April 1976, Foxco had on hand about 5,000 yards of the order worth $1-$1.25/yard ($6,250).

· The TC instructed the jury that if it found Fabric World liable it could calculate damages under either §2-708 (seller’s damages for non-acceptance) or §2-709 (action for price).  Fabric World concedes 2-708 damages but challenges 2-709 damages

Holding:

· P can recover 2-709 damages

Reasoning

· When fabric world cancelled its order Foxco had not fully completed the manufacture of the fabric.  The jury found that it had acted reasonably in completing the order (2-704).  Foxco was then entitled to the appropriate seller;s breach of contract remedy.

· It was difficult for Foxco to resell the specially manufactured fabric; further, it was normally very difficult to sell Foxco’s spring fabric after the spring buying season closed

· Under 2-709(1)(b) Foxco was required to sell the goods at a reasonable price which was impossible because to the 50% decline in the market price of the material

F & P Builders – upon acceptance of goods, seller has no obligation at that point, buyer is obligated to pay for the goods.
· Seller supplies construction goods to buyer who accepts (not the same as offer/acceptance)

· Buyer is unable to pay for them and asks seller to take back goods

· Seller refuses to do so

· Is the seller obligated to do so?

· No – upon acceptance the buyer is obligated to pay for the goods

· Upon acceptance, seller has action for the price

· Nothing in UCC allows the buyer to decide to give goods back – why? Seller is not in breach

Note – Applying 2-709

If sale does not fall under 1(b) (goods that cannot be resold) the seller must show that the buyer has “accepted” the goods under 1(a).  After buyer has accepted the goods, he is in a better position to resell them than the seller.

Liquidation of Damages – not important??

§ 2-718 – Note how different than common law.

(1) damages may be liquidated for either party in agreement - if amount is reasonable in light of: anticipated or actual harm, difficulty of proving loss, an inconvenience of obtaining an adequate remedy.  Unreasonably large liquidated damages provision are void as penalty.

(2) Where the seller w/holds goods due to buyer’s breach, buyer is entitled to restitution of amount of his payments that exceed the amount that the seller is entitled to retain as liquidated damages

BUYER’S RIGHT TO REJECT OR REVOKE ACCEPTANCE AND CANCEL

UCC has dispensed with CL terms “rescission” and “termination” – has eliminated the distinction between the concepts and put new ones in their place.

By canceling, the buyer is no longer obligated to purchase the goods and retains right under §2-711(1) to recover the amount paid (as if rescinding) and also to recover damages for seller’s breach (as if terminating).

· Ineffective rejection means you have accepted and you are liable for the contract price but can sue for damages (breach of warranty)

· Effective rejection means you have not accepted – but can still be in breach if you do not have rightful grounds – seller can get damages

§ 2-711 – Buyer’s Remedies in General

(1) where seller fails to make delivery, or repudiates, or the buyer rightfully rejects or revokes acceptance, the buyer may cancel and recover any price paid AND

(a) “cover” and get damages under § 2-712

(b) recover damages for non-delivery under § 2-713

(c) get specific performance under § 2-716

§ 2-601 – Buyer’s right to Reject - Perfect Tender Rule

Subject to breach of installment contract rule (§2-612) and limitations of remedy (§§ 2-718 & 719) if the goods fail in any respect to conform to the K the buyer may

(a) reject the whole;

(b) accept the whole; or

(c) accept any commercial unit or units and reject the rest

§ 2-602 – Manner and Effect of Rightful Rejection

(1) Rejection must be within a reasonable time.  Ineffective unless buyer seasonably notifies the seller

(2) (a) after rejection, any exercise of ownership is wrongful against the seller

(b) if buyer has taken possession of goods before rejection, buyer has duty have rejection to hold them with reasonable care for the seller for a time sufficient for the seller to remove them.

(3) Seller’s right to wrongful rejection governed by §2-703, etc.

§ 2-508 – Right to Cure by Seller of Improper Tender or Delivery; Replacement

(1) after rightful rejection of non-conforming goods, if time of performance has not expired, seller may notify buyer of his intention to cure and may then make conforming delivery

(2) if buyer rejects a non-conforming tender which seller had reasonable grounds to believe would be acceptable, the seller, if he seasonably notifies the buyer, may have a further reasonable time to substitute a conforming tender.

Shaken trust rule: “cure” should be same as reasonably required – a replacement transmission of unknown origin does not instill the peace of mind of a new transmission – not an adequate cure

Normally, a contract will include a limited remedy clause of “replace or repair” – in this case, the P would have to take the replacement unless deemed unconscionable.

§ 2-607 – Effect of Seller’s Acceptance; Notice of Breach; Burden of Establishing Breach After Accpetance

(1) Buyer must pay K price for any goods accepted.

(2) Acceptance does not limit breach of warranty

(3) After acceptance, buyer must seasonably notify seller of breach or be barred from any remedy

(4) Burden is on buyer to show breach w/ respect to goods accepted.

§ 2-608 – Revocation of Acceptance in Whole or in Part

· unique situation: buyer gives back goods after he has used them by revoking his acceptance

· since buyer is returning used good, the standard for revocation (substantially impaired) is much higher than rejection (perfect tender rule)

· Revocation is barred where buyer did not act quickly enough after after discovery of defect, or has changed the goods which is not caused by their own defect (i.e. if crashed car, can’t return unless crash was caused by the car’s defect)

(1) buyer can revoke acceptance if non-conformity substantially impairs value AND he accepted goods:

(a) on reasonable assumption that non-conformity would be cured and it was not seasonably cured; or

(b) W/out discovery of non-conformity if his acceptance was induced by difficulty of discovery or seller’s assurances.

(2) Must occur w/in reasonable time after buyer discovers or should have discovered the non-conformity AND before any substantial change of the goods which is not caused by their defects. NOT EFFECTIVE UNTIL NOTIFIES SELLER

(3) Buyer who revokes get same damages as if rejected (warranty, expectancy, consequential)

** no right to cure for revocation – if court found “substantially impaired” seller not allowed to cure

Connecticut Investment – GOOD exam sequence

1st Question: Was there acceptance

2-606

· modification of goods = acceptance

2nd Question: did they revoke?

2-608

· notice of breach under 2-607 (necessary to protect rights for damages) is different than notice of revocation

· no notice of revocation here

3rd Question: can get damages

Even though no revocation here, can still get: breach of warranty damages (if give notice of breach), expectancy, consequential (loss of profit)

Bowen v. Young

· Buyer “cancels” order after it was delivered

· Could be rejection or revocation

· The fact that buyer lived in the trailer, change goods – inconsistent with seller’s ownerhsip

Court finds acceptance because he moved in and made changes to the mobile home; 2-606 (1)(c) – inconsistent with seller’s ownership

Judicially imposed “reasonable use” doctrine – IF use was reasonable and doesn’t devalue goods – will get around 2-606 (1)(c) “inconsistent with seller’s ownership” automatic acceptance.

McCullogh v. Bill Swad

· Buyer buys car; over next 7 months seller is unable to fix problems

· Buyer sends letter to “rescind” – in UCC “rescission” is not discussed (though 1-103 incorporates common law ideas, we are talking about common law rescission here) – Buyer really means she is revoking acceptance

· Buyer has already accepted the goods (drove it for 7 months – she has accepted and therefore liable for the price) – only option is to revoke acceptance

· Grounds for revocation 2-608

· Substantially impaired its value to the buyer (car is of little value if it breaks down all the time)

· Seller’s defense: Buyer’s continued use of the car was a violation of §2-606 – an act inconsistent with seller’s ownership – seller claims that buy keeping the goods he has essentially re-accepted the goods.

§ 2-608: Revocation

“Reasonable use test” not in the UCC (equitable doctrine, not often used – court looks at facts and asks whether it makes sense to put all the risk on the buyer – buyer is a consumer, not rich, couldn’t afford another car) - whether continued use of goods after notification was reasonable, depends on whether use was reasonable:

(1) When the buyer told the seller that he was revoking acceptance, did the seller respond?

(2) Did the buyer’s business needs or personal circumstances compel use?

(3) During the period of use, did the seller assure the buyer that all nonconformities would be cured?

(4) Did the seller act in good faith?

a. 2-103(1)(b): for merchant – honesty in fact, reasonable commercial standards of fair dealing.

(5) Was the seller unduly prejudiced by the buyer’s continued use?

In this case:

(1) Since the seller did not tell the buyer how the goods were to be returned, the buyer was entitled to retain possession of them.

(2) The buyer needed the car to get to work, couldn’t afford another car – would be unreasonable to ask the buyer did get another car loan to get a new car.

(3) By attempting to fix the vehicle after the buyer told the seller that he was revoking, the seller provided express and tacit assurances that the auto’s defects would be repaired.

(4) Seller was not unduly prejudiced by the buyer’s continued use of the car – he could have retaken it and sold it with 12,000 miles; car was still marketable with 35,000 miles.

§ 2-604 – Buyer’s right to salvage of rightfully rejected goods

Upon rightful rejection of goods, if seller does not instruct the buyer how to return goods, buyer may store the goods – neither acceptance or conversion.

§ 2-612 – Rejection of “Installment Contract”  - different than “perfect tender” rule for rejection of single deliver §2-601

(1) authorizes delivery in lots; even though K contains clause that “each delivery is a separate K”

(2) buyer may reject any non-conforming installment that substantially impairs the value of that installment and cannot be cured – but of non-conformity does not fall w/in (3) and the seller gives adequate assurances of its cure, buyer must accept installment

(3) to end the whole contract, has to be a substantial impairment to the whole contract – but buyer reinstates K if he accepts goods w/out seasonably notifying seller of cancellation

Hays

· Buyer purchases toys to set-up a Christmas display in his paint store to attract customers

· Toys were to be delivered in installments

· Shipments fall below buyer’s expectations – too little to build Christmas scene

· Buyer decides he does want any more toys and returns last shipment several months later (acceptance). Question – whether he can revoke acceptance?

· Did seller’s performance installment impair the installment?

· Analysis: whether there were too few bears delivered to build a Christmas display

· Can he cancel the whole contract?

· (3) damage to contract of a whole?

· Can’t revoke because notice of cancellation was not w/in reasonable time

· Buyer should have ask for adequate assurances (2-609)

· If buyer meets requirement of 2-608, can still revoke (will be able to meet 2-612)

· 2-608 (1) “substantially impairs” must be an objective analysis, not ‘substantially impaired to me’”

· D can always sue for damages (expectancy difference in goods as contracted and value of goods delivered – but goods weren’t damaged in this case); consequential damages (profits) too speculative.

· Obligated only to pay the price of goods accepted.

§ 2-609 – Right to Adequate Assurances – either party

(1) When reasonable grounds for insecurity arises, the party may in writing demand adequate assurances of performance.  Party seeking assurance can suspend his performance (for which he has not already been paid) until he receives such assurance

(2) Btw merchants, “reasonableness” of insecurity determined according to commercial standards

(4) Failure to provide requested assurance w/in reasonable time is a repudiation of K.

§ 9.05 Seller’s Remedies

· seller’s rights is a much shorter section because he is only out money, not allowed consequential damages

· question is when can the seller get the goods back

UCC § 2-703 provides a list of seller’s remedies in the event of the buyer’s breach.

2-703 – Seller remedies in general
Situations where seller does not have goods – seller’s remedy when buyer accepts is action for the price – this deals with all the times when the buyer does not accept:

· when buyer wrongfully rejects, wrongfully revokes acceptance and goods are returned, or fails to make a payment due on or before the delivery, or repudiates with respect to part or whole

· then seller can:

· withhold delivery

· stop delivery by any bailee

· identify goods under the contract §2-704

· recover damages (§ 2-706, §2-708 or §ß2-709)

Comment 1 rejects the doctrine of “election of remedies as a fundamental policy and thus the remedies are essentially cumulative.” If seller withholds delivery for example, can still get damages – just can’t get more than he bargained for. In this regard the seller’s remedies parallels that of the buyers.  

However, there are differences between buyers and sellers right to cancel

· A buyer’s right may depend on whether he has accepted the goods.  It does not matter whether the buyer has paid the price (2-711: buyer who cancels can recover “so much of the price as has been paid.”)

· 2-703 – Sellers can only cancel if the buyer rejects the goods or “fails to make a payment due on or before delivery”

· Seller cannot cancel if buyer promises to pay later but then defaults

Goldstein v. Stainless; 2-703

· Goldstein agree to purchase cathodes

· Check was to be held in escrow – unclear if the check would go to seller, or if P would pay separately

· Having check in escrow doesn’t do the seller must good

· Goldstein put a stop payment on the check

· Stainless sues claiming Goldstein breached 

· 2-703: ‘failure to make payment due’? Is check sufficient to be payment under 2-703? 

· HELD: buyer breached by stopping payment

· Seller’s remedies-

· Seller choose to cancel the K – no damages for the ‘non payment’ under 2-703 if the price of the good did not go down – seller just wanted out of the K

· If the price of the good went down, seller could have choose to sell the good and recoup damages

Buyer’s Right to Cure ??

· Buyer has no right to cure because there is only money

· Seller can cure when he delivers early or if he reasonably believed the good would meet the buyer’s expectation

· Seller gets the right to cure if he was attempting to the right thing, Buyer doesn’t have right to cure because the buyer knows what he supposed to do and knows what is required of him.

· However, where a buyer does not hurt the seller by not paying, or has good excuse, it would not be unfair to permit the buyer to cure.

Cherwell-Ralli 2- 711: 

· D, buyer, became concerned that P, seller, was going to breach

· D stops payment on a check b/c truck driver told him that it was his last shipment

· After D stopped payment, P no longer made deliveries

· Who is in breach?

· Did D have the right to stop payment? No § 2-711

· Buyer can only stop payment if

· Seller does not deliver

· Repudiates

· Here, buyer was in breach because he had no right to stop payment due to what the driver told him

· Seller could have sought adequate assurances (§ 2-609) but had no right to ask for adequate assurances yet because he still owed for the delivery (payment due upon acceptance)??

· 2-612 – did buyer’s breach “substantially impair” the installment contract to the extent that the seller can cancel the entire contract

· harder to determine when the buyer’s breach impairs the contract

· however, if there are many missed payments, failed payment on any one shipment increases likelihood of impairing the contract; but failure to act on non-payment may be a waiver, but court would like find that the buyer should have reasonably relied.

· when seller fails to deliver a key part it is clear that the entire installment contract has been breached.

[B] After Delivery

Sheppard v. Palmer – could be on the test, maybe – relevant to other remedies

· Palmer borrowed money to buy car, and gave deed to bank

· Provision allowed the bank to reclaim if they felt insecure

· After he left the military, bank accelerated payments due and demanded the return of the car though he had marketable skills

· Palmer returns the car and keeps on making payments

· Did they have the right to accelerate payments due?

· Standard 1-208: when in good faith the lender believes the prospect of payment is insecure.  “good faith” standard article good faith standard, not article 2. 1-201: good faith: honesty in fact – subjective test – probably not true here.  Key to 1-208 is that the burden of proof is Palmer to 

· Palmer would have to prove they acted in bad faith – very hard to meet this burden of proof given that he left the military

--

Disclaimer of Warranties

Page 310: Common Law: A disclaimer does not negate an implied warranty unless it is brought to the attention of the buyer and agreed by him.  A purported waiver that is overly broad too general and specific will not adequately put the buyer on notice.

Remedies under UCC are often illusory

· To be effective, a modification or exclusion of the implied warranty of merchantability or implied warranty of fitness for particular purpose – must be “conspicuous”

· protect buyer from surprise.


§ 2-316 – Effective Exclusion or Modification of Warranties

(1)

(2) subject to (3) disclaimer of warranty of merchantability must mention “merchantability” – can be oral; in case of a writing, disclaimer must be conspicuous.

* disclaimer of warranty of fitness particular purpose must be in writing & conspcuous

(3) (“Notwithstanding (2)” 

(a) all warranties are excluded by expressions likes “as is” or “with all fault” without mentioning “merchantability”  – statutory question to as whether “as is” must be “conspicuous” – logic tell us that “as is” must be conspicuous”. * Lawrence does not recall whether (3) creates an exception to the requirement that the warranty of fitness must be in writing

(b) If buyer has examined the goods or refused to examine the goods, there is no implied warranty with regards to defects which an examination ought to have revealed

(c) Implied warranty can be excluded by COD, COP, UOT

(4) Remedies for breach of warranties can be limited by liquidation or limitation of damages (§§ 2-718 & 719) ( have to be conspicuous?

Lumber Mutual Insurance Company V. Clarklift - conspicuous

· Defendant leased a forklift to Heart Truss for three months

· Heart truss bought the forklift – work order for the sale and the purchase invoice contained language “Warranty: As Is, No Warranty”

· Couple months later the forklift malfunctioned resulting in two fires at Heart Truss’s factory

· Heart Truss filed a claim for its losses with Plaintiff insurance company 

· P brought subrogation action against D

· Question is whether the Defendant effectively disclaimed all implied warranties with the “as is” clause in the purchase order and invoice – disclaimer of warranty and merchantability

· Assuming buyer is aware of what is going on, disclaimer of warranties are fine – lower price

· Disclaimer of warranties are legitimate if parties are aware

· HELD: disclaimer effective

· Reasoning:

· Every contract of sale of goods under Article 2 includes implied warranties of merchantability and fitness for a particular purpose

· §2-316(2) Disclaimers must be conspicuous (only when there is a writing), have to mention merchantability – protect the intent of the parties; no surprise for the buyer

· § 2-316(3) – “as is” is sufficient to disclaim warranties
A & M Produce Co. FMC Corp - unconscionability
· Farmer talked two buyers – one seller tells him that there weightsizer works so quickly that he doesn’t need a cooler

· farmer only buys weighing machine.  Not aware of a disclaimer of warranties and consequential damages – 2 page contract

· disclaimer in bold print

· consequential damages provision in somewhat smaller print

· Appellate court: “not conspicuous” – buried in long printed form contract

· No one suggest to P to read the back of the form

· Length of the form may dissuade buyer from reading

· P is a large farmer, but A & M is a giant corporation

· P had no previous experience and was forced to rely on FMC

· Seller’s use of a disclaimer to prevent buyer from reasonably relying on in implied or expressed representations of warranty calls into question the commercial reasonableness of the agreement

Mishara

2-615: Impractibility

(a) delayed delivery or non-delivery is excused if performance as agreed has been made (1) impractible (really really difficult) by the (2) occurrence of a contingency, the non-occurrence of which was a basic assumption of the K (neither party thought would happen; no reason to believe).

· D agree to deliver concrete at construction site

· Labor strike; no delivery was made despite repeated request

· Question – was the occurrence of the strike sufficient for invoking the doctrine of impractibility

· (1) Impractible?: risks of delivering while strike is happening – could be sufficient to make the act impractible

· (2) Non-occurrence was a basic assumption of K?: In this case, the parties would have had to assume that there would be no strike.

· Determining foreseeability at time of K: past strikes, magnitude of harm of past strikes.  If past strikes, parties could not have assumed that no strike would occur at the time of contracting.

· Fact intensive analysis.  Very hard to win on impractibility grounds

§ 2-613 – impossibility

§ 2-615 – covers far more situations, more general

Different rules





Court unlikely to impose obligation to renew in fixed term contract





Only if injustice can only be avoided by enforcing K 





No meeting of the minds





Unless one party more guilty





UCC too
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