CONTRACTS OUTLINE: Larry Lawrence

I. INTRO: 
a. Two Bodies of Contract Law
i. Common Law:  Judge made law (starting in England) based on the decisions of the courts.  The Cases set the principals.  The courts often look at the restatement of contracts and the statutory codes for guidance (they act as a persuasive authority).

ii. Uniform Commercial Code UCC Article 2:  Covers the sale of goods and is binding on courts.  Goods = tangible and moveable

b. Contract = A legally enforceable promise.  To be enforceable the promise must be supported by consideration.

c. Consideration = basically what you get in exchange for the promise you are making.
II. PROMISES
1. Intent: from an objective stance, both parties must intend to be bound (does the party’s behavior reasonably interpreted in the context indicate an intent to be bound?)

i. Cash: P (Cash) went to D (Benward) for help with a spousal life insurance policy. It was not really D’s job but she said, “I’ll take care of it”.  L.I. policy was never submitted and P’s wife dies two weeks later.  No intent to be bound, just intent to do a favor.

ii. Inchoate Agreements: agreements not intended to be binding but are merely preliminary negotiations (“agreements to agree”)

iii. If Intent to be bound, Is a Remedy Possible?
1. Ex:  Lease to a bowling alley was to be renewed on “reasonable terms” but parties could not settle theses terms during negotiations.  Court could not set the rent because there were no comparable bowling alleys in malls in the area, etc… to make an objective decision.  Here, probably no intent to be bound unless a value was determined.  Plus “reasonable” here was too vague to provide a remedy.

2. Counter Ex:  Lease was to be renewed on “the same terms and conditions except the rent which shall be determined based on existing conditions and cost of living”.  Here the court had a criterion to determine “reasonable” rent and comparable facts thus concluded intent to be bound.
iv. Illusory: when a promise has qualifications or limitations so strong that they negate it.  Ex: “I promise to sell, unless I change my mind” amounts to no promise.

v. Actions can trump words.  Ex: company did not follow procedures in an employee handbook so their behaviors can become part of the K if reliance develops.  Course of Performance: in an installment K, how you act for the first installment can be used to determine how you finish the last.

2. Definiteness:  Is the agreement sufficiently definite? Ex: school promised a student that they would “do everything it could to assist him” and that it was “desirable” that the instructors “should” do everything they can to help.  Words were to vague, not reasonable to believe, and were goals not intended to be promises
a. Hoffman v. Red Owl:

i. K was not enforceable because it was too vague/indefinite because the essential factors were unique and never set (size, cost, design).
ii. Promissory Etopppel was used as a substitute for indefiniteness and Hoffman was awarded damages based on how much he was hurt by relying on the promise to his detriment not on breach of K
b. Mink Ranch:

i. K provided that a partnership would be developed during the transition time after the sale of the business.  Terms were never set and the court could not set them because of the unique circumstances (no comparable facts) so there was never a K.
ii. Unjust Enrichment was used and parties had to provide compensation for what they were unjustly benefited by.
c. Puffing: statements made to sell goods that are not statements of fact and are not relied on when making a promise
3. Consideration
a. Elements of Consideration

i. Must be a bargained for exchange.  The benefit/detriment must be the inducement fro the promise.

ii. Where the promisor obtains a legal right (benefit), or the promisee gives up a legal right (detriment).

1. Hammer: promised to give up the legal right to smoke/gamble in exchange for $5000

2. Marine: obtained the legal right to his retirement money at an earlier date in exchange for not competing.

b. No need for the exchange to be mutual: Consideration does not require that the promises exchanged be of equal number or value
c. Performance of a legal duty: is not consideration but performance of a disputed duty often is consideration

d. Giving up a right to sue: is consideration if you subjectively believe in good faith that you have a cause of action or if a reasonable person believes the case is viable (courts differ)

e. Past Performance: Past services rendered do not count as consideration.
f. Pre-Existing Duty Rule: do not suffer a detriment by promising to do something you’re already obligated to do or by forbearing something already forbidden.

g.  Discharge of a Duty: does not require consideration (ex: tearing up a check or “I release you…” does not need consideration vs. “I promise to release…” does require consideration)

h. Mutuality:  means consideration.  Simply giving something in exchange for something else.  Always look and see if the promise is enforceable (valid consideration).  Then look to see if it should not be enforceable (very unfair, agreed to under duress, etc…).
i. Requirements K:  must have a promise to pay for all goods in exchange for a promise to supply all the goods.  Must be reasonable, exclusive, and governed by good faith.  Can also have an implied promise to buy or sell everything (ex: hooking up to a gas pipe was an implied promise to buy all the required gas in exchange for a promise to supply).

j. Unrestricted cancellation clause: makes an agreement illusory because you’ve really promised nothing thus it invalidates a K.  Having a termination clause that requires some notice period does not invalidate it because there is still a binding promise in exchange for something for a certain time period.

4. Consideration Substitutes
a. Promises under seal
b. Moral Obligation:
i. Material Benefit Rule: promisor receives a material benefit and is then morally bound to enforce the promise.

1. Ex. Webb saved McGown’s life by redirecting a falling block.  He fell with the block in the process and injured himself severely.  McGown promised to pay P $15 every two weeks for the rest of his life. There was no bargained for exchange and there was no consideration.  But because D saved P from death, D gained a substantial material benefit in which he was then morally bound to enforce the promise and compensate the P.

2. Ex. Casey dies and leaves a handwritten note saying, “Thank you for the best years of my life…” and leaving $ to his life partner.  There was no bargained for exchange.  Past services rendered do not count as consideration (but past services can constitute a M.O.).  But, there was no moral obligation both because the partner did not have any expectations of award for rendering the services and the material benefit was not well enough defined.

c. Promissory Estoppel:
i. First Restatement: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

ii. Second Restatement: (1) A promise (2) which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and (3) which does induce such action or forbearance (4) is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

iii. Relief: can be reimbursed for costs lost in reliance, but not for th amount of the whole comtract.

1. Hoffman: Promissory Etopppel was used as a substitute for indefiniteness and Hoffman was awarded damages based on how much he was hurt by relying on the promise to his detriment not on breach of K

iv. Reliance: Promisor is affected only by reliance which he does or should foresee, and the enforcement must be necessary to avoid injustice.  Also depends on the reasonableness of the promisee’s reliance. 

1. Ex. Wealthy grandfather gives his granddaughter a $2000 note hoping she will quit her job and not have to work anymore.  Ricketts dies, and estate cancels the note.  No consideration because there was no inducement and no bargained for exchange, but still a legally enforceable promise.  The grandfather realized that he influenced his granddaughter to quit her job (alter her position for the worse, give up the right to work) and she reasonably relied on the money to live and would suffer unfairly if the promise were not enforced.  These promises are good to enforce because they are good Social Policy.  P.E. is an exception to consideration.

2. Ex. Man was told shortly before his retirement that the company would “take care of him” even though he did not have a pension plan.  Payments of $5000/year were made to him for 3 years.  The owners of the company split and the payments were stopped.  The promise was not supported by consideration nor did it violate promissory estoppel because there was no reliance by the promisee.  Man did not rely upon a promise.  He had already announced his retirement, so the exchange was not bargained for.  He could have worked elsewhere.  The money was more like a gift given on a yearly basis.  He had to show actual reliance (Ex: mortgage on a house).  Expecting payment is different than establishing reasonable reliance.

3. Ex:  McGraw v. Bill Hodges Trucking: every year McGraw received a bonus from Hodges.  A slow business year forces Hodges to write a letter saying, there was not enough money for bonuses and “if there is desperate need for the bonus… we will see if we can help… if everyone buckles down… the bonuses would continue if the company makes money”.  McGraw was later fired and sued for his bonus due.  Hodges won because McGraw did not show reliance.  He kept getting a salary and did not demand the bonus (one must rely on the promise).  By buckling down he also did not suffer a detriment.

III. QUASI-CONTRACTS (Restitution)
a. Quasi Contract: a means of recovery that has nothing to do with having a contract.  It is rather an alternate means of recovery when there is no enforceable contract (restitution).  

b. “Implied in Law” when one receives a benefit from someone and the law believes that someone should be compensated for it.  Different form “Implied in Fact” contracts, which are actual contracts, but are just not expressly stated.  Ex:  hailing a cab, putting groceries in your shopping cart are implied in fact.

c.   Based on “unjust enrichment”.  Try to reward those who’s acts benefit society (social policy) where there are no promises or contracts.

d. Relief: must pay back the amount you were unjustly enriched as restitution

i. Mink Ranch: had to pay for cost of mink feed, but not necessarily costs of roof, etc… value of enrichment only.

e. There may be an unjust enrichment where the:

i. Person did expect some kind of payment

ii. Act cannot be an intended gift/gratuity

iii. Cannot be conferred officiously (forced upon)

f. Ex: Physician saves a man from dieing on the street.  Should the person have to pay the physician?  Yes.  The man was unjustly enriched and as good social policy we want physicians to help people.

g. Ex:  A non-physician saves a man from dieing on the street. Should the person have to pay the savior?  No.  Don’t want unqualified people to get involved, not his normal job.

h. Ex:  A window washer approaches your car and expects payment.  Are you obligated because you were unjustly enriched?  No.  The act was conferred officiously.

i. Westinghouse: had a suggestion system where if they accepted ideas to improve the company, they would reward the person between $5-15,000.  Schott fills out a form and suggests that company change the type of circuit breakers it used to save money.  Suggestion committee rejects the idea.  Four years later, Schott finds out the company made the changes and sues for compensation.  There was no enforceable contract because the suggestion committee’s decision was final.  It did not accept his idea so he was not entitled to any reward.  But, the company may have been unjustly enriched by his idea by changing the circuit breakers sooner than they otherwise would have.  Schott made the suggestion and he expected payment for it, did not intend it to be a gratuity, and did not confer it officiously.  Company is not liable for all the future money it could save, but may be liable for the money it saved by benefiting from the advice (found out sooner than it would have).

j. Ex: Thomas v. R.J. Reynolds Penn. 1944: Thomas discovered that Reynolds cigarettes burned longer and wrote them a letter.  Court ruled there was no unjust enrichment because the company was already working on that idea.

k. Ex:  Industrial Lift v. Mitsubishi Ill. 1982:  Industrial lift made changes to Mitsubishi trucks to help them sell better in America.  Mitsubishi later makes the changes on all of their trucks.  Court ruled there was no unjust enrichment because Industrial lift never expected any payment for the changes it made.

l. Ex: Estate of Milborn Ill. 1984: Neighbors provide care for an elderly Milborn for five years before her death.  Neighbors make a $5000 claim.  Court rules in their favor based on unjust enrichment.  Someone had to provide her care and the family would have had to pay for that care under normal circumstances.  Would have probably been different outcome had a family member provided care and made a claim (hard to show they intended payment and it was not an intended gratuity).
IV. OFFERS
a. Offer: acceptance is wanted by the offeror and agreement concludes with a K (if you say yeas, we have a K). The reasonable listener must believe it is a serious offer and it must be sufficiently definite.

i. PEPSI and Harrier Jet: Must be limited offer in general to be believable.  Can’t reasonably believe a company is willing to give away money. First person to bring 7 million Pepsi points by a specific date wins a Harrier Jet is a much more believable offer.  Consider trade off of increasing business with the cost of the prize.

ii. Ex. Starting at 9 AM, the first three customers get a $100 coat for $1.  Reasonable person would believe it.  Offer was limited, clear, definite, and left nothing open for negotiations.

iii. Carbolic Smoke Balls:  $100 reward for persons who get sick after using the ball as directed.  Offer is again believable.  Consider the trade off effects of the sales benefit to the company for the amount of the reward.  Definite as well.

iv. Ex. Price Quote on concrete.  Company begins delivery but later is forced to raise prices.  Although a quote is not generally an offer, reliance on the quote can be a factor in determining if it was an offer because it shows how a listener can believe it was an offer and take it seriously.  If one says they guarantee a price one can argue that a reasonable person would believe it to be an offer.

b. UCC 2-206: an offer is inviting acceptance in any matter under reasonable circumstances

i. Revocation of an Offer Prior to Acceptance: offers are open for a reasonable time unless otherwise stated but one cannot revoke an offer once it has been accepted.

c. Options = irrevocable offers = a K to promise to leave an offer open until a specific date that is enforceable only with consideration that is bargained for and equivalent.  Courts also find options Ks to be enforced with nominal consideration because it helps the offerer.

i. Ex. P offers to buy Ds RP and makes a down payment of $5000.  Offer is later revoked.  The $5000 was a down payment if the deal was made, not in consideration for the exclusive time to accept an offer.  Option Ks are like normal Ks in that the consideration must be paid for the promise that is bargained for.

ii. Ex. K has an option to buy additional RP at a later date in consideration for $20.  Money is never paid.  Even though option K need consideration courts have held that the appearance of consideration is often enough.  Both parties had an understanding and the statement of a nominal consideration (even if artificial) is sufficient.

d. Indirect Revocation: if you hear from a reliable source that the offer is revoked, it has been because you cannot reasonably believe it is still open.

i. Ex. Subcontractor mad a bid with an expiration date.  Bid was accepted after the expiration date and further negotiated.  The offer and acceptance created an enforceable promise because the subcontractor waived his expiration rights.  A waiver is an intentional relinquishment of a know right and the waiver cannot be revoked after another party has reasonably relied on it.

e. Firm Offers (UCC 2-205): (1) by a merchant an offer in (2) the form of a signed writing, that (3) gives assurances that it will remain open for a certain time period, does not need consideration (the fact that it was in writing shows that the seller had time to think about what they were doing).

f. Unilateral K: promise as an incentive for an action.  Offeree does not get anything until performance, which acts as an acceptance of the offer, and the reward comes when the action is competed.  Unilateral Ks are not revocable once performance has begun and are not finalized until the action is completed (no partial performance).  Only one side is promising or bargaining for an act.  Ex:  Bonuses given to sprinters who break world records are unilateral promises for the encouragement of an act.  Ex: work for me and I’ll only fire you for just cause.  Quit your job and start working.  No real promise, but the employer got what he bargained for and so should you.  Enforceable unilateral K.
i. Ex. Employees given options to purchase stock, but owner died and the options were revoked because they lacked consideration.  Employees argued that the owner was offering a unilateral K by saying that if they continued to work, they would get the options.

V. ACCEPTANCE: must be an acceptance by a deliberate action with a reasonable understanding of the offer.
a. Acceptance by Correspondence: Acceptance is made when it is mailed, and revocation is finalized when it is received (in the receivers mail box).  Revocation rule makes sense because the offeror sets the terms of the offer and must make sure the offere knows of the revocation (cannot change an offer until the offeree is aware the old offer was revoked).

b. When an Acceptance Takes Effect (RE: 63): acceptance of an offer is complete when it is mailed while an option K is accepted when it’s received.  Makes sense because options are only open for a set time and having them accepted upon mailing might extend that period.

i. Sale of Wheat Case: Court held that there was no oral agreement to sell wheat.  Seller received a K in the mail that stated “retention of this document indicates acceptance”.  Silence was not acceptance of the offer and the seller had no duty to speak to the buyer.

c. Acceptance by Silence (RE: 69): 1, taking the benefit of offered services with reason to know of desired compensation, is acting in acceptance.  2, where the offeror tells offeree that silence is acceptance and offeree remains silent, is acceptance under the known terms.  3, previous dealings have established silence as acceptance

d. Mirror Image Rule: old common law rule that unless the acceptance was the mirror image of the offer, there was no K.

i. Ex:  counter offers different from the original offer kill the original offer because otherwise the offeree would have an unfair bargaining advantage

e. UCC 2-207: eliminates the mirror image rule.

i. A definite and seasonable expression of acceptance (on time and definite, with intent, and not expressly conditional, not an acceptance if expressly conditional “only my term and conditions”)
ii. Operates as an acceptance
iii. Even though it states terms additional to or different from those offered (“acceptance with different/additional terms”)

iv. Where writings do not indicate a K, but both parties act as if there is one and have intent to form a K then there is formation in general (UCC 2-204).  K does not fail for indefiniteness if parties intended to be bound and there is a reasonable basis for a remedy (i.e. Determine “reasonable price” from market comparisons).

h. Under UCC 2-207 (3) When writings fail to establish a K but conduct is sufficient to establish a K the terms that both writing agree on become the K and gap fillers determine all other terms not expressed.

a. 2-305: where the price is not settled the price is a reasonable price at time of delivery except where the parties intended not to be bound unless the price was agreed upon (often easy to find price where there are many comparable.  Where circumstances/goods are too unique court will often find there was no intent)

b. 2-309: unspecified time would be a reasonable time.

i. Ex: if good are delivered and taken, then a K is formed by conduct even though nothing was said or written.  Terms that agree are in the K and terms that don’t are set by gap fillers.

i. 2-207(2): Additional terms are proposals for addition to the K

j. If Merchants (dealer in the goods or has knowledge/skill concerning the goods): Additional terms become part of the K UNLESS:
a. The offer expressly limits acceptance (terminates original offer and acts as a counter offer)

b. The terms materially alter the K.  Terms that are outside of normal expectations are not binding with silence.  Often fact intensive and involve Surprise (10 days where standard is 20) and/or Hardship (unbargained for burden like no warranties or waiver of Implied Warranty of Merchantability)

c. Notification of objection is made within a reasonable time.

k. Written Confirmation Following Oral Agreement

a. 2-207 does not apply to face-to-face meetings but is meant to deal with situations where parties don’t read all the details of a K and the two writings clash.

b. Ex:  Two sides meet and agree on a deal.  One side the sends a written confirmation with additional terms that go beyond what was agreed upon.  These terms cannot become part of the K but it would be a rejection and a counter offer.  However if additional terms in a written confirmation are just usual, standard, and know by both parties who are merchants then they become part of the K unless objected to (2-207(2)).
l. More on UCC 2-207
a. First ask, was there a definite expression of acceptance? (was there intent to accept the offer?)

b. If Yes, then look to see if the new terms become part of the K.  If the parties are not merchants the terms are proposals.  If they are merchants then they become part of the contract unless they materially alter the K or are objected to in a reasonable time.

c. If No, then look at the parties conduct to see if a K was established.  Agreed upon terms in the writings become part of the K while other terms are set by Gap Fillers.

VI. MODIFICATIONS
a. Common Law generally requires consideration for modifications.  But because they are desirable to enforce if the parties act in good faith courts often enforce fair and equitable modifications under the circumstances without consideration. 

b. UCC 2-209: An agreement to modify a K needs no consideration.  Good faith is a substitute for consideration.

i. Good Faith (non merchants): honesty in fact

ii. Good Faith (merchants): honesty in fact and the observance of reasonable commercial standards and fair dealing in the trade.

c. Pre-existing duty rule: can use consideration analysis to invalidate some modifications.  Agree to a $35 cab ride, and driver demands $100 half way through the trip.  But the driver had a pre-existing duty to finish the trip so the promise to pay additional money lacks consideration and therefore it is not an enforceable modification.

d. Duress:  extortion by duress is not allowed under the good faith test

e. Release from a contract is a modification

f. Ex: Paying less than you owe: when you pay only what you think you owe, you are not giving additional consideration (pre-existing duty rule).  But by paying what you think you owe in good faith and the company accepting in full payment (accepted by a person with direct responsibility) serves as a valid modification.  Company cannot ask for more money later if they conditionally accept the money as a final payment. (good faith instead of consideration)

VII. Warranties Under the UCC

v. Express Warranties UCC 2-313: are created as follows;
1. an affirmation of fact

2. that relates to/describes the goods

3. and becomes a basis of the bargain
· Ex: “the car is reliable” could be an affirmation of fact.  Reliable is hard to define, but based on the facts it was clearly not reliable.  That the “reliability” was a basis of the bargain could be shown by reliance on the expressed warranty.

· Ex: “superior cow vaccine” was shown less superior by quantifiable data (harder in humans because one must account for side effects).

· Ex: salesman tells buyer that the cookware was not available elsewhere but she later did find it elsewhere and for a lower price.  No express warranty because to salesman’s knowledge it wasn’t available somewhere else and he never promised the lowest price.  Additionally, price does not really describe the goods (price/distribution are not the actual goods)

· Ex:  agree to sell a commemorative car at “sticker price”.  One can have a K without a price if that was what was intended.  Sticker price is vague and court may not be able to determine the price of a unique car.
1. Implied Warranty of Merchantability (UCC 2-314) Merchants

a. Goods must be fit for the ordinary purposes for which the goods are used.

b. Only applies to merchants (dealers in the goods or has knowledge/skill concerning the goods) because they have implied knowledge and must protect the uninformed

c. Ex: 2,000 day-old chicks got sick and had to be destroyed 3 months later.  Violated IW of M because the goods were not fit for their purpose

d. Ex: Sick Pigs did not violate IW of M because the diseases the pigs had were common, thus they were still fit for their purposes.

2. Implied Warranty of Fitness (UCC 2-315)
a. Seller does not have to be a merchant but must have (1) reason to know the purpose for what the goods are required for and (2) reason to know the buyer will rely on them

b. Then, there is an implied warranty that the goods are fit for such purposes.

c. Ex: Patient suffers a stroke from birth control pills and sues the Dr.  Not liable because he was not a merchant (sells his services and not his goods) and though he may have been a seller, all drugs have apparent risks.
VIII. GOOD FAITH

A. Definitions

a. RE 205: implied in every K is the obligation of good faith and fair dealing.  This allows courts to find breach even if no exact term is actually breached when terms are manipulated or when a party disobeys the intent of the K.

b. UCC 1-203: every K imposes an obligation of good faith in its performance

c. UCC 1-201 Good Faith Def: Good faith means honesty in fact (intending to be honest, pure heart empty head).

d. UCC 2-103 Good Faith for Merchants: means honesty in fact and observance of reasonable commercial standards of fair dealing

B. Implied as to requirements and output Ks

a. UCC 2-306 (1):  a term which measures the quantity by the output of the seller or the requirements by the buyer means such term must occur in good faith, except that no quantity unreasonably disproportionate to any estimate or unreasonably disproportionate to prior outputs/requirements.
b. Ex. Brewster v. Dial: requirements K was set up and a projection of the requirements was made.  Brewster geared up production and reasonably relied by preparing their plant.  Dial then reduced their requirements to zero.  Could argue that under UCC 2-306 zero was an amount unreasonably disproportionate to a stated estimate but court found that because Dial acted in good faith to cut loses and reorganize, their requirements really were zero and there was no breach.  Brewster should have set a minimum requirement in the K.
C. Not Implied when the circumstances indicate that the parties did not intend such an obligation

a. Ex. Triangle Mining: good faith should not limit your self-interests.  Requirements K had a 90-day termination clause that both parties on equal footing agreed upon for tax purposes.  K was canceled.  Court did not impose good faith because the cancellation clause was expressly stated and agreed upon and both sides should have seen the risks/benefits.
b. Ex. Casa D’Angelo: Must ask what the parties intended.  Here, was the % rent a basis of the agreement or an afterthought and merely a bonus to the LL?  Court looked at the base rent and the actions of the restaurant owners and determined that they had no obligation to maximize their profits at that location.  They were not expressly forbidden from opening a new location and acted in good faith by moving to a better location.
D. Solicitation of Bids: must act in good faith by considering all bids equally
a. Ex: company submitted the lowest bid but the process was fixed to award the bid to another company.  Court found an implied obligation of good faith to consider all bids equally.
E. Implied Terms for Public Policy

a. “At-Will Employment”

i. Monge v. Beebe Rubber: “at will employment” means that you can be fired at any time and for any reason so how can good faith be implied?  Court implied it here because they thought it was good public policy to protect against sexual harassment.
ii. Murphy: “at will” employee claimed he was fired for disclosing illegal accounting practices and for his age.  Court did not imply good faith because it did not feel as strongly about protecting whistle blowers or age discrimination.  Felt that was going to far and should be left to legislation.  Good faith should not add obligations but rather simply enforce the intent of the K.
b. Nursing Home K: man dropped off mother at a nursing home and agreed to pay for her care.  Later he notifies them that he will stop payment.  Is he liable for care until she dies or just until he wants to stop?  Held that he only owed until he notified them because he did not promise to pay for a set time, implied that it was month to month.
c. William v. Wheeler: 3-year leases were always renewed and P contended that he relied on their renewal and that D acted in bad faith by not renewing in retaliation.  Argued it was good public policy to protect small franchisees.  Court would not reach to imply a life long lease.
d. Gibson: insurers must act in good faith to give a fair offer for damages and not consider their own interests unfairly.
IX. STATUTE OF FRAUDS

A. If a K is within the SOF it must be evidenced by a writing
a. Functions of SOF

i. Evidentiary: providing evidence of the existence of a K

ii. Cautionary: make the parties aware that they have made a legal commitment

iii. Channeling: provide an objective basis for the court to determine that the promise is meant to be legally enforceable and not a generous impulse or tentative agreement.
B. Types of Ks under the SOF

a. 1 year provision: K that cannot be performed within one year of its making must be evidenced by a writing.
i. If the K can theoretically be performed in one year then the SOF does not cover it.
1. Ex.  Agree to hire for 2 years cannot be performed within one year so must be evidenced by a writing.
2. Ex.  Agree to rebuild the world trade center.  Although not likely to be performed within one year it is theoretically possible thus it does not need to be evidenced by a writing.
ii. Burton: employee says she was orally promised that she would not be terminated without just cause until she was 65.  Theoretically if she dies or quits the K can be performed within one year.  But the court holds that possible K termination due to death does not remove it from SOF.  Thus, the K cannot be performed within one year.
iii. Hawaii Car Dealer: accepted a job on the 25th and started on the 27th.  Court found an implied one-year K that started on the 27th and thus could be performed within one year and was not covered by the SOF.
b. Sale of Real Property

c. Surety ship (guarantee)

i. Guarantees of another’s debt must be made in writing.
d. Sale of goods for over $500

C. Required Writings

a. Common Law (less liberal than the UCC, what are all essential terms?)

i. ReState 131: a k is evidenced by a writing signed by the party against whom enforcement is sought if it (1) reasonably identifies the subject matter, (2) sufficient to indicate a contract, and (3) states with reasonable certainty the essential terms
ii. 132: several writings can be used if the circumstances clearly indicate that they relate to the some transaction.
iii. 135: K is enforceable against all the signers but not against others.
iv. 137: the loss or destruction of a memo does not deprive it of effect under the SOF.
1. Ex.  Hoffman v. Sun Valley: an oral agreement was made to sell real property.  One party sent a letter in confirmation and a check with the notation “escrow mtn. lots” was cashed and signed by both parties.  Even considering both writings the SOF was not satisfied because the essential terms (financing details) were missing.  Some courts are more liberal however.
b. UCC (an indication that K exists, signed, with a quantity)

i. 2-201(1): writing must (1) indicate a k has been made, (2) be signed by the party against whom enforcement is sought, and (3) contain a quantity of goods.
1. Ex. Seller receives a check, as a deposit for a boat, and in the memo is the name of the boat.  Does the check satisfy the SOF? It is signed by both parties and contains a quantity but does it indicate a k?  Could be a rental, deposit for a rental, option k money, etc…
ii. Between Merchants 2-201 (2): (1) within a reasonable time, (2) a writing in confirmation of the k, (3) sufficient against the sender, (4) received by someone with reason the know of its contents, and (5) does not give written objection within 10 days.
1. Bazak v. Mast: an alleged agreement to sell textiles between merchants.  Purchase orders were sent.   PO’s are offers, by definition, not confirmation of a K.  Held that it met the SOF because the court wanted to enforce the k because they felt the parties intended to form a k.
D. Exceptions

a. Common Law

i. Part performance: corroborates the fact that there was a k.
1. Jolley: oral k to sell property was taken out of the SOF because they improved the property, partially paid for it, and paid taxes.  Held the improvements and behavior of the parties corroborated the existence of a k.
2. Rent to Own? Tenant made payments that he claimed were for the purchase of a home.  Made minor improvements, but behavior of the parties did not indicate there was a k.
ii. Equitable Estoppel: estopped from denying the truth of a statement once reasonable reliance on the promise was made.

1. Ex. Promise to make the K in writing and later don’t.  You are estopped from asserting the SOF once someone relies to his detriment.

2. Ex. Burton: K was within the SOF but employer was estopped from asserting the SOF because she reasonably relied on the oral promise to her detriment.

iii. Promissory Estoppel

1. ReState 139: (1) a promise reasonably expected to induce reliance, (2) the inducement of justifiable reliance on the promise, and (3) the need to enforce the promise to prevent injustice.
2. Hawaii Car Dealer: acts of reliance corroborate the existence of a promise.  Left CA and moved to HI.
b. UCC

i. Acceptance of Goods: as to the goods accepted (part performance)
1. UCC 2-201 (3c): if payment is made and the goods are accepted then there is a big indication that there is a k so the SOF should not get in the way.
ii. Admission of a K
1. UCC 2-201 (3a): evidence that there is a k by actually admitting it, but not enforced beyond what was admitted.
a. Ex. Dominos Chair: court can use evidence to determine if there was an acceptance of a k and thus an admission to its existence.
b. Ex. Agreed that there would be no k until it was in writing.  Deemed a conditional acceptance and there was no k until it was written out.
iii. Specially Manufactured Goods
1. UCC 2-201 (3a): high likelihood that there is a k based on the seller’s behavior.  They would not make the special goods unless there was a k to sell.
iv. Promissory Estoppel: the common law supplements the UCC and PE can act as a substitute for the SOF.  K is enforceable despite not satisfying the SOF.
1. Ex. Allied Grape: alleged agreement to sell grapes.  Negotiated out of an existing k to enter into this one.  Partially deliver grapes, but refuse to continue and the grapes rot.  Buyer alleges that SOF is not satisfied.  The UCC does not help here because partial performance only covers goods actually delivered.  Held that the growers reasonably relied to their detriment and that their actions were only explainable by the existence of a k (corroborated the existence of a k).
E.  Oral Modifications and the SOF

a. UCC 2-209 (3): If the k as modified falls under the SOF if was be evidenced by a writing.
i. Modifications can take k’s into and out of the SOF.  Ex.  Modify the sale price from $600 to $400 would take an agreement out of the SOF.
ii. Jewelers: an alleged oral modification to change the amount of diamonds bought from $2500/month to $30,000/year.  The agreement had to be evidenced by a writing even though the agreement was similar and the money was the same.  Standing alone, the new k fell under the SOF.
b. UCC 2-209 (4): If a modification does not satisfy the SOF it can operate as a waiver.
c. UCC 2-209 (5): a waiver affecting a part of the k that has not yet been preformed can be retracted until there is reliance on it.
i. Note: a modification is an agreement to change the agreement permanently and it cannot be retracted.  While a waiver is not an agreement but the giving up of a known right and can be retracted until one party relies on it.
ii. Wagner: a k contained a “no oral modification clause” but a worker was orally told to do extra work.  The clause would be effective but it was waived.
X. PAROL EVIDENCE RULE

A. Integrated Writing

a. A writing that is intended to be a final expression of the parties’ agreement cannot be supplemented, explained, or contradicted by parol evidence (try to objectively determine that the parties intended to be legally bound).
b. Final: intend to be legally bound
i. Oral Conditions: parties made an oral agreement that the signed k would not be binding if the lease could not be renewed.  Because this was a conditional agreement, it was not final, and thus even though the oral agreement contradicted the writing it was admissible.
c. Complete Integration

i. An agreement containing every term that was agreed upon by the parties’. No term exists beyond those stated and no parol evidence can be used to prove other terms.
ii. Complete: all terms agreed upon are in the writing
iii. Merger Clause: clause that states the k is meant to be a final agreement.  Courts determine its effect.
1. WWW Assoc. k to purchase land contained a merger clause and a clause that allowed both to terminate.  Buyer claimed that the termination clause was only included for his benefit.  Here, the court upheld the merger clause and would not allow evidence that created an ambiguity.
d. Partial Integration

i. An agreement containing less than 100% of the agreed upon terms.  Parol evidence can be admitted to supplement or explain the writing provided it does not contradict or vary anything in the writing (consistent additional terms may be allowed).
ii. Admissibility of Additional Terms

1. ReState 216 (2): an agreement is not completely integrated if the writing omits a consistent additional agreed term, which might naturally be omitted from the writing.
2. UCC 2-202 Comment 3: if the additional terms are such that, if agreed upon, they would certainly have been included in the document, then evidence of their making must be withheld.
iii. Ambiguity: Evidence is generally allowed to explain ambiguity, but evidence sometimes can and sometimes cannot be used to show a term is ambiguous (varies with jurisdiction).
iv. Masterson v. Sine: was an agreement that the property be kept in the family admissible even though it was not written in the deed?  Held that the deed was a partial integration and the agreement “might naturally be made as a separate agreement” so it was admissible even though it was not in the writing.  Dissent disagreed, and argued that there was no ambiguity in the language of the deed so no parol evidence should be allowed.
v. Ex. Parties had a hidden agreement that contradicted the writings to defraud the IRS.  Court believed the prior agreement was the real intent of the parties and admitted it even though against parol evidence rules.
vi. Separate consideration: often shows separate agreements, thus may be outside the writing
B. Exceptions to Parol Evidence

a. Course of Dealing and Usage of Trade: can be used to explain and supplement all writings (partial or complete) even if they are inconsistent.
i. Course of Dealing Defined: sequence of previous conduct that establishes a common basis of understanding (where a way of prior performing explains what the parties intended in the writings).
1. Ex. “deliver within a reasonable time” and parties continually deliver in 7 days.  The actions indicate the k time was 7 days when both parties acquiesce.
ii. Usage of Trade Defined: parties in the same trade are expected to know certain customs of the trade.  Terms are then interpreted through the customs in the trade in the same circumstances, locations, environments, etc…
1. Columbia Nitrogen: company agreed to purchase a minimum amount of nitrogen.  Court allowed evidence that in the custom of the trade, minimum amounts were not mandatory if they didn’t need to buy.
b. Course of Performance Defined: how parties perform during the current k can be used to determine the parties’ intent.  Can also show accepted modifications.
i. Ex.  Agree to deliver on the 10th but deliver on the 15th for several weeks without objection.  Other party later demands delivery on the 10th.  Retracting a waiver can be done unless the other has relied on the waiver.
ii. Ex. Equipment used in a k was not described, but was used and ended up costing more.  By performing, the work was a modification to the k (ambiguity resolved by party’s actions).
c. Reformation: when the written agreement itself does not represent what the party’s intended.
i. Difficult to prove.  Requires (1) clear and convincing evidence and (2) a mutual mistake or culpable mistake.
ii. Parol evidence often can be used because the writing was not a final expression of the party’s agreement.
1. Ex. Oral agreement of two guarantees but only one was evidenced by a writing because of a mistake.  K was reformed because it clearly did not state the parties’ real intent.
d. Misrepresentation

i. Ex. K had a merger clause and provided that “all prior statements were just ads and not warranties”.  Parol evidence is allowed to show claims of fraudulent misrepresentation.
e. Standardized Agreements

i. Are enforceable except for narrow exceptions (usually when the agreement was not a true bargain or too one sided).
ii. Reasonable Expectations Rule: if the drafter has reason to know that if the other party knew about a certain term he would not sign then the term is not part of the agreement.
1. Darner Motor: k had a narrow definition of “insured” that was hidden in fine print in a huge contract and the drafter should have had good reason to know the signer would not agree if he knew about it.
2. Flower Shop: insurance contract had exclusions to coverage that were more clearly labeled (did not cover losses due to heating or cooling failure).  Here, signer was bound to the k.
C. Misunderstanding: when two parties disagree as to what a k means.
a. No Contract: even if parties thought they had a k, court can hold that they didn’t because there was no “meeting of the minds”.
i. Ex. Buyer buys a house “subject to the lease” but later discovers the lease had an option to buy.   This was clearly not the k the buyer intended for and thus no meeting of the minds (the intent does not coincide on a material term, thus no contract).
b. At Fault Mistake: if one party is more guilty than the other for the mistake (he is at fault), a k can result on the terms of the less guilty
c. Reasonable Interpretation: courts generally rely on the reasonable interpretation of terms unless proven otherwise.
i. Chickens: narrow interpretation was not found by the evidence given.  Would have been an unreasonably low price.
X. INVALIDATION OF CONTRACTS

a. Mistake of Fact: when a serious factual error (not an error in judgment or an incorrect prediction) is made by one or both parties at the time of contracting.
i. Fault: which party should bear the consequences?
1. Mutual Mistake

a. Mutual: when both parties share the error because the deal was made on an assumption that turned out not to be true (a joint mistaken premise).
b. Material: must be a material mistake that has a significant impact on the k
c. Not at Fault: neither party was culpable or more at fault for failing to discover the mistake.
d. Ex. Buyer discovered the RP he contracted to buy was on a floodplain.  Material?  Could he still use the land?  Mutual?  Both parties did not know of the building restrictions.  Fault?  Buyer had 60 days to terminate and was a lawyer?  Property was by a creek so was he on notice?
e. Ex. Bull was bought and ends up being sterile.  If both parties understand that there was no way to tell at time of purchase, then no mistake and the buyer bears the risk.  But, if one party though he was paying for a fertile bull then there would be a mistake.
f. Ex. Mistake gives a client extra money in the bank.  Without reliance on the money, error should be corrected based on mutual mistake and unjust enrichment.
g. Ex. Diamonds labeled with the wrong price are bought.  Mutual mistake would void the sale.
2. Unilateral Mistake: injured party can void the k if the other party caused the mistake, had reason to know of the mistake, or the effect of the mistake makes enforcement unconscionable.

a. Ex. Woman is injured in a car accident, appears unharmed, and signs a release.  Later her injuries become severe.  She was mistaken as to the extent of her injuries what could happen later.  Insurance company probable knew this thus more of a unilateral mistake.  Furthermore, mistake would be unconscionable to enforce.

b. Ex. Dealership makes a mistake buy advertising a car at the wrong price.  Even though one party was responsible, more like a mutual mistake because both parties should have known the price was too low. Furthermore, mistake would be unconscionable to enforce because of the loss to the dealer and windfall to the buyer.  (NOTE: did not meet the SOF under the UCC because an ad cannot indicate a k has been made)

b. Public Policy: situations where courts will not enforce a k because they are bad for public policy.
i. Disclaiming Tort liability is never enforceable but disclaiming negligence can be
1. Ex. Tenant waived Neg. liability of landlord, fell down poorly lit stairs, and was injured.  Held that the disclaimer was not bargained for (not in exchange for lower rent), there was a large power imbalance, and bad for public policy to enforce.
2. Ex. Skydiver waived Neg. liability.  Was bargained for (option not to waive for higher price) and not bad for public policy to enforce (not a common carier).
c. Contracts of Adhesion and Unconscionability

i. Ks of Adhesion: are “take it or leave it” ks and are largely enforceable unless a term is not within the reasonable expectations of the weaker party or if they are unconscionable.
1. Unconscionablility:

a. Procedural: the manner in which the k was formed indicate it was not a true agreement (unequal bargaining power/sophistication)
b. Substantive: so unfair the term offends the conscious of the court.
c. Remedies: court may invalidate the entire k or just the unconscionable terms.
d. Ex. Commercial form lease had a disclaimer of liability.  Would normally be enforceable, but the disclaimer was hidden, unexplained, and the other party was not expected to know he had to provide his own insurance.
e. Ex. From k provided that union representatives would perform all arbitration.  Held it was unconscionable to agree to a biased arbitration.
f. Ex. Property bought by a welfare mother had a cross-collateralization clause.  Held procedurally unconscionable because of unequal bargaining power and substantive because the threat of repossession was too extreme.
g. Ex. Person bought an overpriced freezer.  Price does not usually amount to unconscionability but held buyer was unfairly taken advantage of.
