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 SEQ CHAPTER \h \r 1COMMON LAW
I. Conditions
A. Conditions are devices that allow parties to a contract to be bound by a valid agreement, but to have the duties under that agreement be or become uneforceable either until an event occurs or because an event has occurred

1. A Condition is NOT the same as a promise

a. A breach only happens when a promise is broken, not a condition

b. A condition can be a promise

(1) I will pay on this date, you will deliver on this date... both a condition and a promise

c. A condition can be an “if... then”

(1) Like a unilateral contract

d. Until the condition is met, a party may suspend their performance

B. Condition Precedent: an event not certain to occur which must occur before performance becomes due

1. It’s something that might not occur, and if it does the contract becomes enforceable

C. Condition Subsequent: the contract is enforecable unless something happens (which is not the result of a breach of the K), and then the contract becomes unenforceable)

D. Express Conditions
1. Spelled out in contract

a. “On the condition that”, “if... then”, “as long as”, “time is of the essence”

b. Expresses a conditional relationship between the obligations

2. Courts are supposed to honor express conditions, but occassionally they won’t if they feel it is grossly unfair

3. Express Condition are strictly construed

4. Before enforcing, court has to interpret condition

a. Haymore case
(1) money is in escrow for “satisfactorily”completed work, but the owner refused to release the money because he said he wasn’t satisfied

(a) is it subjective or objective “satisfied”

(b) court has to interpret what is satisfactory work?

(2) Language in contract could have been much better

(3) Court interpreted it to be an objective standard, otherwise it would be unconscionable 

(a) (except for things that are purely to taste- such as color or design, but good faith limits the subjective standard)

(b) or if they had specifically said it is to my satisfaction

i) limited by good faith, and objective standards are used to show good faith

a) the inquiry is honesty in fact

b. Dr. Pepper case
(1) P had a bottling contract with DP to the “good faith satisfaction of DP”

(a) court decided it was subjective, but used objective standards

i) DP didn’t have a reasonable alternative, but the bottlers were so bad they would rather have no one then them

ii) DP has a right to determine the standards of their products, so subjective was right standard

(b) As long as they were in good faith, they could terminate them

5. When courts don’t want to enforce an express condition- EXCUSE CONDITION

a. Interpretation

(1) can try to interpret a way that the condition was or was not met

b. Waiver

(1) might try to show that a party may have waived an express condition

(a) once a party has waived it and there was reliance, they can’t retract the waiver

c. Only won’t be enforced- Restatement 229

(1) when there was a waiver

(a) established by words or conduct

(b) other party can’t materially rely on the waiver

(2) or would result in extreme forfeiture

(a) AND the condition is not as to a material part of the bargained for exchange 

6. Burger King case- illustration of waiver

a. Contract for the exclusive right to franchise in 2 counties, for 90 years, “provided that” they maintain the schedule

(1) it is expressed positively: if this happens, then you get this

(2) and negatively: but if this happens, you lose this

b. He stopped complying, but at the time his friend owned BK and said don’t worry... but then ownership changed hands, and he again failed to comply and they terminate the contract

c. He is seeking for the condition to be excused

(1) this is an excuse, not a defense (yes I didn’t comply, BUT, I don’t have to anymore because...)

(2) he said the condition was waived previously and he relied on that

(a) regardless of reliance, the waiver can be retracted for the future... unless he proves that his reliance was such that it precludes future performance (ie. Another obligation, etc.)

d. Court decided that the waiver did excuse him

(1) BUT- Excuse for lack of performance: 2 conditions

(a) would cause extreme forfeiture

(b) it’s existence or occurance forms no essential part of the exchange for the promisor’s performance

i) if it does for a substantial part, then it doesn’t matter that it would cause an extreme forfeiture

ii) here, it was not a substantial part of what BK bargained for

e. a condition can’t be breached- was there a promise here that was breached?

(1) no, BK can’t get damages

(2) (they have promises in the franchise agreements, but not in the construction schedule... it was just a condition so that if they didn’t do it, they would let someone else)

f. Waiver, together with the forfeiture...

(1) get some help on this case and reread it again...

7. American Continental v. Ranier - illustration of 3rd party delegation

a. There is a construction contract and 10% is being withheld from each payment on condition of an architect certifying that it was done right.  Architect gave certificate of substantial completion and a list of things to finish.  Contractor doesn’t do list, architect won’t issue final certificate

b. Is the contractor entitled to final payment?  2 questions

(1) must that condition be met for the payment?

(a) certificate is a condition to final payment

(b) court would not excuse the condition- they contracted to avoid this issu

(2) what will satisfy that condition?

(a) if they can show the architect is acting in bad faith...

(b) implied limitation of good faith

i) requires only honesty in fact as to his subjective opinion

ii) they agreed on this architect, so this is fair

8. MacFadden case - illustration of forfeiture

a. Walker agrees to purchase from McFadden and to pay $20 a month until paid, and the contract provided “time is of the essence” (this phrase means if you don’t make timely payments we can terminate- used to be so well know it was treated as an express condition) 

b. She discovers timber had been cut from the property, and stops payments even though she had no reason to suspect MacFadden had anything to do with it, nothing happens

c. After a few years he files an action to quiet title and after she is served she agrees to pay principal plus interest, and he rejects the offer

(1) if she wasn’t allowed to do this, she would have an extreme forfeiture of all the payments she already made

(2) she can pay it all and get it, if she wasn’t willful

d. But the court found that she was willful in her breach

e. Get help with this one too.

E. Implied Conditions
1. The court interprets the condition (trying to figure out what the parties meant)

2. Material Breach is always an implied condition

a. Whether a reasonable person would believe that a condition 

b. If you are to render services, and I’m supposed to pay after, but the services were not up to par, a court might find that you have not satisfied the condition, so that I don’t have to pay

3. Romig case- finding an implied condition

a. Contract for sale of land- seller was to convey title once they received payment, but the buyer discovered a defect in that the house encroached on another person’s lot, and they wanted it taken care of ahead of time, so they suspend installment payment

b. Seller wants to terminate

(1) Did the sellers fail to perform any condition to the buyers duty to pay?

(a) looking at the contract alone, no, they did not breach

(b) but, the buyers had asked for adequate assurances so that they did not have to make full payment until they were sure they would get what they bargained for 

i) analogous to UCC which allows adequate assurances to be asked for upon reasonable uncertainty

(c) reasonable assurances would have been:

i) showing good title, waiver from neighbors, or putting the money payments in escrow

F. Implied Condition: Material Breach

1. When there is a material breach by one party, the other can terminate and sue for damages or rescind or seek specific performance

2. Factors in Determining Material Breach- Restatement 241
a. Extent to which they would be deprived of the benefit which they expected

b. Extent to which they could be adequately compensated

c. Extent to which failing party will suffer a forfeiture

d. Likelihood that the failing party will cure his failure

e. Extent to which failing party comports with good faith and fair dealing

f. (These are just restatement guidelines)

3. If a non-breaching party would suffer forfeiture if they performed despite other party’s breach, non-breaching party’s performance is dependent on breaching party’s performance and the breach is material

4. If a non-breaching party would still receive the value of his or her promise despite other party’s incomplete performance, the promise to perform is independent and the breach is not material

a. LL analyzes this as to whether one party’s performance is an implied condtion of the other party’s performance.  If in considering the factors below the court finds the breach is material, it will characterize the breaching party’s performance as an implied condition for the injured parties performance

b. Start with presumption that promises are dependent, so that each promise is a condition to each other, then if one party breaches their promise, then IF

(1) the breach is material, then it is still dependent, and you are relieved of your duty to perform because they didn’t fufill condition

(2) the breach is immaterial, then the court will determine that the promises are INDEPENDENT (finding that the implied condition is not there) and this means that both parties still have to perform, but you can still sue for damages of the breach, because it was still a breach

c. Failure to make payments is not necessarily a breach of the whole contract

5. Construction contracts - Doctrine of Substantial Performance
a. How much of the reasonably expected benefit of the contract has the innocent party received under the contract at the time of breach

b. How great a forfeiture will the breaching party suffer if the breach is deemed material

c. How completely will damages alone compensate the non-breaching party

d. The good or bad faith of the breaching party

e. How likely it is that rectifying the breach will result in “economic waste” rather than actually providing a benefit for the non-breaching party

6. Jacob & Youngs
a. promise to use redy pipes and they didn’t, there was not an express condition for it

b. not an implied condition, it was a promise

(1) it can be fixed by damages if it is not a material breach- for a minor, non-intentional breach, termination will not be granted

c. Not a material breach, because the pipes were exactly identical

(1) might be a material breach if they had a good reason for wanting the particular pipe AND the other party had reason to know of that...

d. Factors:

(1) he received all the benefits

(a) he got the house he wanted, for the price stated with an equivalent pipe

(2) would result in extreme forfeiture to contractor

(3) damages can compensate

(4) the breach was in good faith

(5) material breach would cause economic waste

e. Not a material breach- he did substantially perform

7. Walker v. Harrison
a. Contract for the lease of a sign, walker promises to maintain and service the sign as deemed necessary by the lessor... someone threw tomato at it and there was rust and cobwebs and graffiti...

b. Not a material breach

(1) at some point in time, may have become a material breach

(a) cleaners need to have a clean sign, but not sparkling...

(b) he was only a tiny bit deprived of the benefit he expected

(c) the sign they built can’t be used for anyone else, so to find a breach would cause a forfeiture, it would be a waste

(d) it is likely the party will cure

(e) no bad faith

II. Divisibility of Contracts

A. If different parts of the contract are unrelated and so can be divided, then a breach may be to one part and not necessarily to the contract as a whole

1. Most contracts are NOT divisible

2. This comes in a lot when a court wants to reach a particular result
3. Court will look for intent of parties when determining if it is divisible

a. “But for” one clause, would the party have agreed to the other?

b. Negotiated Separately?

(1) If the payments are separate, purchase is separate, etc.?

(2) Or if they are a package “deal”?

B. When ever there is a recision, need to check for divisibility

C. Interstate case
1. He left interstate, sold his stock and got paid money not to compete, and then he starts competing, and interstate wants damages

2. What damages?

a. Expectancy: too speculative (how do you determine the business they would have gotten without competition)

3. Better to Rescind... but if they rescind the whole contract then they have to give the stock back, wanted to rescind only the non-competition part
a. So then they have to be able to divide the payment to him

(1) they said 1/3 the shares was worth 10k and that the payment not to compete was worth 20k

(a) (but this would mean the whole company was only worth 30k? Shady)

(b) court said okay- this was a stretch to reach a particular outcome

D. Siemans case
1. In contract D gave P right to purchase 49% of company, agrees to pay, plus interest, and he was to work and receive 1k a month, plus discretionary bonuses, later due to financial situation D says they would only be paid bonuses and not the salary, P sues for Recision

2. Court allowed Recision, 

a. D wanted divisible contracts, court didn’t find that, could rescind the whole thing (he wouldn’t have bought the stock if he wasn’t an employee...)

b. Court was willing to say the legal remedy was inadequate even if this was a bit a of a stretch- it was certainly easier to grant recision

c. Not divisible

(1) “but for” the employment contract, wouldn’t have purchased stock

E. Rudman case
1. P had several hundred publications of test prep after 30 years experience, was advised to merge with a big publisher, they bought business and employed him

2. Employment contract

a. Promised he would be doing executive and administrative services, but he would be subject to senior board, unclear if phrase “no. 1 man” was part of this

3. He gets upset with modifications on his books, he is low in hierarchy, etc.- Was there a breach of the contract

a. Yes, there was a breach of the employment contract

(1) material change in his duties, significant reduction in rank, etc. may constitute a breach in an employment contract

4. They found it was divisible

a. Separately negotiated

b. He already got the value for his company

c. Also, restoration of the status quo would be impossible for the sale

III. Dependant and Independent Promises
A. Independant: each party has an obligation to perform even if the other doesn’t

B. Dependant: one party may have to perform first, or it could be concurrent conditions (to be performed at the same time)

1. If neither party does anything, there is no breach

2. If one performs, and the other doesn’t, there is a breach

3. For Not Concurrent Promises

a. Where one party is to perform first, courts usually find that their performance is a condition of the other performance (but not vice versa)

IV. Anticipatory Repudiation

A. Restatement § 250

1. A repudiation is

a. A statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under 243

b. A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach

B. R § 251
1. Failure to give assurance may be treated as a repudiation

a. Obligee may demand adequate assurance

C. R § 253
1. If someone expressly repudiates the entire contract you can sue for damages, 

2. If someone is acting like they aren’t going to perform, then:

a. If they can still perform, it’s not a repudiation

b. Just because you call and say you aren’t going to do everything in the contract 100%, you can’t necessarily use anticipatory repuditation as a total breach

c. It’s not necessarily a total

V. Repudiation
A. A parties performance is not yet due, but they have indicated that they will not perform- telling them you are going to breach

1. Repudiation is a form of breach (like a pre-breach)

B. What constitutes Repudiation?

1. Verbal:  Saying- “I will not perform”

2. Non Verbal: Action that precludes the possibility of performance

a. As long as someone CAN perform, it is not a non-verbal repudiation

b. If it is unsure- can ask for adequate assurances

(1) this makes the person either promise to perform or breach

C. What are the innocent party’s option

1. Accept it and sue for damages

2. Wait, ask them to change their mind

3. If you continue your performance, you cannot recover for those

4. Stonecipher case
a. What if what you repudiate would not be a material breach??

(1) Supposed to move our by July 1, but you say you will not move out until August 1

(a) doesn’t matter in this courts analysis

(b) if you make a promise and you don’t perform you are in breach

(2) If they had not repudiated and been in breach, then the court could determine if it was a material breach

5. Neves case
a. Sellers are selling house, but have credit problems.  To defraud creditors they deed their house to their parents who are going to deed it back to them, the buyers hear it’s been deeded off and presume a repudiation

(1) but the actions by seller actually made it less likely that there would be a breach, because they were securing good title

(2) under the UCC the buyer would ask for adequate assurances

b. Issue: did the act itself put it out of the powers of the party to perform

(1) court found no

6. Taylor v. Johnston
a. Breeding contract for the servicing of mares, it is a limited season, defendant ships horses to kentucky and tells plaintiff they are released from their obligations (even though it was their obligation), but plaintiffs want benefit of their bargain so they ship their mares to kentucky, the horse was committed to a lot of breeding, each time they asked for an appointment they were told they were booked that day, they couldn’t wait longer and bred with another horse

b. Did the owners of the horse breach by not servicing the plaintiffs mares?

(1) they still had more time to perform, so they didn’t breach by non-performance

(2) they repudiated when they shipped the horses off to Kentucky 

(a) they sold the horse- they had no more right to breed it, so that was a repudiation

(b) this was a Repudiation by Action - unequivical action

c. But, Plaintiffs waived the repudiation by accepting the promise of the new owners to breed

(1) Modificaiton, because they accepted the replacement promise

d. The action of not breeding was still in good faith, so that was NOT a repudiation

(1) Plaintiffs could have demanded adequate assurances, and if they didn’t give it, then it would have been a breach

VI. Remedies in Common Law

A. Termination and Recision: 

1. Material Breach is an implied condition to both of these

2. 2 Different ways for an innocent party to get out of their duty to perform a contract, with dramatically different consequences

3. Termination: the contract still exists, and you want to enforce monetarily, but I am not longer obligated to perform (get the benefit of the bargain and no further obligation to perform)

a. What the homeowner would get here: the cost to complete minus the remaining contract price  - this is the benefit of your bargain

b. Innocent parties want this when they’ve made a good deal 
c. Courts will grant termination, but are more hesistant to grant recision

d. Construction Contract: favor termination

e. Affirms existence of contract but discharges innocent party of duties to perform

VII. Equitable Remedies

A. Recision: treat contract as if it was never made

1. No one has anymore duties to each other because there was never a contract: return to status quo

2. If there has been no performance: walk away, it’s a legal recision

3. If there has been some performance:

a. We DO NOT care if anyone has been hurt or injured under the contract because there was no contract

b. We DO care if anyone has been unjustly enriched by the other

(1) ex/ in the construction of a house, the contractor has built frame and then breached in a way that allows for the homeowner to rescind...  

(a) homeowner can’t sue for damages because they rescinded (maybe they made a bad bargain)

(b) but the contractor says- you’ve been unjustly enriched- the homeowner will likely have to pay however much they’ve been unjustly enriched

4. The only way anyone gets anything is through unjust enrichment

a. Restitution Damages ONLY

5. Equitable Remedy

a. It is an equitable remedy and courts can grant or not with discretion for what is equitable

(1) the legal remedy must be inadequate 

(a) if damages are too speculative, might award recision

(b) insolvency?  Arguments both ways as to whether this should matter

i) as a practical matter legal remedy is inadequate where the party is insolvent

ii) but you did not protect yourself and other creditors should not be punished for that

b. Recision is a dramatic remedy, so a larger breach is usually the trigger

(1) Easterling v. Ferris
(a) plaintiff deeded land on a promissory note, defendant only made one payment

(b) Plaintiffs options

i) sue for the purchase price

ii) they sued for recision- want house back

a) termination would discharge him of his duties and let him sue for damages, BUT he didn’t have duties left and the defendant was probably insolvent (and there may have been other creditors with priority)

(c) Court did NOT allow recision because of the potential injustice to those other creditors who relied on this security

(d) we don’t feel bad because they should have secured the note and if there are no other creditors he will get the house back through a judgment and a lien

B. Delay and Recision
1. When does a party lose the right to rescind?

a. Snyder

(1) misrepresentation about the financial status of a business as it is sold from D to P, but P operates it for 2 years

(2) Latches: if you sit on your rights for too long you are precluded from asserting them later

(3) he should have asserted his right to rescind earlier, now it is a different business and rescision is not fair because he wouldn’t be giving back what he got

(a) need good faith from innocent party

(b) when you realize the breach, need to decide what to do- can’t just wait and see if it turns out okay

2. If a party waits too long to rescind the contract, the courts won’t allow it

a. the standard for how long is too long depends on good faith of the innocent party

(1) honest in fact

(2) reasonable commercial standards of fair dealing

C. Breaching Party’s Right to Restitution
1. BOTH parties have the right to restitution in Recision

a. When the innocent party has made a good deal they want termination, a bad deal and they want recision 

2. Termination in Construction Cases:

a. If the Breaching Party is entitled to payment is determined by material breach v. substantial performance
(1) in the case of substantial performance the breaching party gets paid, minus damages

b. If breaching party has not substantially performed, they do not get paid- this can result in a windfall to the innocent party (if 50% of work is complete, they have been unjustly enriched)

(1) The breaching party has no right to the contract since he has not met the condition, BUT does have the right to receive restitution for any unjust enrichment

c. Recision:

(1) Both parties should be given restitution for any unjust enrichment

d. Kutzin Case
(1) Purchasing home, made a 10% deposit, decide not to go through with it (they breach), did they have restitution for any or all of the deposit

(a) no liquidated damages clause

(b) Yes, they get the deposit back, minus the injury to the seller (it’s unfair for the seller to gain from buyer’s breach)

(2) Was the deposit an implied liquidated damages?

(a) they should have said so

i) it’s only liquidated damages if it is express (though courts may try to equitably find it)

(b) court treated it as simply a part-payment

(c) as a liquidated damages clause it would only be enforceable if it was a reasonable guesstimate at the time of the contracting of the actual injury

e. Note case
(1) Situation where there has NOT been substantial performance, contractor walks off job and the work is valued at 3k, and the contract price was 3k

(a) he cannot recover under the contract

i) if he had substantially performed, he would get the contract price minus the cost of finishing/fixing

a) or, the damage would be the difference between the value of the it as is verses as contracted

(b) he can get restitution

i) value of work is 3k, it costs $500 to finish

ii) the homeowner made a good bargain

iii) LIMIT of restitution is the contract price, minus the damages

iv) if the value of his work were $1500 and it cost $500 to finish, and the contract price had been $3k... then the homeowner is better off and only has to pay the $1500 to the contractor

VIII. Equitable Defenses
A. Laches

B. Unclean hands

C. Inadequate Consideration

D. Fair Exchange

1. Efficient Breach

IX. Remedies - Specific Performance 

A. Law and Equity

1. Equitable Remedies: compel someone to perform some act, or not to (specific performance or injunction- burden is on the court to enforce)

a. Specific Performance

2. Legal Remedies: an award of monetary damages (the burden is then on the successful party to collect, not on the court)

a. R §360 Factors effecting Inadequacy of legal damages

(1) reasonable certainty

(a) when it is too speculative to decide what the monetary damages would be with reasonable certainty

(2) money damages would not put the person in the place they would have been had it been performed - inadequate remedy

(3) inability of party to pay- insolvency

(a) arguments about this

(4) ADDITIONAL FACTORS NOT ON THE LIST

(a) uniqueness (real estate)

(b) hard to monitor specific performance

(c) effect of unfairness (balance of injury test)

3. In order to get equitable remedy, the legal remedy has to be inadequate

4. Efficient Breach: argues for legal remedies, because sometimes parties to a contract make the decision that they are better off breaching and paying damages... specific performance messes up this decision making process

B. Specific Performance
1. Severson v. Elberon Elevator
a. Buyer sues to specifically enforce the obligation of seller to deliver title

b. Court allows specific performance

(1) piece of land is presumed unique

(2) breaching party was having financial difficulties, probably wouldn’t have gotten $

2. Petry v. Tanglewood
a. Plaintiffs buy property and are promised that a lake will be built, they decide to build a recreation area based on an agreement they had made with another group of buyers, plaintiffs don’t want that so they sue for specific performance

(1) court treats this purely as an investment and gives a legal remedy

(a) a view is irreplaceable 

(b) they didn’t worry about how much happier they would be if there was a lake

(c) court also considers burden on court for CONSTRUCTION specific performance

i) it requires constant monitoring and is a large burden- questions of quality, size, location, exact specifications will be on the court to mediate and enforce...

b. For specific performance, court wants SPECIFIC parameters to enforce... if it is too vague, might not be able to enforce...

c. Courts tend not to award specific performance

3. Goldblatt
a. Tenants in a shopping mall were promised an additional access road with additional parking spaces

(1) is the legal remedy inadequate?

(a) impossible to measure lost future revenue

(b) not adequate

(2) orders specific performance

(a) relatively simple- blacktopping is basic, and they have an incentive to do it well because of the percentage rent situations

4. Balance of Injury Test: balance the injury to each side... in equity

a. If you specifically enforce a covenant against operating certain types of businesses, weigh the injury to the person that has to close their business, to the injury to those wanting to enforce it by keeping it there....

5. Laches doctrine: when you sit on your rights for an unreasonable length of time, you are prevented from suing on those rights

6. Equitable Remedies: can’t force someone to work for you, but you can get an injunction against them working for someone else

a. Covenants Not to compete:

(1) typically only enforced if they 3 limitations

(a) reasonable time period (3-5 years)

(b) does not prohibit employment outside a certain geographical area

(c) doesn’t prohibt the employee from taking any kind of job, not just those involving tradesecrets

b. Nassau Sports case

(1) NHL player, WHA tried to compete... his contract with NHL said that he couldn’t play for any other team during his contract, and if he breached his contract and signed with another team, they could get an injunction


(a) this happened and they sued for an injunction

i) specific performance could be awarded because legal remedy was inadequate: unique skills

a) real damages was if he played for another league, NHL would lose fans, etc.

ii) but can’t force him to play for them (too close to involuntary servitude), but can stop him from playing for someone else... a little technical

c. Rogers Case
(1) employment contract stated that if they left, they agree not to practice court reporting in franklin county for 2 years, or to take any of their clients

(a) they leave, set up their own business, same town, solicit same clients

(2) Is the legal remedy inadequate?

(a) Can’t calculate it with reasonable certainty

i) how do you know how much business they took

(b) there are intangibles that wouldn’t be fixed by legal damages- giving an injunction would do the best to restore status quo

i) court can consider fairness for equitable remedies... 

d. Brandolino v. Lindsay
(1) seller agreed to sell property for $50k... then decides not to sell... buyer sues for specific performance

(a) is legal remedy adequate?

i) seller argues that the court cannot give specific performance because it was an inadequate price

ii) but the seller made the deal, so the buyer is entitled to the benefit of his bargain

a) buyer is awarded difference between contract price and market price

e. Schwartz v. DRB&M Real Estate Partnership
(1) plaintiffs own adjacent lots and want an injunction against taco tico for violating set back covenants

(a) they did violate covenant, plaintiffs claim it blocks their view, BUT...

(b) one of the neighbors KNEW what the limit was and knew where taco tico was building and didn’t say anything

i) wanted the legal remedy- wanted to extort a settlement

ii) Taco people don’t want to tear it down

(2) Court prevents this manipulation: doctrine of LACHES

(a) can exercise your rights after an unreasonable time when it is prejudicial to the adverse party

(3) Plus: UNCLEAN HANDS

(a) one of the plaintiffs had also violated the covenant- takes a lot of nerve!

C. Election of Remedies
1. Generally, a party will not be bound by the remedy they choose, UNLESS a party relies on that choice

D. Set-off
1. Remedy that allows an innocent party to not perform to the same extent the other party didn’t

X. Damages

A. 3 kinds: Expectancy, Reliance, Restitution

1. Expectancy: attempts to monitarily put you in the place you would have been had the contract been performed- gives the benefit of the bargain

2. Reliance: looks backwards- where would the innocent party have been if there were no contract (how much has the innocent party been hurt)

a. Puts you in the place you would have been if there was no contract

3. Restitution: look at how much a party has been unjustly enriched by the other

a. It’s a recovery, not a damage

b. Innocent party can ask for restitution

(1) mutual restitution

c. Based on VALUE of what they got, not the cost to do it

d. 373: restitution to innocent party for total breach

(1) always get the value (whereas the breaching party is capped by the contract price minus damages)

(2) gets money for any benefit she has confered on the other party

(a) if innocent party has performed entirely

i) if the only thing left is for payment of the benefit you’ve conferred, then you get the contract price because that’s the value you’ve agreed it is worth to the other party

(b) If there is performance left... 373

e. 374: restitution to breaching party

4. American Norm: Expectancy Damages

a. Innocent party only wants this when they have made a good bargain- otherwise they might want reliance or restitution

b. Wants to give benefit of bargain

c. But won’t when

(1) bad bargain

(2) too speculative

5. Sullivan Case - Reliance Damages

a. Facts: woman is an entertainer and wanted a more appealing nose, but she got a worse nose in 3 operations.  She claimed doctor made a promise (otherwise this would just be a malpractice case)

b. What should the measure of damages be?

(1) Typically it is expectancy, that you are entitled to the benefit of your bargain... but here, this is speculative and intangible (how much more money would she have earned?  How much happier would she have been?)

c. Didn’t matter anyway, because she said just give me how much I was worsened, not how much better I would’ve been

(1) Reliance Damages

6. Restitution: where there is no enforceable contract, can still see how much a party has been unjustly enriched.

B. Calculation of Expectancy Damages

1. R § 347

a. Loss value + Incidental Loss + Consequential Loss - Cost Avoided - loss avoided (ie mitigation)

b. Lost value: value of full performance (if waht was promised actually happened) - value to the injured party of what was actually reveived

2. Gruber v. S-M News Co.
a. How do you determine damages

b. Evidence was not convincing enough to support expectancy damages...

c. Reliance damages:

(1) Costs they expended minus what they sold

d. The court looks at reliance damages, but basically awards expectancy damages

(1) Gives the amount plaintiffs paid, minus what they would have reasonably expected to lose (looks at how successful they would have been)

(a) reliance is cost

(b) expectancy is cost minus the loss

(c) but the court knew neither side could reasonably prove profit or loss, so it was reliance damages, even though the formula was expectancy

3. Booker v.  Midpac Lumber Co.
a. Facts: Lawyer on a contingency fee is fired, how much is he entitled to for damages?

(1) Restitution: based on unjust enrichment

(2) Reliance: put him in the position he would have been had he never been on the case

(a) this could include hours worked, what he would’ve done (ie. Other clients, etc.)

(3) Court decides: reasonable fee

(a) reasonable fee for the services- not reliance or restitution

i) standard is closer to expectancy...  They consider that he was on contingency, so would have received a percentage of the winnings

ii) expectancy damages is a stretch since the client didn’t breach anything by firing him

4. Bacheqicz v. American National Bank
a. Facts: 90 unit apartment building, contract for sale, seller backed out, a year later sold for $500k more

b. What is the measure of damages?

(1) It’s a very narrow market for large apartment buildings

(2) Trial court: awarded the difference b/n what they sold it for a year later and the contract price

(3) Appeals didn’t agree: plaintiff would have to prove that the market didn’t change very much during that time

(a) have to prove that the $500k was the benefit of your bargain at the time of the contract

(b) once you know you can’t get property, it is your responsibility to get back into the market

5. Cameron v. Bensen
a. Plaintiff is suing for specific performance for sale of a piece of property

(1) Defendant tried to say they should’ve bought something else during that time... but they needed to save the money in case they got the specific performance

b. Court did not award specific performance...

(1) Supreme court agreed and said the measure of damages is at the time of trial, not the time of breach, because they were genuinely trying to get the house and couldn’t do anything else with the same money that might not be worth as much now.

(a) they can do this as an equity action- different measure of damages

XI. Accord and Breach of Accord

A. Executory Accord

B. Liquidated Damages- R §356

1. In a contract, parties can agree in advance on how much damages will be paid for breach

a. Issue: unequal bargaining power

b. Issue: what if the estimate is grossly disproportionate to the actual damages?

c. Issue: are these provisions ever in there as a penalty to thwart breach?

2. When is a Liquidated Damages Provision Enforceable?

a. When it is a good faith reasonable estimation at the time the contract is formed

3. Topa Thrift
a. Not liquidated damages, but it was a penalty clause

(1) If they were late in payments, then the prepayment penalty (of 6 months interest) was in effect, and if they weren’t, then it wasn’t

4. Blank v. Borden
a. Real estate agent has contract to sell house, owner takes it off market, agent sells for the 6%

b. Court held it was enforceable 

(1) Reliance damages: costs

(2) Expectancy damages: 6% of the sale

(a) so 6% is not far off from the damages

(b) different from lawyer on contingency because a house can sell in one day

(c) and the agent is probably a lost volume dealer

5. Gary Outdoor Advertising
a. Contract for the lease of a sign

(1) Provision: in the event of default, the lessor could re-let signs, AND recover all payments on the sign

(2) This was unenforceable:

(a) they were not lost volume dealers

(b) they could only re-let the sign because of the breach

(3) Damages: the differences in the rental payments, and any additional costs of reworking the sign for the new tenant

b. Another problem: they wanted all the money up front

(1) But the contract was for payment over time... getting all the money at once would be a windfall

(a) unless you have an acceleration clause which makes the entire amount due upon a breach

6. Liquidated Damages when there are NO actual damages

a. Sale of a home: buyer breached, then seller sold house for $15k more

(1) Seller suffered no actual damages, can he still recover liquidated damages in the contract

(2) BUT, the point of the provisions is to AVOID litigation, so even if the liquidated damages give one party a windfall, they should be enforced if it was a good faith estimation of what damages would be at the time the contract was formed.

b. Here, the sellers were demanding liquidated damages plus more

(1) Court said no- you are being greedy so you don’t get anything

(a) by claiming more, the seller waived the finality of that agreement

7. Liquidated Damages when it is too speculative to guess

a. Problem N
(1) In employment contract there were several provisions dealing with non-competition if he leaves- for 3 years 

(2) They sue: 3x the annual billing of each client he took, plus 3x the estimated fee of prospective clients

(3) TOO SPECULATIVE

(a) it assumes the client would stay with the firm for 3 years

(b) prospective clients- way too speculative, don’t even know if you would get 1 year of billing from them

(4) Not enforceable 

b. Is it an alternative performance or a liquidated damages clause?

(1) courts decide

(2) liquidated damages are triggered by a breach

(3) alternative performance is another way to satisfy the contract

c. Is it Punitive?

d. Is it a reasonable guesstimate of what your damages are to be enforceable

e. Has to be express

C. Determining Future Damages

1. Mutual of Omaha Insurance (Part I)  

a. Facts: plaintiff was injured at work, insurance company was paying him until they decided he was no longer disabled from work and he brought this action for payments as long as he is disabled (he wants the total amount now)

(1) Too speculative? How much longer will he be disabled? Live?

(2) Does he have to bring a suit every month?

b. Court: sides with insurance company b/c too speculative


(1) Might induce them to settle...

(2) This contract is different because it is for payment overtime...

2. Mitigation: Note case, pg. 372
a. Tenant breached a 10 year lease, landlord wants to sue for unpaid rent

(1) But, if he found someone else to rent, could be doubly compensated

b. Duty to Mitigate future damages

(1) Some jurisdictions find landlord has a duty to mitigate, other jurisdictions feel a lease is an interest in property, not a contractual right... and so finds no duty

3. Restatement 243 (get some help here)

a. Basic rule: When there is a breach and there is a repudiation of future damages, a person can get damages now

(1) Exception: Section 3 of 243, then you can’t sue for future damages

(a) usual: promissory note

i) if I fail to make the first payment, you can sue me for that payment, but you can’t sue for the whole amount until it is due (unless there is an acceleration clause)

b. Hochster v. De la Tour
(1) Facts: plaintiff was employed as a servant, was supposed to travel to france with master, who then repudiated the contract before they were supposed to leave

(a) court determined

i) servant was discharged from his duties (and so could mitigate)

ii) he was allowed to bring his action immediately and seek damages

a) general rule: if there has been a repudiation and you’ve been discharged then you can bring action

i) exception: where the only duties remaining are for the payment of monies in installments, you can’t sue now (only when the injured doesn’t have duties left)

4. Reid v. Mutual of Omaha Insurance
a. Facts: Mutual was complaining other tenants were too loud, so they left... court finds they were in breach, 3.5 years remaining on contract

(1) Reids rent out place, but then those tenants leave and it remains vacant

(2) Does the landlord have a duty to mitigate?  To what extent?  What if they have to remodel for another tenant?

b. Court decides it is too speculative to guess future damages, so they retain jurisdiction

5. Lease Damages = Rent Due - Mitigation

a. The landlord’s time and effort is NOT damages, but if he PAYS broker, he can recover that as incidental damages...

6. Contract Damages- NEVER punitive 

a. Compensatory damages, but on the whole courts feel that an innocent party shouldn’t get damages they could have easily prevented (reasonable effort to mitigate)

D. Mitigation- R § 350

1. Injured party cannot recover damages they could have easily prevented, without undue burden on them

2. Avoidable consequences : stop performance rather than continue to incur costs on reliance on a contract (once there has been a breach or repudiation, cannot rely on that contract for your actions)

3. Damages are determined at the time of breach or at the time the innocent party learned of the breach (because at that time the opportunity to mitigate begins, and avoidable consequences should end)

a. For sale of property- person in breach needs to be able to cap their damages

4. Reid v. Mutual of Omaha
a. To what extent must they mitigate the damages by finding another tenant

(1) Old rule: lease is a grant of property interest, so there is no duty by landlord

(2) New rule: it’s a contractual interest, there is a duty to mitigate

(a) has to mitigate with objective commercial reasonableness 

5. George v. School District
a. George can’t sit at home all year and get the money- he has a duty to mitigate the damage done by their breach (of not paying him the extra $2k that year)

(1) But, he doesn’t have to take a job at burger king- must be reasonably comprable

(a) intagibles 

(2) If he had the opportunity to coach another team on the weekends

(a) if he would have done both, doesn’t count towards mitigation

(b) if he couldn’t have done both, mitigation

6. Bloomer Girl Problem
a. Actress: had a contract for a feminist role in a musical to be shot in CA, they decide not to produce it, they offer her a role in a western film shot in australia... does she have to take it to mitigate?

(1) No, because she has a right to decide what type of actress she is

(2) If she did take it, and it didn’t start until after the musical would have ended, then she could have done both and the western would not be considered mitigation

7. S.J. Groves Sons v. Warner
a. Groves is constructing a bridge, Warner is supplying concret.  Groves has to meet a certain schedule and there are penalties for not meeting it. Warner fails to make deliveries on time and grove incurs substantial overtime charges

b. Does groves have to mitigate by using Trap Rock when they realized that Warner would not be punctual?

(1) Court found groves could stick with Warner since Trap Rock was not certified... evil they know rather than evil they don’t know

(2) It was reasonable to stick with Warner

E. Consequential Damages
1. Damages as a direct  result of the breach (“but for” the breach, they wouldn’t have happened), must be FORESEEABLE
2. Hadley
a. Facts: mill was shut down while waiting for a crankshaft to be delivered

b. Unless the breaching party is aware of the possible damages, it would be unfair and inefficient to make them pay

(1) But what is the measure of awareness?

(a) objective or subjective?

i) often parties will assume the other party is aware of things a reasonable person would be aware of...

ii) foreseeability: parties implicitly assume, when fixing the price, that it includes foreseeable losses, but it does not include unforeseeable losses

a) doesn’t have to be probable, but foreseeable

3. Ex/ young girl goes to purchase a yo-yo string for a contest, local drug store knows why she is buying the string.  When it breaks in the contest she loses the 50k prize, which he could foresee if the string broke

a. He wasn’t thinking about selling her insurance, but just selling a string

4. Native Alaska case
a. Facts: stupidest bank lendors ever took as collateral something they couldn’t get... the planes in japan.

(1) Foreseeable: that if the bank didn’t loan them the money, they couldn’t complete their venture and no one else would have loaned them money

(a) foreseeable = expectancy damages

(b) what about consequential damages?

i) Restatement 351: a court can limit damages for foreseeable loss if justice requires it

ii) Restatment 352: have to establish with “reasonable certainty”

iii) Another factor: the willfullness of the breach

a) there was nothing stopping them from performing (it was not an efficient breach for them) 

5. Willfulness 

a. Chung Case
(1) Facts: lease to plaintiffs for a space for a chinese fast food place... breached, they leased it to another tenant for a chines place, plaintiffs are suing for lost profits over the terms of the lease

(a) expert looked at gross income of the restaurant that took its place, but then messed up by using an industry standard to determine costs... this was larger than the actual profit

i) but the court gave them because the landlord intentionally breached- it was WILLFUL 

a) it’s punitive damages hidden behind compensatory damages

b. Willfulness is a factor courts may consider when interpreting “reasonable certainty” under 352

F. Economic Waste and Legal Damages- R §347

1. If the money damages will not be used to fix the problem, then the judgment might not be the amount to put the person in the exact place (ie. Fix the problem), but might be to give the person the difference of the value...

a. If I contract to have a deck built and it is one square foot smaller than I bargained, it might cost $5k to rebuild it, but the difference in value might be negligible...  It would be economic waste to award the $5k, if I’m going to simply pocket it and enjoy the deck as is.

2. County of Maricopa
a.  Incompetent architect doesn’t know materials he uses cases leaking, builds a parking structure under a park, dripping occurred on the cars

(1) 2 alternative remedies:

(a) ripping out everything to put them in the exact position

(b) monetary equivalent

i) they pay everything parking structure paid to car owners

ii) they pay for drip pans for the leaks

iii) value is probably still the same, since people probably won’t choose not to park there because of the drip pans

(2) If court believes they really will change it, and that aesthetics are important, they will award that... otherwise they won’t because of economic waste

G. Restitution

1. Innocent Party’s Right to Restitution

2. Breaching Party’s Right to Restitution

UCC
XII. Disclaimer of Warranties and Limitations of Warranties

A. Warranty: Promise, whether implied or express, by the seller

B. Disclaimer: negation of warranty

1. Ex/ seller can disclaim the implied warranty of merchantability, and then they are only bound to the specifications in the contract

a. For implied warranty of fitness for a particular purpose, VERY important that the buyer be aware of the disclaimer, because there is usually reliance

b. Express Warranties: also reliance, since it forms the basis for the bargain- how can you disclaim it?

C. Disclaimers: when you can, when you can’t

1. UCC 2-316: 

a. a disclaimer of an express warranty has to be consistent with express warranty, otherwise can’t have a disclaimer

(1) if you can find a way to interpret them consistently, then you can have the disclaimer (“this is the most economical car, if driven with our specifications”)

(2) if not consistent, then subject to parol evidence rule, and extrinsic evidence rule and the disclaimer is inoperative

b. To disclaim implied warranty of merchantability

(1) Have to use the word “merchantability” in order to disclaim it

(2) does not have to be in writing

(3) has to be conspicuous

c. To disclaim implied warranty of fitness for a particular purpose

(1) Have to use the word “fitness” 

(2) MUST be in writing

(3) MUST be CONSPICUOUS in the writing...

2. Lumber Mutual Insurance Co v. Clarklift of Detroit
a. Work order and invoice contained language: “as is, no warranty”

(1) is that sufficient to disclaim the implied warranties?

(a) 2-316 section 2, is not met

(b) 2-316 section 3- “as is” is commonly understood

i) subsection 3 doesn’t mention conspicuousness

a) BUT, must be conspicuous... doesn’t matter how well understood the words are if they aren’t seen

b. Conspicuous

(1) A reasonable person against whom it is to operate ought to have noticed it

(a) question of law (gives consistency for sellers to follow in future contracts)

i) factors used here: it was on the front of the invoice, the buyer was a “sophisticated buyer”

3. A&M Produce
a. Facts: they need a new machine for producing tomatoes

(1) FMC says the weight sizer operates so fast don’t need a cooling system

(2) they buy it- contract has limitation of consequential damages and disclaimer of warranties 

(3) Did need a cooler, lost a lot of their crop- is the disclaimer enforceable 

(a) the disclaimer was conspicuous, BUT its unconscionable 

i) seller knew they would need the cooler, got a sale they wouldn’t have otherwise gotten, knew the buyer was relying

ii) courts don’t want people taken advantage of

D. Limitations of Remedy, based on limited warranty

1. Collins v. Uniroyal
a. Knife thrower dies in a car accident

(1) warranty of tire is guaranteed from defects, against blowouts, etc.

(2) limited recovery of a new tire (because the accident was caused by a non-defective tire)

(3) BUT, 2-719(3)

(a) shifts the burden to the seller to prove it is not unconscionable

(b) “limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable, but limitation of damages where the loss is commercial is not”

i) must be consumer, not commercial

ii) presumed unconscionable, unless proved otherwise by defendants

XIII. UCC- Acceptance of Goods
A. 2-606
1. Acceptance when:

a. Signifies that the goods are conforming or that he will take them despite their non-conformity, after a reasonable opportunity for inspection
(1) express acceptance

b. When the buyer fails to make an effective rejection of goods

(1) rejection (under UCC 2-602) has to take place a reasonable time after delivery and buyer has to seasonably notify seller

(2) the acceptance doesn’t occur until after a reasonable time for inspection has passed

c. When the buyer acts inconsitantly with the seller’s ownership of the goods

(1) exercising dominion, modifying them, etc.

(2) exception: reasonable use doctrine

(a) court made doctrine, courts allows consumers to reasonably use goods after rejection, not precluding rejection

(b) factors courts will weigh

i) did the seller give instructions to buyer considering the goods

ii) did the goods compel the use (ie had to use the car to get to work)

iii) if seller persists in assuring the buyer that all non-conformities will be cured

iv) if seller is so prejudiced by the use

d. 2-607: effects of acceptance

(1)  if accepted, buyer must pay for the goods at contract price

(2) acceptance precludes rejection

(a) for non-conformity, can’t revoke if you knew of it (unless you were assured they would be cured)

(b) for non-conformity, acceptance doesn’t bar other means of damages under the code

(3) when it has been accepted, if the buyer discovers (or should have discovered any breach), have to notify seller of that breach or be barred from any remedy
(a) sufficient notification?

(b) reasonable time is longer for consumers than merchants

(4) burden is on buyer to establish breach (whereas before acceptance the seller would have to prove that they are conforming)

2. Rejection- 2-602
a. Must be within a Reasonable time and must seasonably notify

(1) note: buyer can withhold the goods as a security interest to ensure that the seller pays you back. And if they don’t, you can sell them

b. Once buyer rejects, no further obligations under the contract

c. Standard of Rejection: Perfect Tender Rule 2-601
(1) if it fails in any respect to conform to the contract, you can reject the entire

(2) not applicable to installment contracts

d. BUT, because of the Perfect Tender Rule, the UCC also has the Seller’s Right to Cure: 2-508
(1) 2 situations where seller has right to cure

(a) when the time for non-performance has not yet expired
(b) where the buyer rejects tender which the seller had reasonable grounds to believe would be acceptable
i) usually b/c didn’t know of non-conformity

ii) or, thought the buyer would accept despite the non-conformity

a) course of dealings can indicated

(c) reasonable time: if the buyer would not be unduly inconvienenced by the delay...

(2) Shaken Faith Doctrine: some courts find that for some goods to be valuable to the buyer, they must have faith in them (ie car, etc), so the only reasonable reasonable cure would be replacement

e. If they DON’T CURE or don’t cure effectively, they are in BREACH.

f. But, if Seller reasonably and effectively cures, buyer must accept or they are in breach

B. Upon Acceptance

1. Buyer is liable for the payment 2-607... OR

2. Revoke Acceptance- UCC 2-608
a. If you revoke, it is treated as though you rejected them

b. To Revoke:

(1) threshold is higher- NOT perfect tender rule

(2) When the non-conformity substantially impairs the value of the goods to them

(a) NOT subjective... objective inquiry into the buyers needs

(3) Also, must have a valid excuse for why you didn’t reject

(a) accepted goods on reasonable assumption that its non-conformity would be cured and it hasn’t been

(b) accepted goods without discovering defect, but the failure to discover was because of the difficulties of discovering it, or because of assurances by the seller
(4) Revocation must also be within a reasonable time after discovery of non-conformity

(5) And before any substantial change in the condition of the goods not caused by the defect 

(a) if it blows up because of the defect that’s fine, but if you spill on the carpet not okay

(6) And the buyer needs to notify seller

c. Distinction: Must substantially impair the value to him
(1) if woody allen and wolfgang puck both buy an over and the temperature regulator is not precise, this might substantially impair value to wolfgang, but not woody

d. There’s a split in authority if seller has a right to cure after revocation

(1) 2-608: says that they buyer who revokes has the same rights and duties with regard to the goods involved as if they had rejected

(2) BUT, 2-508: only gives right in REJECTION, not revocation

C. Zabriskie case
1. (Now cars have limitations on remedies...)

2. Buyers purchased new car from dealership, after 3/4 mile stalls and continues to stalll

3. Was there an Acceptance of the Car?

a. 2-606(1)
(1) can’t accept without a reasonable opportunity to inspect (here, that means driving)

(a) for a business person a reasonable time is less than for a consumer

(b) probably a few days here, but then if they kept driving it, that would be acting inconsistently with seller’s ownership...

b. 2-508, seller has the right to cure

(1) they put in a different transmission “from unknown lineage”

(2) NOT an adequate cure

(a) court adopts “shaken faith” doctrine, which has no support in UCC

(b) this court would have only accepted a new one as a cure, but that is not always the case

D. Problem K- red dot TV
1. Person purchases a large TV, there were lots of problems, lots of repairs, finally it stopped working and he wants $ back

2. Buyer has the same rights under rejection and revocation, but what about seller?

a. 2-508 talks about REJECTION, not revocation... if non-conformity is enough for revocation, do they still have a right to cure?  NO

(1) if it can be cured... it probably isn’t a substantial impairment... (courts aren’t consistent on this, but it is something to consider)

E. Connecticut Investment Casting Corp.
1. This is not an installment contract (2-612 - only installment contract if the contract specifically authorizes or requires installments)

2. There was one deadline for delivery

a. Delivered in installments before the deadline... some castings were not right, buyers sent some back, tried to rework some, finally decided it didn’t want any and tried to send them all back

3. Under 2-606(1)(c) the buyers accepted by reworking them, and they failed to give proper notice of rejection, upon discovery only sent back some

a. So they did accept

4. Could the Revoke?

a. No- didn’t notify seller in a reasonable time

(1) substantial impairment 

(2) and excuse why you didn’t reject

5. Can the buyer get any damages?

a. Breach of warranty damages: difference in value as is and as contracted- probably zero

(1) consequential damages?  Not foreseeable because the didn’t tell the sellers that they needed them by a certain date

XIV. Emotional Distress

A. Normally not available for breach of contract

1. Unless it was foreseeable... 

a. In Sullivan, because her nose was at stake in the contract, it was foreseeable

b. Fogleman v. Peruvian
(1) should’ve been found foreseeable- court was very conservative

(2) fired for no reason in a foreign country after moving 4k miles

c. Coffin cables breaking and casket opens... clearly foreseeable that the breach for quality would cause emotional distress

d. Usually mishandled corps

B. Punitive damages NOT awarded in contracts cases unless also a tort...

1. Want to encourage efficient breaches

XV. Limitations of Remedies
A. UCC remedies are default positions, they are available except to the extent the parties have changed those remedies

B. Limitations

1. Limiting buyers to remedies of return of goods and repayment of price, or to repair or replacement

2. Consequential damages maybe limited or excluded, unless it is unconscionable (which is very difficult to prove)

a. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable, but limitation of damages where the loss is commercial is not

C. Johnson v. John Deere
1. Contract says the only remedy is repair or replacement, but this mower constantly needed repairs- buyer sought consequential damages and ordinary damages under 2-714 (difference between value as warranted and as is)

2. Court did award those damages: got around the limitation because the limited remedy FAILED

a. Now, under 2-714

(1) can revoke acceptance and give back the tractor for the contract price

(2) they wanted consequential damages (for all lost profit): court said no, b/c he did not bargain for them and in fact knew he was giving up that right when he entered the contract

XVI. Anticipatory Repudiation- 2-610
A. Breach before either performance is fully completed

1. Statements or Actions that are clear that you do not intend to honor the contract

a. Unequivical statement that they will not perform

B. Oloffson
1. Seller is selling corn, but before they call and say that they can’t plant corn this season...

a. This is unequivical: buyer should make other arrangements for corn

b. Buyer decides not to and didn’t tell seller about their policy of accepting the differences in contract and market price at the time of repudiation

2. 2-610: 3 options

a. May await performance for a commerically reasonable time

(1) here, a reasonable time was NO time, since it was so clear

b. Immediately resort to any remedy for breach

c. Suspend his own performance 

3. Damages: difference in contract and market price on day of repudiation, or difference in contract price and cover price as long as there was not an unreasonable delay in getting cover done

C. Rights in the face of Repudiation 2-610:  

1. Await performance

2. Resort to any remedy for breach

a. (Even if he has said he would await performance)

3. May suspend performance or proceed in accordance with the provisions of this article

D. If you don’t give adequate assurance, you have repudiated

1. Adequate Assurances: 2-609
a. You can ask for adequate assurances if you have reasonable grounds for insecurity

(1) has to be insecurity of a material part of the contract- what you are seeking assurances for, if not given, would be a material breach

(2) reasonable doubt they will perform

(a) grounds only need to reasonably appear to true

b. What constitutes adequate assurance?

(1) assurances that would indicate an ability and willingness to perform to a reasonable person in the position of the insecure party

c. party can suspend performance if it is waiting for a response to a demand for adequate assurances

d. Party must respond to a demand in a reasonable time not to exceed 30 days

e. Failure is treated as an anticipatory repudiation, and they can get damages under 2-710 (which then leads you to 2-703, 2-711)

XVII. Damages- UCC
A.  Buyer’s Remedies 2-711
1. 2-607(3): buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy
a. Reasonable time

(1) Longer for consumers than merchants

b. Notify

(1) Use word breach?  How much detail?

2. Bowen v. Young

a. P bought mobile home in TX and had it shipped to SC, it wasn’t delivered on time and there were all sorts of things wrong, he tells seller and cancels, but the seller does nothing, to cut expenses he lives in mobile home, lives there for a year and then made repairs

b. First he rejected, but then he re-accepted by moving in

c. Why wasn’t he allowed to revoke acceptance?

(1) Because of the repairs

(a) court likely would have forgiven living there for a year if he didn’t have a reasonable alternative “reasonable use” doctrine

(b) he changed thing and so acted inconsistently with the seller’s ownershp

d. Can only get breach of warranty damages, which will only be a little

3. McCullough v. Bill Swad Chrysler-Plymouth

a. Purchase of car, 32 defects, after revocation of acceptance she continued to use it

(1) Court uses reasonable use doctrine to find she didn’t re-accept car

(a) they argued it was a permissive way for her to protect her interest in it, makes sense to retain it, but using it probably did the opposite by devaluing its

4. Seller Breach’s

a. Fails to deliver

b. Repudiates

c. Delivers defective goods (perfect tender rule)

5. If buyer Rejects or Revokes

a. Cover and get damages

b. Recover damages for non-delivery (deposit back, payments made already, etc)

c. Can keep as a security interest and then sell it if they need to

6. If seller fails to deliver or repudiated

a. Recover them if they’ve been paid for

b. Specific performance

7. Fails to deliver

a. Specific Performance only available if legal damages are inadequate... 2-716 (Buyer’s right to specific performance

(1) unique

(2) in other proper circumstances

(a) output/ requirement contracts (might not be able to get the same deal)

8. Delivers non-conforming goods

9. Specific Performance 2-716
a. Goods are unique or in other proper circumstance

(1) if there is a big burden on finding replacement, like a large output or requirements contract

(2) inability to cover

(3) legal damages inadequate

(4) insolvency may be an issue (but adequate assurances can handle this) – courts are split

b. UCC is looser for specific performance than in the common law (less of a supervising issue)

c. Tower Grain
(1) Contract for a sale of wheat, seller refused to deliver, buyer sued for specific performance

(2) Legal Damages: cost of cover minus the contract price, plus all incidental damages

(a) This is adequate here

i) only reason not adequate is because of buyers personal financial problems, but the seller is not accountable for that because it was not foreseeable

d. Corvette Pace Cars
(1) Is legal remedy inadequate?

(a) there might be more incidental damages (ie. Expenses incurred looking for cover)

(b) probably not unique enough since there were 6,000 of them

e. Copylease v. Memorex
(1) Shipment of “private label” toner, long term contract, memorex repudiates, and copylease sues for specific performance

(2) 2 issues

(a) to what extent is the toner unique?

i) probably not too unique

(b) to what extent will a court order performance of a long term contract that will require supervision?

i) court does not want to monitor an ongoing relationship

a) but, unlike construction of a home, there won’t be as many issues for agreement

b) but there is still a policy against supervision

(3) Legal Damages: pretty speculative- flucuations in volume, how much loss is there?

(4) Contract deal is Unique enough: Specific Performance

f. Court has discretion to add on damages to specific performance– it is an equitable remedy

10. 2-713: Buyer’s Damages for Non-delivery or Repudiation
a. Market Price: difference between the contract price and the market price at the time of the breach (or when the buyer finds out about the breach)

b. Determining Market Price: 

(1) at time of breach, or when buyer learns of breach

11. 2-712 Cover: good faith, without unreasonable delay, reasonable purchase, goods in substitution

a. may recover damages: the difference between the cost of cover and the contract price, together with incidental or consequential damages, minus costs avoided...

(1) cover price allows for a reasonable time to procur the cover... as opposed to determining market price on day of breach

b. ALSO get: incidental and consequential damages

(1) incidental: expenses incurred trying to cover (2-715)

(2) consequential: direct results of breach (loss of business, etc.)

(a) loss of sales is foreseeable (2-715)

c. Don’t have to cover (can use market price on day of price)

12. Jon-T Farms
a. When the market price went up, seller decided not to deliver on contract, buyer sued for difference between market price and contract price (benefit of his bargain)

(1) seller is saying the buyer covered by buying more grain

(2) buyer is saying they didn’t cover: he would’ve bought that grain anyway... loss volume - he had the capacity to sell all the grain he was buying

b. Buyer has option of getting cover damages or market price damages

(1) not being able to cover is a requirement for getting consequential damages

13. Seller’s Breach: delivery of Non-Conforming Goods
a. When Buyer has accepted the goods

(1) Get: Difference between the value of the goods as warranted and the value of the goods as tendered

(a) Vita St. Clair
i) carpeting put into building and began to shade... they negotiated for years about it, so that it was too late to revoke acceptance

(2) Draft systems
(a) buyer buys nylon tubing to make beer, discovers later it is the wrong kind and the beer turns wild and is undrinkable

i) seller says they shouldn’t be liable because the goods were inspected, BUT they are the experts on tubing and it wasn’t obvious because it was labeled wrong

a) breach of fitness for a particular purpose, breach of merchantability, and a breach of express warranties

(b) the buyer is seeking consequential damages, the interest on bank loan they took to cover their losses for purchasing new material

i) must be foreseeable

a) they were dependant on this product for their money-making, so it is foreseeable that not having it would put them in financial difficulties

(3) Spring Wheat

(a) farmer has never grown spring wheat before, but is sold winter wheat so it does not grow, sues seller for damages

(b) a neighbor farmer grew spring wheat- tried to use that to show expectation damages

i) too speculative b/c neighbor was experienced

(c) Restitution damages (what he paid the seller)

(d) or Reliance damages (price of seeds and other expenditures made in reliance on seller’s assurances)

(e) It matter if seller know he sold the wrong seeds

i) bad faith: court reduces requirement for certaint

B. Seller’s Remedies
1. 2-703: Buyer does not retain the goods (wrongful rejection, revocation of acceptance, or repudiation before performance- including failing to make a payment that is due on or before delivery)

a. Options:

(1) Withhold delivery

(2) stop delivery

(3) proceed under 2-704

(4) resell and recover damages 2-706

(5) recover damages for non-acceptance 2-708

(6) or in the proper case recover the price 2-709

(7) or cancel
b. Seller’s Remedies: use Resale Price OR Market Price

(1) seller retains the goods (and their value)

(a) difference between contract price and resale price, plus incidental damages of having to resell

(b) BUT there is only motivation to sell at the best price if the buyer is insolvent

i) 2-706: Resale: imposes on seller duties they would voluntarily do if the buyer were insolvent

a) in good faith

b) commercially reasonable manner

c) specification of public and private sales for the purpose of getting as close to market price as possible

i) specialized goods, private sale is probably fine, but you have to give notice to the buyer of the sale (who may know other buyers)

ii) not specialized, public sale is fine

d) Contract price minus resale price, plus incidental damages

c. 2-708: if seller chooses not to resell

(1) damages: difference between contract and market price

(a) market price: determined at the time of tender

(b) if there is no evidence of market price or value cannot award these damages

i) seller has burden of proof with respect to market price

(2) But, if seller could have sold those goods, plus as many others as he could have, then his real damage is the profit

2. Lost Volume Dealer 2-708(2)
a. Courts recognize this is harsh for the buyer to pay in some cases, so they are careful about finding someone is a lost volume dealer, so Must Prove:

(1) you have enough goods to supply every buyer that comes in, plus one

(2) (if it’s unique you can’t possibly do this)

b. Profit from the contract that was breached, plus incidental damages, plus cost reasonably incurred in performance (like reliance), QUESTION

c. Lake Erie
(1) buyer contracts to buy a boat, but then develops heart problems and seller says tough luck

(2) seller claims to be a lost volume dealer

(a) court doesn’t accept it, probably feels bad for buyer- the expectancy was the loss of profit of that boat

(b) LL thinks he maybe is a loss volume dealer

3. Action for the Price 2-709
a. Like specific performance: either you have already given goods to buyer, or they become obliged to accept them

b. You may get the price of ACCEPTED goods

(1) (A) Acceptance deals with the buyer taking possession of the goods and not having the right to return them

(2) (B) Buyer can also be liable for the price of goods, even though they have not accepted them

(a) after breach, if seller is unable after a reasonable time to resell the goods, the damages are the price of the goods, and after payment of course the buyer then gets the goods.

i) equivalent of specific performance

(3) Seller has to hold on to the goods if he wants to sue for the price (unless he can resell them, in which case credits the buyer with the resale)

(a) when the sale is under 2-709, don’t have to fulfill the obligations in 2-706

c. Unfinished Goods- 2-704
(1) These are the rights that sellers have if the buyer repudiates in the middle of manufacture

(2) The seller may exercise judgment to either complete the manufacture and try to sell them or make buyer buy them, or cease manufacture and sell as scrap

(a) Completion of goods:

i) damages: difference between market value and contract price; OR

ii) Resale under either 2-706 or 2-709

a) contract of price minus resale/market price

(b) Sell as scrap

i) difference between contract price, minus cost to complete, minus salvage factor

(c) custom goods: a suit for shaq probably won’t sell very easily and might not be worth the time to finish or you can try to get specific performance of contract

(3) Foxco case
(a) Custom order for fabric and buyer cancelled order after seller had substantially completed

i) must decide to finish or not

a) if you complete you get contract price minus the market or resale price

b) if you don’t you get contract price minus the cost to complete, minus the salvage value

(b) Seller decided to complete (in hindsight it was risky, but reasonable at the time)

i) under 2-709 (1)(b) they were entitled to the price

ii) after a reasonable effort they were unable to resell

a) subsection 2 says if you get the price,  have to hand over the fabric

b) eventually they sold it, and this recovery was deducted from the damages under 2-709 (action for the price which was granted)

(4) Problem S

(a) manufacturer is in the middle of making goods and the buyer repudiates

(b) 2-708 (2) applies to both lost volume dealers and where the goods are not completed b/c of the buyer’s breach

i) giving the difference in contract and market or resell price does not compensate because you can’t sell the good

ii) you get the expected Profit and the cost incurred so far, minus the proceeds of any resale

(c) Total Contract Price = Cost Incurred + Profit

(d) here, the damages would be more if they don’t complete, so they should complete and try to resell

d. Buyer discovers he doesn’t need Goods

(1) F&P Builders v. Lowe’s of Texas
(a) construction project didn’t go through, so he discovers he doesn’t need lumber he purchased

(b) 2-709: obligation to pay upon Acceptance of goods

i) once accepted, buyer has to pay contract price

(c) What if he Repudiated the contract?

i) Lowe’s is likely a volume dealer, so the buyer would be liable for the lost profit

ii) But if the lumber was cut into not easily resellable sizes...

a) Seller can Sue for the Price

i) if seller gets this, the buyer is then entitled to goods

ii) this is like specific performance

b) Or, seller can try to resell and also get incidental damages, and foreseeable consequential damages (don’t need to be foreseeable when it involves injury to a person or property

4. Connecticut Investment Casting Corp
a. NOT an installment contract, b/c only one delivery deadline

(1) could interpret “by this date” to authorize installments, but the court doesn’t talk about this

b. Did the Buyer accept the castings?

(1) Yes, pursuant to 2-606(1)c : act inconsistent with seller’s ownership by reworking the castings

(2) they also failed to give proper notice of rejection (when they discovered defect, they only sent back the defective ones)

c. Can the Buyer Revoke Acceptance?

(1) did the non-conformity substantially impair the value of the goods to them?  Probably not

(2) was there a valid excuse for not rejecting?  No

(3) standard for revocation is much higher

(4) they also didn’t notify of revocation within a reasonable time

d. What Remedy does the buyer have?


(1) breach of warranty: difference between the value of the good as is and as warranted, which is probably nothing

(2) Consequential Damages?

(a) not foreseeable by the seller (if the buyer has said we need them by this date for this reason...)

(3) Notice requirement can bar any remedy: 2-607(3)

5. Bowen v. Young
a. P bought a mobile home in texas and had it shipped to south carolina– it wasn’t delivered on time and had many problems

b. He cancels purchase, substantial impairment to him, the seller makes no effort, and he has to move back into mobile home to cut expenses

(1) “reasonable use doctrine” probably allows him to still use the mobile home, HOWEVER, he also made repairs, which is unequivocally inconsistent with seller’s ownership

(2) ergo, he could not revoke

(3) he can probably get the value of switching it to a gas heater

6. McCullough v. Bill Swad Chrystler Plymouth
a. Reasonable Use doctrine

b. P purchased car, 32 defects, was her use of the car after revocation a reasonable use, or did it mean that she re-accepted the goods?


(1) after 23,000 miles, court says car is still marketable

(2) also, 2-604: court finds that her continued use was a way for her to protect her security interest (but, ironically, she was depreciating her security interest!)

c. Reasonable Use FACTORS:

(1) did the seller tender any instructions to the buyer concerning the rejected/revoked goods?

(2) did the buyer’s business needs or personal circumstances compel continued use?

(3) during the use was the seller insisting that all non-conformities would be cured?

(4) did the seller act in good faith?

(5) was the seller prejudiced by buyer’s continued use?

XVIII. Installment Contracts
A. When is something an installment contract?

1. 2-612: only if the contract requires or authorizes installment delivery

2. Perfect Tender rule NOT applied...

3. Rejection is similar standard to normal revocation

B. Hays (spend a lot of time on this)

1. P needed a lot of stuffed animals to make his toy holiday land look nice and appealing

2. He didn’t receive all the goods: 

a. Was the value of that installment substantially impaired?

b. Was the value of the entire contract substantially impaired?

c. YES, BUT, he kept the goods and just kept asking for more

3. Can he revoke his acceptance

a. 2-608 covers revocation for installment contracts as well

(1) is there substantial impairment of its value to him?

(a) court found NO, using an objective standard

(b) look objectively at buyers needs and see if those were met

i) court felt the toys were sufficient to meet buyers purpose

b. Assume court had said he could... then buyer would want to cancel entire contract: 2-612(3) deals with this

(1) substantial impairment of entire contract?  Same arguments... not enough for a toyland

C. Cure and Installment contracts?

1. Usually it is hard to say that the entire contract was substantially impaired if the goods can be cured...

D. Installment Contracts- Seller’s Remedies
1. Goldstein
a. Seller wants buyer to give a deposit, they want the check held in escrow, buyer sends check but stops payment on it, and the seller tried to cash it which he wasn’t supposed to do

b. Who was in Breach?

(1) 2-703

(a) buyer fails to make a payment due on or before delivery, the seller can cancel and withhold delivery

i) no statement about it being material

ii) failure to make the payment acts like a repudiation

(b) here, was this a failure to make a payment?

i) probably not if the check wasn’t supposed to be cashed!

2. Cherwell-Ralli
a. Buyer was supposed to make payments within 10 days after each delivery, buyer heard the truck driver say this would be his last delivery and so they stopped payment on their check for a delivery already made

b. Did the buyer’s refusal to make a payment substantially impair the value to the seller of the entire contract?

(1) 2-612: at what point in time does the buyer’s failure to make payment a substantial impairment?

(2) buyer claimed that seller had to ask for adequate assurances

(a) money is fungible, so it is harder to be a substantial impairment 

(3) BUT, b/c the court found that the buyer had no reasonable reason to stop payment, the court found this was substantial

(a) LARY thinks seller should have asked for adequate assurances... the seller will get paid eventually

XIX. Impossibility/ Impracticability

A. Mishara
1. D wants to be excused from failure to deliver because of the strike

2. Court: depends on foreseeability

a. Allocating Risk from future behavior 

(1) if strikes are foreseeable, then there is a presumption that the promisor included an extra amount in the price in case of strike... in which case the promisee is already paying for the risk

3. Impracticability

a. How much of an extreme forfeiture is it to the promisor

(1) if he is going to lose his entire workforce, that might be extreme

(2) but if he just feels morally bad about breaking the picket line, probably not enough

(3) it has to be MORE than inconveinent 

4. What if it had been his employees striking?

a. This is more foreseeable, b/c you know of the conditions, and you can do more about it

(1) it’s your problem, you caused it, you should not be allowed to impose this loss on anyone else

B. Posner’s Thoughts
1. Ability to know and prevent the loss is critical

2. Restatement Illustrations:

a. #3: in no way is it A’s fault, and you can’t shingle a roof that doesn’t exist

b. #4: if A is supposed to build house from scratch and it burns down... he was more likely to know of that risk and to be able to prevent it, A’s duty is NOT discharged... he can still build the house from scratch

(1) (insurance will probably deal with money, but he will still have to perform)

(a) if A chooses not to build, he is in breach and would have to cover the difference between contract price and price for homeowner to find someone else to do it (just like repudiation)

(2) IF, homeowner was paying in insallments, then A would not be liable for the parts completed and paid for– the risk shifts to homeowner who should have insurance

C. Sunflower Electric
1. Promised to deliver a certain amount of natural gas from a specific field, but it turns out the field did not have the required amount of gas to deliver

2. Buyer sues for breach

3. Defense? Impossibility

a. Seller did not have to guarantee a certain amount, they were in the best position to know they maybe couldn’t do it

b. Buyer picked them because of this guarantee, so they missed out on other opportunities

c. Risk rests with seller

D. Berline v. Waldschmidt
1. P had a right to drill for 5 years... P lost that right b/c war measure prohibitted drilling on smaller lots

2. Court: war was foreseeable

a. If he had wanted an extension in the case of war, should’ve bargained for it... esp if the seller gave a lower price because of this risk

b. When the risk has been implicitly bargained for, seller is not going to use doctrines of impossibility or impracticability
(1) these doctrines will only be applied when the issue is not within the contemplation of the parties
E. Problem A
1. P is a milk dealer who agreed to sell milk to D for 10 years, Then the price of milk went up dramatically because of two things

a. Agreement with russia and unanticipated crop failures

2. Should the seller be excused?

a. No- 23% is not enough to make it impractical

b. Crop failure can be anticipated, so not unforeseeable

3. Other countries have loss apportionment, we don’t

F. Problem B- Unemployed Buyer
1. Enters into contract to purchase property, makes a down payment, gets a loan, then loses his job

2. Should this be an excuse?

a. No

(1) if he wanted a condition, should’ve asked

(2) this is not seller’s problem

(3) buyer’s subjective problems is never the seller’s problem
XX. Frustration of Purpose

A. Can the buyer get out if they no longer need the good?

B. Origins of the Doctrine:

1. King’s Coronation
a. Buyer rented a room to see the king’s coronation, and then the coronation got postponed... can he get out of the contract for the room?

(1) the known purpose of renting the room was for the coronation- there was a mutual understanding of this

(2) the hotel was getting a lot of extra money for this special purpose (charged higher rates)

(3) He got out of having to pay 

(a) it might make sense to say he has to pay the regular room rate, BUT, the doctrine says you are either excused or not... 

C. UCC and these doctrines

1. UCC does NOT talk about frustration of purpose

2. 2-615 is Impracticability

a. The comment opens the door for common law frustration of purpose to supplement

D. Chase Case
1. Sub had reason to know of possibility that GC might not need more medians... so it is adequate frustration of purpose, since seller should have bargained for his protection

E. Montgomery Ward (worst opinion of all time)

1. There was a contract that tied rental price to increase in property taxes, and then there was a property tax freeze...

a. Court agreed with tenant that they choose this formula

(1) this is crazy: had they envisioned this happening they certainly would have changed it, AND the purpose of the formula is totally frustrated!

F. Problem C
1. 2734 hours of dance lessons, prepaid for... he gets in an accident and can’t dance anymore... they won’t return the money to him

2. Court found frustration of purpose, but really it was just the unconscionability of it all

G. Problem D
1. Lease for a convention center for the purpose of a fight... fighter got hurt, so they had no need for convention center, but the contract provided that no rent would be given back for any reason...

a. The clause allocates the risk... doctrines don’t apply
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