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1. Contract Formation: Which promises should be enforced?
a. Consideration
i. Any benefit conferred or agreed to be conferred upon the promisor by any person who is not legally bound to suffer other than at the moment of consent to be bound.
ii. The bargained for exchange
iii. INCLUDE inducements such as
1. Act, forbearance, promised act or forbearance, creation/ modification or destruction of a legal relationship 
iv. Hamer v. Sidway:
1. P is promised by Uncle if he does not drink/swear/gamble, upon turning 21 he gets $5k plus interest. D said the forbearance isnt consideration because it benefited P. Court ruled that consideration not based on social value, but if there's a promise that promisee restricts his lawful freedom of action within the boundaries of the promise. It is saying I wont either to do something now that you legally could, or the future lawful freedom.
2. Kirksy v. Kirksy: Holding that promise to give sister-in-law place to live did not have consideration because no forbearance or benefit, it was just a gratuitous promise.
v. Gratuitous promise v. Gift
1. The gratuitous promise is a promise to give a benefit or suffer without consideration. "something for nothing" that courts will not enforce.
vi. Cash v. Benward:
1. P is a military officer, wants to file for life insurance, asks D (military clerks) for help.D says she will help. Later P comes back, she denies help and same thing happens with another guy. P's spouse dies, and P is suing for damages for breach of contract. Court rules that D orally expressed an intention to assist, but there was no sufficient consideration to establish a binding contract.
a. P did not act in detriment as a result of D's statement.
vii. Illusory Promise:
1. Generally, not consideration because the party is not bound to do anything.
viii. Cheek v. United Healthcare:
1. P got hired to work. D said come through and work for us, you'll only be fired for just cause. But agreement said that it had to be in arbitration, but the arbitration was an illussory promise. Court held that the arbitration clause needs its own consideration, as the overall employment can't be assumed to be consideration for the arbitration clause. No consideration for it.
ix. Weiner v. McGrawhill
1. P was working at a book company and then got an offer to work at D's where he would not get terminated without just cause. P went over to D for 8 years, rejecte other offers and denied inducement to stay. P got the axe. P sues saying breach , but D alleged no mutual assent bc P could leave at anytime so theres no consideration. Court ruled that consideration need not be equivalent or proportional, so long as its acceptable to promisee. 
x. Wood v. Lady Duff Gordon case
1. D a designer entered into K with P to have exclusive rights to exclusive agency on signing shit, with D's approval. D would get a % of whatever P made.D endorsed outside K, P sued for breach. D said that bc P didn’t bind himself to do anything no consideration so no K. Court held that a reasonable effort standard is implied because of the other terms to pay her and to keep up with money income, so consideration, so binding contract. Courts are likely to fill in gaps rather than rewrite a valid contracts.
xi. EXCEPTIONS TO CONSIDERARTION
1. Promise of a Benefit previously received "Moral Obligation"
a. Restatement 86
i. Promise made in recognition of benefit already received, enforced to extent necessary to prevent injustice,
ii. Not Binding If
1. Promisee got the benefit as a gift or other way not unjustly enriched
2. To the extent that its value is disproportionate to the benefit
b. Webb v. McGowin
i. P was chucking 75lbs blocks. One almost fell on D, but P jumped on it. D promises to pay $15 every two weeks rest of P's life. P gets paid, but D dies. P sues D to get $ from estate. D said no bc no consideration bc no bargained for exchange. Court ruled that moral obligation is sufficient consideration where the promisor has received the benefit. ** Was not a ruling, simply a denial of D's demurrer bc enough evidence for consideration. 
ii. Bull vs. Son illustration
2. Promissory Estoppel
a. Restatement 90
i. Type of Equitable Estoppel
ii. Promise;
iii. Promisor should reasonably expect action
iv. On part of promisee or third party
v. Induces such action or forbearence
vi. Injustice avoided only by enforcement
1. Reasonable reliance??
2. Definite and susbstantial 
vii. Limited to extent required by justice
b. Rickets v. Scothorn:
i. P was given a promissory note by papa for $2k at 6% interest. Gpa said his daughters ought not to work. She quit her job. He paid her some interest then croaked. Court held he knew the promise induced her reliance to quit, as it was a reasonable and probable consequence, and he intentionally influenced her to her detriment. 
ii. Court looked at
1. Definite and substantial character of reliance
2. Reasonableness of reliance
3. Formality of promise to establish reliance
c. Hayes v. Plantations Steel:
i. D employs P. P retired in 72. D told P "well take care of you." Paid him $5k per year from 73-76. No Formal K, and D stopped paying. D stopped paying. Court held no consideration bc P already worked to retirement, and no promissory estoppel bc D did not expect P to be induced into action since P already decided to retire.
3. Implied In Law Contracts (Quasi Contracts):
a. Contracts implied by law for reasons of justice.
b. Ex: Doctor Example
c. Shock v. Westinghouse Electric Co.
i. D company had suggestion box. If the D adopts the idea, the suggestor would get 5-15k. P suggested to change to copper housing. D rejected, and got no $. D later adopted the idea. Court ruled P had a reasonable expectation of compensation. Court ruled that because there was no contract because D rejected the offer, D got unjustly enriched, so there is a quasi contract. **P did have a reasonable expectation, so there was no gratuitous gift. 
ii. Key Diff of gratuitous intent is that there is a reasonable expectation of comp.
1. Also that if the dude would have accepted had they had the chance to bargain, but they couldn’t.
 
2. OFFER:
a. If you make an offer, you are legally bound if accepted
b. Definition: Reasonable person would believe all they have to do is accept to create K
i. If not an offer, maybe just an invitation to bargain (Ads)
c. Offeror is the master of the Offer
d. FACTORS to determine if offer
i. Directed to general public or to specific person
ii. Are the dicker terms included?
iii. Set time for acceptance?
iv. Is offer serious or joking?
e. Leonard v. Pepsico Inc (Jet ad is not an Offer)
i. Pepsi released a commercial. Commerical jokingly said people could win a jet with 6 million points. P tried to accept jet by saying its an offer. Court held ads generally are invitations to bargain. (Ad can be if it's clear, definite, explicit, and leaves nothing open for negotiation[Coat]). Here diff bc ad not sufficiently definite, D was not serious, and made to public.
f. Allen R. Kraus Co. V. Fox:
i. P offered to buy a piece of land owned by D for 265k, and gave D $5 in earnest money. D sent a counter offer to sell it higher, and it included an offer expiraion date. D then said nah I don’t want to sell it, but P tried to accept before expiration date anyway. Court ruled that an offer that says it will remain open may be revoked prior to deadline if offeree did not give consideration to keep offer open.
ii. UCC 2-205 Firm Offer Rule
1. Offer 
2. by merchant
3. Signed writing
4. Assurance of irrevocability
a. Irrevocable for time state, or if not time stated, for a reasonable time not to exceed 3 months.
b. If form supplied by offeree, firm offer provision must be signed by offerror.
iii. R.2d 87 (1)(a):
1. Offer irrevocable UNLESS
a. Signed writing
b. Purported consideration
c. Exchange on fair terms within a reasonable time
2. Offer also irrevocable if the offer is one which the offeror reasonably expects to induce action/forbearance by offeree before acceptance, and does induce that action, then irrevocable to extent  necessary to avoid injustice.
g. Drennan v. Star Paving Co.
i. D submoitted bid to general contractor . P relied on bid and won contract. D changed mind, and said they revoked a revocable offer. Court held D's offer was promise to perform and D reasonably expected to perform at price if bid wins. D's conduct induced action of definite and substantial character, P relied, therefore P should get chance to accept. Estoppel!
h. Newburger v. Rifkind:
i. 5 P's employees worked at Comp. D was stockholder, gave stock options to them. Each year of work they got a higher % of stock. After 5 years they could get it all. P's waited 5 years working but D died 2 years in. Court ruled that D's offer was unilateral K offered, and accepted by the performance of continued employment. SO enforece option
ii. Bilateral Contract: Promise is accepted via another promise or performance. Offeree is bound to finish if they begin performance. (Offer to paint all of my fence)
iii. Unilateral Contract: One promise is exchange for only performance. Offeree not bound to finish, but cant force the offer until performance completed. (Run marathon for $).
 
3. ACCEPTANCE:
a. Offeror sets terms of acceptance
b. Ye Old Mailbox Rule:
i. Acceptance upon dispatch- K is made as soon as acceptance is put in the mail, doesn’t matter if received.
ii. Rejection/Revocation upon receipt- An offer is only revoked when the offeree has received the revocation.
iii. Henthorn v. Fraser:
1. D made an offer to sell P a house. P took written offer home and mailed his acceptance that day. Meanwhile D sent a letter to reject offer bc someone else offered to buy. Court ruled in P's favor bc acceptance is complete upon sending mail.
a. Mailbox rules applies to fax and email , 
b. unless they see it as a medium of substantially instantaneous communication 
i. here, you just ask Did I Reasonably understand acceptance has been made.
iv. Worms v. Burgess
1. P sent mail to accept an option to buy land but D did not receive it until after the expiration date. Court here held that acceptance is fully communicated upon offeree's putting acceptance to course of transmission w/postage
a. But Contra: R2d 63 says option contracts is not valid until acceptance received by offeror.
v. Curtis Co. V. Mason
1. D (farmer) had convo w/ P (buyer of wheat) on phone. D said send the forms to see them. P sent them and said failure to respond is acceptance. Court ruled that one pary cant state an agreement to purchase goods on it's own terms (unilaterally form a K). **Absence of confirmation is not acceptance unless a prior oral agreement is there.
2. Restatement Section 69
a. Silence acceptance when
i. Offeree takes benefit w/ oppurtunity to reject, and has reason to know offeror expects comp.
ii. Offeror states that silence is acceptance, and offeree does intend to accept.
iii. Previous dealings make it reasonable that offeree should inform offeror he doesn’t intend to accept.
3. UCC 2-206: Offer & Acceptance in formation of K
a. Unless unambigious
i. Offer invites acceptance in any reasonable circumstance.
ii. An order for prompt shipment invites acceptance by promise to ship promptly, or promptly shipping conforming goods. Shipment of non-conforming goods is acceptance (& breach), but isnt acceptance if seller reasonably notifies that shipment is accomedation.
b. Where beginning performance is a reasonable mode of acceptance, offeror who isnt notified of acceptance w/in reasonable time may treat offer as having lapsed before acceptance.
 
4. Discrepancy between Offer & Acceptance:
a. OG Common Law Rule
i. Minneapolis v. Columbus:
1. Initial offer by D (seller) said theyd sell 2k-5k tons of iron rails for $54. P said bet, give me 1,200 tons. D said nah, then P said alright ill accept 2k then. Initial offer had date by Dec. 20. court held that P's letter of 1200 was a rejection, and counteroffer bc it was different quantity. (Not the mirror image). So the P cant go back and make a rejected offer binding.
ii. "Last shot doctrine"
1. If parties perform after an exchange of forms that have varying terms, parties are accepting the terms in last form sent.
b. UCC Approach:
i. Has K been formed?
1. Identify offer and acceptance
2. If not, has contract been performed by acceptance.
ii. Assuming K formed, What are the terms? TO decide 2-206, 2-207.
1. Use 2-207 when there is a fundamental  agreement on dicker terms. 
a. Use when there is an informal agreement and one or both parties send a "confirmation" containing additional terms.
2. Use 2-207 if purported acceptance in fundamental agreement with offer but is "expressly conditional" on assent 
3. ACTUAL 2-207
a. If there is a definite and seasonal expression of acceptance is given within a reasonable time it works as acceptance unless the acceptance is expressly made conditional on the new terms. 
b. Additional terms are construed as proposals to the contract. 
i. BUT IF THEYRE MERCHANTS, the ADDITIONAL terms become part of K UNLESS
1. The offer expressly limits acceptance to the terms of the offer
2. They materially alter it
3. Notification of rejection to them
ii. HOWEVER, If Merchants and the acceptance has DIFFERENT TERMS. Three ways to look at it
1. Disregard them and throw them out
2. Take them through 2-207(2)
3. Or they will knock out the different terms and put in gap fillers.
c. 2-207(3)
i. Conduct by both parties that recognizes a K is sufficient to establish a contract of sale although their writings don’t establish a K. Terms of that K will be those terms on which the writings of parties agree, COMBINED with any supplementary terms under the provision (Includes additional/different terms when fundamental agreement.)
iii. 2-207 Flow Chart
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5. UCC cases
a. Brown Machine v. Hercules Inc:
i. P agreed to sell machine to D. P first included indemnity clause in price quote. D agreed to buy but had new terms w/out indemnity, and expressly limited acceptance to its terms. P sent acknowledgment that again included indemnity. Guy got hurt, was there an indemnity clause in K? Court held P's price was not an offer because acceptance still needed their permission. D's offer to buy was the offer, with a definite acceptance by P. P's additional terms in acceptance not included bc they werent conditional to assent, and D limited acceptance to its terms.
ii. Indemnity clauses could also be thrown out cause material
b. Ohio Grain
i. P talked to D on phone and offered bushels @ 5 dollars each. There was an oral agreement.Then P sent confirmation of sale which added quality provisions. Court held that the confirmation post phone call was a contract because it was between merchants and not a counter offer. Met 2-207 additional terms.
ii. Agro businessmen argument to determine if merchants, and whether the quality standard was material.
c. Problem C Hypo: Whether added projected yield language is acceptance and includes those terms
i. One way: No fundamental acceptance because quantity changed, this is a counter offer with no legally binding contract yet.
ii. Another way: Is that it is binding acceptance but subject to 2-207 as they are additional/different terms
1. Possibly thrown out because they are material, and because the seller objected to them.
d. Pro CD Case: UCC 2-204
i. D purchased software. Box indicates that software comes with enclosed license. License also appears when you use the program. D disregards commercial use restriction and uses it for commercial purpose. Court uses 2-204 to say that when D accepted terms on screen, they agreed to the terms of the contract. Seller can dictate how they want acceptance to be done. 
ii. COURT USES THE ROLLING CONTRACT THEORY
1. Offer is not fully communicated until Buyer has a reasonable opp. To read the terms in the box.
2. Acceptance occurs when buyer keeps good after having a reasonable oppurtunity to review the terms and reject the goods.
3. If Court uses 2-207 it protects non-merchants from additional terms disclosed after purchased unless they manifest assent to those terms.
6. Modifications
a. Modifications is a K to change a K .
i. Gilbert v. University Construction:
1. P was in K to sell steel to D. P said the price has to go up, and D agreed. P a second time said price going up again, and D agreed orally. Court held that oral agreement had no consideration for sayong "well give you a good price in the future." Also, the modification isnt a new K that rescinds the old contract.
ii. Austin v. Loral
1. Loral made K with Navy to make radars. Austin who was in K to supply to Loral, said theyd stop the delivery of the contracted amount unless they paid more for it, and gave them the next contracts. Loral consented because they could not get anywhere else. Court reimbursed price diff because Loral acted upon Economic Duress. Here court is saying that when there's government contracts, there is no reasonable alternative other than approved subcontractor's.
2. ECONOMIC DURESS:
a. Contract can be done when
i. Improper threat (not perform current K in bad faith)
ii. No reasonable alternative
iii. Modifications under 2-209
1. An agreement modifying a contract needs to consideration to be binding.
a. Needs to be agreement, and needs to be good faith. (Good faith means it has to be a legitimate commercial reason).
2. A signed contract that says you cant modify unless theres written consent, then it cant be modified. However, between merchant, such provision must be separately signed.
 
7. Modifications under restatement 89
a. Mods are good under a K not fully performed is binding if
i. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made
ii. Provided by statute
iii. To the extent that justice requires enforcement in view of material change of position in reliance on promise
 
 
8. Settlement is a agreement to compromise  an existing claim. (Accord and Satisfaction)
a. Accord the is the offer to settle the claim, satisfaction is the performance of what Accord asked for.
b. Jole v. Bredbenner: Traditional View ( a hawk, a horse, or a robe)
i. P is LL of house that D rented out. D was behind $4,400 in rent. They entered into settlement where D would pay off balance in $25 payments, D said they were moving, P sued for balance, D said settlement bars. Court held that promise to pay faster isnt consideration, and neither is the due date change bc due date was a suggestion. 
1. Generally a good faith settlement of debt is consideration, but here they didn’t change the amount.
c. UCC 1-306: Doesn’t require consideration, just good faith.
d. Mathis v. St. Alexis Hospital
i. P was suing D hospital for wrongful death. P and D settled claim whereby D promised now to sue for attorney fees. Court held that settlement binds bc giving up a valid claim is consideration
e. Holley v. Holley:
i. John Holley (D) and P divorced. D had to pay $1k in alimony per month but went bankrupt and settled with ex-wife to pay $10k plus interest in 5 years by a deadline. D gives "payment in full check". She crossed out the language and cashed it. She then tries to sue for the OG alimony money. Court use 3-311 to say that the payment in full check to work needs (1) good faith, (2) bona fide dispute, (3) payment in full indication, (4) claimant cashes it. 
ii. A creditor cannot accept a payment that the debtor intends to be a full payment of the debt and then sue to recover more money. 
9. Consideration requirement is lessened or eliminated.  
10. Express & Implied Promises
a. Courts have to determine what promises are enforcable
b. Can Be implied or express
c. Payne v. Sunnyside 
i. P worked at D hospital for 13 years. P got canned, but D had a policy of certain disciplinary steps. But the D included disclaimer that the policy was just a suggestion. Court held that the disclaimers were legally sufficient, but they were contradicted by D's procedures and the "norm of conduct and expectations founded upon them." So there is a question if D intended to modify employee relationship.
ii. ** How much time to establish a course of performance is up to the facts.
iii. WAIVER UNDER 2-209
1. Waiver is the relinquishment of a known right
2. Can be reinstated on a reasonable notice
d. Abrams v. Illinois College
i. P was in D school, failed psych 101 twice. D gave him chance next semester, still messed up. D had told P "not to worry, well do everything would be done to assist him." P said this made binding oral K. Court held that the statement is too vague an expression, and there's uncertainty to the terms. No K because the terms aren't definite and certain.
ii. ** Ask yourself, If im a judge, could enforce this K?
e. Carpenter: (2-313)
i. P bought car from D. D's saleman told D that a car was reliable. D didn’t tell P that they had repaired the car for a leak and subject to recall. Court held there was a breach of warranty bc a representation about the quality and value if goods may create express warranty if it is a statement of fact rather than opinion. 
ii. **Statement of fact determined under circumstances
iii. Is the statement part of the bargain?
f. Scheirman v. Coulter
i. D bought cookware from P for a certain price. P said cookware could only be bought from them. She bought them but found the same ones at the store way cheaper. Court held that express warranties relate to the conformity of goods and consider their quality, character, and condition. TO be an express warranty, there must be an absolute assertion understood by the parties.
g. Inchoate Contracts
i. Things to consider
1. Have the parties agreed on enough terms for the court to enforce an agreement?
2. Which terms are left open.
3. How easy or appropiate is it for the court to fill any gaps?
4. Are parties acting in good faith?
ii. UCC Article 2
1. Required: Intent to be bound plus reasonably certain basis for giving an appropriate remedy.
2. UCC provides "gap filler" terms to assist the court.
3. No gap filler for quantity, other than 2-306 regarding output and requirements contracts
iii. Cottonwood Mall v. Sine:
1. D bought a bowling lane bc Og P said they would be willing to renew lease on reasonable terms, but P said it wouldn’t sign till close. New P told D to kick rocks. D said that the Ct should renew lease on the reasonable terms. Provision for extension of renewal must state rate and time extended, w/ a degree of certainty. Parties havent made an agreement, so Ct wont create one.
iv. Berrey v. Jeffcoat
1. Berrey leased from Jeffcoat. Lease stated tenants can extend lease as long as they give notice 90 days before expiration. Extension shall have same terms but rent shall be negotiated . Berrey did not pay a month's rent, but tried to renew the lease. Jeffrey said no unless you increase the rent 10%.  Berrey didn’t pay rent for a few months, so Jeffcoat sued to repossess. Court ruled that Berrey had right to be there because this was an option contract and was just missing rental price. ** Agreement on the rental amount was not a condition precedent to renewal.
v. Red Owl case:
1. D told P to sell all his stuff to be owner of red owl store.  P sold bakery, then grocery store and bought other shit. Court ruled that promissory estoppel applies to an offer/promise that does not have the essential terms
2. RESTATEMENT 90 ELEMENTS USED
a. Promisor reasonably expects action
b. Did the promise induce action
c. Can injustice be avoided only by enforcement of K.
vi. Dursteler v. Dursteler:
1. Brothers entered into K to sell ranch to other for $10k + payments. Buyer moved in, seller left. K didn’t have a lot of terms, leading to issues. Court held K needs to be complete, definite, & certain. Here, too many essential terms missing, so no K.
2. Court held that they were unjustly enriched, so parties must reasonably pay back benefits gained.
 
11. Implied warranties/ Gap Fillers:
a. Implied warranty of merchantability:
i. If Seller is a merchant of that kind, it implies that the goods will be fit for the ordinary purchase or reasonable purpose
b. Implied warranty of fitness for a particular purpose
i. Where the seller has reason to know of buyers purpose, and buyer is relying on sellers skill/knowledge, there's an implied warranty that the goods are fit for those purposes.
c. Implied warranty disclaimers
i. TO exclude/modify warranty of merchantability, they must mention merchantability and in writing must be conspicuous
ii. To exclude/modify  warranty of fitness it has to be in writing and conspicuous. 
iii. CANT WAIVE COVENANT OF GOOD FAITH
 
12. Covenant of good faith & Fair dealing:
a. Sometimes K is so broad that party could do obligation while violating the spirit of it.
b. Is in All contracts, but will it override an express term in the K?
c. Good Faith: Has to be observance of reasonable commercial standard.
d. Brewster v. Dial
i. Buyer got into K w/ seller for all their requirement but didn’t say a minimum. Buyer stopped ordering all the way to zero cause closed area. Ct says Ucc 2-316 allows buyers to reduce quantity all the way down to 0, as long as in good faith. Here, legit business reason so its okay.
ii. BUT, a buyer cant increase Q "unreasonably disproportionate" for profit, so its bad faith.
e. Third Story
i. P was in K w/ D, they received a min amount of $, and royalties. P got money for years, but then D said no to a project for some dumb reason. P said this was violation of implied good faith. In K , D said they could refrain for their reasons. Court held K expressly stated obligations, so no reason to imply good faith where there was consideration and agreement to the refrain clause.
ii. ** Courts wont alter agreed upon contracts, just because theyre harsh.
 
13. DEFENSES
a. STATUTE OF FRAUDS
i. Statute of frauds applicable to , 
1. contracts that cant be performed within a year
a. Burton v. Atomic Workers:
i. P workled at D's for years, got fired. P says she only could get fired for limited reasons and it doesn’t have to be in writing. D days it had to be in writing because she says she was to be employed till she's 65. D said at will. P says no statute of frauds because it could be done in one year by dieing or getting fired. Court says statute of fraud defense should be allowed because death/fired is an excuse to fulfilling the contract. The terms of the contract (Working till 65) cant be done in one year, so it need be in writing. 
2. Land sales
3. a sale of goods for $500 or more
ii. NEEDS SUFFICIENT WRITING
1. Restatement approach
a. Elements
i. Signed by party to be charged
ii. Essential terms w/ reasonable certainty
iii. May consist of several writings, as long as one is signed, and others clearly relate to it.
b. Hoffman v. Sun Valley Co.
i. P wanted to buy D's land. P wrote down all terns and stuff on papers and sent them to D with check saying "escrow and down payment". D cashed it but sent it back. P sued to enforce the sale, D used statute of frauds. Court held that stat of frauds defense is good bc D never signed anything. Only thing signed by both parties was check, but the check did not reference to other writings, so the other writings arent considered.
 
14. UCC approach
a. Elements of writing
i. Needs some writing sufficient to indicate a contract has been made between the parties, and is signed by party against whome enforcement is sought.*** Writing is okay if terms are wrong, but won't be enforced beyond quantity in writing.
ii. MERCHANT EXCEPTION:  If within a reasonable time the writing "confirms there is a K", it is sufficient against the sender, receiving party has reason to know of its contents, then it meets writing requirement unless receiving party objects within 10 days after its received.
1. Bazak International
P and D negotiated all terms in oral agreement for textiles. P sent PO's from D's office to HQ D but they never signed them. D never shipped. D said oh well stat of frauds. Court held that UCC 201 has the merchant exception. This has merchant exception because sufficient against sender
 
15. Other exceptions
a. Specially manufactured goods
b. If party admits it in pleadings/ testimony
c. With respect to goods for which payment has been made and accepted, or received and accepted.
i. Allied Grape Growers
1. D contracted to buy grapes from P. P sent other grapes, D only took one load and said stat of frauds means they don’t have to pay for rest. Ct said usually yes, but Ca has equitable estoppel that trumps stat of fraud defense. Here estoppel proven bc P would suffer unconscionable injury of stat of frauds (Bc there is detrimental reliance found by Jury.)
 
16. .Partial performance and action in reliance
a. Jolley v. Clay
i. P entered into K with D for 20 acres orally. They paid 5.5k and tendered the balance to D estate. D tried to force them out saying stat of frauds applies because only oral. Court held that there was partial performance bc of living there, paying taxes, improving it, so the Court could just force performance even though no writing.
 
17. Modifications needing statute of Frauds
a. UCC 2-209 (3) says that mods still need stat of frauds even if modded makes it in provision.
i. Vixon Jewelers Inc:
1. P retailer in K w/ D manufacturer to be sole retailer, and order a min. of 2,500 per  month. P didn’t order and breached, so D got another retailer. P said there was a mod to pay $30k for whole year. Court said the mod needed writing, so P is screwed. 
ii. Two ways to see mods in stat of frauds for sale of goods
1. If the K was modified and its within stat of frauds, then written requirement is needed
2. Only needs stat of frauds when the quantity is increased
b. No Oral Modification CLAUSE
i. Wagner v. Graziano Construction CO:
1. P had k w/ D, that said all work to be done needs writing. D orally asked for more work, and said no worries for clause in K. Court held even ironclad K's are subject to parol mods w/ proof. Assenting parties could modify written requirements.
18. Parol Evidence Rule
a. Applies to any contract in writing
i. Elements
1. Do we have a K?
2. Is someone trying to introduce evidence of a prior agreement or contemporaneous oral agreement?  Note that the p.e.r. does not apply to modifications
3. Did the writing intend to make the terms therein final (partial integrated), or of all the terms relating to the transaction (complete integration)?
4. If partially integrated; then contradictory prior or contemporaneous agreements excluded to those terms in writing.
a. If Compeletely integrated, all prior agreements and contemporaneous agreements will be excluded unless there's an exception.
5. UCC also says course of dealings may supplement it
ii. Factors to determine degree of integration
Detail of the contract
Sophistication of the parties
Existence of a “merger clause” (i.e. all terms of the agreement are in the writing)
Industry practices (do parties leave things out of written contracts?)
Is the contract a pre-printed form? (more likely to have side agreements)
Associates Case: (Plain meaning Rule)
1.  D had K to sell land to P. K contained reciprocal cancellation and merger clause. D cancelled, and P tried to bring extrinsic evidence that the cancellation clause was only for them. Court held extrinsic evidence not allowed bc written K is complete and unambiguous. Court used plain meaning rule to say the K was the final agreement.
b. Exceptions to Parol Evidence Rule barring extrinsic evidence
i. Oral Condition (Scott v. Hall)
1. Ask Hull
ii. Consistent additional terms
1. Masterson v. Sine
a. Couple assigned land to sister and reserved right to repurchase in 10 years in contract. Brother of couple went bankrupt. Bankruptcy trustee tried to get right to purchase assigned but brother said it was orally agreed to only be in the family. Court said it doesn’t say the repurchase right is assignable, and its not complete. However, because of structered nature of deed, it is unlikely that the deed incorporated all existing collateral agreements, and it would be improper for court to assume it. So you could look at facts to determine if it was not assignable to trustee.
iii. Trade Usage:
1. Columbia Nitrogen
a. Royster contracted with Columbia to sell them a min. of 31k tons each year of phosphate for 3 years. Prices plunged, so Columbia ordered only part of minimum amount. Merger included. Royster sued. Court ruled that course of dealings is admissible to supplement K, unless its carefully negated. So allow trade usage evidence. 
b. UCC draws distinction between verbal & trade usage.
c. Example of carefully negation: The (price, quantity, etc..) set forth firm, irrespective of any trade usage etc.
 
19. Misrepresentation
a. Keller v. A.O
i. Buyer bought two silos from manufacturer counting on reperesentations in literature. K had fully integrated clause & was ironclad. Silos did not perform as represented. Ct held that parol evidence rule does not bar evidence of tort claims.
ii. *Negliglent misrepresentation based on duty and reasonable conduct, not contract.
iii. D Didn’t disclaim tort liability.
iv. K failed to disclaim reliance on all representations.
v. Split of authority: Says that tort claims shouldn’t circumvent contracts. Torts impede on freedom of contract.
20. Reformantion/ Scrivener's error
a. Thompson v. Estate of Cofield
i. Written K said all interests in "valid, recorded leases" wont vest in Buyer. Seller trying to bring in evidence that it meant the unrecorded too. Court held that a written K can only be reformed if P can show (1) an instrument representing an antecedent agreement, (2) mutual mistake  or mistake with inequitable conduct making  K wrong, (3) by clear and convincing evidence. Courts said this parole evidence admissible bs it was probate court testimony. 
21. Misunderstanding
a. When two parties disagree to what the K means.
b. Should the Court say no K, or pick an interpretation most reasonable?
c. Frigalment v. B.H.S
i. D had K with P to sell them whole chickens frozen. D thought it meant fowls, but P thought it meant young chickens. What do? Ct held that P has the burden of proof bc they want the more narrow meaning, and they didn’t meet their burden. ** P has burden to prove that D knew or had reason to know what they meant, and that P did not know, or did not have reason to know of D's intent.
ii. Bc lower price, buyer should have known seller meant the cheaper chicken to profit.
iii. ** The one who wants the narrower rather than the broader has the burden.**
d. contra proferentum: ambiguous contract is construed against the maker. (Used in
 
22. Mistake:
a. Mutual mistake based upon a basic assumption of a K.
i. Must be material (magnitude of the mistake)
1. Resulting imbalance must be so severe it is unfair to uphold K
ii. Contract is voidable by adversely affected party
1. UNLESS HE BEARS THE Risk of mistake under restatement 154
b. Example:
i. Richards (Mutual mistake)
1. Parties both assumed prop was not in flood plain when entered into K. Parties both assumed prop was not a flood plain. It was. Ct said mistake defense okay bc P not sophisticated, even if lawyer, good faith and not gambling, both had no idea.
ii. Wyoma: 
1. Teacher hurt. Think no injury. Had an injury that came up later. Before that, she and car hitter's insurance got in settlement claim because they both thought it wasn’t a bad injury, turned out it was. Ct looked at absence of negotiating ability in K, Court looks into public policy to say Mistake defense is allowed.
c. Unilateral mistake:
i. Mistake by one party regarding basic assumption
ii. Material
iii. Did not bear burden of risk under Restatement 154
iv. AND either 
1. Non mistaken party had reason to know the mistake, or his fault caused it; OR
2. Mistake of K makes its enforcement unconscionability 
v. EXAMPLES
1. Donovan case:
2. Car dealer had a mistake in the price printing of an ad. Dude wanted to enforce the price, and D trying to use mistake defense. Court said that the D didn’t bear the burden of risk, because the mistake was made in good faith, and P cant expect every ad to be right, and the enforcement would be unconscionable. A statute saying that Dealers have to advertise right does not mean the bear the burden in contracts automatically.
 
23. Impossibility/Impracticability
a.  Caused by an event the non occurance of which was a basic assumption on which the k was made, 
b. Event cannot be caused by fault of the party seeking excuse
i. Party seeking excuse did not assume the risk.
ii. No longer is the standard impossibility, but its impracticability (doing so would put you close to bankruptcy)
c. Mishera Const. Co. v. Transit - Mixed Concrete Corp:
i. P is general contractor, who contracted w/ D concrete Co. A picket line occurred @ job site & D stopped delivering. Ct said labor disputes are not extraordinary, but have to look at time of when parties agreed to see if event was assumed not to happen. So TC could allow evidence or picket line.
d. Sunflower Case:
i. Seller got into K to sell 3 mill cubic feet of natty gas a day, but turns out their field was exhausted, and it was impossible get the amount in K. Ct held that impracticability wont be a defense if promisor has superior knowledge of its impossibility. Bc D knew of risk of not having amount, he assumed the risk of not having any when he guranteed a minimum amount. Even though impracticable to find out, they cant promise a lot then claim impracticability as defense.
e. Impracticability vs Mistake
i. When performance is impossible and also was a mistake, then impracticability is a better defense to raise bc Court is less likely to think one party assumed the risk of doing something impossible. 
24. Frustration of Purpose:
a. Definition: Perfoormance is still possible, but circumstances changed so that it makes no sense to still do it.
i. Substantial frustration of principle purpose of contract caused by an event
ii. Non-occurance of event was a presumption by parties
iii. No fault of the party seeking excuse
iv. No assumption of risk by party seeking excuse
 
25. Chase Precast v. Paonessa:
a. P got in K to sell concrete medians to D, who was contracted with city. City and D contract changed to not need concrete medians for unforeseen protestors. D cancelled the orders for P, and P didn’t lose any money. Court held frustration of purpose is defense because possibility that DPW would cancel the median could not have been contemplated by Paonessa.
26. Adhesion Contracts
a. Generally enforceable, unless
i. It is unconscionable
ii. Or if K, or provision doesn’t fall in reasonable expectation of weaker party
b. Unconscionable:
i. Two things 
1. Procedural: Problem in bargaining, lack of choice, disparity in sophistication, legalese, desceptive sales practice
2. Substantive: Terms unreasonably favorable to one party. So extreme to appear unconcscionable
3. Occurs @ time K was made
ii. Graham v. Scissor Tail:
1. P is famous producer, who signed form contract by D singer/singers corps. Contracts had a arbitration clause, which was arbitrated by D corp. D corp ruled in favor of D singer despite evidence, and custom for P. Ct held that even though some things were changed, it was still adhesion, bc rich P was reduced mere adherent, and arbitration clause was illussory, so it didn’t pass "minimum levels of integrity". SO unconscionable.
iii. Walker Thomas Furniture
1. P bought a bunch of furniture from D on payment plan. Payment plan was designed so that if P defaulted on a payment D could take all the products she purchased from them (in complex language). P was unsophisticated and defaulted. D took everything, P sued. Court referenced UCC 2-302 which states courts have the power to prevent oppression or unfair surprise through unconscionability.
a. Unconscionability includes: Absence of meaningful choice by a party unreasonably in favor of one party.
b. Courts must determine reasonableness/fairness the circumstances of when the K was made in accordance w/ general business business practices in the background.
27. REMEDIES
 
a. Equitable Remedies:
i. Specific Performance
1. Requirements
a. Inadequate legal remedy
i. Damages don’t do the job (hard to measure or D can’t pay)
ii. Property - presumed unique therefore no legal remedy 
iii. Ex. Severson
1. D entered into a sales agreement with P for a grain elevator and the land it was on. D later refused to sell the land after terms were set. P sued for specific performance. Court ruled that specific performance could be granted because property is unique or possesses special value to D. Courts presume that a legal remedy is inadequate for land without a showing that the land was not unique or possessed special value. 
iv. R.2d 360 – Factors Affecting Adequacy of Legal remedies
1. difficulty of proving damages with reasonable certainty,
2. difficulty of procuring suitable substitute performance by means of monetary award, and
3. the likelihood that award of damages could not be collected
b. Administratively feasible
i. Petky v. Tanglwood:
1. P bought house relying on D's promise to build lake on it. D never built it. Other owners sued D, and eventually all settled for a rec area, except for P who wanted spec. perf. Of promise. Court held that forcing D to build a lake would be a burden on the court, terms arent certain enough to be administratively feasible. There could be damages calculated and P has to live with it, and PP factors in.
2. **Terms must be certain
ii. Goldblot v. Addison
1. P leased dept. Store from D. D had covenant to build a whole lot of parking lot and paving the road, but never did. D only expanded part of the lot, but did nothing for the road. P seeks specific performance. Court granted specific performance for paving road bc P could show a loss of business, but not an ascertainable amount. P failed to show damages for no increased parking.
2. Construction and performance K's generally not specific performance unless
a. Great need, or strong public interest in ordering it built
3. Employment Contracts
a. Nassau Sports v. Peters
i. P is NHL team, who had an "exclusive services" K with D player. D signed a k with competing team, and P is trying to enjoin him. Ct says okay to enjoin D from playing elsewhere, bc he is an athlete w/ "exceptional talent."
b. Rogers v. Runfalo & Associates
i. D was former empoyer of P employees. Employment K had covenant not to compete. Ct held covenants are reasonable if (1) restriction is no greater than required protection for employer, (2) no undue harship on employee, and (3) is not injurious to public. Here, K not to compete unreasonable b/c 2 years too long, and too big. Ct balances interest, and modifies K to best protecc empoyer without being unreasonable burdensome to employees to make 1 year, and just city. 
4. Equitable defense to specific performance
a. Balance of hardships
i. Brandolino v. Lindsey
1. D entered into land sale agreement w/ P. P was going to pay $50k and get land worth $75k, but D pulled out of the sale. P sued for spec perf. Court tuled that spec perf would place an undue hardship on D b/c it would make him sell land for much lower than it was worth. Court then said P only gets his damages in lost profit, which is $25k.
b. Unfair Price
c. Unclean Hands
i. Schurtz v. DRB 
1. D was building a taco shop. Some Ps knew taco store placement violated covenant, but didn’t say anything. And some Ps even violated it themselves. D finished building, when Ps sought to enjoin him to tear it down. Ct held that despite there being some Ps with unclean hands and laches, buyer of land still bearns responsibility, so injunction okay. **Some Ps did not have laches or unclean hands**
 
b. Parties seeking equity must be acting equitably
c. Laches
d. Unreasonable delay in asserting rights resulting in prejudice
 
e. Contract Damages
i. Expectancy:
1. Def:
a. Expectancy is the loss in value due to non-performance, any other loss incurred by breach, minus any costs they avoided for not having to perform
ii. Restitution:
1. Def:
a. Requiring unjust enrichment, returning money/ stuff that has been unjustly conferred
iii. Reliance:
1. Def:
a. Out of pocket expenditure in reliance of a promise
iv. Sullivan v. O'Connor
1. P sued D surgeon for K, that resulted in messed up nose job. Ct created a hybrid measure for samages which was value of nose before, minus value of nose after, pain and suffering 3rd operation, and doctor fees for everything.
a. Restitution= Would have just been doctor fees Dr got.
b. Reliance= Value of nose before - value of nose after, pain and suffering for all operations, & doctor fees to get her where she got before
c. Expectation: Value of nose promised - value of nose after, plus pain and suffering of 3rdf operation
i. Too hard to calculate $$ for promised nose.
v. Gruber:
1. P was to produce 90k set of christmas cards where D was to use reasonable dilignce to sell them. mD sent out samples, and determined that they wouldn’t sell. Court held that there was a breach because sending samples to 4 out of 700 sellers is not reasonable diligence, (and not expectation [losing K]), bc D hasn’t proved it would have been a losing K.
2. Ct also saying speculative to give expectancy since don’t know if goods would have sold.
vi. Time of measuring Value:
1. Anticipatory Breach:
a. Before Duty to Perform, the party says it wont perform or takes steps to not perform
b. In land Contracts:
i. Bachowits:
1. D owned apt building, and got in K to sell to P, but then D pulled out before conveyance.  D sold it to someone else a year later. P sued D for breach seeking damages. TC granted resale price minus contract price P was to pay. Court ruled that the value of damages is measured at the time of conveyance. Resale price can be used if withing reasonable time, and it’s a high proce obtainable after breach. When @ time of breach, if the value is not more than K price, its only nominal damages. 
c. Other Contracts
i. If one party repudiates, can the other sue for everything due in the future?
1. Duties remaining for both parties, or just the repudiating party
1. If for both, injured party could sue for everything now as long as foreseeable and certain.
2. If duty just on repudiating party, they just have to wait until its due.
1. Greguhn Case:
1. P was hurt at job, and insurance had to pay him. D insurance breached by not paying him his monthly fees. P tried to get $ for rest of life/future. Ct says he can only sue for what hasn’t been paid, so me must wait till its due and let it accrue.
 
f. Limitation on Damages:
i. Basics:
1. No emotional Distress
2. No punitive damages
3. Damages must be reasonably certain.
4. Dmg must be reasonably foreseeable as a probable consequence of breach at time contract is made
a. Baxendale:
i. P was a miller who had to stop working bc crank shaft broke. D said he would deliver the crank shaft by a certain time. D's fault ended up making it so they couldn’t deliver as promised. P wanted damages for lost business. Court ruled damages must be limited to what may be reasonably considered as arising naturally or course of things. D did not know shaft would cause P's business to stop, so not liable for damages.
b. Native Alaskan Case:
i. P got loan from D to get a bunch of planes from Japan. D repudiated rest of loan midway. P was unable to purchase other planes. Ct granted the following consequential damages:
1. Value of planes he was to get - conversion costs & interest on loans
2. Reasonable mitigation damages
ii. Ct said full consequences allowed bc foresseable probability to D that P would not be able to get another loan. Also, bc D wilfully breached Ct will favor P's estimate of loans. The ct still remanded it to see if disproportionally benefits P.
5. Damages may be limited to avoid disproportionate compensation
ii. Other limitations:
1. Mitigation of Damages:
a. Restatement 350: says damages are limited if inured party could have avoided it with out undue risk, burden, or humiliation. Has to be reasonable effort.
b. George v. School District:
i. P was a math teacher and football coach for D in a K. P got fired from coach position for being ass at it., and D tried to get the extra salary they had paid him for it. P refused so he got fired completely, and refused a job at another place for more $$. D tried to say P cant sue for the salary money because he failed to mitigate by taking the other job. Ct said that wa not a duty to mitigate since there was an undue risk he thought he had, which was waiving his right to reinstatement by taking the other job. (Even though this was wrong, still reasonable).
2. Economic Waste:
a. When its better to award replacement cost other than expectation bc one is way higher than the other
b. Four ways to measure "loss of value"
i. Value of promist to P-value as performed to P (This has to do with subjective)
ii. Cost of repair to make as promised
iii. Cost of repair to make as same value as promised
iv. Dimunition of market value due to breach
c. Maricopa:
i. P hired D to landscape underground parking lot. Ended up having cracks and letting in water. P sued. Cost to make it as promised would be 350-490k. Cost to make it similar to promised would only be $100k. Restatement says its imprudent and unreasonable to make party pay economic waste, so just pay the $100k.
3. Prejudgement Interest
4. Damages do not include attorney fees unless expressly stated
 
g. Liquidation of Damages
i. Ask, is it an alternative performance, or liquidated damages provision?
ii. Alternative Performance
1. Def: An alternate "realistic and rational choice" other than performance.
2. Blank v. Borden:
a. P was real estate broker in K with D to sell his house for 7 months to get 6% commission. K also said that if D pulls out without P's permission then P still gets 6% of market value of house. D pulled out, so P trying to get his bag. Ct held that keeping house and paying P the 6% was a rationale choice D made. The clause was an alternative performance, and therefore enforceable. 
iii. Liquidated damages
1. Def: A stipulated amount of damages to be payable on default.
2. Requirements:
a. Must be reasonable
3. COURTS WILL NOT ENFORCE PENALTY CLAUSES
a. Ridgley v. Topa Thrift Store:
i. P needed a loan for construction of home, and D gave it. K had been negotiated to make a prepayment fee enforceable only if P's miss a payment. P was late on a payment, but payed off entire loan off and even paid the prepayment fee. P sued to get prepayment back. Court says liquidated damages okay if there is a reaonable relationship between amount and anticipated range of damages from breach. If the amount lacks proportional relationship it is an unenforceable penalty clause. Court said it would have been okay had they left it as a regular prepayment fee (reasonable alternative performance), but bc it was triggered on a late payment/breach, it was a liquidated damage provision! 100k not reasonable like a late payment, so penalty clause that is unenforceable. 
b. Schreco Case
i. P paid $16k deposit in land k w D. K said if buyer backs out, $16k deposit is liquid damage, and P did default. D kept the $, and sold the house for even more money, making a profit. D also tried to get mitigation damages. Ct said bc theyre also seeking unliquidated mitigation damages, and trying to keep liquidated damages, that’s really a penalty clause and is unenforceable.
 
h. Right to terminate or Rescind:
i. Termination
1. Def: 
a. Affirms existence of K, 
b. Discharges performance
c. Still giving them right to expectancy damages
2. Case Illustrations!! :))
a. Woodruf v. McClellan
i. P got into K to buy house as is earnest money agreement. P refused to sign the closing agreement bc he wouldn’t do it until water is fixed, and that’s when D said you better pay this shit or were gonna rescind the K. Ct held that D didn’t rescind because he actually wanted to terminate and enforce the attorney fees provision.  Rescission occurs one of two ways:
1. Mutual assent
2. Material breach, and rescission by the other non-breacher,
1. MATERIAL Breach:
1. Look at unfairness of breach to injured party, importance of breach to partues
 
i. Rescission
i. Def:
1. Disaffirms the K
2. Tries to undue the K by putting parties back where they were
3. Note: Usually when the non breaching party made a bad deal ayyy lmao
j. Setoff
i. Def:
1. Allows non breaching party to subtract amount of damages incurred from other's failure from their performance due.
k. Demand adequate Assurance
i. Romig (analogy to UCC)
1. Seller agreed to sell house to Buyer. 9 months in B realized furniture bad and prop encroaching on other prop, so stopped payment. Seller wanted to cancel K bc B didn’t pay. But K said full payment would be delivered if house free of all encumbrances.  Court analogized to UCC to say
a. If Buyer had reasonable grounds for insecurity of seller's performance
b. The party can demand written adequate assirance and suspend performance until assurance is given.
 
l. Perform and Sue
m. WTF is Election of Remedies?
i. If P has selected a remedy, they are barred from changing it if the other party has relied on it.
 
n. Dependant v. Independent Contracts
i. Dependent: promisor doesn’t have to perform if other is in breach
1. Could lead to unduly penalties (window installer whose off by one inch, doesn’t get paid).
ii. Independent: promissor must perform even if other is in breach
 
o. Conditions vs Promises:
i. Express conditions:
1. Def:
a. Written condition in the contract
2. Limitations:
a. forfeiture
b. Waiver
3. Case Examples
a. Haymore Case:
i. P got into K w/ D w/ $3k in escrow until "satisfactory completion of the work". D said he didn’t like it and wanted more work done when P finished. Ct interpreted clause to be objective satisfactory, which means it has to have operative fairness/utility. Here, it is objectively satisfactory.
b. Dr Pepper Bottling vs. Dr. Pepper
i. P entered into exclusive bottling agreement with D. Whereby P would have exclusive bottling rights but if D deems work is not satisfactory they could cancell. P says there were sanitation issues. Ct allowed D to enforce the subjective satisfaction clause bc plain language and its not in bad faith and not against PP.
c. Burger King v. Family Dining
i. P entered into exclusive territorial agreement with Family Dining (D). P put condition in K that they must build new restaurant each year first 10 years. D didn’t build in time, but P and D were tight originally, so didn’t cancel the K. Later on, diff BK owner tried to cancel K after another missed building. Ct held P had waived the condition, so they had to have given notice with reasonable time. It also involved extreme forfeiture.
d. American v. Reiner:
i. A entered into K w/ R. R was to build a building for A. A was to pay 90% of work at the end of each month and final payment was to be paid after work had been completed signified by a final certificate. A did not pay R final payment b/c R did not comply w/ specs. R sued for remainder. R said A waived rights to other formal requirements. Court says waiver of other conditions don’t apply to other conditions. 
 
p. Promises:
i. Material breach:
1. Def:
a. If breach deprives the injured party of a benefit they intend to get
b. Extend of the injured party to be adequately compensated
c. Extent to which party failing to perform will suffer from forfeiture
d. If done in bad faith
2. Note: Not all breaches are material, bc termination would be harsh if breach is minor.
a. If not material breach, injured party cant terminate or rescind. May sue for damages, perhaps setoff or demand adequate 
ii. Case Illustrations:
1. Jacob and Youngs v. Kent: (Promise or Condition????)
a. P build a residence for D, and the K specified a specific brand. P used diff brand, and D refused to pay rest of $3k. Ct held that P get $ because it substantially performed its obligations in K may recover the money minus the offset for defects in their performance. There was substantial completion, and K did not state intent of D to make the brand of pipe a condition, so theres an assumption that a party did not intend to make a minor fault result in oppressive restitution.
2. Walker co. v. Harrison (Material breach)
a. D got into K w/ P where D would rent neon sign, and P would repair. D tried to get P to come clean, but P did not for two months. D tried to terminate K and stopped paying. P sued. Ct held that non-repair wasn’t material, so D not paying was material breach.
iii. Anticipatory Repudiation:
1. Def:
a. A definite and unequivocal manifestation of intention to repudiate/breach the contract. *has to be to material duty. Could also be done by conduct making party unable to perform material duty.
2. Exception:
a. An attempt to modify, or an indefinite statement is not a repudiation.
3. When could it be taken back/retracted?
a. Repudiation cant be retracted once injured party has told them that it is final, or injured party has relied on repudiation.!
4. Stonecipher Case:
a. P got into K to buy D's house. P paid $1k deposit. D insisted on changing move in date till later. P said man just give me my $1k back, K is repudiated. Ct held D definitely said he wanted to stay past, so they anticipatorily breached. 
iv. Availability of Rescission and restitution
1. Available upon material breach
a. Exception:
i. Legal remedy adequate
ii. Inability to restore status quo
iii. Delay
2. Ennis v. I:
a. D was former president of P, who purchased his share in order to enforce a covenant not to compete. D breached the covenant by working with other competitors. Court ruled this material breach bc goes to essence of K, but wont grant recission bc of inequity and hard to deternine so they get restitution.
 
q. Divisible Contracts:
i. What it is?
1. When each side has made more than one promise.
2. Can promises be apportioned so that pairs are regarded as agreed equivalents?
a. If not, then indivisible contracts.
b. If so, then each set of promises should be considered seperately, failure to perform one set does not excuse performance of the other.
c. Restatement: 
i. When there is a lot of promises in K, and you find a pair of agreed equivilantsm, the performance by one side of their pair promise will be enforceable on the other's pair promise as if that pair would be a contract itself.
ii. Case Illustrations:
1. Siemans v. Thompson:
a. P promised services and promised to buy stocks. D promised to pay services, and promised to sell stocks. D's business went to shit, so D stopped paying for services. Ct allowed P to rescind both contracts bc they were indivisible contracts, bc of intent. These promises are so intertwined and connected.
2. Redman v. Coules Comm Inc:
a. P promised to sell his book company, and promised to provide services. D promised to give stock, and promised to pay for services. D breached services K by giving him shit position, but Ct held that the company purchase K was divisible bc of parties intent to make them different K's. They were agreed equivilants and each had their own value, plus they were written on diff. contracts. 
b. Bonus:
i. Had they been indivisible, resicssion unlikely bc damages would suffice since hard to put them back in position before.
· Waiver of right to rescind
· Ex.Snyder v. Rhoads (delay)
· D bought P’s dry cleaning store. P said store was profitable when actually it was operating at a loss. D attempted to operate business and paid P until D went broke. P sued to get remainder of balance on contract. Court ruled that  D’s delay in bringing his claim for so long waived his right to terminate or rescind and affirmed the existence of K, despite P’s conduct. 
· Ex. Kutzin v. Pirnie (Breaching party entitled to restitution when forfeiture occurs).
· D’s gave P a $36k deposit for their home. No liquidated damages clause. D then breached K and P sold their home 6 months later. P sued D for damages resulting from  the breach and tried to keep the $36k deposit. TC awarded P, 17k in damages. Court ruled that D’s are entitled to restitution in the amount of the difference between the deposit and the damages suffered (36-17) when breaching party confers upon the other party benefits, which unless returned to the breaching party result in forfeiture.
· Ex. Mobil oil v. US
· P agreed to pay gov. $156 million to lease land conditioned on obtaining further permission from gov. To drill. Gov. repudiated K. Gov. argues P not entitled to rescission b/c P could not have gotten permits anyway. Hence no dmg done. Court ruled b/c P was not seeking dmgs but restitution of initial payment, and D’s repudiation was a material breach entitling P to restitution. 
· Breach of an Accord
· Executory accord
· An agreement to discharge an existing claim for substitute performance in another agreement. In which P is entitled to sue under both new and old agreement. 
· Ex. Bradshaw v. Burningham: (E v. S. distinction) 
· P entered into K to drill a well. K stated P would get $35 per foot and if hit hard rock making drilling slower $50 per hour. P  drilled then hit metal plate. Parties agreed to abandon the well and drill somewhere else. Then dispute for payment arose. Court held this is an executory accord ( an agreement to discharge an existing claim for substitute performance in another agreement) and thus allows P to sue under old or new agreement. Court makes this determination based on intent of the parties (circumstances), language was a modification of old agreement. 
· Substitute Contract
· An agreement to forget about the old agreement and make a whole new agreement, in which P only entitled to sue on new agreement.
· Novation
· When a third party is substituted for one of the original parties in a substitute contract. 
 
UCC REMEDIES
· Unlike common law, termination is not a breach, cancellation is a breach (wrongful cancellation is a breach and is terminology for termination)
· In UCC we don’t use rescission,
· if you’re a buyer you call it revocation of acceptance
· If you’re a seller you call it reclamation of goods
· UCC rejects the doctrine of election of remedies
· UCC institutes expectancy damages (subjective value what was expected - what you got) and follows efficient breach theory (no punitive damages).
LIMITATIONS ON UCC REMEDIES
· Liquidated damages clauses are analyzed the same as CL.
· Consequential damages may be expressly limited by K as long as they are not unconscionable
· Contracts may limit remedy of a buyer to “repair or replace” as long as the seller doesn’t fail
· A remedy might fail if there is an immediate need or if you try to get the good repaired numerous times and the seller hasn’t done a good job repairing after a reasonable number of times. 
 
· BUYER’S REMEDIES
· Nonconforming goods 
· Perfect tender rule - if the goods do not conform, the buyer may reject the good if it does so within a reasonable time. A buyer has reasonable opportunity to inspect.
· Failure to properly reject goods constitutes acceptance, and triggers an obligation of buyer to pay the price (but the buyer may still be able to recover to damages)
· Buyer is normally required to hold goods with reasonable care for the seller to pick them up, some courts will allow reasonable use after rejection or revocation if seller is not cooperative)
· Ex. Zobriske ( Perfect tender rule)
· P sold D a car. P said it ran perfect. D bought it. Cat was crap, D stopped payment, and said he wanted cancellation. P brought car in and repaired it. But D insisted cancellation. P said can’t do that b/c acceptance of goods entitles seller to cure. But D said he did not accept the goods. Court ruled D did not accept the goods b/c possession of a good is not acceptance of a good, if it is rejected within a reasonable time under the perfect tender rule. (here it was reasonable time b/c P only drove the car 6 miles). 
· Cure
· Available upon reasonable notice if time for performance has not lapsed 
· Available upon seasonable notice (spring clothing) if seller had reasonable grounds to believe goods would be acceptable with or without money allowance. Seller has further reasonable time.
· Available if contract limits remedy to “repair or replace”.
· To cure, seller must make “a conforming tender” meaning repair allowed for minor defects. Major defects may require a new product (b/c shaken faith).
· Ex. McCullough v. Chrysler (what is reasonable)
· B bought a car from seller. Car had problems S “repaired it” but it got worse. S took it again and it got worse. B called for revocation of acceptance. S said can’t do that b/c even after revocation buyer used the car, and repair is still available. Court said a buyer may use a good after revocation if it is reasonable. Reasonableness is determined by:
· Upon revocation, what instructions did S tender?
· Did B’s business needs or personal circumstances compel use?
· Did S assure B’s nonconformities would be cured during use?
· S acted in good faith?
· Was S prejudiced B’s use.
· Court says reasonable here and 2-604 says if security interest use after revocation okay.
· Non installment sale contracts
· Did seller make send conforming goods?
· If not did the buyer reject within reasonable time after reasonable opportunity to inspect?
· IF no then the buyer must pay for the goods and can sue for damages
· Unless buyer accepted and could revoke acceptance
· Acceptance can be revoked if there is an undiscovered defect which causes a substantial impairment in value to the buyer (subjective test)
· Or if seller unable to cure a defect noted at the time of acceptance that causes a substantial impairment in value to buyer.
· If buyer rejected, did seller have the right to cure?
· If no then the buyer is entitled to specific performance if the good is unique or legal remedy is inadequate.
· If good is not unique then buyer is entitled to make a reasonable substitute purchase (cover) and sue for dmgs.
· If not cover then the buyer may sue under the contract market formula
· Did seller cure?
· If no, was there a major defect to require a new product or was there repeated failure to cure?
· If yes, then did buyer use after revocation?
· Was it reasonable?
· Run through McCullough analysis.
· Ex. McCullough v. Chrysler (what is reasonable)
· B bought a car from seller. Car had problems S “repaired it” but it got worse. S took it again and it got worse. B called for revocation of acceptance. S said can’t do that b/c even after revocation buyer used the car, and repair is still available. Court said a buyer may use a good after revocation if it is reasonable. Reasonableness is determined by:
· Upon revocation, what instructions did S tender?
· Did B’s business needs or personal circumstances compel use?
· Did S assure B’s nonconformities would be cured during use?
· S acted in good faith?
· Was S prejudiced B’s use.
· Court says reasonable here and 2-604 says if security interest use after revocation okay.
· Installment K
· Perfect tender rule does not apply. Installment K analysis
· Do we have an installment K?
· Is there a breach that substantially impairs the value of installment and can it be cured?
· Does the breach breach substantially impair value of the entire K?
· Substantial impairment is an objective measurement of material breach.
· Ex. Hays v. Dewey
· B entered into installment K w/ D for bears for a Christmas display. B received way less than ordered. B kept calling S for more before Christmas, S didn’t bring more till after Christmas. B sent untouched boxes back to S after Christmas. S refused. B sued. Court said non delivery of ½ order is not substantial impairment of entire k, so not enough for B to revoke installment k. 
· Goods not accepted, not delivered, or rejected
· IF good is unique or legal remedy inadequate 
· Buyer is entitled to specific performance
· If not then buyer may make a reasonable substitute purchase (cover) and sue for dmgs. (Cover price - K price)
· If buyer does not cover buyer may sue under contract market formula
· Contract market formula/damages = Market price at time buyer learns of breach - contract price + incidental and consequential damages - expenses saved (if any)
· Consequential damages damages that are reasonable and foreseeable at the time of K, along with mitigation (baxendale)
· Ex. Jon-T farms v. Good Pasture (UCC - damages for nondelivery)
· J contracted to sell Goodp. 10 million pounds of grain. J only shipped 2 mill by time K was supposed to end but kept shipping. A month later K ended, they had shipped 4 mil. Court holds that under UCC 2-712 upon seller’s breach the buyer is not required to cover as a means of mitigating damages and failure to cover doesn’t bar other remedies therefore B could have sued under contract market formula or cover formula. Here court awarded dmgs.
· Ex. Oloffson v. Coomer
· B entered in to purchase agreement w/ S for corn at $1.12. S later said cannot provide Corn b/c too wet (FMV $1.16). B insisted S deliver. S refused. B waited till when K was to be delivered and brought cover at (FMV $1.49). Court ruled that it is only fair if buyer allowed to sue under 2-610. Which requires buyer to obtain cover no later than a commercially reasonable time and act in good faith to determine reasonable time. Here, court says B acted in bad faith for later price so give $1.16.
· UCC is unclear so there are three options available to a buyer
· Time buyer learns of repudiation
· Within a commercially reasonable time
· At time for performance under K. 
· Consequential and incidental damages
· Ex. Draft Systems
· B buys tubing from seller for beer kegs. Seller agreed to give buyer one type of tubing but gave another indistinguishable type of tubing certifying that it was the OG tubing. The new tubing was too thin and messed up all the beer. Buyer sued. Court ruled that the seller breached the express warranty and implied warranty of merchantability and fitness for a particular use. Seller tried to say they didn’t know the new tubing wouldn’t be okay. Court said consequential damages are proper when the requirement is not met and seller had reason to know that the buyer needed or required that specific good.
· Damages if buyer accepts
· Dmgs are to be calculated in any manner that is reasonable
· Consequential damages
· Cost of repair 
· Expectations damages
 
SELLER’S REMEDIES (UCC)
· When buyer repudiates, wrongfully terminates, wrongfully rejects or doesn’t pay
· If installment
· Buyer doesn’t pay S may cancel if breach substantially impair value of the entire K
· May sue for damages if any
· If non installment
· The seller may cancel the contract and sue for damages if any
· There is no right to cure for buyers.
· Ex. Goldstein (noninstallment K)
· B entered into K to buy 20k lbs. Of a specific part from seller. B under K was required to deposit a check as a good faith deposit. B put a stop payment on the check b/c it was only to be used for escrow and S tried to cash it. S told B he was going to cancel the K. Prices rose for the specific part. B sued seller to recover for dmgs from excess spent on covering. Court held that b/c buyer breached K, seller had the right to cancel the K .
· Ex. Cherwell Ralli (installment K and right of S to suspend performance)
· Oral installment K. S was to send deliveries and B was to pay 10 days later. S sent shipment , B got worried b/c of rising prices S would go under and so B didn’t pay for last shipment. S sued for money owed after goods delivered. B counterclaimed S did not continue delivering. Court ruled a S can suspend performance if B has not paid b/c substantial breach but a B cannot suspend performance once B has received goods. 
· Seller’s options if left w/ incomplete goods
· May complete or scrap good using reasonable judgment to avoid loss
· Seller’s Resale Remedy
· Seller may resell goods reasonably identified to the breached contract
· Sale must be commercially reasonable, normally reasonable notice must be given to breaching buyer of sale
· Damages calculated are (contract price - resale price) + incidental damages unless expenses saved due to breach
· Seller’s contract Market Damages
· (Contract price - market price at time and place for tender) + incidental damages less expenses saved due to breach
· Ex. B&R Textile Corp.
· B agreed to buy $70k yrds. Fabric from S. B failed to accept 36k yrds. S resold 4k yrds. To recoup cost. S sued B for remainder of amount owed on remaining fabric. B said you cannot do that w/o notice. Court ruled sellers must notify B of an intent to resale repudiated goods unless the market price is attainable then notice is not needed.
· How to recover for lost profits for sellers
· Volume Seller
· Middle person (broker) who has not procured the goods 
· Component manufacturer with incomplete good
· Calculation 
· Lost profits = how much revenue was lost - how much cost was saved because of breach
· Ex. Lake erie boat sales
· S entered into sales K w/ B to sell a Mark Twain Boat. Buyer repudiated b/c he had a heart condition. S sold to a third party. S sued B for lost profits. Court ruled that a volume seller is
· A seller w/ unlimited access to goods and easily available substitute buyers or
· A manufacturer that produces goods for a breaching buyer and substitute buyers are unlikely to be found.
· S here failed to constitute a volume seller and was therefore unable to recover
· When seller’s  goods can no longer be resold
· When goods accepted or goods damaged within commercially reasonable time after risk of loss passed to buyer. 
· Goods that cannot be resold at a reasonable price with reasonable effort will be sold to the buyer at contract price (specific performance)
· Ex. Fox Co.
· B contracted w/ S for certain fabric but the buyer repudiated K. The seller continued to make the goods under the K after the repudiation b/c goods were substantially completed and prices had dramatically dropped for the fabric. Court ruled that S only had to make reasonable efforts to resell the fabric at a reasonable price. Court granted specific performance b/c goods could not have been sold for a reasonable price w/ reasonable efforts.  
 
THIRD PARTIES
· Generally third parties cannot sue because they are in “privity of K with promisor”
· Exceptions: Third beneficiaries,  and assignees of contract rights
· Third party beneficiaries
· Intended beneficiaries can sue, incidental beneficiaries cannot
· Factors determining if a third party beneficiary is intended
· Does the K indicate purpose of giving the third party a benefit
· Does performance of the promise satisfy a monetary obligation of the promisee to beneficiary
· Is it reasonable and likely that beneficiary will rely on the promise?
· Recognition of beneficiary as intended will prevent multiple actions
· Would anyone other than the third party be interested in enforcing the promise?
· Is a governmental entity the promisor?
· Ex. Exercycle
· D contracted w/ exercycle gave D exclusive rights to selling exercycles in area. P also had K w/ exercycle for exclusive rights in an area. D sold in P’s area. P sued D claiming D violated K w/ exercycle. Court granted judgment in favor of P b/c P was an intended beneficiary
· Ex. UHL
· UHL owned a farm in area through which the city wanted to build a highway pass. The city promised to build a street so Uhls could access their property but they never put it in the K, it wasnt the purpose of the K  and they didnt build it. The uhls sued under the city K for not having the road build. Court held the uhls were not 3rd party beneficiaries b/c it was not expressly made for the benefit of the uhls and they were not even mentioned in the K and it was not their purpose to benefit the uhls as a government entity.
· UCC Third Parties
· Ex. Berry (UCC implied warranty exception for personal injury)
· P sued for injury after taking a pill. D made and D distributor made the drug. P sued for implied warranty of fitness for a particular purpose. D said cannot sue for implied warranty if not in privity. Court ruled privity requirement is not needed in cases of personal injury which is sustained from a remote manufacturer.
· Ex. Polaris v. PL
· PL leased a computer from Polaris. The computer was defective. PLP sued Polaris and then sued a 3rd party Okidat Corp (manufacturer – who they had no privity with) for loss profits. Court held that b/c P was suing for economic loss there was no public policy that dictated extending implied warranties of fitness and merchantability to parties not in privity.
DEFENSES FOR 3RD PARTY BENEFICIARIES
· Defenses under the K that can be asserted against the promisee can be asserted against the third party beneficiary, unless the contract or considerations of fairness or public policy indicate otherwise ( inadequate formation of K and independent promises)
· Ex. Mertens (formation of K)
· M - C - Ph. M entered into financing agreement w/ C for laundromat. C liked to Ph about profitability and Ph agreed to pay C under terms and conditions of OG agreement. Ph went broke and stopped paying. M sued Ph for money owed. Court ruled fraud adequate basis for rescission and 3rd party beneficiaries can raise any defense arising in connection w/ the formation of K. 
· Ex. Benedict Coal Corp. (independent promises)
· BC - U - W. BC agreed to pay money into a union fund based on coal produced. BC didn’t put all money into fund as promised b/c U’s workers striked violating the agreement. Court ruled BC’s promise to pay was independent from union’s promise that W’s would not strike. Parties in collective bargaining agreements must unequivocally express breach is a defense against duty to pay.
 
· Assignment of Rights and Delegation of duties:
· Ex: Macke Co. v. Pizza:
· D had an installment K with og party. OG party got bought out and assigned K to P. Court held that without an expressed condition otherwise, rights and duties may be assigned and delegated unless it is personal. So long as obligee doesn’t have a special interest with party doing it, then they have to deal with delegatee.
· Evening News:
· P bought out station which had employment K of D anchorman. D tried to leave, but Ct said employment K was w/ company. The K was not based on (1) personal relationship, or (2) was not changed in material way.
· Finance America:(Special Guarantee)
· Def bought appliances for his store from Sylvania. Sylvania and Maguine financed D's appliance purchases. They required D and his wife to sign a personal guaranty for the stores dept. S and M assigned the guarantee to FA. When D closed store they still owned money, and hubby died. Court held that right to receive benefit could not be assigned so FA cannot claim money on guaranty. 
· Rule: Absent enforceable contractual provision to the contrary, all rights can be assigned except where the assignment would materially change the duty of the other party, increase the burden or risk imposed by the contract or impair materially the other party's chance of obtaining return performance. UCC 2-210(2) (rule can be applied in non-UCC cases as well)
· Anti-Assignment Clause:
· Generally enforceable, with the exception of some real estate cases and rights to the payment of money (see UCC 2-210(2)(last sentence) & 9-406(d), Article 9 deals with assignments of rights to payment such as accounts receivable)
· Interpretation:
· Cheney v. Jemet:
· P entered into K with D to sell the prop. K stipulated D could not assign prop, unless P consented to it. D wanted to assign but P said no. Court interpreted the K to mean that non assignability clauses with consent must be exercised in good faith. Complete non-assignability is okay, and so would language that they could deny for any reason.
· Defenses Assertable Against Assignee of Contract Right:
· General rule:  Assignee stands in the shoes of the assignor.  If obligor could raise defense against assignor, can raise the defense against the assignee.
· Cases:
· Seattle First Bank:
· Centralia entered into K with D. C assigned the right to P. P notified D. C breached the K with D after D had notice that that the assignment occurred. Court held that only if the cause of action arose before the debtor is given notice, could they assert rights against assignee of creditor.
· Holders in Due Course:
· Basically, bona fide purchasers of negotiable instrument (assignees of a right to the payment of money)
· Negotiable instruments are covered by UCC Articles 3 & 4
· Negotiable instruments are unconditional promises or orders to pay money
· The check is the most common negotiable instrument
· Promissory Notes can be negotiable instruments if they have language of negotiability, i.e. “I promise to pay to the order of” or “I promise to pay to X, or order”.  
· Case Example:
· First Investment Co.:
· D entered into k w nursery. Nursery assigned the rights to payment to P (promissory notes). Nursery breached franchise K with D. Court held that D could set off against P because the promissory notes were not negotiable instruments. Didn’t have magic language "pay to the bearer of" or "bearer".
· Waiver of Defense:
· Stanger:
· D entered in lease agreement w/ Obden, who assigned rights to P. D stopped payments bc of model type and unsatisfaction. Ct held Cant assert defenses against assignee bc they signed a waiver of defense. *The Hell or High water clause. Assignee payed more money for it, & didn’t know of any breach. Lease + waiver of defense makes it like a holder in due course.
· Consumer Obligor Exception:
· Fairfield Credit Corp:
· D entered into an installment K to buy TV and a service K to guarantee the TV was maintained. The TV company assigned the right to payment where there was a waiver of defense against assignees. Court held that the TV K and maintenance K were together, and that the Court wont enforce such waiver clauses against consumers because they violate public policy. *OTHER THAN REAL ESTATE TRANSACTIONS: CONSUMERS generally immune from holders in due course & waiver of defense*
· Liability of Assignor to Assignee
· Chesterfield:
· P was assigned vendors interest by D to Real Estate. D didn’t install water system for the homes, so some buyers stopped paying and some moved out. P sued D, and Ct allowed suit bc assignor (D) gives warranties regariding (1) validity of the assignement, (2) and not to impair the right. Here, D violated both. 
· ** Warranties could be waived, but "without recourse" does not necessarily disclaim warranties.
· Delegation of Duties:
· In General: Delegation of a duty does not discharge the duty of the delegator, unless the obligee (the party to whom performance is due) agrees to discharge the delegator (affects a novation).
· Case:
· Downing v. Dial:
· D bought a restaurant from P (Downing) under a K of conditional sale.  Then Dial assigned rights down to W, who assigned to H. Downing consented to assignement of D to W. H stopped paying so Downing sued. Court held Downing could still sue Dial bc a novation only occurs if both OG K parties specifically agree that a new party is taking over the obligations of one of the OG parties. Here no express language and no circumstances to suggest novation. **They had lawyers- they could have included it if that’s what they wanted.**
· Obligor getting liability from Assignee
· General Rule: Assignee not liable to obligor unless assignee has agreed to perform assignor's duties (i.e. they were delegated to the assignee along with the assignment of rights and assignee
agreed to perform them). 
at. Cuchine v. Bell:
i. C bought a truck from B, under installment K. B assigned rights to Ford. C sued both for bad truck bc it broke implied warranties of merchantability and fitness. Court held assignee is in no way a guaranteer of a product, so cant sue for rescission, but UCC 9-318 gives right to set off.
au. Obligee getting liability from Assignee
i. Rose v. Volban Materials
1. P leased to competitor a Quarry, and also included K to sell rocks to them @ set price. Competitor assigned rights to D. D promised P that they would assume the duties. D eventually stopped selling ricks @ the set price in K. P sued for setoff. Ct allowed suit bc clearly assignement intended for assignor not to care anymore. P could also sue because he is a 3rd beneficiary bc D promised P that they would perform the duties.
2. Assignees are generally not liable for assignor's duties unless they expressly promise to a party, or assumes the duties
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
