Contracts Outline
Consideration
I. California Civil Code § 1605.
A. Any benefit conferred, or agreed to be conferred, upon the promisor, by any other person, to which the promisor is not lawfully entitled, or any prejudice suffered, or agreed to be suffered, by such person, other than such as he is at the time of consent lawfully bound to suffer, as an inducement to the promisor, is a good consideration for promise.
II. Restatement (Second) of Contracts § 71.
	A. Requirement of Exchange, Types of Exchange
i. To constitute consideration, a performance or a return promise must be bargained for.
[bookmark: _GoBack]ii. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
iii. The performance may consist of
	a. an act other than a promise, or
	b. a forbearance, or
	c. the creation, modification or destruction of a legal relation.
iv. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.
III. Elements of Consideration
	A. Promise, or
	B. Forbearance, or
	C. Act, and
D. Bargained for by promisor in exchange for the promise and given by the promisee in exchange for the promise.
Note: Past consideration is not consideration—must be a bargain for exchange with the same promise
IV. Contracts are created through consensual duties.
A. You are consensually agreeing to a promise; not under any obligation to do such before the made agreement
i. Kirksey v Kirksey: there was no sort of exchange or bargain sought by the promisor in exchange for the promise – asking his sister-in-law to move was not considered any type of exchange, and in her moving, she didn’t give him anything, so no bargain.
B. A contract binds us to duties we agreed to undertake.
	C. The promise must be supported by consideration to be enforceable.
	D. Gratuitous gifts are generally not enforceable
i. However, a completed gift is enforceable; you can’t legally take back what you’ve given away.
--completed gift must have the “wrench of delivery”: can’t just say you’re doing it, have to have situation where person who’s making the gift really does hand it over
ii. Cash v Benward: the promises made by Sisk and Benward were casual, gratuitous promises and the court found no consideration; they were not looking for anything in exchange for their promises
V. A promise for a promise
	A.  The promise must be an inducement for the consideration (the action of the promisee)
	B. The consideration must be an inducement for the promise of the first
i. Hamer v Sidway: the promise made by the uncle induced the limiting of the nephew’s rights; limiting the nephew’s actions was the inducement for the promise by the uncle. Refraining from activity constituted sufficient detriment (abstaining from something that’s within your lawful right)
VI. Bargaining
A. Something is sought by promisor in exchange for promise and given by promisee in exchange for promise
B. Must be an objective reason why the promisor would seek act or forbearance in exchange
C. Family promises are less likely to be bargained for and more likely to be gratuitous
	i. Hamer v Sidway: court found an act was bargained for even though familial 	parties
	ii. Kirksey v Kirksey: court found no bargaining between the familial parties
D. Promises made in connection with a business transaction tend to be more likely consideration.
VII. Exceptions
	A. Moral Obligation
i. Promises that are based on benefits previously received may induce a moral obligation by the promisor.
ii. Due to an unjust enrichment the promise may be enforceable by law.
iii. Restatement § 86
	a. Promise.
	b. Recognition of benefit previously received by promisor from promisee.
	c. Enforced to extent necessary to prevent injustice.
	d. Not gift (promisor has been unjustly enriched).
	e. Enforced only to extent proportionate to benefit.
iv. Ex. Webb v McGowin: A moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit.  He saved D from death, high material benefit.  Receiving this benefit, McGowin became morally bound to compensate him for services rendered.  Example of past consideration.
v. Justice requires enforcement of the promise (Restatement 2nd § 86 comment b).
	a. Did the promisor receive a definite and substantial benefit?
	b. Was the promise formal?
	c. Was the promise partly performed?
	d. Did the promisee rely on the promise, or is he likely to?
	B. Promissory Estoppel
i. From equitable estoppel which is based on conduct; this is narrower as it focuses on a promise.
ii. A promise may be enforceable based on reliance rather than consideration (R.2d 90).
			a. Promise
			b. Promisor should reasonably expect action or forbearance
			c. On part of promisee or third party
			d. Includes such action or forbearance
			e. Injustice only avoided by enforcement
			f. Limited as justice requires.
		iii. It would be unjust if the promise were not enforced by estoppel.
a. Definite and substantial character of reliance (were the promisee’s actions definite and substantial due to reliance)
b. Reasonableness of reliance (acts reasonable in accordance with the promise)
c. Formality of promise (as opposed to a casual promise)
1. Ricketts v Scothorn: the granddaughter relied on a promise that had a reasonable expectation for her to rely and act the way that she did; her actions can be seen as a direct result of the promise and as the intention of the promisor in making the promise.  Expenditure of money or assumption of liability by the done on the faith of the promise constitutes sufficient consideration.
2. Kirksey v Kirksey: reliance is not enough for the contract to be enforceable; the reliance must be bargained for in exchange for the promise.  This one could be argued, but the indefiniteness in time that would achieve “taking care of your family” makes it less of a case.
3. Cash v Benward: when someone does nothing you can’t tell if it is due to reliance on something or if they simply would, regardless, have done nothing; no real formality to promises.
4. Hayes v Plantations Steel Co.: the action occurred before the promise was made, therefore not a reliance on the promise; his act of doing nothing is similar to the argument made in Cash v Benward; there is no definite event that demonstrates a reliance on the promise.  There was no real formality to promise either.
	C. Implied in Fact Contracts
i. From the facts, we can infer that a person is implying that they will fulfill a payment
	a. Ex. hailing a cab
	b. Ex. ordering at a restaurant
	D. Quasi Contract (Implied in Law)
		i. Don’t even have an implied promise to pay; obligation to pay is implied by law
		ii. Society says you should pay for what you received for reasons of justice
a. Schott v Westinghouse: when Schott submitted the suggestion he was doing so with a reasonable expectation of compensation; there was an unjust enrichment for the company. Can’t be a clear gratuitous promise, has to be an expectation of compensation.
iii. A claim for unjust enrichment is not always valid
a. If there is an opportunity to bargain and the person chooses not to, but enriches another, it is not unjust
	1. If people are in a position to bargain, the law requires it
b. Officious Intermeddler
1. The person who volunteers to provide you with a benefit is not entitled to payment
iv. When will the law imply a contract?
a. must be a reasonable expectation of compensation
b. not the officious intermeddler
c. not gratuitous intent—didn’t expect compensation

Offer and Acceptance
Offer
Part of the manifestation of mutual assent generally required for a contract
Factors in determining if we have an offer
i. is it directed to the general public (generally not an offer) or to specific persons?
ii. how specific are the terms (e.g. are the price and quantity specified, cash or credit)?
iii. is there a set time for acceptance
iv. is the offeror serious or joking around?
I. By designating a communication as an offer, the offeree can bind the offeror to a contract by acceptance, even if the offeror did not intend to be bound
	A. If not considered an offer, may be an invitation to bargain
B. The offeror is the master of the offer; he can dictate the time and mode of acceptance.
II. R.2d § 24: “the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”
A. If someone makes a valid offer to another, that other person needs only to say “I accept” and the contract is binding.
B. As long as the offer is on the table, the offeree is bound to the contract
III. UCC § 2-206: Offer and Acceptance in Formation of Contract
A. “(1) Unless otherwise unambiguously indicated by the language or circumstances
	(a) an offer to make a contract shall be construed as inviting acceptances in any manner and by any medium reasonable in the circumstances;
	(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
       (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.”
IV. Advertisements, catalogs and price quotes are generally not offers
	A. They are invitations to bargain
i. Brown Machine v. Hercules: the price quote said that if the quote would be followed up by a call from a sales rep and that Brown must accept the terms taking away the power of acceptance from the offeree.  This was considered an invitation to bargain, not an offer, by the court.
B. Rationale: there is a limited quantity of the goods generally not recognized in advertising
i. Any time the store ran out of a product, it would be in breach of contract.
C. Leonard v. PepsiCo, Inc.: the advertisement for the Harrier Jet was not to be considered an offer.
i. Reasonable Person Standard: a reasonable person watching the advertisement would know Pepsi was joking
ii. Definiteness of an offer.
a. Defined by quantity of goods, number of people it is directed, other terms (i.e. cash or credit), time to accept (advertisements often do not have expiration dates), seriousness
D. Exceptions: rewards, detailed and specific, no room left for bargaining or further negotiation.
	i. Rewards
a. Public offers of a reward for performance of a specified act are unilateral offers that qualify
b. These cases generally involve public declarations regarding the efficacy or trustworthiness of specific products.
c. Carbolic Smoke Ball: The advertisement offered 100 £ to anyone who used the product and still contracted the flu and that money had been deposited into an account to demonstrate their sincerity of the matter; court ruled she was entitled to the 100 £ as she had complied with the terms of the offer.
		ii. Detailed and specific terms, leaving nothing open for negotiation
a. Lefkowitz: Newspaper advertisement, “Saturday 9 AM Sharp, 3 Brand New Fur Coats, Worth to $100.00, First Come First Served $1 Each.”
1. Court ruled that the plaintiff had fulfilled all of the terms of the advertisement and the advertisement was specific and left nothing open for negotiation, so a contract had been formed.
b. Minneapolis & St. L. Ry. Co.: When P asked for a lesser amount at the same price offer, he was destroying the original offer that gets rid of their ability to accept it subsequently.  The only way to get it back is if D makes the offer again.  When they make a more definite counter offer, the power of acceptance is terminated.
V. Revocability of Offers
	A. Generally, an offer can be revoked at any time before it is accepted.
B. R.2d § 42: Revocation by Communication From Offeror Received by Offeree
i. “An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.”
ii. Normally revocation of an offer is not effective until it is communicated to the offeree.
iii. Mailbox Rule: Revocation is effective only upon receipt (delivery) of the revocation (or rejection).
	C. R.2d § 43: Indirect Communication of Revocation
i. “An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.”
D. R.2d § 41: Lapse of Time
i. (1) “An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time.”
ii. (2) “What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made.”
	E. Exceptions
	i. Option
		a. An irrevocable offer
			1. One party is bound while the other is not.
2. The courts are more concerned over whether the deal is just than with revocable contracts.
		b. Consideration is needed for an option to be valid
1. Consideration cannot be something already obligated under the contract.
2. Comment b: nominal (purported) consideration is generally found to be acceptable for short-term options so long as the terms of the underlying contract are fair.
3. Can be implied by the facts and circumstances of the case.
. Any time an employer offers a bonus, or stock options, etc., it is implied that the employer is looking for better or more or constant work from his employees; they are not given because they are nice people, but because they are trying to induce work.
ß. Newberger v. Rifkind: we can imply from the structure of the offer of stock options (increasing as the years progressed), that the offeror was seeking the continued work of his employees.  Their continued work therefore satisfied the consideration requirement.
𝒸. Stock option—an offer to sell stock at a set price
	c. R.2d § 87: Option Contract
		1. “(1) An offer is binding as an option contract if it
(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
(b) is made irrevocable by statute.
(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
	. Promissory estoppel
I. If the offeree relies on the offer then we will enforce the option making it irrevocable
II. SM Wilson & Co.: the reasonable reliance of the contractor on the subcontractor made the offer irrevocable before acceptance.  Even after the expiration on the terms, the subcontractor continued to express interest up until he revoked the offer.
III. It would be unjust not to enforce the option contract
d. Krauss v. Fox: $5,000 earnest money deposit is made and the argument is that this deposit was consideration for an option contract for the fact that the offer that was made by the seller was irrevocable.  Court says this is not consideration.  It’s an inducement to the seller to sell the property to the buyer.  The offeror can dictate the time and mode of the acceptance.
	ii. UCC § 2-205: Firm Offers
a. “An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open and not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”
	1. Unlike R.2d § 87, fair terms are not required.
b. Would make a firm offer to indicate to the other party that you are serious about your offer.
c. This can still be effected by common law (i.e. promissory estoppel) as indicated by § 1-103.
d. Drennan v. Star Paving Co.: D’s offer constituted a promise to perform.  D had reason to expect that if its bid proved the lowest it would be used by P.  It induced action of a definite and substantial character of the part of the promisee.  Another example of promissory estoppel.
	F. R.2d § 48: Death or Incapacity of Offeror or Offeree
i. “An offeree’s power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract.”
VI. Unilateral v. Bilateral Contracts
A. General Rule: offeror invites acceptance in any reasonable manner.  When in doubt, offer is interpreted as inviting acceptance by performance or promise.
	B. Unilateral Contracts: acceptance can only be by performance
		i. Ex. Boston Marathon hypo—pay you if you complete the Boston Marathon—			not inviting acceptance of a promise
		ii. Beginning of performance makes the offer irrevocable
iii. One must distinguish preparation from performance (i.e. training  for the marathon is only preparation, not beginning of performance).
iv. Offeree not obligated to complete performance, but cannot enforce contract until performance is complete.
a. Newberger v. Rifkind: court defines this as a unilateral contract and that the employees can only accept by their continued work.  P’s acts of continuing employment were both acceptance and consideration for the option, even in the absence of a formal bargain.
C. Bilateral Contracts: offer invites acceptance by promissory acceptance or performance that acts as return promise.
	i. Once performance begins, offeree is bound to complete it.
ii. House painting hypo—once you start painting, expect to complete the job
iii. Most offers are a bilateral contract
Acceptance
I. R.2d § 50: “the manifestation of assent to the terms [of the offer] made by the offeree in a manner invited or required by the offer.”
A. The offeror is the master of the offer and can dictate the time and mode of acceptance.
	B. R.2d § 41(3): Lapse of Time
i. “Unless otherwise indicated by the language or the circumstances, and subject to the rule stated in § 49, an offer sent by mail is seasonably accepted if an acceptance is mailed at any time before midnight on the day on which the offer is received.”
C. Acceptance can be in any manner reasonable, unless offeror clearly expresses intent as to an exclusive mode of acceptance.
II. UCC § 2-206: Offer and Acceptance in Formation of Contract
A. Unless offer is unambiguous, offeree can accept in any manner that is reasonable
     Unless offer is unambiguous, can generally accept by starting performance, which acts
     as a return promise to complete the performance.
     Once there is an acceptance, there is a binding contract between the parties
B. “(1) Unless otherwise unambiguously indicated by the language or circumstances
	(a) an offer to make a contract shall be construed as inviting acceptances in any manner and by any medium reasonable in the circumstances;
	(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller reasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
       (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.”
i. “Reasonable notification” in (b) does not need to be before the non-conforming good is sent, but it must give the buyer sufficient notice that this is an accommodation
a. Without this notification, sending non-conforming goods acts as an acceptance and a breach at the same time.
III. Mailbox Rule
	A. Acceptance is effective upon dispatch. (true whether the offeror even gets it)
i. There is a distinction made between revocations/rejections and acceptances for this rule due to inherent delays in the mail.  The offeror has exposed himself by making this an available means of acceptance and there should be some certainty that an offer has been formed for the offeree to act on his acceptance.  The offeror hasn’t relied on anything because he doesn’t know if he will accept or reject, but once the offeree sends his mail, the offeree relies that he will have a deal.
ii. If offeree sends a rejection then has a change of heart and sends an acceptance, if the acceptance is received first, then you have a contract.  If the rejection is received first the offeror now thinks he doesn’t have a deal and can decide to contract with someone else.
	B. R.2d § 63: Time When Acceptance Takes Effect
		i. “Unless the offer provides otherwise,
(a) an acceptance make in a manner and by a medium incited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but
(b) an acceptance under an option contract is not operative until received by the offeror.”
1. The mailbox rule does not apply to option contracts as they are irrevocable offers and do not like such one-sided speculation.
2. Not applied in Worms v. Burgess – not all jurisdictions follow the Restatement of Contracts on all points
. Due to the ambiguity of “notified” the court applies the standard mailbox rule.
C. Henthorn v. Fraser: What if acceptance is sent and offeror changes his mind? 	Establishes the mailbox rule which favors the offeree.  D is still required to perform offer 	when P accepts the offer and D revokes the offer simultaneously.
D. Email or fax
i. According to the Restatement, if a mode of communication is considered to be substantially instantaneous, it is treated like a face-to-face communication.  Therefore the burden is placed on the person sending the communication.  Mailbox rule doesn’t apply to this form of communication.
ii. R.2d § 64: Acceptance by Telephone or Teletype
a. “Acceptance given by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptances where the parties are in the presence of each other.”
IV. Silence as Acceptance
A. General rule: silence does not equal acceptance; the offeror cannot compel the offeree to speak
B.  Curtis Co. v. Mason: P took a price quote as an oral agreement.  P then sent a written confirmation stating that if the offeree doesn’t say anything, we have a deal.  Court holds that the offeror cannot interfere with the freedom of the offeree to remain silent, he can do so and choose not to be bound by the contract.
C. Exceptions
i. R.2d § 69: Acceptance by Silence or Exercise of Dominion
a. “(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:
	(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
	(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
	(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.
(2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is acceptance only if ratified by him.”
ii. Ohio Grain Co. v. Swisshelm: the court found there was a meeting of the minds before the written agreement.  The specifications were standard terms and therefore included under §2-207 as there was no objection by the seller.  They were not terms subject to (2) and between merchants therefore considered part of the contract. It was necessary for P to specify price with certain standards and if these specifications weren’t acceptable to D, it was his duty to reject them.
a. exception to the rule where you can’t have silence as acceptance
V. Mirror Image Rule (Fundamental Disagreement)
A. Common Law Approach: acceptance must be identical to offer in order to be effective.
i. Minneapolis & St. L. Ry. Co.: the telegram that changed the amount as specified in the price quote was considered to be a counteroffer and rejection of the original offer.  The buyer cannot later re-invoke the original offer.
B. Terms different or additional to offer make a purported “acceptance” really a rejection and counteroffer, terminating the power of acceptance
VI. Counteroffers
	A. Changing the terms of an offer creates a rejection and a counteroffer.
		i. R.2d § 39: Counter-Offers
a. “(1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.
     (2) A offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.”
	B. The original offer cannot be revived without being put back on the table.
i. Rationale: the offeror reasonably thinks that the offeree is not interested in the offer and may go create a deal with someone else.  It would therefore be unfair to bind the offeror to their original offer.
	C. Intervening Feeler
i. Let the offeror know you would like to consider the offer, but would he consider a lower quantity at that same price.
ii. Not a formal counteroffer and does not terminate the power of acceptance.
D. Under UCC, even if acceptance does not exactly mirror the terms in the offer, if the fundamental “dicker” terms are the same, then it is not considered a counteroffer/rejection
i. Brown Machine: Price quote containing the indemnity provision was an invitation to bargain, not an offer, so it’s an additional term.  The court found that the order acknowledgement containing the indemnity provision was an acceptance, even though it did not exactly mirror the offer.  The indemnity clause was not considered a dicker term and there was agreement upon price, quality, quantity, delivery date.
a. Note that even this would not be considered an acceptance if it were expressly conditional on assent to the additional terms.
VII. Additional Terms
	A. Last Shot Doctrine (Fundamental Disagreement)
i. Common Law resolve of battle of the forms: performance indicates acceptance of counteroffer
ii. Performance indicates acceptance of counteroffer and terms in the counteroffer therefore “win” the battle of the forms.
iii. Most likely developed in the context of face-to-face negotiations; now people tend to use pre-printed forms that are not read very carefully.
	B. UCC § 2-207: Additional Terms in Acceptance or Confirmation
a. Courts take 3 approaches
1. terms in the offer control
2. different terms should be treated the same as additional under 2-207(2)
3. conflicting terms cancel out and the court should use a default term (gap-filler)
i. Developed as a reaction to the increasing number of standard forms being developed.
a. In business practices, it is unlikely that a new form will be developed each time a new purchase was made.
b. The mirror image rule seemed unrealistic
		ii. To see if there has been a contract formed under this section:
			a. Do we have a contract?
				1. By offer and acceptance?
					. Identify offer
					ß. Identify acceptance
				2. By performance?
			b. If there is a contract, what are the terms?
				1. § 2-207(2): additional terms in offer and acceptance
				2. § 2-207(3): if the contract is formed by performance
		iii. (Comment 1) Intended to deal with situations where: Fundamental Agreement!
a. There has been an oral agreement followed by a written confirmation, or
b. An offer and acceptance have been swapped and there exists a fundamental agreement, but there might be some minor differences between the forms.
1. In either case, there must be at least a fundamental agreement over the “dicker” (negotiated) terms to enforce a contract.
2. ProCD, Inc. v. Zeindenberg: Buyer can be bound to undisclosed terms, if the buyer doesn’t like terms after he sees them he can bring the CD back.  The purchase of the software is seen as the initial agreement and then the licensing agreement is viewed as a written confirmation of said agreement.  If the buyer had to see all the terms beforehand would make things inefficient, the licensor would otherwise have to print the whole contract and nobody would read it anyway. 
i. see Rolling contract theory
c. Parties have an informal agreement and one or both parties send a “confirmation” containing additional terms
d. If purported acceptance is in fundamental agreement with offer but is “expressly conditional” on assent to terms that vary from the offer and the parties perform
iv. “(1) A definite and reasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
      (2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:
	(a) the offer expressly limits acceptance to the terms of the offer;
	(b) they materially alter it; or
	(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
      (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.”
v. It is ambiguous as to whether different terms are viewed as distinguishable from additional terms
	a. (2) suggests will not consider different terms
b. Official Comment 3 says, “whether or not additional or different terms will become part of the agreement depends upon the provisions of subsection (2).”
vi. UCC § 2-104: Definitions: “Merchant”; “Between Merchants”; “Financing Agency”
	“(1) “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employments of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.
	(2) “Financing agency” means a bank, finance company or other person who in the ordinary course of business makes advances against goods or documents of title or who by arrangement with either the seller or the buyer intervenes in ordinary course to make or collect payment due or claimed under the contract for sale, as by purchasing or paying the seller’s draft or making advances against it or by merely taking it for collection whether or not documents of title accompany the draft.  “Financing agency” includes also a bank or other person who similarly intervenes between persons who are in the position of seller and buyer in respect to the goods (Section 2-207).
	(3) “Between merchants” means in any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants.”
	C. Rolling Contract Theory
		i. Money now, terms later
a. Buyer reasonably expects that product comes with terms disclosed upon opening the box or using the product
b. Gives more power to the seller to dictate the terms
ii. Offer is not fully communicated until buyer has a reasonable opportunity to read the additional terms.
iii. Acceptance occurs when the buyer retains the goods after having a reasonable opportunity to review the terms and reject the goods
a. Additional terms are part of the contract unless unconscionable
iv. This is a cheaper way of contracting because it doesn’t require notification and the buyer is still able to return it.
a. It reduces transaction costs and is an economical way of contracting
v. §2-207 does not allow sellers to do business this way
a. Alternative approach: contract is formed when money is paid, additional terms are considered under § 2-207
b. It gives the seller too much power over the terms
c. The buyer may not pay attention to anything beyond what is presented to them when they decide to purchase the item.
d. Use of the item is not assent to the additional terms of the license if the buyer is not a merchant – this would be unfair to the consumer
1. The UCC tends to be protective of consumers from merchants.
vi. Classic application of this approach when the fact pattern shows there is an informal contract between the parties and there are terms on the box or on the license
Modifications
I. A contract to change a contract
A. As a general rule of law, parties are not required to enter modification contracts.
i. However, it can be a hassle to go to court and enforce the original contract rather than just going along with the modification
	B. There is no such thing as a unilateral modification
		i. Both sides must agree on the modification
ii. When there is an informal agreement followed by additional terms, it must first be determined if these are additional terms under §2-207 or if they are modifications that require a manifestation of mutual assent.
II. Consideration in Contract Modifications
	A. Pre-Existing Duty Rule
i. Consideration for a modification cannot be something to which the party is already obligated under the original contract (or by other contract/law)
	B. Promise must be specific enough to enforce
i. Gilbert Steel: the promise of a “good price” is too vague to be enforceable
C. Under common law approach, need consideration for a modification to be binding
	i. Exceptions to consideration requirement
		a. R.2d § 89
			1. Unexpected circumstances
			2. Reliance
		b. UCC § 2-209
1. No consideration required for modification in sale of goods case
2. Need good faith
3. Need legitimate commercial reason
D. The requirement of consideration is far lessened for a modification than is necessary for the original contract
i. Has been a movement away from a strict consideration requirement because it is recognized that there are times, because of changes in circumstances, it makes sense for the parties to adjust their contractual obligations.
III. R.2d § 89: Modification of Executory Contract
A. “A promise modifying a duty under a contract not fully performed on either side is binding
	(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or
	(b) to the extent provided by statute; or
	(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.”
B. Gilbert Steel: the modification is not enforceable under this R. There was no consideration for the second price change. They also weren’t rescinding the old contract and making a new one, they’re just raising the price on the old contract. 
IV. UCC § 2-209: Modification, Rescission, and Waiver
A.”(1) An agreement modifying a contract within the Article needs no consideration to be binding.
     (2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
     (3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract is modified within its provisions.
     (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
     (5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.”
B. Official Comment 2: “…The effective use of bad faith to escape performance on the original contract is barred, and the extortion of a modification without legitimate commercial reason is ineffective as a violation of the duty of good faith.”
C. Gilbert Steel: no consideration is needed to make the modification binding; rather we would look to see if there was good faith to make it so.
V. Doctrine of Economic Duress
	A. Contracts can be rescinded with a showing of duress
		i. Induced by wrongful threat
			a. Not every threat to breach is wrongful—must be bad faith
1. If a party is having unforeseen financial difficulties and the only way to stay in business is through the offered modification, then it would be in good faith and not raise an argument for duress.
		ii. Party agreeing must have no reasonable alternative
a. Questions of reasonableness tend to be left to the jury, but the court in Austin decided this was a question of law applicable to this case
1. Austin ceased deliveries unless Loral consented to substantial increases in price.
b. If the party has the ability to protect itself (mitigate the loss through a reasonable alternative), the law would prefer that
iii. UCC § 1-103: Supplementary General Principles of Law Applicable
a. There is no statute regarding duress in the UCC and so common law must be used to fill this gap.
b. “Unless displaced by the particular provisions of this Act, the principles of law and equity, including the law merchant and the law relative to capacity of contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, or other validating or invalidating cause shall supplement its provision.
	B. Rescission
i. Must use this doctrine over lack of good faith/consideration in order to rescind a contract and try to undo something that has already occurred.
ii. Policy of Finality: once a contract has been fully performed, hesitant to make it undone
	a. Prefer the party to protect herself beforehand
VI. Settlement Contracts: Strong policy towards enforcing settlements
	A. General Rule: something must be given to make settlements enforceable
		i. It does not need to be a lot, but must be some sort of consideration
a. Mathis v. St. Alexis Hospital: there was no dispute about the amount owed, but rather a good faith dispute about whether the hospital could obtain fees and costs.  By giving up that right that hospital reasonably believed it had, it can be found that there is consideration.
1. A good faith dispute will be upheld even if one party isn’t really giving anything away
b. Policy favors resolution of disputes.
c. “Horse, hawk, or robe.”
ii. Joel v. Bredbenner: Landlord can sue under original lease because there was no consideration for the agreement.  
iii. EXCEPTION: §1-107: Waiver or Renunciation of Claim or Right After Breach
a. “Any claim or right arising out of an alleged breach can be discharged in whole or in part without consideration by a written waiver or renunciation signed and delivered by the aggrieved party.”
B. UCC Approach—look for good faith, not consideration
i. 1-306: waiver of claims arising out of breach
ii. 3-604: Discharge of obligations on negotiable instruments
iii. 3-311: payment in full checks
	C. Accord and Satisfaction
		i. Resolution of a dispute through compromise
		ii. Accord: an offer for a settlement
		iii. Satisfaction: the performance of the settlement
		iv. UCC § 3-311: Accord and Satisfaction by Use of Instrument
a. Requires a (1) good faith (2) bona fide dispute (3) conspicuous indication that check is offered in full satisfaction of the claim (“payment in full”) (4) claimant cashes the check
1. Allowing the seller to deposit without following the words suggesting payment in full would lead to no one ever settling this way.  This would be viewed as simply a force of more formal negotiation.
2. By not allowing the seller to deposit the check and sue for the remainder, the court provides an inexpensive expeditious resolution of disputes.
. The seller can either accept the terms and deposit the check or reject the terms and return it.
b. Holley v. Holley: Cannot strike the words “paid in full” on the check and then go back and demand more. Policy dictates that creditor should be bound where the creditor accepts a payment tendered only on the express condition that its receipt is to be considered a full or complete satisfaction of the amount originally in dispute.
3. County Fire Door: the buyer had written “final payment” for the purchase order.  The seller deposited the check, but rejected the terms.  The court held that this was not okay.
b. CAN accept a check under protest when there is no dispute about the full amount owed
1. In cases where there may be some question about waiving your right to the full amount, you can cash the check demonstrating that you are not waiving.
2. Burden is on the seller to prove there is no legitimate dispute and that the buyer acted in bad faith.
c. “(a) If a person against whom a claim is asserted proves that (i) that person in good faith tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the instrument, the following subsections apply.
     (b) Unless subsection (c) applies, the claim is discharged if the person against whom the claim is asserted proves that the instrument or an accompanying written communication contained a conspicuous statement to the effect that the instrument was tendered as full satisfaction of the claim.
     (c) Subject to subsection (d), a claim is not discharged under subsection (b) if either of the following applies:
(1) the claimant, if an organization, proves that (i) within reasonable time before the tender, the claimant sent a conspicuous statement to the person against whom the claim is asserted that communications concerning disputed debts, including an instrument tendered as full satisfaction of a debt, are to be sent to a designated person, office or place, and (ii) the instrument accompanying communication was not received by that designated person, office or place.
(2) The claimant, whether or not an organization, proves that within 90 days after payment of the instrument, the claimant tendered repayment of the amount of the instrument to the person against whom the claim is asserted.  This paragraph does not apply if the claimant is an organization that sent a statement complying with paragraph (1)(i).
(d) A claim is discharged if the person against whom the claim is asserted proves that within a reasonable time before collection of the instrument was initiated, the claimant, or an agent of the claimant, having direct responsibility with respect to the disputed obligation, knew that the instrument was tendered in full satisfaction of the claim.

Mutuality of Obligation
I. R.2d § 77: Illusory and Alternative Promises
	A. Illusory promises are not consideration
		i. When the promisor is not actually promising anything—generally arise from a 			lack of consideration
ii. Cheek v. United Health Care: Company had retained the right to alter or get rid of their arbitration policy at its own discretion.  Court holds this is an illusory promise. Consideration for an underlying contract does not also serve as consideration for an arbitration agreement within the contract.
B. “A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless
(a) each of the alternative performances would have been consideration if it alone had been bargained for; or
(b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.”
II. Binding of Both Parties
A. Rule of construction: if you have the ability to read a written agreement as binding, it should be read as such.
III. Consideration
	A. With consideration, mutuality is unnecessary.
i. So long as the parties agree, there does not need to be equivalent consideration.  The parties must simply bargain for what they view as a fair trade.
ii. Weiner v. McGraw-Hill Inc.: Argument that employee could leave at free will and therefore there was no mutuality, and thus no consideration.  But it is up to the employer to promise job security.  This is not something that you often get and it is valuable to an employee to have it to go or stay at a particular job.  They promised the job security in consideration of him working there, so there is a bargain for exchange, not illusory.  
iii. Wood v. Lucy, Lady Duff-Gordon: Doesn’t need to explicitly say so for there to be a promise.  His promise to pay D half the profits resulting from the exclusive agency was a promise to use reasonable efforts to bring profits and revenues into existence.  Court is implying the promise here.
	B. R.2d § 79: Adequacy of Consideration; Mutuality of Obligation
i. When courts talk about mutuality, they are really just talking about consideration.
	a. We are looking for consideration, not mutuality of obligation.
	b. The term is really just consideration.
	c. Illusory promises are not consideration.
ii. “If the requirement of consideration is met, there is no additional requirement of
(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
(b) equivalence in the value exchanged; or
(c) ‘mutuality of obligation.’”
Express and Implied Promises
I. Express Warranties v. Puffing
A. Puffing usually refers to statements made by sellers for the purpose of selling their wares.
	i. Ex. “She’s a real beaut.”
	ii. It is not regarded as a warranty.
a. It does not really describe any objectively verifiable characteristics of the product.
b. It is assumed that the buyer will not rely upon the opinion of the salesman.
B. Anything that makes up the basis for the bargain tends to be viewed as an express warranty.
C. The words by a seller must be taken into account with regard to all the facts and circumstances.
i. Carpenter v. Chrysler Corporation: while “good” or “reliable” may seem vague and subjective in the abstract, the car in this case was obviously not good or reliable.
ii. Carpenter v. Chrysler Corporation: the salesman and the buyer did not have equal knowledge and the buyer was at a disadvantage.  It was reasonable for the buyer to rely on the salesman in this case.
iii. A more complex good will require more reliance on the seller’s statements.
iv. When there is an obvious defect with the good, a statement of warranty is often a more likely conclusion.
v. When real harm occurs, the statement is more likely to be viewed as a statement of warranty.
vi. Statements in writing are more likely to be viewed as statements in warranty rather than puffing.
II. Common Law
A. The statements must be looked at considering all of the facts and circumstances
i. It must be determined if the person had a reasonable expectation of whether the given statements would be followed/were warranties
ii. Payne v. Sunnyside Community Hospital: Crucial question: whether employee has a reasonable expectation the employer will follow the discipline procedure based on the language in the procedure and how they have been doing business. Inconsistent employer conduct may negate the effect of a disclaimer.
a. Course of performance can act as a waiver of the express terms of a contract
	B. Requirement of Definiteness
		i. R.2d § 33: Definiteness
a. A promise must be reasonably definite in order to be enforceable
ii. Terms/statement must be definite and certain; they must not be so vague and broad that they cannot be interpreted by the court.
a. Abrams v. Illinois College of Podiatric Medicine: the term “everything” is difficult for the court to determine without a more definite description.  Court focuses on the vagueness, indefiniteness, of these promises.
b. Rule: A promise must be reasonably definite in order to be enforceable.
c. When determining whether a promise is reasonably definite, need to look at it in context. When did it arise and how did it happen.
iii. Not everything that is said in a contract is necessarily enforceable; there is allowed some extent of puffery.
	a. Not every promise that is made is actionable.
III. UCC § 1-303: Course of Performance, Course of Dealing, and Usage of Trade
A. “…(e) Except as otherwise provided in subsection (f), the express terms of an agreement and any applicable course of performance, course of dealing, or usage of trade must be construed whenever reasonable as consistent with each other.  If such a construction is unreasonable:
(1) express terms prevail over course of performance, course of dealing, and usage of trade;
(2) course of performance prevails over course of dealing and usage of trade; and
	(3) course of dealing prevails
	over usage of trade.”
B. When parties are acting in ways inconsistent with the written terms, it can act as a modification; or rather shows there is a waiver or modification of the terms.
i. The amount of conduct necessary depends on the facts and circumstances of the case.
ii. To some extent, actions speak louder than words.
a. But, to uphold the certainty of enforceability of written contracts, words do create more merit to the claim of enforceability
1. If there is something important in a contract, advise your client to act abiding by that term.  Otherwise, the conduct > terms can come into effect.
	C. UCC hierarchy
i. When possible, try to give effect to all of these elements and interpret them together when reasonable—these are the terms of the agreement to govern if in contradiction of these other things but performance can be relevant to show that parties are changing express terms
	a. Express Terms
b. Course of performance – relevant to show waiver or modification of express terms
c. Course of Dealing—how parties have acted under previous contracts
d. Trade usage—industry practice
e. Other implied terms (e.g. good faith obligation)
III. UCC § 2-313: Express Warranties by Affirmation, Promise, Description, Sample
	A. “(1) Express warranties by the seller are created as follows:
(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.
(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.
(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.
(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to merely the seller’s opinion or commendation of the goods does not create a warranty.”
i. Statement of “mere opinion” or value is not a warranty, but rather viewed as puffing.
ii. Scheirman v. Coulter: the court finds that the statements made by the seller (of the cookware) were not to be viewed as warranties as they were not concerning the quality of the goods, but rather the monetary value.  The buyer must make her own determinations as to whether this is a good bargain; it is not the seller’s responsibility to be sure that the buyer gets a good deal. Need an absolute assertion and they don’t have that here.
B. Comment 8: Some statements can rise to level of fraud (tort) if scienter (intent or knowledge of wrongdoing) exists.
i. Seller can even be liable in some cases when he does not know that the statement was false.
ii. Scheirman v. Coulter: while this may not be an express warranty under contract law, the buyer could perhaps sue under tort theory for fraud.
IV. Inchoate (Incomplete) Contracts
A. Courts actions are based on facts of the case and the court’s judicial philosophy
	i. No enforceable bargain has been reached
	ii. Agreed on enough for the court to fill in the gap
	iii. One of the parties has led on the other
		a. Enforce promissory estoppel
			1. Reimburse for expenditures
iv. Not enough agreed upon and the conduct is not wrong for either party
	b. Court focuses on unjust enrichment
		1. Pay for benefits gained
	B. Three questions you should ask for inchoate contracts
		i. Which terms are left open?
			a. Which terms have the parties failed to agree upon?
b. The more terms and the more significant each term, the less likely it is to be enforceable.
		ii. How easy (or appropriate) is it for the court to fill the gap?
a. Reference to trade practices or particular instances between parties can influence how easy it is.
b. Is it even appropriate for courts to force people into an enforceable contract when they haven’t actually had a mutual meeting of the minds?
c. Cottonwood Mall Co. v. Sine: the court finds it inappropriate for it to create terms upon which the parties themselves could not agree.  Terms left open are the rent and length of the lease, too much for court to figure out.
		iii. Are the parties acting in good faith?
a. Sometimes a certain level of agreement is reached, but can’t take it to the next level and the party backs out.
1. Is the party who is making the deal difficult acting out of good faith or is it an appropriate act on the part of the party?
b. Courts are more willing to enforce a deal if it seems that one of the parties is acting in bad faith, rather than just a mutual inability to agree Berrey v. Jeffcoat: Court is willing to try and figure out what the cost of rent should be because there is a renewal provision.  Landlord isn’t thrilled with this deal so maybe they aren’t keeping up the premises as they should, maybe hoping the tenant leaves.  Doesn’t exactly look like good faith.
C. “Agreements to agree” – preliminary negotiations only and not intended to be binding until further agreement is reached between the parties.
	D. R.2d § 27: Existence of Contract Where Written Memorial Is Contemplated
i. “Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.”
	E. UCC § 2-204: Formation in General
		i. Focuses on if there is an intent to make a contract by both parties
ii. “(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
      (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
      (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.”
	F. UCC § 2-305: Open Price Term
i. “(1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if
	(a) nothing is said as to price; or
(b) the price is left to be agreed by the parties and they fail to agree; or
(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.
(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.
(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.
	G. UCC § 2-309: Absence of Specific Time Provisions; Notice of Termination
i. “(1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.
H. Exceptions
i. Promissory Estoppel
a. Hoffman v. Red Owl: Hoffman had done everything requested of him thinking he would eventually be a Red Owl franchisee.  Red Owl’s bad faith conduct of leading Hoffman along induces the court to conclude that justice requires enforcement.  Don’t need the same degree of definiteness to enforce on promissory estoppel as on a contract.
1. Generally parties should not think that a deal is done until it is done, but this case shows an exception.
2. Has been a lot of criticism over this case as business deals can fall through and it was Hoffman’s own risk that he enter into dealings with Red Owl.
b. Can act as not only a substitute for consideration, but for definite contract terms as well.
		ii. Unjust enrichment (quasi-contract)—parties have tried to do a deal, conferred
		some benefits, but ultimately falls apart.
a. Dursteler v. Dursteler: there was a failure to agree on financing, the business plan and tax allocation of the mink ranch, so there was no contract formed.  The court found that the party that was unjustly enriched should have to pay that back.  Look at the benefits that each side has conferred upon the other in determining that each side should give back whatever benefit they obtained.
b. If there is a situation with terms left open and it is not appropriate for the court to fill them in and the parties are acting in good faith, one way of looking at this is to see if there has been unjust enrichment.  If there has been, then we will look to see if any restitution can be paid for the benefits gained.
V. Implied Terms
	A. Implied Warranty of Merchantability—goods will work the way you expect them to
i. If you buy goods from a merchant, there is an implied warranty that the goods are merchantable, unless the seller disclaims it.
	B. Implied warranty of fitness for a particular purpose—something will be suitable for
	what you ask for
		i. Ex. Indoor paint should be appropriate for you to breath indoors
VI. Obligation of Good Faith
	A. Questions to ask when discussing good faith
		i. How is the covenant of good faith being used?
			a. To fill a gap?
1. Brewster of Lynchberg v. Dial Corp.: there was no minimum quantity specified and the buyer has the ability to reduce the amount to zero so long as he is making a good faith business decision; he was not simply trying to get out of the contract.  Dial did not need the products and still acted in good faith in having no requirements.
			b. To override an express term?
1. Triangle Mining: good faith is being requested to override the 90-day termination term.  The court is not willing to inject an analysis of good faith; these are equally sophisticated entities and it is not necessary.
2. Will override a term when it is required given special elements of reliance and unequal bargaining power
		ii. What does good faith require?
			a. Act in accordance with the “spirit of the contract”
b. Brewster: so long as the buyer is not out to effectively cheat the seller and their motivation for closing the plant was a legitimate business decision, the buyer was allowed to do that; he is not required to look out for the seller.
c. Casa D’Angelo: good faith is not acting in a way to take care of the other party; it only requires that you work under honest business decisions.  The court finds that Casa D’Angelo is not acting out of ill will, just trying to maximize their overall profits.
	B. Doctrine of Implied Covenant of Good Faith and Fair Dealing
i. In every contract there is an implied covenant of good faith and fair dealing.
		ii. It cannot be disclaimed.
		iii. R.2d § 205: Duty of Good Faith and Fair Dealing
a. “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”
	C. UCC §§ 1-201(b)(20)
i. “’Good faith,’ except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing.”
a. Original (19) “’Good faith’ means honesty in fact in the conduct or transaction concerned.”
1. A very subjective test of if the parties are trying to cheat each other.
2. An objective test of if what is happening is consistent with how other people do this type of business.
D. UCC § 1-203: Obligation of Good Faith
i. “Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.”
	E. Output and Requirements Contracts
i. A requirements contract is one in which the seller promises to sell and the buyer agrees to purchase all the goods required by the buyer.
ii. An output contract is one in which the seller agrees to sell all of the specified goods that he produces.
		iii. UCC § 2-306: Output Requirements and Exclusive Dealings
a. “(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
      (2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.”
1. “Best efforts” is a heightened standard to look out for the other party to some extent, not required by every contract, but only when there are exclusive dealings between parties or percentage rent situations without a substantial base rent.
2. Comment 5: best efforts are really equal to reasonable efforts.
3. Third Story Music v. Waits: Warner does not have to market music if they don’t want to.  P received a lot of money for giving the exclusive right.  Courts don’t want to bail out sophisticated parties from bad deals, unless they view it as unconscionable.  Not necessary to impose good faith because there is consideration and contract can stand on its own.
	F. Percentage rent
i. If the base rent alone is fair rental value for the property, it is regarded as substantial.  Anything beyond that is seen as a bonus and the landlord has no reason to reasonably expect it.
ii. There is no heightened obligation on the tenants to generate a percentage rent if that is not a reasonable expectation of the parties at the time of the formation of the contract and it does not make up a substantial portion of the rent.

Statute of Frauds (an enforceability question)
I. Some contracts need to be evidenced by a writing to be enforceable.
	A. Most contracts are enforceable even if there is no written agreement.
B. It is not required that the contract itself be in writing, but rather that there is written evidence of a contract.
C. Should always ask yourself it the Statute of Frauds is actually being used to prevent a fraud or to assist in the perpetration of fraud (hiding behind a technicality to get out of a contract).
i. The statute of frauds prevents a person from having her day in court.  If we say that the statute of frauds does not apply, it is not saying that the plaintiff wins, but rather that she is now allowed to argue that a contract exists.
ii. The statute of frauds allows for an earlier disposition of cases that lack merit; a more expeditious way of getting rid of a suit.
iii. Even if you get over the hurdle of the statute of frauds, you must then go on to court to prove that a contract was in fact formed.
D. We will focus on three types
	i. Sale of land
	ii. One year rule
	iii. UCC § 2-201
E. Analysis
	i. Is the contract within the statute of frauds?
	ii. Is there a sufficient writing?
	iii. Is there an exception to the statute of frauds?
II. Policies Underlying the Statute of Frauds
	A. Evidentiary Function
		i. Probably the most important reason.
ii. Written evidence makes it easier to determine the purpose of the contract and an appropriate remedy.
	B. Cautionary Function
		i. More significant types of contracts fall within the statute of frauds.
ii. We want people to think about it before they agree to be bound in these types of deals.
iii. Requiring some written evidence forces the parties to think about what they are doing to a greater extent than a verbal agreement.
	C. Channeling Function
i. Trying to channel important contracts into a written form so that the court can tell the parties intended the contract to be enforceable.
ii. Analogy to a coin – you know what it’s worth as opposed to a piece of metal.  Similarly, the writing gives an idea of what the contract is “worth.”
III. Sale of Land
	A. R.2d § 125: Contract to Transfer, Buy, or Pay for an Interest in Land
i. “(1) A promise to transfer to any person any interest in land is within the Statute of Frauds.
     (2) A promise to buy any interest in land is within the Statute of Frauds, irrespective of the person to whom the transfer is to be made.
     (3) When a transfer of an interest in land has been made, a promise to pay the price, if originally within the Statute of Frauds, ceases to be within it unless the promised price is itself in whole or in part an interest in land.
     (4) Statutes in most states except from the land contract and one-year provisions of the Statute of Frauds short-term leases and contracts to lease, usually for a term not longer than one year.”
B. Hoffman v. Sun Valley: as this was a sale for land, the contract was within the statute of frauds.
IV. One Year Rule
	A. R.2d § 130: Contract Not to Be Performed Within a Year
i. “(1) Where any promise in a contract cannot be fully performed within a year from the time the contract was made, all promises in the contract are within the Statute of Frauds until one party to the contract completes his performance.
     (2) When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties.”
B. The one year is determined by the terms of the contract.  What time may have already passed in reality is irrelevant for SOF purposes.
i. If the promise can be performed within a year by its terms, then it does not fall into the statute of frauds.
	C. Death: performance or excuse?
i. R.2d § 130 Comment b: “it depends on the terms and the circumstances, particularly on whether the essential purposes of the parties will be attained.”
ii. If a contract is to be until a person dies, then the death constitutes fulfillment of performance, not an excuse.
iii. Burton v. Atomic Workers: death is most often viewed as an excuse; just because she could die or quit doesn’t mean she has performed within a year; rather, she is excused from performing.
a. Otherwise, could always argue death and no contract would be within the statute of frauds.
D. Reasonable people can sometimes disagree whether a contract can be performed within one year and whether death constitutes “performance.”
E. Indefinite type contracts are rarely found to be within the statute of frauds one-year rule; they typically can be found to be performed within a year.
V. UCC § 2-201—only need quantity of goods as the term written
VI. Qualifying Writings
	A. R.2d § 131: General Requisites of a Memorandum: signed by the party to be charged; 
essential terms with reasonable certainty; may consist of several writings, as long as one is signed an the others clearly relate to the same transaction
i. “Unless additional requirements are prescribed by a particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which
	(a) reasonably identifies the subject matter of the contract,
(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and
(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.”
ii. Hoffman v. Sun Valley: Idaho has a strict rule for the statute of frauds requiring that the document be signed by both parties or that a writing must expressly reference signed writings.  Signed writing must incorporate the other documents by reference, in this case it’s just signed and doesn’t say anything about the other documents.
B. R.2d § 132: Several Writings
i. “The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction.”—much more liberal
C. R.2d § 135: Who Must Sign
i. “Where a memorandum of a contract within the Statute is signed by fewer than all parties to the contract and the Statute is not otherwise satisfied, the contract is enforceable against the signers but not against the others.”
D. R.2d § 137: Loss or Destruction of a Memorandum
i. “The loss or destruction of a memorandum does not deprive it of effect under the Statute.”
ii. If can prove that it did exist then it still works, but would be very difficult to prove.
iii. We have a concern of people perpetrating a fraud on a technicality so we allow that proving it still satisfies the statute of frauds.
	E. UCC § 2-201: Formal Requirements; Statute of Frauds
a. Signed by the party to be charged; evidences a contract, not enforced beyond quantity stated in the writing
		i. (1) says that the correct terms are not even necessary
ii. (2) It is not required that the party being sued has signed the writing so long as it fulfills this portion of the provision.
(3) need correct quantity of goods
iii. A contract will not be enforced for a quantity greater than what is in the writing.
iv. It is not sufficient to show evidence of an offer; you must show evidence of a contract.
a. Bazak: the court holds that while purchase orders generally are construed as offers and not contracts, the additional language, highly specific terms, and the fact that it was sent form the defendant’s home office, all make this purchase order a sufficient writing to fulfill § 2-201.
b. A check can work as evidence of a contract.
1. If the seller sues the buyer, he could potentially be bound as he has signed the check.
2. Assume the seller has not endorsed the check, but does not object within the ten days.
. This would satisfy § 2-201(2) and the seller would be unable to raise a statute of frauds defense.
v. “(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of the goods shown in such writing.
       (2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.
       (3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable
(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or
(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or
(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606).”
VII. Exceptions
	A. Partial Performance
i. specially manufactured goods exception—who wants to buy it except the buyer of the contract?
ii. if you actually received the goods you should pay for it and the seller should receive payment
iii. Jolley v. Clay:  There’s been sufficient performance so that equity requires the payment.  They lived there, paid taxes, made improvements.
B. Merchant’s Exception
i. between merchants
ii. confirmation sent within reasonable time
iii. satisfies 2-201(1) against sender
iv. party receiving has reason to know its contents
v. no written notice of objection given within 10 days after receipt
	C. Reliance / Promissory Estoppel
		i. R.2d § 129: Action in Reliance; Specific Performance
a. “A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific performance.”
ii. Allied Grape Growers v. Bronco Wine Company: Would be a big problem for the seller if the buyer’s allowed to back out because grapes are perishable, might not find someone else to buy them and they will rot on the vine.  Also, seller got out of contract of another buyer so they could deliver grapes to Bronco, changed their position to their detriment.
D. Admissions—trying to prevent someone from using the statute of frauds to perpetuate a fraud.  D has to admit enough facts so that a court could determine there was a contract.
E. Promissory Fraud—someone makes a promise with no intention whatsoever of keeping it. This is a tort so the statute of frauds doesn’t apply.
VIII. Modification of Contracts within the Statute of Frauds
A. Wixon Jewelers, Inc. v. Di-star, Ltd.: P cancelled distribution agreement with D, says agreement was orally modified so that it differed from the written terms of the contract, and court held that a modification to a contract must, itself, satisfy the statute of frauds if it would be subject to the statute of frauds were it a separate contract.
B.  Two views:
i. (taken by the Wixon court) if contract as modified within the SOF, written evidence is required (R.2d), or
ii.  the only time you need written evidence of a sales contract is if the quantity is increased (UCC isn’t clear on this)
C.  SOF exceptions are available in the event there isn’t a writing (e.g. reliance)
D.  No Oral Modifications Clause—NOM clause
a.  whether or not such a clause is enforceable or whether maybe sometimes we don’t really need it
b.  Wagner v. Graziano Construction Company:  Contract, not within SOF, stated no extra work or changes from plans and specification under contract will be recognized, unless agreed to in writing beforehand.  P claims he was orally requested by D to perform extra work and was assured it didn’t need to be in writing, but D didn’t pay for the extra work.  Court held that even where the contract specifically states that no non-written modification will be recognized, the parties may yet alter their agreement by parol negotiation.
A. in non sale of goods cases NOM are not enforceable.
c.  Enforceability of “no oral modification” clauses
A.  common law: not enforceable
B.  UCC enforceable, unless there is reliance on the modification.  2-209(2)(4)(5).
Parol Evidence Rule
I. A technical rule
a. The final written contract is paramount to any other agreement.
i. does not just bar oral agreements, but also other written agreements
b. it might bar terms that are enforceable
i. will not bar evidence for an action in fraud regardless of an integrated contract bc that is a tort claim, not contract
c. a rule of substantive law, not just evidentiary
i. shows distrust of juries in that it will not allow someone to give evidence of a prior agreement
1. keeps things from the jury if judge decides to apply this rule to object to evidence
ii. it adds utility to the written contract
d. it may allow a party to get rid of a case early on (i.e. summary judgment)
II. Analysis
a. Do we have a written contract?
b. Is there evidence of a prior agreement of contemporaneous oral agreement?
i. PER does not apply to modifications
c. Did the parties intend the writing to be a final expression of terms in the written agreement (partial integration) or of all of the terms relating to the transaction (complete integration)?
i. Assume that when parties put an agreement in writing, they supersede any previous agreements that they may have had; it is the last word on what the terms are
ii. If so, evidence of prior agreement or contemporary oral agreement contradicting the integrated writing will be barred, unless falls under an exception.
III. Integrated writing factors
a. Detail of the contract: greater detail indicates it is more likely
b. Sophistication of the parties—i.e. if lawyers are drafting
i. Existence of a “merger clause”: all terms of the agreement are in the writing
ii. courts more likely to say everything’s there in the contract (or at least partially integrated)
iii. not dispositive however, just one of the factors to look at
1. modern trend
2. old way was if it had a merger clause then would assume that the contract was completely integrated
c. Industry practices: poof of informal contracts or if the parties frequently leave things out of the written contract makes it less likely
d. Is the contract in a pre-printed form: Form contracts are less likely to be viewed as integrated as there could easily be side agreements.
IV. Degrees of Integration for Written Contracts: Partial vs. Complete Integration
a. Partial: the parties intended the writing to be the final expression of the terms contained in the writing, but there may be consistent additional terms (i.e. side agreements)
i. this is final with respect to anything actually included in the contract, but evidence will be allowed regarding other side agreements
ii. Masterson v. Sine:  Court allows extrinsic evidence bc it views the collateral agreement to keep the business in the family might have been naturally made on the side; the option being personal does not contradict the writing, the writing is simply silent on this point; according to the “integrated writing factors” we do not have an integrated writing and this is a case where the evidence should be admitted.
b. Complete: written contracted intended to include absolutely everything with respect to the transaction
i. all the terms are present and evidence of all prior agreements or contemporaneous oral agreements should be excluded (unless there is an exception)
ii. WWW Associates Inc. v. Giancotieri:  Both parties were sophisticated; there is a merger clause; the parties know how to write contracts and how to express when only one party has the ability to exercise a right; when parties set down their agreement in a clear, complete document, their writing should as a rule be enforced according to its terms, and extrinsic evidence contrary to that is not admissible.
c. Seems to be that if there is contradictory evidence, the court will not admit it, but if the evidence is consistent with the writing then the courts are more likely to admit that evidence
i. this is bc it is understood that in practice parties don’t always put everything in writing
ii. if it contradicts, there is no way it can be completely integrated, but if it’s partially integrated, courts will not admit evidence of contradictory agreements (only consistent)
V. UCC § 2-202.  Final Written Expression:  Parol or Extrinsic Evidence
a. “Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented.”
i. by course of dealing or usage of trade (section 1-205) or by course of performance (section 2-208); and
ii. by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement
b. if this is a complete expression of everything, evidence will not be admitted even if it is consistent.
c. focuses on intent and that both parties have this intention
d. UCC is more liberal on allowing parol evidence
VI. When evidence of prior agreements or contemporaneous oral agreements will be admitted
a. Contract not even partially integrated
i. Auto dealer is the classic example of when this would become an issue
1. buyer signs a sales contract to buy a car with a provision in it saying that nothing has been said about the car even though the sales person has made many statements about the car; courts may allow evidence that will demonstrate that there were statements or warranty before the written agreement
2. Sophistication of the parties is an important aspect to consider
b. Condition precedent
i. A special rule; courts are much more likely to allow admission of evidence indicating conditions precedent—whenever there’s a circumstance where the evidence is “something had to happen before the written contract had effect.”
ii. Scott v. Wall:  Wall is trying to introduce evidence that there was an oral agreement before signing and that the promissory note is not enforceable; court allows extrinsic evidence bc finds that the contract is not complete; the evidence gives a condition precedent explaining why the contract was signed in the first place; in order for the promissory note to be enforceable, Wall would have had to negotiate an extended lease
1. Furthermore, the evidence does not contradict the note, it simply adds to its terms
iii. Evidence of conditions precedent are given more weight bc it would be unfair to enforce a contract that isn’t even enforceable based on the condition precedent; we cannot give weight to an unenforceable contract just bc it is written.
1. Can avoid this by adding to the merger clause that there are not conditions precedent to this contract
c. Consistent additional term (not completely integrated)
i. Parol evidence is admissible to prove consistent additional terms, provided that the written contract is not completely integrated.
ii. Question is whether the parties might naturally have had a side agreement under the circumstances.
iii. UCC—evidence of the terms would be admitted unless the parties “certainly” would have included them in the written contract.
iv. Masterson v. Sine:  In determining whether there has been an integration, see whether parties intended their writing to serve as the exclusive embodiment of their agreement.  Trying to bring in evidence that doesn’t contradict but very important.  Have to see if the parties naturally would not have put everything into the writing—that naturally would have side agreement outside writing.  Here it’s a very skeletal deed so majority concludes yes and allows evidence.
d. Ambiguity
i. Question is whether the offered evidence is relevant to prove a meaning to which the language in the written contract is reasonably susceptible.
ii. Masterson v. Sine:  Courts will admit parol evidence to clear up ambiguities.  The extrinsic evidence clarified what was meant in the deed when it discussed how much money needed to be paid to exercise the option; the evidence was admitted.
e. Course of performance, course of dealing, usage of trade
i. Course of performance—how parties had been performing under current contract
ii. Course of dealing—how they’d been performing under prior contracts
iii. Trade Usage—industry practices
iv. Columbia Nitrogen Corp. v. Royster Co.: wanted to bring in course of performance and course of dealing evidence to demonstrate that there was often a deviation from the expressed terms; the court finds that so long as there is a reasonable argument that can be made that will help the court determine what the parties actually intended, evidence should be admitted; a merger clause was in this contract, but trade usage, course of dealing, and course of performance are better indicators than such a clause, and a merger clause isn’t applicable when trade usage and dealing are inconsistent
v. Parties reasonably expect that contracts will be enforced according to these practices
vi. UCC 2-202: course of performance, course of dealing, and usage of trade is generally admissible to explain or supplement a contract unless carefully negated by a contract term (ordinary merger clause won’t work, have to be specific to exclude course of performance, etc.)
f. Misrepresentation
i. PER—fraud will be admitted, parol evidence of negligent misrepresentation depends on the jurisdiction, how the contract is drafted, and whether any exemption is done in a reasonable way.
ii. Keller v. AO Smith Havestore: the majority says in terms of evidence of fraud, that evidence will be allowed. Issue is whether evidence of negligent misrepresentation can come in if there is an otherwise integrated written contract.  This court says yes, but there is a split among courts.  Court also says contract could have been drafted better to absolve themselves of liability.
iii. there is a split among courts as to whether you are allowed to bring in evidence for negligent misrepresentation given a completely integrated contract
1. depends on the clarity of the contract, extent of the negotiations, and other circumstances
iv. policy with fraud that we don’t like it, but with negligent misrepresentation that requires a lower burden of proof, could undercut the utility of a written contract and add uncertainty to business transactions
v. also a public policy of favoring certainty in commercial transactions, so need to balance the two
g. Mistake—“Scrivener’s error”
i. when the person writing the contract did not write it correctly
ii. Thompson v. Estate of Coffield:  This is an action for reformation—to reform the contract.  Court finds the evidence to be admissible, even though it is contradicting the written contract, bc the written contract does not accurately reflect what the parties intended.  To get the court to grant reformation, must demonstrate: (1) the written contract is wrong, (2) both parties are mistaken or other party is acting inequitably, (3) proof of these elements by clear and convincing evidence.
iii. it is a higher burden of proof (clear and convincing evidence); if the case is more of a “he said, she said” kind of case then such evidence may not be allowed
h. Bottom Line:  courts rarely bar evidence under the PER unless it contradicts the writing and not always even in those situations!
VII. Plain Meaning Rule
a. Before evidence is admitted, the court will look at the contract itself and see if it is ambiguous; if there is plain meaning then it will not allow parol evidence
b. CA, UCC, R.2d reject this rule
i. Judges are not necessarily involved in the business and cannot be sure that they understand what was actually meant
ii. rather look to see if it is relevant to prove the meaning and if it is then it will be admitted
c. Columbia Nitrogen Corp.: court basically rejects this rule finding that it is not up to the court to first say whether it is ambiguous
VIII. Misunderstanding
a. R.2d § 20.  Effect of Misunderstanding
i. (1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and
1. (a) neither party knows or has reason to know that the meaning attached by the other; OR
2. (b) each party knows or each party has reason to know the meaning attached by the other
ii. (2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if
1. (a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; OR
2. (b) that party has reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.
iii. if the parties have different meanings and neither party has reason to know the meaning attached by the other, there is no contract at all
b. Plaintiff has the burden of proof to show that D knew or had reason to know of P’s meaning (and that P did not know or have reason to know of D’s meaning)
c. analysis is largely objective
d. courts will use parol evidence, course of performance, course of dealing and trade usage to resolve ambiguity
e. courts will use rules of construction and interpretation—for example, contra proferentum (ambiguous contract is construed against the maker)
f. Frigaliment v. BNS: due to the ambiguities of the term “chicken” the court allows parol evidence of cablegrams before the contract was made and expert witness testimony regarding trade usage to resolve the said ambiguities
i. Trade usage: when you have a newcomer, the trade usage must be shown as universal usage so that we’d reasonably expect a newcomer to understand
ii. here, the buyer accepted the birds so we know that there is some kind of contract; had he rejected them, it may be easier to prove his intent and that he did not have reason to know that the seller meant otherwise
iii. if neither party has a reason to know of a material term, there is no contract
Mistake
I. Focus on three basic elements in mutual mistake cases
a. need to find a mutual (both parties) mistake regarding a basic assumption upon which the contract was made
i. reasonable people can disagree as to whether a mistake is unilateral or mutual—analyze fact pattern for both
1. Wyoma v. Ciolek: the insurance company may think she doesn’t have any other injuries, but could be that they don’t know and don’t care; they may not be making any assumptions at all about future injury. Assuming the insurance co. was acting in good faith, then it’s probably mutual.
ii. Rabin suggests that it doesn’t really matter if it is mutual or unilateral, but rather that someone is taking a risk and the magnitude of the error.
b. mistake must be material
i. it is not enough to prove that the party would not have entered into the contract had it not been for the mistake; party must show that the resulting imbalance is so severe that it is not fair to uphold the contract
ii. ordinarily, this can be shown by demonstrating that the exchange is less favorable to the party seeking to undo the contract and more advantageous to the other party.
c. party trying to avoid contract must not have assumed the risk of mistake
i. R.2d § 154
ii. have to ask the question as to whether or not people are gambling rather than it being a mutual mistake and material assumption
1. if parties contract and they are award of uncertainty and the contract makes no way out, it can be assumed that they are gambling
2. if parties are gambling then courts will make the party live with their loss; if not gambling then perhaps can invoke the doctrine of mistake
II. R.2d § 152. When Mistake of Both Parties Makes a Contract Voidable
a. “(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.
b. “(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.”
III. R.2d § 154. When a Party Bears the Risk of Mistake
a. “A party bears the risk of mistake when:
i. the risk is allocated to him by agreement of the parties, OR
ii. he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, OR
iii. the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.”
1. (c) is telling the judge to do what is right and fair
2. focus on allocation of the risk; the mistake cases only rise bc the contract did not allocate the risk; when it is silent, the courts must figure it out
a. Wyoma v. Ciolek: there is an agreement that clearly allocates risk to Woyma, but the court disregards this because it is unfair; there is concern with upholding these types of general releases because the person signing may not be entitled to what is fair; the court uses (c) when (a) and (b) are perhaps not correct for public policy reasons
b. in CA these general releases tend not to be enforceable; there needs to be a certain amount of fairness in the process; the question becomes how much—court lists factors to determine whether it’s enforceable—very little negotiating, amount of consideration is inadequate, etc.
c. settlement agreements are given scrutiny for reasons of public policy.
d. policy favoring settlement agreements so this goes against that, and if a party is allowed to go back on their agreement (here), undercuts the utility of the agreement
e. but, does encourage insurance companies to behave more responsibly.
IV. Factors Relevant to Mistake Analysis
a. magnitude of mistake (materiality)
b. what does the contract say?
c. sophistication of party seeking relief
d. business practices (return privilege?)
e. is party seeking relief on good faith? extent that fault factors into the analysis, something the party seeking relief will be at fault a bit, but simple negligence is not necessarily enough to bar relief
f. to what extent has other party reasonably relied on the contract? stoke brokerage cases
g. was party seeking relief gambling (e.g. “storage wars?”) have to live iwht whatever deal you got
h. reasonable people can disagree on whether relief should be granted
V. Reilley v. Richards:  the court looks to see if the exchange is so severe that the contract must be undone; upholding this contract would result in the buyer being left with land that is worth a lot less than what he paid.  Lack of knowledge that a significant portion of the lot is located in a floodway is a mistake of fact of both parties that goes to the character of the property—mutual mistake is material to the contract.
a. the court decides what the scope of the inspection clause is and finds that no duty was imposed on the buyer to discover the floodplain
b. court finds rescission in this case to be proper
i. problem with that could potentially be that allowing relief too readily seriously undercuts the finality of contracting
ii. have a policy of finality bc we want people to rely on contracts (once a contract has been fully performed, hesitant to make it undone)
c. Three policies that factor into this
i. finality—it’s a done deal, don’t like to have to re-litigate stuff that’s already happened
ii. unjust enrichment—sometimes in a mistake situation we see that one party is getting more than they ought to have got
iii. reliance—we want parties to be able to rely on contracts ,so when a party reasonably relies, we don’t want to have to undo that
VI. R.2d § 157. Effect of Fault of Party Seeking Relief
a. “A mistaken party’s fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.”
b. Will not bar a party from avoidance unless there is a failure to act in good faith and fair dealing.
i. Willful blindness would be a high enough circumstance
ii. An innocent error would not bar relief
VII. R.2d § 158. Relief Including Restitution
a. “(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§ 240 and 376.
b. (2) In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties’ reliance interests.”
c. When we decide whether to grant relief on the basis of mutual mistake, we look at reliance of the other side and whether they will be hurt if we make them go back to square one.
d. reliance is relevant, but have to ask to what extent has the other party made themselves worse off as a result, and if they’re so much worse off that if we were to undo the contract it would really hurt them, then maybe the policy of finality would trump the policy of fairness
VIII. Unilateral Mistake
a. R.2d § 153. When Mistake of One Party Makes a Contract Voidable
i. “When a mistake of one party at the time of a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and
1. the effect of the mistake is such that enforcement of the contract would be unconscionable, OR
2. the other party had reason to know of the mistake or his fault caused the mistake
a. unilateral mistake regarding basic assumption
b. material
c. non-mistaken party had reason to know of mistake OR enforcement of contract would lead to unconscionable result
d. no risk assumption under R.2d § 154
ii. one party makes an assumption that turns out to be wrong
b. Donovan v. RRL Corporation:  Typo made by newspaper listed D’s advertised price incorrectly and P attempted to purchase car at that price, but D refused to sell.  Court held for D: a significant error in the price term of a contract constitutes a mistake regarding a basic assumption upon which the contract is made, and such a mistake ordinarily has a material effect adverse to the mistaken party. 
IX. Doctrine of Impracticability
a. Falls under the broad category of “stuff happens”
i. the parties can say that a risk is assumed and allocate the risk, but most of the time, the problem is that the parties have not said what happens when a particular event occurs
b. generally applied when discussing something that happens after the contract has been entered into
c. common law: no excuse for failure to perform, except for maybe death
i. relief under doctrine of impossibility was very rare
ii. normally has to be a situation where it’s ruinous to perform physically or impossible to perform—look to fires, intervening weather, state law that would make the contract illegal, wars, etc.
d. courts are still very reluctant to grant relief under this theory; it must be impossible (i.e. playing in the concert hall that had burned down) or would cause something like bankruptcy if performance were enforced
e. UCC and restatement is the same analysis
i. Impracticable performance
ii. Caused by an event the non-occurrence of which was a basic assumption upon which the contract was made
1. must point to an event
2. must demonstrate that the event was not foreseeable
a. if party can foresee an event and did not mention anything in the contract about what to do in such an event, then it is assumed that they intended performance regardless
3. event not caused by fault of party seeking excuse
a. usually these events are external things, like earth quakes
4. party seeking excuse did not assume the risk
a. look at what the contract said
b. this doctrine is in the nature of a gap-filler provision
c. foreseeability factors in—if things are foreseeable and the contract doesn’t say anything, we assume they’re agreeing to perform no matter what
d. generally only going to grant relief on things that are not foreseeable
f. party who would have to perform says they can’t do this or it would ruin them, so ask the court to grant relief (similar elements to mistake, but mistake generally at issue is something at the time of contracting, where here it happens later)
g. impracticability cases are going to involve a big loss for somebody, and if they party doesn’t get excused they will be bankrupt
h. Mishara Construction Co. v. Transit-Mixed Concrete Corp.: delivery stopped due to picket line; qualifies if look at the four steps of impracticability above; this is not a case of absolute impossibility, but rather looks at how difficult and practical it is to require the delivery.  P’s problems are being visited on D if we make D actually perform this contract.  P also had better knowledge of the situation.
i. if at the time of contracting, the seller was aware of an existing labor suit and that they would have to deal with a picket line, then it can be assumed that they were assuming the risk
i. R.2d § 261. Discharge by Supervening Impracticability
i. “Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.”
j. R.2d § 263. Destruction, Deterioration or Failure to Come Into Existence of Thing Necessary for Performance
i. “If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.”
ii. look at who is in the better position, who is able to prevent the event
1. an economic argument of allocating the risk to the least cost provider
iii. or look at it as to whether it is even possible to continue work given the type of work required by the contract
1. relational contract theory approach: look at contractual relationship in the same way that we look at a personal relationship and as things come up, it is reasonable to expect that parties will make adjustments
k. Existing Impracticability or Frustration of Purpose
i. R.2d § 266. Existing Impracticability or Frustration
1. “(1) Where, at the time a contract is made, a party’s performance under it is impracticable without his fault because of a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, no duty to render that performance arises, unless the language or circumstances indicate the contrary.
2. (2) Where, at the time a contract is made, a party’s principal purpose is substantially frustrated without his fault by a fact of which he has no reason to know and the non-existence of which is a basic assumption on which the contract is made, no duty of that party to render performance arises, unless the language or circumstances indicate the contrary.”
ii. For existing impracticability, still do the impracticability analysis
1. Sunflower Electric Co-op v. Tomlinson Oil Co.: the seller cannot deliver the gas as promised under the contract; this problem existed at the time the parties contracted and foreseeable that it would. So when something is foreseeable, D assumed the risk. The language of “guarantee” tends to allocate the risk to Tomlinson.  Look at what the contract says—seller is making a guarantee.
a. is a sort of all or nothing approach, which may incentivize parties to settle outside of court
2. whenever discussing existing impracticability, mistake is a possible argument
a. if performance is impossible/impracticable, that is probably the better defense than mistake bc less likely a court would say that someone assumes the risk of doing something impossible/impracticable
b. to argue impracticability, must show that performance is impossible
i. however, in assumption of the risk, a court will find it less likely that one has assumed the risk of something that was impossible
c. mistake does not have such a high burden: materiality
iii. Frustration of Purpose
1. when the entire purpose behind the contract becomes frustrated, excuse will be granted—there was a reason why the party entered into the contract and now that reason doesn’t exist any more
a. renting out of the rooms to view the coronation of King Edward, cancelled, renters were excused from their duties
2. Courts are VERY reluctant to grant relief under frustration of purpose—even more rare application than impracticability
3. the UCC does not officially adopt this doctrine, but it is recognized in the comments and can be used to supplement SOG cases
4. Courts are extremely reluctant to grant relief on this basis, it is a very unusual circumstance
5. Chase Precast Corporation v. John J Paonessa: the supply of the median barriers was specifically for a particular portion of the highway that was no longer going to be built.  Foreseeable that something like this could happen, and part of the trade usage.
a. how the purpose is defined is key to whether relief will be granted
i. a more narrow purpose leads to a more likely use of the frustration doctrine
ii. defining a broader purpose may suggest that the use of the contract has not been frustrated
6. Analysis
a. substantial frustration of principal purpose of contract caused by event—parties when they enter into the contract must know they entered into it for a particular purpose and what that purpose is
b. non-occurrence of event basic assumption upon which the contract was made
c. no fault of party seeking excuse
d. no assumption of risk by party seeking excuse
Unconscionability
I. An argument that the contract was just unfair
	A. Similar to bad faith, you know unconscionability when you see it
B. It is so one-sided, so not within the reasonable expectations of the parties, so unfair that it should be rendered unenforceable due to unconscionability
C. Generally the analysis is performed taking into consideration the facts at the time of signing, not what happens as a result of the contract
D. What really drives the analysis is the unfairness of the term
II. Graham analysis
A. Contract of adhesion?
i. A form contract drafted by the party with stronger bargaining power and basically offered in a “take it or leave it” manner to the weaker party
ii. Just because a contract is one of adhesion does not make it unenforceable, but must continue the analysis
	B. If yes, is it unenforceable?
i. If the terms are not within the reasonable expectations of the weaker party; or
ii. They are unduly oppressive or unconscionable
iii. Contracts of adhesion are generally enforceable unless they fall into one of the exceptions in (i) or (ii)
C. Graham v. Scissor-Tail: arbitration clause that subjected Graham to an arbiter that was not neutral; court recognized that some of the dicker terms could be negotiated, but this particular clause could not; the court finds this contract to be unconscionable based on the second exception as there needs to be some neutrality from the arbitrator; no matter what, the arbitrator would have found for Russell and so the clause was illusory and he had no duties under the contract.  Arbitration must have a minimum level of integrity and this does not.  Public policy that we do not want the judicial system to enforce any kind of award where there wasn’t at least a minimum level of integrity.
D. Williams v. Walker-Thomas: store maintained control over consumers with right to repossess any item that had ever been purchased form them until every item had been paid off; was found to be a sharp business practice; appellate court decided common law would support a finding.  Nothing here goes against public policy.
III. Not an all-or-nothing decision; the court has the ability to rewrite the provision so that it will no longer be unconscionable
A. Graham: court did not throw out arbitration entirely but rather ordered it go back down to a neutral arbitrator that is agreed upon by both parties
IV. UCC Approach: § 2-302. Unconscionable Contract or Clause
A. “(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.”
B. Purpose: to prevent oppression and unfair surprise
i. Look to see whether the person purchasing can make informed decisions
C. Elements
	i. Procedural unconscionability
		a. Problems in bargaining process
		b. Lack of meaningful choice
1. Williams v. Walker-Thomas: reasonably believes once she pays off an item, she owns it; if she doesn’t understand the provision, she cannot have a meaningful choice
2. If you can’t bargain over it, no meaningful choice
3. Look to see if you can negotiate at all
		c. Need of person bargaining
		d. How vital service
		e. Alternatives
		f. Lack of education
		g. Sophistication
		h. Legalese
		i. Fine print
		j. Deceptive sales practices
	ii. Substantive unconscionability
		a. Terms unreasonably favorable to one party
b. “ so extreme as to appear unconscionable according to the business practices at the time and place.”
D. Determination: by court, at the time of contracting
E. Decision for the judge to enforce clause to some extent or not at all
F. Court’s role in determining whether the price term is unconscionable
	i. Door-to-door salesmen
		a. These types of sales are inherently suspect
		b. Likely the only term that is disclosed is the price per month
		c. Not very easy to comparison shop
d. “Deceptive sales practices” is found to be one of the procedural aspects
e. Jones v. Star Credit: paying $1439.69 for a $300 fridge was found to be unconscionable; the court decided that the defendant had paid enough.  It’s about the nature of the price in this case.  Home solicitation cases are notoriously suspect—someone paying installment payments over a long period of time where someone’s paying a fairly low monthly rate and being induced into the contract.  With home solicitation people can by overwhelmed by relentless salespeople and give in, and with installment sales, people can be bamboozled, not thinking about how much they’re really paying.
1. Perhaps not the court’s role to bail people out of bad deals, but the fact pattern here somewhat shocks the conscience when read
ii. The retail price is what should be considered in finding an unconscionability determination
a. It is the fair market retail price, not the wholesale price because must look at what is “readily available” to the consumer in determining price unconscionability
b. Remco Enterprises Inc. v. Houston: court found the price term was not unconscionable.  D could have cancelled the agreement at any time and returned the rented property, but instead waited to default on payments.  Court found D understood what she was doing entering into this bargain.
1. While the wholesale price was $500 and the contract price was $1768, the court determines must use the retail price of $850 for its consideration of unconscionability
2. The defendant gained other privileges (credit, right to return) for the increased price and it was therefore justified
c. Price unconscionability cases are pretty rare—3:1 situation might be an issue, but usually courts will let people charge what they want.
Remedies
I. What the injured party’s remedies are if there is a breach of contract
A. Not a focus on the reasonable person, but rather how much value was lost to the plaintiff
B. Efficient breach theory
i. There are some breaches that are economically efficient to society as a whole
ii. Only works if we actually compensate the injured party for their lost expectation
II. Specific performance (see R.2d §§ 357-60, 364-6)
	A. Equitable remedy
i. Although the law and equity are now in the same court, in order to obtain an equitable remedy, you have to first fail at obtaining an adequate legal remedy
	a. Not the preferred remedy because
		1. Judicial burden
		2. Deters efficient breaches
	3. Distaste for compulsion—courts don’t like to compel and 		    supervise performance
ii. Specific performance is only available if the party cannot be compensated with legal remedies (i.e. damages are inadequate)
a. Petry v. Tanglwood Lakes: court finds that the value could be ascertained and determined and therefore, the legal remedy was adequate
b. Goldblatt Bros. v. Addison Green Meadows: D said he would pave roads for parking and did not, P alleges his business suffered irreparable damage.  Difficult to determine amount of profits lost from breach of nonperformance; would be a very speculative determination; easiest thing for the court to do was order the paving of the lot.
c. Severson v. Elberon Elevator, Inc.: P was going to purchase the physical assets of the grain elevators from D.  Court found that real estate is assumed to possess the necessary quality for specific performance—D’s assets were uniquely suited to the operation of a grain elevator business.
iii. It must be administratively feasible
	a. It is typically easier to simply order monetary damages
b. If have to continuously regulate and supervise the parties, specific performance is an unlikely award
1. Petry v. Tanglwood Lakes: court would have had to supervise the construction of the lake; found the legal remedy to be adequate
A.  Judicial economy—don’t want cases to be hung up in the court forever while the judges take time to insure specific performance
2. Goldblatt Bros. v. Addison Green Meadows: court orders specific performance in paving a driveway and lot; this is not too difficult to supervise.
A. even when courts are ordering specific performance, they’re not necessarily requiring that the entire contract be performed, can just be partial depending on balancing the hardships.
c. Judicial efficiency is a very important policy
	1. Courts may often take the easy way out
e. If the seller cannot perform due to third parties’ interests, the court will not order specific performance
1. Petry v. Tanglwood Lakes: was a settlement that agreed upon a rec. area rather than a lake; now there are competing third party interests involved and her rights do not simply trump theirs
iv. The contract must contain certain terms
a. The court must be able to understand what to enforce under the contract
b. Enhanced requirement of certainty when specific performance is sought (as opposed to damages)
c. Court needs to be able to look at the contract to see how things are supposed to be and to be able to determine when all the performance has been completed
	B. Real estate
		i. Provides special circumstance where legal damages are inadequate
ii. Has special or unique qualities that cannot be compensated for through damages; a quality that cannot be given a quantitative value
a. The problem does not lie in the fact that no amount of money would do, but rather that calculating the amount of money that would compensate the buyer in what they are looking for is difficult
		iii. Can do an appraisal of real estate, but it is imprecise
			a. It is not as easy to determine its value as with commodities
iv. Personal property tends to viewed as fungible and legal remedy is adequate
	C. Inability to pay damages
i. If the defendants would be unlikely to pay a damages judgment, the court may find the legal remedy to be inadequate
ii. Only a factor, not dispositive
	D. Services
i. While employees are usually viewed as fungible and damages can easily be awarded, if the profession is one that the employee has a special talent that cannot be easily replaced (professional athletes) a negative injunction may be appropriate
ii. Personal service contracts will not be compelled
a. Generally do not like to force people to do things against their will, especially in a personal service contract
	1. Like a servitude
2. Would also lead to many problems as to whether the employee is performing at the level he should
		iii. R.2d § 367. Contracts for Personal Service or Supervision
a. “(1) A promise to render personal service will not be specifically enforced.
(2) A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable to will be to leave the employee without other reasonable means of making a living.”
iv. Nassau Sports v. Peters: Legal remedy is inadequate bc can’t measure to any degree of certainty how much is lost by virtue of Peters not playing for the team.  Court granted a negative injunction not allowing Peters to play for another team; while it does not compel his service, he is still bound by the exclusivity provision of the contract.
a. Courts will give a certain amount of weight to such a clause, but they are not necessarily bound to honor such provisions
	E. Covenants not to compete
i. There is a legitimate basis for such provisions, but there is a concern of overreaching
ii. Multifactored balancing test
1. Employer’s legitimate interest in having covenant not to compete
2. Employee in a position when starting out to negotiate this
3. Public interest—want to encourage competition so there is no monopoly
iii. Rogers v. Runfola & Associates: D sought specific performance of the covenant and requested that Ps be enjoined from violating its provisions.  The court finds there is too much of a hardship on the employees for specific performance and exceed what is reasonable to protect P’s business; the court therefore modified the covenant; extends it another year and limiting the ability to solicit customers; remands to find damages as under the rewritten covenant.  Injunctive relief appropriate with these covenants bc can’t determine damages.
a. Factors in determining reasonableness of these types of covenants
1. Degree that this will undermine the employer’s business if not enforced
2. Employees’ need to make a living in their chosen profession using the skills they have obtained while working for the employer
3. Public’s interest of having competition
		iv. Blue pencil provision
a. The court has the discretion and ability to rewrite a provision
b. A very uncertain/subjective area
c. Parties will often include a statement to increase the chances of enforceability
1. “If the space an time limitations are invalid they shall be reduced to the maximum reasonable restrictions allowed under law.”
v. CA courts will not accept a covenant not to compete in employment contracts, but are more willing to uphold one in the sale of a business
a. An employee has little bargaining power and receiving very little if anything at all
b. In the sale of a business, the owner is receiving a significant amount of money for the business and want the buyer to obtain something for his money
		vi. R.2d § 188. Ancillary Restraints on Competition
a. “(1) A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if
	(a) the restraint is greater than is needed to protect the promisee’s 		legitimate interest, or
	(b) the promisee’s need is outweighed by the hardship to the 	promisor and the likely injury to the public.
(2) Promises imposing restraints that are ancillary to a valid transaction or 	relationship include the following:
	(a) a promise by the seller of a business not to compete with the 	buyer in such a way as to injure the value of the business sold;
	(b) a promise by an employee or other agent not to compete with 	his employer or other principal;
	(c) a promise by a partner not to compete with the partnership.”
	F. Court has a lot of discretion in dealing with issues of equity
		i. Will balance various things when deciding if it is proper or not
a. Hardship on the promisor to perform vs. hardship on the promisee if the contract is not performed
b. The court has the ability to alter the remedy as justice demands
1. Goldblatt Bros.: court orders partial specific performance; orders that access to Addison Road is created, but no the additional parking spaces
G. Just because a court orders specific performance, it doesn’t mean the contract will necessarily be performed
	i. The parties can still settle
a. After any judgment there are often still discussions of settlement
b. Can still be negotiations between parties that will ultimately result in a monetary settlement
III. Equitable defenses
	A. Balance of hardships
i. Specific performance may be denied because the hardship is greater than the benefit of enforcing the contract
ii. Schartz v. DRB&M: Asserted defense of unclean hands, but everyone was acting inequitably.  Asserted defense of laches, that P could have been more definite in asserting Ds were violating the covenant, but that’s only two people.  Harsh result that they will have to tear down building but oh well.
The court recognizes that there is a burden on the defendants (will cost them $62,000 on top of the $64,000 they have already spent), but there is value in the covenants that it finds is worth more to the plaintiffs than the burden.  
	B. Unfair price
i. Brandolino v. Lindsay: P performed all obligations, D did not have just cause or excuse to refuse to perform the agreement, and acted in bad faith in refusing to convey the property to P.  Court does not find specific performance appropriate, but it does grant damages.  Court gave P money that equaled the profit they would have made if they were able to resell it.
a. Real property is unique in that it may appreciate more than other commodities over time; there may be a reason the seller wants to hold onto the land
b. To the extent the buyer has damages, they will be awarded, but allow the seller to hold onto the land which may ultimately be a benefit to them
c. Court says not so unfair we’re not going to stop enforcing it (not unconscionable), but not enough for specific performance—specific performance can be viewed as a harsher remedy than some others
ii. These cases tend to be when the parties have made a deal a long time ago with an option to exercise in the future
a. As time goes by, the option becomes more and more unfair and the court has discretion not to enforce it, but award damages instead
		iii. Court has discretion to determine what is unfair
iv. These types of cases are rare because the courts do not like to get involved in contracts where parties have determined their own price
	C. Unclean hands
		i. Party seeking equity must be acting equitably
ii. Schartz v. DRB&M: Schartz is also in violation of the covenant and therefore she has unclean hands and cannot bring a claim against the defendant
	D. Laches
		i. Unreasonably delay in asserting rights resulting in prejudice to other party
			a. Equitable equivalent to SOL
			b. Also must be prejudice
ii. Schartz v. DRB&M: court finds Esfeld is guilty of laches due to the lack of diligence in informing the defendants of the requirements and so cannot bring a claim against the defendants.  Could have made more of an effort to inform Ds of the violation.
IV. Damages
	A. Preferred remedy
B. You must be able to calculate the monetary value with a particular degree of certainty
C. Three interests to be concerned about
	i. Reliance
a. Concern is with the worsening of the plaintiff’s position by the breach of a contract
b. Look to how much money it would take to restore the plaintiff to the position they were in before the contract was entered into
		ii. Restitution
			a. The need to prevent unjust enrichment
b. Should make the breaching party give back whatever benefit it received
c. If breach is sufficiently bad so as to allow the plaintiff to rescind the contract, the recovery will be restitution
		iii. Expectation
a. Seek to put the party in the position that would have occurred had the contract been fulfilled
b. Generally speaking, the plaintiff is entitled to sue for this interest.
1. Preferred award as it takes into account reliance; provides adequate compensation; incentivizes potential breaching party to perform
c. If cannot prove expectation profits with reasonable certainty then seek reliance damages
1. The plaintiff has the BOF to the extent of a reasonably certain and factual basis of computation.
2. Gruber v. S-M News: P promised to manufacture Christmas cards and D promised to use reasonable diligence to sell them, but didn’t.  There were many uncertain determinations and the court finds that no amount can be determined and so cannot award expectation damages; instead plaintiff is entitled to their reliance damages.
D. Sullivan v. O’Connor: court comes up with a hybrid method of calculating damages for the botched nose job
i. No proof of earnings lost and the doctor was not found to be negligent, but her nose is obviously worse
a. Public policy against suing doctors—concern that a patient would be able to come in and say that the doctor had promised a specific result
b. Have to have proof that there’s a definite promise that the doctor didn’t keep.
		ii. Pain and suffering
a. Nothing bars a court from awarding pain and suffering in contract cases
b. Normally they are not awardable because it is not foreseeable that a breach would lead to pain and suffering damages and we don’t want to punish contract breachers
	1. Goal is not to punish, but to compensate injured party
	2. Also don’t want to deter efficient breachers—can sometimes be 	societally beneficial if breaching party is moving goods and 	services to somebody who values them more highly as long as we 	give the benefit to the non-breaching party
c. This is a case where emotional distress is foreseeable and therefore damages for pain and suffering are appropriate
iii. 
· Expectation damages—if the contract had been performed, wouldn’t have had to undergo a 3rd procedure so give her that too.
· Reliance—trying to put money back into pocket to compensate her for all of her worsening of condition that occurred during this contractual relationship—if it weren’t for the contract, would this have occurred?
iv. Full expectation value is not awarded here due to uncertainty in calculating that value and not wanting to open the floodgates for this sort of litigation
· Value of nose promised =15
· Value of nose before = 5
· Value of nose after = 4
· Pain and suffering from operations 1 and 2 = 3
· Pain and suffering from operation 3 = 2
· Doctor’s fee = 1
· Expectation = (15-4) + 2
· Reliance (compensate for whatever worsening of her condition occurred bc of her contract) (5-4) + 3 + 2 + 1
· Restitution = 1
· Court: (5-4) + 2 +1 
	E. R.2d § 347. Measure of Damages in General/Expectation Damages in a Land Sale
i. “Subject to the limitations stated in §§ 350-53, the injured party has a right to damages based on his expectation interest as measured by
	(a) the loss in the value to him of the other party’s performance caused by its failure or deficiency, plus
	(b) any other loss, including incidental or consequential loss, caused by the breach, less
	(c) any cost or other loss that he has avoided by not having to perform.”
ii. Loss in value + other loss – cost saved in not having to perform
· assume contract price = 100, fair market value of land = 150, no other loss.  Buyer hasn’t paid when seller breaches.
· Formula: 150 (loss in value) – 100 (cost saved in not having to perform) = 50
	F. R.2d § 349. Damages Based on Reliance Interest
i. “As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.”
a. The BOP is on the defendant to prove any loss that should be subtracted from the damages that should be awarded
1. They are the breaching party, the one causing the problem in the first place, and if they don’t want to pay a penalty, they need to show why they don’t have to
	G. Damages are to be calculated at the time of breach (performance)
		i. Used because we assume the buyer can make a substitute purchase
a. Not very accurate in a land sale case as each parcel of land is unique and not very fungible
1. Determine the value at the time of breach by subtracting what the buyer was going to pay from the FMV at the time of breach
2. Bachewicz v. American National Bank: Ps offered to buy D’s property and Ds accepted but failed to convey the property due to a falling out bw them.  Ds later sold the property to a third party. Have to determine what the value of the building was a t the time that the seller was supposed to deliver it to buyer, but court finds that there is too much uncertainty as to what the FMV was at the time of breach and therefore only awards nominal damages to the defendant.  No evidence that on that date the property was worth anything more than what buyer agreed to pay for it.
ii. Because of the uncertainties that happen after the breach, we measure the loss of value at the time of breach
iii. A plaintiff cannot collect damages until they are due when there are only duties remaining on one party
a. Even if a party repudiates a contract, will not award damages until the time of performance has occurred
b. Damages must be shown with reasonable certainty and giving a lump sum to a plaintiff before payments are due would require uncertain future estimates by the court
c. If a party repudiates, can injured party sue for everything due in future?
I. Duties remaining on both sides?
a. at the time of repudiation—immediate action for present and future damages
II. Only duty on part of repudiating party?
a. Where there are duties remaining only on one side of the contract, the injured party must await the time for performance before suing.
b. Greguhn v. Mutual of Omaha Insurance Co: P injured himself working after sigining insurance policy, and then was diagnosed with a pre-existing condition.  D stopped making payments. Majority finds that, as the only duty that remains is on one party and the payments are not yet due, the plaintiff cannot yet collect. P has to sue every time.
d. When there are duties remaining on both sides, the plaintiff may sue immediately
e. R.2d § 243. Effect of a Breach by Non-Performance As Giving Rise to a Claim for Damages for Total Breach
1. “(2) Except as stated in Subsection (3), a breach by non-performance accompanied or followed by a repudiation gives rise to a claim for damages for total breach.
(3) Where at the time of the breach the only remaining duties of performance are those of the party in breach and are for the payment of money in installments not related to one another, his breach by non-performance as to less than the whole, whether or not accompanied or followed by a repudiation, does not give rise to a claim for damages for total breach.”
f. Acceleration clauses are a common way of dealing with situations where there is only a duty on the part of one party
1. But may be viewed as punitive and not allowed to obtain punitive damages for contract cases
	H. Limitations on damages
		i. Generally, there are no emotional distress damages
			a. R.2d § 353. Loss Due to Emotional Disturbance
1. “Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result.”
. Botched funeral or wedding cases would be examples of when “emotional disturbance was a particularly likely result”
ß. Sullivan v. O’Connor: pain and suffering award for the botched nose job
		ii. No punitive damages
			a. R.2d § 355. Punitive Damages
1. “Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.”
	. Need a tort for punitive damages award
ß. If there exists a tortious breach then can proceed under tort law.
		iii. Must be reasonably certain
			a. R.2d § 352. Uncertainty as a Limitation on Damages
1. “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”
. Factor of willfulness will lead to a requirement of a lesser degree of certainty
b. Native Alaskan Reclamation and Pest Control Inc: an estimate must be made in converting the planes and what the value of the planes would be and what that would cost; because there was a willful breach, the court will call close ones in favor of the injured party and allow a bit of speculation on the damages
	1. Supported by the R.2d commentary
		iv. Must be reasonably foreseeable as a probable consequence of breach at time 			contract is made
a. R.2d § 351. Unforeseeability and Related Limitations on Damages
1. “(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach
	(a) in the ordinary course of event, or
	(b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.”
	. “Probable” – more likely than not
b. Comment f: courts have a lot of discretion in determining if something was foreseeable or not
1. Courts will determine what is fair under the circumstances
c. Hadley v. Baxendale: Announces new RULE: Where two parties have made a contract which one of them has broken, damages should be such that fairly and reasonably could arise naturally, or can reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as a probable result of the breach of it; court finds that the defendant could not have known that this was the only shaft that the plaintiff had and that loss of profits would necessarily result.
	1. Led to the rule in R.2d § 351
2. Plaintiff would have had a better argument suing in tort law as only requires foreseeability of possible consequence
d. Applies to all types of damages
e. Willfulness is not a factor when looking at the foreseeability
1. Foreseeability is at the time of contracting, not at the time of breach
. People need to know at the time of contracting what risks may be involved in the agreement
f. Damages designed not to chill commerce, so must be foreseeable, not just anything that comes from the breach.
1. Puts a burden on P to make D aware of circumstances of nonperformance.
g. Native Alaskan v. United Bank Alaska:  P obtained financing from D to buy aircrafts, later learned that D would not extend further credit to P.  P attempted to find replacement and couldn’t.  Court found that it was foreseeable that another lender would refuse to finance P after D breached, so awarded expectation damages.
1. Expectation damages = loss in value (value of planes after conversion) – costs avoided bc deal fell through (e.g. acquisition costs, costs of conversion not paid, interest not paid) + additional costs incurred bc of breach (e.g. costs of trying to get another loan, any reasonable amounts paid to try to keep deal alive)
		v. May be limited to avoid disproportionate compensation
a. R.2d § 351. Unforeseeability and Related Limitations on Damages
		vi. Obligation to mitigate damages
		a. R.2d § 350. Avoidability as a Limitation on Damages
1. “(1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.
(2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.”
. Damages can be limited in the event that the injured 
party did not take reasonable steps to limit the loss
b. If the injured party takes a job that he would have regardless of the breach, then it is considered “lost volume” and is not applicable to mitigation
		vii. Economic waste
			a. R.2d § 348. Alternatives to Loss in Value of Performance
1. “(1) If a breach delays the use of property and the loss in value to the injured party is not proved with reasonable certainty, he may recover damages based on the rental value of the property or on interest on the value of the property.
(2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on
	(a) the diminution in the market price of the property caused by the breach, or
	(b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.
(3) If a breach is of a promise conditioned on a fortuitous event and it is uncertain whether the event would have occurred had there been no breach, the injured party may recover damages based on the value of the conditional right at the time of breach.”
b. A plaintiff can be awarded either the value of the promised performance or the cost of a substitute product or of repair
1. If there is a radical difference between the two, the law may refuse to give the plaintiff the higher figure
		viii. Prejudgment interest
a. If you have to wait five years to go to trial, it will be worth less at the time it is awarded than at the time the contract was to be performed
b. Can only add prejudgment interest if it is easily calculable
	1. Generally limited to liquidated sums
c. R.2d § 354. Interest as Damages
1. “(1) If the breach consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value, interest is recoverable from the time for performance on the amount due less all deductions to which the party in breach is entitled.
(2) In any other case, such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due.”
		ix. Lawyer’s fees
			a. Cal. Civ. Code § 1717
b. American rule for lawyer’s fees is that each side pays its own costs in attorney’s fees
	1. This takes away from the take-home damages
. Can deal with this problem by putting a provision in the contract that the loser must pay the other side’s fees, but would then have to pay if you lost
	I. Consequential damages
		i. They fall as a consequence of the breach
		ii. R.2d § 347(b)
iii. If there is a legitimate reason for the clause to be enforced, can put in the contract that there will be no liability for consequential damages in the event of breach
a. Can look at the clause under an unconscionability test
1. UCC § 2-719(3): “Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.”
	J. Economic waste
i. In determining economic waste, we must keep in mind the limitation of certainty
ii. Perhaps a misnomer because, to the extent that the injured party can spend the damages on the things he views as being valuable
a. This is not necessarily wasteful, but it is a disproportionate compensation
		iv. County of Maricopa v. Walsh:
			a. Application of R.2d §348(2)
1. (Value as promised to P) – (Value as performed to P)
				2. Cost of repair to make as promised
3. Cost of repair to make of same value as promised
				4. Diminution in market value caused by breach
	K. Alternative Performance/Liquidated Damages Provisions
		i. Approach
a. Does the contract call for an alternative performance (a “realistic and rational choice”) or liquidated damages?
	1. A reasonable alternative performance is enforceable
. Courts usually view prepayment provisions as reasonable alternatives
2. If the contract is really to do one option and the other is actually a penalty, it will not likely be enforced
	. Concern with parties overreaching
	ß. Overriding efficient breach theory
∂. People do not often take into account a realistic chance of default; the law protects people from themselves
			b. If liquidated damages, is the amount reasonable?
1. Does it reasonably approximate what the actual damages are?
2. Always examine reasonableness at the time of contracting
	. Ridgley v. Topa
3. Examine reasonableness using an after-the-fact analysis when the evidence is clear of what actually occurred and that there has been a loss (or would have occurred)
. Schrenko v. Regnante: according to this court it is relevant to look at what actually happened after the fact in determining whether this is a punitive amount
ß. Cal. Civ. Code § 1675 deals specifically with sales of residential property
I. “(e) For the purposes of subdivisions (c) and (d), the reasonableness of an amount actually paid as liquidated damages shall be determined by taking into account both of the following:
	(1) The circumstances existing at the time the contract was made.
	(2) The price and other terms and circumstances of any subsequent sale or contract to sell and purchase the same property if such sale or contract is made within six months of the buyer’s default.”
∂. Will look after the fact in certain cases where it is really easy to tell what actually happened
ii. Ridgley v. Topa Thrift: court finds the prepayment provision is tied to a default and only applies if the borrower defaulted and is therefore a penalty to breach of contract; to be reasonable, it would need to reflect the actual loss incurred; the court finds there is no way the late loan payment would equal six months of interest
	a. Majority takes a form approach
b. Dissent looks at what was really going on here and just because it is tied to the default does not make it a penalty
iii. Blank v. Borden: court finds the withdraw from sale clause in the broker agreement is a reasonable alternative; considers that it was an arm’s length negotiated contract and seems to be looking at how it was drafted
a. Some courts view these types of clauses as liquidated damage provisions, not reasonable alternatives
1. If the property is withdrawn, the homeowner has to pay a percentage
2. If the seller is offered a full-price offer he must pay the broker the percentage regardless of whether he refuses or accepts the offer
iv. Gary Outdoor Advertising Co. v. Sun Lodge: the acceleration clause was extremely one-sided in favor of the bulletin company and if the lessee is creditworthy, this clause would put them in a better position than if the contract was performed
a. Article 2A of the UCC gives suggestions of how to write such clauses
1. Make a reasonable estimate of what you might lose before you would be able to sell and then subtract out the maintenance
2. So long as you can justify a reasonable estimate
b. While acceleration clauses are okay, do not want to punish the breaching party or favor the injured party over the top
		v. UCC § 2-718. Liquidation or Limitation of Damages; Deposits
a. “(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty…”
		vi. R.2d § 356. Liquidated Damages and Penalties
a. “(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
(2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.”

Performance and Breach
I. Options under breach of contract or failure of condition
	A. Terminate
		i. Just call it off
	B. Terminate and sue for damages
i. Termination ends the contract and all remaining performances under the contract are no longer due, but still able to recover damages
a. Woodruff v. McClellan: the court finds that there was termination of the contract rather than rescission and therefore the clause awarding attorney’s fees remained enforceable
	C. Rescind
		i. Undo the contract
ii. Put the parties back to where they were before the contract was formed
	a. Cannot recover damages, but restitution
iii. Rescission is available when both parties have assented or there is a material breach of one party and a claim of rescission by the other
	D. Set off
	E. Perform and sue for damages
	F. Demand adequate assurance
	G. Sue for specific performance
	H. If you elect one remedy, you cannot then pursue an inconsistent remedy
		i. Ex. If you rescind, you cannot then sue for specific performance
		ii. Doctrine of election of remedies has eroded over time
			a. Has been rejected by the UCC
b. Focus instead on whether someone relied on what someone else did
II. Termination
	A. Ending of the contract so that duties in the future are destroyed
B. The contract is still there in a sense; the ramifications for breach are still there
III. Rescission
	A. An “unwinding” of the contract
		i. To the extent that each side has been enriched, they must give back
	B. Limits on the ability to seek rescission and restitution
		i. The legal remedy is adequate
a. Rescission is available when there is a material breach to the essence of the contract and full relief at law is unavailable
		ii. If there is an inability to restore the status quo
a. This is only a factor; it is not absolutely necessary for rescission and restitution to be granted
		iii. Unreasonable delay
			a. UCC § 2-607(3): “When tender has been accepted
(a) the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy.”
1. UCC bars from obtaining any remedy with unreasonable delay
. Criticism that it is too technical of a rule and failure to give notice does not keep of from being able to determine what the damages are
2. Common law retains the requirement of notice when seeking restitution
	. But not for damages
b. Common law: delay will preclude the ability to rescind, but not to seek damages
1. Synder v. Rhoads: delay precluded plaintiff from seeking rescission, but court still allowed damages award to be calculated
			c. Rationale
1. Do not want the party to speculate at he expense of the breaching party
2. Practical concern of, the longer that the delay continues, the more difficult it becomes to put the parties back to the status quo
			d. R. § 381. Loss of Power of Avoidance by Delay
1. “(1) The power of a party to avoid a contract for incapacity, duress, undue influence or abuse of a fiduciary relation is lost if, after the circumstances that made it voidable have ceased to exist, he does not within a reasonable time manifest to the other party his intention to avoid it.
(2) The power of a party to avoid a contract for misrepresentation or mistake is lost if after he knows of a fraudulent misrepresentation or knows or has reason to know of a non-fraudulent misrepresentation or mistake he does not within a reasonable time manifest to the other party his intention to avoid it.  The power of a party to avoid a contract for non-fraudulent misrepresentation or mistake is also lost if the contract has been so far performed or the circumstances have otherwise so changed that avoidance would be inequitable and if damages will be adequate compensation.”
. Negligent misrepresentation is differentiated from fraudulent and is lost when the contract has been so far performed, whereas fraud is after a reasonable time of knowing
		iv. Affirmation or operation of business will waive right to rescission
			a. R.2d § 380. Loss of Power of Avoidance by Affirmance
1. “(1) The power of a party to avoid a contract for incapacity, duress, undue influence, or abuse of a fiduciary relation is lost if, after the circumstances that made the contract voidable have ceased to exist, he manifests to the other party his intention to affirm it or acts with respect to anything that he has received in a manner inconsistent with disaffirmance.
(2) The power of a party to avoid a contract for mistake or misrepresentation is lost if after he knows or as reason to know of the mistake or of the misrepresentation if it is non-fraudulent or knows of the misrepresentation if it is fraudulent, he manifests to the other party his intention to affirm it or acts with respects to anything that he has received in a manner inconsistent with disaffirmance.
(3) If the other party rejects an offer by the party seeking avoidance to return what he has received, the party seeking avoidance if entitled to restitution can, after the lapse of a reasonable time, enforce a lien on what he has received by selling it and crediting the proceeds toward his claim in restitution.”
.While the party must stop operating the business, can still sell it if the other party refuses to take it back and use that to credit against damages he may have suffered.
ß. Lien is an interest in the property that secures an obligation
C. If a plaintiff can show fraud, then the contract can be voidable and rescission granted
	i. R.2d § 164. When a Misrepresentation Makes a Contract Voidable
a. “(1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.
(2) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.”
	D. Breaching party’s right to restitution
i. We want the injured party to receive compensation, but still want to prevent forfeiture
a. The damages received by the injured party should be those that were actually suffered, not necessarily the entire amount of the contract
1. The breaching party is entitled to restitution in the amount that was not actually lost by the injured party.
b. Breaching party will only be awarded some benefit when has at least tried to do the job correctly
1. Can possibly seek restitution is built a porch, but wasn’t exactly what the homeowner wanted
2. Cannot seek restitution if built a pool when the homeowner wanted a porch
. He would be considered an officious intermeddler
ii. Kutzin v. Pirnie: seller sold this property to someone else and so the damages were simply the difference in the selling prices; if a resale happens in a short amount of time then this is a good indicator of what the loss was; justice is accomplished only if we allow the breaching buyer to accept restitution in the amount that is the difference between the deposit and that lost by the seller
	a. R.2d § 374. Restitution in Favor of Party in Breach
1. “(1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach…”
. To the extent that there is unjust enrichment, the breaching party should be granted restitution
ß. Comment b. Measurement of the benefit: all has to do with unjust enrichment
I. Look at how much the person has been enriched by what the person has done
II. How much cost was avoided by what the person has done
b. If viewed this money as an option contract rather than part of the purchase price, the seller would likely be able to keep the money.
1. Given that it is 10% of the purchase price however, it is not likely that one would view this as consideration for an option
		iii. Three main goals/steps
			a. Make sure the injured party gets what they bargained for
b. If can accommodate (a) then will give the breaching party the benefit up to what they conferred
c. Limit to contract price, minus damages caused by breach
	E. Injured party’s right to restitution
i. When a material breach is caused by the other party and the injured party is entitled to rescind, must determine what the injured party can get
a. Must consider all the goods and services provided, not just the physical completed work
1. United States v. Western Casualty & Surety Co.: the percentage of the completed work times the contract price was an incorrect calculation of damages; the injured party was entitled to the reasonable value of all the labor furnished and materials supplied
2. R.2d § 373. Restitution When the Other Party Is in Breach
.. “(1) Subject to the rule stated in Subsection (2), on a breach by non-performance that gives rise to a claim for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
(2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.”
I. The injured party’s restitution is not capped by the contract price
A. We are not enforcing a contract, but rather giving the injured party the reasonable value of what they have done
II. When the cost to complete is zero however, and the owner is simply saying he will not pay, the injured party is not entitled to restitution
3. If materials had been ordered, but not yet delivered, there will be no restitution reward for these materials because there has not yet been a benefit conferred
ii. So long as the price of what has been completed plus the cost of damages caused by the breach is less than the contract price, the injured party is entitled to the entire value of the completed work
	F. When a modified contract is breached as modified
		i. Executory accord vs. substitute contract
			a. Executory accord: party can sue under the original contract
b. Substitute contract: the injured party cannot sue under the original contract
1. Novation: a substitute contract when you bring in someone else to do the performance
c. Courts will look at the intention of the parties
	1. Can be done with express language in the contract
. If say the original contract will still be in full force, this one would be considered an executory accord
2. If the duties were unclear in the first and made clear in the second, it is likely that it will supersede the old contract
. If the duties had been clear and these were simply modifications, then it is unlikely that they would supersede the old contract
IV. Setoff
A. If the injured party owes the breaching party money and the damages are small compared to the entire contract, makes sense to setoff the damages against the original price
	i. Generally speaking, this is always an option when there is a breach
	B. Independent promises
i. Promisor must perform even if the other party is in breach
ii. May find this to be the case if the breach is so small that it would be disproportionate to then not perform the remainder of the contract
a. We want to compensate the injured party, but do not want to unduly punish the breaching party
b. Terminating the contract due to a minor breach may be too severe a consequence
iii. If a promise is independent, cannot setoff against the entire contract
a. Is possible to put a provision in the contract limiting the ability to setoff by designating certain provisions as independent promises
1. Whether a promise is independent or dependent is a matter of contract interpretation
	C. Dependent promise
		i. Promisor need not perform if the other party is in breach
V. Adequate Assurance
	A. UCC § 2-609. Right to Adequate Assurance of Performance
i. “(1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.
(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.
(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.”
a. When people enter into contracts, they have certain expectations that the other party will perform
1. When it looks as though this won’t happen, it is unfair to require the expecting party to fulfill their side of the bargain
	B. Must ask two questions
i. When does someone have reasonable grounds to demand adequate assurance?
ii. What is meant by adequate assurance?
	C. It is a nice middle ground when advising a client
i. Many times a client may want to terminate so they don’t have to deal with the other party anymore
a. However, they could potentially end up being found to be the breaching party
D. Romig v. DeVallance: installment land sale contract; the court uses the UCC by analogy to determine if withholding of payments was justified
VI. Conditions to performance
	A. Express conditions
i. R.2d § 224: “(a) condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.”
ii. Approach
	a. Is there an expressed condition to performance?
	b. Has the condition been satisfied?
c. If it has not been met, will we excuse it by waiver or forfeiture?
		iii. Satisfaction
a. Should perform an objective test of satisfaction (Haymore v. Levinson) unless something like an art piece or the contract expressly requires subjective determination (Ard Dr. Pepper Bottling Co. v. Dr. Pepper Co.)
	1. Even subjective considerations still require good faith
. Otherwise it is not a contract, but an illusory promise
	B. Excuse to condition
		i. Waiver
a. Classic example is when “time is of the essence” clause is waived and allowed to comply at a later date than is stipulated in the contract
b. Burger King Corp. v. Family Dining: court found that, due to the previous waiver, BK would have to give notice that they would not waive again for termination to be valid
1. In order to reinstate strict compliance of the condition, notice had to be given
c. Waiver of some terms does not indicate that other terms have been waived as well
1. American Continental Life Ins. v. Ranier Construction: the court found that waiver of other terms did not indicate that strict compliance was no longer necessary for the other conditions in the contract
		ii. Forfeiture
			a. R.2d § 229. Excuse of a Condition to Avoid Forfeiture
1. “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.”
b. The law abhors forfeiture; especially in a situation where the other side is not being hurt by the failure to comply
c. Approach
	1. Would enforcement lead to an extreme forfeiture?
2. Is the condition a significant requirement of the contract?
	C. Implied condition to performance
i. Doctrine of substantial condition
a. There is an implied condition to performance when the other side has performed a substantial amount of the contract
1. An implied condition is that the other side will not be in material breach
b. Jacobs & Youngs v. Kent: used Cohoes pipe instead of the requested Reading; majority views this as a promise and not a material breach; announces the doctrine
		i. Approach
			a. Is the breach material?
			b. Breaching party may have an opportunity to cure
c. If breach is material and uncured, can party rescind the contract or just terminate?
	1. Look to see if the legal remedy is adequate
	2. Can the parties be returned to the status quo?
	D. Promise versus condition
i. Promise: action for breach, possible termination and rescission if the breach is material
ii. Condition: termination or possibly rescission
iii. Both promise and condition: termination and possibly rescission, cause of action for breach
iv. If the contract is ambiguous, we will interpret it in a manner that avoids forfeiture
a. If a person does not have control over their inability to perform we will likely interpret it as a condition
b. If the contract is clear, we will interpret it as written
	E. Consequences of unexcused failure of condition
i. A party whose performance was conditional may refuse to perform until condition is satisfied or excused and may terminate or possibly rescind if condition isn’t satisfied or excused within the time indicated by the contract.
VII. Promissory language
A. If determine that it is language of promise, as opposed to of condition, in the contract, then must perform a material breach analysis
B. Material Breach
i. R.2d § 241. Circumstances Significant in Determining Whether a Failure Is Material
a. “In determining whether a failure to render or to offer performance is material, the following circumstances are significant:
	(a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
	(b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;
	(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
	(d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;
	(e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.”
1. Not an “and” test, but rather factors that we look at to determine if the breach was material
ii. If there is a material breach, the injured party has the option of rescinding the contract or terminating
VIII. Repudiation (Anticipatory Breach)
A. When one of the parties to the contract says that they are not going to perform before the time of performance actually comes
i. Or where the party engages in conduct that makes it appear as though they will not be able to perform
ii. R.2d § 250. When a Statement or an Act is a Repudiation
	a. “A repudiation is
(a) a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under § 243.
(b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.”
1.(a) is an unequivocal statement repudiating a material duty
2. (b) is an act that renders the party apparently unable to perform a material duty
	B. Retraction of repudiation
i. Is valid if the other party has not yet materially changed his position based on reliance of the repudiation or does not consider the repudiation to be final
a. Allowing the injured party to just say the deal is off gives a clear-cut way to determine that the contract is no longer effective
ii. R.2d § 256. Nullification of Repudiation or Basis for Repudiation
a. “(1) The effect of a statement as constituting a repudiation under § 250 or the basis for a repudiation under § 251 is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.
(2) The effect of events other than a statement as constituting a repudiation under § 250 or the basis for a repudiation under § 251 is nullified if, to the knowledge of the injured party, those event have ceased to exist before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.”
IX. Doctrine of Divisible Contracts
A. Apply this doctrine when there are parties making more than one promise to one another
i. Have to ask if they are entering into one contract or if each is independent from one another
ii. If viewed as two separate deals then performance under one will not affect that under the other
	B. R.2d § 240. Part Performance as Agreed Equivalents
i. “If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.”
a. Analyze whether we can apportion these promises so that each pair can be properly regarded as agreed equivalents
C. Siemans v. Thompson: stock and work were both given for independent consideration, but the court finds them to be indivisible contracts
i. The plaintiff wanted rescission of the contract which would only be possible if it was found to be indivisible
a. The court takes into account that the defendant is insolvent and wouldn’t be able to pay a damages award in their consideration of whether the legal remedy is adequate
D. Rudman v. Cowles: court finds that selling the company for stock and then working for the company are two different contracts; they are divisible and therefore, rescission of the entire transaction is not possible
i. Were two separate forms indicating that the parties intended to keep the two transactions separate
	a. Not dispositive, but good evidence
b. These contracts are more economically divisible than those in Siemans
c. Even if court had found them to be indivisible, would not have allowed rescission – makes a big deal about the status quo factor and the difficulty of doing so in a case like this
d. Judicial efficiency comes into play here as well
	E. In drafting, to make an indivisible contract, make it expressly conditional
	F. Approach
		i. Do we have a divisible contract?
			a. Are there multiple promises on both sides?
			b. Are they fairly apportionable?
		ii. If indivisible, do we have a material breach?
			a. Are any limits on rescission present?
				1. Adequate legal remedy
				2. Need to restore status quo
				3. Delay
UCC Remedies
I. Compared to the Common Law
A. Termination
i. UCC § 2-106. (3): “’Termination’ occurs when either party pursuant to a power created by agreement or law puts an end to the contract otherwise than for its breach.  On ‘termination’ all obligations which are still executory on both sides are discharged but any right based on prior breach or performance survives.”
a. Talking about a situation where there might be a condition to performance
b. Not saying the other side has breached, just that one can terminate the contract
c. (4) “’Cancellation’ occurs when either party puts an end to the contract for breach by the other and its effect is the same as that of ‘termination’ except that the cancelling party also retains any remedy for breach of the whole contract or any unperformed balance.”
		1. Same effect as (3), but remedy available
2. Where the other party has breached and this allows the injured party to terminate the agreement
B. Rescission
		i. UCC § 2-608. Revocation of Acceptance in Whole or in Part
a. “(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially  impairs its value to him if he has accepted it
(a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or
(b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.
(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.
(3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.”
1. Substantial Impairment Test
. Assuming the buyer has kept the goods beyond a reasonable time and therefore accepted, he may be able to revoke his acceptance if there is a substantial impairment
	ß. No longer under the “perfect tender” rule
I. More similar to a material breach analysis than the perfect tender rule
II. UCC is more consistent with the common law with this rule
A. Only allows revocation for a big problem
∂. This is a subjective analysis looking at the buyer’s needs
γ. Will only come up in two circumstances
	I. A latent defect that comes up later on
II. Where the seller has tried to fix the goods a number of times and has failed
	ii. UCC § 2-702. Seller’s Remedies on Discovery of Buyer’s Insolvency
a. “(1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract, and stop delivery under this Article (Section 2-705).
(2) Where the seller discovers that the buyer has received goods on credit while insolvent he may reclaim the goods upon demand made within ten days after the receipt, but if misrepresentation of solvency has been made to the particular seller in writing within three months before delivery the ten day limitation does not apply.  Except as provided in this subsection the seller may not base a right to reclaim goods on the buyer’s fraudulent or innocent misrepresentation of solvency or of intent to pay.
(3) The seller’s right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course or other good faith purchaser under this Article (Section 2-403).  Successful reclamation of goods excludes all other remedies with respect to them.”
		1. Reclaiming the goods back by the seller
C. Doctrine of election of remedies
		i. Rejected under the UCC
	ii. Can rescind and get damages
D. Efficient Breach Theory and Expectation Measure of Damages
		i. Similarly adopted
	ii. Will be no penalties
iii. Putting parties in the position of where it would have been if the other party had performed
a. UCC § 1-305. Remedies to be Liberally Administered
1. “(a) The remedies provided by [the Uniform Commercial Code] must be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special damages nor penal damages may be had except as specifically provided in [the Uniform Commercial Code] or by other rule of law.
(b) Any right or obligation declared by [the Uniform Commercial Code] is enforceable by action unless the provision declaring it specifies a different and limited effect.”
	E. Parties may contract to determine remedies with some limitations
i. Liquidated damages are allowed, but similar to common law, it cannot be a penalty
a. Must be a reasonable attempt to determine what the actual damages are
b. UCC § 2-718. Liquidation or Limitation of Damages; Deposits
1. “(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty….”
ii. Consequential damages are allowed, but must look at it from an unconscionability perspective
a. UCC § 2-719(3): “Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.”
1. Distinguishes between consumer goods and cases of business
. Cannot contract out of liability to injury to a person, but if a commercial loss, it is not prima facie unconscionable
		iii. Can limit the remedy available
a. UCC § 2-719(1)(a): “ the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and…”
		iv. “Repair or replace” – UCC version of a “lemon law”
a. UCC § 2-719(2): “Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided by this Act.”
1. However, if the seller cannot fix the product after several attempts, the plaintiff can sue for damages
II. Buyer’s remedies
	A. Rejection of the goods
		i. UCC § 2-601. Buyer’s Rights on Improper Delivery
a. “Subject to the provision  of this Article on breach installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may
	(a) reject the whole; or
	(b) accept the whole; or
	(c) accept any commercial unit or units and reject the rest.”
1. Commercial Unit: § 2-105(6): “’Commercial unit’ means such a unit of goods as by commercial usage is a single whole for purposes of sale and division of which materially impairs its character or value on the market or in use. A commercial unit may be a single article (as a machine) or a set of articles (as a suite of furniture or an assortment of sizes) or a quantity (as a bale, gross, or carload) or any other unit treated in use or in the relevant market as a single whole.
	. Depends on the facts of the case
I. Ex. dining room set vs. purchase of individual chairs
ß. HYPO: the two computers work independently and would likely be viewed as two separate commercial units
2. “Installment contracts”: UCC § 2-612 (1): “An ‘installment contract’ is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause ‘each delivery is a separate contract’ or its equivalent.”
. These are situations that typically involve long-term buyer-seller arrangements
ß. Different rules apply to these cases than goods that are shipped all at one time.
3. Nothing in the provision regarding material breach; it is a failure “in any respect”
	. Perfect tender rule
I. The goods must conform exactly to the contract, if they don’t the buyer has the option of rejecting either everything or the non-conforming portion
II. Must point to a specific breach of contract for it to be considered non-conforming
A. But, even minor problem can be considered a breach if it is in the contract
III. This rule can be mitigated by the seller in the contract
ß. Always keep in mind trade usage, common dealing, etc when considering conformity
I. If it is common for minor things to be wrong and the buyer still accepts them, then we will find that the buyer must accept even given this minor nonconformity.
		ii. What constitutes acceptance?
			a. UCC § 2-606. What Constitutes Acceptance of Goods
				1. “(1) Acceptance of goods occurs when the buyer
(a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or
(b) fails to make an effective rejection (subsection (1) of Section 2-602), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or
(c) doe any act inconsistent with the seller’s ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified by him.
(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.”
1. If keep goods beyond a reasonable time, it will constitute acceptance
b. Zabriskie Chevrolet: the court holds that possession does not mean acceptance, especially in the case of a complex product like a car
1. A buyer cannot inspect the goods until he has used the goods to some extent when it comes to complex products
. It will depend on the type of product, the type of use, the amount of use each day
c. Just because the buyer has accepted the goods does not mean that no remedies exist
1. But rejection can be for any reason in the contract so long as it is done within a reasonable time
		iii. Use after rejection
a. Nothing specific in §§ 2-602, 2-606 suggesting that the buyer can use the goods after they have been rejected
b. McCullough: factors laid out as to whether the use after revocation was acceptable
	1. Secured interest
. If you’ve paid for the goods then you have a right to use the goods in some respects
ß. See § 2-711(3) below: can sell the good
∂. Is in the nature of a lien
I. The buyer can sell the good when the seller has breached and there is a lien on the good to get the money back
				2. Reasonable use test
					. Not in the UCC; court made doctrine
ß. See if the situation and circumstances compelled the continued use
∂. Use may prevent consequential damages and so using the product may mitigate damages
	B. Seller’s Opportunity to Cure
i. UCC § 2-508. Cure by Seller of Improper Tender or Delivery; Replacement
a. “(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.
(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.”
1. The seller is given another chance if they have delivered a nonconforming good, but there is still time to act under the contract
	. Seller must give seasonable notice
2. If seller had reasonable grounds to believe the goods would be acceptable then it makes sense to allow him to replace the goods
. In the case of a complex, open good such as a car, would have expected the seller to perform an inspection and would not be allowed to cure.
				3. “Substitute a conforming tender”
. Will be either an entirely new product or simply fixing the problem with the nonconforming good
	I. Will depend on the circumstances
II. Shaken Faith Doctrine: not in UCC, but if the defect is so extreme that it “shakes the faith” in the product, a new substitute product will be necessary
		ii. If there has been a revocation
a. No explicit right to cure with has been a revocation
1. A lot of time has passed and in most cases we will not allow a seller to cure after a revocation
2. Many times, the seller ahs already had the opportunity to cure and failed to do so leading to the revocation in the first place
b. Look to § 2-608(3) which allows same rights as when the buyer had rejected the goods
1. If the buyer has accepted the goods, but suddenly a major problem arises that the seller could easily fix, we would likely allow the right to cure
	C. Menu
i. UCC § 2-711. Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods
a. “(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid
	(a) “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or
	(b) recover damages for non-delivery as provided in this Article (Section 2-713).
(2) Where the seller fails to deliver or repudiates the buyer may also
	(a) if the goods have been identified recover them as provided in this article (Section 2-502); or
	(b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 2-716).
(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in the goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (Section 2-706).”
	D. Installment contracts
		i. No perfect tender rule
a. Can only be rejected if there is a substantial impairment and it can’t be cured
	1. Basically a material breach analysis
2. If there can be a reasonable cure, would not say there is a substantial impairment in value
3. Parties can specify what will constitute substantial impairment in the contract so long as it is reasonable and not just a way to get out of a bad deal
b. Allowing the perfect tender rule would be forfeiture on the part of the seller
		ii. UCC § 2-612. “Installment Contract”; Breach
			a. “(1) [See above]
(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.
(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.”
1. Rejection of one installment will not cancel the entire contract unless it “substantially impairs the value of the whole contract
. HYPO: if the two computers worked together than it may be appropriate to cancel the entire contract
2. Buyer can ask for adequate assurance for the remainder of the installment contract
. How the seller will perform for the remainder of the contract or how he will fix this installment
3. If problems occur over time and they are cumulative in nature, at some point, we will allow the buyer to terminate
		iii. Installment Contract Analysis
			a. Is the contract an installment contract under § 2-612(1)?
b. Does the breach substantially impair the value of the installment?
c. If so, can it be cured?
d. Does the breach substantially impair the value of the entire contract?
	E. Cover
		i. UCC § 2-712. “Cover”; Buyer’s Procurement of Substitute Goods
a. “(1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.
(2) The buyer may recover from the seller as damages the difference between the cost to cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller’s breach.
(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.”
		ii. The buyer will be allowed to purchase a reasonable substitute
a. It can be a little bit different, but selection must be made in good faith and close to the original product considering all the facts and circumstances
	1. Consider availability and the buyer’s need
		iii. Cover is not required
a. The buyer can still obtain another remedy for the seller’s breach
		iv. Measurement of damages
a. Difference between the cost of the cover and the contract price plus any incidental or consequential damages
1. If it is a reasonable cover, we will award for a slightly higher price than the original product
	F. Contract and market
		i. UCC § 2-713. Buyer’s Damages for Non-Delivery or Repudiation
a. “(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller’s breach.
(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.”
1. Use this manner of calculating damages if the buyer rejects the product or does not buy a reasonable substitute
. Will not apply if buyer has “covered” under § 2-712
2. Sometimes damages will be greater than what is calculated here
3. “The buyer learned of the breach”
. Problem with saying that it is when the party says they are not going to perform (§ 2-723)
I. If the case comes to trial before the time for performance than we will measure repudiation when the party learns about the breach
A. If it comes to trial after the time for performance, we must not apply this rule
ß. Likely follow the common law rule of time of performance when the trial is after the time for performance
I. But under § 2-610(a)this conclusion would be inconsistent
A. The aggrieved party may for a commercially reasonable time await performance by the repudiating party
iii. Three possible answers to when to measure damages when there has been a repudiation
a. There is no clear rule under the UCC as to which answer is correct
	1. The courts can choose among these three rules
2. The only time the code is clear is when the case comes to trial before the time for performance
			b. At the time of repudiation
1. But there is an argument of “surplusage” and that § 2-723 would not need to be explicitly for before trial if actually applied to all cases
			c. Measure commercially reasonable time later
				1. UCC § 2-610. Anticipatory Repudiation
. “When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may
	(a) for a commercially reasonable time await performance by the repudiating party; or”
			d. Measure at time of performance
				1. Common law rule
2. With regard to seller’s remedies, the UCC says that we measure damages “at the time and place of tender” which is at the time of performance
		ii. Mitigation requirement
a. If the buyer could have gone out and obtained a substitute product, lowering the incidental and consequential damages, the seller has the burden of demonstrating this and argue that the buyer’s damages should be limited to those available under § 2-712
	G. Damages for accepted goods
i. UCC § 2-714. Buyer’s Damages for Breach in Regard to Accepted Goods
a. “(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.
(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.
(3) In a proper case any incidental and consequential damages under the next section may also be recovered.”
ii. Acceptance does not preclude the buyer from recovering damages for a breach of warranty
a. Basic rule: where the buyer has accepted goods and given notification, he can recover broadly giving a lot of leeway to the court
b. (2) is not intended to be an exclusive measure tying the court’s hands, but rather an example of how the court can award damages
1. Must think of what would make the buyer whole
. Cost of repair can be a good measure unless it exceeds the value of the good or the good is irreparable
iii. Problem: could be some uncertainty in determining the FMV
			a. Not necessarily the contract price
	H. Consequential damages (2)
		i. UCC § 2-715. Buyer’s Incidental and Consequential Damages
a. “(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
(2) Consequential damages resulting form the seller’s breach include
	(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
	(b) injury to person or property proximately resulting from any breach of warranty.”
	1. Leads to fairly limited damages
ii. Hadley v. Baxendale: foreseeability test
a. Ask whether damages were reasonably foreseeable at the time of contracting as a result of the breach
1. If yes, then they can be recovered
iii. Cover
a. Will be some delay in finding a reasonable substitute and during that time expenses of hiring people to perform the work or contracting t out to someone else who has the appropriate machine would qualify
	I. Specific performance
		i. UCC § 2-716. Buyer’s Right to Specific Performance or Replevin
a. “(1) Specific performance may be decreed where the goods are unique or in other proper circumstances.
(2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.
(3) The buyer has the right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.”
	J. Setoff
		i. UCC § 2-717. Deduction of Damages From the Price
a. “The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.”
	K. Breaching buyer’s right of restitution
		i. UCC § 2-718. Liquidation or Limitation of Damages; Deposits
			a. “(1) [See above]
(2) Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds
	(a) the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or
	(b) in the absence of such terms, twenty per cent of the value of total performance for which the buyer is obligated under the contract of $500, whichever is smaller.
(3) The buyer’s right to restitution under subsection (2) is subject to offset to the extent that the seller establishes
	(a) a right to recover damages under the provisions of this Article other than subsection (1), and
	(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.
(4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer’s breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).”
III. Seller’s remedies
	A. Menu
		i. UCC § 2-703. Seller’s Remedies in General
a. “Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may
	(a) withhold delivery of such goods;
	(b) stop delivery by any bailee as hereafter provided (Section 2-705)
	(c) proceed under the next section respecting goods still unidentified to the contract;
	(d) resell and recover damages as hereafter provided (Section 2-706);
	(e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);
	(f) cancel.”
	1. These are all options; there is no “or”
2. But in the commentary, it is noted that there may be times when one is not available
		ii. The seller can cancel when the buyer fails to make a payment
			a. There is no material breach analysis
			b. There is no right to cure for the buyer
iii. Generally, a seller cannot simply reclaim the goods if the buyer fails to pay aside from some limited exceptions
	B. Resale
		i. UCC § 2-706. Seller’s Resale Including Contract for Resale
a. “(1) Under the conditions stated in Section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (Section 2-710), but less expenses saved in the consequence of the buyer’s breach.
(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller.  Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable.  The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.
(3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.
(4) Where the resale is at public sale
	(a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of this kind; and
	(b) it must be made at a usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of resale; and
	(c) if the goods are not to be within the view of those attending the sale the notification of sale must state the place where the goods are located and provide for their reasonable inspection by prospective bidders; and
	(d) the seller may buy.
(5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply with one or more of the requirements of this section.
(6) The seller is not accountable to the buyer for any profit made on any resale. A person in the position of the seller (Section 2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of his security interest, as hereinafter defined (subsection (3) in Section 2-711).”
	1. Similar to the buyer’s right to recover
	2. (2) Allows to recover for lost profits
ii. To use § 2-706
a. Generally required that the seller give the buyer notification of the resale
b. The resale must be commercially reasonable
	1. This is an objective test
c. These requirements are so that the seller mitigates as much as possible
1. If fail to meet these requirements, cannot obtain damages under § 2-706, but still possibly can under § 2-708
iii. The seller is not stuck with the resale remedy even if they resell
	C. Contract and market
		i. UCC § 2-708. Seller’s Damages for Non-Acceptance or Repudiation
a. “(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach.”
	D. Lost profits
		i. UCC § 2-708. Seller’s Damages for Non-Acceptance or Repudiation
a. “(2) If the measure of damage provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and sue credit for payments or proceeds of resale.”
ii. To use this section, ask whether the measure of damages provided in subsection (1) is adequate
a. Seller has the burden of proof to show that they could have and would have made another sale and they would have made a profit
b. Would be the case if we have a volume seller
	1. It is therefore not considered a resale, but a lost sale
. Then must determine what profits were on the lost sale
c. When the market price is the same as the contract price then there are no damages at all
d. When a manufacturer has not yet completed the product when the buyer repudiates, we would have no way of determining what they lost and so this section would apply
e. If a middleman has not yet obtained the product he cannot sell it to someone else, but he lost the profit he would have made if sold it to the buyer
	E. Price
		i. UCC § 2-709. Action for Price
a. “(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price
	(a) of goods accepted or of conforming goods lost or damaged within a reasonable time after their risk of loss has passed to the buyer; and
	(b) of goods identified to the contract is the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.
(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that is resale becomes possible he may resell them at any time prior to the collection of judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.
(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.”
		ii. The seller is allowed to sue for the price under various situations
		iii. If the buyer accepts the goods, he needs to pay for them
iv. If these are unique goods made specifically for the buyer, we allow for specific performance
v. No commercially reasonable or notice requirements
	a. But seller must still act in good faith
1. This is somewhat of a gray area and the court would probably call close ones for the seller since it is the buyer who is breaching
	F. Incidental damages
		i. No consequential damages available for sellers
a. In a typical situation, it is unlikely that a seller would incur any consequential damages
1. A seller would not likely lose a lot of money because of one sale; the business is likely to continue functioning
ii. UCC § 2-710: Seller’s Incidental Damages
a. “Incidental damages to an aggrieved seller may include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.”
1. Current law only provides incidental, not consequential damages
	G. Installment sales (§ 2-612)
i. Would now need to see if the breach substantially impairs the value of the entire contract before the seller would be allowed to terminate
a. If a buyer does not pay the seller, it may be a material breach or it could simply raise concerns that the buyer would not likely perform in the future
1. The seller should probably suspend performance and demand adequate assurance
2. Termination of the contract brings up issues of forfeiture
b. If the seller needs the down payment to stay in business than it may be seen as a substantial impairment
1. Cherwelli-Ralli, Inc: the seller was incredibly reliant on this transaction to keep his business going; eventually had to close down their operation; the court viewed this as substantial impairment of the entire contract and justified the seller to cancel.
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