CONTRACTS –2014/2015 – Hull

[bookmark: _GoBack]Statement to use in essay if contract is for sale of goods: As this contract is for the sale of goods, Article 2 of the Uniform Commercial Code applies and is supplemented by general principles of law and equity.

· Contracts Big Picture
· Has a contract been formed (offer, acceptance, consideration, consideration substitutes)
· What are the terms of the contract (are there enough terms)?
· Is the contract enforceable (any defenses that can be raised)?
· Has the contract been performed?
· If not, what remedies?

· Consideration – must be bargain on each side – promise for a promise
· Gifts and illusory promises don’t count as consideration
· Courts can imply a bargain when it follows the desires of the parties (lucy-lady duff Gordon had no reason to make an illusory promise because her benefit relied on her cooperation and good faith)
· In written instruments, consideration is presumed and the burden is on the party attempting to invalidate the written instrument to show there is no consideration.
· Unilateral v. Bilateral Contracts
· Unilateral – conditional request, if you do this, I will pay you
· Offeror bound at start of performance (not at preparation) but offeree still never has to finish
· Example: reward for missing pet
· Bilateral – promise for a promise, both parties bound upon agreement (or performance)
· But in bilateral contract beginning of performance binds both parties
· Substitutes for consideration
· Moral Obligation: promise in recognition of a benefit previously received
· Promise made by the
· Promisor in recognition of a benefit previously received
· To the promisee
· Enforcement is required to prevent injustice
· Did promisor receive definite and substantial benefit
· Was the promise formal
· Was there partial performance
· Was there reliance
· The benefit was not a gift (the promisor was unjustly enriched)
· Was it a reaction rather than a decision (falling brick)
· Was the promisee conscious of giving a gift
· Was it something they normally would have received? (blood case investment)
· Was it something the promisee gave expecting compensation (Schott case with competition)
· Promise is enforceable to the extent proportionate to the benefit
· Promissory Estoppel: protects reasonable reliance
· promise
· promisor reasonably expects action or forbearance
· on the part of the promisee or a third party
· induces such action or forbearance
· injustice can only be avoided by enforcement
· definite and substantial nature of reliance
· reasonableness of reliance
· Formality of promise. 
· Quasi Contracts – implied in law (protects reasonable expectation of compensation)
· Unjust enrichment – wasn’t a gift

· Offer
· An offer must be substantially definite so that a reasonable person would believe all that he must do is accept in order for a contract to be created.
· If it is not an offer, it may be an “invitation to bargain”
· Ads generally not offers unless are very specific and definite as to price, quantity, and delivery
· When an offer is made, it becomes binding on acceptance
· Factors to consider:
· Is it directed to the general public or specific person
· How specific are the terms
· Is there a set time for acceptance?
· Is the offeror serious or joking? (what would a reasonable person think?)
· Revocability:
· Option contract – requires separate consideration for keeping the offer open for a period of time, if no time specified, courts imply a reasonable time. 
· Must be in writing and specify the agreement to keep the offer open
· Consideration exceptions:
· Offer is binding as an option contract if it is in writing, signed by the offeror and recites a purported consideration for making the offer and has fair terms and reasonable time (R.2d 87)
· Fake consideration is sufficient for the option contract because not as big a deal as real contract, but it has to be in writing and it has to be fair
· Revocability based on UCC 2-205
· Firm Offer (written)
· By merchant: experienced business person
· Signed writing
· Assurance of irrevocability
· Irrevocable for time stated or if not stated, for reasonable time, not exceeding 3 months
· If form supplied by offeree, firm offer provision must be separately signed by offeror.
· Can also look at promissory estoppel if reliance was reasonable
· Otherwise, offers are revocable at any time (unless option contract is present)
· Offeror is master of the offer and can dictate time and mode of acceptance and revoke the offer at will 
· Revocation becomes valid upon receipt 
· Offeree must be aware of the revocation (can be through reliable source or directly from offeror)
· Acceptance: 
· Unless specified, then method can be anything reasonable, such as mail
· An acceptance can be in any manner that is reasonable.  A definite and seasonable expression of acceptance can contain terms that vary from the terms in the offer, as long as the acceptance is not expressly conditional on assent to the term
· Mailbox rule: Acceptance is affective upon dispatch (different from revocation)
· Once it’s put in the mail the acceptance is complete (doesn’t apply to email or other instantaneous forms of delivery)
· Rejection is effective upon receipt
· Restatement: says that mailbox rule does not apply to option contracts. 
· Instead it focuses on reasonable expectations of the parties.
· Worms v. burgess if offeror gives deadline for option contract they most likely expect to be informed by that date, not just acceptance sent in the mail
· Silence
· UCC doesn’t discuss silence for acceptance so must look to restatement
· Restatement says that silence is only acceptance if:
· The offeree takes the benefit of offered services
· The offeree has given reason to believe their silence is meant as acceptance
· Previous dealings can imply that silence is acceptance based on how the other contracts were formed. 

· Battle of the Forms
· Price quotes generally not offers but rather invitations to bargain but if they have sufficient quantity and prices, it could be
· A response to an offer with different terms for quantity and price is a counter-offer and it terminates the original offer
· Intervening feeler – would you consider – can be used and does not terminate the offer (this applies to revocable options only and not option contracts)
· How to deal with discrepancies:
· Common Law Approach
· Mirror Image Rule: acceptance must be identical to the offer in order to be effective
· Terms different or in additional to the offer make a purported “acceptance” really a rejection and counteroffer
· Last Shot Doctrine (restatement): if performance occurs after an exchange of forms with varying terms, the parties are said to have accepted the last form that was sent. 
· UCC approach – only when there are minor disagreements
· Use this when there is a fundamental agreement on the dicker terms (price, quality, quantity, and delivery date)  but variations in other terms 
· If disagreement on dicker terms, no contract
· Used when parties have an informal agreement and one or both parties send a “confirmation” containing additional terms
· Use if purported acceptance is in fundamental agreement with offer but is “expressly conditional” on assent to terms that vary from the offer and the parties perform. 
· Acceptance is a definite and seasonable expression of acceptance or a written confirmation sent within a reasonable time. It operate as acceptance even though it states additional or different terms from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms
· Additional Terms:
· Additional terms are to be construed as proposals for addition to the contract.
· Between merchants terms automatically become part of the contract unless:
· The offer expressly limits acceptance to the terms of the offer
· They materially alter it
· Create surprise or hardship
· Notification of objection has been given within a reasonable time after notice of them is received.
· Different Terms:
· Because of lack of clarity in the UCC, courts take 3 approaches to different terms:
· 1. Terms in the offer control (first shot)
· 2. They treat them the same as additional terms and may or may not apply based on above
· 3. Conflicting terms cancel each other out and the court should use a default term or “gap filler”

· Money Now, Terms Later 
· Rolling Contract Theory: the buyer reasonably expects that the product comes with terms disclosed upon opening the box or using the product
· The offer is not fully communicated then until the buyer has a reasonable opportunity to read the terms in the box (or on the screen)
· The acceptance occurs when the buyer keeps the goods after having a reasonable opportunity to review the terms and reject the goods
· If the buyer keeps the goods, the buyer is bound to the terms unless they are unconscionable
· Not all courts use Rolling Contract theory so instead they use 2-207 which protects non-merchants from additional terms disclosed after purchase unless they manifest assent to those terms
· Modifications
· Contract to change a contract
· Consideration requirement is lessened at common law but still required
· Preexisting duty is not consideration
· Exception exists for promissory estoppel/reliance
· Both sides must agree – no such thing as a unilateral modification
· UCC replaces consideration requirement with good faith requirement
· is there a legitimate commercial reason?
· Duress can be shown by demonstrating:
· Wrongful threat (bad faith)
· No reasonable alternative (want to encourage mitigation and self-help)
· UCC doesn’t deal with duress so courts look to restatement
· Duress is a better argument than lack of consideration because you can undo something and not just prevent something.
· Different from a waiver which is an “intentional relinquishment of a known right” and can be reinstated upon reasonable notice. 
· A waiver is temporary but a modification is permanent. 

· Settlements: accord and satisfaction
· An agreement to compromise an existing claim (could arise from a tort or a contract)
· Settlement requires some form of consideration
· Preexisting duty is not consideration 
· Giving up attorney’s fees is not consideration because generally speaking in US law, there is no right to attorney fees unless there is a provision in the contract specifically allowing the prevailing party to get them. 
· Traditional rule: requires consideration
· UCC Approach: moves away from rigid requirement of consideration and looks only to good faith but must be a sale of goods case to apply
· If parties have resolved a dispute in good faith, the court will not overrule it for lack of consideration.
· Payment in full checks
· In order to work, must have the following: 
· Good faith
· If you always put payment in full on checks, it negates good faith
· You have to also believe you are really paying what you owe
· Bona fide dispute (include amount of claim being unliquidated (uncertain))
· Conspicuous indication that the check is offered in full satisfaction of the claim
· Claimant cashes the check.
· Once the check is deposited, it has been accepted in payment in full and you can’t just cross that language out and pursue the rest of the payment. It’s all or nothing. 
· Terms of an Agreement (hierarchy of terms below if can’t consider all together)
· Express Terms
· What does the contract say
· Course of Performance 
· relevant to show waiver or modification of express terms
· Course of Dealing
· How have the parties acted under previous contracts
· Trade Usage
· Industry standard practice
· Other implied terms (e.g. good faith obligation)
· Express terms are not always enforceable
· Vagueness:
· Not all express promises are enforceable if they are not reasonably definite
· Warranties v. Puffing
· Courts more likely to enforce a warranty when there is a discrepancy between experience levels between the buyer and seller and seller must rely on the statements of the buyer
· To be a warranty, it must have something to do with the contract that the buyer might reasonably rely on the statements made in making the decision to purchase
· Used to be that there had to be definite reliance
· Questions to ask:
· What is the status of the parties (relative knowledge)
· Definiteness of the statement
· Nature of the defect (is it obvious so the seller should have known?)
· Nature of the goods
· Harm done
· Written or oral statement?
· Is it a statement of mere opinion or value 
· Then just puffing not warranty
· Burden of proof is on the plaintiff by preponderance of the evidence.
· Inchoate (incomplete) contracts
· Have the parties agreed on enough terms for the court to enforce an agreement?
· There have to be enough terms with sufficient definiteness for there to be a contract at all
· Sometimes courts can imply terms enough so that there is an enforceable deal.
· Courts have differing attitudes about it, some want every tem expressly stated, some might look at what they think the parties really intended and add implied terms.
· Things to consider:
· Which terms are left open
· How easy or appropriate is it for the court to fill the gaps
· Are the parties acting in good faith
· Agreement to Agree is not enforceable
· Restatement approach.
· Factors to consider:
· Extent to which express agreement has been reached on all terms to be included
· Whether the contract is of a type usually put in writing
· Whether it needs a formal writing for its full expression
· Whether it has few or many details
· Whether the amount involved is large or small
· Whether it is a common or unusual contract
· Whether a standard form of contract is widely used in similar transactions
· Whether either party takes any action in preparation for performance during the negotiations. 
· UCC – allows for gap fillers
· Price can be filled if parties intend to be bound and  to leave it undetermined but not if they just couldn’t agree (typically for goods that are market-dictated)
· There is no gap filler for quantity (except for output and requirements contracts)
· UCC is much more liberal in allowing the courts to fill in ambiguities than common law
· Sales of goods tend to be more detailed
· If a court can’t fill in the terms can still use promissory estoppel  or unjust enrichment (quasi-contracts) to enforce the promise.
· Covenant of Good Faith and Fair Dealing:
· In all contracts
· Can be used to override express terms
· Requires the following:
· Pure heart empty head test
· Are they trying to cheat the other side
· Does it uphold the spirit of the contract	
· Parties have certain goals in mind and understand the goals of the other when entering a contract
· If someone is undermining the utility of the contract, not good faith
· Compare to a “best efforts” covenant
· Which requires reasonable diligence to meet the intention of the contract
· Restatement says it must have honesty and observance of reasonable commercial standards of fair dealing.
· Requirement contracts
· You can reduce the number down to zero so long as it’s in good faith and so long as the initial estimation was in good faith
· Courts won’t invalidate deals made in good faith just because they turned out to be bad deals. 

DEFENSES
· Statute of Frauds
· Parol evidence Rule
· Misunderstanding
· Mistake
· Impracticability
· Unconscionability
· Public policy

· Statute of Frauds
· Statute of Frauds is a technical defense that prevents people from getting their day in court
· Exceptions can be based on partial performance or estoppel
· Questions to ask:
· Is it a contract within the statute of frauds
· Contracts that can’t be performed within one year  (death doesn’t count)
· Land sales
· Sales of goods for $500 or more
· Is there sufficient writing?
· Restatement writing requirement
· Signed by the party to be charged
· Essential terms with reasonable certainty
· May consist of several writings as long as one is signed and the others clearly relate to the same transaction
· UCC writing requirement:
· Signed by party to be charged (or received by merchant who does not object)
· Evidences a contract
· Not enforced beyond quantity stated in the writing (must have quantity)
· Terms don’t even have to be accurate
· Very low bar set by UCCC drafters because it is just enough to get by the pleading stage to let the plaintiff plead the case
· Just because statute of frauds is met doesn’t mean the plaintiff wins, it just means the plaintiff is allowed to have their day in court to prove there was really a contract. 
· It is just an extra hurdle
· Merchants’ exception
· Need 2 merchants
· Confirmation sent within reasonable time
· Satisfies 2-201 1 against the sender
· Party receiving has reason to know its contents
· No written notice of objection is given` within 10 days of receipt
· If not sufficient, is there an exception?
· Partial performance – if they perform doesn’t matter if it’s in writing
· Admissions 
· Reliance
· Promissory fraud – made promise with no intention of keeping it (tort not contract law)
· Contract doesn’t have to be in writing but must be evidenced by writing
· Underlying policies of Statute of Frauds
· Evidentiary function (requires evidence of contract)
· Cautionary function (wants people to think about certain types of contracts more)
· Channeling function
· Oral Modifications
· An oral modification is not enforceable if made alone as a separate contract, it would be subject to the statute of frauds.
·  If the underlying contract is subject to the statute of frauds, any modification must be evidenced in writing.
· Otherwise, seller can terminate the contract for failure to perform under original contract
· 2 views on modification sof contracts within statute of frauds
· 1. Restatement: if contract as modified is within the statue of frauds,
· If not sale of goods case, this is the governing law (e.g. land sales contract)
· 2. UCC approach – only time you need written evidence of a sales contract is if the quantity is increased (UCC not clear though)
· Statute of frauds exceptions are available in the event that there isn’t a writing (e.g. reliance)
· No Oral Modification Clauses
· Common law: not enforceable
· UCC: enforceable unless there is reliance on the modification

Parol Evidence: (UCC 2-202)
· When there is a written contract and one party alleges that there was a prior agreement or contemporaneous oral agreement that adds a term not in the final written form
· Steps of Analysis:
1. Was the contract completely or partially integrated?
a. Complete integration: the written contract was intended to be a complete and exclusive expression of ALL terms of the deal 
b. Partial integration: The written contract was intended to be the final on at least one term, but was not intended to be a final expression of ALL terms
i. there could be at least one agreed upon term that is not in the document
2. if complete integration:
a. analysis stops here – parol evidence not allowed
i. UCC says must be certain that terms would have been included and favors admission of parol evidence
3. if partial integration
a. parol evidence may be allowed
i. if the parol term is contradictory it is not admissible
1. under the circumstances it would naturally be included if it was actually agreed upon
ii. if the parol term is a consistent additional term it is admissible
1. under the circumstances, the term is one that might naturally be left out of the writing
4. to determine if complete or partial integration, courts weigh various factors:
a. sophistication of party
b. detail of the document
c. is there a merger clause?
i. A merger clause states that there are no prior agreements that are binding and everything agreed upon is in the written document
ii. This is persuasive but not determinative
1. It can still be partially integrated even with a merger clause
· For example, if the clause is on the back of a pre-printed form in very small type
· Exceptions to PRE
· Evidence of an oral conditions precedent
· Condition precedent:
· An event not certain to occur
· Must occur before performance under contract is enforceable unless
· The non-occurrence of the event is excused
· Will always be allowed as parol evidence unless the contract specifics there are no conditions precedent
· Misrepresentation
· Evidence of trade usage
· Evidence showing no contract ever existed
· Evidence that resolves ambiguities in the conract
· Note: PRE never applies to subsequent agreements because those would be modifications

Mistake and Misunderstanding: Restatement
· Mistake: belief that is not in accord with the facts at time the contract was entered into.
· This only applies to facts at the time of the formation of the contract and does not include poor predictions about facts in the future 
· Mistake assumes a valid contract, but it is a question of whether a party may avoid it due to a mistaken belief that is not in accord with the true facts
· With mistake questions, analyze both unilateral and mutual mistake because could be argued either way
· Factors relevant to mistake analysis:
· Magnitude of mistake (materiality)
· What does the contract say?
· Sophistication of the parties
· Business practices
· Is the party seeking relief in good fiath?
· To what extent has the other party reasonably relied on the contract?
· Was the party seeking relief gambling?



· Misunderstanding: when two parties each attach different meaning to the same term in their agreement
· Misunderstanding is a formation issue that governs whether there is actually an enforceable contract and if so, what the terms are
· If neither party knows of the misunderstanding there is no contract
· Similarly, if both parties know they are each ascribing a different meaning to the term, no contract is formed
· If one party knows of the discrepancy, there is a contract and the applicable terms are the ones believed by the party who didn’t know about the misunderstanding
· It is easier for the part adversely affected by mistake to get relief when the mistake is mutual rather than unilateral

· Mutual Mistake:
· both parties to a contract are under substantially the same erroneous belief as to the true facts present at the time of the exchange
· if a party is adversely affected by a contract that was entered into under mutual mistake, the contract is voidable at the option of that party
· Elements to establish mutual mistake:
1. Mistake of both parties must be as to a BASIC ASSUMPTION on which the contract was made
a. It must change the essential nature of the contract
2. The mistake must have had a MATERIAL EFFECT on the agreed exchange of performance
a. It would be too unfair to enforce 
b. One party is getting far more than the other
3. The party seeking to avoid the contract MUST NOT HAVE ASSSUMED THE RISK of the mistake 
a. Was the risk allocated to that party by express agreement?
b. Was the party aware at the time the contract was made that he/she only had limited knowledge of the true facts but found that knowledge sufficient
c. As a matter of law, the court may find it reasonable to place risk of mistake on that party
· Limitations: the adversely affected party must attempt to void the contract within a reasonable time after discovery of the mistake
· if the contract is found voidable, the harmed party can choose whether to avoid the contract or waive the mistake
· sometimes reformation of the contract is allowed
· if avoided, full restitution is required for any benefits conferred by either party

· Unilateral Mistake:
· One party has an erroneous belief as to the true facts present in an exchange
· Elements to establish unilateral mistake:
· The party seeking to void the contract DID NOT ASSUME THE RISK of the mistaken belief
· AND either one of the following:
· Effect of the mistake is such that enforcement against the mistaken party would be unconscionable
· The non-mistaken party either had reason to know of the mistake or caused the mistake
· Common examples: 
· Mistaken bid cases – contractor makes calculation error for bid and then general contractor uses that bid to create their bid for the project
· Treated as unilateral mistake even though technically mutual mistake because want harsher treatment
· Mistaken payment cases
· Limitations: must attempt to void contract within a reasonable time after discovery of the mistake

· Unconscionability: 
· There is no definition in the UCC or restatement purposefully to give courts as much flexibility as possible
· It applies to both UCC and non-UCC cases 
· Unconscionability is a decision for the courts and not for juries
· If a court finds unconscionability, it can:
· Refuse enforcement of the entire contract
· Enforce the remainder of the contract without the unconscionable clause
· Modify or limit application of any clause to avoid an unjust result
· The general rule of contract law is that the courts only enforce contracts and do not get involved in re-writing them but unconscionability is an exception to that rule.
· Elements to show unconscionability:
· Procedural Unconscionability: absence of meaningful choice
· Oppression: unequal bargaining power
· Surprise: the clause was hidden in numerous terms and legal jargon and thus wasn’t really bargained for
· Contract of adhesion is evidence of procedural unconscionability but is not dispositive
· Substantive Unconscionability: unfair allocation of risk
· Terms are unreasonably favorable to one party in the transaction
· Need some combination of both substantive and procedural but considered on sliding scale

Impossibility, Impracticability, and Frustration – discharge of duty
· If the contract was impossible or impracticable to perform at the time it is made, analyze the issue as both mistake and impracticability 
· Would prefer impracticability because court less likely to say someone assumes the risk of doing something impossible
· Impossibility: unexpected event occurs which makes performance by a party objectively impossible (death or destruction)
· Commercial Impracticability: unexpected event occurs which makes performance by a party much more burdensome (more expensive due to unforeseen factor/event)
· Elements necessary to establish impracticability defense:
1. Occurrence of an event which makes performance commercially impracticable
a. Courts typically say minimum of 5-6x more expensive
2. The non-occurrence of the event was a mutually shared basic assumption on which the contract was made
3. The event occurred without fault of the party asserting the defense 
a. Either intentionally or because of their negligence
4. The party seeking the defense did not implicitly or explicitly assume the risk of the occurrence of the event
a. Was it foreseeable?
b. Parties usually fail on this element because there is inherent assumption of risk in all contracts and the courts don’t want to be bailing you out of bad deals.
· Frustration of Purpose: unexpected event occurs which renders virtually worthless the value of the party’s bargain
· The reason for entering into the contract has been eliminated (cancelled parade/hotel room)
· Frustration is a defense to a breach of contract claim
· Different than impossibility and impracticability because performance is still perfectly possible and no more expensive, just unnecessary
· Impossibility and impracticability are largely seller’s defenses
· Frustration is largely buyer’s defense (they no longer want to buy something because they no longer need it)
· Frustration is in the restatement and implied in UCC 2-615 even though not specifically mentioned
· Elements necessary to establish a frustration of purpose defense:
1. Occurrence of event which frustrates the principal purpose of the party in entering the contract
a. Has to be substantially frustrated
2. Non-occurrence of the event was a mutually shared basic assumption
3. The party seeking to enforce the defense did not implicitly or explicitly assume the risk
a. Was it foreseeable? Should they have protected themselves?
REMEDIES

Specific Performance:
· Order by the court requiring a party to do exactly what he/she promised under the contract
· Monetary damages are the assumption and usual route, because specific performance creates significant administrative costs and burdens for the courts
· The courts don’t want to have to supervise performance (not just that it’s done but that it is done acceptably well)
· Only in extraordinary cases will courts grant equitable relief
· Elements non-breaching Party must meet to obtain equitable remedies:
1. Award of monetary damages is inadequate to give innocent party the benefit of the bargain (are money damages adequate?)
a. Damages must be proven with reasonable certainty
i. real estate value is speculative
ii. how much a new business would have made in the future is speculative
iii. are there too many variables to calculate future performance with reasonable certainty?
b. Difficulty of procuring suitable substitute performance?
i. Is the good/service fungible/easily procured elsewhere?
ii. Or is it unique and not readily available
1. Because damages then wouldn’t bring them to the position they would have been in if the contract had been performed.
c. Likelihood that an award of damages could not be collected
i. Not automatic specific performance just because the breaching party is insolvent
1. It is just one factor courts look at
2. Equitable Relief will not be awarded if there are undue practical limitations on the court’s ability to grant such relief
a. Look at the administrative burden on the court
b. Is it a personal service contract? – no available equitable remedy
i. Personal service contracts are never specifically enforced, but with covenant not to compete, court may enjoin employee from competing

ii. Personal services contracts with covenant not to compete:
1. General Rule: if the covenant not to compete is freely negotiated and voluntarily assumed by the employee and if the court finds that the employee did have access to trade secrets such clauses will b enforced within limitations
2. Limitations: covenant not to compete must be reasonably limited in time, geography, and scope
3. If trade secrets are not involved, such restrictive covenants are not favored by courts. 
3. Equitable Relief will not be granted if certain “equitable principles” are violated
a. Whether act or forbearance compelled by grant of equitable relief would be contrary to public policy
b. If breaching party’s assent to the contract was induced by unfair business practices
c. If specific performance is granted will the non-breaching party be able to carry out their required return performance (i.e. payment)
Money Damages:
· Contract gives only protected economic interest and not a right to performance
· Efficient Breach Doctrine:
· Courts want to encourage breach if economically efficient so long as breaching party willing to pay damages
· That way the non-breaching party is made whole, but the breaching party can still get a better deal
· Types of Money Damages: innocent non-breaching party can pick which valuation method they wish so long as the value can be adequately proven
· Expectation Damages: (benefit of the bargain)
· amount that would place the non-breaching party in as good a position as he would have been if the contract had been performed (forward looking)
· considers consequential damages if direct or indirect with notice
· Limitations: 
· Must be calculated with reasonable certainty
· Damages must be foreseeable
· Damages not avoidable through mitigation
· Calculating Expectation Damages:
· Lost value + incidental loss + consequential loss – loss avoided – cost avoided
· Lost value: dollar amount of the bargain (the value of full performance)
· Incidental loss: damages incurred after the breach (interest, storage, etc.)
· Consequential Loss: suffered as a consequence of the breach
· direct (reasonably foreseeable) allowed
· indirect (not reasonably foreseeable) not allowed unless notice
· Cost avoided: money they saved by ceasing their own performance
· Loss avoided: substitute arrangements (reasonably salvageable)
· Common scenarios:
· Breach of employment contract (by employee or employer)
· Construction contracts (normal for customer)
· For breach by builder, special calculation for lost value:
· Can only get cost to complete as lost value unless it is clearly disproportionate and cost to complete is much more than diminution in Fair Market Value (then get that value as lost value)
· Real Estate –  normally will get specific performance but rarely will get damages if specific performance not available
· breach by buyer, normal
· Breach by seller
· American Rule: expectation damages
· English Rule only reliance damages
· Reliance Damages: (out of pocket)
· Amount of out-of-pocket costs (including labor) incurred by the non-breaching party up to the time of the breach in reliance on performance
· Goal is to put the non-breaching party back in the position they were in before entering the contract
· Always available as an alternative to expectation damages
· Usually a party will choose reliance damages if can’t prove expectation damages with reasonable certainty or if they were not foreseeable enough
· Limitations:
· Must be calculated with reasonable certainty
· If breaching party can prove the injured party would have suffered a loss anyway (losing contract), the amount of loss must be subtracted from reliance damages
· Value of any salvageable material must be subtracted
· If can avoid damages, must do so (mitigation)
· Restitution Damages: 
· Amount one party has unjustly enriched at time of breach. 
· The reasonable value of the benefits that the party has actually received from the other
· Goal is to put the benefitted party back in the condition they were prior to the contract (call off the jam)
· No extra benefit, just reasonable value of goods and services conferred
· Damages are calculated based on the amount of enrichment to the benefitted party and not on the amount of the aggrieved party’s promises
· When is restitution available?
· Upon rescission 
· When the contract has been totally breached
· When a contract is avoided because one of the defenses to formation is successfully asserted
· When a contract is discharged due to impossibility, impracticability or frustration
· When the breaching party seeks recovery for part performance
· When a party seeks recovery for a quasi-contract
· Limitations:
· Must be mutual restitution
· Damages adequate
· Inability to return to the status quo
· Delay or affirmance
· Limit to K price if all duties performed (for injured party)
· Reduced by damages for breaching party
· Other Limitations on Damages:
· Emotional Distress damages are not generally available for breach of contract
· Exceptions:
· When breach resulted in tangible personal injury
· Usually occurs with breach of warranty involving machine or product that despite foreseeable use, caused injury
· Or contract for services with a physician (or health provider) where breach is either of a promise to use reasonable care or to achieve a particular result
· When emotional distress is particularly likely to result from breach
· E.g. mortuary mishandles corpse

· Liquidated Damages: frequently held unenforceable
· Damages that parties have agreed to in advance that will be due and payable after a breach
· Requirements for an Enforceable Liquidated Damages Provision:
1. Amount must be reasonable in light of anticipated or actual losses
a. If too large will look like a penalty
b. If too small, will look illusory
2. Actual damages must be somewhat difficult to prove (but a rough/reasonable estimation is possible)
· Courts are leery to enforce Liquidated Damages Provisions because they do not want to allow a party to be put in a better position as a result of breach than if the contract had been performed
· Also don’t want anyone to be unfairly penalized for breach
· Alternative Performance Clause:
· Different than a Liquidated Damage provision which is triggered by breach
· Here it is just an option of an alternative performance and not a punishment
· Courts carefully scrutinize alternative performances clauses to make sure they are not actually hidden liquidated damage provisions and really are creating a penalty for breach
· Punitive Damages: cannot be recovered for breach of contract
· one exception is bad faith breach of insurance contracts (depending on state)

Available Options in the event of breach or failure of condition on performance
· when a party breaches a contract injured party might not be satisfied with just damages or specific performance
· 4 possible remedies
· Termination: affirms the existence of the contract
· Discharges the injured party from the performance of his remaining promises while at the same time giving him a right to recover expectation damages from the breaching party
· Party will choose termination if it was a good deal and they want to be put in the place they would have been after performance
· Rescission: disaffirms the contract
· When a party rescinds a contract, he asks not only that he be discharged from performance of subsequent promises, but also that even the executed portion of the contract be undone
· Both parties have to return any benefit conferred from the deal
· Becomes as if the contract never existed (no remaining remedies or damages)
· Party will choose rescission over termination when they have made a bad bargain
· Setoff: self-help remedy where non-breaching party subtracts damage caused from the final payment.
· Sometimes, contract may specifically say setoff is not allowed
· Landlord might say rent due without setoff despite repairs or other problems. 
· Usually more available in consumer/residential tenants because the option to perform and sue is much more burdensome and expensive than for corporations
· Suspension of performance: 
· Demand adequate assurance under UCC 2-609 if you think the other party won’t be able to perform
· It’s less risky than termination/rescission because if wrong you won’t be liable for breach (even though could still technically be breach, not as bad as repudiation).
· Did buyer have reasonable grounds for insecurity with respect to performance by seller?
· After buyer demanded in writing adequate assurance of due performance did seller provide buyer with adequate assurance?
· If not then buyer’s reasonable suspension of payment is not breach
· Did seller’s failure to provide buyer with adequate assurance of the performance amount to a repudiation of the contract?
· If so, then by analogy, the seller is in breach

Has there been a Material Breach?
· Material Breach: an uncured material failure to render a performance due at an earlier time
· Serious breach, in which one party is deprived of all, or a substantial amount of the performance he or she is due under a contract. 
· Upon material breach, the non-breaching party is entitled to immediately suspend his duties under the contract without liability
· They can also sue for damages
· Material breach gives the right to suspend performance but does not totally discharge duties
· Immaterial Breach: Restatement just defines immaterial breach as one that is not material or total
· Breach that is not as serious as material breach and one in which the other party gets a substantial amount, but not all, fo the performance due under the contract
· Upon immaterial breach, the non-breaching or innocent party must continue to perform or it will become in breach 
· Total breach: uncured material breach can ripen into total breach
· Passage of time makes it a total breach because no chance of coming back to finish the job
· Once a material breach becomes a total breach, the contractual obligation of the non-breaching party are terminated
· Materiality of the breach only matters in a bilateral contract in which there are executory duties remaining on both sides at the time of breach
· It does not apply to bilateral contracts where all of the duties have been performed by one party.
· Therefore, if that party already completed performance, suspended performance does not apply
· Factors to determine if breach was material:
1. the extent to which the non-breaching party will be deprived of the reasonably expected benefit of his or her bargain
2. the extent to which the non-breaching party can be fully compensated for the breach if made to stay in the contract and complete performance
3. the extent to which the breaching party will suffer a forfeiture if the breach is declared material and the non-breaching party need not perform under the contract
4. the extent to which the breaching party performed within the standards of good faith and fair dealing
· Doctrine of Substantial Completion/Performance:
· So long as a party has “substantially performed” a duty under a contract, any discrepancy between the actual performance and the promised performance will be deemed an immaterial breach. 
· How much of the reasonably expected benefit under the contract has the non-breaching party received at the time of breach
· How great of forfeiture will the breaching party suffers if breach is deemed material?
· How completely will damages alone compensate the non-breaching party
· The good or bad faith of the breaching party
· How likely is it that rectifying the breach will result in economic waste rather than actually providing a benefit for the non-breaching party
· Conditions:
· The mere fact a party has breached does not always give the injured party the right to terminate or rescind the contract
· Breach must be serious enough to justify the breaching party his right to the benefit of his bargain
· To do this, consider the express and implied conditions within the contract to understand the intentions of the parties
· Express condition is clearly in writing
· Magic words: on condition that, if and only if, in the event that, provided
· Implied-in-Fact condition: evidenced by the conduct of one or both parties 
· It is based on an objective reasonableness standard
· Implied/constructive condition: contract law implies or constructs in every contract certain conditions to help analyze duties or necessary conditions
· Condition precedent: 
· An event not certain to occur which
· Must occur before performance under the contract is enforceable
· Unless non-occurrence of the event is excused
· The consequences of determining something is an express condition precedent:
· Substantive: an agreement is binding even if the condition hasn’t occurred yet
· However, the duties subject to the condition are unenforceable until the conditional event occurs
· Procedural: the party who claims the duty is owed after the condition occurred bears the burden of proof to establish that the condition was satisfied (that the event actually occurred)
· Condition must be completely and totally fulfilled to require performance
· Condition of satisfaction
· Depends on the nature of the contract whether it is an objective or subjective test
· i.e. painting a painting must be subjective but building a bridge should be objective
· if reasonable people would differ in their opinions
· Excuse of Condition: Waiver or to avoid disproportionate forfeiture?
· Waiver: intentional relinquishment of a known right
·  A party already waived that condition possibly through course of performance
· A condition may be excused without other reason if its requirement
· Will involve extreme forfeiture or penalty AND
· Its existence or occurrence forms no essential part of the exchange for the promisor's performance
· Promise, condition, or both?
· Factors to consider to determine if promise or condition:
· Intent of parties
· Language of the contract
· Construe to avoid forfeiture
· Preferred interpretation if doubt (and event is within control of party required to perform)
· Promise: action for breach possible, termination and rescission if breach material
· Analysis:
· Has there been a breach? (promise not kept)
· Is the breach material?
· If breach is not material, injured party cannot terminate or rescind
· May sue for damages, perhaps setoff, or demand adequate assurance
· Maybe sue for specific performance if appropriate (if legal remedy is inadequate)
· If breach is material and no cure, party may terminate and possibly rescind the contract
· Condition: termination or possibly rescission if unjust enrichment
· Analysis
· Has the condition been satisfied?
· Was the condition excused?
· Then may terminate
· Possible damages if also a promise
· Possible restitution if unjust enrichment
· Both promise & condition: termination and possibly rescission, cause of action for breach
· Hardest to prove, must be clearly stated in contract
· Interpreting Ambiguous Language
· Which interpretation avoids forfeiture?
· Is it within the power of the party to perform?
· If can perform, more likely to be promissory so damages may be appropriate remedy if they can be reasonably calculated
· There is a preference for saying something is a promise rather than a condition if the party can perform because it keeps the deal alive
· Contract more likely to be terminated if we say something is a condition

Anticipatory Breach:
· Repudiation creates a breach of the implied promise to do nothing to seriously impair a party’s good faith performance obligation
· Unlikely that many cases will come to trial before the date of performance
· Upon anticipatory repudiation, the innocent party may:
· Bring suit for breach immediately upon receipt of the repudiation
· Discharge immediately their remaining duties under the contract
· I.e. treat anticipatory breach as total material breach. 
· Elements of non-UCC anticipatory breach
1. There must be a repudiation of a bilateral contract with executory duties by both parties
a. Exception: where performance by the innocent party is a condition of the repudiated duty (usually occurs in an option contract)
i. Otherwise, have to wait until time of performance before they can sue
1. To avoid this, can put an acceleration clause in the contract which provides that if debtor is in breach of one installment, then all future payments become due in lump sum
2. The repudiated duty must be important enough that its non-performance would be deemed a total breach
3. Repudiation must be definite and unequivocal
a. A reasonable person in the position of the innocent party must find it unmistakable that the repudiator is unwilling or unable to perform under the contract
b. Repudiation by words: 
i. Unequivocal statement of unwillingness to perform 
ii. Repudiation v. request for modification:
1. Look at the words; is it a request rather than a refusal?
c. Repudiation by conduct:
i. Actions render a party apparently unable to perform a material duty
1. Sold car to someone else
· Anticipatory Repudiation in contracts governed by the UCC
· The effects are the same as for non-UCC contract but 2-609 and 2-610 provide different ways for a party to establish that an anticipatory repudiation has taken place in a sale of goods contract. 
· UCC 2-609: basically the same with different nomenclature
· Entitled to anticipatory repudiation doctrine if can establish:
· The contract is bilateral with unperformed duties remaining on both sides at the time of repudiation
· Failure of the repudiating party to perform the repudiated duty would ”substantially impair” the value of the contract to the innocent party
· The repudiation, whether by words or conduct must definitely and unequivocally indicate the repudiating party’s unwillingness or inability to perform his or her promised duties. 
· Anticipatory Repudiation by failing to provide reasonable assurances
· Common law doctrine of anticipatory doctrine not broad or strong enough because of the need for a definite and unequivocal statement.
· Creates extra remedy for someone who is insecure about the other’s ability to perform
· Whenever one has reasonable grounds for insecurity with respect to the other’s ability or willingness to perform:
· They may in writing demand adequate assurance of due performance
· The party receiving such a demand must then provide assurances that its promised performance will be forthcoming
· Or else be deemed to have anticipatorily repudiated the contract
· Reasonable Grounds for insecurity: if the innocent party would in good faith have a reasonable doubt as to the other party’s willingness or ability to provide a substantial part of the bargain, reasonable grounds for insecurity exist. 
· Grounds for demanding assurances need not be true, they need only to appear reasonable to the insecure party
· Grounds for insecurity must become known to the innocent party after the contract is formed, not before
· The request cannot demand a particular kind of assurance
· What constitutes Adequate Assurance?: so long as the responding party provides assurances that would indicate an ability and willingness to perform under the contract to a reasonable person in the position of the insecure party, the assurances will be adequate
· While waiting for response, insecure party may suspend performance if commercially reasonable 
· Repudiating Party’s Right to Retract the Repudiation:
· Repudiation can be retracted and the duties under the contract again become enforceable 
· Except the aggrieved party must be entitled to ore time to fulfill duties if performance suspended
· Exceptions where irrevocable:
· When the non-repudiating party has given notice to the repudiator that he or she considers the repudiation final (including bringing suit for breach of contract) and the contract is terminated
· When the non-repudiating party has materially changed position in reliance on the repudiation
· Consequences of repudiation
· Cancellation of contract
· Immediate suit for total breach
· Discharge of non-repudiator’s duties






UCC REMEDIES
· Order:
· Tender of delivery is condition to acceptance and payment by buyer
· Tender of payment by buyer is a condition to seller’s duty to tender and complete deliver
· Buyer shows willingness to pay seller must show willingness to deliver then buyer must accept and pay
· If buyer doesn’t tender payment, can’t sue if seller doesn’t deliver
· If seller doesn’t tender delivery, no right to sue if buyer refuses to pay
· Perfect Tender Rule:
· If goods or tender of delivery fails in any respect to conform to the contract, buyer may:
· Accept entire shipment
· Partially accept and partially reject
· Any non-performance no matter how minor discharges all remaining duties of buyer at buyer’s option
· PTR also eliminates divisibility doctrine
· Automatically discharges entire contractual duty
· Limitations:
· While buyer can initially reject the shipment, seller is granted extensive rights to cure
· After cure, buyer must accept and pay but can sue for damages
· When can seller cure?
· Before time of performance has passed
· Or if time for performance has passed, only under the following circumstances:
· If seller had reasonable grounds to believe the original tender would be acceptable
· Buyer not duly inconvenienced by the delay
· Cure made within a reasonable time under the circumstances
· How must seller cure?
· Replacement, repair, or cash discount
· Seller can usually make first cure attempt by repair
· Except for shaken faith doctrine
· If repair doesn’t give full benefit of the bargain, buyer must be given replacement
· If no replacement provided, buyer can reject the repair and sue for breach
· Buyer is never required to take a refund
· Installment Contracts – perfect tender rule does not apply
· When can buyer reject a shipment?
· May reject particular shipment due to non-conforming tender if:
· Non-conformity substantially impairs the value of the shipment AND
· It is not cured (or seller refuses to give adequate assurance)
· It is a kind of substantial performance doctrine
· When can a buyer reject all future shipments?
· Buyer may terminate an entire installment contract only if non-conformity substantially impairs the WHOLE CONTRACT
· Acceptance, Rejection, or Revocation of acceptance
· Acceptance: 
· Inform seller of acceptance after reasonable opportunity to inspect
· Failing to effectively reject the goods after a reasonable period of time
· Taking any act inconsistent with seller’s ownership
· Effect of Acceptance:
· Buyer must pay contract price
· Buyer can no longer reject
· Burden of proof to establish seller’s tender was non-conforming shifts to burden
· Buyer obligated to notify seller of any breach within a reasonable time
· Rejection:
· Any non-acceptance is a rejection
· What buyer must do to reject;
· Reject within a reasonable time after delivery
· Seasonably (within a commercially reasonable time) notify the seller of the jrejection
· Hold and store the goods with reasonable care if took possession before rejection
· If buyer is merchant, must try to sell perishable goods
· If buyer is merchant and goods not perishable, must follow any reasonable instruction from seller on disposition of goods
· Buyer can’t do anything that would prove they acted as owner of the goods (except money for damage)
· Revocation of Acceptance:
· Can occur when:
· Accepted with reasonable expectation of cure
· Accepted without knowledge of non-conformity if the non-conformity was difficult or impossible to discover
· AND the non-conformity must substantially impair the value to the buyer
· Revocation then must be within a reasonable time
· Revocation must occur before any substantial changes to the goods not due to the nonconformity

Third Parties
· Three types:
· Third party beneficiaries
· No original contract, but third party is the intended beneficiary of an agreement
· Intended beneficiaries can sue for enforcement, incidental beneficiaries cannot
· If intended beneficiary, they can stand in the shoes of the promisee to sue the promisor but have no right to sue the promisee under the contract
· Assignment
· Contract between to original parties: oblige and obligor
· Obligor then becomes assignor when then assign the benefit they contracted to get directly to a third party (assignee)
· Assignee steps into shoes of assignor and is now the only party that can sue the obligor for breach
· Delegation
· Occurs when the obligor who promises to do something passes on their duty to a third party
· Can generally be delegated unless there is a specific reason the obligee chose that party to enter into the contract
· Will it substantially affect the benefit of their bargain?
· Like with hiring someone to paint a painting, you can’t delegate that because the original obligor was chosen for a reason
· General rule is that third parties cannot sue because not in privity of the contract with the promisor. The three exceptions substitute privity due to intentions and agreements of parties to contract
· Exceptions:
· Most courts don’t require privity in personal injury or property damage cases
· Most courts don’t require privity in express warranty cases if buyer relied on the warranty
· Courts generally require privity in cases of breach of implied warranty where damage is economic
· Buyer can’t sue distributor because too many variables and uncontrollable aspects that are in control of the reseller 
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