Contracts Outline:

Consideration
· Promises must be supported by consideration

· “Bargained for” exchange sought by promisor in exchange for the promise, given by the promisee in exchange for the promise
· Benefit or detriment must be an inducement to the promisor. 

· Hamer v. Sidway – Uncle promises nephew $5,000 to refrain from drinking, using tobacco, swearing, and playing cards or billards
· Issue: Is there sufficient consideration when promisor (uncle) receives no benefit and promisee (nephew) only suffers a forbearance of legal rights?

· Held: Yes, forbearance on the part of the nephew was sufficient consideration—gave up something he had legal right to do, why there was forbearance
· Even though he was refraining from legal activity that is bad for him, still establishes consideration and an enforceable contract

· Key: Focus on whether act, forbearance, or promise was “bargained for” or in exchange for something
· Kirksey v. Kirksey – Man tells sister-in-law she can come live at his house, she moves, then he kicks her out
· No consideration because it was a gratuitous expression, she was moving to take advantage of a gift

· Could be consideration if man was lonely and wanted company, or needed help on his farm 

· RULE: Consideration means not so much that one party is profiting as the other abandons some legal right in the present, or limits his legal freedom of action in the future, as an inducement for the promise of the first

· Policy Rationale:

· Courts do not want to enforce indefinite promises 

· Do not want to enforce situation where someone is getting something for nothing

· Consideration could be:

· Act 

· Forbearance 

· Promised act of forbearance 

· Creation, modification or destruction of legal relationship 

· Pros of Consideration: 

· Administrative: Indicated seriousness of the promisor, an intent to be bound 

· Administrative: Provides a way to value the promise, makes easier to enforce 

· Moral: People shouldn’t get something for nothing 

· Economic: Commercially significant promises are protected 

· Cons of Consideration:

· Doesn’t necessarily protect reliance 

· Some insignificant promises can wind up in court 

· There are exceptions (moral obligation & promissory estoppel)
· Notes:

· Past consideration is NOT consideration
· A promise signed in blood

· No enforceable because it was a promise over something that was given in the past (investment)

· Policy: Courts do not want to enforce gratuitous promises 

· General Rule: Gratuitous promises not enforceable, but completed gifts are enforceable 
· Cash v. Benward – Benward and Sisk tell Cash they will help him fill out life insurance policy to get insurance for his wife; waits on filling out the policy paperwork in response to them; doesn’t get insurance; wife dies
· No forbearance because there was no evidence Cash would’ve done anything differently had there been no promise 

· No bargain because Benward and Sisk were not getting anything in return, they were just being nice and helping Cash out

· No consideration because no forbearance and nothing bargained for

· Held: Though Cash suffered detriment, it was not sufficient to induce the other party to follow through on their part of bargain

· Policy Concerns:

· Courts do not want to live in a world where we enforce informal gratuitous promises if person doesn’t follow through

· When will courts imply a bargain?

· Illusory promises: A promise for apparent promise is not consideration if by its terms the promisor or purported promisor reserved a choice of alternative performances

· (I’ll perform if I feel like it)—not consideration 

· Cheek v. United Healthcare – Before going to work, company has cheek sign arbitration agreement which allows them to reserve right to alter, change, or amend agreement
· Held: Not sufficient consideration because the agreement allows the company to choose not to arbitrate at all, where employee has no say. 

· Policy Rationale: Not fair to enforce an agreement where one person can change the agreement and the other cant 

· Wood v. Lucy Lady Duff Gordon – Plaintiff entered into agreement with LLD to have exclusive right, subject her approval, to place her endorsements on designs of others.
· Held: Even though contract allows for plaintiff not to be obligated to obtain endorsements, and doesn’t say LLD obligated to approve any of these endorsements, courts will enforce this contract because it is implied they will both be upholding their end of the deal.

· V. Cheek:

· If contract at all implied either party not obligated to do their part, then contract wouldn’t be enforceable—like Cheek because they reserved right to do whatever they wanted 

· Equivalence of exchange not required, as long as something truly bargained for in exchange for the promise.
· Weiner v. McGraw Hill – McGraw trying to get Weiner to come work for them, promised him company policy would not terminate without “just cause”; worked for them for 8 years, then discharged for “lack of application”
· Issue: Is employee getting consideration for a contract that says he can only be fired for sufficient and just-cause, but he is free to leave job at any time?
· Held: Yes, this is sufficient consideration because Weiner left his old job and turned down other offers in exchange for job security. 

· Court said as long as there is consideration, it is not up for them to determine the equivalency of the bargain for each side

· Recitals of consideration (ex: in exchange for $1 I will sell you my house) do not always indicate consideration. 
· Exceptions to consideration (normally law requires bargained for exchange)

· Promises in recognition of benefit previously received (moral obligation)
· Restatement §86:

· A promise

· In recognition of a benefit previously received 

· By the promisor from promisee 

· Enforcement necessary to prevent injustice 

· Benefit was not a gift (promisor unjustly enriched)

· Enforced to extent proportionate to benefit 

· Webb v. McGowin – Throwing bricks off second story, sees McGowin, falls will brick to avoid killing McGowin, permanently disabled as result 
· Held: Moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit. 
· Questions to ask when considering if promise enforceable under moral obligation:

· Did promisor receive definite and substantial benefit?

· Was promise formal?

· Was promise partly performed?

· Did the promisee rely on the promise, or are they likely to?
· Promissory estoppel – Requires NO consideration
· Restatement §90:
· A promise 

· Promisor should reasonably expect action or forbearance 

· On part of promisee or third party 

· Induces such action of forbearance 

· Injustice avoided only by enforcement 

· Factors to determine if instance of reliance requires judicial intervention:

· Definite and substantial character of reliance 

· Reasonableness of reliance 

· Formality of promise 

· Limited to extent required by justice 
· Rickets v. Scothorn – Grandfather tells granddaughter doesn’t want grandchildren to work anymore, promises her $2,000; doesn’t pay all of it before dies. 
· Held: Even though no consideration because grandfather didn’t require her to quit her job in exchange for money, she relied on that money and quit her job; since she relied on the promise she is entitled to the benefit of the promise. 

· Would Kirksey be decided differently under promissory estoppel?

· Most likely no because no specific terms to promise (indefinite nature). Scothorn more specific terms, and don’t know if woman would be harmed in Kirksey. 

· Would Cash v. Benward be decided differently?

· There was no indication Cash would’ve acted any differently, we don’t know if he didn’t fill out application because of this promise of because he didn’t know how to fill out application. Rickets acted much more clearly in relying on the promise because she quit her job after grandfather visited her and promised money. 
· Hayes v. Plantations Steel Company – Plaintiff plans on retiring, makes announcement of intention to retire, then talks with higher ups in company and gets a promise from them that they will pay him a certain amount upon retiring. Later retires, comes back to visit sporadically and asks to see if he will still get money, then company cannot pay anymore due to financial difficulties. 
· Held: No promissory estoppel because it was not the promise that induced Hayes to retire, he was already planning to retire, thus element four not satisfied (induces such action/forbearance).
· An agreement that could establish promise and make promissory estoppel enforceable would be, “If you agree not to work for someone else, we will pay you x dollars.”

· Cannot say either that this was a benefit previously received enforceable under promissory estoppel because employer’s paid Hayes for the work he did during employment, they were not unjustly enriched by work. 

· Note: In Rickets, grandfather promises granddaughter then she quits, in Hayes, he already expressed he was going to retire before he was even told they would give him money.

· Implied in Law Contract (Quasi—Contract) – Promise implied by law for reasons of justice
· Generally: 
· Implied-in-law contracts that, by nature, not explicit.  Even if parties do not form a contract, a party may be required to compensate another if goods or services were provided to that party with reasonable expectation of compensation.  
· Were the parties precluded from bargaining because of exigent circumstances?  
· Had they been able to bargain, would they agree that the goods or services would be provided for reasonable price?  
· If yes to both, recovery in quasi contract may be appropriate.
· General Rules:
· Unjust Enrichment Required – A person who has been unjustly enriched at the expense of another is required to make restitution to the other
· Goods or services conferred with reasonable expectation of compensation
· Goods or services not provided gratuitously (family transactions generally presumed gratuitous, as are life-saving measures taken by non-professionals)
· Good Samaritans are presumed to act without expectations of being paid (unless professionals) 
· Doctor example where doctor saves someone’s life on side of the road, he can expect to be compensated whereas random person who steps in to help save person is not entitled to compensation. 
· No contract is in effect between parties valuing goods or services – When a contract is in place, parties must follow contractual terms of compensation

· No Recovery For A Volunteer – Officious Intermeddler – If parties are in a position to bargain, the law requires there to be a bargain beforehand

· Ex: Violin player plays song outside your window then asks for compensation; must first obtain consent from the other because bargaining is possible, whereas doctor saving a life on side of road, bargaining impossible, law presumes person would’ve bargained with doctor for their services. 
· Person who saves another’s life on side of the road who is not a doctor is thought to be person with gratuitous intent, and not required to compensate. 

· How do we measure recovery under quasi—contract?
· Reasonable value of whatever was provided
· If there is an express of implied-in-fact contract, parties generally have to live with it. 

· Schott v. Westinghouse Electric – Company had suggestion program, would give cash reward IF suggestion accepted. Plaintiff submitted suggestion, defendant rejected it, and four years later defendant implemented the suggestion. 

· Held: No contract because company rejected the idea which ended the contract. As long as the company acted in GOOD FAITH when they rejected the contract, no recovery is permitted. There was a statement making him acknowledge he would only be paid if company accepted the suggestion. 
Offer 

· General Definition – Restatement § 24: “The manifestation of willingness to enter into a bargain, so made so to justify another person in understanding that his assent to that bargain is invited and will conclude it. 

· Part of the manifestation of mutual assent generally required for a contract 

· If someone makes an offer, that person will be bound if the other party accepts. 

· Definition of Offer: If a reasonable person would believe, all that person must do is accept in order for a contract to exist. 

· If not an offer may be considered simply an invitation to bargain, which is not binding. 
· Offeror is the master of the offer 

· Offeror sets the terms of the offer 

· Factors to Determine if An Offer:

· Is it directed to the general public (generally not an offer) or to specific persons?

· How specific are the terms (e.g. are price and quantity specified, cash or credit)?

· Is there a set time for acceptance?

· The more specific communication is, the more likely we are to say a reasonable person would think that all they would have to do is accept for a contract to be formed. 

· Is the offeror serious or joking around?

· Leonard v. Pepsico – P sees Pepsi commercial that advertises use of Pepsi points to redeem for Pepsi merchandise, at end of commercial lists a harrier jet with corresponding Pepsi points, P tries to send Pepsi points and remaining amount of money to pay for the jet. 

· Held: Not specific enough to constitute an offer, and the commercial is a joke! No reasonable person watching this commercial would think Pepsi is actually offering a contract for a harrier jet
· Note: Generally advertisements are invitations to bargain, exceptions arise if ad is very specific, definite, and explicit, express quantity available (first come, first served), or is a “prove me wrong ad”; Pepsi commercial very indefinite, P would have a much better case if advertisement said, “Bring this many Pepsi points to the Pepsi headquarters on this date and time and you will get a harrier jet.”

· Most ads do not mention quantity of items available because if ad were enforced as an offer, and didn’t have enough of the item for everyone, company would be in breach of contract to all the consumers they didn’t supply to – expose the supplier to limitless liability. 
· Price quotes included in this invitation to bargain category because conclusion of bargain (contract) is conditioned upon further manifestation of assent. 

· Revocation of Offer:
· General Rule: Offeror is mater of the offer, they can revoke the offer at any point before acceptance. 

· Krauss v. Fox – P submitted a written offer to purchase D’s land with a $5,000 deposit, D delivered a counterproposal with the offer to sell and set deadline for acceptance. P signed acceptance and D notified of P’s acceptance, whereupon D told P they were pulling the property off the market because P no longer wished to sell it. 
· Held: $5,000 deposit was not consideration for an option contract because it was an inducement to the seller to sell the property to the buyer and was part of the deal to buy the property. The earnest money deposit was just supposed to mean the buyer is being earnest in buying property, all seller is saying basically is that in exchange for this money deposit, I MIGHT sell you this house – that is the consideration.
· Note: If wanted to make this an option contract, better chance of winning the case if it said, “I’ll give you $5,000 in exchange for which you will give me the option to buy the house before specific date.” 

· General Rule: An offer is revocable until the time stated on the terms of acceptance. 

· If it were not like this in Krauss case, then the offeror would be bound by this offer and have to wait to see if offeree accepts – POLICY AGAINST CONTRACTS WHERE ONE PARTY IS BOUND AND THE OTHER ISNT 

· Restatement § 42: An offeree’s power of acceptance is terminated when the offeree received from the offeror a manifestation of an intention not to enter into the proposed contract. 
· Restatement § 43: An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect. 

· HPYO: Fox said nothing to Krauss about taking property off the market, but Krauss heard from a reliable source that the property was no longer for sale before he accepted the offer?
· Hearing through the grapevine isn’t definite enough, courts usually require some sort of definite action taken by the offeror that is inconsistent with an intention to sell, i.e. taking off the market, selling to someone else – there needs to be definite action inconsistent with intention to enter proposed contract. 

· Also, acceptance of an offer after the option contract period has ended is not effective, it would be a counteroffer to seller, and seller can decide to accept this counteroffer. 
· If the counterproposal was given by fox to enable Krauss to obtain a loan and in consideration of your efforts to obtain one then probably be an irrevocable offer. It is difficult and timely to get a loan, so this would be an effective bargain and constitute and irrevocable offer. 

· Would UCC apply? No, because it applies to sale of goods, and even if it was sale of goods, Fox supplied the form so last element is not met. (See below for UCC §2-205)
· UCC also does not apply to service contracts or real estate contracts. 
· Unilateral Contract: Offer invites acceptance only by performance, offeree not bound to complete performance, but cannot enforce contract until performance is finished (ex. $50 to complete the Boston Marathon)

· Beginning of performed makes the offer irrevocable 

· Elements:

· Offer 

· Acceptance conditioned ONLY upon performance 

· Beginning performance creates option contract, offer is irrevocable

· Offeror does not have to give the promise until performance is complete

· Rationale: It would be unfair for someone to begin a performance and then have the offer revoked (i.e. offeror revokes offer while person halfway through running Boston marathon).

· Bilateral Contract: A promise to complete a job, once starts the job, there is a reasonable expectation they will finish the job – most offers are bilateral (ex. Hire house painter)

· Offer invites acceptance either by promissory acceptance or performance 

· Once performance begins, offeree is bound to complete 

· Offer invites acceptance by any manner that is reasonable. When in doubt, preference is to allow either promissory acceptance or by performance. 

· Exception: 
· Option Contract:

· An exception to the general rule that an offer is revocable during an acceptance period is an option contract, which is an irrevocable offer. 

· Option contracts require consideration for the options 

· Newberger v. Rifkind – Principle shareholder gives employees stock options, they can redeem 20% of the option each year, and after five years the employees can redeem their stock. The shareholder dies, other shareholders say they will not pay. 

· Is there consideration for stock options in exchange for continued employment?

· Held: Although contract didn’t say exactly what shareholder was expecting in exchange for the stock options (just said in exchange for continued employment, didn’t say how long of employment or anything), since the employees remained at the company because of this stock option, that is enough to say there was consideration and thus an enforceable contract. 
· Note: This is a case where courts implied the bargain of continued employment for stock option and court also made evidentiary presumption with the written letter offering stock options, if didn’t have, unlikely case would’ve come out the same way. 

· If the employees work for a year and then quit, cannot argue breach because contract didn’t say in exchange for you to continue working next five years. 

· Stock options (a unilateral promise) presume consideration and are therefore irrevocable offers if:

· Employee is aware of the stock option

· Employee continues to work for the company

· Presence of an option contract with Purported Consideration pursuant to Restatement § 87:
· Option contract requires consideration, but such consideration can be substituted by purported consideration (consideration which does not express a genuine desire to be bound), if the following elements are met:

· Agreement in writing

· Signed by the offeror 

· Recitation of purported consideration (ex: I’ll give 25 cents to keep this offer open)

· Fair terms (unfair: Offer to buy a BMW for 100 dollars)

· Reasonable time (ex: 25 cents may not be enough to keep offer open for 10 years, but may be enough to keep open for a few weeks/months)

· Good application of § 87 purported consideration doctrine:

· In consideration for 25 cents paid by B, A executes and delivers to B a written option agreement giving B the right to buy a piece of land for $100,000 if B gives notice of intention to buy within 120 days. 

· Bad application of § 87 purported consideration doctrine:

· In consideration of one dollar paid by B, A, a widow who owns land worth $25,000, gives B a ten-year option to take phosphate rock from the land on paying a royalty of twenty-five cents per ton. B knows and A doesn’t that the prevailing royalty in such transactions ranges from $1 to $1.10 per ton.

· Option contract formed because offer satisfies promissory estoppel pursuant to Restatement § 87 (2):

· An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice
· Elements:

· Promise 

· Promisor should reasonably expect action or forbearance 

· On part of promisee or third party 

· Induces such action or forbearance 

· Injustice avoided only by enforcement

· Justice usually required because the promisee has reasonably relied on the promise. Factors that determine if instance of reliance requires judicial intervention:

· Definite and substantial character of reliance 

· Reasonableness of reliance 

· Formality of promise 

· Limited as justice requires
· Drennan v. Star Paving – P was bidding on contract for a school project, D was a subcontractor who bid on job to supply materials to P. D submit bid, which was lowest bid and therefore chosen by P in order to calculate his own bid to school. P won the bid for the school and notified D, whereupon D said they made a mistake and were revoking their offer or needed to be paid more. 

· Held: Reliance can make an offer irrevocable, i.e. promissory estoppel comes into play. Definite and substantial reliance here because the contractor used the sub’s bid in calculating his own bid. Reasonable to rely on this bid because it is the nature of the industry for sub to communicate offer to contractor, and the sub has reason to believe that contractor will rely on the sub’s bid when making up their own bid. And the reliance can be quite harmful to the contractor if the sub backs out. 
· Note: This is a situation where one side is bound (sub) and the other party isn’t (contractor). There is one sided speculation going on in this case, but may not be so bad because the sub knows when making the bid that there is a possibility that they may or may not get the deal. 
· However if disparity in one bid is much, much lower than all of others, a court will not allow contractor to rely on that bid until they’ve looking in a bit more as to why the bid is so low. 

· If it is sale of goods, then UCC Firm Offer rule (§ 2-205) can apply.  

· An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
· Elements:

· An offer

· By a merchant 

· Signed in writing

· Assurance of irrevocability 

· Irrevocable for time stated or if no time states for reasonable time, in no event exceeding 3 months (because not fair to keep period open indefinitely)

· If form supplied by offeree, firm offer provision must be separately signed by offeror (this is included because they want to encourage offeree to reflect and decide if they really want to accept a deal)

· This UCC rule applies only to merchants because they don’t want consumers making firm offers because they don’t exactly know what they’re doing, not very experienced. 

· Firm offers give power of acceptance to offeree and expose offeror to speculation, so drafters want to make sure people know what they’re doing, the law is protecting the offeror by including last element. 

· Issues arise in this type of case as to whether UCC § 2-205 should apply because service contract and sale of goods. Court looks to which type of contract is more predominant, i.e. service or goods. 

· If there is question of whether article 2 even answers question at all or whether there are gaps in the article, we can bring in general principles of law and equity – UCC § 1-103:
· Unless displaced by particular provisions of UCC, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principle and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, or other validating or invalidating cause shall supplement its provisions. 

· Essentially you can use either UCC or general principles of law and equity unless the particular provision calls for use of a specific one. 

· For Drennan v. Star Paving, you can try to make an argument to the court to use either UCC 2-205 or promissory estoppel – if representing contractor, will try to say UCC did not intend to displace promissory estoppel. If sub, will try and say UCC did intend to displace promissory estoppel because then can say offer not in writing and therefore not a firm offer. 

· Policy for using UCC or promissory estoppel:

· UCC very uniform and certain, promissory estoppel more ambiguous but looks at fairness. 

· There is a clash of policies: on one hand courts was business practices to be fair, but also want there to be uniformity in deal making 

Acceptance 

· General Definition: An acceptance is a manifestation of assent to the terms of an offer made by the offeree according to the manner invited by the offeror. 

· Offeror sets the terms of acceptance, whether it should be accepted by a return promise only or performance only, or, as in most cases, by either a promise or a performance. 

· General Rule: If the offer does not specify if the offer is restricted to either performance or promise, then it is interpreted as inviting acceptance through either – Restatement § 32.
· Mail Box Rule: When acceptance through the mail is an appropriate means of acceptance in the context of an offer, a person, as long as he has not been made aware that the offer has been revoked, may accept an offer by merely sending a letter of acceptance – acceptance is not contingent upon the offeror’s receipt of the letter. 

· Offeror is master of the offer and can dictate mode of acceptance. Mail can be used only if offer permits it (expressly or impliedly)
· Acceptance is effective upon dispatch 

· Policy: Don’t want offeree to sent acceptance and think on it for a few days and change mind and cancel deal before acceptance is received. This would allow for some speculation. 

· Rejection is effective upon receipt 

· Revocation effective upon receipt 

· This rule does not apply to methods of substantially instantaneous communication, e.g. email, in person, phone, text – this mode is governed by the principles applicable to acceptances where the parties are in the presence of each other
· Focus on the reasonable expectations of the party: If offeror has made it reasonable under the circumstances for the offeree to accept by mail, the offeree thinks once they stick this in the mail, they have a deal. 

· Also focus on whether it is an instantaneous form of communication to determine if mailbox rule should apply 

· If one party has reason to know of a failure of communication (i.e. email bounce-back notice) and hence that the other party’s understanding may be different from his own, he runs the risk of being held to a manifestation of assent unless he takes immediate steps to clear up any misunderstanding. But if both parties are equally innocent or equally at fault, then there is no contract. 

· Henthorn v. Fraser – P wanted to buy property on certain street, called office and secretary verbally offered to sell the property for certain price, which was reduced to writing. P decides to buy property within offer period, and sends acceptance letter, however the offer had been revoked and D sent out revocation letter but was not received before P sent acceptance. 
· Held: As long as offeree dispatched his acceptance before being informed of the revocation, then acceptance was completed when it was posted in the mail by P. 
· If offeree mails rejection, then express mails an acceptance?

· If the rejection has not been received by the offeror and the acceptance get there first, the acceptance is proper. 

· What if rejection is sent first; then the acceptance is mailed; but receipt of rejection occurs after dispatch of acceptance?

· There is still a contract: as long as acceptance is mailed before rejection is received, there is a contract; however, promissory estoppel could be established here because the offeror may have become reliant upon the rejection.
· Worms v. Burgess – D offered P the option to accept a deal, P had until certain date to accept. P sent out notice day before deadline expressing that he will exercise his option to accept the offer, but the letter was never received by D. 

· Held: The option is properly exercised when the notification of acceptance is timely and properly mailed by the offeree, but not timely received by the offeror. The terms of acceptance said “Shall be notified” which is clearly ambiguous and does not describe whether letter should be sent by such date or must be received by such date. 

Silence as Acceptance
· General Rule: Silence is NOT acceptance – Offeror cannot compel offeree to speak 

· Curtis Co v. Mason – P called D (a farmer) about his advertisement and defined terms of an agreement to purchase D’s crop. D asked to see contract form and P mailed one. P then contacted a purchaser to buy crops P thought he had just bought from D via verbal agreement. When D received contract form decided couldn’t comply with terms and did not wish to negotiate further with P. Bottom of paper stated that silence will be taken as acceptance, and D never responded to agreement. P filed suit. 

· Held: For silence to constitute acceptance there needs to be more of a course of dealing for offeror to think reasonable that offeree is accepting by remaining silent. Sending a memorandum of confirmation of purchase does not create an enforceable contract unless there existed a previous oral agreement to be confirmed.
· Acceptance may be implied under circumstances in Restatement 2d § 69 and UCC § 2-206

· Restatement § 69 silence constitutes acceptance when:

· Offeree takes benefit of offered services with reasonable opportunity to object, with reason to know they were offered with exceptions to compensate

· Offeree intends to act by remaining silent, and offer says silence=acceptance 

· Prior dealings or other circumstances give rise to reasonable expectation that offeree intends to be bound

· Offeree does act inconsistent with offeror’s ownership of offered property, terms are not manifestly unreasonable 

· HYPO: If form stated, “To accept this offer, please sign at the bottom and return” but seller promptly shipped the goods without signing the form, is a contract formed?
· Not clear enough terms, doesn’t say ONLY way to accept this offer is by signing form. We will assume if the buyer is trying to get the goods quickly and immediately, they don’t care if the seller sends an acknowledgment or not, they just want the goods. 
· So this offer is soliciting acceptance wither by returning the promise, or by performance. 
· If the shipment was for the future, then its not reasonable to ship goods immediately, so in this case because shipment is for the future, buyer is probably looking for promissory acceptance. 

· Offer for CURRENT shipment can be accepted just by shipping goods, unless unambiguously stated, “To accept, must sign form and include in package.”
Discrepancy between Offer and Acceptance
· HYPO (above cont’d): What if seller shipped 7,000 of a product rather than agreed upon 9,000?
· Sending non-conforming goods is sufficient acceptance – rule below. To escape liability sellers must tell buyer they are sending different amount than agreed upon and therefore giving buyer a counteroffer. 

· This rule is not allowing someone to pull a fast one and send defective or different product and get away with it by saying they accepted the product by keeping it.

· UCC § 2-206 Offer and Acceptance in Formation of Contract:

· Unless otherwise unambiguously indicated by the language or circumstances 

· An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances; 

· An order to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 

· i.e. when the seller sends non-conforming goods, he either:

· Accepts the offer by performance while simultaneously breaching it by sending non-conforming goods, or 

· Avoids breaching the offer by sending non-conforming and seasonably notifying the buyer that the shipment is offered only as an accommodation, which does not constitute an acceptance.
· Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may teat the offer as having lapsed before acceptance. 

· Mirror Image Rule: Acceptance must be identical to offer in order to be effective. 

· Terms different or additional to offer make a purported acceptance, which is really just a rejection and counteroffer, terminating the power of acceptance. 

· Rule is best employed when the difference in terms are substantial and material, but not so effectively applied when terms are inconsequential.
· Flawed because it assumed people involved in transactions are actually reading the forms. It will rarely be the case where the order form and acknowledgment form will be the same, probably some variation so not exactly realistic rule.

· Buyer and seller think when they exchange the form they have a contract and it defeats their expectations if one of the parties was able to say at some point they have a specific paragraph the other doesn’t so therefore there’s no contract.  

· Last Shot Doctrine: If the parties perform after an exchange of forms that have varying terms, parties are accepting the terms in the last form that was sent – if problem arises and goes to court, the terms of the most recent draft of contract are governing terms. 

· Use Mirror Image and Last Shot when there IS NOT  a fundamental agreement. 

· Minneapolis & St. L. RY. v. Columbus – D gives price quote of $54/ton of 2k – 5k tons of rails, accepted by certain date. P telegraphs and sends letter ordering 1,200 tons at offered price, D telegraphs back and says cannot book order at present at price, P sends telegram ordering 2k tons at offered price, after repeated inquiries by P, D denies contract. 
· Held: No contract because by changing the quantity of tons that fell outside offered range, P rejected offer and sent D a counteroffer whereby D did not accept, however the original contract was dead when P sent revised offer. When an offer is made, the acceptance must be within the parameters of the offer, otherwise no legitimate acceptance has been made. 
· Policy would not let original offer remain open because when the counteroffer comes in, the offeror thinks offeree is not interested in his offer. 
· Note: Counteroffer applies to revocable offers only, doesn’t apply to option contracts. 
· Intervening Feeler: If acceptance is clear, offeree can include suggestions for modification or wishes that he would ask of the offeror, but these are not binding unless offeror agrees to them and they do not terminate the original offer. 

· Ex: Would you consider giving us this price at 1,200 tons? 

· UCC § 2-207: Drafters UCC said mirror image and last shot don’t make sense in sale of goods context, so created 2-207 (extremely confusing rule) – seeks to allow a contract to be formed when there are minor discrepancies in agreement, CANNOT be used when there is a fundamental disagreement between the parties. 
· When should 2-207 be used?
· Use when there is a fundamental agreement on the “dicker” terms (i.e. price, quality, quantity, and delivery date) but there are other variations between offer and acceptance.
· Use when parties have an informal agreement and one or both parties send a “confirmation” containing additional terms. 
· Use 2-207 (3) if purported acceptance is in fundamental agreement with offer but is expressly conditional on assent to terms that vary from the offer and the parties perform
· Rule: 
· (1) A definite and seasonable expression of acceptance or a written confirmation, which is sent within a reasonable time, operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

· Basically saying there needs to be a definite and fundamental agreement

· Essentially, if there are different terms between the two documents, the terms of the contract are those included in the offer, NOT the acceptance. Any additional terms are merely new offers by the original offeree to modify the contract formed, unless it is explicit that offeree is only accepting if the new terms are agreed to. 

· (2) The additional terms are to be construed as proposals for additions to the contract. Between merchants such terms become part of the contract, unless:

· The offer expressly limits acceptance to the terms of the offer

· They materially alter it, or

· Defined as clauses that would result in surprise or hardship to offeror 

· Notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

· Applies to additional terms only, terms are proposals for additions to the contract unless:

· The parties are merchants, and then silence about the new terms equals acceptance, unless subsection a, b, or c applies. 

· Three approaches to treatment of DIFFERENT terms in an acceptance:

· Different terms in the acceptance are not included in the contract unless the offeror assents to them – Pursuant to subsection 1. 

· Different terms in the acceptance are treated the same as additional terms under 2-207 – Pursuant to subsection 2 (What CA Supreme Court does)

· Different terms in the offer and acceptance cancel each other out, and the term is supplies by the UCC. 

· If Hull gives us this type of hypothetical, just need to know there are those three ways of handling different terms in an acceptance than offer, must analyze one of the different approaches. 

· Conduct by both parties, which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such cases the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under provisions of this act. 
· This subsection comes into play in the context of the last-shot doctrine, when parties don’t have contract but perform as if they do. 
· HYPO (refers to materially alter element): Seller agrees to sell entire years crop. Price and necessary terms included in contract. Before signing, buyer added language that discusses projected yields numbers, and seller refused to sign contract. Sellers output had never been close to the projection added by buyer. 
· UCC 2-306 says projected yield estimate binds farmer to reasonably reach that mark, therefore if there is a projected yield estimate, it is likely that it could be perceived as a surprise or hardship. 

· If seller has never produced close to that projected yield, then they will not be willing to bind themselves to trying to produce crop yield because if they don’t they will be liable for breach of contract. 

· Even though 2-207 talks about how you can have additional terms that are different, still need a definite expression of acceptance, not it is not a definite and substantial expression of acceptance when seller says I offered between this many numbers of bushels and buyer comes back and says I expect seller to produce way more bushels than ever has. 

· Why 2-207 does work when there is fundamental disagreement btw the terms because neither party should be bound in this problem. 

· Brown Machine v. Hercules, Inc. – P sends D detailed price quote (invitation to bargain) with indemnity provision. D sends P purchase order, no indemnity, order limited to its terms. P sends D an order acknowledgment (acceptance) with indemnity provision. D sends letter correcting one specification on machine’s manufacture, “All other specifications are correct.” Both meet obligations under the contract. D’s employee gets hurt and sues P. P settles with employee. P sues D to recover for its settlement costs, claiming breach of indemnity provision.  
· Held: The price quote was not an offer because it doesn’t meet restatement’s requirements for an offer, it was an invitation to bargain. Subsection 1 of 2-207 says acceptance in converted to counteroffer only if it requires assent to its terms, this was not the case for the acknowledgment (although it was the case for purchase order because limited to its terms). Indemnity provision not part of the contract because the offer expressly limits acceptance to its terms, and it is an additional term since it wasn’t included in the purchase order. Indemnity agreement materially alters contract since it would result in surprise or hardship to P. Seller did not say P had to expressly agree to indemnity and P did not specifically say they agreed to indemnity agreement. 
· Note: Even if hadn’t said agreement limited to its terms, the indemnity agreement still materially alters the contract so it would still not be included in contract. 

· 2-207 flowcharts: 

1. Contract formed through forms with conflicting/different/additional terms 

-Offeror sends purchase order and offeree sends order acknowledgment. 

Flow chart: 

1. Identify the offer:

a. Remember price quotes, advertisements, etc. are not offers but invitations to bargain. 

1. Identify the acceptance.

1. Do the forms constitute a contract?
a. Do they agree on dicker terms?
1. Price, 

2. Quality, 

3. Quantity 

4. Delivery date

b. Is acceptance conditional on offeror's express assent to the additional or different terms?

1. Is there a proviso clause indicating that offeror must agree to all additional and different terms?

1. If so, then this not an acceptance, but a counteroffer.  

2. Though, be careful, the assent to additional terms requirement is a very high threshold.

1. "Subject to" usually does not qualify. 

2. The acceptance should probably say something like “this acceptance is conditional upon assent to all of its terms and there will be no contract unless the recipient so assents.”    

1. If contract is formed, what happens to additional/different terms?

a. Additional terms:

1. Are the parties both merchants?:

1. If not between merchants, then all additional terms are merely proposals for addition to the contract.  

2. If between merchants, then additional terms become part of the contract (offeror silence serves as acceptance) unless: 

1. The offer expressly limits acceptance to the terms of the offer.

2. They materially alter it; or

1. Would the additional terms create a surprise or hardship to the offeror?  

3. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.  

b. Different terms: 

1. Three approaches: 

1. Just say offeror’s terms win (because subsection 2 doesn’t deal with different terms).

2. The different terms are treated as additional terms and run through 2-207(2).

3. Or use the knock out doctrine, the different terms cancel each other out and you use a UCC gap filler.  
Contract formed informally – and then one party sends confirmation with different/additional terms (oral conversation and one party sends confirmation)
· Was a contract formed through the oral conversation?
· Did they agree on enough terms to constitute intent to be bound and to allow for an appropriate remedy?

· Was the confirmation sent within a reasonable time?

· If yes, then proceed. 

· If no, then the confirmation is a proposal for modification. 

· Don’t worry about expressly made conditional upon assent in this context:

· A contract has already been formed orally 

· This is not like Brown Machine where purchase acknowledgement was actual acceptance

· Ohio Grain v. Swisshelm – Parties orally agree to purchase agreement for 1500 bushels soybeans at $5/bushel. Buyer sends confirmation of the transaction spelling out more detail regarding the quality of the beans, indicates that silence = acceptance. D did not agree with quality specifications, and never responded to the confirmation. 
· Held: There is a contract and terms silence means acceptance is kept. These terms do not materially alter the contract because it is industry practice to include these quality specifications and the defendant farmer should know that from working in the industry. 
· Note: Difference between here and Curtis Co. (Farmer gets terms which say silence = acceptance and just sticks in his truck) is we have both parties saying there was a verbal agreement on fundamental terms, which wasn’t there in Curtis. 

· Here there is a slight exception that silence can’t mean acceptance because silence on the part of the farmer meant that he was accepting these terms that were in the form, but there was already a contract in place – the parties already agreed on fundamental terms. 

· Would 2-207 include these additional terms?

· If farmer were not a merchant, then they would not include the additional terms; they would just be proposals to additions to the contract. 

· HYPO: What if it was an arbitration agreement that was included rather than the specific qualifications?

· Arbitration wouldn’t fundamentally change the agreement, but probably materially change agreement because can view arbitration agreement as a hardship/surprise. However if it is a custom to arbitrate in that industry, then it won’t be viewed as much as a surprise term.
Rolling Contracts 
Money Now, Terms Later:

· Buyer reasonably expects that product comes with terms disclosed upon opening the box or using the product. 

· Offer is not fully communicated until buyer has a reasonable opportunity to read the terms in the box (or on the screen). 

· Acceptance occurs when the buyer keeps the goods after having a reasonable opportunity to review the terms and reject the goods. 

· If the buyer keeps the goods the buyer is bound to the terms unless they are unconscionable 

· Note: Not all courts use the rolling contract approach, many use UCC 2-207 which protects non-merchants from additional terms disclosed after purchase unless they manifest assent to those terms. 

· ProCD v. Zeidenberg – P purchases software, box indicates that software comes with restrictions on enclosed license. License appears on the screen when the software starts, indicates use is limited to non-commercial purposes. Buyer (P) must accept terms to use the program. License also appears in the user’s manual. P disregards the commercial use restriction and uses the software for commercial purposes. 

· Held: The buyer must obey the terms on the skrinkwrap license because P had the opportunity to review the product and terms before being bound and could return the product. It is economically inefficient to have to disclose all of the terms before buyer purchases product. 
· Note: In money now, terms later, buyer accepts the offer when the buyer keeps the product rather than returning it within a reasonable time

· Rolling contract theory gives a lot of power to the seller, whereas 2-207 gives more power to buyer. 

· If this case were decided under 2-207 it would come out much differently:

· Contract formed informally; the terms in the confirmation would be a confirmation form; the additional terms would not be considered part of the contracts because the purchaser was not a merchant. 

· If we get a fact patter that is money now, terms later, must analyze under both rolling contract and UCC 2-207.
Modifications
· Generally: A contract to change a contract; arises because “stuff happens”
· Change is permanent unless both parties agree to change back to the original contract

· A settlement is an agreement to compromise an existing claim (could be based on a tort, could be based on a contract)

· Requirement of consideration is lessened or eliminated for these types of contracts 

· Both sides must agree on the modification 

· At common law, consideration was required, that requirement is being relaxed

· Preexisting duty is not consideration 

· The requirement of consideration can be circumvented if the contract is rescinded and then a new contract is formed; the rationale that the dissolution of the old contract places both parties in a position to re-bargain. 

· Issue Spotting: Any time see any parties have an agreement and someone sends a form that is somewhat different than what were agreed upon, it is a modification issue. 

· Modern Exceptions to Consideration Requirement:

· Restatement § 89—Modification of Executory Contract:

· A promise modifying a duty under a contract not fully performed on either side is binding
· If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; OR 

· To the extent provided by statute; OR 

· To the extents that justice requires enforcement in view of material change of position in reliance on the promise 

· UCC § 2-209 – Modification, Rescission, Waiver:
· An agreement modifying a contract within this article needs no consideration to be binding. 

· A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party. 

· The requirements of the statute of frauds section of this article (2-201) must be satisfied if the contract as modified is within its provisions. 

· Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver. 

· A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of material change of position in reliance on the waiver. 

· Gilbert Steel v. University Construction – Original contract between the parties, prices for fabricated steel are $153/ton “hard grade” and $159/ton for “grade 60,000”. Steel mill owners announce increase in prices for unfabricated steel, and warn of future price increases. Written modification increasing the price to $156 and $165. Further increase in the price of unfabricated steel, parties orally agree to raise price to $166 and $178. Alleged promise of “good price” for deliveries of steel of second building under construction. 

· Held: Second contract is not enforceable because basically trying to say I’ll agree to release you from first contract if you agree to release me. The promise for good price is not consideration because it was made after new prices were already agreed upon. Promises for consideration must be reasonably definite and promise of a good price is not reasonably definite. 
· Note: R § 89 (I) probably wouldn’t apply here because the second modification was should’ve been reasonably expected by P since they were informed by steel mill that there would be further increases. 
· UCC § 2-209 applicable: Consideration not required by modification, but they add in good faith requirement as substitute. To be in good faith there needs to be a legitimate commercial reason, however they had been put on notice that there would be additional price increases. 
· Note: See drafters of UCC and Restatement are saying that the rigid requirement of consideration doesn’t really make a lot of sense when we’re talking about modifications because when we talk about modifications our concern is not whether there is bargain for exchange for modification, our concern is more that the parties are acting honestly with each other in the transaction. 

· There is no such thing at a unilateral modification, both sides MUST agree
· Modification Voidable is Assented Under Duress:

· Contract (in general, not just modifications) can be undone on the basis of economic duress. 

· Duress requires:

· Improper Threat (e.g. threat not to perform an existing contract in bad faith), AND 

· No reasonable alternative 

· Restatement § 175 – When Duress by Threat Makes a Contract Voidable:

· If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim. 

· If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction. 

· Restatement § 176 – When a Threat is Improper:

· A threat is improper if

· What is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property, 

· What is threatened is a criminal prosecution, 

· What is threatened is the use of civil process and the threat is made in bad faith, or 

· The threat is a breach of duty of good faith and fair dealing under a contract with the recipient. 

· A threat is improper if the resulting exchange is not on fair terms, and
· The threatened act would harm the recipient and would not significantly benefit the party making the threat, 

· The effectiveness of the threat inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or 

· What is threatened is otherwise a use of power for illegitimate ends. 

· Victim Has No Reasonable Alternative:

· Various courts may have different standards as to what satisfies this element. 

· Some may require that person takes great measures to find an alternative. 

· Other courts interpret this rule more loosely. 

· Underscores the idea of encouraging mitigation – the courts prefer people rely on themselves to fix the situation rather than courts sole it for them. 

· Austin Instruments v. Loral – Austin agrees to supply parts to Loral for its contract with the navy. Austin informs Loral that is must be awarded the subcontract for all gear parts on a second contract Loral has with the Navy, and Loral must also agree to pay more for the parts to be delivered under contract 1. Loral agrees to Austin’s demands after it determines it cannot obtain substitute parts on contract 1 from any other sources. After delivery is complete on contract 2, Loral demands a refund on the price increases that it had already paid on contract 1. Parties sue each other. 

· Held: No reasonable alternative because don’t want to use a non-approved vendor and Loral is dealing with the Navy, they don’t want to tell the Navy they cannot uphold the supplier agreement. 

· Decided under UCC § 1-103?

· UCC § 1-201 Good Faith: In the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade. 

· Usually satisfied when the parties modify pursuant to legitimate business reasons. 

· UCC does not deal with concepts of duress, general principles of law and equity supplement. 

· Policy: We have a policy favoring finality, we only undo something when there is something worse at stake than consideration, courts do not like to undo completed deals. 
Settlements 
Settlement of Claims a.k.a. Accord and Satisfaction

· Situations in which an individual releases another individual from being obligated to perform a predetermined duty either completely or to a lessened degree. 

· The claim could arise out of any type of dispute, including an existing contract or tort. 
· Parties agree to settle the dispute. 

· Joel v. Bredbenner – Tenant in arrears (unpaid debts) $4,400. Regular payments on or before the 23rd day of the month, minimum of $25/month to pay off the $4,400, tenants would try to do more to pay off ASAP. Beginning 10/84 tenants would attempt to pay rent on the 5th of the month. Tenants complied with agreement and sometimes paid $50 towards the amount that was in arrears. Landlord demands full payment after tenants inform her that they were moving to California. 

· Held: There is no consideration for the settlement agreement and there must be consideration for a settlement agreement. An attempt to pay back the rent is an illusory promise, and they already have a duty to pay rent and repay debt, a pre-existing duty does not constitute consideration. The agreement stating they agree to remain as tenants is not specific as to how long they will remain, if agreement stated they agree to remain tenants for x number of months/years, then consideration requirement would be satisfied. 

· Landlord wants tenants to stay there longer so there is more guarantee of more months rent and doesn’t want to kick tenants out because she will probably never see that money again if she does. 

· It requires some form of consideration (if each side is releasing a claim that is believes in good faith that it has. 

· Traditional rule states there needs to be consideration, UCC now just requires good faith for settlement agreements. 

· Mathis v. St. Alexis Hospital – Mathis files wrongful death action against hospital. Expert opines that there was no liability. Mathis agrees to drop suit and refrain from further action in exchange for hospital’s agreement not to seek attorney’s fees and costs. Mathis has change of heart, files suit again for wrongful death and seeks to rescind the settlement agreement. 

· Held: Settlement agreement not to sue is enforceable because hospital thought they had good faith belief they could be entitled to attorney’s fees (since expert testimony) and gave that right up in exchange for Mathis’ promise not to sue. 

· Note: Seems to be blurring of CL and UCC because D did not sacrifice actual detriment for the promise (actual consideration) but suffered the loss of good faith belief that he could have recovered legal fees. 

· Policy: It is usually very hard for settlement agreements not to be enforced because of the underlying policy to have parties resolve disputes themselves. 

· Disputed Amounts:

· Courts may find the necessary consideration for a settlement or release of claim if the amount was in dispute. 

· UCC § 3-311 – Accord and Satisfaction by Use of Instrument: 

· Applies to negotiable instruments, including checks 

· For “payment in full” to work, we need:

· Good faith 

· Bona fide dispute (includes amount of claim being unliquidated—uncertain) 

· Conspicuous indication that the check is offered in full satisfaction of claim (“payment in full”) 

· Claimant cashes the check 

· If we see “payment in full” fact pattern on exam, must go through 4-element analysis from UCC 3-311. 

· If elements are met, claimant can either cash the check as full settlement of the claim or send the check back and pursue the claim. 

· Holley v. Holley – Divorce settlement, John agrees to pay $1000/month in spousal support. After John files for bankruptcy, parties agree to change obligation to pay a total of $10,000 by date at %15 per annum. If not paid by deadline, original $1000/month agreement in effect. Both parties unaware that deadline to pay $10,000 had passed and also in dispute over amount due under post-bankruptcy agreement. John gives Joan “payment in full” check, Joan crosses out “payment in full” language and cashes check. When John refuses to help Joan with her medical expenses, she assets rights under the original agreement and claims over $336,000. 
· Held: Cannot cross out language and cash check because John paid off settlement with check. Joan cannot take check and cash it, then turn around and sue for the rest of the money originally owed. 
· Policy: If courts allowed a person to cross out “paid in full” language then the person can cash check and cross out language without the other knowing and then go after them in court. 

· Allows someone to unilaterally change the terms of the agreement. 

Terms of the Contract
· Restatement: A term must be sufficiently definite in order to be enforceable. 

· Restatement § 33 – Term Must:

· Provide a basis for determining the existence of a breach. 

· Provide a basis for giving an appropriate remedy. 

· Abrams v. Illinois College of Podiatric Medicine – P went to D school, and in first semester failed to get a passing grade, D let him take it over, P failed again. D lightened course load and failed 2 of his classes. D dismissed P from school. D had clause in student handbook that said they would do everything they could to keep students enrolled. 

· Held: That clause was too indefinite, unclear, and vague to be enforceable. 

· Rule: To be enforceable, promises must be reasonably definite. 

· In determining what the terms of an agreements are, courts may look at the totality of the circumstances to determine what the reasonable expectations of the parties are. 

· Payne v. Sunnyside Hospital – Hospital procedure manual contains “progressive disciplinary policy.” Stated that it was not subject to waiver without express written assent to do so by chief executive officer of the hospital. Disclaimer in the front of the manual states that it is not an employment contract. Hospital reserves the right to terminate for any reason or no reason. Payne alleges that she was told she needed to follow the disciplinary policy in dealing with other employees. Evidence indicates some employees terminated without following the policy. 

· Held: Since the hospital followed this policy there was a reasonable expectation by Payne that Ds would follow this procedure, actions speak louder than words. 
· UCC § 1-303 – Course of Performance, Course of Dealing, and Usage of Trade: 

· Express Terms 

· Terms (at-will / policy termination) or contradicting terms (First priority)
· Course of Performance – relevant to show waiver or modification of express terms 

· How have the parties conducted themselves over course of contract
· Course Of Dealing 

· How they’ve behaved in prior contracts 

· Trade Usage
· Industry practices 

· Other Implied Terms (e.g. good faith obligation) 

· Note: UCC says express terms or other implied terms are supposed to be governing if other terms are in contradiction to the express terms. 
· “Puffing” v. Warranty:

· Puffing: Statements made by sellers for the purpose of selling their wares. 

· NOT a warranty:

· Does not describe any objectively verifiable characteristic of the car.

· It is assumed that the buyer would not rely upon the opinion of the salesman 

· Express Warranty: A statement about a product that is a binding promise that the good will conform to the statement.

· Elements:

· A seller makes an affirmation of fact about a product, OR 

· A seller makes a promise relating to the product 

· A seller gives a description of the product 

· A seller uses a sample or model to illustrate the product, AND 

· One of the above becomes part of the basis of the bargain

· Factors to consider when determining whether something has become part of the basis of the bargain:

· Status of the parties (relative to knowledge of the goods)

· Is one party more knowledgeable and the other relying upon them for recommendations?

· Have they contracted before and the buyer relies on the seller for good advice on purchases?

· Definiteness of the statement 

· Is the seller making a very clear statement about the product?

· Or is the seller saying something abstract about the product?

· Nature of the defect 

· Nature of the goods

· Is it something everyone knows about and how they work?

· Harm done 

· Written or oral 

· Some courts will likely say written clause more likely to be part of a basis for bargain than an oral one. 

· Not all factors need to be present, this is a balancing test. 

· UCC § 2-313(2): A statement of mere opinion or value NOT a warranty 

· Seller’s affirmation of the product’s value does not constitute an express warranty

· Carpenter v. Chrysler – Guy tells salesman that he was looking for a new car for his daughter to drive; salesman responds: "it was a good car, reliable, brand new.  This might be what you're looking for. This is the kind of car to have."  Then sells the guy a lemon. Dealership knew a certain part of car was recalled and never told P. 
· Held: The seller’s statements were statements of fact about the product because that became part of the basis for the bargain. There were problems with the car from the beginning, which shows it is not a reliable car; buyer has dealt with the seller before, so buyer may be relying on that seller more so now that they’ve worked with him before; cars are more complex and buyers are more unsophisticated so buyer may be relying on opinion more so than other goods. 
· Note: If we get a fact pattern where we see a seller saying to a buyer that a product has a certain ability or quality, analysis should be for whether statement is just puffing or whether or not it is a statement of warranty.

· Scheirman v. Coulter – Seller tells buyer cookware could not be purchased in retail stores and never at a discounted price because only available from the distributor. Buyer buys product and then finds the same product at a discounted price several weeks later. Buyer stops making payments on the cookware. 
· Held: This was puffing, not warranty. The seller was making pretty definite statement about availability of the product. These statements were about the value of the product, value is puffery. 
· Note: Court is saying we’re not going to protect you from foolishness, one must do their own research to make sure they’re getting a good deal. 

Inchoate (Incomplete) Agreements
· Definition: 

· An incomplete agreement

· An agreement to agree 

· Even when words used clearly are promissory in nature, they may be part of preliminary negotiations only and not intended to be binding until further agreement is reached between the parties. 

· General Rule: Inchoate agreements are not enforceable. 

· Question of inchoate agreements usually arise when an agreement is missing terms. 

· Rule: For an agreement that is missing terms to be a binding contract and not merely an agreement to agree, it must be sufficiently definite, so that the court can determine a breach, and apply appropriate remedies. 

· Questions to Ask: When considering whether or not an agreement with missing terms is a binding contract or an inchoate agreement

· Have the courts agreed on enough terms for the court to enforce an agreement?
· If critical terms left out then it is likely that contract is not sufficiently definite 

· Which terms are left open?
· How easy or appropriate is it for the court to fill any gaps (apply appropriate remedies)?
· Cottonwood Mall v. Sine – D interested in renewing lease in P’s mall, P says will renew the lease on “reasonable terms” at the time of the expiration of the lease. Could not agree on a price for the lease, and D wasn’t paying rent during time of negotiations. 

· Held: The terms left out (lease and rent) significant terms so difficult for court to try and fill in those terms. It is not the courts job to find an agreement between the parties if they cannot agree on the terms. The statement “reasonable terms” is also very indefinite that it would be too hard to fill in those terms.

· Note: The court is taking a very traditional view on this issue and basically saying the agreement to agree is not enforceable; cross every “t” dot every “I” type view.

· Are the parties acting in good faith?
· Berrey v. Jeffcoat – P leased space from D for use as a restaurant. The lease said tenant has right to extend the lease, but must give notice 90 days prior to lease expiration intent to renew. P exercised his right to renew, and after sending a letter expressing his intention, D’s attorney responded that P’s lease was in default because didn’t pay the June rent, but if P brought the rent current, D would consider renewing the lease with 10% increase. P didn’t pay rent from November until March, D filed complaint for forcible entry and detainer.
· Held: The court held that if the parties could not agree on rental terms, and could not agree on a method to resolve this question, they could have resolved the issue for the parties, so the trial court erred in its rule that the lease was not renewed because the parties failed to agree to a rental amount.
· Note: The judge might have sensed that the landlord was acting in bad faith and that’s why he was willing to step in and help the tenant out by filling in the terms. 
· Substitutes for Definiteness:

· Promissory Estoppel: If the elements of promissory estoppel are met, then P can recover the losses he incurred in reliance on the promise, even if the promise was not sufficiently definite to constitute a contract. 

· However the courts are more likely to employ this approach when there is evidence of bad faith.

· Hoffman v. Red Owl Stores – P enters into negotiations with D for several years to become grocery store franchisee. D had P do multiple different things in order to prepare for opening the franchise, and P spent most of his money doing what they told him to. D kept increasing the price that they needed from P to open the franchise,
 and the deal fell threw because D required P’s father-in-law (who was lending money to start business) sign an agreement saying his contribution was an outright gift, and P would not agree to that. 
· Held: The court said there were not enough agreed upon terms in order to create a binding contract, but invoked promissory estoppel because there was reliance on a reasonable expectation that the deal would go through. 
· Note: This is an exceptional case where negotiating conduct that might not necessarily be bad in some contexts is not acceptable here because of the fact that Red Owl led Hoffman on to such an extent that it caused him lose all of his money and be in a really bad situation. 
· This conduct was worse than the Cottonwood Mall case, and the reliance on Hoffman’s part is significant and he was effectively induced by Red Owl and so although the terms are so indefinite that the court cannot enforce a franchise agreement, Hoffman should be given some relief.
· Promissory estoppel is an exception to the rule that the terms of contract must be reasonably definite. 
· Quasi Contract: If there are negotiations, but neither party is at fault and the parties have already begun to perform, the courts may employ unjust enrichment to allow parties to recover the benefits conferred upon the other. 

· Dursteler v. Dursteler – The owners of a mink ranch entered into a contract with the owner’s brother and wife. The contract provided the parties would establish an interim partnership to operate the business while the buyers became acquainted with mink ranching. The parties could not agree on a financing scheme to finance operations until revenue from sale of pelts came in, an assignment of seller’s shares in a feed cooperative, and file tax returns needed to identify income and expenses attributable to the partnership. The buyers stopped working at the ranch, moved off the property, and sued for breach of contract. Seller continued working on ranch and filed a counterclaim alleging breach of contract.
· Held: It is inappropriate for the court to force the two parties together because they tried to make the deal work and couldn’t, and the court isn’t willing to write an agreement for the parties. Each side needs to repay whatever benefit was received from the incomplete agreement. 
· Note: This case is an example of when we use quasi-contract—where parties have tried to make a deal and conferred a benefit and should get that benefit back. 
· It is important to distinguish between reliance expenses (money that is just spend and doesn’t enrich the other parties) and unjust enrichment (whether the one party enriched the other). Here, we don’t have bad faith so there is no unjust enrichment. 
· Another part of inchoate terms is to look at whether the parties have been unjustly enriched. 
· The difference between promissory estoppel and unjust enrichment:
· Promissory estoppel focuses more on out-of-pocket expenses – what the person has lost in reliance. 
· Unjust enrichment focuses on the extent to which on party unjustly enriched or conferred benefit upon the other. 
· Inchoate Agreements – UCC Approach:

· UCC takes a much more liberal approach to the requirement for the definiteness of a contract. 

· Whereas in common law a contract might be held indefinite if it leaves out a critical term, under the UCC (§ 2-204) a court is more willing to fill in even fundamental terms such as price and long as:

· The parties intend to be bound, and

· There is a reasonably certain basis for giving an appropriate remedy. 

· UCC § 2-305 Price Gap Filler (Open Price Terms):

· (1) The parties if they so intend can conclude a contract for sale even though the price is not settles. In such a case the price is a reasonable price at the time for delivery if: 
· (a) Nothing is said as to price; or 

· (b) The price is left to be agreed by the parties if they fail to agree; or 

· (c) The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded. 

· (2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith. 

· (3) When a price is left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price. 

· (4) Where, however, the parties intent NOT to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. 

· In this case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account. 
· UCC § 2-309 Time Gap Filler (Open Time for Payment):

· (1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time. 

· (2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party. 
· (3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable. 
Implied Terms
· Implied Warranties in Sale of Goods: 

· Implied Warranty of Merchantability – UCC § 2-314: An implied warranty that goods will work as the buyer would reasonably expect them to.
· (1) Unless excluded or modified (2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale. 
· Implied Warranty of Fitness for a Particular Purpose – UCC § 2-315:

· Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose. 

· Ex: Go into a store to ask salesperson for a good for a specific purpose and they give you a product that they say is fit for that purpose, then there is an implied warranty of fitness pursuant to that purpose. 

· Implied Warranties Can be Disclaimed in the Sales Contract – UCC § 2-316:

· (1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§ 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable. 

· Such disclaimers must be explicit and apparent. 

· Implied Covenant of Good Faith and Fair Dealing: 

· Both Restatement and UCC require good faith, e.g. it is in ALL contract
· The covenant is implied in every contract. 
· Restatement § 205: 

· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and it enforcement. 
· UCC § 1-201 (b)(20): 

· “Good Faith,” except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing. 

· Utility of the Implied Covenant of Good Faith and Fair Dealing:

· Fill in Gaps in Terms: The covenant fills in terms in requirements / output contracts.
· Requirement Contract: A party (buyer) contracts with another (seller) to buy from the seller all that he will require of a certain product. 

· Brewster v. Dial Corp – P approached D to supply them with production of plastic bottles for their product. D told P they needed to install certain machinery if they were to get the job. P sent a letter to D objecting to a provision that D was not obligated to purchase any minimum quantity, but P did not suggest a minimum quantity either, and also objected to the escape clause. After a phone conversation between P and D, both parties sent written documents confirming the oral agreements reached on the phone, but the documents had discrepancies in their writings. P still began full-scale production, but several months later D contacted P and said they were closing the facility that would’ve used these plastic bottles so they were cancelling the agreements. 

· Held: Court said when buyers agree to buy requirements (i.e. enter into a requirements contract), UCC § 2-306 flushes out how to handle requirements. As long as it is in good faith, the buyers could buy zero items. The court said the buyers are acting in good faith if there is a legitimate commercial agreement for cutting off requirements that is apart from escaping the contract itself. 

· Promissory estoppel is not used because there was not a definite promise and P did not act reasonable under the circumstances because D didn’t say how much they would buy from P, so basically saying P acted at their own risk. 
· Output Contract: One party (seller) contracts with another (buyer) to sell him all that he puts out. 

· Rule: The actual requirement/output of the parties must occur in good faith. 

· The buyer may reduce their requirements to zero if it is done so in good faith, i.e. has a legitimate commercial reason.

· Buyer cannot require disproportionally more than he would in good faith, because we do not want a buyer to be buying the product at a low price and flipping it for a profit. 

· If there is a stated estimate then the output cannot be unreasonably disproportionate to the estimate. 

· Can good faith override express terms?
· Courts may also use the covenant of good faith to override express terms in a contract claiming that one party is preventing the other from getting the benefit of the bargain. 

· Termination Contract: Courts have implied a covenant of good faith to restrict the ability of a party to terminate a contract in some cases, but those cases usually involve a special relationship of reliance, which might exist in franchise agreements, insurance contracts, employment contracts, and partnership agreements. 

· Ex: McDonalds contracts with Franchisee to open a franchise.  They contract expressly allows either of them to terminate the agreement at any time.  The McDonald's chooses to terminate the contract for some frivolous reason.  Court may override the express term of the termination because McDonald's terminated contract in bad faith.

· A court would be willing to step in here because McDonald’s is a big business versus a small business owner so there is unequal bargaining power and also if a court were to allow McDonald’s to terminate the franchise for any reason this would seriously undercut the expectations of the franchise and hurt franchisee’s financial standing. 

· Courts are usually unwilling to use covenant of good faith to override express terms when:

· Parties are of equal bargaining power. 

· See, Third Story Music v. Tom Waits

· There is no special element of reliance between the parties.

· The term in dispute is clear and definite as to the expectations of the parties. 

· Third Story Music v. Tom Waits – D agreed to render services as a recording artist to P. P transferred right in D’s music to Electra/Asylum records, who is a division of Warner Communications. P was to receive as a royalty a percentage of amount earned by Warner under its exploitation of the music. P sought to compile and market an album of previously released compositions by D, including four that were subject to Warner agreement. P found out Warner didn’t object to compilation, but it would not be made final until D approved licensing request, but he refused consent. P brought suit for contract damages based on breach of implied covenant of good faith and fair dealing.
· Held: The contract says what Warner is required to do and it expressly states that Warner is not required to approve any deals. These are two experienced business entities with equal bargaining power, and P didn’t make a good deal and court will not bail sophisticated business entities unless terms are unconscionable. 
· The court should not use good faith and fair dealing to override express terms because both sides are already receiving a benefit, and P is receiving a good amount of money from deal and just because they want more money does not mean they can sue. There was already consideration in the contract and the contract would stand on its own with or without this deal. 

· Why won’t court imply an obligation of good faith to approve the deal like the court did in Lucy Lady Duff Gordon? 

· The court was willing to imply the term in Gordon because there was no consideration on P’s part unless it was implied by the courts that the plaintiff would use good faith marketing efforts, here, P got decent money from this deal already so there was consideration. 

· Best Efforts: Courts will sometimes impose an implied term that the parties use their best efforts in the fulfillment of the agreement. 

· Implied in some contract, but not all contracts. 

· Best efforts is reasonable diligence. 

· This is an objective standard. 

· When does Best Efforts Come Up?

· Output, Requirements, and Exclusive Dealings – UCC § 2-306 (2):

· A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale. 

· Percentage Rent Agreements (In commercial leases): 

· When there is a term in the contract between the lessor and lessee requiring that the lessee gives the lessor a certain percentage of his profits in addition to the base rent. 

· If the base rent is really high (substantial base rent), then a court will not interfere with the way the tenant is doing their business. 

· If the base rent is really low, then the court will step in (like Lady Duff Gordon), and say they’re going to impose an obligation on the part of the tenant to generate percentage rent – requiring the tenant to use reasonable care / reasonable diligence because the landlord will be relying on the generation of profits from the business. 
Enforceability of Contract: Defenses 

Statute of Frauds
· Generally: Although oral contracts are generally enforceable, if a contract falls under the statute of frauds then there must be written evidence of the contract. The statute of frauds is merely a defense that can be raised to prove there is no contract; if the court finds that the statute of frauds is inapplicable, the suing party (Plaintiff) still has the burden to show there was an oral contract and what the terms are by a preponderance of the evidence.  
· Issue Spotting: For Statute Of Frauds when we see a completely oral agreement or there are incomplete/informal (i.e. writing on a napkin) “contracts.” 

· Statute of Frauds Analysis:

· Is the contract within the statute of frauds? (Cannot be performed within 1 year, land sales, sales of goods for $500 or more)

· Is there a sufficient writing?
· If not a sufficient writing, is there an exception?
· Policies Underlying the Statute of Frauds:

· Evidentiary Function: Written evidence thought to be more reliable than oral contracts.

· Cautionary Function: We want people to think about contracts before they enter into them.

· Channeling Function: Forcing parties to channel a certain form for the contract so that courts can look at it to determine if it is enforceable or not. 

· Always ask in Statute of Frauds questions if the Statute of Frauds is being used to perpetrate a fraud or prevent a fraud. 

· When must a contract be evidenced by a writing?
· The contract cannot be performed within 1 year:

· Restatement § 130: 

· (1) Where any promise in a contract cannot be fully performed within a year from the time the contract is made, all promises in the contract are within the statute of frauds until one party to the contract completes his performance. 
· By its terms the contract cannot be performed within one year. 

· (2) When one party to a contract has completed his performance, the one-year provision of the statute does not prevent enforcement of the promises of other parties. 
· Breach or excuse from performance do not constitute “performance.”

· Promise to care for someone during that person’s life can by its terms be completed within one year, as opposed to a promise to employ someone for five years. 

· Burton v. Atomic Workers Credit Union – P worked for D for 20 years, up until her termination. One month before her termination, her boss’ successor demoted her to manager to receptionist. P alleges the discharge violated employment contract with D because it was against seniority practices and contrary to representations made that she would not be terminated without “just cause” before age of retirement at 65.
· Held: The contract is within the statute of frauds because the oral contract to employ P until 65 could not be performed within one year. 

· Dissent: A lot of employment contracts are oral so it would be wrong to say the contract needs to be put in writing. Also, if we could say death is performance, then every contract could theoretically be performed within one year because everyone could die so the statute of frauds would then be irrelevant. 

· Hull’s Holding: This contract would NOT fall under the statute of frauds because by its terms, the promise could be fulfilled in its entirety before 1 year – the contract says UNLESS JUST CAUSE so you could say that D could terminate P within a year of hiring her within 1 year for good cause, so we can say that this contract could be performed within a year, so it is NOT covered by the statute of frauds. 
· The majority is wrong because they are saying that D saying they will keep her until she’s 65 – that is within the statute of frauds. BUT they could’ve fired her for good cause within a year of hiring her. 

· Dissent has it right, but for the wrong reasons because when he says she can die within a year that doesn’t mean she can perform the contract within a year and same if we say she can quit within a year. 

· Promise to take care of someone during their life could be performed within a year versus a promise to employ someone for 7 years, that cannot be performed within a year. 

· She could still win the case under equitable estoppel, but court says that is a jury question so the case needs to be remanded for the jury to decide if she reasonably relied. 
· Sale of land
· Sales of goods for $500 or more 
· Is there sufficient writing?
· Restatement § 131:

· Signed by the party to be charges. 

· Includes essential terms with reasonable certainty. 

· May consist of several writings, as long as one is signed and the others clearly relate to the same transaction. 

· UCC § 2-201:

· Signed by the party to be charged (or received by merchant who does not object under UCC § 2-201(2)). 

· Evidences a contract

· Not enforced beyond quantity stated in the writing. 

· Loss or Destruction of a Memorandum – Restatement § 137: 
· The loss or destruction of a memorandum does not deprive it of effect under the Statute. 

· Electronic Contract:

· An electronic contract does not serve the same kind of cautionary function as a hard copy contract because electronic contract are a bit more lax, however if an electronic contract was not enforceable under the statute of frauds, then no contract made online would ever be enforceable. 
· Hoffman v. Sun Valley Co. – P negotiating with D for the purchase of land, they agreed on a purchase price and payment plan, which was articulated in a letter by P and sent to D along with a $5,000 deposit check. When the proposed subdivision was approved by the city of Sun Valley, D prepared loan documents that were delivered to P. D later notified P that the property was no longer available and returned the $5,000 check. P signed the various loan documents, tendered the remainder of the down payment, and demanded that D honor the alleged contract. 
· Held: Court says the writing is insufficient and requires everything to be in writing and must be signed by both parties. When the court will consider unsigned documents is only when those are referred to by a signed writing, and the letter here was only signed by the plaintiff. 

· MOST OTHER COURTS WOULD FIND THIS WRITING SUFFICIENT

· The restatement says only need to include the essential terms in writing. 

· Several Writings – Restatement § 132: 

· The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction. 

· Merchant’s Exception – UCC § 2-201(2):

· Elements:

· Between merchants;

· Confirmation sent within a reasonable time;

· Satisfies § 2-201(1) against sender; 

· Party receiving goods has reason to know its contents; 

· No written notice of objection given within 10 days after receipt. 
· Bazak International Corp. v. Mast Industries – The marketing director for D met with P’s president, and offered to sell P textiles that D was closing out, and the two negotiated all the terms of the oral agreement except price, but agreed on the price the following day. D had P come to offices for a meeting, and P sent five purchase orders to D’s office. The same day, P received written confirmation of D’s receipt of orders. D made no objections to terms set forth in purchase orders, but never delivered textiles despite P’s demands. P filed complaint alleging breach of contract and fraud, and D contended the only writings alleged in complaint were insufficient under UCC § 2-201 to satisfy Statute of Frauds.
· Held: While not one of the stated factors would be sufficient under UCC § 2-201, considered together they adequately indicate confirmation of a preexisting agreement so to permit P to go forward and prove its allegations.
 Because of the form’s peculiarities (on letter head with names), there is enough to satisfy the statute of frauds. 
· Under the merchant’s exception the seller doesn’t necessarily need to sign anything if the seller sent confirmation signed as against them, this is a sufficient contract. 
· Dissent: These forms just set out some terms, it’s too ambiguous of terms to constitute a contract. 
· Note: Under merchant’s exception, doesn’t have to be signed by receiver to be enforceable against him. 
· Statute of Frauds Exceptions:
· Admissions – UCC § 2-201(3)(b):
· A contract which does not satisfy the requirements of subsection (1), but which is valid in other respects is enforceable if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted. 
· i.e. if a party being sued for enforcement admits in pleading, testimony, or otherwise that a contract was made; however, the contract is only good for the quantity admitted. 
· This clause is trying to prevent someone from using the statute of frauds to perpetrate a fraud – prevent a defendant from denying there was an agreement from denying there was an agreement from using the statute of frauds as a defense. 
· We don’t want someone to testify that they agreed on essential terms, but there was no writing so there’s no contract. The defendant should at least be required to deny a contract before the court dismisses a case on the basis of statute of frauds. 
· The defendant will basically have to answer in an interrogatory that the parties didn’t agree on anything and there was no contract. 
· Note: This admissions exception arguably encourages bad conduct in the form of perjury on the part of the defendant. 
· Partial Performance – UCC § 2-201(3)(a)(c):
· Specialty Manufacture Goods Exception – UCC § 2-201(3)(a): 
· A contract which does not satisfy the requirements of subsection (1), but which is valid in other respects is enforceable if goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement. 
· Rule: A contract can still be enforced where the goods are specially manufactured for the buyer/not suitable for sale to anyone else, notice of repudiation has not been received, and when the circumstances reasonably indicate that the goods are for the buyer. 

· Ex: Golfer who has initials put on a jet. 

· Note: Specialty goods do NOT apply to fungible goods.  

· A situation where partial performance evidences the existence of a contract and it would be a hardship to the seller if the buyer were able to raise the statute of frauds as a defense.

· Partial Performance – UCC § 2-201(3)(c):
· Rule: Despite not conforming to statute of frauds, k is valid with respect to goods:
· For which payment has been made and accepted; OR 
· That have been received and accepted.
· If you receive goods, you should have to pay for them, and if you pay for goods, the seller should have to send them. 
· For partial performance exception we need to have a lot of evidence that corroborates the existence of a contract. 
· Jolley v. Clay – Jolley and Clay, are sole surviving children of Dahlia Clay, who at time of death owned 20 acre parcel, and Clay was personal representative of Dahlia’s estate. P contends they entered into oral agreement with Dahlia for purchase of the parcel of land for $10,00, and paid Dahlia $5,500 and gave to Clay remaining $4,500 balance. P contends they took possession of parcel pursuant to oral agreement and made substantial improvements. Clay contends oral contract was invalid, not because not reduced to writing.
· Held: Clay has to follow through with the sale because there has been sufficient performance here, so that equity requires the contract be enforced. 
· Note: Same court as here decided in Burton that an employee working (partial performance) was NOT an exception to the statute of frauds. The distinction between Burton and here is (while keeping in mind primary evidentiary policy for having statute of frauds) Ps did a substantial amount of improvements and paid a good amount of money for property, and they wouldn’t have done those things unless there was a contract. In Burton, there was no evidence of a long-term contact, it could just be evidence of an equitable employment agreement. 
· HYPO: What if Jolley hadn’t paid taxes on property or engaged in improvements? 

· Court might say there was NOT a contract to purchase property because payment of land doesn’t necessarily indicate purchase of land, it could just indicate they’re paying rent. 

· Plaintiffs could’ve likely received restitution instead of enforcement of contract if unjustly enriched, but since had been living on property and circumstances, would seem unfair not allow them to continue living in house. 

· Reliance – Restatement § 139:

· (1) Elements for when reliance is exception to statute of frauds:

· A promise, which 

· The promisor should reasonably expect to induce action of forbearance 

· On the part of the promisee or a third party, and which 

· Does induce the action or forbearance, 

· If injustice can be avoided only by enforcement of the promise. 

· Limited as justice requires. 

· (2) Factors to determine if injustice can be avoided only by enforcement:

· Availability and adequacy of other remedies, particularly cancellation and restitution; 

· The definite and substantial character of the action of forbearance in relation to the remedy sought; 

· The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence; 

· The reasonableness of the action or forbearance; 

· The extent to which the action or forbearance was foreseeable by promisor.
· When looking here, ask to what extent does reliance corroborate existence of a contract?

· Allied Grape Growers v. Bronco Wine Co. – D crushes grapes for use as wine, and P is cooperative corporation consisting of many grape growers in business of supplying grapes to wineries. D and P entered into a contract for supply and purchase of 30,000 tons of grapes per year for use in bulk wines. Dispute arose when D did not accept grapes or for downgrading grapes and paying lower prices for them. 
· Held: Court decides contract cannot escape statute of frauds (i.e. this is valid defense), however that could be mitigated by equitable estoppel. Since none of the exceptions in UCC are found here so one thing they could say is that the contract is not enforceable, but instead court says they will use estoppel to prevent injustice. 
· Why would using estoppel be appropriate?

· There would be a real problem for sellers if buyers were allowed out of a contract because the product is perishable, and they might not find anyone else to buy the grapes, and they might rot on the vine, and there was evidence P got out of a contract in order to provide grapes for D. 

· So in this case would be a real hardship and very unfair to seller if the buyer were allowed to hide behind the statute of frauds as a defense. 

· Take Away: Reliance is an exception to certain formal contract requirements, and in this case it’s an exception to the requirement of a writing. 

· Note: There is a conflict here of whether the drafter of the UCC intended to displace estoppel when they said nothing about estoppel as an exception to the statute of frauds. 

· Minority: Drafters didn’t say anything about it as an exception, so not an exception. 

· Majority (Overwhelming, Incl. CA): In an appropriate case, estoppel may be used as an exception to the statute of frauds.  

· Promissory Fraud: When someone makes a promise with absolutely no intention of keeping it, and if plaintiff can prove that, then the statute of frauds doesn’t apply because it is a tort. 

· Note: UCC is very liberal with Statute of Frauds, however does say a contract will not be enforced beyond the quantity of goods that are stated in the contract.

· Writing Requirements For Modifications:

· Modification of Contracts within the Statute of Frauds:

· Two Views:

· Restatement: If the contract as modified is within the statute of frauds, written evidence is required, i.e. must satisfy the statute of frauds, OR 

· Under this approach ask: Is the contract as modified within the SOF? If so, we need written evidence. 

· UCC: Only time need written evidence of a sales contract is if quantity is increased. 

· Under this approach ask: Did the modification increase the quantity? If so, then it must be written. 

· If it is NOT a sale of goods case, must use the restatement approach. 

· Statute of frauds exceptions are available in the event there isn’t a writing (e.g. reliance). 

· Wixon Jewelers v. Di—Star – P and D enter into exclusivity contract whereby P got exclusive right to sell D’s diamonds, but required to buy certain amount of diamonds per month to maintain agreement. P only made requirements for two months, D said no more exclusivity, P argued contract was orally modified and P had a per year requirement, and would not then be in breach of contract. 

· Held: The oral modification is not enforceable because a contract is subject to the SOF if the modification itself is within the SOF, then the modification must be written (The modification involves a sale of goods in excess of $500). 
· The court here took the approach consistent with the Restatement approach.
· Note: Could argue UCC § 2-209(3) doesn’t state modification must be in writing, just states SOF must be satisfied, so just needed to show was some kind of agreement between the parties. 
· Plaintiff could try to argue UCC § 2-209(4) and (5), but they would have to show that after the oral modification, they changes their behavior in some way in reliance on the modification, HOWEVER, the problem is that they can’t really show they changed their monthly conduct in reliance because they hadn’t been making their payments under the old agreement either – they would need to show a change in conduct in reliance on the oral modification. 

· Enforceability of “No Oral Modification” Clauses:

· Common Law: These clauses are NOT enforceable. 

· UCC: These clauses are enforceable, unless there is reliance on the modification (UCC § 2-209(2)(4)(5)). 

· Wagner v. Graziano Construction – Contract for construction work says P only gets paid for what’s written in contract and nothing else, and includes a “no oral modification” clause. Employee for D asked P to work extra time and told P they would be paid for the extra time. 
· Held: No oral modification clauses are NOT enforceable, even though the contract explicitly stated no oral modifications. 
· Note: Under UCC § 2-209(2), no oral modification clauses ARE enforceable, unless there is an oral modification and reliance upon that oral modification. 

· This rule shows the fight between formalism and realism. 
Parol Evidence Rule (UCC § 2-202)
· Definition: When two parties have made a contract and have expressed it in a writing to which they have both assented as the complete and accurate integration of that contract, evidence, whether parol or otherwise, of antecedent understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing. 
· When we put something into final written form, we are submitting ourselves to be bound to that final writing. 

· This rule generally bars evidence of prior agreements (written or oral) or contemporaneous oral agreements (written or oral). 

· Rule does not apply unless you have a written contract. 

· Does Rule Apply? (Analysis)
· Do we have a written agreement?

· If no, then the parol evidence rule does not apply. 

· Is someone trying to introduce evidence of a prior agreement or contemporaneous oral agreement? 

· Parol evidence rule does NOT apply to modifications. – If Hull gives a modification question on an exam, do not bring up parol evidence rule. 
· Did the parties intend the writing to be the final expression of the terms that are in the written agreement (partial integration) or of all of the terms relating to the transaction (complete integration)?

· If no, the parol evidence rule does not apply. 

· If answer to first three questions is “yes,” evidence of CONTRADICTORY prior agreement or contemporaneous oral agreement will be excluded and if the agreement is COMPLETELY integrated, evidence of ALL prior agreements and contemporary agreements will be excluded unless an exception to the rule applies.

· Partial v. Complete Integration:

· Partial Integration: The parties intend the writing to be the final expression of the terms contained in the writing, but there may be consistent additional terms (i.e. side agreements). 

· Side agreements that are not inconsistent with the written contract, evidence of them will be allowed in. 

· Complete Integration: The written contract is intended to include absolutely everything with respect to the transaction. Evidence of all prior agreements or contemporaneous oral agreements should be excluded (unless there is an exception). 

· Look to factors to decide if a contract is completely integrated. 

· Factors in Determining Degrees of Integration:

· Detail of the contract (Are contract terms clear and specific?)

· Sophistication of the parties

· Existence of a merger clause (i.e. all terms of the agreement are in the writing)

· A clause which states explicitly that this is the final set of terms. 

· Industry practices (Do parties typically leave things out of the contract?)

· Is the contract a pre—printed form? (More likely to have side agreements if so)

· W.W.W. Associates, Inc. v. Giancontieri – D and P contract for sale of D’s land, but land was involved in a pre-existing litigation. There was a clause in the contract, which stated that if the litigation wasn’t cleared up before a certain date, that either party could terminate the contract. Litigation was not resolved so D cancelled, P wanted to show evidence that the cancellation provision was meant for only his benefit and not for Ds. The contract also contained a merger clause. 

· Held: The evidence is barred because the oral modification is contradictory, so there is no need to consider extent contract is integrated. The terms are contradictory because the oral modification says only the buyer can exercise the cancellation provision, but the contract says the buyer and seller may exercise provision. 

· Court also said these were sophisticated parties, so generally parties would put everything they want into the written contract. 

· Also it might make sense D would want to get out of the written contract in this situation because of the litigation attached to the property. 

· UCC § 2-202: This rule may be applied to both sale of goods and non-sale of goods cases. 

· This rule displays a distrust of juries and favors written agreements as opposed to oral agreements. 

· Exceptions:
· 1. Conditions Precedent: A provision stating that performance is conditioned upon a certain event that is delivered orally as opposed to in writing. 

· Rule: When conditional delivery is at issue, parol evidence is admissible to determine whether the instrument ever became a binding obligation. 

· Scott v. Wall – P enters into a contract with D to sell his restaurant. P orally tells D that he will return D’s down payment and nullify the contract if D cannot acquire the lease for his existing restaurant. D couldn’t get a lease and defaults on promissory note. P wants to enforce the note. 

· Held: P telling D he would not have to perform if couldn’t get a lease created an oral condition precedent, rather than a term to the contract, so evidence should have come in for this condition to promissory note in order to decide if the note if effective or not. 

· Promissory notes are very skeletal, barebones agreements, so would make sense not every single term surrounding note would be included with the note. 

· Restatement § 216: Courts will always allow evidence of conditions precedent, unless very clearly and explicitly included in contract there are no conditions precedent attached to k. 
· Note: Must pay attention to whether it’s a case trying to introduce evidence to change a term in agreement (W.W.W. Associates) versus situations were people are trying to introduce evidence that there is a condition precedent to the enforceability of the agreement (Scott v. Wall). 

· Condition precedent on an exam: Wherever there is a circumstance where the evidence is something like: “We agreed that something had to happen before the written contract had effect” – this is when condition precedent comes up. 
· Ex: Buy and house and have a purchase to sale contract, but is a mutual understanding that the purchase to sale contract isn’t effective until the buyer gets a loan. 

· Restatement § 216 Consistent Additional Terms:

· (1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated. 

· (2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is:

· Agreed to for separate consideration; OR 

· Such a term as in the circumstances might NATURALLY be omitted from the writing. 

· Consistent Additional Terms (Collateral Agreements): 

· Rule: Parol evidence is admissible to prove consistent additional terms, provided that the written contract is not completely integrated. 

· Masterson v. Sine – Man conveyed ranch to Ds, conveyance gave man the option that allowed them to buy property by a specific date. Man went into bankruptcy, and trustee of his assets, P, sued to get option. D says there was an oral agreement between him and the man that the house would stay in the family so the option was unassignable to anyone outside the family. The lower court allowed in parol evidence to clear up two other ambiguous terms in the contract. 
· Held: Judge decides to look at circumstances and evidence to decide whether or not the parties might have naturally not put everything in writing, i.e. if parties naturally had side agreements. Looked at integration factors (above) to decide. Since it is a family transaction it is more likely that they would not include every term in the writing. 
· Note: Majority takes the modern way of looking at contracts, which is to look at the totality of the circumstances, the dissent took the traditional approach (argued that the owners are trying to stiff the creditors and the majority’s approach makes the sanctity of written contracts less reliable). 

· Lessons from Masterson v. Sine: 

· Parol evidence is admissible to explain ambiguous terms. California and UCC reject the “plain meaning rule.” 

· Question is whether the offered evidence is relevant to prove a meaning to which the language in the written contract is reasonably susceptible?

· Parol evidence is admissible to prove consistent additional terms, provided that the written contract is not completely integrated. 

· Question is whether the parties might naturally have had a side agreement under the circumstances. 

· Under the UCC, evidence of the terms would be admitted unless the parties “certainly” would have included them in the contract. 

· Bottom line: Courts rarely bar evidence under the parol evidence rule unless it contradicts the writing, and not always even in those situation. 

· 2. Course of Performance, Course of Dealing and Usage of Trade: 
· Rule: Evidence is admissible to explain or supplement the written contract, unless carefully negated (UCC § 2-202(a) & 1-303). 

· Columbia Nitrogen v. Royster 

· Held:  Parol evidence of trade usage and prior course of dealing should be admitted. Courts are more willing to admit this type of evidence because it is easier to find evidence of this than an oral agreement.

· Take Away: Course of performance, course of dealing and trade usage are admissible to explain or supplement the written contract, unless carefully negated. 

· 3. Misrepresentation: 

· Rule: The parol evidence rule does not bar admission of evidence to establish a tort claim (fraud/negligent misrepresentation) when such admission is not specifically prohibited by the terms of the agreement, even if the contract is completely integrated. 

· Restatement § 164: A contract may be voided if a party engages in negligent misrepresentation/fraud. 

· Keller v. A.O. Smith Harvestore Products – Seller misrepresented information during the negotiations for sale of grain system. Contract stated buyer cannot rely on any statements or advertisements made about product. Buyer trying to get evidence admitted of seller’s statement that use of silo would result in elimination of protein supplements in feeding dairy herds. 

· Held: If this was intentional misrepresentation, then evidence of fraud will come in. Here the court says evidence of negligent misrepresentation is an applicable exception to the parol evidence rule (split in opinion over whether evidence of negligent misrepresentations should be allowed in). 

· Courts make a distinction between fraud and negligent misrepresentation because there is a much larger burden of proof in order to show fraud, must show intent. Negligent misrepresentation just need to show someone made a statement in good faith but another person would know statement isn’t true. 

· Dissent’s opinion favors certainty in the written contract rather than fix harm done from negligent misrepresentations. 

· If evidence of negligent misrepresentation is allowed in, then it would undercut the utility of the written contract and adds uncertainty to meaning of the written contract. We have a policy favoring written commercial transactions. 

· Restatement § 196: If going to exempt yourself on the basis of negligent misrepresentation, then you must be reasonable about it under the circumstances – just saying one is not responsible for any misrepresentations is not enough. 
· 4. Mistake:
· Rule: Extrinsic evidence is allowed in to show that there has been a mistake between the parties (that the agreement does not express the intent of the parties) and that the contract should be reformed. 

· This is “stuff happens” defense for stuff happening at time the contract is signed. 

· Thompson v. Estate of Coffield – The written deed stated that all mineral interests covered by a “valid, recorded lease” shall not vest in the buyers until the expiration or termination of such lease. The parol evidence trying to be introduced stated that all mineral interests covered by all leases, whether recorded or not…

· Held: Based on the basic parol evidence rule, the evidence would not be admitted because it directly contradicts the written contract, but the court allows it to come in because the seller is trying to get the court to reform (rewrite) the contract to make it accurately reflect what the deal actually was. 
· Holds in order for the court to grant reformation, the seller must show:
· The writing is wrong; 

· Mutual mistake or mistake by one person; AND 

· Clear and convincing evidence. 

· Very high burden, so it is not easy to prove this. 

· Note: This is a case where evidence being brought in is not undercutting the sanctity of the contract, it is clear and convincing evidence (the evidence was brought in to a probate court and neither party objected to the term at the time) and the writer of a contract can screw up sometimes. 

· Elements of Reformation: 

· A contract, and the writing is wrong; 

· Mutual mistake or mistake by one party and inequitable conduct on part of the other, which results in instrument that doesn’t reflect what either party intended; AND 

· Both parties made a mistake, or one party made a mistake and the other party acts unfairly. 

· Prove these elements by clear and convincing evidence. 
· Note: Because mistake is decided by the judge, courts will often allow in parol evidence because there is not the distrust of the jury which is present in a jury decision and determination about evidence. 

Misunderstanding 
· If there’s a fundamental misunderstanding as to a material term, then there’s no contract – it was as if the contract was not formed.

· Restatement § 20: There is no manifestation of mutual assent to an exchange if the parties attach material different meanings to their manifestations, and 

· Neither party knows or has reason to know the meaning attached by the other; OR 

· Each party knows or has reason to know the meaning attached by the other. 

· Frigaliment v. B.N.S. International Sales – P and D have different ideas of what is meant by the term “chicken.” Because one knew or had reason to know the meaning attached by the other, there was no misunderstanding, and therefore the contract was valid.

· Held: The burden is on the buyer, because they are more experienced in the industry (seller was a newcomer), to show that the standard in the industry supports what the buyer believed and that even a newcomer in the industry would’ve known the meaning. The buyer would have to show they only intended broilers and the seller reasonably should have known that and had reason to know the buyer only intended/meant broiler chickens.   

· Plaintiff has burden of proof to show defendant knew or had reason to know of plaintiff’s meaning (and that plaintiff did not know or have reason to know of defendant’s meaning).

· Analysis is largely objective. 

· Courts will use parol evidence, course of performance, course or dealing and trade usage to resolve ambiguities. 

· Courts will use rules of construction and interpretation. 

Unenforceable Contracts
· Mutual Mistake Elements: (R. § 152)
· Mutual mistake regarding a basic assumption; 

· The mistake is material;
· It’s not enough to prove the party would not have entered into the k had it not been for the mistake. Party must show that resulting imbalance is so severe that it’s not fair to uphold the k. 

· Ordinarily this can be shown by demonstrating that exchange is less favorable to party seeking to undo the contract and more advantageous to the other party – Restatement § 152

· Party trying to avoid the contract must not have assumed the risk of the mistake.
· R. § 154 When a Party Bears the Risk of A Mistake: A party bears the risk of a mistake when:

· The risk is allocated to him by agreement of the parties, or 

· He is aware, at time contract is made, that he has only limited knowledge with respect to facts to which the mistake relates but treats his limited knowledge as sufficient, or 

· Basically saying if the parties are gambling and know they are gambling, then they need to live with their choice. 
· The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. 

· Rielley v. Richards – P buying property from D to build house, after sale went through, P found out half the property was on a flood plain and statute in state said cannot build on a flood plain. 

· Held: The mutual assumption was that half the property was on a flood plain; court said mistake is material (even though could argue that there was still enough property not on flood plain to build a house), but could argue upholding the contract is more advantageous to the seller because they are getting more money for the house when now knowing half the property is on a flood plain will diminish the property value; holds buyer wasn’t negligent in failing to discover the property was on a flood plain, and therefore he didn’t assume the risk. 

· Dissent says the buyer is a lawyer and must know about the law and should’ve been more diligent in assessing the property. 

· Main point of the case: This case encourages bad conduct on the part of the person to not be as careful in assessing their property. We need to think hard about allowing someone to get out of a contract because we also have a policy favoring finality. However we also have a policy disfavoring unjust enrichment. This case shows the competing policies at issue. 
· Unilateral Mistake: (R. § 153)
· Mistake by one party regarding a basic assumption

· Material – This is the driving factor in mistake analysis – magnitude of the mistake.

· Non-mistaken party had reason to know of mistake OR enforcement of k would be unconscionable

· No risk assumption by mistaken party 

· Note: Unilateral mistake problems commonly from proofreading or miscalculating bids fact patterns. Need to analyze under mutual and unilateral mistake for exam.

· Donovan v. RRL Corp – P sees used car in newspaper ad, goes to Jaguar dealership to look at prices, their price was much more than D’s price, so then goes to D and says he will take car at priced advertised. Immediately salesman says the ad contained a typo, and price of the car was about 10k more than advertised price. P brings suit.

· Held: The contract is voidable based on doctrine of unilateral mistake. Understood the mistake was by the dealer, there was not an assumption made by the buyer. Unilateral mistake regarding basic assumption – court says the price of a car is a basic assumption. The mistake was material because it would lead to the plaintiff being disproportionately enriched since the seller would lose all of their initial investment, the error caused a 32% price decrease. Non-mistaken party had reason to know of mistake – even though P likely had no reason to know of mistake, enforcement of the contract would lead to an unconscionable result, and every time there is a future typo in an advertisement, no matter how severe the typo is, the court would have to enforce the contract. No risk assumption – even though D may have been negligent, they would have needed to act in bad faith for the contract to be enforced. 
· Even though there is a vehicle statute designed to prevent bait and switch, the court interprets the intent of the statute and says the statute writers didn’t intend to completely rule out/preempt the doctrine of mistake. 

· HYPO: A buys machine from B an expensive machine, intending to use it for a specific purpose.  B doesn't know of the use A intends.  Turns out that the machine does not work for their purpose.  Could A get the contract rescinded on mistake?

· No because the mistake did not result in a grossly unequal exchange. There is no evidence that the buyer is paying more than the industry price so not grossly unfair. If the seller knew the buyer’s purpose, then that would be a breach of implied warranty. 

· Note: On an exam, must analyze BOTH unilateral and mutual mistake because the difference between the two could go both ways. 
· Restatement § 158: Consider reliance also when thinking about mistake cases because thinking in these cases is if no one is getting hurt, contract should be undone, but if someone relied to their detriment, then may want to enforce the contract. 
· Woyma v. Ciolek – Woman is rear-ended, shows no sign of serious injury. Man’s insurance company settles with her for $25 because she wasn’t injured at time of negotiation, then discovers latent injury caused by the accident, which cost her thousands in medical bills. 

· Held: P was mistaken about the extent of her injuries when she entered into the settlement agreement, and the contract expressly allocates the risk of injuries to P, however the court says they don’t care about the clause because that would be unfair. 
· Balances factors to show upholding contract would be unreasonable under circumstances (important to think about these factors because doctrine of mistake is very uncertain):


· The absence of bargaining and negotiating leading to settlement; 

· The releasee is clearly liable; 

· Absence of discussion concerning personal injuries; 

· The contentions that the injuries were in fact unknown at the time the release was executed is reasonable; 

· An inadequate amount of consideration received compared with the risk of the existence of unknown injuries; 

· Haste by the releasee in securing the release; 

· The terms of the release exclude the injuries alleged. 

· Note: Even though courts generally don’t look at the adequacy of consideration and have a policy favoring settlement agreements, this case shows that there are limits to these policies. 

· It looks like the insurance company is taking advantage of P and insurance company probably has more experience with these accidents and knows the exact amount of how much her possible injuries could cost. 

· As a matter of precedent, this case does discourage settlement because if parties are allowed to go back against an agreement, it undercuts the utility of these settlement agreements. This case, however, also encourages insurance companies to behave more responsibly. 

· Additional Rules: 

· Restatement § 157: Negligence not enough to preclude excuse of mistake, one must show bad faith. 

· Normally if mistake is regarding value, law will require the parties to stand by agreement. 

· If sale is gambling (auction), then courts are more inclined to make parties stick to agreement. 

· Three policies factor into mistake analysis:

· Finality: Courts want a done deal

· Unjust Enrichment: Competing policy disfavoring unjust enrichment

· Reliance: Courts want people to rely on contracts. 

· HYPOS:

· Sterile Bull: Value of sterile bull is $30, fertile is $5,000. It was impossible to know whether bull fertile/sterile at time of purchase, buyer buys for $5,000, bull turns out to be sterile. 

· Likely buyer knew was not possible to tell whether bull was fertile/sterile at time of purchase, so court would likely think the buyer was gambling on whether or not bull turned out sterile so inclined to enforce the sale – assumption of risk element. 

· Junk: Seller placed valuable aircraft engines in pile of junk and sold it all for 400 dollars; it was an accident and seller did not know that the aircraft engines were in the pile of junk.
· Restatement § 154 comment: "It is commonly understood that the seller of farm land generally cannot avoid the contract of sale upon later discovery by both parties that the land contains valuable mineral deposits, even though the price was negotiated on the basic assumption that the land was suitable only for farming."

· Maybe this case is distinguishable: in the comment parties are aware of what is being sold (with land which could have things on it that parties are unaware of); however in this hypo, parties are under the impression that junk is being sold.  

· Hull says court would likely say the sale did NOT include the engines. 
· Impracticability (UCC § 2-615):
· Elements: (Use this for both sale of good and non-sale of goods cases)
· Impractical performance

· Must be either impossible or so ruinous it would be unfair to make party perform. 

· Caused by an event the non-occurrence of which was a basic assumption on which the contract was made

· Must point to a specific thing that happened. 

· Event not caused by fault of the party seeking excuse

· Party seeking excuse did not assume the risk

· This is perhaps the most important element. Foreseeability factors a lot into this analysis, courts will not allow defense for events that are foreseeable. 

· This is the “stuff happens” excuse for things that happen after the contract is signed. 

· Courts are VERY reluctant to grant relief based on this doctrine. 

· Fires, earthquakes, crazy weather, embargoes, wars, are examples of events that raise impracticability/impossibility issue spotting defense. 
· Mishara v. Transit – P and D enter into contract for D to supply concrete to P while they are building a project. A labor dispute takes place and P’s employees form a picket line outside the construction site. D, except for very rare occasions, delivered any concrete to P, and did not fulfill contract requirements. 

· Held: Delivery of concrete could be made impossible by a labor strike because D’s trucks could be badly damaged and destroyed by picketers and cause violence, and if any of D’s employees are union workers, they could be in solidarity with other union workers and be given very difficult time from striking workers. Caused by an event the non-occurrence of which was a basic assumption on which the contract was made – this element would depend on how much the parties knew at the time they contracted, but it seems that the possibility of a labor strike was sufficiently unforeseeable at the time the contract was signed. 

· Theories for Impracticability:

· Economic: Who is in the best position to anticipate the risk of an event happening and guard against it. 

· Ex: A contracted to build roof, fire burns house down without his fault, and can no longer finish roof, his duty is discharged. A contracted to build house, fire burns house down without his fault, and can no longer finish roof, his duty is not discharged.

· Under economic analysis, likely to explain difference is the contractor in second illustration was building entire house, not just roof, so arguably in a better position to assess whether anything was wrong with the house or susceptible to fire than the contractor in charge of only the roof would be. 

· This theory is more inflexible and rigid. 

· Relational: Contract is like a relationship and we want people to work conflicts out themselves – courts are reluctant to engage here because of difficulty in deciding what’s fair. 

· This theory takes into account more factors and circumstances. 

· Note: In mistake cases, one party will likely always be hurt. 

· Existing Impracticability: A contract is impossible or impracticable to perform at the time it is made.
· Sunflower Electric v. Tomlinson – D contracts to sell a large amount of oil to P. After spending a year constructing pipeline for the oil, they discovered the oil fields that the contract stipulated would supply the oil was nearly exhausted and almost entirely dry. 

· Held: Court looks at the foreseeability of the event and the written contract terms. Two competing clauses in contract: one implies D will get out however much oil is there, whether a lot or a little; other term had very clear terms as to how much oil D would provide and they are holding themselves to that guarantee. The court chooses to rely on the clear terms because D knew it was unknowable how much oil would be in the field so if they knew that they shouldn’t have allowed such clear terms to be included in the contract. Court says the problem here is inherently unknowable (similar to bull hypo), so when Tomlinson said they would deliver a certain amount of gas, it was unknowable how much gas they can provide, so they were gambling. 

· The contract was for many years, and reason people have long-term contracts is to lock people into the deal and they can rely on the contract. If the court ruled in favor of D, P would experience serious hardships, and since P was a government provider, citizens would be paying their hardship expenses. 

· See here how no matter what party court rules in favor of, the other party will experience a hardship. 

· Existing Impracticability v. Mistake: 

· Sometimes a contract may be impossible or impracticable to perform at the time it is made. 

· In those cases, issue is raised as to whether doctrine of mistake, impracticability or both apply. 

· Note: In these cases, can apply mistake and impracticability doctrine. In existing impracticability cases, if I am representing the seller, it is wiser to argue impracticability because it wouldn’t make sense that the seller would enter into a gambling contract is performance is impossible. In long-term contracts, however, court is likely to say the seller assumed the risk (like Sunflower). 

· On test, argue both impracticability AND mistake.
· Frustration: Excuse that essentially states the parties entered in the contract for a specific purpose, and that purpose doesn’t exist anymore. 

· More of buyers excuse, a buyer is generally not going to be able to claim impossibility/impracticability. 

· This doctrine is even rarer than impracticability. 

· Elements:

· Substantial frustration of principle purpose of contract caused by an event. 

· Note: Principle purpose can be defined narrowly or broadly. (Ex: Chase v. Paonessa, principle purpose of the contract was to buy medians for use in the city contract, or could argue the contract was to buy medians in general, not for specific project)
· Non-occurrence of the event is a basic assumption on which the contact was made 

· No fault of the party seeking excuse 

· No assumption of risk by party seeking excuse

· Chase Precast v. Paonessa – D is contractor hired by city to remove grass strip medians and put in concrete medians; He contracts with P to supply him with actual medians. Citizens protest installation of medians and demand the grass be left alone; the city cancels the contract. Both D and P knew, as a part of TRADE USAGE, that the city had the option to cancel or amend contracts at any point.
· Held: D has the frustration defense because the event was unanticipated and it destroyed the purpose of the contract. The risk was not allocated to either party because both parties knew and were operating under the assumption that the city could reduce or cancel its order at any point. The assumption of risk by party seeking excuse was really the issue in this case, because a provision in D’s contract with the city stated the city had the right to reduce its needs or cancel the contract, but since P knew about this clause since it was standard trade usage, neither party bore the risk and the court allowed D to use this excuse. 
· Unconscionability: 
· UCC § 2-302: Applies to both sale of goods and non-sale of goods cases. 
· Purpose: To Prevent oppression and unfair surprise (comment 1). 

· Procedural Element: The contract must be formed under circumstances that were unconscionable. Factors to consider:

· Problem in bargaining process; 

· Lack of meaningful choice; 

· Disparity in sophistication (e.g. bargaining power) between parties; 

· Legalese; 

· Deceptive sales practice. 

· For procedural element looking for absence of meaningful choice – looking at the inability of the weaker party to bargain. 
· Did the party with more bargaining power know the situation of the weaker party and take advantage of them? How many options did the weaker party have under the circumstances?
· Consider if k was adhesion contract: Contract with standard terms, offered on a “take it or leave it” basis. 

· Usually imposed by a stronger, more powerful party over a weaker party (ex: insurance companies, rent-a-car contracts). 

· Enforceability: Generally enforceable, they are presumed valid and signor must prove otherwise. 

· Is it NOT enforceable if it isn’t within the reasonable expectations of the weaker party or is unduly oppressive. 

· Adhesive contracts make sense in our day and age because they reduce transaction costs and time, and it would be highly inefficient to negotiate contract terms for every single contract.

· Substantive Element: Terms unreasonably favorable to one party. 

· Corbin: So extreme as to appear unconscionable according to the business practices at the time and place. 

· Looking for unreasonably favored towards one side – looking at the way people do business and whether the contract appears out of line. 
· Determination: By court, at the time the contract was made. 

· Remedy: Unconscionability decisions are not all or nothing remedy

· Courts may refuse to enforce just the unconscionable term, or the entire contract, or limit the application of the unconscionable term to avoid unconscionable result – courts take in the totality of the circumstances when deciding unconscionability cases.
· Issue Spotting: Whenever see a term that just offends my sense of justice. This is a defense to a contract clause that shouldn’t be enforced because it’s unfair.
· Graham v. Scissor Trail – P was contract promoter, who promoted a concert of D’s artist. One concert resulted in losses, one concert resulted in profits, dispute over whether the profits from concert would be used to pay off the losses. P signed arbitration agreement, arbiters were manifestly unfair towards artist (union first didn’t even hold arbitration, just decided in favor of artist, then held arbitration conducted by arbiter paid for and chosen by them, he delivered same result). 

· Held: This was a contract of adhesion, even though the promoter was very successful, he had to abide by contract in order to work with any of union’s artists. Even though there were some significant terms that were negotiated in the contract, they were not significant enough to overcome the other adhesive aspects of the contract. Even though P expected the terms, the arbitration agreement was inherently biased towards union members and doesn’t have the minimal level of integrity needed to be enforceable clause. 
· Williams v. Walker – Woman buys product and pays for it by monthly payments. Term in the clause says if she defaults on payments for any of products she bought, they can reclaim all the products she’s ever bought from them, even if already been paid off. Note: P was welfare recipient. 

· Held: Problem with this clause is that as long as she owes something, she owes everything. Her reasonable expectation probably was that they could only take things away that she owed money on. Provision in this case usually used as a scare tactic to force people to pay up, ask whether this is really a contract we want to enforce. There is the alternative of having clearer terms, or writing terms more clearly, however even if terms were explained clearer to P, she still probably wasn’t anticipating defaulting on payments. Also concern over if these provisions are invalidated, that likely means these products wont be as readily available to people like P. 
· Jones v. Star Credit – Ps who are on welfare, buy a freezer from D, an at-home salesman solicitor, for $900, and after all other charges, totaled $1,234. The retail value on the same freezer was $300. 

· Held: The drastic difference in the sale price and retail value is price unconscionability. Installment pricing can be deceiving because people don’t realize how much they are spending in total because they are not told the total price. The solicitation and installment put together contribute to procedural unconscionability. 
· Note: At-home solicitation sales are noticeably suspect. 

· Remco Enterprises v. Houston – D rents television and other electronics, D is a young mother, uneducated, poor. She rents a stereo and also a TV. Once she completes payments on products, she owns free and clear. She stopped paying payments on the TV after discovering the total price she was paying was 2.1x retail price of same TV. P sued to get TV back, D argues price unconscionability. 

· Held: No procedural unconscionability because they determined that she was able to calculate how much she was paying, so it didn’t deprive her of making an informed decision not to enter into agreement. Also the sale price versus retail price is not sufficient price unconscionability, whereas 2.5 to 1 would be sufficient. Circumstances also indicate not unconscionable since she could cancel payments and return the product at any time, she did not have to maintain/repair products and through receiving credit she was able to acquire a good that she would not have been able to afford otherwise. 

· For the most part courts will allow people to charge what they want to charge. Mainly see unconscionability in arbitration agreements, limited liability, and complicated clauses that are hard to understand. 

Remedies 

· Specific Performance: 

· First issue: Whether/not a party is entitled to specific performance. 

· This is not the preferred remedy, damages is the preferred remedy, because courts pick the easiest route, they do not want to have to watch over party to make sure they are doing what the court ordered them to do. 

· Prerequisites to Specific Performance:

· Damages must be inadequate (i.e. hard to measure, defendant can’t pay, etc.)

· Administratively feasible: Courts don’t like to compel and supervise performance, terms must be certain. 

· Specific performance puts the burden on courts to supervise. 

· There is an important policy of judicial economy – taking easy way out. 

· Petry v. Tanglewood Lakes – P bought property in development, advertised that lake would be built. Dispute arose between D and contractors, decided not to build lake and instead build a park, P filed suit wanting lake built. 

· Held: Court order damages and not specific performance. Says to calculate damages just determine value of property without lake and value of property with lake. If the court were to order specific performance, then they would need to ensure D builds lake according to all specifications and that’s just too high of a burden. 
· Calculation of damages is highly speculative calculation, Hull does not agree with this remedy. 

· When is legal remedy inadequate factors:

· The difficulty of proving damages with reasonable certainty

· The difficulty of a suitable substitute performance by means of money awards as damages; and

· Note: Damages are inadequate when property is unique.

· Land is presumed unique (Severson)

· Severson v. Elberon Elevator – Have oral agreement to sell grain elevator, but since this is a real-estate sale, it brings up SOF (however court doesn’t bring up SOF presumably because of the admissions exception, both parties admitted there was an oral agreement). 
· Note: If Hull brings up something similar on an exam, wants us to ask if there’s sufficient writing and if there is an applicable exception. 

· Held: Court presumed that money damages do not constitute an adequate remedy for the breach of a real estate contract and grant specific performance without an actual showing of inadequacy of the legal remedy. They said damages could not be used here because it is speculative to determine how much certain real estate features are worth – it is not fungible. 
· Note: CA legislature states all land sales will be considered unique and therefore will always use specific performance. 

· Other types of property included in this category, for ex. The Mona Lisa. 

· The likelihood that an award of damages could not be collected. 

· Goldblatt Bros v. Addison Green Meadows – P entered into lease with D. In contract D was to pave a parking lot, which would contain 1,000 spots, and to pave a road from the parking lot to a major road nearby. D only paved parking lot with 732 spots, and the road was substantially completed but not connected to other parts of the shopping center. P sued to enforce specific performance of the road and to complete missing spots in the parking lot. 

· Held: Court ordered specific performance for completion of the road, but not for the parking lot because there doesn’t seem that there’s a demand right now for the additional spaces. If they end up needing additional spots, then can order specific performance, but not as of now. Didn’t think it was fair to make developer go through large expense to add the extra spaces when they may not even be used. Also it is very hard to determine damages in this case if court were to say D owes damages for the unfinished ROAD, because lack of paved road may affect business, but no way to determine how much business P would be losing, so damages is inadequate. 
· This case also goes to balance of hardships. 
· In specific performance courts may not require enforcement of the entire contract. They look at whether the parties are getting the benefit of the contract they were reasonably expecting. 
· Personal Service Contracts:

· General Rule (R. § 367(1)): Cannot enforce specific performance in personal service contracts because don’t want to force people to work with each other, esp. when disputes have arisen.  

· BUT, can enjoin people from working for other people. To do so:

· Damages must be inadequate – Usually the case when employee’s services are unique or extraordinary (ex: Nassau Sports).

· Usually see negative injunctions given when employee has unique talent. 

· Injunction cannot compel a performance involving personal relations the enforced continuance of which is undesirable. 

· The employee is left without other means of making a living.

· Nassau Sports v. Peters – Hockey league got exclusivity contract with D, D wanted to play for another team in different league. 
· Held: Court orders a negative injunction – D cannot play for any other hockey team. Damages are inadequate because D has a special talent and P is harmed by D playing for different team because he could’ve had a fan base so then they’re losing business to another team, but they cannot calculate with any degree of certainty the monetary damages lost from D not playing for their team. 
· Note: If P was the breaching party instead of D, court would not order specific performance for hockey team to employ player because there damages would be adequate – just award the player whatever the contract was worth. 

· Covenants not to Compete:

· Only enforceable if it is ancillary to an otherwise valid transaction. 
· Note: Covenants not to compete are NOT enforceable in employment agreements in CA. 

· Pro: These covenants are good because they protect the employer’s interests and the investment he’s made in employees and protects from having clients stolen by former employees. 

· Con: There’s a public interest in having competition, and these clauses inhibit competition, and doesn’t take into consideration former employee’s ability to make a living. 

· These covenants are more likely in sale of business and partnership agreements. 

· Rogers v. Runfola – Guy runs court reporting business. Hired a few employees, they signed a non-compete and after leaving the company they started their own court reporting business. 
· Held: The covenant was not enforceable because the time span lasted way too long and the geographic location spanned too far – this is much more burdensome than necessary in order to serve owner’s interests. 

· There is a balancing in these covenants between protecting the employer’s interest and ensuring the employee isn’t chained to the employer’s desk indefinitely, and when they took the job they probably weren’t in a position to negotiate the terms. 

· Equitable Defenses:

· Balance of hardships (Goldblatt)
· Note: When have specific performance cases, always want to analyze balance of the hardships. 
· Unfairness (Brandolino)
· Unclean hands: Party seeking equity must be acting equitably.

· Laches: Unreasonable delay in asserting rights resulting in prejudice to other party

· Selden: Equity varies with the length of the chancellor’s foot. 

· Unfairness: Neither specific performance nor injunction will be allowed when the contract is unfair, i.e. deal must be fair in order for specific performance to be an option. 

· Brandolino v. Lindsay – P contracted with D for the purchase of D’s land. They agreed on the price and the purchase was in escrow then D notified bank to cancel escrow because he could sell the property for a lot more than what P was purchasing for. 

· Held: No specific performance because the terms were unfair since the buyer was getting the land for well under the FMV price, but court will award damages because of bad faith. 

· Unclean Hands: Party seeking equity must be acting equitably; if P violated the agreement themselves, then they cannot get equitable relief of specific performance or injunction (but can still get monetary damages). 

· Laches: A party may not seek specific performance when they unreasonably delay in asserting rights and it ends in prejudice to the other party. 

· Elements: (1) unreasonable delay in asserting rights, and (2) results in prejudice to other party. 

· Shartz v. DRB&M (Case goes to unclean hands and laches) – P sought specific performance of a restriction attached to neighboring land D purchased within a subdivision. Also, another P knew of the restriction imposed on D’s land, but did not tell D of the restrictions or enforce them until after D spent a lot of money constructing the building (laches). 

· Held: First P was also violating covenant so they did have unclean hands, but only a few people violated the covenant in the subdivision, not all the people, so that will not prevent specific performance. Also, the P who knew about the restrictions but did not say anything is laches, but will not prevent specific performance either because only one person out of whole subdivision, not everyone in the subdivision. Court says D should’ve been more diligent in knowing how far they could build the building and it is a harsh result, but don’t know how much other businesses in the subdivision will be affected if keep D’s building as it. 
· Monetary Damages:

· Reliance: Out of pocket expenses less amount breaching party can show would’ve been lost had k been performed. 

· Restitution: Reasonable value of goods and services conferred. 

· Expectation: Put injured party in position it would have held if contract had been performed. 

· Sullivan v. O’Connor – P went to D plastic surgeon for a nose job, he promised her a nose that looked just like some celebrity and botched her face and she had to get like 3 more surgeries to fix what he did and her nose ended up looking terrible. 

· Held: Lower court finding – D was not found to be negligent, but jury finds he did breach a contract with P. When go to doctor, generally know it is not a guarantee you will be cured/get result wanted, but in contract law, only looking at whether the doctor made a promise and kept it, so he may be found strictly liable. Court here will only find doctor liable if there is a pretty definite promise by him for a specific promise. Jury awarded a hybrid – gave her damages from worsening of nose, pain and suffering from only the third surgery and the doctor’s fee ($13,500). 
· There’s major concern with finding a doctor strictly liable because it may have a chilling effect on medical industry to not provide sufficient medical care. 

· Note: Do not award punitive damages or pain and suffering because there is a notion that breaching contracts are not a bad thing, so do not want to punish the breaching party. Potential exposure to punitive damages for breach will make people reluctant to enter into contracts. 

· Expectation Damages: 

· General Rule: Plaintiff is generally entitled to expectation damages, unless cannot prove expectation with a reasonable degree of certainty. 

· Expectation damages in land sales:

· R. 2d § 347 Formula: Loss in value + other loss – cost saved in not having to perform. 

· Gruber v. S-M News Co. – P entered into agreement with D for P to make 90k sets of Christmas greeting cards that it would ship to a series of wholesalers provided by D; D was given exclusive rights to the sale and distribution of the cards. D bound itself to use reasonable diligence to sell all of the sets, and they clearly did not use reasonable diligence because only went to 4 sellers out of 700 they were supposed to go to. P argues calculate damages based on how much they spent making the cards, and D argues even if they exercised reasonable diligence they cards were so bad they still wouldn’t have sold, so P would’ve lost money anyways.
· Held: Cannot calculate expectation damages because almost impossible to calculate how many cards would’ve been sold absent the breach, so only reliance damages are available. 

· Note: Law permits D’s argument–P would lose money anyways – but D has burden to show and didn’t here. P has burden to prove expectation damages w/ reasonable degree of certainty. 

· On exam: Would go through each type of damages and ask if those types of damages are appropriate – expectation damages must be shown with reasonable certainty, the fallback is reliance damages. 
· Limitations on Damages: 

· Generally, no emotional distress damages. 

· No punitive damages (need a tort). 

· Damages must be reasonably certain. 

· Damages must be reasonably foreseeable as a probable consequence of breach at time contract is made. 

· Damages may be limited to avoid disproportionate compensation. 

· Certainty: Must be able to calculate damages with reasonable degree of certainty. 
· Foreseeability: In order to recover damages, the damages must be reasonably foreseeable as a probable consequence of breach at the time the contract was made.  

· Have rule because not fair to hold D responsible for damages that arise from a breach because there are risks when entering into a contract. Rule is also intended to reign in jury awards and damages so don’t chill commerce and cause people to be reluctant to enter into a contract. 

· Hadley v. Baxendale – P has factory, a part becomes messed up, P sends the part to get replaced, the deliverer of the part, due to negligent, delays delivery and as a result the factory shuts down because the part was super important. 

· Held: D not liable for factory shut down because it wasn’t probable result of the breach. Under normal circumstances missing part wouldn’t cause factory to shut down and judge took view D didn’t know factory would be shut down since had reason to believe had an extra part on hand. 

· Difference between Hadley damage limitation and tort law damage limitation? Under tort law, ask whether or not something is foreseeable as a possible consequence at the time the contract was made. With contract law, ask whether it was a probable consequence. 

· Tacit agreement test v. Hadley foreseeability test: Tacit is more subjective, foreseeability more objective. Tacit test focused on what D is thinking about at time contract entered into and are they silently (tacitly) agreeing to take this kind of risk (test rejected by Restatement and UCC). 

· Native Alaskan Reclamation – P planned to buy bunch of WWII beat up planes and revamp them. Obtained loan from D bank, then came under new management and new people realized loan was stupid, backed out and P couldn’t buy planes anymore and suffered substantial losses.

· Held: Normally not foreseeable suffer serious damages because if got a loan from one bank, probably will be able to get a loan from another bank, but court says was foreseeable here P would suffer such damages given the weirdness of the loan, it was probable P wouldn’t be able to get another loan, but it wasn’t foreseeable he wouldn’t be able to get a loan from any bank. 

· NAR-PC Expectation Damages:

· Expectation damages = loss in value (value of planes after conversion) – costs avoided because deal fell through (e.g. acquisition costs, costs of conversion not paid, interest not paid) + additional costs incurred because of breach (e.g. costs of trying to get another loan, any reasonable amounts paid to try to keep deal alive).

· What other limitations to damage recovery exist in this case?

· Certainty – Court cuts P slack though because D acted willfully. 

· BLL: Damage calculation will be allowed to be speculative when there is willful behavior by D.  

· Damages limited to avoid disproportionate compensation (if contract price was small, court will not allow P to receive huge amount of damages). 

· More Limitations on Damages:

· Mitigation: If someone doesn’t take responsible steps to try to avoid damages, they will not recover damages for that. 

· Economic Waste

· Prejudgment interest (generally only for liquidated sums) – interest payments from time of breach to trial – court will NOT award unless damages are certain.  

· No attorney’s fees unless contract calls for them, general rule is each side bears own costs. 

· Mitigation: 

· Rule: Cannot recover for damages that P could’ve avoided without undue risk, burden or humiliation. 

· Problem I – Shirley McClain “Bloomer Girl”: P contracts to play actress in movie role, role is about a feminist, and would be shot locally. D backs out of movie, but offers her a movie role in a western (typically limit female strength in westerns) that will pay the same amount but filmed in Australia and just completely different role. D arguing mitigation because P refused to take new role. 

· Held: No mitigation, P not taking new film deal was not acting unreasonably with mitigation. 

· HYPO: What if Fox (D) offered P a musical with same terms and everything as Bloomer Girl, but just a different role? Probably no because huge term of the contract is the movie itself, so there’s no other role D should be able to force her to do. 

· HYPO: P signed up for another role after Bloomer Girl fell through. With Bloomer and the new movie schedule, P could’ve done both movies if Bloomer hadn’t fallen through. Should money from new movie be mitigated from Bloomer? If she signed up for second movie at same time as Bloomer Girl would’ve shot, then probably a mitigation. 

· Key: With mitigation must ask if this is a reasonable substitute for the original performance or if this is something that P would’ve done anyways regardless of if the original deal fell through. 

· Economic Waste: Rule that seeks to ensure injured party is not overcompensated.

· Brings up question of how to measure loss in value: 

· Value as promised to plaintiff minus value as promised to plaintiff – find out right one

· Cost of repair to make as promised 

· Cost of repair to make as same value as promised 

· Diminution in market value due to breach 

· This issue comes up in construction contracts and work not performed to specifications and must figure out what loss in value is. 

· Maricopa – Architect contracts to build large parking garage for shopping complex, structure was supposed to be waterproof but wasn’t; it would cost 300-400k to repair the defect, but would only cost 100k to patch and pay incidental damages. 

· Held: The loss in value not reasonably certain because construction so involves aesthetic evaluation. Cost of remedying the defect would be clearly disproportionate to the loss in value, so we default to diminution in market price, which was determine by looking to the price that it would cost to install drip pans and to fix future leaks and gave P that amount (100k). 

· HYPO: Family has painter paint house and paints wrong color, but original color was fugly so wrong color actually increased price of the home, must court order damages to have homeowner repaint house?

· People put very high subjective value on something that’s theirs, so when talking about R. § 348 to facts always ask: would cost of repainting be clearly disproportionate to loss in value to homeowner? In this HYPO, probably not because of the subjective nature of a homeowner. 

· Note: Economic waste is an area of contract law where we look at the subjective loss in value. When looking at something that there’s an understanding of a subjective measure of value, courts are going to be more willing to award damages to get what they originally wanted. In Maricopa, it was a public parking garage so not a subjective valuation. 

· Alternative Performance/Liquidated Damages: If see a contract that gives a party the option to pick option A or option B, then…

· Does contract call for an alternative performance (a realistic and rational choice) or liquidated damages?

· If it is liquidated damages, is the provision reasonable?

· Is reasonableness determined at time the contract is formed or after the breach (or both)?
· Ridgley v. Topa Thrift – P borrowed money from D and in the loan contract there was a prepayment provision saying P can make monthly payments on the loan or he can pay the loan off early, but if he does, he must pay a prepayment penalty which is equal to 6 months interest on the loan. The contract stated P only had to pay prepayment if he was fifteen days late on an interest payment or defaulted on any other obligation to D. P had the term changed, the original contract term only stated P had to pay prepayment if he prepaid the loan payments at all, but he asked to change to the default provision. P paid loan off in full and didn’t want to pay penalty.

· Held: This is a liquidated damages provision because it is tied to a default (a.k.a. a breach in this situation), so no longer an alternative performance (which is what original prepayment provision would’ve been and the court would’ve enforced it). So court must then decide if liquidated damages provision is reasonable, and they say what’s reasonable to the provision is if the penalty is reasonable to the costs incurred if the borrower pays late (harm to lender is they are not getting the interest coming from the loan). Court finds provision is unreasonable because 6 months interest is unreasonable penalty for paying a few days late on one payment. 

· Public policy concern at work here against punishing a party for breaching a contract. 

· Blank v. Borden – P is a realtor, contracts with D to sells D’s house. There’s a clause in the contract, which states if D ducks out then P gets 6% of the sale price. D backed out of sale and P sued for what was promised under the contract. 

· Held: This is a realistic and rational choice. This contract provision is being enforced because it is completely uncertain what broker would’ve gotten from deal, i.e. house could’ve not sold, or could sold below, equal or more than listing price. 

· Dissent: If hold an alternative performance, then any illegal penalty will be disguised as realistic & rational choice. This is stipulated damaged provision (6% penalty taking house off market) should determine what broker will lose and award as damages. 

· Case Take-aways: Don’t want to call something a penalty or charge something to a breach or default (Ridgley), so try to draft contract to make it sound like person is being given two realistic options. Also, may want to enforce liquidated damages provision because don’t know what the loss would’ve been (Blank). 

· Shrenko v. Regnante – P sold house to D, requiring a16k deposit. Contract stated that if D failed to live up to his buyers agreement, then P could keep deposit as liquidated damages. D backed out of sale, and P was able to sell house for more than he would’ve sold house to D for. P wrote D telling him that he was keeping the 16k and would be suing for damages. 

· Held: Court not treating this as liquidated damages situation because the seller elected NOT to treat as liquidated damages, so must decide if it is just for seller to keep these damages, and court decides it is NOT just. Here, property was sold right after breach, so they were able to tell no damages, so then damages would’ve been a punishment.
UCC Buyer’s Remedies (Handout HYPOs):

(A) Buyer’s options once it discovers the problem with the payroll computer?

· May buyer reject one or both of the computers? (UCC 2-601, 2-602 and 2-606)
· Non-Conforming Goods Delivered in One Installment:

· Buyer has reasonable opportunity to inspect 

· Zabriskie Chevrolet – D buys car from P (dealer); he tenders a check for payment; D’s wife picks up car, 7/10 of a mile from dealership, car breaks downs, D cancels check. 

· Held: 7/10 of a mile from the store does not constitute reasonable opportunity to inspect. Rejection was proper because car didn’t pass perfect tender rule and buyer notified seller within reasonable time. Buyer could’ve revoked too. 

· If the goods do not conform (“perfect tender rule”), the buyer may reject the goods if it does so within a reasonable time 

· Failure to properly reject the goods constitutes acceptance, triggers obligation of buyer to pay the price (buyer may, however, be able to recover damages)

· Buyer normally required to hold goods with reasonable care for seller to pick them up (sometimes merchant buyers are required to re-sell perishable items under 2-603)
· Under 2-601, buyer can reject both or just the defective product. Perfect Tender Rule – if the buyer can point to some breach in the contract, they may reject just the defective unit or the whole – the goods must conform to the contract in every way or buyer can reject, BUT the buyer must be able to point to some issue with the goods that was a included in the contract terms. 

· Under 2-602, the buyer is allowed a reasonable opportunity to inspect the goods, so here, a week is probably within a reasonable time. To determine what’s reasonable opportunity to inspect, should take into account how complex the good is (i.e. notice defect immediately, or may take some time to detect). 

· Problem with allowing buyer a long time to accept before can return goods is because the value of goods depreciates over time and seller would then be getting something back that’s worth less than what would be worth with a minor defect and also wouldn’t know if goods came with the defect or the defect was caused from buyer’s use. 

· So, if seller in this situation, would include in the contract a repair or replace provision. 

· Under 2-606, if buyer had not accepted because one of the computers doesn’t satisfy the perfect tender rule, the buyer could reject both computers OR accept the functioning computer and reject the other. 

· After rejection, may buyer use the computers?

· Use of goods after rejection or revocation of acceptance:

· Act “inconsistent with seller’s ownership” constitutes acceptance (2-606(1)(c))

· Boyen v. Young – D bought mobile home, moved into it and paid to get repairs on it after rejecting the goods. 

· Held: Since D acted inconsistently with the seller’s ownership, he accepted the mobile home and had to pay the contract price for it. 

· Some courts will permit “reasonable use” – McCullough: Whether continued use of goods after notification of revocation of their acceptance vitiates such revocation is solely dependent upon whether such use was reasonable. 

· Reasonableness Test: 

· Upon being apprised of the buyer’s revocation of their acceptance, what instructions, if any, did the seller tender the buyer concerning return of the new rejected goods?

· Did the buyer’s needs or personal circumstances compel the continued use?

· During the period of such use, did the seller persist in assuring the buyer that all nonconformities would be cured?

· Did the seller act in good faith?

· Was the seller unduly prejudiced by the buyer’s continued use?

· McCullough v. Bill Swad – P bought car, literally a lemon, returned to D for repairs a ton of times, problems persisted. Finally P sent D a letter saying they were rescinding the purchase agreement and wanted all their money back, Ds never responded, they continued using the car until filed suit. 

· Held: All factors in favor of P, so use of product after rescission reasonable. 

· Buyer’s use of computer could be considered inconsistent with seller’s ownership, BUT, if it’s a situation where the buyer needs the goods and the seller refuses to take the goods back, then the rules will allow reasonable use of the goods. 

· May buyer revoke acceptance? (UCC 2-608)

· Revocation of Acceptance – 2-608:

· Test: Buyer may revoke if undiscovered defect causes substantial impairment in value (i.e. material breach) to the buyer (subjective test because look at buyer’s particular needs)

· Any small nonconformity, under 2-601 buyer can reject, but if the buyer accepts the goods and after some time there’s a small defect, they cannot revoke the good unless there’s a substantial impairment in value to the buyer 

· Drafters have more stern test for revocation (as compared to rejection perfect tender rule) because revocation occurs after the product has been in use for awhile (significant use), so it makes forfeiture to seller more likely 

· Note: Could revoke cumulative problem, i.e. started as small defect and tried to get repaired but defect got worse and caused more problems, and also sue for damages.

· Buyer may also revoke if the seller is unable to cure a defect noted at the time of acceptance that causes substantial impairment in value

· Does seller have opportunity to cure? (UCC 2-508)

· Cure – UCC 2-508: This doctrine is meant to lessen the harshness of the perfect tender rule 

· Available upon seasonable notice if time for performance has not yet lapsed (2-508(1)).

· Note: This situation happens very rarely – time for performance = time for delivery, so seller would have to be performing their end of bargain before contract said to do so. 

· Available upon seasonable notice if seller had reasonable grounds to believe goods would be acceptable, with or without money allowance. Seller has further reasonable time (2-508(2)). 

· Seller may seasonably notify the buyer of desire to cure and be given further reasonable time to substitute a conforming tender. 

· Note: If seller knows of defect and tries to slip by buyer, won’t be allowed to cure. 

· Available if contract limits remedy to repair or replace defective parts. 

· To cure, seller must make a conforming tender. Repair allowed for minor defects. Major defects may require new product (shaken faith – common law doctrine).

· Shaken Faith: Some defects with a product are so severe that it shakes the buyer’s faith in the good and only way to give a conforming tender is by giving new product. 

· Available if goods rejected. What about if buyer revokes acceptance?

· Courts usually don’t allow seller to cure upon revocation because it’s likely (since non-conformity has reached level of substantial impairment) that cure wouldn’t be possible. 

· Revocation of good requires a substantial impairment in value so not as inclined to allow the seller to cure the problem, and usually the opportunity to revoke occurs after the seller has already been given a chance to cure. 

· BUT if there’s a significant problem with the good and the problem is fairly easy to fix, then that’s about the only situation where might say seller’s allowed to cure – not inconvenience to buyer that much and seller can fix fairly easily, but must include repair/replace clause in order to have that option. 
· If buyer rejects, may buyer purchase another computer? (UCC 2-711 & 2-712)

· Buyer’s options for unaccepted goods (includes revocation and non-delivery) 

· Buyer may purchase substitute good (computer in hypo) and recover damages under 2-712, OR
· Buyer may cover or buy another substitute good (computer) if they do so in good faith and within a reasonable time.

· Doesn’t have to be identical good, just a reasonable substitute. 

· Under 2-712(2), buyer may recover from seller as damages the difference between the cost of cover and contract price, together with any incidental or consequential damages, but less expenses saved in consequence of seller’s breach. 

· Cover calculation under 2-712(2) – if buyer buys another good:

· Applies if buyer has made a reasonable substitute (can’t buy Rolls Royce to replace a Honda) purchase in good faith without unreasonable delay (“cover”)

· May recover: (Price of substitute – contract price) + (incidental/consequential) – (cost/loss avoided)
· Price of substitute good = $1000

· K price = $750

· Damages due to delay in making substitute purchase (e.g. hiring personnel to process data by hand – hypo) = $2000

· Total recovery = ($1000 – $750) + $2000 = $2250

· Note on consequential damages: Same standard as common law (Baxendale) – Under 2-715 damages standard is reasonable foreseeability as a probable consequence. 

· Buyer may choose not to purchase substitute goods and sue for damages under 2-713

· Note: If the market price of the good is higher than at time contracted, buyer more likely to say didn’t cover because they will be eligible to more in damages. 

· Buyer’s damages under 2-713 – if buyer rejects goods and doesn’t buy another: 

· Applies only if buyer does not cover 

· Under 2-713(1), Buyer recovers: (Market price at time learns of breach – contract price) + (incidental/consequential damages) – (loss/cost avoided).

· Market price at time buyer learns of breach = $900

· Contract price = $750

· Consequential damages = $2000 

· Total recovery = $900 - $750 + awardable consequential damages 
· How are buyer’s damages measured if buyer keeps the computer? (UCC 2-714 & 2-715)

· Damages if buyer accepts the goods:

· Under 2-714, if buyer learns/should’ve learned of problem, they need to alert the seller within a reasonable amount of time or they are barred from receiving a remedy. 

· Subsection 1 says determine any reasonable remedy to put injured party in position had contract been performed and not punish the breacher 

· Note: A lot of time the cost to repair makes sense as award, but if cost to repair is vastly more than contracted price, not reasonable to award cost to repair as damages. 

· Section 2-714(2) suggests a formula, value as warranted minus value as accepted 

· Not exclusive measure of damages 

· Cost of repair = $250

· Consequential damages during delay = $2000

(B) Payroll computer to be delivered first, with inventory computer to be delivered 6 months later. 

· When buyer learns of the problems with the payroll computer, may buyer cancel the contract with respect to the inventory computer? Would the answer be the same if the inventory computer worked together with the payroll computer? (UCC 2-612)

· Installment Contracts – 2-612: Analysis

· Do we have an installment contract? (2-612(1))

· Sets up long-term relationship between parties or if delivering in more than 1 shipment. 

· Harder to get out of installment contract because there’s a concern that if the buyer’s allowed to cancel the deal because of a minor problem, more likely to experience a forfeiture because the seller is probably relying a lot on the long term deal or purchased new equipment in reliance on deal, etc. – want people to work together. 

· Note: No perfect tender rule for installment contracts

· Does breach substantially impair value of installment and can it be cured?

· If breach substantially impairs value of installment and cannot be cured, the buyer can reject that installment. 

· BUT, if the seller gives buyer adequate assurance of a cure (and impairment of installment doesn’t impair the whole contract) then buyer must accept the installment. 

· Does breach substantially impair value of entire contract?

· With installment contracts and even with respect to one of installments, will not allow the buyer to cancel deal/installment unless defect leads to a substantial impairment in value. 

· Substantial impairment in this context is objective (commentators suggest it’s like material breach)

· If computers both worked together, then the buyer might be able to argue substantial impairment, depending on the nature of the defect, but if seller can cure, they should be given chance to do so. 

(C) If seller had repudiated the contract before either computer was delivered, how would buyer’s damages be measured (assuming no new computers are purchased)? (UCC 2-610, 2-713, 2-723)

· Damages when seller repudiates: 

· When does buyer learn of the breach?

· Section 2-723 answers the question ONLY when case comes to trial BEFORE time for performance

· Measure at time for repudiation – Damages = (market price at time buyer learns of breach – contract price) + (incidental/consequential damages) – (cost/loss avoided). 

· In other cases, UCC isn’t clear – i.e. case comes to trial AFTER time for performance:

· Option 1: Measure at time for repudiation (same as case comes before time for performance) because this would be a consistent rule and consistent with plain reading of when there’s a breach, but this renders 2-723 in surplus, which is contrary to normal rules for statutory interpretation. 

· Damages = (market price at time buyer learns of breach – contract price) + (incidental/consequential damages) – (cost/loss avoided).

· Option 2: Allow buyer to wait for commercially reasonable time for performance after the time for repudiation, under 2-610, which would allow the injured party to await for performance for a commercially reasonable time and probably consistent with what most buyers would do after learning of a breach – i.e. damages measured as the time buyer learns of repudiation plus the commercially reasonable time. 

· Option 3: Time for performance – this is the common law rule and consistent with the rule under seller’s remedies so could argue since drafters didn’t tell us changing the common law rule that the common law rule still applies. 

· Problem: Allows buyers to sit around and wait for time for performance and if price of good is going up that whole time, that’s increasing the buyer’s damages.

· Assume time of repudiation MP=$10, 1 week after repudiation=$15, time of performance MP= $20.

UCC Seller’s Remedies (Handout HYPOs):

· Goods Not Accepted: 

· Refuse Delivery (2-702 & 2-705)

· Menu (2-703)

· Complete or Scrap? (2-704)

· Resale (2-706)

· Contract/Market (2-708(1))

· Lost Profits (2-708(2))

· Price (2-709)

· Goods Accepted 

· Reclamation (2-507 & 2-702)

· Action for the price (2-709)
(A) Was seller within its rights in cancelling the contract once buyer defaulted on the payment? (UCC 2-703)

· Yes, look at 2-703, under (f), the seller may cancel, if:

· Buyer wrongfully rejects or revokes acceptance of goods 

· Fails to make a payment due on or before delivery (in “one shot” sales context) 

· This is what happened in this hypo, so cancellation was proper. 

· If buyer repudiated in part, then seller can cancel that part, and if buyer repudiates regarding the whole contract, then seller can cancel the whole. 

· Buyer Doesn’t Pay on Time – 2-703:

· If non-installment contract, seller may cancel contract and sue for damages, is any (No right to cure for buyers)

· If installment contract, seller may cancel if breach substantially impairs the value of the entire contract. May sue for damages, if any. 

· Note: Buyer does not have an opportunity to cure because the seller needs to know what options they have if buyer doesn’t pay, and if prices falling, want to give seller certainty for what they can do in those situations. 

· But, if buyer normally pays late and the seller is okay with that  (course of performance) or if it’s trade usage in the industry to pay late (trade usage), then buyer wouldn’t be breaching. 

(B) Assuming seller could legally cancel the contract, how much is the seller entitled to in damages? (Revised 1-305, 2-706, 2-708 & 2-710)

· Seller cannot recover under 2-706 because they did not give the buyer reasonable notice. 
· Seller’s Resale Remedy – 2-706:

· Resale must be reasonably identified as referring to broken contract. 

· Sellers make a lot of sales, so if they want to proceed under 2-706, they must definitively show a specific sale that was in substitute of the breached sale. 

· Resale can be by private sale or public sale (auction).

· If private sale, reasonable notice must be given to buyer of seller’s intent to resell. 

· If public sale, reasonable notice must be given to buyer of time and place of sale unless goods are perishable or threaten to decline in value speedily. 

· All aspects of the sale must be commercially reasonable. 

· Why does 2-706 have notice requirement and commercial reasonableness requirement?

· Notice because could resell at much lower cost and then nail the buyer for damages (mitigation principle), so the buyer can police the bargain. 

· Commercial reasonableness is to ensure there’s no “fire sale” so seller can’t nail the buyer for damages. 

· If seller does not follow procedures of 2-706, may recover under 2-708(1) (contract/market differential)(always?).

· Split of authority because seller may sometimes be able to resell for more than the contract price, so if they received damages for loss they would be put in better position than they’d be in had the contract been performed.

· Seller’s Damages Calculations:

· Resale (2-706): Contract price (ex: 3000) – resale price (2500) + incidental damages – expenses saved

· Contract/Market (2-708(1)): Contract price (3000) – market price (2000) + incidental damages – expenses saved 

· Should seller be allowed to recover under 2-708(1) if it resold for more than market price?

· The problem here is that it puts the seller in a better position than if contract had been performed even though they didn’t follow 2-706.

· So split of authority over the issue – don’t want seller to receive more than they would’ve gotten had contract been performed, but if say they can recover under 2-708(1) always then that gives us a uniform rule, tells buyer this is their responsibility if they breach, and saves trouble of trying to figure out if seller made specific resale because of buyer’s breach. 

· Note: Seller does NOT get consequential damages under 2-710 (compared to 2-715)

· Drafters would not want sellers to get consequential damages under 2-710 because sellers are not as likely to have consequential damages if buyer breached because sellers are selling things all the time. 

· Just not generally foreseeable that consequential damages will happen, so as defined right now, all seller is entitled to is incidental and not consequential damages. 

· Would it change the analysis if seller could easily purchase this quantity of grain from its suppliers for resale purposes for $1,750, meaning that it would have sold to buyer and also to someone else if buyer hadn’t breached? (2-708(2)) – lost profits 

· UCC 2-708(1) inadequate in this situation because there hasn’t been a resale, there’s been a lost sale. 

· When does lost profits remedy of 2-708(2) apply?

· Volume seller – could’ve made 2 sales, would’ve made 2 sales, if buyer hadn’t breached. 

· When a volume seller has unlimited access to goods and easily available substitute buyers

· Note: Seller’s burden to prove they were a volume seller 

· Middleperson (e.g. a broker) who has not procured the good – injured person who doesn’t have the good, lost profits make sense. 

· Components manufacturer with incomplete good – no completed product to resell 

· Note: UCC 2-708(1) and 2-706 ONLY work when seller is able to resell the product. 

· How to calculate lost profits:

· Keep in mind code policy: Want to put injured party in position it would have if the contract had been performed – 1-305. 

· How much revenue was lost minus how much cost was saved because of the breach. 

· HYPO Calculation: $3000 – $1750 = $1250

· Characterizing as lost profits rather than resale leaves seller with more money.

· If seller had been unable to resell the grain, could the seller sue for specific performance? (UCC 2-209)

· Seller’s action for price – 2-709: 2 situations where seller could sue for the full contract price if legal remedy inadequate

· Goods accepted / goods damaged within commercially reasonable time after risk of loss passed to buyer

· Goods that cannot be resold at reasonable price with reasonable effort – cannot get price if can’t resell, but prefer not to do this, but sometimes with certain kinds of goods and markets, can’t resell. 

(C) How would the analyses change if the grain was to be delivered in installments? (UCC 2-612) Would it matter if seller needed the down payment to remain in business?

· Under 2-612, if it’s an installment sale, the seller can only cancel the entire contract if the buyer’s breach substantially impairs (material breach) the entire contract. 

· In this HYPO, there was still a couple thousand dollars left under the contract and we don’t know if the buyer will default on the rest of the contract, so would need to go through the material breach factors under R § 24. 

· There’s a possibility of forfeiture if we allow the seller to cancel, so the best course of action is for the seller to suspend performance and demand adequate assurance. 

· If the seller needed the down payment to remain in business, then a court would likely say there’s a substantial impairment in this situation because the seller wouldn’t be able to perform at all if the buyer breached with the down payment – but this situation is very rare.
· Seller’s duties if goods not completed or procured – 2-704: Section really saying to seller to act in a commercially reasonable manner to try to avoid loss. 
· Company A has an option to buy printers from company B. It has a contract to resell them to company C for $2000 profit. Company C unjustifiably repudiates the contract. Is company A required to exercise its option to buy the printers and try to sell them to someone else? What evidence is relevant?

· Relevant evidence would be if there were facts to show there were other buyers out there willing to buy the product for roughly the same price, more inclined to say Company A should buy the printers and could sue for damages, if any. So factor to go into whether seller needs to buy printer and resell is how easy it would be to resell the product. 

· Breaching Buyer’s Right of Restitution – 2-718: Subsection 2 and 3 say buyer is entitled to restitution. 
· Under 2-718(2)(b), breaching buyer entitled to restitution, in the amount of either 20% of the total contract price that the buyer was obligated to pay, or $500, whichever is less.  
· Assume no liquidated damages clause 

· Buyer’s deposit = $1000

· Total contract price = $10,000 (20% = 2000)

· Seller’s actual damages = $300

· Buyer would only get $500 because 20% of total contract price is more than $500. This is giving seller essentially a liquidated damages provision because get more money than they were actually damaged by from the buyer’s breach, like punishment for buyer breaching. 

· What if actual damages were $700?

· The buyer would get $300 ($1000 – $700) – under 2-718(3). When the seller’s damages are more than $500 and 20% of the contract price, whichever is smaller, they’re entitled to receive total amount of their damages. 
Right to Terminate or Rescind
· Available options in the event of breach or failure of condition on performance:

· Termination: Affirms the existence of a contract, but makes it so that the parties no longer have to perform – everybody sticks with what they got out of the deal, and perhaps can sue for damages.

· Woodruff v. McClellan – P and D contract for D to sell P a house. The contract stated that if P didn’t sign the contract by a certain date, the contract was terminated. P refused to sign, claiming D had materially breached the contract by failing to fix a leaky water thing. The contract stated that if there was a dispute, the winning party would be awarded attorney’s fees. 

· Held: If contract rescinded, then attorney’s fees provision not enforced because in contract law parties normally pay for own attorney’s fees. Holds contract should be terminated, not rescinded. Doubt if seller knew when saying he was rescinding contract he knew was wouldn’t get attorneys fees and it was the buyer who breached and sued, so unjust enrichment on the buyer if the seller couldn’t get attorney’s fees.

· Rescission: Cancelling and unwinding the contract so that it effectively never existed – can recover restitution because rescission placed parties in position would’ve been in had there never been a contract in first place.

· Setoff: Subtracting the decrease in value due to breach from the amount owed.

· Dependent v. Independent Promises:

· Independent Promise: Promisor must perform even if other side is in breach. 

· Dependent Promise: Promisor does not have to perform if other side is in breach. 

· Whether promises are independent or dependent is a matter of contract interpretation (what does contract say?). 

· Set-off is a way of mitigating the harshness of saying promises independent/dependent, but downside because not easy to determine amount for set-off (common in bank-borrower setting where borrower defaults on a loan). 
· Adequate Assurance: Suspend duties pending receipt of assurance (2-209) – Middle ground between termination & rescission, and performance & suing. 

· UCC § 2-209: If party has reasonable grounds for insecurity as to performance by the other party, then they may demand adequate assurance. 

· If party doesn’t get adequate assurance within 30 days, other party considered to repudiated (anticipatory breached) & party may suspend performance that hasn’t already been paid for. 

· There are some risks involved with this approach because if court determines the demanding party is wrong and didn’t have reasonable grounds for insecurity and then suspend performance, then suspending party is the breaching party. 

· Romig (seller) v. De Vallance (buyer) – P agreed to sell D property. D’s attorney wrote letter saying house encroached on adjacent property and thus prevented seller from delivering good title to the land, so D stops making payments on the sale, and seller says buyer needs to pay everything before house is delivered to buyer. The agreement requires P to deliver clear title upon full payment and not before. 

· Held: If party has reasonable grounds for insecurity and other side doesn’t give adequate assurance, that is the same as non-performance. Here, buyer does have reasonable insecurity because they thought they were buying property with good title. Court says lower court should’ve looked at UCC § 2-209.

· Action for damages without termination (e.g. perform and sue for damages)

· Sue for specific performance.
· Express Condition to Performance: Event not certain to occur, which must occur or be excused before performance becomes due. 

· Is there an express condition to performance?

· Has the conditional event occurred?

· If no, is it excused? (Basis for excuse: waiver or forfeiture). 

· Words of condition or words of promise? If a party wants something to be promissory or conditional, must say it very clearly in the contract. 

· Promise: Action for breach possible, termination and rescission of breach material. 

· Ex: Family Dining promises to have 10 restaurants built in 10 years. In event FD doesn’t perform, BK may sue for all damages attributable to nonperformance. 

· Condition: Termination or possibly rescission if unjust enrichment. 

· Ex: It’s a condition to maintaining the franchise that FD builds 10 restaurants within 10 years. In event 10 restaurants are not built within that time, BK’s exclusive remedy is termination.

· Both Promise & Condition: Termination and possibly rescission, cause of action for breach. 

· Ex: FD promises to have 10 restaurants built in 10 years. In event FD doesn’t perform, BK may sue for all damages attributable to nonperformance AND may terminate franchise agreement. 

· Ambiguous: Ten restaurants must be built within 10 years. 

· Interpreting Ambiguous Language: 

· Which interpretation avoids forfeiture?

· Is it within the power of the party to perform?

· There is a preference for saying something is a promise rather than a condition if the party can perform, keeps the deal alive (contract can more likely be terminated if we say something is a condition). 

· Promise Analysis: 

· Has there been a breach (a promise not kept)?

· Is the breach material?

· If the breach is not material, injured party cannot terminate or rescind. May sue for damages, perhaps setoff or demand adequate assurance. Maybe sue for specific performance if appropriate (legal remedy inadequate). 

· If breach material and no cure, party may terminate and possibly rescind the contract. 

· Walker & Co. v. Harrison – P sells signs, D owns dry-cleaning company. D contracts with P to lease a sign. One of provisions states that the lessor at its expense agrees to maintain and service sign as often as deemed necessary by lessor to keep sign in first-class advertising condition. D made one of thirty-six monthly required payments, then sign got messed up and dirty. D contracted P several times to clean up sign, after no responses, D sent telegram to P that they were repudiating the agreement, a week later P came to clean up sign. (Both sides essentially alleging a breach) 

· Held: Promise at issue here is maintenance of the sign. D can terminate the contract if there’s a material breach, but there is not a material breach here. By trying to repudiate the contract and since it’s not a material breach, P can now sue for everything D owed them under the contract. The deal was primarily for the contracting of a sign, and since D received the sign, they primarily got the benefit of the bargain. 

· An appropriate remedy would be to have a cleaning company come clean up the sign and set-off cost of cleaning sign from lease payments OR demand adequate assurance and suspend performance until they receive such adequate assurance.

· Construction Contracts: 

· Promise: Contractor promises to build according to contract specifications. 

· Condition: Work completed satisfactorily (according to architect, owner of property (if contract so specifies) or reasonable person (Haymore)). 

· American Continental v. Ranier – P contracted with D to construct a building. P paid D for most of contracted costs. Contract required P to make monthly progress payments for 90% of work completed each month upon issuance by architect of a certificate for payment. P refused to make final payment (consisting of the 10% retained each month and the amount due for work completed after date of last payment) and D did not obtain certificate of final performance or complete items on punch list. P refused to accept punch list items, so D walks off job and says suing for money due. P claimed D breached because failed to construct building to specifications, D filed suit. 

· Held: Final certificate of completion is major substantive right, so it was a condition; D didn’t satisfy condition, so contractor doesn’t get final money. 

· Dissent: Owner already enjoying building because moved in already, so owner is receiving a 110k windfall (money being withheld from D). 

· The good part about majority’s opinion in this case is that they actually upheld the contract – they are applying the contract as written, which adds certainty to the contract. D could’ve at least done punch list and applied for final certificate, then the burden would’ve been on the architect. 

· Jacob & Youngs v. Kent – P contracts with D to build house; contract calls for a certain brand of pipe, P accidentally uses wrong kind of pipe (new pipe is same quality as old pipe), D finds out, refuses to pay. 

· Promise, condition or both? All wrought-iron pipe must be well galvanized, lap welded pipe of the grade known as standard pipe of Reading manufacture. 

· Condition: Certificate of final payment from architect – judge doesn’t even consider condition. 

· Held: Breach is not sufficiently material to warrant homeowner to refuse payment. Majority doesn’t focus at all on certificate of payment, just looking at the issue with the pipes. 

· Judge here is NOT applying contract as written, he’s actually ignoring it. He’s taking a more realistic view on contracts. 

· Note: Judge in Jacobs (Cardozo) is trying to announce doctrine of substantial completion – Saying if project is substantially completed, then the money is due. 

· Must look at terms as reasonable person and if term is really important to them, then MUST make an express condition to performance in written k. 
· Condition of Satisfaction – objective or subjective?
· Haymore v. Levinson – P is builder and sells house building to D; D has crazy list of things they want done, and won't pay until all done pursuant to clause that conditions performance upon their satisfaction, but doesn’t indicate what standard to use in judging satisfactorily (objective/subjective). 

· Held: Construction agreements usually measured against an objective standard for satisfaction. There was condition to performance – condition to performance (payment) is work will be done satisfactorily. Conditional event occurred is whether or not work was done satisfactorily. 

· There was some work done poorly (amounting to $200 in damages), and buyers trying to say because of that shouldn’t have to pay for ANY of the work. Court does not allow termination of contract because buyers would be in better position had contract not been performed because received all that work on the house and wouldn’t have to pay and contractor would be harmed. 

· Note: When talking about artistic work (commission to paint self-portrait, that is judged objectively; construction work generally judged objectively). 

· Ard v. Dr. Pepper – D enters into exclusivity agreement with P. As part of contract, D has right to terminate contract if in good faith and to their subjective determination the other party has not complied satisfactorily with the terms. 

· Held: No evidence of bad faith since no other distributors in the area (so not trying to get out of contractor in order to contract with another distributor) and there were some objective reasons for dissatisfaction (yeast in product), so they were within their power to terminate the contract. When contract explicitly sates that the clause is to be judged subjectively and the contract is not illegal or against public policy, then the contract will be enforced according to its terms. 

· Ard v. Haymore: Ard, contract stated how satisfaction would be determine, unlike Haymore. 

· BLL: If have issue of satisfaction in contract, must determine which standard to use; if contract expressly states which standard will be used, courts will respect that expressed standard. 

· Consequences of unexcused failure of condition: Party whose performance was conditional may refuse to perform until conditional event occurs or is excused and may terminate or possibly rescind if event doesn’t occur or isn’t excused within time indicated by contract. 

· Excuses To Express Conditions:

· Waiver: A party will not have the right to terminate when the other party violates a condition if the former has waived that condition, under such circumstances the condition is excused.

· Forfeiture: When the termination on grounds of violation of a condition would result in extreme forfeiture or penalty, the violation will be excused. 

· Two Parts to Forfeiture: (1) Reliance and (2) expectation. 

· Elements: 

· (1) Must result in extreme forfeiture or penalty; 

· (2) Conditions formed no essential part of the exchange. 
· Burger King v. Family Dining – D entered into franchise agreement with P. As part of an exclusivity agreement, D had to open 1 Burger King a year for 10 years. P did not expressly state that they were waiving the condition, but they repeatedly let D slide on the strict adherence with opening 1 restaurant a year. P taken over by parent company, and then notified D that they were requiring strict performance of the contract, and then later terminated the contract. Evidence they realized area of exclusivity could house more than 10 Burger Kings.

· Held: There’s an express condition because contract stated BK every year for 10 years, but BK waived strict compliance to condition when allowed D to catch up in opening restaurants 4 and 5. Court said BK cannot enforce strict performance once its been waived – BK needed to express to D that strict compliance would be enforced again. 

· Forfeiture Analysis: Want punishment to fit the crime – there was still 76 years left on deal, so D would lose a lot of loss on exclusivity and lose a lot from work and effort already put in to fulfilling condition. Also, strict compliance with the condition was NOT an essential part of the deal – saw behavior in beginning of deal and strict compliance wasn’t that big of a deal. 

· Implied Condition of Performance – Is there a material breach? GET FACTORS FROM WALKVER & CO V. HARRISON
· Is contract divisible?
· Each side has made more than 1 promise. 

· Can promises be apportioned so that pairs are properly regarded as agreed equivalents? i.e. person must still perform on 1 promise even if breached the other promise. 

· If so, each set of promises should be considered separately – failure to perform under one set does not excuse performance under the other. 

· Siemans v. Thompson – P promises to provide services, promises to buy stock. D agrees to pay for services, agrees to sell stock. D said not going to be able to pay for services, P wants to rescind the k. 

· Held: All promises are part of 1 contract, i.e. the promises are indivisible, so if D breached 1 part of the contract, then they’re breaching the entire contract, and P may rescind the contract and sue for restitution. If the court here were to deny what P wants, and only sue for damages, then there’s a lot of uncertainty with figuring out how much damages would be (i.e. how much the stocks would be worth). The two promises constitute 1 contract because when D says not going to pay, it frustrates the whole contract. 

· Rudman v. Cowles – P decides to start business and decided to expand it, but when decided to expand it he wanted to merge with D, a huge business, so P promises to sell company, promises to provide services (work as head employee in company). D promises to give stock, promises to pay for services. P argues court should treat the contract like Siemans and unwind whole contract and should be allowed to unwind because D got him to sell company because of fraud and D materially breached the contract. 

· Held: For promissory fraud, P must proved at the time the deal was made D intended not to keep their promise and here court can’t really find evidence of intent, but D did breach the contract. The two promises were divisible because the deal for the sale of business once was completed was done, and the promise to employ was an ongoing promise. Also, there were 2 separate documents outlining the promises here. 

· If court held the two promises were 1 big deal, it would be very difficult to determine who should get what because then P would have to get business and copyright for books back, but D made modifications to the book – it’s just very easy for the court to determine a remedy if they say it’s 2 separate contracts. 

· Note: Part of the issue here is this whole deal was an investment deal for P, so employment contract money probably not giving him the benefit of the bargain if taking into account his feelings since the business was his baby. 

· BLL: When court tries to fashion remedies for breach, not really taking into account the subjective nature of the deal. 

· D made a lot of money from the sale of these books after P sold business, so maybe he thinks he made a bad deal with lower sales price and now wants to unwind the deal – Hull thinks P wouldn’t have been trying to unwind the deal otherwise. 

· Takeaways (what to look at for divisible contracts): Form does matter and whether getting fair consideration for each promise and whether they’re equivalent.
· Anticipatory Breach/Repudiation (R § 250): Before time to perform, party says they will not perform or takes steps that make it clear won’t be able to perform, if shown, triggers ability to terminate the contract. 
· Words: Unequivocal statement repudiating a material duty. 

· Conduct: Act renders a party apparently unable to perform a material duty
· Ex: In a contract to sell a house, seller sells the house to somebody else. 

· Time to measure value in the event of anticipatory breach: General rule is loss in value determined by looking at the fair market value at the time of performance, NOT time of repudiation, resale or trial. 

· Bachewicz v. American – P and D contracted for the purchase of an apartment, something happened and the sale fell through while in escrow. 

· Held: Court looked at the price of the property almost a year after the sale was supposed to take place because they couldn’t figure out what price was supposed to be on day of the sale. Held since P couldn’t prove value of the property on the day of the sale, they don’t get any damages. 
· Hull believes specific performance should’ve been done here because this was a unique property in the heart of downtown Chicago. 

· Rule (Demonstrated by Bachewicz): Reason time of performance is the rule is because contract law expects the injured party to use reasonable diligence to mitigate damages before filing a lawsuit. 

· If party repudiates, can injured party sue for everything due in the future?
· Rule: When duties remain on both sides of the contract, the injured party is both discharged from its obligations under the contract and may bring an immediate action for present AND future damages. BUT, if the repudiation occurs after the repudiating party has received everything they were entitled to under the contract, then the injured party must await the time of performance before suing. 

· Greguhn v. Mutual of Omaha Insurance – P is insured under disabilities, D is refusing to perform now and in the future (this is a present breach coupled with an anticipatory breach). This contract only involved duty on one party (D). 

· Rule: If duties are only for one party, injured party must wait for time of performance before suing because of the uncertainty involved in awarding lump sum damages.
· To protect against this when drafting a contract, can include an acceleration clause, which states all payments become due upon the first missed payment. 
· Retraction: Parties can retract repudiation until other party calls off the deal or relied on the repudiation.

· Stonecipher v. Pillatsch – P contracted to buy D’s house. Later they negotiated an extension to move-in date, but there was confusion as to the day the property would be turned over. P said one day, D said later date, D told P wouldn’t deliver the house at the date contracted for, P responded by demanding back deposit, D refused, then changed mind and said P could have on originally contracted date. 

· Held: Real-estate move-in dates generally believed to be express condition to performance. Ds repudiated offer and too late to retract because P already demanded money back so called off the deal (Ps rescinding contract b/c asking for money back). 

· In this situation, P could’ve also demanded adequate assurance before calling off the deal by asking seller to say whether or not they’ll be out of the house on time. 
· Limits on Rescission:

· General Rule: Rescission and restitution are available upon material breach. 

· Exceptions: Legal remedy inadequate (said to be a restriction but courts really don’t consider it as a factor at all), inability to restore status quo (the benefit each party received), delay (don’t want to allow the injured party to speculate at the expense of the breaching party).

· Exceptions to General Rule for Rescission:

· Ennis v. Interstate Distributors – Have covenant not to compete, Ennis sells business to plaintiffs and then violates covenant. 3 year length, but Ennis only follows the covenant for 3 months. Interstate wants to rescind the covenant and receive their money back (restitution). Ennis argues that maybe he did compete against Interstate, but there’s not evidence they were harmed – there’s evidence that they actually became more successful. 

· Held: Ennis committed a material breach and Interstate is allowed to get the money back because it would be unjust enrichment for Ennis to keep the money he did nothing he said he was going to do. While court will be completely unable to restore the status quo, court said they can restore status quo by Ennis giving the money back. 

· Question: Why was covenant not to compete enforceable here and not in Runfola? In Ennis, was a consideration for the covenant, and in Runfola it was an employment contract. Ennis was a purchase (buy-out) of Ennis’ stock in the business. 
· Note: With employment contracts, there is concern employers take advantage of employees and with buy-outs of a business there’s idea parties are more sophisticated and represented by counsel. If the business owner was allowed to sell business and turn around a make a new business, then what is the purchasing party really buying?

· Courts are much more likely to uphold covenants not to compete in purchase of business contracts. 

· Delay: Snyder v. Rhoads – P sold D his dry cleaning business, when D began running business, realized P had misrepresented the profitability of the business, but continued to run the business for several years anyways. When business really was not doing well D wanted P to take business back and P agrees and D also wants his money back and P says no. 
· Held: Rescission is not available, but D can sue for the damages from P’s misrepresentation. If the court allowed rescission here, we’re allowing the injured party here to speculate at the expense of the other (keep running business and wait to see if it becomes profitable or a flop). If D wanted to rescind the contract, he needed to do it within a reasonable amount of time. 
· Ex: Value of dry cleaners if profitable as stated = 50k; value of dry cleaners as they were = 20k; buyer has paid seller 40k. 

· Amount of unjust enrichment would be 40k (what seller received) and the buyer’s damages (if sued for damages) would be 30k 

· UCC § 2-607: Buyer’s not allowed to rescind, but also not allowed to receive damages if they discover there’s a breach/defective goods and don’t notify the other party within a reasonable amount of time – want to encourage the buyer to contact the seller if anything goes wrong because maybe the seller can fix the problem and that reduces loss. Want to encourage parties to reduce losses. 

· R. § 383: If there’s a breach the buyer (in this case) should sell the business and pocket the money and go after the seller for the rest of the cost – saying concern here, if buyer continues to operate business and it goes under, that falls on the buyer because rescission is undoing the contract and undoing it now. 

· BLL: Unreasonable delay bars rescission. 
· Restitution in Favor of Breaching Party (R. § 374): Only option if party not purposely breaching – cap at k price.
· Job 1: Give injured party benefit of the bargain (make sure it is in position it would have been in but-for the breach). 

· Job 2: Allow breaching party to recover any benefit conferred in excess of damages caused by breach. 

· Note: Breaching party never recovers anything more than k price – (minus) damages caused by breach. 

· Kutzin (seller) v. Pirnie (buyer) – D entered into agreement to buy P’s house, paid 36k deposit and then backed out; this cost P 17k in damages; there was not liquidated damages provision that designated the deposit as liquidated damages. 
· Held: D is entitled to a refund because Ps would be put in a better position and D would be unduly penalized if refund were denied. They are entitled to amount of their deposit minus any damages to P caused from them backing out of the deal (36k – 17k = 19k). 

· Note: This case would come out very differently if there was a liquidated damage provision—seller would get to keep all of the 36k—as long as the damage provision was reasonable. 

· HYPO: Assumptions – (1) Contractor has received no payment so far; (2) Contractor has materially breached; and (3) Breach was not intentional. 

· First scenario: Contract Price= 3k; FMV of work done = 3k; Cost to repair problem = $500. 

· Contractor gets 2.5k 

· Second scenario: Contract price = 3k; FMV of work done = 1.5k; Cost to repair problem = $500

· Contractor gets 1.5k – Because breach is material, contractor cannot sue on the contract itself, but can sue for unjust enrichment. Contractor gets 1.5k, which is the full value of what they did, because the buyer is still getting 1k benefit from the deal. 

· Mobile Oil v. Exploration – P and D (government) contracted so P could get rights to oil drilling. D decides to not perform and argues even if they performed their part of the deal, P still would’ve lost because they wouldn’t have gotten approved for the permits in order to drill. 

· Held: When talking about restitution, it doesn’t matter if P would’ve lost money had the contract been performed, they’re still entitled to what they want, it’s unjust for the government to keep the money and not grant the drilling rights. 

· BLL: For restitution, only focusing on extent to which the breaching party was unjustly enriched (not whether the injured party would’ve lost anyways). 

· Restitution for breaching party example: 

· Scenario 1: Contract price = 100k; Reasonable value of goods & services = 125k; Cost to complete = 50k. 

· The injured party is allowed to recover 125k under the restitutionary theory (that’s the value of what they did); if the contractor were to sue under the contract itself, they would get 50k. 
· Hull says this method isn’t really accepted at all because courts would not want a breaching party to recover more than the contract price. 

· Scenario 2: Contract price = 100k; Reasonable value of goods & services = 125k; Cost to complete = $0.

· The injured party would recover 100k because of R. § 373(2) – if everything’s been done, then the contractor is only entitled to the contract price, i.e. they cap restitution at the contract price if all work has been done. 
· The rules are like this (i.e. create the differences in recovery between the scenarios) because of a judicial economy view – if all work has been done, parties put value on what’s been done, but if the work has not yet been completed, it’s not done yet so must figure out what the value is of the work that was still needing to be done. 

· If get this question on an exam, I need to explain the reasoning for the difference in the recovery between the 2 scenarios. 

· Advice to injured party ​– seek damages or rescind? Assume material breach (rescission is available option)
· Scenario 1: Contract price = 100k; Cost to complete = 30k; FMV of work = 50k

· Made good deal, so they should sue under the contract because they would be getting 70k rather than 50k (100-30 rather than FMV 50)
· Scenario 2: Contract price = 100k; Cost to complete = 50k; FMV of work = 70k

· Made bad deal so should seek rescission because they would get 70k rather than 50k (Rescission = FMV 70k; suing under contract = 100-50)
· If make a bad deal, it makes more sense to seek rescission to unwind the deal. 

· Executory Accord & Substitute Contract:

· Executory Accord: Party may sue under original contract if executory accord not performed. 

· Substitute Contract: Party may only sue under the substitute contract (old contract is superseded). 

· Novation: Third party substituted for one of the original contracts in the substitute contract. 

· Bradshaw v. Burningham – P and D contracted for P to drill a well for D, which had an agreement that stated price P would be paid for the well, and an increased price for drilling if there was imbedded material that made it hard to drill. P began drilling but then discovered location would be impossible to build well in, so the parties abandoned the first location and negotiated for P to build well in new location and negotiated a compromise agreement. The new agreement expressly incorporated all non-modified terms of the original contract. A dispute arose over payment of well after new well drilled. 
· Held: Cannot look at original contract, we are to look at intent of the parties to determine if the new agreement was an executory accord or substitute contract, and this is a substitute contract. 

· BLL: If the duties under the original contract are uncertain, then like to have substitute contract. If the duties under original contract are clear, then more likely to have executory accord because if the parties know their rights under the original contract, then likely to want to go back to the original contract if the executory accord is breached. 
· Way to write clause to ensure it will not be mistaken for substitute contract if intending an executory accord: In the event of a breach under this executory accord contract, then the parties may sue under the original contract. 

· UCC Remedies: Trying to put party in situation would’ve been in had contract been performed and not unduly punish the breaching party.
· Common Law: Termination. UCC: Termination (no breach), Cancellation (breach). 

· Common Law: Rescission. UCC: Revocation of acceptance (for buyer), Reclamation of goods (for seller).

· UCC rejects the doctrine of election of remedies. UCC § 2-703, comment 1. 

· UCC adopts expectation measure of damages and follows “efficient breach” theory (no punitive damages). UCC § 1-305. 

· Contractual Limitations on Remedies Under UCC:

· Liquidated damages clauses are permitted, same rule as under Restatement (i.e. must be reasonable, not punitive). § 2-718

· May limit consequential damages as long as not unconscionable – § 2-719(3). 

· Contract may limit remedy of buyer to “repair or replace” as long as remedy doesn’t fail – § 2-719(3). 

· If the limited remedy fails (i.e. seller unable to make repairs within reasonable number of attempts), the buyer can sue the seller. 
Third Parties 

· General Rule: Third parties cannot sue because they are not in privity of contract with the promisor 
· Exceptions: Third party beneficiaries, assignees of contract rights. 
· Third Party Beneficiaries: 

· R. § 302 – Is a beneficiary intended or incidental? 

· Intended beneficiaries can sue, incidental beneficiary cannot. Intent of promisee probably most important in determining, but intent of both parties is relevant. 
· Intended: The promisor and promisee intended the beneficiary a right to enforce the promise, AND either:

· (1) Performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary (i.e. promisee owed money to beneficiary), or

· (2) Circumstances show the promisee intends to give the beneficiary the benefit of the promise. 

· Factors in determining if a third party beneficiary is intended:

· Does the language of the k indicate purpose of giving third person benefit?

· Does performance of promise satisfy monetary obligation of promisee to beneficiary? i.e. promisor basically paying off debt promisee owed beneficiary

· Is it reasonable and likely that beneficiary will rely on the promise?

· Will recognition of beneficiary as intended prevent multiple actions?

· i.e. If don’t let third party sue directly then third party might turn around a sue promisee, which goes against policy of judicial economy

· Would anyone other than third party be interested in enforcing the promise?

· Might be circumstances where we allow the third party to sue because otherwise the contract would have no meaning. 

· Is a governmental entity the promisor? – i.e. should we allow everyone who might benefit from a governmental action to sue?
· Exercycle of Michigan v. Watson – Promisor: various distributors of Exercycles, including D; Promisee: Exercycle of NY; Beneficiary: Exercycle of Michigan; Promise: D agreed not to sell Exercycles in territories other than those assigned by Exercycle of NY, and did in P’s territory. 

· Held: Exclusivity agreement to stay within own territory doesn’t say Exercycle NY needs to police poaching. Reasonable that each Exercycle distributor would rely on the exclusivity agreements, and this could result in multiple actions because if we were to say Exercycle Michigan couldn’t sue Watson directly, then they would sue Exercycle NY and then NY would sue Watson, so more efficient to let P sue D directly.  
· Uhl v. Sioux City – Ps owned land, D city and state of Iowa enter into agreement to build a bridge over part of their property, cutting property in half (in order to build main highways). As part of agreement for Ds to build on Ps property, they were to build a road that would allow P to have access to main roads from their property. Ps paid $200k from Ds for condemnation. Ps suing because D never built road and P saying intended beneficiary of Iowa and D agreement. 
· Held: Ps are not intended beneficiaries. (Unlike Exercycle case, Ds here are the government). Court asks whether the parties intended to give this road to the Uhls as a benefit, and Ds say they intended to give the benefit of the project to the public (City desire to give access to future development in certain area and state wants to connect roads together). 
· Problem here is that the city is making a promise and when governmental entities make promises it will benefit an unknown amount of people and if allow all people who benefit from the project to sue, would be a ton of people suing the government which is reflected in increased taxes, so court very reluctant to allow third party beneficiary status to individual Ps (only enforce between the 2 contracting parties). 
· Sample case take aways:

· (1) Lawyer drawing up trust for client, negligent in job: Court decided wrong, no one else would be trying to enforce agreement besides trustee, so they’re intended. 

· (2) Tenant leaves area, other store owners sue: Where do you draw the line for tenants being intended (1 block away? 2 blocks?) and damages very hard to calculate. 

· (3) Allow injured party to sue insurance company directly for insured tort: It’s the tortfeasor who’s liable, not the insurance company, the purpose of the insurance company is to protect the assets of the insured. 

· (4) Bond saying won’t put mechanics lien on property, doesn’t, and seller sues: Bond company basically promising no liens which means they are promising to pay the suppliers (i.e. third party), so directly making promise for 3rd party benefit. 

· (5) Deal with landlord and racetrack for rent based on attendance, race car drivers sue as third party, D argues can’t be third parties because don’t know who drivers are: Rent is based on attendance, more people will go to races if drivers are known, known drivers will show up if know they’ll be paid, deal clearly benefitting drivers. 

· Privity in Sale of Goods Cases: Usually must be in privity with someone to sue them, 3rd party beneficiary is exception to this rule. 

· General Rule: Most courts do not require privity in personal injury or property damage cases. 

· Berry v. GB Searle & Co. – Planned Parenthood prescribes P birth control manufactured by D, P sues both of them. P suffers stroke from birth control, couldn’t sue for products liability because tort SoL had already run. 

· Held: Looks at 2-318(A), says it’s limited in scope but won’t bar case because it doesn’t address the vertical privity question, which is the most important question because not usually the user suing (which would make it horizontal privity question), it’s the buyer suing. Court says since this case looks a lot like tort liability (which doesn’t require vertical privity), not going to allow lack of privity to be a defense for the manufacturer. 
· Policy: Don’t want people to have strokes from a defective medication, so not going to allow the manufacturer to escape liability on a technical defense. 

· Most courts do not require privity in express warranty cases if buyer relied on the warranty. 

· Ex: Buyer buys product with manufacturer’s warranty, if buyer can show relied on the warranty, then they can sue manufacturer directly rather than suing “up the chain.” 

· Courts generally require privity in cases of breach of implied warranty where the damage is solely economic. 

· Professional Lens v. Polaris – Product for computers sold to D, which leased product to P. Product didn’t work well, which caused P to lose a bunch of money. P sued D, who sued all the way up the distribution chain. 
· Held: P cannot recover from manufacturers because not in privity with them and they only suffered an economic loss. When product doesn’t work as well as the buyer thought, rather than it being defective, the buyer must sue the person they bought it from directly – underlying expectation is buyer will buy from retailer they chose and if product doesn’t conform, must go after retailer. 
· Rule: If claim is one of breach of implied warranty with just economic loss, privity will be required. 

· Why Require Privity?

· Manufacturer doesn’t know what retailer told buyer. 

· Manufacturer loses control of goods once in retailer’s hands. 

· Manufacturer doesn’t receive full purchase price. 

· Manufacturer doesn’t know buyer’s purpose in use of goods. 

· How can manufacturer disclaim or limit warranties?

· To whom should notice of defect be given?

· How do we measure statute of limitations?

· What is the proper choice of law?

· What kinds of defenses can the promisor assert against the beneficiary? 

· Rule: If someone is an intended beneficiary, then that person stands in the shoes of the promisee in that promisor may raise any claim/defenses that arise out of the contract against the third party. 

· Mertens v. Coffman – P sold Laundromat to Coffman, Coffman sold it to Phillips (suit between P and Phillips). Coffman induced Phillips to buy with fraud. Purchase agreement stated Phillips would pay for Laundromat to Mertens (which would pay off Coffman’s note) – Promisor = Phillips; Promisee = Coffman; Beneficiary = Mertens; Promise: Phillips will pay Mertens the amount that Coffman owed. Business went under and Phillips couldn’t pay P anymore. 

· Held: If defense (i.e. fraud) could be asserted against Coffman, then can be asserted against Mertens. Since a material breach, steps into shoes of promisee. 

· Under R. § 309(2), if had minor breach by Coffman then that would allow Phillips to offset as damages. 

· Exception: Public policy where for reasons of fairness it would not be appropriate to let the promisor raise a claim against the third party. 

· Lewis v. Bennedict Coal – D (promisor) had agreement with coal miner’s union (promisee) to pay into trust. Union went on strike, D offset amount normally need to pay into welfare with damages caused by strike, coal miners (beneficiaries) sued. Promise: Money will be paid into a trust for the benefit of mine workers). D’s Defense: contrary to agreement, union went on strike. 
· Held: D’s duty to pay miners was not discharged when union went on strike (even though k stated promises in k were dependent on each other). Case really motivated by policy concerns rather than strict interpretation of the contract. It was not the miners fault that the union went on strike, so not fair to hold them responsible for less pay because D experienced damages.
· Rule (regarding promisor’s right to assert defenses): Defenses under the contract that can be asserted against the promisee can be asserted against the third party beneficiary, unless the contract or considerations of fairness or public policy indicate otherwise.  

· Extent to which parties can modify their contract after it has been entered into (R. § 311)?
· Board of Education v. Hoffman Estates – Promisor = R.E. Developers (owners), promisee = D, Beneficiary = P; promise: money would be paid by owners to D and held in escrow. If after 5 years parties were unsuccessful in being included in District 15, money would be paid to P district. Modification: Period extended to 9 years and parties would also try to get included in District 54. After modification, P sued to stop them and enforce original agreement. 

· Held: D and other party allowed to modify the contract because there was no identifiable beneficiary at the time of the modification of the contract or at the time the contract was entered into, so P doesn’t have a vested interest in the contract. Since don’t know who the third party is at the time of contract, don’t have identifiable right under the contract. Neither P nor other district would’ve been reasonable in relying on the contract at the time it was entered into. 

· Restatement § 311 – Modifications and Discharge of Third Party Beneficiary Contracts: Promisor and promisee may modify or discharge the contract until the beneficiary, without notice of the discharge or modification:

· (a) Materially changes their position in justifiable reliance on the promise; 
· (b) Brings suit on the promise; or

· (c) Manifests assent to it at the request of the promisor or promisee. 

· Note: All 3 of these options go to reasonable reliance at the end of the day.

· Delegation of Duties and Assignment of Rights:

· When can an obligor under a contract delegate the duty of performance?

· Rule – UCC § 2-210(1) – Apply to non-UCC cases too: Absent contractual provision to the contrary, duties can be delegated unless obligee has substantial interest in having original promisor perform or control the acts required by the contract. 

· Relevant question: Is the performance under the contract of the type where oblige would really want the original promisor to perform? (Usually non-delegable in artistic situations)

· Macke Co. v. Pizza of Gaithersberg – D (obligee) contracted with Virginia Coffee (delegator) to install and service vending machines. Virginia did a bunch of extra things like leave a key with D to do simple repairs, and said they interviewed Macke originally but decided to go with Virginia instead. Virginia sold assets to Macke (delegatee) who then began servicing D. D tried to cancel contract, P brought suit. 
· Held: The duty of Virginia Coffee can be delegated, P argued duty cannot be delegated because relied on the skill, judgment and reputation of Virginia’s service and Macke didn’t do that. Also consider this likely is a situation where D trying to get out of the contract because could make a better deal with someone else. 
· Note: Unless situation where have a novation, if delegatee screws up, obligee can still sue delegator. 

· When can the obligee assign the right to performance? 

· Rule – UCC § 2-210(2) – Apply to non-UCC cases too: Absent enforceable contractual provision to the contrary, all rights can be assigned except where the assignment would materially change the duty of the other party, increase the burden of risk imposed by the contract or impair materially the other party’s chance of obtaining return performance. 

· Relevant question: Can the obligor demonstrate actual harm because of the assignment?
· Evening News Association v. Peterson – Assignor: Post-Newsweek; Assignee: P; Right Assigned: Employment contract of a newscaster; Obligor: D (newscaster); Obligor’s Duty: To render services as a newscaster. 

· Held: The right was assignable. D argues wasn’t assignable because relationship he had with his producer and other personnel made it like a family, so it was a more personal relationship that can’t be assigned, court says assignable right because it wasn’t the personnel that was the assignor, it was the news company that was the assignor and also D wasn’t entitled to certain treatment from personnel under the contract. Also note that D complained of this 1 year after the assignment so probably being shady and stated he had gotten another job offer. 
· Note: Very important here that D could not point to one specific thing where his duties have materially changed since the assignment. 

· FinanceAmerica v. Harvey E. Hall – Assignors: Maguire and Sylvania; Assignee: P; Right Assigned: Guaratee of debt of D (appliance store); Obligor: Anna Hall (Harvey Hall’s widow); Obligor’s Duty: To pay debt if HEH defaulted. P argued owed that duty only to assignor, not P. 
· Held: Right was NOT assignable. Court says Anna harmed by assignment because different lender so may have different policies or practices (i.e. more hard-nosed on repaying debt than old lender – Hull doesn’t think compelling justification because Anna’s obligations haven’t changed really, just needs to cut a check either way). What’s probably motivating the court is that they have a lot of sympathy for Anna’s situation – finance company versus widow. 
· Contractual Restrictions on Delegation and Assignment:

· Anti-Delegation Clauses: Enforceable 

· Anti-Assignment Clauses: Generally enforceable, except with some real estate cases and rights to the payment of money (UCC § 2-210(2) last sentence & 9-406(d)) – i.e. no assignment clauses NOT upheld

· Policy favoring free alienation of property rights and also payment of money – our economy works better if we can freely sell rights/alienate money or property. 

· Courts might (Cheney v. Jemmett) construe “no assignment without consent” clause as requiring good faith and reasonableness on part of the party who must give consent. 

· Cheney v. Jemmett – P sold property to Ds, contract contained a no assignment clause without Ps permission first. Ds wanted to sell property to someone, Ps didn’t approve (even though no evidence that person wanted to sell to had bad credit or anything), Ds drew up sublease agreement, P found out and accelerated payment for Ds for the remaining balance left on the property that they owed because they said Ds breached the non-assignment clause. 

· Held: The no assignment clause will be upheld unless shown P acted in bad faith in not approving the assignment, here clear that P was acting in bad faith, so the no assignment clause will not be upheld. 

· Defenses Assertable Against Assignee of Contract Right: 

· General Rule: Assignee stands in the shoes of the assignor. If obligor could raise defense against assignor, then can raise the defense against the assignee. 

· Issue: Can claims by the obligor against the assignor that are unrelated to the contract right be asserted against the assignee?

· Seattle-First Bank v. Oregon – D contracts to buy wood from company. D places additional order with company for more wood, company assigns contract to bank and notifies D of assignment, after this notification company breaches the additional order, D stops paying. P sues D to recover the amount owed, D wants to set-off the amount of company’s breach from amount owed to P. (Seller assigns right to payment to bank, bank notifies obligor (D), seller insolvent at the time. Then seller arguably breaches an unrelated contract with the obligor).

· Held: Since the particular claim arose after obligor was notified of the assignment, cannot assert setoff, D can only assert setoff if claim accrued before D was notified of the assignment to P. So defenses under the contract any anything that occurred before notification of assignment can be raised as a defense, but not anything after. 

· This rule favors alienability but doesn’t protect obligor – the law is trying to give certainty to the purchaser to right of payment because then people are more likely to buy these assignments. 

· Holders in Due Course: Basically, bona fide purchasers of negotiable instrument (assignees of a right to the payment of money) – essentially means they have no idea about any of the claims or defenses under the contract. 
· Negotiable instruments are unconditional promises or orders to pay money. 

· If obligor signs a negotiable instrument, they are basically taking a risk that the note will be transferred to someone and they will be a holder in due course and thus immune from any claims or defenses that the obligor might have. 

· The check is the most common negotiable instrument

· Promissory notes (First Investment) can be negotiable instruments if they have language of negotiability, i.e. “I promise to pay to the order” or “I promise to pay to X, or order”.

· First Investment Co v. Anderson – Franchise agreement provides that nursery will provide trees and services to franchisee. Franchisee delivers 2 notes, each “promises to pay to nursery” $6412. Nursery assigns note to P, franchisee notified of assignment. Then franchisee stops paying on notes claiming the nursery breached franchise agreement that gave rise to the notes. 

· Held: Defense could be raised against the assignee (P) because it arose out of the same contract and assignee was not a holder in due court of a negotiable instrument. HOWEVER, if these promissory notes had had negotiable language, assignee could’ve taken the notes free of all claims and defenses. This case hinges on whether notes have magic words of negotiability. 

· Note: An IOU is NOT a negotiable instrument. 
· Rights of the Holder in Due Course: Unlike normal assignees of contract rights, the holder in due course is immune from most claims and defenses that the obligor might have against the assignor (holders in due course are third parties who are buying the right to the notes). 

· The law protects holders in due course in this way because this rule encourages purchasers of these types of instruments because person is going to be more likely to buy these notes if they know they can buy it free from claims or defenses that they don’t know about. It encourages extension of credit. 
· Note: The obligor can still go after the assignor even though they can’t go after the assignee if they are unhappy with the note agreement and want to sue for damages. 

· Waiver of Defense Clauses: 

· Rule: A valid waiver of defense clause (where obligor agrees to waive defenses against assignee) will bar obligor from bringing defenses against assignee. 

· Stenger Industries ​ – Obligor leases 1977 forklift. Lease agreement says that lessee (obligor) shall assert any claims it has regarding the lease only against the lessor and shall not raise any such claims as a defense against any assignee of lease agreement (called hell or high water clause). Then lessor assigns its right to payment under the lease to assignee; assignee is without notice of any problems with forklift. Obligor becomes dissatisfied with forklift, learns different year model, stops paying on the lease.

· Held: D cannot assert its defense against assignee after signing the waiver of defense clause. 

· Important to note this is a business transaction between experienced business parties. 

· Waiver of defense clauses good for leasing industry because they add more certainty, lessor of equipment more likely to assign lease (and assignee more likely to buy lease off lessor) if they know the lessee cannot bring claims or defenses against them – encourages commerce. 

· Rights of Consumer Obligors: 
· Fairfield Credit Corp – Obligors purchase TV on credit. Comes with service contract. Sales contract has “waiver of defense” clause (claims will only be asserted against seller, not against assignee). Seller assigns right to payment to assignee (Fairfield). Obligors learn that sellers have gone out of business when trying to get TV repaired for the fourth time. Stop paying. 

· Held: Waiver of defense clause NOT enforceable. Different situation here with consumers, there’s this concern when talking about consumer transactions to protect the consumer more so than favoring the policy of encouraging assignment of rights. This is because the average consumer probably doesn’t know what they’re getting into and probably doesn’t know they’re waiving these rights. If we were to say waiver of defense is enforceable, then the obligor is stuck with this terrible TV. 
· When have a business to business transaction, not as concerned about them and waiver of defense clauses because they probably understand them and probably have the resources to hire a lawyer, but consumers don’t know about negotiable instruments and it would be a real burden on consumers if they have to keep paying whoever they have a consumer debt to and then turn around and sue whoever they deal with – it’s a real hardship to them. 

· Summary of Assignee’s Rights Against Obligor: 

· General Rule: Assignee stands in the shoes of the assignor (subject to defenses that obligor could raise against assignor). 

· Exceptions: 

· 1. Unrelated claims which accrue after notice of assignment received by obligor; 

· 2. Obligor agreed to waive defenses against assignee; OR

· 3. Holder in due course of negotiable instrument is suing obligor. 

· Consumer obligors (other than real estate transactions): Consumers are generally immune from “waiver of defense” clauses and rights of holders in due course in sales and leases of goods and service transactions, meaning they can assert their claims and defenses against the assignee. 

· Liability of Assignor to Assignee: 

· R. § 333: Assignor gives warranties to assignee regarding validity of right assigned and agrees not to impair the right.

· Warranties are subject to disclaimer by assignor (i.e. assignor can disclaim R. 333 warranties)
· Without recourse does not necessarily disclaim the warranties – that is just talking about insolvency, so if the assignor wants to disclaim the warranties of R. 333, the assignor has to be more clear about it than saying it is without recourse. 
· Without recourse basically just means that if don’t get paid from the obligor, assignee can go after the assignor. 
· Lonsdale v. Chesterfield – D company owned land and segmented into plots, then sold 81 lots to various purchasers via real estate contracts which stated that D agreed to install a water system for use of the land, and each purchaser agreed to pay a portion of the cost of installation and use of water system. D then sold interest in some of the real estate contracts to P. owner of D died and assets distributed, no one installed the water system. Some of the purchasers of the real estate defaulted as a result, and P sued D to recover for failure to install the water system.
· Held: Since the assignor was obligated under the contract to install the water system, basically the assignor is warranting that they will do what they’re required to do under this contract, and when they don’t do it, that breaches this warranty. 

· Delegation of Duties: Delegation of a duty does not discharge the duty of the delegator, unless the obligee (the party to whom performance is due) agrees to discharge the delegator (affects a novation). 
· Downing v. Dial – P entered into sales contract with D to sell D his business. D assigned the contract to someone, who then assigned it to someone else. That person defaulted and P sued D to recover the balance due under the contract. 

· Held: D argues the assignment to the first person constituted a novation, and therefore P only has a claim against that person. Court holds there was not a novation because couldn’t find in the contract P’s express agreement to accept the responsibility of the other party in the place of D, so Dial is still on the hook. If D wanted the assignment to be a novation then the contract would have to say that the assignment was a novation and Downing agrees to that. 

· Rule: Can have a novation, but must be expressly agreed to by the party to whom the duty was owed.

· Obligor v. Assignee: 

· General Rule: Assignee not liable to obligor unless assignee has agreed to perform assignor’s duties (i.e. they were delegated to the assignee along with the assignment of rights and assignee agreed to perform them) – see UCC § 9-404(b) & 2-210(5). 

· Cuchine v. HY Bell – P (obligor) bought a truck from D (assignor) under a retail installment contract, which D then assigned to Ford Motor Credit (assignee). The truck wasn’t working so P brought to D to be repaired, and when it was clear the truck couldn’t be repaired, P left the truck with D and filed suit against D and Ford Credit. District court granted SJ for Ford, P appealed, arguing that the Ford assumed full contract liability when the assignment was accepted because a clause in the contract says the holder of the contract is subject to all claims and defenses P can assert against the seller of the goods. 
· Held: SJ properly granted, Ford Credit is not liable to obligor. When have situation where performance has occurred (car was sold) and someone is just buying a right to payment, normally will be viewed as only buying the right to payment, and not necessarily guaranteeing what was sold will conform with the warranty. 

· Rose v. Vulcan Materials – P owned quarry and sold crushed stones. P entered into contract with Dooley, a competitor, where P leased his quarry to Dooley and entered into lease agreement as well as a sales contract where P would buy stoned from Dooley. Dooley sold business to D and D notified P of sale in letter and stated that D assumed all phases of the contract between P and Dooley and intends to carry out conditions of the contracts. D then says not going to sell stone to P at current price under contract and will increase price. P filed suit. 
· Held: From the letter, D promised to perform under the contract, and contract between Dooley and D was a general assignment of all the assets and obligations of Dooley, so when D accepted the assignment, it impliedly promised to perform those duties. 
· Note: Assignment of “the contract” or “all of my rights under the contract” is also a delegation of duties unless language or circumstances indicate to the contrary – R. 328 & UCC 2-210(5) (rule doesn’t necessarily apply to real estate transactions).
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