VI. What Kind of a Sale is this?  Goods/Services/Both?
A. If sale of goods or combination, look to UCC – Article 2
1. Goods – tangible personal property
2. If mixed – apply UCC if the goods are the predominant category or the disputed issue
3. Look to:
i) Article 2
ii) Article 1 for definitions
iii) 1-103 – general principles of law and equity in the Restatements
4. Merchant – a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction
B. If non-sale of goods case – Restatements, supplemented by UCC by analogy when no common law rule governs
VII. Theories of enforceability of promises
A. Consideration – BARGAINED FOR EXCHANGE in which performance or return promise is sought by the promisor in exchange for the promise and given by the promisee in exchange for that promise
1. Consideration need not be equivalent to the promise (even a tomtit will do )but must be bargained for, doesn’t take reliance into account
2. Performance/return promise may consist of:
i) Act/forbearance – benefit to the promisor or detriment to the promisee where detriment is the forbearance of a legal right or doing something not legally obligated to do
3. Analysis:
i) Was there a promise?
ii) Did promisee make a return promise in exchange for that promise?
iii) Was the promisor inducing the act/forbearance of the promisee or was the promisor simply expressing motivations forgiving a gift?
iv) Would a reasonable person see it as a promise?
4. Cases
i) Hamer v. Sidway – uncle was inducing a performance from his nephew in getting nephew to forbear on his legal right to drink/gamble in exchange for the $5k uncle promised
ii) Kirksey v. Kirksey – brother-in law conferred a gift on sister-in-law.  Gifts are not enforceable.  Also promise was too vague to be enforced even if found to be a bargained for exchange
iii) Rickets v. Scothorn – uncle, in promising $2000 to niece was conferring a gift that he expressed would allow her to not work.  However, the $2k was never expressed as conditional upon her not working and therefore was not a bargained for exchange
iv) Cash v. Benward – benward did not promise to send the insurance paperwork to try to induce Cash to forbear on his right to do so himself.  She did not seek anything in exchange for the promise.  Such a promise is casual, oral and not formal and therefore not likely that a reasonable person would rely on such a promise .:. also not enforceable under theory of promissory estoppel
5. Not consideration:
i) Illusory promise: making a promise while reserving a choice of alternative performance
ii) Performance of a pre-existing duty owed to a promisor which is neither doubtful nor subject to honest dispute
6. Mutuality of Obligation – while not required for consideration, if there is no mutuality of obligation, meaning if one party is not bound, then the other does not have to be bound either
i) Courts will imply mutuality  in some cases
ii) Consideration essentially is mutuality.  Id does not need to be equivalent but it must be bargained for (just coming to work can be consideration/even a tomtit is consideration as long as it is bargained for)
iii) Cases
a) Schlang medical equip/insurance case – illusory promise such that AMS isn’t making any binding promise (wasn’t really planning on supplying equip to him b/c may contingencies)
b) Laclede v. Amoco – found mutuality of obligation (Laclede built it’s piping out of Amoco’s header) and that unilateral cancellation clause was restricted (1 year terms, 30 days notice)
c) Weiner v. McGraw-Hill – employment contract with consideration but without mutuality of obligation.  Here one-sided speculation is deemed ok b/c company is a sophisticated entity interested in bringing good employees and they’re willing to offer job security to beat out other companies from getting those other employees – therefore consideration for Weiner’s coming to the company.
B. Consideration Substitutes
1. Moral Obligation – sufficient consideration to support a subsequent promise to pay where promisor has received a previous benefit
i) Generally past action is insufficient for consideration unless:
a) Promisor makes a promise
b) For a benefit previously received by the promisor from the promisee
c) Enforced only to the extent necessary to prevent injustice
d) Where the benefit was not a gift so that promisor is unjustly enriched
e) Enforced only to the extent not disproportionate to the benefit and so “corresponds with the extent of the obligation”
(1) Ask whether a benefit has been conferred such that justice requires the promise to be enforced
(2) Requires a benefit received by the promisor, not a detriment to the promisee
ii) Cases
a) Webb v. McGowin – McGowin promised Webb $15/wk after Webb risked his life to safe McGowin suffering permanent injury.  A promise was made by McGowin for a benefit previously received by McGowin from Webb.  Since Webb would suffer a great injustice due to his loss of quality of life and Webb did not confer this benefit on McGowin as a gift and so if the promise were not enforced McGowin would be unjustly enriched.  Thus, enforced the promise proportionate to the benefit received – since Webb saved McGowin’s life, only just to provide for Webb that promise given to him to for the rest of his life. 
b) Harrington – she stops the axe with her hand.  Court found she did so gratuitously so no unjust enrichment
2. Promissory Estoppel – Promisor makes a promise that he should reasonably expect to induce reliance of a substantial and reasonable nature on the part of the promisee, that actually induces such reliance to the detriment of the promisee such that injustice can only be avoided by enforcement of the promise
i) There must be a reliance to the promisee’s detriment that is sufficiently substantial and reasonable
a) How formal was the promise?
b) How substantial was the reliance?
c) How reasonable was the reliance?
ii) Cases:
a) Ricketts v. Scothorn – uncle formally wrote the promise, signed and delivered, stating his wishes for herthus reasonably expecting a definite and substantial reliance in quitting her job, which is difficult to find for women in that era, and it actually induced such reliance (when she quit her job) to her detriment (difficult to find such a position again) so that injustice could only be avoidable by enforcement of the promise.
b) Cash v. Benward – she could not reasonably expect Cash to rely on such an informal promise and the reliance was not of a substantial or definite nature 
c) Hamer v Sidway – uncle promise $5K a substantial amount of $, in a formal writing, that he should have reasonably expected to induce nephew to forbearance on his right to smoke/gamble and which did induce such a forbearance.  Unclear whether it was to the detriment of the nephew and so unclear whether injustice could only be avoided by enforcement of the promise
d) Kirksey v. Kirksey – a promise that he should have reasonably expected her to rely on in a definite and substantial character, which she did (she moved her entire family) to her detriment, however it is unclear if injustice could only be avoided by enforcement if she could have gotten her other land back.  Also, the promise was vague and informal.
e) Caring for an adult son v. caring for a cow – concrete benefit is conferred on the promisee in the cow so it can be calculated easily to avoid injustice.
(1) Calculability reigns in litigation
3. Quasi-Contract – theory of unjust Enrichment – even if parties didn’t form a contract, a party may be required to compensate the other if goods or services were provided to that party with reasonable expectation of compensation
i) Elements
a) Goods or services were conferred with reasonable expectation of compensation, not gratuitously (family members and good Samaritans assumed to do so gratuitously, not professionals, or when requested submissions)
b) There has been an unjust enrichment conferred upon the party
c) The party conferring the benefit was not an officious intermeddler – a person who confers a benefit with no legal duty and without being requested to do so and therefore, has no legal basis to demand restitution for the benefit conferred
(1) If there was an opportunity to bargain, the parties must do so
d) Restitution is the measure of recovery – based on reasonable value of goods or services conferred
e) If a contract was in place, the parties must generally follow the terms of the contract re compensation – parties may be able to rescind the contract and seek restitution in some cases
ii) Analysis:
a) Did the party conferring the benefit/goods have reasonable expectation of compensation or was it a gift?
b) Was the party an officious intermeddler?
c) Were the parties precluded from bargaining because of exigent circumstances?
d) Had they been able to bargain, would they agree that the goods/services would be provided for a reasonable price?
e) Was the party on which the benefit conferred unjustly enriched?
f) Was a previous contract in place and if so, do the circumstances allow for a rescission of the contract and a demand for restitution?
iii) Cases:
a) Doctor saves your life – IS
b) Violinist at window – officious intermeddler – IS NOT
c) Co-habitation – IS – allowed to recover for household services while living with other partner who brings home the bread.  Benefits conferred, not gratuitous, other party unjustly enriched by benefits.  Restitution allows for recover similar to a divorce
d) Caring for Gertrude – providing for her for 5 years, restitution – IS
e) Schott v Westinghouse – IS (majority) – suggestion policy, idea used /IS NOT (dissent)
f) Webb v. McGowin – IS NOT – wasn’t acting with the expectation of reasonable compensation
VIII. UCC
A. Was a contract formed?  - offer and acceptance, whether or not the mirror image of each other will create a binding contract so long as the parties manifest an intent to be bound
1. Offer – an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances – if no manner is specified and it is reasonable to believe that acceptance can be given by mail, then the mailbox rule applies (acceptance is effective upon dispatch, revocation upon receipt, rejection upon receipt, and email is instantaneous communication)
i) An offer to buy goods shall be construed as inviting acceptance either by prompt shipment of goods or by a promise to promptly ship
a) Shipment of non-conforming goods if communicated to be an accommodation to the buyer does not constitute an acceptance
b) Shipment of non-conforming goods without such communication will constitute an acceptance of the offer and at the same time a breach
ii) An offer inviting acceptance by performance can be revoked even if performance has begun but offeror has not be seasonably notified of such performance within a reasonable time and the offer can be treated as lapsed
a) Offer can be revoked prior to acceptance unless it is a Firm Offer, which cannot be revoked for lack of consideration:
(1) In writing and signed, assuring that it will be held open
(2) Will be held open for the time stated, or if not stated, for a reasonable time but in no event may such period of irrevocability exceed 3 months – if there is consideration, then the rules of the option contract apply
(3) Case: Wilson v. Prepakt – contractor relied on subcontractor’s bid for construction contract
2. When acceptance does not conform to the terms of the offer, first look to see if sufficient terms have been agreed to (DICKER TERMS), then:
i) If expression of acceptance is seasonable and definite or a written confirmation is sent within a reasonable time, it will be considered a valid acceptance despite the inclusion of additional/different terms UNLESS acceptance is made conditional upon acceptance of additional terms – acts as a rejection and counteroffer
ii) If acceptance is not conditional upon acceptance of additional terms and it is seasonably and definitely expressed or a written confirmation is sent within reasonable time, then a contract will have been formed and the additional terms will be construed as proposals for addition to the contract.  If no answer is received within a reasonable time after additional terms are proposed, it is both fair and commercially sound to assume that their inclusion has been assented to. 
iii) If there are additional terms in a sufficiently definite and seasonable  acceptance and parties have begun to perform, then the contract will consist of such terms to which both parties have agreed, and any additional terms will become part of the contract (unless subject to the below merchant’s exception).  
iv) Between merchants, additional terms will become part of the contract unless:
a) The offer expressly limits acceptance to the terms of the offer
b) The terms materially alter the contract; or
c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received
v) With respect to different terms, there are 3 approaches:
a) Offeror’s terms control and the different terms in the acceptance fall away
b) Treat the different terms as you would the additional terms and do the analysis under the merchant’s exception
c) Knock out the offeror’s and offeree’s different terms and fill in the gap according to the UCC
3. Acceptance generally cannot be forced by silence unless there has been a previous MEETING OF THE MINDS and the offeror is simply sending a confirmation or unless there is performance as stated above
4. Cases:
i) Minneapolis v. Colombus – in accepting, asked for less than the minimum that was offered, .:. constituted a rejection and counteroffer and terminated power of acceptance of the original offer for iron rails
ii) Brown Machine v. Hercules – price quote not offer, offer then states limited to the terms of the offer, so when acceptance had additional terms, they were not included
iii) Ohio Grain – no surprise or hardship .:. not materially altering, not extraordinary but customary terms of industry
a) Compared to Curtis v. Mason – there was no meeting of the minds therefore the confirmation simply constituted an offer and they could not compel acceptance through silence
b) Here, previous meeting of the minds, confirmation simply adjusted the exact details to the customary terms of the trade
B. What are the terms of the contracting parties? Terms of a Contract: Express and Implied – hierarchy of terms – express terms, course of performance, course of dealings, trade usage, then other implied terms
1. Express terms – a binding/enforceable oral contract cannot arise unless the terms are sufficiently definite and certain – vagueness of expression, indefiniteness and uncertainty as to any of the essential terms of an agreement prevent the creation of an enforceable contract
i) Inchoate/incomplete contracts – when parties don’t agree to enough terms for the court to say that there is an enforceable bargain and courts will not draft a contract for the parties
a) Parties must show an intent to be bound, despite gaps, before the court can impose the contract on them or fill the gaps and will only fill the gaps if there is a reasonably certain basis for giving an appropriate remedy
(1) UCC will never apply a gap filler as to quantity
(2) Price – if there is an intent to be bound, parties can conclude a contract for sale even though the price is not settled and the court will fill the gap
(i) When nothing is said as to price, price is left to be agreed by the parties and they fail to agree or the price is to be fixed in terms of some agreed market or other standard and it is not so set or recorded
b) Agreements to agree are not enforceable – parties must agree on enough terms so that a court will enforce a contract – these are part of a preliminary negotiation
2. Course of Performance - Have the express terms been waived or modified?
i) If a party’s actions are repeatedly inconsistent with the express terms, there is sufficient basis of reliance on the part of the other party to assume they’ve waived the express terms
ii) Payne v. Sunnyside Hospital – fired with no just cause and didn’t follow procedure which in normal course of performance and dealings was used – formed a reasonable expectation based on language and pattern of conduct
iii) Abrams v. University – “will do everything we can to help” – no oral contract b/c terms were not sufficiently definite or certain
3. Course of Dealing – how the parties have dealt with each other in the past
4. Trade Usage – industry practices
5. Other implied terms – Gap filler terms.  
i) Puffing v. Express Warranties – is the statement part of the “basis of the bargain”? factors the court will considering in deciding:
a) Status of the parties
b) Definiteness of the statement
(1) Puffing/vague – statements made by sellers to sell their wares – doesn’t describe characteristics that are fundamental to the agreement or decision to purchase – sell wouldn’t assume buyer would rely on it
(2) Express warranty/definite & certain – it relates to the conformity of the goods and considers the quality, character and condition.  Affirmation of the value of goods or statement purporting to be merely the opinion of the seller is not a warranty
(3) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty
c) Nature of the goods
d) Nature of the defect
e) Harm done
f) Cases
(1) Carpenter v. Chrysler – wanted good car, sold shitty car – statement of the car being reliable is a warranty in that it was definite, the seller was competent and buyer unsophisticated, complicated good requiring a lot of knowledge, defect was profound, great harm done ($, time) – sellers statements were part of the “basis of the bargain” otherwise buyer would not have purchased that car.
(2) Coulter – seller’s statements considered puffing b/c not re value of goods but re their distribution.  Not part of the basis of the bargain
ii) Implied warranty: Merchantability; Usage of Trade
a) A warranty that the goods shall be merchantable (function for the ordinary purposes for which such goods are used) is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind
iii) Implied Warranty: Fitness for Particular Purpose
a) When the seller at time of contracting has reason to know any particular purpose for which the goods are required and buyer is relying on the seller’s skill or judgment to select/furnish suitable goods, there is an implied warranty that the goods shall be fit for such purpose
b) EXCEPTION: exclusion or modification of Warranties
(1) If a written contract is to disclaim any warranties, must be by a writing and conspicuous
iv) Implied covenant of good faith and fair dealing – EVERY CONTRACT imposes such an obligation on both parties in their performance and enforcement
a) Courts are allowed to enforce the “spirit” of the contract by finding that the party’s performance is in breach of this obligation (acting in bad faith) to ensure justice when one party is taking advantage of another
b) Analysis:
(1) How is the covenant of good faith being used?
(i) To fill a gap?
(ii) To override an express term? – courts will only override express terms if they considers one party to be depriving another of the benefit of the bargain (when one party has a strong bargaining position) – to protect the weaker party and a reasonable expectation the parties had when they entered into the contract
(2) What does good faith require/mean?
(i) Upholding the “spirit of the contract”
(a) Merchants, in observance of reasonable commercial standards of fair dealing in the trade
(b) Honesty in fact in the conduct or transaction concerned
(3) Courts and statute will sometimes imply an obligation to act in good faith, making an illusory promise non-illusory
c) UCC 2-306 – Output, Requirements and Exclusive Dealings contracts 
(1) When a contract term is specified by seller’s output/buyer’s requirements, the parties will perform in good faith
(i) Cannot be a quantity unreasonably disproportionate to any stated estimate or otherwise comparable prior output/requirements
(ii) When there’s an exclusive dealings contract, parites are held to have impliedly bound themselves to use reasonable diligence and good faith in their performance of the contract
(2) Requirements contract - Brewster v. Dial – seller assumes risk of variations in buyers requirements (buyer reduces to zero but in good faith) 
(i) A buyer may not increase its requirements b y an unreasonably disproportionate amount – concerned about speculation where price increase is expected and buyer demanded huge increase now to get at cheaper price
(ii) A buyer may reduce its requirements to any mount, even zero, so long as it does so in good faith
(3) Triangle Mining – mineral mining contracts for $10MM, either party could terminate at any time for tax purposes – one party claims that was put in solely for their purposes.  Court won’t allow alleged good faith obligations to override express terms, particularly b/c of the specificity of the contract and the sophistication of the parties
(4) Casa D’Angelo - % rent – in good faith reduced business to coincide w/ lease termination
(i) Court found no dishonest purpose  and looked to the intent of the parties at the time parties signed (didn’t know if business would survive so base rent was all the was expected in good faith, so long as operated business well)
(ii) Depending on substantiality of base rent, court will imply a good faith to generate a % rent or will look to see if you are unjustly enriching yourself
C. Modifications to contracts – there is no such thing as a unilateral modification
1. Modifications do not require consideration, only good faith so that even if the offeree agrees to the terms of the modification, if it was done in bad faith, then it will not be enforced
i) Good faith – “honesty in fact and observance of reasonable commercial standards of fair dealing in the trade, legitimate commercial reasons absent improper threat
a) Proper threat – company going out of business, extreme price change
b) Improper threat
(1) What is threatened is otherwise a use of power for illegitimate ends
(2) The threat is a breach of the covenant of good faith and fair dealing under a contract with the recipient
2. Modifications made under duress will not be enforced:
i) Improper threat that deprives the claimant of free will AND
ii) No reasonable alternative but to enter into the contract
3. Cases – Gilbert Steel v. University Construction
i) Restatements – subsequent increases in price would not be enforceable b/c it was foreseeable and so Gilbert should have included a price escalation clause
ii) UCC 2-209 – since the price change was done in good faith (price increase at the steel mill), it is an enforceable modification
D. Settlement agreements 
1. A written waiver or renunciation signed and delivered by the aggrieved party will discharge a debt in whole or in part without consideration
2. No writing is required in a sale of goods case, but only good faith
3. Payment in full checks allow for settlement of good faith disputes
i) Tender an instrument to the claimant as a full satisfaction of the claim, conspicuously stated on the tender
ii) Claimant accepts payment of the instrument
iii) The amount of the claim was subject to dispute and the amount tendered was one of the disputed amounts
iv) UNLESS – in within 90 days, claimant returns the tender
4. Cases
a) Jole v. Bredbenner – rent – no consideration b/c pre-existing duty
b) 1-107 – need a written waiver or renunciation but landlord only provided document laying out a repayment plan, not a waiver
c) 2-209 – no indication that tenants acted in bad faith, therefore would be enforceable
d) 3-311 doesn’t apply b/c not a payment in full situation
ii) County door v. CF wooding – payment in full check, cashed by claimant, therefore acceptance – accord and satisfaction
IX. Restatements Approach
A. Is there a valid offer? – manifestation of a willingness to enter into a bargain communicated so as to justify another in believing his acceptance is invited and will conclude it.  
1. Power of acceptance must be conferred on someone else
2. offeror is master of the offer – determines when acceptance is made and in what manner
3. advertisements/price quotes are generally not considered offers but invitations to bargain 
i) Exception: when clear, definite and leaves nothing to negotiation
a) Quantity
b) # of persons to whom directed
c) Time to accept
d) Seriousness of offer (Harrier Jet)
e) Price 
f) Other terms (cash/credit, delivery date, etc)
4. Offer can generally be revoked prior and can be evidenced by actions inconsistent with the offer being open to acceptance unless 
i) it’s an Option Contract:
a) Offer is in writing and signed by the offeror
b) Recites purported consideration for the making of the offer
c) Is given on fair terms and within reasonable time
ii) Promissory Estoppel: when it is an offer the offeror should have reasonably expected to induce a reliance on the part of the offeree or 3rd party, does actually induce such reliance to the offeree’s detriment so that injustice can only be avoided by the enforcement of the offer
iii) Cases
a) Neuberger v. Rifkin – the continued employment of the offeree constituted consideration for the stock options
(1) Offer for stock options was a unilateral contract because it only required performance to constitute acceptance – employeroffers the stock options to induce employee to continue employment or put forth greater efforts
(2) If it were seen as a gift or a gratuitous promise for benefits previously received, then it would not be enforced b/c no consideration, just a gift
(3) Offer became binding when employees began performance – the continued employment and since performance began, they accepted the offer – offeror became bound until performance was completed (running a marathon)
b) Krauss v. Fox – while there was consideration for the initial offer, when Krauss submitted a counteroffer, there was no consideration to keep the offer open .:. not even purported consideration
B. Has there been a valid acceptance? - Manifestation by the offeree of a willingness to be bound to the terms of the offer and to accept in a manner specified by the offeror b/c offeror is master of the offer
1. Forms of Acceptance
i) Performance – unilateral contract – if performance has begun, then acceptance has been given and offer cannot be revoked (marathon)
ii) Return promise – requires that every act essential to the making of the promise be completed
iii) Acceptance by correspondence - mailbox rule will apply unless specified otherwise – acceptance is effective upon dispatch, revocation is effective upon receipt, rejection of offer effective upon receipt.
a) Email – instantaneous communication – therefore acceptance is operative upon receipt by offeror and it is the responsibility of both parties to ensure that offer/revocation/acceptance was properly communicated or reasonably understood
b) BVHenthorn v. Fraser – purchase of property, offer was said to be kept open, highlights the mailbox rule that acceptance is effective upon dispatch where revocation is effective upon receipt, therefore forced specific performance of the sale
2. Acceptance of an offer cannot be forced through silence unless there has been a previous “meeting of the minds” and the offeror is simply sending a confirmation of the agreement
i) Unless:
a) The offeree takes the benefit of the offered goods/services with reasonable opportunity to object, with reason to know that the goods/services were offered with the expectation of compensation
b) When the offeree intends to accept by remaining silent and offer says that silence is acceptance
c) When prior dealings give rise to the reasonable expectation that the offeree will object unless the offeree intends to be bound
d) When an offeree does any act inconsistent with the offeror’s ownership of the offered property, the offeree is bound in accordance with the offered terms unless they are manifestly unreasonable
C. What happens when the offer and acceptance is different? – Mirror-Image Rule – the acceptance must mirror the offer
1. If an acceptance has additional terms, then the acceptance constitutes a rejection and a counter offer
2. Exceptions:
i) Intervening feeler – an acceptance can request the offeror to consider other terms while reserving the right to accept the original terms upon offeror’s denial of new terms
3. Last Shot Doctrine – if a rejection and counteroffer is received and the parties perform, the original offeror is deemed to have accepted the rejection and counteroffer by performance
4. Rolling Contract Theory – contract is rolled out over time
i) Pro-CD
a) Restatements
(1) Continuing contract that is not fully formed until later
(2) $ now, terms later
(3) Offer is not fully communicated until buyer has time to review the terms and accept.  If don’t accept, then return the product
(4) Additional terms are part of the contract unless unconscionable
(5) Much more favorable to the seller, more power to dictate terms to buyer but buyer has no negotiating power, the only power has is to return the goods
b) UCC 2-207 – doesn’t apply b/c it’s a licensing agreement, not a sale of goods
(1) Contract is formed in the store at time of purchase.  The additional terms would be proposals
(2) Would be more favorable to the buyer because all additional terms would be considered materially altering
D. If a contract has been formed, what are the terms?
1. Express Terms – a binding and enforceable oral contract cannot arise unless the terms are sufficiently definite and certain – no implied warranties but look to how definite the promise was and what is reasonable to expect
i) Inchoate/Incomplete Contracts – parties didn’t agree on enough terms for the court to say that there is an enforceable bargain and courts will not draft a contract for the parties – vagueness of expression, indefiniteness and uncertainty as to any of the essential terms of an agreement prevent the creation of an enforceable contract
a) Parties must show an intent to be bound, despite gaps, before the court can impose a contract on them or fill the gaps – Agreements to Agree are part of preliminary negotiations
ii) Analysis:
a) Which terms are left open and which terms are important?
b) How easy/appropriate is it for the court to fill the gap?
c) Are the parties acting in good faith?
(1) Parties are obligated to act fairly during negotiations
(2) Contract may be created when the parties reach an agreement on enough terms that they feel “morally” or “ethically” bound to try in good faith to reach final agreement and not to withdraw from the transaction
(3) If the contract fails because of a party’s failure to act in good faith, court might aware reliance damages (promissory estoppel) or might be more inclined to fill the gaps
(4) Bad faith – you know it when you see it
(i) A better offer is received from a 3rd party
(ii) A simple change of heart
d) Unjust enrichment:
(1) Parties to a contract which fails to materialize may be required to pay restitution for the value of benefits each has conferred and the other has unjustly retained
(2) Not based on reliance, but the extent to which either or both parties were enriched during this business relationship
e) Cases
(1) Cottonwood v. Sine – owner unwilling to renew the lease until closer to the expiration date but expressed desire to renegotiate – didn’t show intent to be bound but the willingness to think about being bound later
(2) Berry v. Jeffcoat – provision in original lease for right to renew lease terms on reasonable rent.  Easier for court to determine reasonable rent and lessor, in writing, showed an intent to be bound to a future renewal.
(3) Red Owl – franchise grocery store – led him on until the final steps and dropped him – no contract b/c agreement never reached on essential terms so court couldn’t fill in the gaps but used promissory estoppel b/c focuses on reliance and inducement
(4) Dursteler – mink ranch – didn’t agree on sufficient or definite terms – feed and taxes – court unwilling to the gaps on material elements of the agreement – but applied theory of unjust enrichment – NOT to put parties into their original position but to compensate for any unjust enrichment
2. Implied covenant of good faith and fair dealing – every contract imposes such an obligation on both parties in their performance and enforcement
i) Courts are allowed to enforce the “spirit” of the contract by finding that the party’s performance is in breach of this obligation (acting in bad faith) to ensure justice when one party is taking advantage of another
ii) Analysis:
a) How is the covenant of good faith being used?
(1) To fill a gap?
(2) To override an express term? – courts will only override express terms if they considers one party to be depriving another of the benefit of the bargain (when one party has a strong bargaining position) – to protect the weaker party and a reasonable expectation the parties had when they entered into the contract
b) What does good faith require/mean?
(1) Upholding the “spirit of the contract”
(i) Merchants, in observance of reasonable commercial standards of fair dealing in the trade
(ii) Honesty in fact in the conduct or transaction concerned
E. Modifications to binding Contracts – there is no such thing as a unilateral contract
1. A promise to modify an existing contract normally requires consideration or a consideration substitute in order to be enforceable – protects against blackmail 
i) However, courts are more willing to find consideration for a modification than in original contracts (even a tomtit will do)
a) Unlike original contracts, there may be a good reason why a modification is needed
b) Often in business, parties find they need to modify a contract when it becomes unfair to one party – promotes good will
ii) Rescission
a) When the modification is a minor adjustment, it’s a modification
b) When the modification is with respect to Dicker Terms, fundamentally what the parties are doing is rescinding the original contract and creating a new one
iii) Exception: Executory Contract – a promise modifying a duty under a contract not fully performed on either side is binding if:
a) Unforeseen Circumstances: Modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made
b) to the extent provided by statute
c) Promissory Estoppel – to the extent justice requires enforcement in view of a material change of position of a party in reliance on the promise
2. Duress – modifications made under duress are not enforceable
i) Improper threat that deprives the claimant of free will
ii) No reasonable alternative but to enter into the contract
iii) Austin v. Lorel
F. Settlement Agreements – a promise to release someone from an existing obligation needs consideration to be enforceable (a horse, a hawk or a robe) 
1. An agreement to $ that is already owed is not consideration but a compromise is enforceable
i) Offeree cannot accept the benefits of the contract while disclaiming the burdens
ii) Accord - Contract between credit and debtor for settlement of the creditor’s claim by some performance other than the amount of the claim
iii) Satisfaction – performance of such contract
2. Payment in full checks allow for settlement of good faith disputes
i) Tender an instrument to the claimant as a full satisfaction of the claim, conspicuously stated on the tender
ii) Claimant accepts payment of the instrument
iii) The amount of the claim was subject to dispute and the amount tendered was one of the disputed amounts
iv) UNLESS – in within 90 days, claimant returns the tender
3. Cases
i) Jole v. Bredbenner – rent – no consideration b/c pre-existing duty
a) 1-107 – need a written waiver or renunciation but landlord only provided document laying out a repayment plan, not a waiver
b) 2-209 – no indication that tenants acted in bad faith, therefore would be enforceable
c) 3-311 doesn’t apply b/c not a payment in full situation
ii) County door v. CF wooding – payment in full check, cashed by claimant, therefore acceptance – accord and satisfaction
iii) St. Alexis Hospital: there was consideration b/c in good faith, believed they had a right to recover and gave up that legal right in consideration for not being sued again
X. Is the Contract Enforceable?
A. Statute of Frauds – seen as a technical defense precluding a claim from being tried on the merits
1. A contract is “within” the SOF when/the SOF requires that a promise be in writing (not that the entire agreement be written down but that there be a sufficient writing) if, BY ITS TERMS: 
i) Sale of real estate
a) Hoffman v. Sun Valley – 
(1) Hoffman sends $5k check to Sun Valley with supplemental writing
(2) Check was the only instrument that had both signatures and court was more strict than restatement in asking that the supplemental writing be explicitly referenced in the signed document
ii) Sale of Goods over $500 – UCC 2-201 
a) Bazak – The Merchant’s Exception	
(1) Bazak sent a confirmation, sufficient to bind it to the purchase & signed, referencing a previous agreement for purchase between the two parties, from the office of the parent company (reason to know the contents) and there was no objection within 10 days .:. writing was sufficient according to 2-201 and case could be heard on the merits
iii) Promise is such that, by its terms, it cannot be performed within one year.
a) generally courts will not say that indefinite contracts are within the SOF
(1) Burton v. Atomic Workers – 
(i) Alleged offer – not to fire Burton until the age of 65 unless for just cause
(ii) Acceptance by Burton
(iii) Consideration – employment contracts are at will
(iv) Is it enforceable? Is it within the SOF?  - if within, requires writing, if not, then look to see under what theories it could be enforced
(a) Arguments for being within – could not possibly be performed within one year b/c she obviously could not turn 65 within one year.
(b) Arguments against being within – she could die or quit within a year BUT then the company would not have fully performed the promise, therefore argument doesn’t hold
(c) However, no one brings up the argument that she could be terminated for just cause within one year which would take it out of the SOF
(v) Generally, employment contracts are written down – standard business practices
2. If so, then need to determine if there is a sufficient writing
i) Restatements approach
a) R.2d 131 – General Requisites of a Memorandum
(1) Reasonably identifies the subject matter of the contract
(2) Sufficient to indicate that both parties have agreed – or offered by the signer to the other party (binds the signer/offeror) – electronic signatures are ok
(3) States with reasonable certainty the essential terms of the promise 
(4) R.2d 132 – Several Writings: memo may consist of several writings if one is signed and the writings clearly indicate that they relate to the same transaction
(5) R.2d 137 – Loss or Destruction of a writing does not deprive it of its effect under SOF – could this lead to the same fraud that the SOF tries to prevent?
b) UCC 2-201
(1) Part 1
(i) Signed by the party to be charged
(ii) Evidences an contract, rather than a mere offer
(iii) Not enforced beyond the quantity stated in the writing (doesn’t require that all the statements accurately state the terms)
(2) Part 2 – Merchant’s exception
(i) A written confirmation of a contract, sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfied the SOF
(ii) Unless written objection be given within 10 days
(3) Part 3 – a contract that doesn’t satisfy Part 1 can still be enforceable if:
(i) The goods were specially manufactured for the party and is not suitable for sale to others OR
(ii) Admissions - If the party against whom enforcement is sought admits in pleadings/testimony that a contract existed OR (Bazak)
(iii) Partial Performance - When with respect to goods for which payment has been made and accepted or which have been received and accepted
(a) Jolley – daughter partially pays for the property, made improvements .:. partial performance
· Partial performance serves the evidentiary function, demonstrating that there probably was a contract
· While it could be argued that payment was “rent” more likely that there was a partial payment for purchase
3. If no sufficient writing, then does it fall under an exception to the SOF?
i) R.2d 139 – Promissory Estoppel
ii) UCC – while doesn’t explicitly state that alternative theories of enforcement apply, 1-103 states that the UCC is supplemented by general principles of law and equity, promissory estoppels being one of them – when unconscionable injury
a) Allied Grape Growers – contracted for sale of grapes, after one shipment buyer didn’t want to purchase more.  Also made an oral agreement for delivery of Carnelians which buyer refused to purchase
(1) Doesn’t fall within the UCC 2-201 (3) (c) partial performance b/c it is only limited to those grapes actually delivered and accepted
(2) Yet all contracts have covenants of good faith and fair dealings
(3) Also, promissory estoppels supplements the UCC – is it enforceable under this theory?
(i) There was  promise that the promisor reasonable believed would induce the promise to rely on
(ii) Injustice would not be avoided without enforcement b/c lost 850 tons of grapes that backed out of another contract to provide to this buyer and couldn’t resell them b/c spoiled
(iii) Therefore, to enforce to the extent justice required, court forced buyer to pay for the lost grapes
(4) On the other hand, Allied may not have reasonably relied and still, the terms of the contract are unclear
(i) Not a good way to do business (to orally contract for 850 tons)
(ii) But maybe reliable b/c of previous dealings or Bronco’s reputation
iii) Promissory Fraud – a tort when someone making a promise has no intention of keeping it – ill will, goes against covenant of good faith and fair dealings (can get punitive damages too)
4. If no, then the court will not enforce the contract – functions to:
i) Prevent fraudulent behavior – getting the courts to enforce a contract that never exists or under terms that didn’t exist.  Arguably, some use the SOF to avoid performing on a contract.
a) Evidentiary function – written evidence is more reliable than verbal evidence
b) Cautionary function – requires one to be certain about being bound, especially when it is a substantial contract
c) Channeling Function – channels the contract into a form that the court can more easily understand what the parties intended to be bound to
5. Modifications and the SOF
i) Restatements Approach – if modification is within the SOF, must be evidenced by writing
ii) UCC – 2-209 – if a modification standing alone would fall within the SOF, it must be evidenced by writing or fall under an exception
a) Wixon v. Distar – modification from $2500/month to $30K per year – court held had to be in writing
b) However, an attempt at oral modification, while not satisfying the written requirement, may operate as a waiver (not of the written instrument but of a term, WAIVER = constitutes a relinquishment of an established right) – only time needed in writing is if there is an increase in quantity – won’t be enforced beyond the quantity stated
c) If a party has made a waiver, then can retract the waiver by reasonable notification received by the other party so long as that party has not reasonably relied and materially changed their position in reliance on the waiver
(1) Wagner v. Graziano – (No Oral Modification (NOM) clause) written contract with provision stating couldn’t orally modify the contract but then orally waived the term.  Wagner then relied on that oral waiver to Wagner’s detriment and Graziano never gave reasonable notification that they were retracting the waiver .:. strict performance was required
(i) NOM clause will only hold so long as the parties don’t waive that clause – will make jury less inclined to believe evidence of an oral modification
B. Parol Evidence Rule – prefers promises in writings – UCC/Restatements same approach
1. Parol evidence theory – when parties reduce an agreement to writing, they are folding into it everything happened before
i) .:. if previous agreements are contradicted by the writing, the more recent expression of the parties’ intent is what governs
ii) Applies to previous agreements that were oral or written, and simultaneous oral agreements
2. Rule applies when there is a written contract and someone is trying to introduce evidence of either a prior written or oral agreement or contemporaneous oral agreement
i) Does not apply to modifications of contracts
3. Did the parties intend the writing to be the final expression of the terms in the written agreement?  - partial integration or complete integration
i) Integration
a) Partial – complete with respect to the terms in the writing but may have side agreements – will not allow evidence that contradicts the terms explicitly in the contract
b) Complete – when all terms are included in the agreement – will not allow any contradictory evidence in
c) Integration is determined based on:
(1) Detail of the contract
(2) Sophistication of the parties
(3) Merger clause – modern view is generally to disregard this clause
(4) Do parties in these circumstances frequently leave things out of the written contract
(5) Is it a printed Form Contract
(6) WWW v. Giancontieri – had a written contract that either party could cancel the agreement if prior litigation over land wouldn’t end by certain date and had a merger clause – WWW wanted to bring in parol evidence that previously agreement only they could terminate the agreement if prior litigation didn’t end by certain date
(i) Court held that contract was unambiguous and therefore wouldn’t allow contradictory terms
(ii) May have allowed it in based on the position of the parties, if the claimant was not a sophisticated entity (wouldn’t know to get everything into the agreement)
(iii) The fact that the merger clause was in the preprinted part of the contract may lead the court to question whether the claimant knew what the merger clause was.  On the other hand, clearly stated other terms were the exclusive right of one party and this was the right of both
(iv) Here, doesn’t matter b/c trying to contradict a term explicitly stated in the contract
ii) If so intended, will not allow other evidence in unless it falls under an exception:  When will evidence be let in?
a) When the contract is not even partially integrated – poorly drafted
b) Condition precedent – Scott v. Wall – Wall trying to bring in evidence of a condition precedent NOT occurring thereby not even making the contract enforceable
(1) Evidence of an event preceding the contract must be let in b/c only through establishing this condition precedent can it even be determined that the contract has taken effect
c) Consistent additional terms OR ambiguous terms that need clarification
(1) Masterson v. Sine – written contract was a deed (in common business practices, deeds usually don’t include all terms, by their nature) – here, the deed reserved the personal right to grantor to repurchase the property – example of the modern trend towards accounting for how people normally do business, leaving some terms for side agreements and usually not completely integrating the document
(2) Parol evidence is admissible to clarify ambiguous terms in a written contract – if language is reasonably susceptible to another interpretation
(3) Factors to consider:
(i) Deeds by their nature are not complete integrations and lack details as to all terms
(ii) Not sophisticated parties and family transaction – more likely to have side agreements
(iii) No merger clause
(4) UCC – evidence should only be excluded ONLY IF the parties would have CERTAINLY included them in the writing
(5) Restatement – is it NATURAL to have a side agreement in such circumstances? – if unnatural, exclude evidence
(6) CONCERN – undercuts the utility of and certainty associated with written contracts – what constitutes natural? What is certain?
d) Course of performance, course of dealing, usage of trade
(1) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade
(i) Such evidence is more reliable and carries more weight than verbal understandings
(ii) Because these are standard business practices, not expected nor reasonable to include them in the contract
(2) Columbia v. Royster – contracted to buy element of fertilizer, merger clause
(i) Columbia wanted to bring in evidence that in previous dealings, they didn’t require ANY purchase and this is the standard practices of the trade
(ii) Here, there is a gap in the contract b/c doesn’t speak to what happens when unforeseen circumstances arise
(a) Course of dealings, usage of trade can be used to fill in this gap
e) Misrepresentations – when tort case involving negligence, parol evidence rule doesn’t apply – will bar negligent misrepresentation but not of fraudulent misrepresentation
(1) Distinction – not trying to prove/contradict a term of the contract but trying to completely get out of the contract
(2) Disclaimer in the contract is not effective to preclude the claimant from stating that they relied on alleged oral representation
(3) Keller v. Smith – purchase of feed storage which buyer assumed would function, instead cows got sick, some died – how much weight should be given to the written contract?
f) Mistake “scrivener’s error” – Reformation of contract – no jury trial in reformation cases, so no concern about jury error (equitable remedy heard by judge)
(1) To show mistake, plaintiff must show
(i) An instrument representing a previous agreement
(ii) That there was a mutual mistake or a unilateral mistake with improper conduct on the part of the other party (took advantage)
(iii) Standard of proof: clear and convincing evidence 
(2) Thompson v. Estate – mineral royalties, tried to bring transcript of previous hearing where both parties were present and buyers didn’t object at that time .:. any difference in writing indicates a mistake
C. Misunderstanding – does a party have reason to know the meaning to a term attached by the other party?
1. If there’s a fundamental misunderstanding as to a material term, there there’s no contract
2. Can bring in parole evidence and trade usage to show the misunderstanding
i) Would it be reasonable for one party to assume the other party is aware of the trade usage?  If you know the seller is new, should you expect them to know or once they’ve stated they’re a merchant, should they be held to the trade usage?
ii) Newcomer rule – if newcomer, only held to trade usages that are clear and known to all
3. Frigaliment – Chickens – buyer didn’t meet burden of proof to show that chicken meant “new chicken” as opposed to “old chicken/fowls” – evidence was 50/50
i) Since burden of proof is on the P, if one doesn’t want to carry the burden of proof, must be the one who breaches the contract so the other party has to sue and carry the burden
ii) Even if each party has reason to know the meaning of the other, no enforceable contract b/c haven’t agreed on the fundamental terms
iii) Courts will generally assume that when a party uses a term, they’re using the more general meaning and if you want to prove a more specific meaning, the burden is on you
D. Mistake
1. Mistake v. misunderstanding
i) Misunderstanding has to do with the terms of the contract
ii) Mistake has to do with the subject matter of the contract
2. Mutual Mistake – R.2d 152 – if mutual mistake proven, injured party can rescind contract
i) Elements: where both parties, at time of contracting, have made a mistake
a) Basic assumption - Regarding a basic assumption on which the contract was made
b) Materiality – where the mistake has a material effect – can show through unjust enrichment
(1) It’s not enough to show that the party wouldn’t have entered into the contract but that the resulting imbalance is so severe that it is not fair to uphold the contract
(2) can be shown by demonstrating that exchange is less favorable to the party trying to undo the contract and more advantageous to the other party
(3) can also look to see what relief is available 
c) Assumption of Risk – R.2d 154
(1) The risk is allocated to him by agreement of the parties OR
(2) He is aware that he has limited knowledge and treats that knowledge as sufficient
(3) The court can allocate risk to a party if it is reasonable to do (take reliance into account)
(i) may look at sophistication of the parties
(ii) Is it due to the party’s neglect of a legal duty?
(iii) Is there gambling going on? 
(iv) Trade usage of industry as to who normally bears the risk in situations like this
ii) Look at Mutual Mistake in conjunction with Breach of Warranty (Express/Implied)
a) Sometimes buyer is better off under breach of warranty than under mutual mistake b/c can get damages, as opposed to just rescission of contract
b) Look for express warranty
c) Look for implied warranty – warranty of merchantability(2-314) – does it serve the purpose for which it is normally sold? Warranty of fitness(2-315) – does it fit the particular purpose of the buyer and did buyer rely on seller to select the product?
d) Look for mutual mistake
iii) Cases
a) Reilley v. Richards – purchase of land on a flood plain
(1) Basic assumption? – that it was a buildable lot
(2) Materiality? – yes.  Seller unjustly enrich b/c lack of buildability greatly decreases the price.  But arguably no b/c could have built on another part of the land
(3) Assumption of risk – should buyer have had an inspection done within 60 days? 
(i) Unsophisticated party (doesn’t know real estate)
(ii) Not neglect of a legal duty – not the type of inspection required to do
(iii) No gambling going on
b) Sterile Bull Calf
(1) Basic assumption by both parties that bull calf is fertile, when not
(2) Material? Yes.  Severe reduction in value if not fertile to the buyer – unjust enrichment of seller
(3) Assumption of risk
(i) Sophisticated parties b/c in bull calf trade
(ii) No neglect of duty
(iii) Gambling going on – it’s the risk you take when buying the bull calf.:. buyer cannot rescind contract
c) Stock firm miscalculated # of shares paid to customer at $4962 when worth $495?
(1) Mutual? Yes b/c stock firm’s mistake and customers didn’t know they were owed less
(2) Basic assumption? Yes.  # of shares owned
(3) Material? Yes.  Unjust enrichment of customer & harm to brokerage
(4) Assumption of risk?
(i) On one hand sophisticated party with employees responsible for not making those mistakes, also was this neglect?
(ii) On the other hand, no contractual assumption & seems unfair
(5) What if customer relied on the $ and bought a house? Paid off a mortgage? 
(a) Detrimental reliance will be taken into account.  Court may grant relief as justice requires
(ii) If reliance is reasonable, and bought a house, put themselves in a new legally binding relationship that if had to breach, would lead to unconscionable injury
(iii) If reliance was reasonable but used to pay off mortgage, no unconscionable injury b/c now merely owe the money to someone else
d) Woyma v. Ciolek – car accident where P signs a waiver, assuming risk of further injury but is far more injured than previously known
(1) Mutual mistake? Yes.  Neither party knew extent of her injuries
(2) Materiality? Yes huge disparity in what insurance paid out and actual injury 
(3) Assumption of risk – there is a contractual assumption of risk.  Also, P knew she had limited knowledge of her injuries and went ahead anyway
(i) However, disparity in sophistication of parties, no negotiation or bargaining and therefore also no consideration for the assumption of risk, held contractual assumption invalid b/c unreasonable to do so
3. Unilateral Mistake – R.2d 153 – rescission
i) Elements – where one party makes a mistake, at time of contract
a) Regarding basic assumption
b) Materiality
c) Nonmistaken party had reason to know of mistake OR enforcement of contract would lead to unconscionable result
d) Assumption of risk – R.2d 154
ii) Cases
a) Donovan v. RRL Corp – advertised Jag for $12K less than price
(1) Valid offer based on CA code and valid acceptance but based on the unilateral mistake of RRL
(2) Material? $12K difference in price – 30% reduction in price to RRL, unjust enrichment to Donovan
(3) Should the non-mistaken party have reason to know or would it lead to unconscionable result?
(i) Here looks like both – Donovan should have known b/c did extensive research and knew this price was well below market value AND unconscionable result of windfall to Donovan at great expense to RRL
(4) Assumption of risk? No contractual assumption, no neglect of a legal duty, no awareness by RRL of limited knowledge.  But arguably sophisticated party and in better position to guard against this problem
E. Impracticability – Seller’s Excuse - acts as a gap filler when parties don’t account for all circumstances. Not an all or nothing judgment, courts have leeway in creating an equitable remedy.  Same for Frustration of Purpose
1. Supervening Impracticability – 
i) Restatements Approach - R.2d 261
a) Elements
(1) Impracticable performance – impossible or near impossible – would wipe the party out, extremely difficult to perform
(2) Caused by an event, the nonoccurrence of which was a basic assumption upon which the contract was made – must be able to point to an event that caused the impracticability
(i) Courts look to foreseeability of the event – if it is foreseeable but not laid out in the contract, performance is still expected
(3) Event not caused by fault of party seeking excuse 
(4) Party seeking excuse did not assume the risk – court starts with the basic assumption that when people contract, they agree to perform no matter how bad things are
(i) Cheaper insurer theory - Who is better able to insure against the event? Look to the party that is in the best position to understand the risk of impracticability and to prevent it or insure against it.  
(a) R.2d 263 illustrations – house burns down when 1) shingling the roof or 2) building the house
· in 1) owner is better suited to assume risk through house insurance
· in 2) builder is better suited to assume risk b/c in control of premises
(ii) Relational Theory – parties in long-term contractual relationships should expect to make adjustments over the course of relationship and refusal of a fair modification in light of changed circumstances may result in bad faith
ii) UCC – 2-615 – same as R.2d but specifies seller’s obligation when partial diminished capacity
a) If seller reasonably notifies buyer that there will be delay or non-delivery or when diminished capacity to perform, of the estimated quota made available for the buyer
b) AND when the seller’s capacity to perform has been partially diminished (such that can’t provide the total contracted quantity) he must allocate production and deliveries among his customers
(1) May calculate needs of regular customers and his own requirements for further manufacture into allocation amount
(2) May allocate in any manner which is fair and reasonable
c) Seller’s delay in delivery or non-delivery will not constitute a breach of duty under a contract if performance has been made impracticable by the occurrence of a contingency, the non-occurrence of which was a basic assumption
iii) Cases:
a) Mishara Construction Co. v. Transit-Mixed Concrete Corp – Transit wouldn’t cross picket line to deliver concrete to Mishara, who got remainder of concrete needs elsewhere
(1) Impracticable? – trial court held yes.  NOT impossible (‘cause someone else did) but impracticable
(2) Was the non-occurrence of a picket a basic assumption of the contract? – more foreseeable to Mishara than Transit.  How common are pickets in that industry?
(3) Picket was not Transit’s fault
(4) Did Transit assume the risk? – not contractually, wasn’t based on limited knowledge, not reasonable for the court to assign the risk to Transit – Mishara seems in better situation to insure against the happening of the picket and to make alternative arrangements
2. Existing Impracticability – R.2d 266 (1) – always argue mistake and existing impracticability b/c could be that either one of the parties or both were mistaken about a basic assumption of the contract (better off arguing impracticability b/c courts more likely to grant relief than on theory of mistake)
i) Elements
a) Where event is not caused by party seeking excuse
b) Event is not foreseeable – non-occurrence of event was basic assumption of contract and the party had NO reason to know of the event
c) No assumption of risk
ii) Cases
a) Sunflower Electric Co-op v. Tomlinson Oil – sale of natural gas from a depleted reserve
(1) Objectively existing impracticability – the thing cannot be done v. I cannot do it
(2) Not Tomlinson’s fault that the reserve is depleted
(3) Was it foreseeable? – could foresee that the reserve might not contain sufficient gas
(4) Assumption of risk? – since event was foreseeable and since Tomlinson had superior knowledge as to the possibility of depletion, also arguably gambling as to what they can offer, Tomlinson assumed the risk.  Also, unreasonable to not assign risk to Tomlinson since otherwise, buyer has a huge loss
F. Frustration of Purpose – Buyer’s Excuse – R.2d 266 (2) & UCC 2-615 – not an impracticability but there is no sense in forcing the party to perform.  Performance remains possible but expected value of performance to party seeking excuse has been destroyed
1. Elements
i) Substantial frustration of principal purpose – have to identify the principal purpose of the contract and if both parties know what the principal purpose is
ii) Nonoccurrence of event is a basic assumption upon which the contract is made
iii) Not the fault of party seeking the excuse
iv) No assumption of risk by party seeking excuse
2. Cases
i) Krell v. Henry – rented room for king’s coronation but king got appendicitis and coronation was delayed.  Held.  Frustration of principal purpose of contract and since both parties knew, relief was granted
ii) Chase Precast Corp. v. Paonessa Co. – Chase contracts to provide concrete barriers to Paonessa for govt. project which was cancelled due to public protest.
a) Frustration of principal purpose? Yes.  Why force Paonessa to buy all barriers when can’t use them but Chase could sell to another buyer
b) Nonoccurrence was basic assumption? Yes, although arguably foreseeable to both parties but decided to not include the possibility of it happening
c) Not fault of Paonnesa
d) Is it fair to assign risk to Paonnesa?  Evidence that Chase knew of govt. provision of cancellation and so both parties foresaw the risk
iii) Waegemann v. Montgomery Ward – agree to determine rent proportionate to real estate taxes.  Taxes are reduced.  Both parties agree to tax rate as proper index for tax and was foreseeable that taxes could be reduced, therefore no frustration of purpose b/c principal purpose still intact
G. Adhesion Contracts & Unconscionability
1. Form contracts = adhesion contracts – highly sophisticated parties with little room to negotiate
2. Does it pass the “smell test”? – minors, incompetents
i) If not, identify the term and look to see if “on its face” it doesn’t pass the smell test?
a) If on its face, doesn’t pass, then may be unconscionability
b) If not on its face, then could be an issue of process and how the term was carried out and therefore an issue of good faith and fair dealing
3. Graham Analysis - Basic assumption that ALL CONTRACTS SHOULD BE ENFORCED UNLESS:
i) Adhesion contract (still generally enforced) – “take it or leave it” standard contract – no choice but to assent if he wants to do business with ANY artists
AND
ii) Term not within reasonable expectations of weaker party – Graham has made many such contracts and so cannot argue that not within reasonable expectation
OR
iii) Unduly oppressive or unconscionable – here, board decision without hearing testimony, and then arbitration hearing with AFM arbitrors
4. Modern UCC Analysis – 2-302 – purpose is to prevent oppression and unfair surprise – at time of contracting – IS IT UNFAIR ON ITS FACE
i) Procedural element – absence of meaningful choice - factors: helps determine if Adhesion Contract
a) Lack of meaningful choice
b) Problems in bargaining process
c) How vital the service is to the weaker party
d) What alternatives does the weaker party have
e) Sophistication of the parties
f) Legalese, fine print
g) Deceptive sales practices
ii) Substantive element – are the terms unreasonably favorable to one party or unreasonably unfavorable to the other party? – look to trade usage, standard commercial practices
iii) Court can choose to invalidate the entire contract, the particular unconscionable term or set of terms
5. Cases:
i) Graham v. Scissor Tail – Graham analysis, rock promoter
ii) Williams v. Walker-Thomas Furniture – P purchases consumer goods on credit with a term that if defaults, store can repossess everything purchased to that point (cross-collateralization/dragnet clause)
a) Procedural element: form contract, Walker is sophisticated party and Williams isn’t, not sure how vital the service is but she may have no choice getting it anywhere else b/c of her credit
b) Substantive element: contrary to her reasonable expectations to lose everything for defaulting on one payment for one thing.  Not designed to assist Walker in recouping for default but essentially to punish her and scare her
6. Price Unconscionability – same analysis but with respect to price
i) Jones v. Star Credit Corp – focus on substantive element – purchased home freezer for $1234.8 when max retail value of $300.  Court found that mathematical disparity HUGE, limited financial resources of purchaser known to sellers, gross inequality of bargaining power, home solicitation sale
a) Now home solicitation sales require 3 day cancelation policy
b) Concerns re usury
ii) Remco Enterprises v. Houston – anomaly case where only need either procedural OR substantive element, and not both. 
a) Dragnet clause where D defaults on TV and P wants to repossess TV and Radio.
b) State has statutory Consumer Protection Act – looks at procedural component and substantive unfairness with respect to price
c) Here, price is not within the traditional range of unconscionability but only 108% mark-up and compares D to other consumers stating that she is not treated differently (everyone is getting ripped off) .:. no substantive unconscionability
d) Also find no procedural unconscionability b/c even though weaker party, she was capable of calculating the cost, doing the research and these weren’t vital services but just TV and radio
XI. What Remedies are Available when there is a Breach? Restatements
A. Specific Performance – equitable remedy
1. Prima facie case
i) Prerequisites
a) Inadequate legal remedy – R.2d 360
(1) Unique property such that damages are difficult to calculate(land is presumed unique) – hard to calculate how much it is worth to the individual and difficult to find a comparable alternative (substitute transaction)
(2) Inability to pay damages – insolvency is a factor
b) Administrative feasibility
c) The terms are sufficiently certain – R.2d 362
ii) Problems with specific performance
a) Judicial burden of enforcement
b) Deters efficient breaches – efficient breach theory – party may find it advantageous to refuse to perform a contract if will have a net gain after fully compensating the injured party for the resulting loss
c) Judicial distaste for compulsion
iii) Effect of Unfairness – R.2d 364 – specific performance will be refused if unfair b/c of
a) Contract was induced by mistake or by unfair practices
b) If relief would cause unreasonable hardship or loss to the breaching party
c) Exchange is grossly inadequate or the terms of the contract are otherwise unfair
d) HOWEVER, specific performance will be granted in spite of a term  if denial would be unfair b/c it would cause unreasonable hardship or loss to the injured party
iv) Courts are particularly reluctant to require specific performance in Construction and Employment Contracts – hard to oversee, look at disparity between burden on D to perform and benefit to P in specific performance
a) R.2d 367 – Contracts for Personal Service or Supervision
(1) A promise to render personal service will not be specifically enforced
(2) Can enjoin the provider of exclusive personal service from serving another employer UNLESS such an injunction would essentially leave the employee without other reasonable means of making a living or compel the provider to continue the undesirable performance 
b) R.2d 188 – Ancillary Restraints on Competition - Covenant not to compete – 
(1) Courts view it differently in employer/employee situation than between business entities – reasonable if the restraint is no greater than is required for the protection of the employer, does not impose undue hardship on the employee and not injurious to the public
(i) If unreasonable, covenant will only be enforced to the extent necessary and court is empowered to fashion a reasonable arrangement
(ii) Factors to consider reasonableness of covenant not to compete between employer and employee:
(a) Limitations on time and space of noncompete clause
(b) Whether employee is the sole contact with the customer
(c) Whether employee has confidential information or trade secrets
(d) Whether covenant seeks to eliminate unfair competition or just ordinary competition
(e) Whether covenant seeks to stifle inherent skill/experience of employee or what the employer trained the employee in
(f) Whether benefit to employer is disproportional to the detriment to employee
(g) whether covenant operates as a bar to the employee’s sole means of support
(h) if the forbidden employment is incidental to main employment
(iii) Again, courts have a lot of discretion in creating a remedy/specific performance/etc and will sometimes rewrite the covenant to reflect more fair approach
(a) This, however, results in a negative effect of having employers overreach the covenants as far as possible since they know the courts will step in at some point if need be to change it
(2) When between businesses in a covenant not to compete, there is assumed a more even playing field
(i) Person selling business is in a better condition to negotiate than an employee – 
(a) negotiating the covenant not to compete into the selling price (consideration)
(b) negotiating better terms and conditions
(ii) there is an aura of unconscionability hanging over the employer/employee context that does not exist in the business transaction situation
(3) purposes of such a covenant: to protect employer’s investment into business and the employer through training and disclosure of trade secrets, etc
v) Cases
a) Severson v. Elberon Elevator – oral contract for grain elevator and D was insolvent
(1) Inadequate legal remedy b/c unique property and insolvent so couldn’t pay damages when property could be force-transferred
(2) Administratively feasible to transfer title
(3) Terms were sufficiently certain – the transfer of certain lot with certain assets
b) Petry v. Tanglewood Lakes – P bought house with promise to build lake that later wasn’t built.  Court didn’t require specific performance b/c difficult to oversee, heavy burden to D and contrary to will of others affected by it.
c) Goldblatt v. Addison – mall developer failed to pave adjacent streets and create 300 more parking spots.  Court required specific performance of paving (no way to calculate legal remedy for the loss, not very administratively difficult and the term is very specific) but not of additional spots (heavy burden to D with no real benefit to P and distaste for compulsion
d) Nassau Sports v. Peters – personal service contract of hockey player where breaches the exclusive dealings contract by signing with another team.  Court would not enforce specific performance of fulfilling the unwanted contract but did enjoin player from playing for other teams.  Damages are inadequate b/c difficult to calculate
(1) What would happen if employer didn’t play him? May be required specific performance but impossible to enforce.  While legal remedies are possible, may not fully compensate b/c player has to play to show value to other teams.
e) Rogers v. Runfola – court reporting business trains 2 employees who leave signing covenant not to compete for 2 years within the entire county.
(1) Court held too oppressive and unreasonable – employer/employee situation tainted with unconscionability – lack of bargaining power, sole means of financial support.  Court fashions the covenant into more reasonable 1 year within city only – unfair to employer to not have a covenant at all b/c trained them, helped them build relationships with clients 
2. Equitable Defenses – defenses to equitable remedies such as specific performance, restitution
i) Balance of hardships – hardship to D far outweighs the injury to P if specific performance is not ordered
ii) Unfair Price – courts might not force performance if there is an unfair price such that either the buyer is trying to force specific performance to take advantage of a low price or seller is trying to force specific performance to take advantage of a high price
iii) Unclean hands – party seeking equity must be acting equitably
iv) Laches – unreasonable delay in asserting your rights such that it unfairly prejudices the other party
a) Omission to assert a right for an unreasonable and unexplained length of time under circumstances prejudicial to the adverse party
b) 2 elements:
(1) Unreasonable delay
(2) Prejudice to the party caused by the delay
v) Case – Schartz v. DRB – where DRB built a Taco stand despite actual notice of a restrictive covenant.  Cost to fix is $62K – double the cost to originally build it.  DRB claims equitable defenses of balance of hardships ($62K v. some window views blocked to P), laches (knew of the problem much earlier if came to tell builder about it but didn’t raise the claim them, but now there is severe prejudice to DRB) and unclean hands (some of the Ps also violated other covenants).  Court held that there were still innocent plaintiffs involved who may not have unreasonably delayed and since DRB knew about the covenant earlier, could have mitigated own damages, thus, despite the hardship, everything else weighs in Ps favor.  
B. Damages calculations – NET damages – always factor in what the P would have loss in actually performing (D’s burden of proof)
1. Types of Damages:
i) Expectation damages R.2d 347– preferred calculation b/c courts want to put the plaintiff where they would have been had the contract been performed.  Damages equivalent of specific performance. 
a) THE RULE IS P GETS EXPECTATION DAMAGES BUT HAVE TO SHOW WITH REASONABLE CERTAINTY
(1) Want people to enter into contracts and rely on the promises.  If you can’t guarantee what you were expecting to get, then you might not enter into it
(2) The more you deter someone from breaching, the more likely you are to protect reliance and expectations – contrasted against the efficient breach theory
b) Loss in value due to the breach (expected value minus actual value received)
AND
c) Any other loss, incidental or consequential damages
MINUS
d) What P saved by not having to perform
ii) Reliance Damages R.2d 349 – look at the NET worsening of the P’s condition because of the breach
a) Losses due to reliance on the promise include:
(1) Expenditures made in preparation for performance
(2) Expenditures made in performance of return promise
MINUS
b) What P saved by not having to perform
iii) Restitution Damages – making breaching party disgorge any benefit conferred
a) D must give back to P any benefit P conferred on D
iv) What courts do – generally courts fashion a hybrid from the three based on other considerations:
a) Public policy concerns
b) Sometimes certain damages aren’t typical of breach of contract but are sufficiently deserving in the case
c) Based on certainty of the calculations – particularly in expectation damages cases 
(1) don’t want speculation, don’t want to punish the breacher
(2) P REQUIRED TO SHOW DAMAGES WITH REASONABLE CERTAINTY
v) Cases
a) Sullivan v. O’Connor – contract for 2 operations of nose job to look like Penny Lamar, got 3 and looked like smashed in face with shovel
b) Gruber v. S-M News – P and D enter into exclusive dealings contract for D to sell UN celebration note cards 
(1) b/c expectation damages were not proven with reasonable certainty, court awarded reliance damages (cost of production, etc)
(2) D failed to show that cards were worthless to mitigate the damage amount (that P would have had a loss had D performed)
2. Timing – when should damages be calculated?
i) Rules: R.2d 243
a) When a breaching party doesn’t perform and then repudiates, P can sue for damages for total breach
b) When the only duty remaining on the part of repudiating party is to pay money in installments not related to one another, must wait for time of performance of each installment to sue
c) When duties remain on Both sides, P must sue immediately, time of breach
d) Parties will sometimes put acceleration clauses into a contract so as to avoid having to wait for each installment performance but instead can sue for the whole amount under the contract at time of first breach
ii) Possible times:
a) Time of performance – Under Restatements, generally the time at which damages are calculated/set – when only duty remaining on part of repudiating party is to pay money
(1) The time at which the contract should have been fully performed
(2) The point we expect the injured party to mitigate the harm by seeking alternative performance
b) Time of Repudiation – Time of breach
c) Time of resale – depends on when resale happened – if within reasonable time, then can be used to assess value
d) Time of Trial – trials sometimes are dragged out 2-3 years later, value may not be comparable anymore
e) Cases
(1) Bachewicz v. American Nat’l Bank – D promises to sell rental property to P but backs out and sells one year later to another
(i) Measure damages as increased value of land at time of breach over the contract price since time of breach was time of performance (when title was to be transferred)
(ii) How to calculate value at time of breach? A value within reasonable time of breach (if resale within reasonable time
(2) Greguhn v. Mutual of Omaha – P sued for damages for performance not yet due based on installment contract when D breached
(i) Court held that P could not sue for future performance/for anticipation of future breach but must wait for time of performance to see if D would perform
3. Limitations on Damages
i) Generally, no emotional distress damages – R.2d 353 – UNLESS
a) Bodily harm
OR
b) Contract or breach is such that serious emotional disturbance was a particularly likely result (funeral cases)
ii) No punitive damages – R.2d 355 – UNLESS the conduct constituting the breach is also a tort
iii) Must be reasonably certain – R.2d 352 – cannot recover for any amount beyond that which is calculable with reasonable certainty
a) Factor willful conduct of D into the certainty – if D’s own action makes it difficult to ascertain damages, then more lenient with certainty
b) E.g. – Chung v. Kaonohi – D leased premises to P for restaurant then breached and leased to another.  Court upheld lost profits b/c D’s willful breach prevented certain calculation of damages
iv) Must be foreseeable – R.2d 351 – if the type of loss that occurred was not reasonably foreseeable to the breaching party at time of contracting, damages are not recoverable
a) Foreseeable loss is that which is a probable result of a breach b/c it follows from the breach
(1) In the ordinary course of events
Or
(2) As a result of special circumstance, beyond the ordinary course of events, that the party in breach had reason to know
b) Just because some loss was foreseeable or some loss generally similar to the loss that actually occurred, unless the actual loss that occurred was foreseeable, damages are not recoverable
c) Common issue in lending cases – most lenders will assume that P can mitigate by finding alternative source of lending and therefore do not foresee significant loss, again, unless the special circumstances are such that lender should have foreseen
d) Posner’s perspective on efficient allocation of liability/loss – the party with knowledge of risk and better able to insure against such loss bears the burden
v) Disproportionate compensation – R.2d 351 – courts may limit damages to reliance damages or some other hybrid calculation if justice so requires (if expectation damages/lost profits/etc are disproportionate to the breach) 
a) the fact that the price is relatively small indicates that it was not intended to cover the risk of such liability (otherwise risk factored into price)
b) the less formal the contract the less likely court to allocate burden of loss to the breaching party b/c indication that P was not careful in allocating risk or stressing importance of performance
vi) Mitigation of damages – R.2d 350 – D’s burden of proof to show P didn’t mitigate
a) P will not be able to recover damages that P could have avoided without undue risk, burden or humiliation – at a minimum must stop own performance once clear that return performance will not be forthcoming
b) P must show that P has made reasonable efforts to avoid loss such as reasonable substitute arrangements.  If P has made such efforts unsuccessfully, then will still be able to recover full damages
c) Lost volume situation – if P can contract with D and additionally contract with another at the same time, benefits conferred by 2nd contract will not be calculated to mitigate damages from breach of contract with D
vii) Economic Waste – generally with construction contracts - limiting recovery of “loss in value” to that which is reasonably certain and that which will actually compensate P, rather than punish breaching party
a) Value as promised to P – focuses on the subjective loss suffered by P
b) Cost of repair to make as promise – cost of repair to make the project as it was promised – how much it would cost to make the project as specified
c) Cost of repair to make of same value as promised – cost of repair to make of the same value as promised – changes that sufficiently compensate injured party without requiring the project to be completely redone
d) Diminution in market value caused by breach – award the decrease in market value as a result of the breach
viii) Prejudgment Interest – generally limited to liquidated sums – R.2d 354
a) Prejudgment interest will be awarded when damage amount is definite at time of breach but WILL NOT AWARD if uncertain
ix) Lawyer’s fees (CCC 1717) – generally NO award of attorney’s fees as each party bears the burden of their own fees
a) UNLESS specified to be covered in the contract
b) In CA, the contract provision must be reciprocal such that if either party wins, can recover fees from other party
x) Cases:
a) Hadley v. Baxendale – delay in delivering a shaft for repair caused mill to shut down and loss exorbitant profits.  Court held that such loss as actually occurred was not foreseeable at time of contracting and is disproportionate and if it were so important to P, would have allocated risk in the contract to D
b) Native Alaskan Reclamation & Pest Control v. United Bank of Alaska – D loans $ in installments to P to purchase 11 Japanese planes but then breaches after first installment.  Court holds that damages were sufficiently foreseeable b/c risky venture and unlikely that P would get financing from someone else.
c) George v. School District #8R – D breaches 3 year contract to hire P as teacher and football coach.  P reasonably believed that if P took another job, would prevent P from stating a claim for reinstatement and so his failure to do so did not bar claim
d) County of Maricopa v. Walsh – leaking parking structure – shows how “Cost of repair to make as promised” can be punitive to D, especially when P does not necessarily value it as promised
(1) Generally, if specific performance is required, will lead to settlement where P can extort more than P values from D, so long as less than cost of repair to make as promised
C. Liquidated Damages R.2d 356, UCC 2-718– when parties specify damages amount in the contract – heavily scrutinized and courts will invalidate the provisions if overreaching or punishing for breach.  DO NOT USE THE WORD DEFAULT, PENALTY OR BREACH… particularly useful when damages cannot be calculated reasonably otherwise and so preset amount
1. Concerns with Liquidated damages – 
i) Overreaching – stronger party taking advantage of a weaker party
ii) Public policy concern – if unduly punitive then prevents efficient breaches
2. Analysis:
i) Is the provision one for reasonable alternative performance or liquidated damages?
a) Reasonable alternative performance requires realistic and rational choice on the part of the breaching party and parties dealing at arm’s length
b) E.g. – buy my house or boil in oil – not realistic alternative performance
ii) If not alternative performance provision, then it is associated with a breach as a liquidated damages provision… is the amount reasonable?
a) Reasonableness examined at time of contract AND at time of breach? – reasonableness can be determined by the relation of the amount to the actual damages
b) Court will not uphold liquidated damages provision if amount involved is so disproportionate to the actual expenses caused by the breach as to shock the conscience of the court and make it in reality a penalty
3. Cases:
i) Ridgley v. Topa – P gets loan from D with provision that if P chooses to prepay, then must  pay 6 months of interest.  P requests D to rewrite it to say that only in the event of a breach, if P chooses to prepay, then must pay the 6 mo. Interest.  Court would have determined the original provision as one for reasonable alternative performance (pay early but compensate bank for now not having interest payments to reinvest).  Court determines rewritten provision to be a liquidated damages provision b/c tied to a breach (therefore, punishment for breach)
ii) Blank v. Borden – withdrawal of real estate from sale provision such that pay 6% in the event of a withdrawal.  Court holds that D had a realistic and rational choice to enter into the agreement – party may allow P to sell property during the specified period or may withdraw property from sale upon payment of certain sum which is not disproportionate to the amount that would have otherwise given up.  Dissent states that not negotiating at arm’s length and this is not a realistic and rational choice b/c form contract that is offered in all real estate transactions such that if someone wants to sell, must sell it
iii) Schrenki v. Regnante – D gives $16K deposit to P as good faith tender but then doesn’t go through with sale.  P then sells to another with a $25K profit but $19K in expenses.  To allow P to hold onto the $16K even though there were no actual damages would be so disproportionate that it verges on punishing the breach rather than compensating the injured party
XII. Performance and Conditions to Performance – when there is a breach
A. Election Among Remedies – R.2d 378 – if there are multiple remedies available to a party, the party may assert all of them so long as the remedies are not inconsistent – estoppel – or so long as D hasn’t relied on P’s remedy choice
1. Restitution, for example, would prevent assertion of any damage collection from any of the provisions in the contract because cannot undo a contract and assert rights under the contract at the same time
2. Case – Woodruff v. McClellan – couldn’t repudiate the contract and seek attorney’s fees under contractual provision, therefore must be a termination
B. Independent v. dependent promises
1. If independent promises – then burden on injured party – has to perform despite not getting return promise, forcing into the litigation process
2. If dependent – danger of unjust enrichment and forfeiture
C. Options upon Breach of Contract or Failure of Condition
1. Termination (can also get damages) – affirms the existence of the contract but discharges the injured party from performance of his own remaining promises
2. Rescission – disaffirms the contract completely – to undo the contract
i) Done either by mutual agreement or anticipatory repudiation 
3. Set off against what is due – sometimes set-off can be disallowed explicitly in a contract – essentially making it a contract of independent promises
i) UCC 2-717 – upon notifying seller of intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due
4. Perform and sue for damages
5. Suspend performance and demand adequate assurance before performance of injured party’s own promise
i) UCC 2-609 – when there are reasonable grounds for insecurity as to performance, party may, in writing, demand adequate assurance of due performance and may suspend any performance for which he has not received the agreed return if commercially reasonable
a) Between merchants, the reasonableness for insecurity determined by commercial standards, reasonability of suspension of performance is also determined by commercial standards as is determining whether adequate assurance is given
b) Acceptance of improper delivery or payment does not prejudice the injured party’s right to demand adequate assurance of future performance
c) After receipt of demand for adequate assurance, failure to provide assurance of performance within reasonable time, not exceeding 30 days, is a repudiation of the contract
ii) Romig v. De Vallance – P sells property D and D was to pay for use the premises such that once paid off, P would transfer clean title to D.  D learned that title wasn’t clean and stopped paying.  Court held that if D demanded adequate assurance and P failed to give it then D had a right to suspend performance
6. Specific performance – not preferred remedy and unlikely
D. Analysis under Breach of Contract/Failure of a condition
1. Is the contract divisible? – whenever each party is making more than one promise to another and contract indicates certain amount of consideration for each particular promise, can the breach of one promise justify the termination/rescission of the whole contract?
i) R.2d 240 – promises can be divisible if it can be clearly and easily done
ii) If the promises are divisible then breach with respect to one does not excuse performance on the other 
iii) Cases
a) Seimans v. Thompson – agrees to invest in D’s company, promising to purchase 49% of stock with base payment of $6k, and became employed full time at $1K/mo plus quarterly bonuses.  After approx 1 year, company insolvent, couldn’t be paid salary but P also didn’t pay the interest due on purchase of stock.  Court held contract was INDIVISIBLE b/c P saw salary as part of return on investment, would be difficult for the court to divide the promises b/c why make him promise to perform on stock purchase promise when company insolvent and couldn’t pay him anyway on the employment promise, and also difficult b/c how to determine employment compensation for quarterly bonuses.  Therefore, perfect case for rescission and restitution to get parties to where they were before
b) Rudman v. Cowles – scholastic book writer sells books to large publisher and is hired on as VP by publisher.  Court held that divisible promises b/c sale of business was independent of hiring him on as VP and fully integrated into large publisher at time of trial so that it would be impossible to separate the 2.  However, easy to calculate damages on the employment promise as would merely pay yearly salary for the rest of the contract.  Furthermore, intent to treat promises separately evidenced by the fact that 2 separate agreements were drawn up.  Also, R.2d 373– not entitled to restitution if you have performed all of your duties under the promise – business was fully integrated
2. Promise, Condition or Both?
i) Promise – breach gives rise to a claim for damages unless material
ii) Condition – failure of condition excuses performance of conditional promisor
iii) Interpretation of contract to determine whether promise/condition or both
a) Intent of the parties
b) What does the contract say?
c) Which interpretation avoids forfeiture? – promises generally less likely to result in forfeiture than condition b/c under promise, will still have to perform unless material breach whereas in condition, failure leads to excuse
d) Is it within the power of the party to perform? – if not, more likely that the other party’s performance was a condition
3. Promise/Material Breach Analysis R.2d 237– the breach must be of a serious enough nature as to justify depriving the breaching party of his right to the benefit of his bargain – look at Importance which the parties attribute to the breach and The unfairness to the injured party in making him continue to perform in light of the breach
i) Material breach factors – Walker v. Harrison – R.2d 241
a) Extent to which injured party will be deprived of the benefit expected
b) Extent to which injured party can be adequately compensated
c) Extent to which party failing to perform will suffer forfeiture
d) Likelihood that party failing to perform will cure failure, taking account of all circumstances including any reasonable assurances – SIGNIFICANT RIGHT AVAILABLE TO BREACHING PARTIES – generally not allowed to terminate unless give other side opportunity to cure.  
e) Extent to which behavior comports with standards of good faith and fair dealing
ii) Anticipatory Repudiation leads to same result as material breach – R.2d 250
a) Repudiation 
(1) Unequivocal statement repudiating material duty
(2) Conduct – act renders party apparently unable to perform
(3) Can the repudiation be retracted? R.2d 256
(i) Yes if timely and no reliance or does not indicate that believes repudiation is final. 
(ii) No if reliance or other party calls it off, believing repudiation is final.
(4) R.2d 243 – if anticipatory repudiation, gives rise to claim for damages for total breach UNLESS all that remains is payment of money in installments, then can only sue for remaining payment
(5) R.2d 253 – if anticipatory repudiation occurs prior to injured party performing at all, injured party can sue for total breach and performance is completely suspended
b) Stonecipher v. Pillatsch – P’s place deposit on home with possession date of July 1, then renegotiate to July 15 but D claims cannot move out until August 1.  P refused but D again claimed couldn’t prior to Aug 1.  P responded by demanding return of deposit, then received letter from D that would move out by July 1.  Court held that b/c P indicated that P believed repudiation to be final, D can no longer retract the prior repudiation and so P has right to rescission and restitution. 
iii) If no material breach by other party, then performance is not excused
a) Options:
(1) Perform and Set-off
(2) Perform and sue for damages for partial breach
(3) Demand adequate assurance and suspend performance until such assurance is given
b) Termination/rescission IS NOT AVAILABLE
iv) When there is an uncured material breach or anticipatory repudiation, 
a) Termination of contract and sue for damages
(1) Always best to first suspend performance and demand adequate assurance
(2) If such assurance is not given within reasonable time up to 30 days, then
(3) Safe to terminate and sue for damages
(i) Expectation/reliance damages
b) rescission and Restitution are available remedies 
(1) R.2d 373 – restitution for any benefit he has conferred on the other party by way of part performance or reliance, even if such benefit exceeds the contract price.  
(2) UNLESS
(i) The legal remedy is adequate - Can expectation or reliance damages be reasonably calculated?
(a) Ennis v. Interstate – D sells business with promises not to compete for 3 years but begins to compete.  It is a material breach.  Damages not adequate b/c hard to calculate expectation/lost profits due to competing.  Best thing to give company back $20K consideration for promise not to compete .:. rescission and restitution
(ii) Inability to return to Status quo – can the parties be easily put back in their starting position?
(iii) Delay or affirmance – R.2d 380 & 381 – injured party cannot delay (runs contrary to mitigation principle – the longer you delay, the greater the injury/claim) or act in any way contrary to his intent to disaffirm the contract
(a) Delay – R.2d 381 – cannot rescind a contract for incapacity, duress, undue influence, abuse of a fiduciary relation, misrepresentation or mistake if does not manifest intent to rescind within reasonable time.  Also, when non-fraudulent misrepresentation or mistake, cannot rescind the contract if contract has been performed properly to that point or circumstances have change such that avoidance would be inequitable and if damages are adequate.  
· Purpose – to avoid speculation by injured party at expense of breaching party, if sale of goods then goods depreciate in value so the longer you wait, the more it depreciates, also courts favor finality of transactions
· Reasonability defined by how soon a reasonable person would have found out of the problem, where fraudulent misrepresentation or duress will lengthen reasonable time.  Consumers not expected to avoid a contract as quickly as a merchant.  Reasonable time is increased if the breaching party contributed to the delay as by promising to remedy defects
(b) Affirmance – R.2d 380 – if the injured party acts to as to affirm the contract or manifests his intent to affirm the contract, will not be allowed to rescind on the basis of incapacity, duress, undue influence, abuse of a fiduciary relation, mistake or misrepresentation.
· If the breaching party rejects injured party’s intent to disaffirm the contract and refuses to accept the return of goods, injured party can set off damages by selling the goods and crediting the proceeds toward the claim.  
(c) Snyder v. Rhoades – D alleges that P misrepresented the profitability of the dry cleaning stores – D keeps store for 1 ½ years, then stops payment on business.  P sues for specific performance of rest of payment under the sale and D counters with rescission due to misrepresentation.  Court holds delayed too long before rescinding – arguably speculated on the sale, waiting to see if successful.  But could still terminate and sue for damages, just not RESCIND. 
(iv) R.2d 373 - Limit to contract price if all duties have been performed by the injured party.  If only partial performance by injured party, can sue for reasonable value of the benefit conferred
(v) Reduced by damages for breaching party – R.2d 374
(a) Breaching Party’s Right to Restitution – injured party will NEVER OWE $ to breaching party but breaching party sometimes will be given restitution to prevent unjust enrichment and undue forfeiture
· Options
· Injured party may be allowed to use breaching party’s breach as a defense but only on condition that he return he benefits received
· Injured party might be allowed to recover only the portion of the compensation attributable to the benefit injured party conferred on breaching party
· Injured party might be limited to quasi-contractual relief – recovering only the reasonable value of the benefit conferred
· As the law abhors a forfeiture, one way to prevent it is to allow breaching party to at least recover whatever benefit they conferred on the other side, so long as the damages caused do not exceed the benefit conferred.  If damages to injured party are greater than benefit conferred then breaching party will not be able to recover.
· Kutzin v. Pirnie – Buyers give $37k deposit then back out on real estate deal that cost sellers $17k.  Court held that sellers (injured party) only entitled to $17k as any more would be unjust enrichment – don’t want to unduly punish breaching party but ensure compensation for injury to injured party
v) Amended v. Modified Contracts & breach
a) Under modification – original terms are waived and so injured party cannot sue under original terms
b) When accord – agreement that an existing claim shall be discharged by the execution of substitute performance – the agreement does not discharge the existing claim.  The existing claim will be discharged by the substitute performance so that if there is a failure to performance the substitute performance/executor accord, can sue either under the original contract or under accord
c) Look to intent of the parties and the circumstances
(1) Are they tossing out the old agreement under assumption that a substitute agreement will take its place? Or are they keeping the old terms, minus this one that is being changed?
4. Express/Implied Conditions – e.g. – upon satisfactory completion, payment due
i) Express conditions - parties can explicitly state the exact conditions under which a party has a right to terminate or rescind
ii) Implied conditions – not expressly stated but implied that the performance of one promise is conditional upon the performance of the return promise
iii) Analysis – 
a) Is there an express condition that must occur before the return performance is due?
(1) Condition – an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance becomes due
(2) Conditions of Satisfaction – R.2d 228 – not all conditions are conditions of satisfaction.  To be so it must be clear that performance is conditioned upon the condition being met.  WHEN CONTRACT SAYS PERFORMANCE MUST BE SATISFACTORY
(i) Objective analysis – satisfaction is determined by objective measures – operative fitness, mechanical utility or structural completion.  Approval cannot be withheld unless reasonable justification for doing so
(ii) Subjective analysis – determined by the personal taste/fancy of the party with conditional performance 
(iii) Objective analysis is the default and if parties want a subjective analysis, they must SAY IT, but still subject to the covenant of good faith and fair dealing
b) Is the condition satisfied?
(1) Doctrine of Substantial Completion – in order to trigger obligation on the part of the other side to pay substantial completion is required but not 100% completion.  The implied condition is that the other side is not materially breaching.
c) If not satisfied, was the nonsatisfaction excused by either waiver or forfeiture?
iv) Excuses to performance upon nonoccurrence of condition
a) Waiver – intentional relinquishment of a known right – can be explicit or through course of performance when a condition is systematically excused so as to constitute a waiver.  However, upon reasonable notice, a waiver can be revoked so long as the other party has not relied on the waiver.  
(1) Only immaterial provisions can be waived.  If it is a material provision, it requires a modification – which requires mutual agreement.  If it is material, then can excuse the conditional performance of the other party
(2) Waiver/deviation from one term over the course of performance does not indicate a waiver/deviation from all terms or any other terms
b) Forfeiture – R.2d 229 – THE LAW ABHORS A FORFEITURE
(1) A condition may be excused if its requirement
(i) Will involve extreme forfeiture or penalty
(a) 2 aspects to forfeiture
· What breaching party has already invested
· What breaching party would lose – expectation measure
AND
(ii) Its existence or occurrence forms no essential part of the exchange for the promisor’s performance – how material is the condition?
(2) These elements are weighed
c) If not satisfied and not excused, the party whose performance was conditioned may refuse to perform/suspend performance, requesting adequate assurance until condition is satisfied or excused AND may terminate or rescind if condition isn’t satisfied or excused within time indicated by contract
v) Cases –
a)  Haymore v. Levinson – P built a home for D with $3K in escrow until “satisfactory completion of the work”.  D claimed they weren’t satisfied and demanded further work.  Court held objective analysis to be held here, elements of bad faith, therefore P awarded damages.
b) Ard Dr. Pepper Bottling v. Dr. Pepper Co. – subjective “satisfaction of performance” condition EXPLICITLY stated  in the contract and so will be upheld so long as cannot be shown that there was bad faith in subjectively determining satisfaction, which there was not
c) Burger King v. Family Dining – EXPLICITLY stated as a condition - contract for 90 years exclusive operation of Burger King restaurants dependent upon building of 10 locations within specified timeline.  Burger King tried to terminate the contract after Family Dining didn’t meet the timeline.  Court excused the untimeliness of Family Dining’s construction b/c Burger King previously waived strictness of timeline on several occasions and did not revoke waiver within reasonable time after Family Dining relied on waiver and would have been extreme forfeiture (lose 80 years of exclusivity after investment in 8 restaurants)
d) America Continental v. Ranier Construction – contract has language of both promise and condition – promise to construct the building and condition of Substantial Completion before final payment.  
(1) Majority – while the parties waived other terms, never waived terms related to payment.  The certificate serves a vital interest and is a major substantive right – b/c its existence is an essential part of the exchange, despite concerns of forfeiture, b/c the second element of nonessentialness is not met, there is no excuse
(2) Dissent – loss to breaching party is $100K where damages to P are only $10K, additionally, P is already occupying the premises indicating that whatever breach there is is immaterial.  Therefore both elements are met and forfeiture should excuse the condition
e) Jacob & Youngs v. Kent – homeowner contracts for building of home with Reading pipe but built with comparable non-Reading pipe.  No express condition was stated in the contract for Reading pipe.  Court saw it as a promise, not as a condition and as such, since comparable piping, not a material breach
f) Walker v. Harrison – no express condition.  Implied condition or promise?  Looks like promise b/c within control of breaching party to cure, not conditioned upon other party’s performance.  If promise, then was the breach material?  R.2d 241 factors say it is not and most importantly, injured party didn’t give opportunity to breaching party to cure before repudiation
XIII. UCC Remedies available upon breach
A. Generally
1. UCC adopts expectation measure & efficient breach theory from the common law
2. Parties may determine remedies by contract with some limitations
i) Liquidated damages – 2-718 – only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss and the inconvenience/nonfeasibility of otherwise obtaining an adequate remedy – unreasonably large liquidated damages is VOID as a penalty
ii) Incidental v. consequential damages
a) incidental and consequential damages – for Seller - 2-710, for Buyer – 2-715
(1) Incidental damages – commercially reasonable charges, expenses or commission incurred directly related to breach – e.g - in stopping deliver, transportation, care and custody of goods after breach in connection with return or resale of the goods or otherwise resulting from the breach
(2) Consequential damages – any loss resulting from general or particular requirements and needs of which buyer/seller, at time of contracting, had reason to know and which could not reasonably be prevented
(i) **in consumer contract, seller cannot recover consequential damages
b) *** consequential damages are limited to those of which the seller AT TIME OF CONTRACTING had reason to know and which could not reasonably be prevented by cover or otherwise
iii) “repair or replace” – contract can be limited in remedy to “repair or replace” such that cannot give goods back or sue for damages but has to allow seller to fix it.  
a) 2-719(2) – but where such repair or replacement fails to resolve the issue, buyer can say that the limited remedy has failed and can get remedy under any provision of the UCC
iv) 2-607 – where the buyer has ACCEPTED any goods, buyer must pay at the contract rate for those goods.  
a) If there is acceptance, no option except set-off or pay and sue for damages.  If you accept the benefit you must pay the price
b) This does not apply if buyer would not have reason to know of defect/non-conformity at time of acceptance
B. Terminology
1. R.2d Termination of contract:
i) Termination – when a party ends the contract b/c the contract allows them to for ANY OTHER REASON BUT BREACH
ii) Cancellation 2-106 – ENDED B/C OF A BREACH – duties are ended but the breaching party is liable for damages for anything that happened before and the entire contract going forward
2. Rescission = 
i) Revocation of acceptance – BUYER – 2-608 – buyer may revoke acceptance of a lot or commercial unit when non-conformity substantially impairs its value to him if he has accept it when
a) Reasonable assumption that non-conformity would be cured and not seasonably cured OR
b) Without discovery of such non-conformity by difficulty of discovery before acceptance or by seller’s assurances
c) Must occur within reasonable time after the buyer discovers or should have discovered the ground for revocation and before any substantial change in condition of the goods not caused by the good’s defects (e.g. - depreciation over time)
ii) Reclamation of goods – SELLER – 2-702 – where seller discovers the buyer to be insolvent, may refuse delivery except for cash including payment for all goods delivered prior to such discovery and stop delivery
a) May reclaim goods if demands within 10 days after delivery or if buyer misrepresented his solvency/insolvency in writing within 3 months of delivery date, the 10 day limitation doesn’t apply
b) ***successful reclamation of goods EXCLUDES all other remedies with respect to them
C. Buyer’s Remedies
1. One Shot Sale of non-conforming good
i) Buyer and seller contract for sale of good, and upon delivery, buyer has the opportunity to inspect the good within reasonable time to ensure that it is conforming.  POSSESSION OF GOODS DOES NOT CONSTITUTE ACCEPTANCE
a) 2-601 - Upon discovery that the good is non-conforming, buyer has the right to 
(1) accept in whole or 
(2) reject in whole or
(3) accept any commercial unit or units and reject the rest
(4) Perfect Tender Rule – if the tender fails IN ANY RESPECT to conform to the contract, such that there is ANY BREACH (defect, breach of express warranty, implied warranty, not fit for ordinary purpose, not fit for particular purpose where buyer relied on seller), 
b) 2-602 – rightful rejection
(1) Rejection must be made within a reasonable time after the delivery or tender.  Rejection is ineffective unless buyer seasonably notifies the seller
(i) Reasonableness is determined by the type of good and the type of non-conformity – the more latent it is or the more complex the good is, the longer buyer will have time to inspect – factual determination
(ii) Any behavior by buyer inconsistent with buyer’s rejection will constitute an acceptance – use of goods, acts as owner
(iii) Upon rejection, if buyer is still in physical possession of goods, buyer is under a duty to hold goods with reasonable care for a time sufficient to permit the seller to remove them
(2) UCC v. Common law trends – 
(i) UCC DOES NOT ALLOW ANY use of goods after rejection
(ii) Under the common law, if buyer rejects and seller refuses to accept the rejection or take back the non-conforming good, then buyer may continue to use the goods without invalidating rejection of the goods if such USE IS REASONABLE:
(a) Did the seller give buyer any instructions concerning return of the rejected goods?
(b) Did buyer’s business needs or personal circumstances compel the continued use?
(c) During such use, did seller persist in assuring buyer that all non-conformities would be cured?
(d) Did seller act in good faith?
(e) Was the seller unduly prejudice by the buyer’s continued use?
c) 2-606 – Acceptance of Goods
(1) After a reasonable time to inspect the goods signifies that the goods are conforming or that he will take/retain them in spite of their non-conformity OR
(2) Fails to make an effective rejection 
(3) Does any act inconsistent with the seller’s ownership
(4) 2-608 - Even if accepted, buyer has a right to revoke acceptance when
(i) Buyer was aware of a non-conformity but seller assured that it would be fixed OR
(ii) It was a latent problem that a reasonably prudent buyer would not discover
(iii) AND AND AND the defect substantially impairs the value to the buyer
(a) Thus, there is no perfect tender rule but instead doctrine of substantial impairment when it comes to revocation of acceptance
· Don’t was speculation at expense of seller
· May depreciate significantly in value
(b) Revocation of acceptance most commonly used when after seller has made numerous attempts to repair and fails to do so.  Then buyer can revoke acceptance
(c) Rather than revoking acceptance, buyer may just accept goods and sue for damages resulting from breach (2-714)
· = difference at time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted
ii) 2-508 - Seller has the /right opportunity to cure under certain circumstances– on its face, only deals with rejection but implies that can apply to revocation as well
a) if time of performance has not yet expired, seller may seasonably notify the buyer of his intention to cure and may then, within the contract time make a conforming delivery
b) if buyer rejects a tender which seller had reasonable grounds to believe would conform, the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender
c) Shaken Faith Doctrine – if buyer is not secure with the product b/c defect is SO MAJOR, courts wont’ require the buyer to take the product back, even if repaired
iii) If seller loses opportunity to cure or is unable to cure, after either rejection or revocation of acceptance, the buyer has remedies available under 2-711 – to cancel contract AND:
a) Cover – 2 - 712 – buyer can, in good faith and without unreasonable delay, make any reasonable purchase in substitution for those goods due from the seller.  Buyer may further recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages but less expenses saved in consequence of seller’s breach
b) Recover damages for nondelivery/repudiation – 2-713 – damages measured as difference between market price AT TIME BUYER LEARNED OF BREACH and the contract price AND incidental & consequential damages less expenses saved in consequence of the seller’s breach
(1) Seller has the burden of proof if wants to show that buyer covered under market price.  Especially difficult if buyer is frequent market participant to differentiate a cover purchase and regular purchases.  
c) Damages for Accepted Goods – 2-714 - = difference at time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted
d) Consequential damages – 2-715 - any loss resulting from general or particular requirements and needs of which buyer/seller, at time of contracting, had reason to know and which could not reasonably be prevented
e) Specific Performance – 2-716 – may be granted where the goods are unique, 
f) Set-off – 2-717 – upon notifying seller of intent, buyer may deduct all or any part of the damages resulting from breach from any part of the price still due
g) Breaching buyer’s right of restitution – 2-718 – even if buyer breaches, and seller properly withholds goods, buyer still has a right to restitution of any amount by which the sum of his payments exceeds the amount to which the seller is entitled 
2. Installment Sale of non-conforming good on particular installment 
i) 2-612 – installment contract – requires or authorizes the delivery of goods in separate lots to be separately accepted
a) Breach under installment contract – NO PERFECT TENDER RULE
(1) buyer may reject any installment which is non-conforming if the non-conformity SUBSTANTIALLY IMPAIRES THE VALUE OF THAT INSTALLMENT and cannot be cured or if the non-conformity is a defect in the required documents
(i) if seller gives adequate assurance of its cure, the buyer must accept that installment
(2) buyer may reject the ENTIRE CONTRACT when the non-conformity of an installment SUBSTANTIALLY IMPAIRS THE VALUE OF THE WHOLE CONTRACT
(i) if buyer does not seasonably notify seller of the cancellation or brings action with respect to only past installments or demands performance as to future installments, cannot sue under the whole contract
3. 2-723 - Calculating damages when anticipatory repudiation & comes to trial prior to time of performance
i) Timing of measurement
a) at time of repudiation
b) Measure commercially reasonable time after repudiation
c) Measure at time of performance
D. Seller’s Remedies
1. When buyer wrongfully rejects/revokes acceptance of goods, fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then as to any goods directly affect or the whole contract, the aggrieved seller may
i) Withhold delivery of such goods
ii) Resell and recover damages 2-706 – where the resale is made in good faith and in a commercially reasonable manner, seller may recover the difference between the resale price and the contract price as well as any incidental damages less expenses saved in consequence of the buyer’s breach
a) the resale must be reasonably identified as referring to the broken contract
b) when private resale – must give buyer reasonable notification of intent to resell
c) where resale is at public sale – only identified goods can be sold, must give buyer reasonable notice of time and place of resale unless perishable/quickly depreciating goods
iii) Recover damages for non-acceptance 2-708 or the price 2-709
a) When non-acceptance/repudiation by buyer, damages measures as different between market price at time/place for tender and the unpaid contract price together with any incidental damages minus expenses saved in consequence of the buyer’s breach
b) If this is not to compensate seller for loss/put seller in as good a position as performance would have done, then the measure of damages is the profit seller would have made from full performance by buyer, plus incidental damages – when volume seller or unique goods
c) When suing for price, - specific performance of payment by buyer - seller must hold any goods indentified to the contract and still in seller’s control 
iv) Limited right of reclamation
a) Only if B is insolvent, bounced check
v) Cancel – buyers are not allowed to cure a breach b/c one breach indicates a very high risk of breaching again and would put too much of a burden on the seller
vi) 2-710 – incidental damages (NOT CONSEQUENTIAL) – don’t give consequential damages b/c seller can usually resell the goods and any lost profits are covered by 2-708
2. Installment contracts – if substantial impairment in value of the entire contract, then can cancel the contract.
i) Arguably can sue for the balance due and demand adequate assurance before continuing deliveries.  Again, however, if substantial impairment, then cancellation is justified
XIV. Third Party Rights to sue or be sued **note: lay out who the promisor, promisee, beneficiary, assignee, assignor, obligor, obligee, delegator, delegatee are and what the promise/assignment/duty is before going into the analysis
A. To sue
1. General rule: third parties cannot sue b/c they are not in “privity” of contract with promsior
2. Exception: 3rd Party INTENDED beneficiaries/assignees – NOT INCIDENTAL ONCES
i) R.2d 302 – intended v. incidental beneficiaries/assignees – factors for determining if beneficiary/assignee is intended:
a) Does the language of the contract indicate the purpose of giving 3rd party benefit and if not explicit, is it implied? – focus is primarily on the intent of the promisor
b) Does performance of promise satisfy monetary obligation of promise to a beneficiary? – when a party arranges debt owed them to be paid to another
c) Is it reasonable and likely that beneficiary will rely on the promise?
d) Will recognition of beneficiary as intended beneficiary prevent multiple actions?
e) Would anyone other than the 3rd party be interested in enforcing the promise? – sometimes promisee may have no interest in enforcing it and so if 3rd party isn’t allowed to sue, there may be no one interested in enforcing it
ii) It is not necessary for the 3rd party beneficiary to be ascertainable at time of contracting for them to be intended beneficiaries
iii) cases
a) E.g. – Exercycle of NY – NY is promisee, exclusive distributors are promisors, exclusive distributors are beneficiaries of other exclusive distributors promises.  Promise not to overstep their territories.  Is this an intended or incidental beneficiaries?
(1) Language of contract – not to sell in other territory.  Not explicit, can be implied to benefit other distributors directly or implied to benefit NY by enticing other distributors with such exclusive contract
(2) Performance doesn’t satisfy monetary obligation to a beneficiary here
(3) Other beneficiaries will likely rely on the promise when entering into the contract that they have exclusive dealings in their territories
(4) If beneficiary not allowed to sue, may lead to multiple litigations b/c will sue NY who then in turn will sue promisor
(5) NY doesn’t really have much incentive to sue, although in the long run would want to enforce promise that makes the contract enticing to other distributors but in short run, beneficiary has a stronger incentive.  Also, not feasible for NY to sue b/c can’t really show any damages and unlikely that exercycle of NY can monitor all distributors to see if poaching on others’ territories
b) E.g. – Uhl v. City of Sioux – City promised state to build bridges over highway and roads providing access.  One in particular was to run past Uhl’s property.  City condemned the property to do the construction.  Never built the road running past Uhl’s property.  Promisor – City, Promisee – State, Beneficiary Uhl.  Are Uhl’s incidental or intended beneficiaries?
(1) Language of contract never mentions them or their property
(2) Performance doesn’t satisfy monetary obligation to a beneficiary here
(3) Uhl’s may have relied on the promise, however doesn’t appear to be detrimental reliance
(4) Overall Uhl’s just happen to be in the area also, courts disfavoring suing the govt entity b/c would create situation of multiple actions where others in the area would then also bring actions
3. Can promisor raise its claims/defenses that it has against promisee against the  3rd party beneficiary?
i) yes, if the claims/defenses arise out of the same contract, unless the contract or considerations of fairness or public policy indicate otherwise (e.g. – union pension fund case)
ii) general rule: promisor and promisee can discharge/modify an agreement/contract when there is a 3rd party beneficiary, UNTIL the beneficiary, without notice of the discharge/modification,
a) materially changes his position in justifiable reliance on the original promise
b) brings suit on the original promise
c) manifests assent to it at the request of the promisor or promisee         
B. Assignment of Rights & Delegation of Duties
1. When is a duty delegable? R.2d 318/UCC 2-210 – an obligor can delegate his performance to another unless such delegation run contrary to public policy or the terms of the promise
i) A promise cannot be delegated only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised (personal services/unique abilities)
ii) An obligor/delegator will not be discharged of any duty or liability of the delegated duties despite such delegation, unless explicitly agreed to by the obligee
a) Novation – when the duties/liability is given over to a substitute third party such that original delegator is no longer a party to the contract
iii) General rule re obligee v. delegator: delegation of duties does not relieve delegator of liability to obligee, unless obligee agrees to novation (substitute the delegate for the delegator)
iv) E.g. – Macke v. Pizza – Delegator/Obligor is Virginia Coffee, Delegatee is Macke Company, Obligee is Pizza,  Promise – to install, stock and maintain vending machines at business locations.  Court held that Pizza shops didn’t have a substantial enough interest in having Virginia not delegate the duty to another since Virginia would still be liable/responsible for the performance of duties as designated under the original contract – if it was such a substantial interest, they could have stated so in the contract, that duty was not delegable. 
2. When can rights be assigned? R.2d 321
i) Unless provided otherwise by statute, an assignment of a right to payment or rendering of services arising out of an existing employment or other continuing business relationship is effective in the same way as an assignment of an existing right
ii) General rule: contract rights can be assigned unless they involve obligations of a personal nature or there is some public policy against the assignment
a) Special rules govern the assignment of personal guarantees
(1) If general guaranty, then assignable – general is to all persons generally
(2) If specific guarantee, then not assignable – specific is addressed to a particular person, firm or corp such that only the promisee named in the instrument acquires any rights under it. 
b) General rule re liability to obligor: assignee not liable to obligor unless assignee has agreed to perform assignor’s duties.  Depends on if the entire contract, or just payment, was assigned.
iii) E.g. – Evening News v. Peterson – employment contract where Peterson (obligor) contracted to render services to WDVM-TV (obligee/assignor) who assigned such benefit to Evening News (assignee).  Peterson did not want to work for Evening News who then sued him for breach of employment contract.  
iv) E.g. – Finance America v. HEH – Sylvania & Maguire (assignor/promisee) finances HEH’s (promisor) purchase of goods and asks Hall’s for a personal guaranty of the debt.  Sylvania & Maguire then assign the debt to Finance America and Halls default.  Court held that based on language of guaranty, it was a specific guaranty b/c specifically named Sylvania & Maguire, therefore the personal guaranty was not assignable. 
3. To what extent can parties make a right not assignable or duty delegable through the terms of the contract?
i) Anti-assignment clauses are generally enforceable
ii) Anti-delegation clauses are enforceable
iii) Exceptions: some real property cases and right to the payment of money (2-210)
a) Policy favors assignment of rights when payment of $ and will uphold such assignment even when provided otherwise in the contract
b) Free assignment of claims is useful for the economy and if debt is freely assignable, then more likely to extend credit
4. Can Obligor raises claims/defense it has against obligee/assignor against the assignee?
i) General rule: assignee stands in the shoes of the assignor .:. defenses assertable against assignor on same contract can be asserted against assignee
ii) Exceptions:
a) Unrelated claims which accrue after notice of assignment given to obligor
(1) Once obligor has notice that a particular contract has been assigned to an assignee, legally obligated to pay the assignee and cannot raise any unrelated claims (which otherwise would be able to as against the assignor had the assignment not occurred)
(2) Is it fair to require the obligor to pay on the contract merely b/c it has been assigned, meanwhile there are other material breaches occurring on other contracts/claims with the assignor that obligor cannot use this claim to set-off/suspend to assist obligor in dealing with other claims? Especially since if this claim had not been assigned to another, would be able to do so?
(3) On the other hand, not fair to subject the assignee to unrelated issues arising between obligor and obligee/assignor.  
b) Obligor agreed to waive defenses against assignee – not enforceable in consumer transactions
(1) Hell or high water clause – no matter what, have to continue paying and performing
c) Holder in due course (SUPER plaintiff) of negotiable instrument is suing obligor – not enforceable in consumer transactions = bona fide purchaser of any kind of asset, pure as the driven snow
(1) Negotiable instrument – “words of negotiability” – pay to the order, pay to the bearer.  Absent these words, the note is rendered nonnegotiable and the liability is determined as a matter of simple contract law
(2) Holder in due course = a purchaser in good faith of a negotiable instrument – has no notice of the underlying transaction that gave rise to the promissory note/negotiable instrument
(3) No claims/defenses can be asserted against holder in due course of negotiable instrument
