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I. WHEN IS A PROMISE ENFORCEABLE?

A. Consideration – Requirement for Exchange (71)

1. A performance or return promise must be bargained for

i. It is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

ii. Performance may consist of

a. Act other than a promise OR

b. Forbearance

c. It is any action that the offeror reasonably induces from the other party

2. Mutuality (79)

i. If consideration is met, a mutuality of obligation is not required

ii. Lack of mutuality does not necessarily make a contract invalid

a. Unilateral Contracts

1. Usually employment contracts: these never have a mutuality of obligation (the employee can leave at anytime); however, the employer often induces employee to work and this performance is sufficient consideration

B. Lack of Consideration

1. Gratuitous Promise

i. These are not enforceable: for example, “Yes, I’ll help you out” is usually not thought out and unenforceable. Even if the promisee ends up suffering, his behavior was not bargained for and usually not induced.

ii. Gratuitous gifts do not require consideration and are usually enforceable

2. Illusory / Alternative Promise (77)

i. A promise or apparent promise is not consideration if the promisor reserves a choice of alternative performances

ii. The promisor has to limit his options. He can’t say “I’ll buy wheat from you within 30 days if I feel like it.” This is illusory. Instead, he must say “I’ll buy wheat from you within 30 days and during that time I’ll buy at least 10 barrels.” Here, he’s saying he’ll buy at least a minimum, limiting his options.

3. Past Consideration / Moral Obligation

i. Performance of a legal duty (73)

a. Performance of a legal duty owed to a promisor that is not in honest dispute is not consideration! BUT

b. A similar performance is consideration if it differs from what was required by the duty

ii. Benefit Received (86)

a. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding EXCEPT IF

1. The benefit received was a gift or in some other way he wasn’t unjustly enriched.

4. Promissory Estoppel (90)

i. A promise which the promisor should reasonably expect to induce action or forbearance and which does induce such action from the promisee is binding IF it’s the only way injustice can be avoided

ii. Justice?

a. Reliance should be reasonable. A fleeting, casual or silly promise would not reasonably induce anybody!

b. Action / forbearance needs to be of a substantial character (example: Hoffman moving all around and selling his things for Red Owl)

5. Requirement / Output Contracts

i. These contracts can be made with good faith; good faith may be seen as qualifying for consideration

ii. It is a term that measures the quantity by the output of the seller or the requirements of the buyer. Such actual output or requirements may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or other wise comparable prior output or requirements may be tendered or demanded.

a. A requirements buyer may reduce his requirement to zero if he is acting in good faith and if there is no minimum requirement purchase needed.

II. OFFER AND ACCEPTANCE

A. Is there an offer?

1. It is the manifestation of the offeror’s willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

i. Terms need to be reasonably definite!

2. Preliminary Negotiations (26)

i. A manifestation of willingness to enter into a bargain is not an offer if the person knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

3. Advertisements (26A)

i. These are not offers, but often invitations to negotiate. Reasoning: advertisements open up the advertiser to infinite liabilities. The advertisement must be definite to be seen as an offer.

ii. “Shoes selling for $20 dollars” is not an offer because it can be interpreted in many ways and does not contain definite, complete terms.

iii. Exceptions

a. Rewards

1. When an advertisement has a reward to induce performance, it is a valid offer. Example: “Lost dog, if found reward is $50.” This is an offer because the terms are definite and limits performance to the one person who finds that dog.

b. Definiteness

1. If an advertisement limits the price, quantity, and duration of what it’s advertising (the dicker terms!), it may be seen as an offer. Example: “Shoes on sale Friday only for $20, first come first served while supplies last.” This is an offer because it limits the duration of the offer, the price and the quantity – readers will know that quantities are severely limited.

4. Price Quotations (26B)

i. These statements of price usually invite an offer rather than make one, even if it’s directed to a particular person. If the terms however are definite and complete, then even when the word “quote” is used, it may be construed as an offer.

B. Revocation of Offer Prior to Acceptance

1. In general, an offer can be revoked before it has been accepted (with exceptions)

2. Direct or Indirect Revocation (42, 43)

i. An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

ii. An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

3. Exceptions

i. Option Contract (87)

a. An offer is binding as an option contract if it

1. Is in writing and signed by the offeror,

2. Recites a purported consideration,

3. Proposes an exchange on fair terms,

4. Within a reasonable time

b. An offer is also binding as an option contract if it

1. Has actual consideration for the option. Example: “I’ll give you $20 for your offer to stay open for a week.”

ii. Partial Performance of Unilateral Offer: Option Contract (45)

a. Where an offer invites an offeree to accept by rendering a performance and does NOT invite promissory acceptance, an option contract is created when the offeree begins that performance.

iii. Firm Offer (2-205)

a. An offer by a merchant,

1. In signed writing, which by its terms gives assurance that it will be held open is not revocable

2. Does not need consideration

b. A firm offer will stay open for a reasonable amount of time no longer than 3 months.

c. If the term of assurance is on a form supplied by the offeree, it must be signed by the offeror
iv. Promissory Estoppel (87.2)

a. An offer, which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance, is binding as an option contract to the extent necessary to avoid injustice.

C. Acceptance

1. Definitions (50, 2-207)

i. Acceptance of an offer is a manifestation of assent to the terms made by the offeree in a manner invited or required by the offer.

ii. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance.

2. Power of Acceptance

i. Revocation (42)

a. An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract

ii. Death or Incapacity (48)

a. An offeree’s power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract.

iii. Acceptance Which Requests Change of Terms (61)

a. An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated UNLESS

1. The acceptance is made to depend on an assent to the changed or added terms (this would be a rejection and counter-offer).

3. Methods of Acceptance

i. Mailbox rule (63)

a. An acceptance made in a manner and by a medium invited by an offer is operative (it forms a contract) as soon as put out of the offeree’s possession, even if it never reaches the offeror EXCEPT

1. Option contract acceptances are only valid when the acceptance is received by the offeror.

ii. Silence (69)

a. Usually, an offer cannot be accepted by silence. An offeror cannot unilaterally make a contract and force the offeree to speak up if he wants out.

b. Silence and inaction operate as an acceptance only if:

1. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

2. Where the offeror has stated to the offeree that assent may be manifested by silence or inaction, AND the offeree in remaining silent and inactive INTENDS to accept the offer.

3. Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

iii. Performance (62)

a. Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance is an acceptance by performance.

1. This acceptance operates as a promise to COMPLETE performance

2. The offeree may not seek action against the offeror if he does not complete performance; that is, he may walk away from performing and expect no return promise, or perform completely and then expect the return promise.

III. DISCREPANCIES BETWEEN OFFER AND ACCEPTANCE

A. Mirror Image Rule

1. Under common law, the offeree’s acceptance must match the offeror’s terms to be a definite acceptance.

2. Counter Offer (39)

i. This is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from the original offer.

a. The offeree’s power of acceptance is terminated by his making a counter offer, UNLESS the offeror remakes the original offer.

3. An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms.

i. Example: “I accept your offer and hope that you can deliver it by next week.” This is a definite acceptance with proposals that do not radically change the original offer. It is a valid acceptance and the offeror may choose to accept the additional proposal if he wanted.

ii. Example: “I accept your offer only if you ship it express overnight.” This is a rejection and counter offer because he is making a conditional acceptance; he will only accept if those additional terms are agreed upon.

B. Battle of the Forms

1. Last Shot Doctrine

i. When parties go ahead and perform, indicating that a contract exists, the terms are those of the last form or offer sent out by either party.

a. So, if the offeree made a rejection and counter offer and both parties performed, the terms are the offeree’s because his was the last offer made before performance.

2. Sale of Goods: 2-207

i. The battle of forms may occur in 3 situations:

a. The writings form a contract;

b. There is an informal contract with written confirmations;

c. There is an oral contract with contract through performance.

ii. Step 1: Acceptance

a. A definite and seasonable expression of acceptance which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, UNLESS acceptance is expressly made conditional on assent to the additional or different terms.

1. The conditional acceptance needs to be clear to the offeror. He must reasonably understand that the offeree is unwilling to continue without the extra terms. “Subject to these terms” would still be a seasonable acceptance, but “assent to terms required” in bold lettering would be a conditional acceptance.

iii. Step 2: Additional Terms

a. The additional terms may be seen as proposals, but BETWEEN MERCHANTS these terms becomes part of the contract UNLESS:

1. The offer expressly limits acceptance to the terms of the offer;

2. They materially alter it; or

i. Material alteration would bring a surprise or hardship to the other party. 

ii. Trade Usage: If a term is added but it is a common practice in the trade, it will not be seen as a hardship.

3. The offeror notifies his objection within a reasonable time.

4. Regarding merchants (2-104):

i. A merchant is a person who deals in goods of the kind or has knowledge or skill peculiar to the practice or goods, or someone the party has hired with that knowledge or skill.

iv. Step 3: Performance Anyway

a. Knock out rule

1. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract although the writings of the parties do not otherwise establish a contract. In such case the terms consist of those terms on which the writings of the parties agree, together with any other supplemental terms.

i. This is a contract by performance. The terms in the writings that are not agreed upon are knocked out, and may be filled by gap fillers.

ii. If the agreement is oral with additional or different terms that are not conditional, there is a contract. The additional terms must be analyzed under 2-207.2, but the different terms will be knocked out.

b. Different Terms

1. When there are different terms in a contract, they may be treated three ways:

i. Original offeror’s terms: the terms will not become a part of the contract unless the offeror assents to them.

ii. Additional Terms: the terms may be seen as additional terms and should be analyzed under 2-207.2

iii. Knock out Doctrine: the terms may be seen as different and should not be included. Gap fillers will fill in the holes instead.

1. Gap Fillers

a. Example 2-306: A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence.

b. Example 2-305: The parties if they so intend can conclude a contract for sale even though the price is not settled. Regardless, the price will be set in good faith. Here, the parties can still be bound UNLESS the parties intended to make a contract only if the price was fixed.

c. Gap fillers in the UCC may include price, time, method and date of delivery, and time and method of payment.

C. Rolling Contracts (2-204.3, 2-606)

1. These are “money now, terms later” contracts. Example: shrink-wrap licenses which a buyer pays for, then agrees on the terms when he opens the box and does not return the item.

2. Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract.

3. Acceptance of goods: occurs when the buyer

i. After a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or

ii. Fails to make an effective rejection but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them

a. Rightful rejection (2-602)

1. Rejection of goods must be within a reasonable time after their delivery or tender. It is ineffective unless the buyer seasonably notifies the seller

D. Quasi Contract: Implied in law

1. These are contracts which have not been formally formed but the law recognizes them in order to neutralize unjust enrichment

2. Requirements:

i. Unjust enrichment. Goods or services must have been provided with a reasonable expectation of compensation

a. The goods cannot have been a gift (gratuitous)

b. Family members cannot expect compensation

c. Good Samaritans are viewed as not expecting compensation

d. Professionals (i.e. doctors) can collect compensation

ii. The party seeking restitution cannot be an officious intermeddler

a. This discourages unwanted behavior. If they had time to bargain, then they should have bargained.

iii. If a contract was in place, parties must generally follow contractual terms of compensation

a. Example: an employee getting paid $60k a year under contract cannot sue under quasi contract for more money if he thinks his employer was unjustly enriched because he was contracted under $60k.

E. Modifications

1. These are contracts to change contracts. Under common law, they are required to have separate consideration.

i. Pre-existing Legal Duty (73)

a. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; BUT a similar performance is consideration if it differs from what was required by the duty.

2. Settlement Agreements

i. Accord and Satisfaction

a. This is an agreement to settle for less than what is owed.

b. Good faith dispute required

1. If the amount owed is unliquidated (disputed), the agreement to settle for an amount qualifies as consideration and is enforceable.

ii. UCC approach

a. Modifications (2-209)

1. An agreement modifying a contract needs no consideration to be binding

2. A signed agreement which excludes modification except by a signed writing cannot be otherwise modified.

i. Between merchants, the requirement form supplied by one party must be signed by the other party.

b. Accord and Satisfaction by Use of Instrument (3-311)

1. If a person against whom a claim is asserted proves that he in good faith tendered a check to the claimant as full satisfaction of the claim and the amount was disputed, and the claimant obtained payment of the check:

i. The claim is discharged if the person proves that the check was tendered with conspicuous language stating it was in full payment.

2. These claims are not discharged if:

i. The claimant proves that he sent a notice to the person that checks should be sent to a certain person or office and it was not received by that person or office; or

ii. The claimant proves that within 90 days he returned the check to the person.

3. The claim is discharged if the person proves that the claimant knew that the check was tendered in full satisfaction.

4. A claimant cannot accept full payment under protest and cash the check. If he accepts the check that has full payment language, he is accepting that the debt is resolved.

3. Exceptions

i. Stuff happens (89)

a. A promise modifying a contract not fully performed is binding IF

1. The modification is fair and equitable in view of circumstances not anticipated by the parties

2. To the extent that justice requires enforcement in view of material change of position in reliance on the promise

b. This allows good faith modifications without consideration when one party realizes that the contract needs to be modified for good reason. Example: if I am digging a hole and realize pipes are in the way which we didn’t know about. Here, I can request a modification.

4. Duress / Threats (175, 176)

i. Duress by threat makes a contract voidable if:

a. A party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative
1. The party really has to have no reasonable alternative. If they could have gone elsewhere or found some other way out, those are reasonable alternatives. 

ii. A threat is improper if:

a. What is threatened is a crime, or tort, or criminal prosecution, or

b. When the treat is a breach of duty of good faith and fair dealing

IV. TERMS OF CONTRACT

A. Sufficiently Definite (33)

1. Terms need to be reasonably certain to be included in a contract

2. Puffing

i. These are statements made by salesman to enhance the goods. They are not regarded as warranties and cannot be held liable

3. Express Warranties (2-313)

i. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty.

ii. The seller does not have to say “warrant” or “guarantee” for a warranty to take place

B. Express Terms vs. Conduct (1-205, 2-208.3)

1. A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

2. Such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.

i. This is usually seen in employment cases. For example, if an employment handbook says one thing and the company acts in that way (course of dealing), an employee would reasonably expect the employer to act that way towards him. If a handbook says one thing and the employer’s acts are different from the handbook, his actions waiver that handbook and his conduct takes precedence.

C. Inchoate Agreements (Partially formed)

1. The court will ask:

i. Which terms are left open?

ii. How easily can these terms be fulfilled?

iii. Are the parties acting in good faith?

2. Agreements to agree are not enforceable. However, if the parties intended to make a contract and decide on terms later, the contract can be enforceable even if the terms aren’t agreed upon, if the court can fill them in.

i. If one party knows that the other party does not intend to have a contract until more terms are assented to, the agreements are preliminary negotiations and not a contract (27)

3. Promissory Estoppel

i. A party may be able to collect if they detrimentally relied on the other party’s promises and the other party reasonably induced them to act that way.

ii. A court will be more favorable to rule under estoppel if the other party did not act in good faith.

4. Quasi Contract

i. Even if there is no formal contract, if one of the parties has been unjustly enriched, they can probably recover under quasi-contractual theory.

5. Sale of Goods (2-305, 2-309)

i. Open Price Term

a. The parties can conclude a contract for sale even though the price is not settled. The price is a reasonable price at the time for delivery if

1. Nothing is said to price; or

2. The parties fail to agree on price

b. If however the parties intend not to be bound unless the price be fixed, there is no contract.

ii. See Output / Requirements

V. IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

A. Every contract imposes an obligation of good faith in its performance or enforcement (1-203)

1. Good faith is honest dealing.

2. With regards to exclusive dealings, good faith is to the party’s best ability

B. Good faith may be used to fill in gaps in a contract

1. Output / Requirements

2. Percentage Agreements

i. Court usually focuses on what the parties intended when they made the contract (“spirit of contract”)

a. If one party expects percentage rent from a new business venture, they are not expecting high payback. However, if the business is successful, the percentage rent is viewed as a bonus instead of something they were relying on.

b. If high percentage rent is expected and regular rent is nominal, courts expect the party to generate that rent in good faith and not try to take away from the expectant party.

C. Overriding Express Terms

1. Good faith usually will not override an express term in a contract UNLESS

i. One of the parties has an unusual bargaining power over the other

ii. There is a special element of reliance (such as with insurance companies)

VI. STATUTE OF FRAUDS

A. A contract that is within the Statute is unenforceable unless the plaintiff can take it out of the statute. The Statute is seen as a defense against enforcing contracts.

B. A contract is within the Statute if it is:

1. Sale of land

2. Not to be performed within a year

i. Performance

a. If there is any way a contract can be performed, it is out of the Statute

b. Terminating an employee with just cause is performance

c. Quitting a job is performance

ii. Excuse from performance

a. Excuses do not take the contract out of the Statute

b. Death is an excuse: just because someone can die within the year does not mean it can be performed within the year

c. Bankruptcy is an excuse

iii. Over a year

a. Typically an employment contract that is at will is deemed to be over a year. However, if they can be fired or quit at any time, then it can be performed within the year and is taken out of the Statute

3. Over $500 in goods (2-201)

i. If the contract is for less than $500 and then is modified to a price over $500, it is in the Statute

C. If a contract is within the Statute, it must have sufficient writing to be enforceable.

1. Sufficient writing means that there must be evidence of the contract. The contract itself does not have to be in writing. (131)

i. The writing must be signed by the party being charged

ii. It must reasonably identify the subject matter

a. It doesn’t have to have every single detail

iii. It must be sufficient to indicate a contract has been made between the parties

2. Several Writings (132)

i. The memorandum can have several writings if one of the writings is signed, and

ii. The writings in the circumstances clearly indicate that they relate to the same transaction.

a. The signed writing does not have to refer to the unsigned writings, but they all have to relate to the same contract.

3. Memorandum Not Made as Such (133)

i. A signed writing that was not made as a memo of the contract can still be sufficient to satisfy the Statute.

4. Who Must Sign (135)

i. When a memorandum of a contract within the Statute is signed by fewer than all parties to the contract and the Statute is not otherwise satisfied, the contract is enforceable against the signers but not against the others.

5. Loss or Destruction of a Memorandum (137)

i. The loss or destruction of a memo does not render it useless.

D. UCC Approach (2-201)

1. A writing is not insufficient because it omits or incorrectly states a term agreed upon

i. The only term that MUST be correctly written is quantity of the goods
2. Merchant’s Exception

i. Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements UNLESS written notice of objection to its contents is given within 10 days after it is received

a. The writing does not have to be signed by the party being charged

b. Sufficient against the sender means that the writing has to be good enough so that the sender cannot raise it as a defense (good enough to be taken out of the Statute if needed)

VII. PAROL EVIDENCE RULE (2-202)
A. What is the rule?
1. Parol evidence will not be admitted to vary, add to, or contradict a written contact that constitutes an integration.

B. What is parol evidence?

1. This is evidence of an alleged earlier oral or written agreement that is within the scope of the writing, or evidence of an alleged contemporaneous oral agreement.

C. Does it apply?

1. There must be a written contract

2. There must be some sort of prior agreement or contemporaneous oral agreement

i. Modifications aren’t barred from the rule because they happen after the written contract!

3. Is there a complete integration?

i. Definition: When the parties to the contract intended the writing to be the final and complete expression of their agreement. They integrate their agreement into the writing.

ii. When there is a complete integration, nothing can be added to the agreement because the parties decided to join all of their agreements into the one writing.

iii. What constitutes an integration?

a. Formal intent test (Williston)

1. A writing would be treated as an integration if taken as a whole and on its face the writing appears to be an instrument that completely expresses the parties’ agreement.

2. This test usually bars most parol evidence because it is an objective test as understood by a reasonable person.

b. Actual intent test (Corbin)

1. A writing is deemed to be an integration only if the parties actually intended it to be an integration.

2. This test usually admits more parol evidence because it looks at the parties and their relationship and what they could have actually intended. (Majority)

c. Merger clauses

1. This is a provision that states that the written contract is the entire contract between the parties, or is the final, complete, and exclusive statement of all the terms the parties have agreed upon. This can show that the parties did indeed intend for the contract to be an integration.

d. Detail and formality of contract

e. Sophistication of parties

4. Is there a partial integration?

i. This would be less than a complete integration – it is an integration of the subjects actually covered in the writing.

ii. Partial integration would be controlling on those subjects that it covers, but it does not bar parol evidence on subjects that it does not cover.

D. Exceptions

1. Contract not even partially integrated

2. Oral conditions precedent

i. Parol evidence is admissible to prove that there was a condition precedent (written or oral) to the legal effectiveness of the written agreement. That is to say, whether the condition has been fulfilled to even make the contract valid in the first place.

a. This cannot be used to add a condition (because the contract would already be legally effective) – the condition must have been agreed to prior.

3. “Naturally omitted” terms (technically under consistent additional terms)

i. Common law approach

a. Parol evidence is admissible if it concerns a term that would naturally be omitted from the written agreement. A term would be naturally omitted if:

1. The term does not conflict with the written integration; AND

2. The term concerns a subject that similar parties would not ordinarily be expected to include in the written agreement.

ii. UCC approach (2-202)

a. This approach is more liberal than the common law approach.

b. Parol evidence is admissible unless the matter covered certainly would have been included in the written agreement.

4. Consistent Additional Terms (216)

i. Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

5. Misrepresentations

6. Course of performance, course of dealing, and usage

i. Parol evidence is admissible to show any special meanings attached to words deriving from course of performance, dealing, or usage.

ii. Course of performance: evidence of performance within the current contract.

iii. Course of dealing: evidence of performance in prior contracts

iv. Trade usage: performance throughout the industry

7. Ambiguity

i. Parol evidence is admissible to show what the parties meant by the words used in their agreement.

a. Limitation: Even then, what the parties meant couldn’t contradict what the written contract says.

b. Plain meaning rule

1. If there is no ambiguity in a written contract on its face, and no special meaning attached to the words by custom or usage, the terms of the contract are to be interpreted only according to their plain meaning.

8. Mistake (Scrivener's error)

i. Parol evidence is admissible to show that the writing does not correctly represent the parties’ oral agreement (intent).

a. When this occurs, the parties are entitled to reformation, where the court rewrites the contract to reflect the oral agreement

VIII. MISUNDERSTANDING
A. Did one party have reason to know what the other was thinking? (20)
1. No contract is formed if:

i. When there is a mistake in which both parties to a contract have different but equally reasonable interpretations of expressions creating the contract.
a. This occurs when neither party knows or has reason to know the meaning attached by the other; OR
b. Each party knows or has reason to know the meaning attached by the other.
2. A contract is formed with the meaning attached by the unknowing party if:

i. The unknowing party does not know of any different meaning attached by the other, AND

ii. The other party knows or has reason to know the meaning attached by the first party.

a. The difference between this and the first scenario is that both parties know or don’t know about the misunderstanding, whereas in the second scenario, only one of the parties knows what the other is thinking.

IX. UNENFORCEABLE CONTRACTS
A. Mutual mistake (152)

1. A contract is voidable by the adversely affected party if:

i. There was a mistake by both parties on basic assumption on which contract was made, AND

ii. The mistake has a material effect on agreed exchange of performances, AND

iii. He did not assume the risk of mistake

a. Risk is assumed if:

1. Risk is allocated by agreement of the parties, OR

2. Party is aware, at the time of contracting, that he has only limited knowledge with respect to he facts to which the mistake relates but treats his limited knowledge as sufficient, OR

3. Risk is allocated by court because it is reasonable in the circumstances to do so.

B. Unilateral mistake (153)

1. A contract is voidable by a mistaken party if:

i. There was a mistake by one party on a basic assumption on which contract was made, AND

ii. Mistake has material affect that is adverse to the mistaken party, AND

iii. He did not assume the risk of mistake, AND

a. The effect of the mistake would make enforcing the contract unconscionable, OR

b. The other party had reason to know about the mistake or his fault caused the mistake

C. Unconscionability (208, 2-302)

1. If a court finds a contract or any clause to be unconscionable at the time the contract was made, the court can:

i. Refuse to enforce the contract or the clause, OR 

ii. It may enforce the contract without the unconscionable clause, 

iii. OR it may limit the application of the clause to avoid an unconscionable result

2. What is unconscionable?

i. Clauses that are extremely one sided

ii. Undue oppression or unfair surprise

3. Procedural unconscionability

i. This is an unconscionable bargaining process

4. Substantive unconscionability

i. These are contract terms that are unconscionable without regard to the process by which those terms were reached, because they are lopsided.

5. Adhesion contracts

i. These are contracts in which the parties occupy substantially unequal bargaining positions and are generally enforceable.

a. The party in the weaker position is forced to “adhere” to the terms in the other’s printed form on a take it or leave it basis (no dickering)

b. Typical adhesion contracts are life insurance policies, leases, loan agreements

ii. Unfair surprise may result because a given term in the form is contrary to the reasonable contemplation as to what provisions a contract of that general type would include.

a. Adhesion contracts will not be enforced if something is outside the reasonable contemplation of the inferior party

b. Even if the provision is within the reasonable contemplation of the weaker party, it still may not be enforceable if it is unduly oppressive or unconscionable.

D. Impracticability (261, 2-615)

1. A party is discharged from performance if:

i. Performance is made impracticable (not just inconvenient!)

ii. Impracticability is caused from an event (not the party’s fault) the non-occurrence of which was a basic assumption of the contract

iii. Party seeking excuse did not assume risk of contingency

E. Frustration of Purpose – Buyer’s Excuse (265)

1. A party’s remaining duty to perform is discharged if:

i. Purpose of contract has become substantially frustrated without his fault
ii. Frustration caused by occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made

iii. Party seeking excuse did not assume risk of contingency

X. REMEDIES
A. Specific Performance

1. Specific performance (an equitable remedy) will only be awarded when damages are inadequate

2. When are damages inadequate? (360)

i. There is difficulty of proving damages with reasonable certainty;

ii. There is difficulty procuring a suitable substitute performance by means of money awarded as damages;

iii. When is it unlikely that the breaching party will pay.

3. Contracts for personal service or supervision (367)

i. A promise to render personal service will not be specifically enforced!

a. Courts do not want to compel performance from people who do not want to perform.

ii. A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be:
a. To compel a performance involving personal relations the enforced continuance of which is undesirable, or 
b. Will be to leave the employee without other reasonable means of making a living.

1. Example: An injunction did not allow a hockey player to play for the other team. This still left him the option to either play for his first team or get a job as a coach, etc.

iii. What is a personal service?

a. A performance is not a personal service unless it is non-delegable (nobody else can do the job).

1. Parties that render personal services are actors, singers and athletes.

4. Why wouldn’t we want specific performance?

i. Enforcement by the court (366)

a. There won’t be specific performance if the character and magnitude of the performance would impose burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.

b. If it would put a large burden on the court, they won’t allow SP

ii. Efficient Breach Theory

a. Courts do not want to compel performance when resources could be used more efficiently.

5. Equitable Defenses to Specific Performance

i. Balancing hardships

ii. Unfair price

iii. “Unclean hands”

iv. Laches

B. Damages

1. Expectancy damages

i. This places the parties in the position they would have been if there wasn’t a breach

a. It gives the injured party the benefit of the bargain.
ii. Expectation will be measured by (347):

a. The loss in value to him of the other party’s performance caused by its failure or deficiency, PLUS

b. Any other loss, including incidental or consequential loss, caused by the breach, MINUS

c. Any cost or other loss that he has avoided by not having to perform.

iii. Alternative to Loss in Value of Performance (348)

a. Where the loss in value cannot be determined with certainty because of a breach that results in defective or unfinished construction, the injured party can recover either:

1. The diminution in the market price of the property caused by the breach, OR

2. The reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.

2. Reliance damages (349)

i. This places the parties in a place as good as if the contract never happened.

ii. Party has a right to damages based on reliance as an alternative to expectation damages

a. This includes expenditures made in preparation for performance or in performance MINUS

b. Any loss that the party in breach can prove with reasonable certainty the injured party could have suffered had the contract been performed (Greeting card example).

3. Restitution damages

i. This prevents unjust enrichment. Breaching party must “disgorge the value” he received from the injured party.

ii. Restitution is NOT GIVEN if the injured party has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.

iii. When are these damages given?

a. When a party has conferred a benefit under a contract that turns out to be unenforceable;

b. When there was an enforceable contract and a breach, but the contract was a losing one for the innocent party, and she is better off with restitution damages than with expectation damages; and

c. Where no contract was formed but a benefit was conferred in a pre-contractual stage.

C. Limitations on damages

1. Certainty

i. Damages can be recovered only if their amount is reasonably certain of computation.

a. When it’s not reasonable, damages are speculative and the injured party will only receive nominal damages.

ii. When is this limitation seen?

a. Usually when damages in question are lost profits.

b. Example: When there is a breach involving a new business, lost profits are highly speculative because one wouldn’t know how much the new business would have made, in contrast to a business that already existed (since future profits can be based off of past profits!!)

iii. Willful breaches

a. If the breaching party did so intentionally, courts will take it into account when analyzing whether damages are certain (they’ll usually be more lenient).

2. Foreseeability (Hadley)

i. A party can recover only those damages that

a. Should “reasonably be considered as arising naturally, i.e., according to the usual course of things,” OR

b. Might “reasonably be supposed to have been in the contemplation of both parties, at the time the contract was made, as the probable result of the breach of it.”

ii. General damages

a. These flow from a given type of breach without regard to the particular circumstances and are usually not limited by foreseeability.

b. These are the damages that would reasonably be considered as arising naturally.

iii. Consequential damages

a. These are beyond general damages that flow from a breach as a result of the buyer’s particular circumstances (These damages occurred because of your breach).

b. These damages are the difference between:

1. The profits the buyer actually earned after the breach AND

2. The profits he would have earned if work had been done as promised.

c. These damages will only be recovered only if, at the time the contract was made, the defendant had reason to foresee the damages as a probable result of the breach.
3. Time of Performance (to measure value)

i. When measuring damages, value must be what it would have been at time of performance, not some time later (when costs/values can change)

ii. Regarding house sales:

a. When proving what damages of loss of value from breach are, value at time of resale may be helpful, but it has to be pretty close to the actual time of performance
4. Duty to Mitigate Damages

i. An injured party isn’t allowed to recover damages that could have been avoided by reasonable efforts.

a. Sale of goods contracts (UCC)

1. If a seller fails to deliver, the buyer has a right to cover (buy replacement goods and then recover damages)

2. If the buyer fails to cover, she’ll be barred from recovering any consequential damages that she could have prevented!

b. Employment contracts

1. If an employee is wrongfully terminated, he’s under a duty to mitigate by looking for a comparable job (and then get damages).

5. Economic waste

6. Punitive Damages and Emotional Harm

i. Punitive damages are not recoverable for a breach of contract UNLESS:

a. The conduct constituting the breach is also a tort for which punitive damages are recoverable (355).

ii. Recovery for emotional disturbance will be excluded UNLESS:

a. The breach also caused bodily harm or the contract or breach is of such a kind that serious emotional disturbance was a particularly likely result (353).

7. Liquidated Damages

i. Common law approach (356):

a. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
1. So, a liquidated damages provision fixes the amount of damages that will be recoverable in the event of a breach.

i. Damages must have been difficult to estimate at the time the contract was made.

ii. The amount fixed in the provision must be a reasonable estimate, at the time the contract is made, of the damages that would result. (Or else, it would be punitive, see below)

b. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy because it would be a penalty.

1. Courts do not want to unduly punish breaching parties!

ii. UCC Approach (2-718)

a. Damages for breach by either party may be liquidated in the agreement but:

1. Only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, AND
2. The difficulties of proof of loss, AND
3. The inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.

b. A term fixing unreasonably large liquidated damages is void as a penalty.

iii. How to approach the clause:

a. Is it a reasonable alternative performance or liquidated damages?

1. If reasonable alternative performance, it is upheld.

i. Prepayment clauses are usually alternative performances (unless they are triggered by a breach – then it would be a liquidated damage clause)

b. If it is liquidated damages, is the amount reasonable?

1. Look to anticipated or actual loss caused by the breach and difficulty of proving actual loss

2. If the amount is reasonable, it is upheld

3. If the amount is unreasonable, it is a penalty and void

i. If the clause is triggered by a breach, it’s a penalty

XI. RIGHT TO TERMINATE OR RESCIND
A. Available options for a party in the event of breach or failure of condition on performance

1. Termination

i. Termination affirms the existence of the contract

ii. A party must be in material breach for the other to terminate.

iii. It discharges the injured party from the performance of his own remaining promises while at the same time giving him a right to recover expectancy damages from the breach party.

a. Termination would put the parties in the place that they would have been had the contract been performed.

2. Rescission (283)

i. Rescission disaffirms the contract

ii. Rescission is only possible if:

a. Both parties agree to rescind, OR

b. There is a material breach by one party and a claim of rescission by the other.

iii. When rescinding, a party is asking to be discharged from performing his subsequent promises and also that even the executed portion of the contract be undone (unwinding the contract)

a. Here, a party seeks restitution (if there is any unjust enrichment – rescission and restitution go hand in hand)

b. The injured party will give back anything he got from the breaching party, and vice versa.

c. Rescission means that the contract never existed!

3. Setoff

i. When (for example) both parties owe money and one breaches his obligation, the injured party can deduct the damages from his own obligation to “set off” the injury.

a. If a contract has a “no setoff” provision, then the act of setting off would constitute a breach!

ii. Example: in the billboard case, if the cleaner doesn’t perform his obligation (cleaning the billboard), the injured party may hire outside help to do the cleaning and then set off (deduct) the cost against what he was supposed to pay the breaching party.

4. Right to Adequate Assurance of Performance (2-609)

i. When reasonable grounds for insecurity arise with respect to he performance of either party, the other may in writing demand adequate assurance of due performance
a. Until he receives such assurance, the party may if commercially reasonable suspend any performance for which he has not already received the agreed return

5. Action for Damages

i. Another option would be for the injured party to perform and then sue for damages.

B. When can a party terminate or rescind?

1. Express Conditions

i. What is a condition? Either:

a. An event or state of the world that must occur or fail to occur before a party has a duty to perform under a contract, OR

b. An event or state of the world the occurrence or nonoccurrence of which releases a party from its duty to perform under a contract

ii. Difference between a condition and a promise

a. Promise

1. This is an undertaking to perform or refrain from performing a certain act

2. An unexcused failure to perform a promise is always a breach of contract and gives rise to liability.

3. When there is an failure of promised performance, the other party’s performance may be excused

b. Condition

1. Provision the fulfillment of which creates or extinguishes a duty to perform under a contracts (See a.)

2. Nonfulfillment of a condition is not a breach of contract

3. If condition is not fulfilled, other party’s performance is excused.

iii. A provision may be both promise and express condition!

iv. Condition of Satisfaction

a. This is when performance must be to the satisfaction of the promisor as a condition precedent to the promisor’s own duty to perform.

b. How is this measured?

1. Actual personal satisfaction (Subjective)

i. This is usually the measured way when the subject matter involves personal taste or judgment.

ii. This may require the satisfaction of a third party.

iii. Lack of satisfaction must be honest and in good faith.

2. Satisfaction of a reasonable person (Objective)

i. This is usually the measured way when subject matter involves mechanical fitness, utility, or marketability

v. Excuse of Conditions

a. A condition may be excused so that a duty must be performed despite the fact that the condition has not been fulfilled.

b. Waiver

1. A party may waive his right to insist on the fulfillment of a condition upon which his duty of performance depends, either by words or conduct.

c. Forfeiture

1. If the nonfulfillment of a condition would cause a disproportionate forfeiture, fulfillment of the condition may be excused UNLESS

i. Fulfillment of the condition was a material part of the agreed exchange.

2. Example: Burger King!

2. Implied Condition of Performance

i. This is an implied condition that there will be no material breach by either party.

a. This usually is one that the one party has to either render its performance or make a tender of its performance before the other party does.

3. Anticipatory Repudiation (may be a material breach)

i. A repudiation is (250):

a. A statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach (250)

b. A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.

ii. Do we have anticipatory repudiation/breach?

a. Look at words: an unequivocal statement that the party will commit a material breach (“I will not pay next month”)

b. Look at conduct: an act may render party unable to perform (He sells the property to someone else instead of you as promised)

c. Failure to give assurance as repudiation (251)

1. If a party demands adequate assurance and isn’t given any, the party may treat the failure to provide assurance by a reasonable time as a repudiation.

iii. Can the party unilaterally retract the repudiation (256)?

a. A repudiation may be nullified by a retraction of the statement if notification is given to the injured party BEFORE 

1. He materially changes his position in reliance on the repudiation; OR
2. Indicates to the other party that he considers the repudiation to be final.

C. Effects of Rescission and Restitution

1. Divisible contracts

2. Breaching party’s right to restitution (374)

i. Party in breach is entitled to restitution for any benefit that he has conferred by way of party performance or reliance IN EXCESS OF THE LOSS THAT HE CAUSED by his own breach.

ii. Party in breach is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.

a. So, the injured party must first get what they bargained for. If there is excess, the breaching party is entitled to restitution. However, there is no restitution if there’s a liquidated damages clause that is reasonable under the circumstances when there is difficulty proving loss.

iii. Ask: Has there been substantial completion?

a. If no, breaching party cannot sue on contract price and gets restitution only.

b. If yes, breaching party CAN sue on contract price and gets the contract price minus damages

3. Innocent party’s action to restitution (373)

i. The injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

ii. The injured party has no right to restitution if he has performed all of his duties under the contract and no performance b the other party remains due other than payment of a definite sum of money for that performance.

a. So, if the injured party performed all of his duties under the contract, and all that is left is for the breaching party to pay the contract price, recovery is limited to the contract price ONLY.

D. Limits on rescission

1. Rescission is generally available when there is a material breach.

i. When is breach material? (241)

a. Significant circumstances:

1. The extent to which the injured party will be deprived of the benefit which he reasonably expected;

2. The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;

3. The extent to which the party failing to perform or to offer to perform will suffer forfeiture;

4. The likelihood that the party failing to perform will cure his failure, taking into account reasonable assurances;

5. The extent of party’s good faith.

2. Will be limited if status quo difficult to restore

i. Example: A guy made a deal for another's company to acquire his own to publish books. Later on he tries to rescind, but the court doesn’t allow it because it’s hard to put him back where he was before his company was acquired. It’s easier to award damages.

3. Will be limited if damages are adequate (administratively easy)

4. Will be limited if there is a delay to rescind (rescission will be waived)
i. Example: Buyer finds out store isn’t performing the way seller promised. He tries for two years to make it work, then tries to rescind. He should have rescinded the moment he found out the seller had lied to him.
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