Contracts Outline 
Key Terms: 

· Contract (§ 1) – a promise or a set of promises [or performance] that the law will enforce 

· Promise (§ 2) – spoken/written/conduct [manifestation] or something that shows intention; commitment to do something 

· Typically, promising to do something in the future so want a commitment now
· Agreement (§ 3) – manifestation of mutual assent (agree on something) 
· Bargain (§ 3) – special type of agreement; an exchange of promises or promise for performance; type of agreement that can be a contract 

To make a contract there must be a bargained for exchange that includes mutual assent and consideration. (§ 17)
· Make contracts to render some aspect of the future a little more certain (economic theory)
Contract v. Agreement 

· Agreement: any understanding or agreement reached between two or more parties 

· Contract: a specific type of agreement that, by its terms and elements, is legally binding and enforceable in a court of law 

Theory Behind Contracts: 

· Economic efficiency 

· Contracts viewed as good – allows people to decide how to spend their money 

· Breach of a promise could be a good thing (not a moral problem like crimes) 

· As long as plaintiff is compensated, then breaches of contract are acceptable 

· Voluntary obligations – individuals decide to impose contract law upon themselves 

Hawkins v. McGee (1929)
A surgeon performed a procedure on the plaintiff’s hand to remove scar tissue from a severe burn caused by contact with an electric wire (happened nine years prior). The surgeon replaced the scar tissue with a skin graft from the plaintiff’s chest. The treatment caused thick hair to grow on the plaintiff’s hand. The defendant said that the plaintiff would only be in the hospital for three or four days and then he could return to work with a good hand. The doctor also said, “I will guarantee to make the hand a hundred percent perfect hand or a hundred per cent good hand.”
· § 4: a contract does not need to be written; it can be oral 

· The doctor made a promise because he guaranteed a 100% good hand ( doctor made a commitment 
United States Naval Institute v. Charter Communications (1991) 
Plaintiff owned the copyright to Tom Clancy’s book, The Hunt for Red October.  It already had published the hardcover edition.  Plaintiff made a contract with defendant for defendant to publish the paperback edition.  The contract stated that defendant would publish, “not sooner than October, 1985.”   Defendant published in September, 1985.  Plaintiff sued for breach.
· How court can enforce the contract: 

· Pay damages (compensatory)

· Specific performance (injunction) – perform the promise 

· Punish – punitive damages but nonexistent in contract law 

· Contract law tries to return the plaintiff to where he would have been if the contract was upheld 

Sullivan v. O’Connor (1973)
Plaintiff is an entertainer.  She enters into contract with a doctor for a nose job.  (She has a larger nose than she would like.)  The doctor promises to give her a nose that is smaller and more shapely.  She emerges from surgery with a nose that is even worse than she had before the surgery.  Plaintiff sues to recover damages for tort and breach of contract.  
· § 344: Expectation interest, Restitution interest, Reliance interest 

· Expectation: plaintiff’s damages based on putting her in position if promise was performed and not breached 

· Reliance: plaintiff’s damages based on if the contract had never been made (reimbursed for any loss) 

· Restitution: whatever the plaintiff gave to the defendant; deprive the defendant of any benefit (not compensating the plaintiff) 
· Example pg. 20 Note 1

· Expectancy: 20,000 + 3000 + 100 + 10000 = $33,100
· Reliance: 10,000 + 300 + 300+ 9000 = $19,600
· Restitution: $300 
· Why reluctant to award expectancy damages? 

· Might be excessive 

· In medical context, might be unsure that this was a contract (opinion v. commitment/promise) 

· Hard to put (speculative) dollar amount in correct nose 

Consideration (§ 71): bargained for exchange of promise (bilateral) or performance (unilateral) 
· Needs to be what the promisor sought in exchange for his promise 

· Promisee needs to be something given in exchange for that promise 

· Motive is key (essential for bargained for exchange) 

· Timing is key to motivation – can’t be motivated by a promise that hasn’t been made yet 

· Holmes: both parties must agree “that each was induced to promise or to act by the promise or the act of the other” (reciprocal inducement) 
Hamer v. Sidway (1891) 
Uncle promised his 15 year old nephew that if he would refrain from drinking, tobacco, swearing, and gambling until 21, Uncle would give him $5000.  Nephew performed.  Uncle did not pay but held the money for Nephew in an interest bearing account with Nephew's agreement.  Uncle dies.  Nephew brings suit against Uncle’s estate to enforce the promise.  
· The court says there needs to be sufficient consideration 

· A promise can be a promise to do something or give up something 

· § 79: if consideration is met, then benefit/detriment does not matter 

· Benefit/detriment might be evidence that bargaining is going on 
· Motive = essential for bargained for exchange 

· Uncle: seeking nephew to give up drinking 

· Nephew: seeking the promise (aka money) 
Hypos:

1. Assume the uncle promised the nephew money in return for which the uncle asked the nephew to give up drinking.  In response, the nephew agrees to give up smoking.  Is that consideration for the uncle’s promise?
a. No – return promise is bargained for if sought by promisor in exchange for promise
2. Assume the uncle promised the nephew money in return for which the uncle asked the nephew to give up drinking.  The next day the uncle asked the nephew to paint his house and the nephew did so.  Was painting the uncle’s house consideration for the uncle’s promise?
a. No – not in exchange for his promise; seeking the painting but not in exchange for his promise 
3. Assume the uncle wrote a letter to the nephew promising money in return for which the letter asked the nephew to give up drinking.  The letter was never delivered.  By coincidence, the nephew gives up drinking.  Was giving up drinking consideration for the uncle’s promise?
a. No – nephew did not give it in exchange for that promise (didn’t know about the promise) 
4. Assume D offers a reward for finding and returning his lost dog.  P finds and returns the dog, but did not know about the offer.  Can P claim the reward?
a. No – not giving performance in exchange for that promise 
5. Assume the uncle promised the nephew money and asked for nothing in return.  In response, the nephew is so grateful he gives up drinking.  Is the uncle’s promise enforceable under the law of consideration?
a. No – gift is not consideration because there is no return promise or performance; not bargaining for anything/no exchange

i. Gratuitous promises (gifts) are generally not enforceable 
Bargain v. Gift

· Bargain: get back what you want, acting out of self-interest (capitalist system) – society comes out ahead 

· Gift: altruistic; society doesn’t get anything 

Dyer v. National By-Products, Inc. (1986) 

Dyer was injured on the job.  He agreed not to sue his employer in exchange for the employer’s promise of lifetime employment.  But under Iowa law, Dyer would not have won a personal injury suit against his boss because the state workman’s compensation system provided his only remedy.  
· § 74: agree to settle a claim is your promise not to bring a lawsuit is consideration if: 
· (a) some validity to your claim – doubt as to how lawsuit will turn out 

· (b) forbeared a good faith suit in exchange for employment for life 

· In Dyer, 74(a) does not apply because it was clear he could not win 

· If imposing an objective standard under 74(b) then it is redundant under 74(a)

· If there’s some doubt then there must be a reasonable belief 

· Connection between objective and subjective standard ( if it is ridiculous, then maybe we won’t accept it 

· § 79(b): as long as there’s a bargained for exchange the court is not going to police contract and question decisions people made (equivalence in value) 

· the law doesn’t care about equivalence ( capitalism 

· don’t want courts deciding what contracts should be made, the parties decide 

· Peppercorn Theory of Consideration 

Bargained for Exchange: Action in the Past

Feinberg v. Pfeiffer Co. (1959)
Plaintiff was a retired bookkeeper suing her former employer for breach of promise to pay her $200/month retirement.  Plaintiff worked for defendant for almost 40 years.   The company’s board of directors then passed a resolution promising plaintiff $200/month for life after retirement in recognition of her past service.  Plaintiff had not requested this promise and plaintiff intended to continue work even before the resolution.  In fact, plaintiff worked another 1½ years and then retired.  The promise did not require that she work this extra time.  She could have worked longer but relied on the promised pension in making her decision to retire.   Defendant paid the retirement money to plaintiff for about 7 years and then stopped.  The court decides and both parties agree that Mrs. Feinberg’s 40 years of services were not consideration for the company’s promise.  
· § 71(2): did not give 40 years of work in exchange for the promise of retirement benefit; promise made after 40 years and so impossible for her to be motivated 

· timing is key to motivation ( can’t be motivated by a promise that hasn’t been made yet 

· Promise to pay for action in the past is not enforceable 

· Motive – the promise of the money was not a motivation for that 1½ year of work because she would have kept working anyways 
· “In consideration” in the contract would not help ( the law tells you when there’s consideration; just because you say “in consideration” doesn’t mean it is (still backwards looking) 

· Key to consideration is motive 

· Can’t look phoney 

· Asking for something back

· Can’t solve problem by some formalistic statement – need to be bargaining for something you want 

· Motives can be mixed – asking for something and recognizing the service (§ 81(2)) – reciprocal motives 

Token = not consideration [need bargained for exchange] 

If there is consideration ( bargained for exchange ( motive 

a) Don’t worry about benefit/detriment 

b) Don’t worry about equivalence of values

Mills v. Wyman (1825) 
Wyman's 25 year old son, who had been estranged from his father, fell ill after returning from sea.  Mills cared for him until the son died.  Wyman subsequently promised to pay Mills’ expenses.  Wyman then changed his mind and refused to pay.  
· Not enforceable under law of consideration 

· Rendered performance before promise was made ( no bargaining 

· Performance wasn’t given to get the promise TIMING ISSUE

· Morality is too subjective to enforce 

· § 82(1): debt expired because of statute of limitations 

· Yes, even though no consideration for new promise, recognize that new promise is enforceable 

· Pre-existing legal obligation; consideration existed 

· Here, no prior enforceable agreement just moral obligation argument 

Webb v. McGowin 
Webb was an employee clearing the second floor of a lumber mill by throwing large pieces of wood to the ground.  Just as he was throwing a large block of wood he saw McGowin on the ground below.  Webb fell with the block of wood so he could direct it away from McGowin.  Webb was seriously injured.  In gratitude, McGowin promised to pay Webb $15 every 2 weeks for life.  McGowin paid for 9 years.  McGowin died and his estate refused to continue payments.  Webb sues.  Unlike Mills v. Wyman, the court concludes that the promise is enforceable.
· Under § 71, not consideration – act happened then promise was made; the promise did not exist until after the act happened 
· Turned on the fact that it was a material benefit 

· Employee/employer relationship: expect compensation for saving boss 

· Difference from Mills v. Wyman: good Samaritan – gift; good deed – don’t want to monetize every good deed 

· §86 

Need bargaining, but if someone is getting a benefit then that’s evidence of bargaining. 
Kirksey v. Kirksey

Plaintiff, wife of defendant's deceased brother, sues defendant for breach of contract to provide plaintiff with a home to raise her family.  Defendant wrote plaintiff, "If you will come down to see me, I will let you have a place to raise your family."  Plaintiff packed up her family, left the land she had been inhabiting and moved to defendant's land.  Defendant eventually asked her to leave.  Judge Ormond wants to rule there was consideration for the promise made to “Sister Antillico” but was outvoted by the other judges on the court (his “brothers”).  
· Gratuitous promise 

· Can’t just look at the language, need to look at the motive 

· Is there a motive to bargain as opposed to gifts?
· Tramp example: conditional gratuitous promise [qualified promise] – promise of a gift that has a condition on it 

· Tiffany example: father has a motive to see the daughter 

· Family relationship has a stronger argument that it is a gift 

· Eminem example: more bargaining ( babysitting and housesitting 

Strong v. Sheffield 

Defendant's husband owed plaintiff (her uncle) money as a result of buying plaintiff’s business. After the sale and debt incurred by the husband, plaintiff requested and got defendant to endorse a note for the debt owed by husband.  (What is a “note”?  What does it mean to “endorse a note”?)  The uncle waited two years before suing to collect on the note.  
· Promise is a commitment – needs to limit options and can’t be subject to your whim 

· Uncle is a making an illusory promise § 77 – phrased like a promise but it is an illusion; must be more definite to make it a promise 
· If he has total control, then it is not a commitment 

· Giving the business is not consideration for wife’s promise to endorse (past consideration) 
Mattei v. Hopper

Defendant promised to sell plaintiff land for $57,500.  Plaintiff promised to buy under the following terms:  $1,000 down and remainder within 120 days, "subject to obtaining leases satisfactory to the purchaser."  Plaintiff made a down payment.  Before 120 days were up, defendant notified plaintiff that defendant would not sell.
· Issue: condition on the buyer’s promise 
· Promises can be condition; a condition is a limitation on a promise

· You can make commitments that are qualified 

· Promise is not illusory because he must act in good faith while exercising his subjective judgment 

· Promise subject to satisfaction condition is not illusory – it is consideration 

· Condition of satisfaction

· Not totally within the whim of the promisor

· What a reasonable person would do/be satisfied 

· Make judgment about whether satisfied in good faith (can’t be because you changed your mind) 
· Two standards:

· Objective standard – realm of commercial matters

· Subjective standard – in good faith (painting example) 
Structural Polymer Group, Ltd. v. Zoltek Corp.

Z agreed to supply all of SP’s carbon fiber needs at market price for 10 years.  It did not, however, fill SP’s orders for 2005 and 2006.  SP sued, seeking damages for already lost profits and future profits.  Z defended on the ground the contract was not enforceable because it lacked “mutuality of obligation”.  
· Zoltek’s argument: not enforceable because no consideration; “no mutuality of obligation” 

· Not correct - § 79: if there is consideration, then you don’t need mutuality of obligation 

· Why enter a requirements contract? 

· Flexibility ( don’t have to buy more than you need 

· Guaranteed supply 

· Buyer gets certainty of supply 

· Why enter an output contract?

· Won’t sit there and gather dust in warehouse ( can plan 

· Here, if SP wants to buy anything, then they have to get it from Zoltek 

· § 2-306(1): requires good faith 

· limits the discretion of the buyer

· governed by any estimates you made 

· prior history (unreasonably disproportionate) 

· Assume parties are going to act in good faith

· Can’t be dishonest, misleading people 

· Act in manner consistent with what reasonable expectations the other side might be 

For the most part, Restatement & UCC are consistent. 
Wood v. Lucy, Lady Duff-Gordon

Wood was in the business of marketing ladies' clothing and accessories.  Lucy was a designer with a famous name.  Wood and Lucy made a contract under which Wood received exclusive rights to market products with her name on them for at least 1 year, in return Lucy was to receive 1/2 of the profits.  Lucy breached the exclusivity promise by permitting her name to be used by others.  Wood sues for breach.  
· [§ 77 cmt. 9] – Lucy arguing Wood did not give consideration for her promise 

· Court implying, reading into the agreement; need to exercise reasonable efforts to sell those goods 

· Why would she give exclusive rights unless it was expected that he try to sell these products?

· Have to read what they said in light of what makes sense ( business transaction 

· Not governed by UCC because selling her name (not movable/tangible) 

· IP= not goods; not governed by UCC 

§ 73: Pre-existing duty rule 

· Already owed/already obligated to give = not consideration for the promise 

· Not given in exchange for promise; it was already owed 

· Frequently comes up when parties already have a contract and want to modify it 

1. Prof. Gold is under contract with Loyola to give contracts lectures for $100. Gold begs for another $10.  Loyola agrees to pay Gold $110 for exactly the same work.  Is Loyola's promise enforceable?  

i. No – already gave consideration; already obligated under previous contract 
2. Same case except, in addition to begging and whining, Gold offers to clean up after the lecture for the extra $10.  Loyola agrees.  Loyola's promise to pay the extra $10 enforceable? 

i. Yes – giving something new/more 

ii. Promising more money for more work 

iii. No pre-existing duty to do the cleaning 
3. If there is a good faith dispute over preexisting duties, any settlement within the range of the dispute is enforceable.  Loyola hires Gold to give lectures for $10 an hour.  Gold claims he worked ten hours and asks for $100.  Loyola claims he only worked five hours.  Both claims are made in good faith.  Loyola and Gold agree to settle their dispute for $75.  If the evidence shows that Gold in fact only worked five hours, is Loyola’s promise to pay $75 enforceable?

i. Good faith dispute over pre-existing duty 

1. Settlement is enforceable because good faith dispute 

2. Settlements given consideration because in range of dispute 

3. Each side is giving up something 

4. However, $50 would not be enforceable – already had pre-existing duty 
A promise to be enforceable must be supported by consideration. Certain types of promises can be enforceable without consideration. 

· Ex. Webb v. McGowin [past consideration] 

Kirksey: gratuitous promise, no consideration 

Feinberg: retirement benefit not enforceable, no consideration 

Ricketts v. Scothorn

Grandfather gave Scothorn a promissory note for $2,000, telling her that he was giving the money so that she would not have to work.  She soon quit her job, but took another job about 1 year later.  About 2 years after that, grandfather dies.  Executor of his estate refuses to pay the promissory note.  
· Equitable estoppel: if a person makes a factual statement and 2nd person acts in reliance on it; If later they are in court – the first person can’t change his story; estopped from alleging different facts because 2nd person changed position in reliance of 1st statement 
· Hypo: neighbor’s fence; representation as to a fact that was relied on 

· Promissory estoppel: a promise and action in reliance of that promise 

· Here, promise enforceable because there was reliance on it ( induced to take action/forbearance 
· § 90 

· Promisor should reasonably expect to induce 

· Grandfather says he doesn’t want her to work anymore 

· Clearly expects that this is her ticket to not having to work not making her promise to quit her job 

· Induces such action 

· His promise would not reasonably expect to induce her to buy a Ferrari (not basis for promissory estoppel) 
Feinberg v. Pfeiffer Co. 

· 40 years of work was not given in exchange for the promise ( no consideration 

· Reliance: she retired when she did [could’ve continued to work] because of the retirement benefit 

· § 90 

· 1) Person who makes promise needs to reasonably expect it to induce action/forbearance 

· 2) Promise induces [her to retire] the action/forbearance 
· problem p.98: promise did not induce his retirement 

Barnes v. Yahoo

· “We’ll take care of it” ( arguably a commitment 

· She could’ve sued boyfriend/Yahoo earlier; forbears from doing something 

§ 90: people usually act on multiple motives; the fact that there are other motives for her to retire should not bar her claim; justice may suggest smaller/lesser damages
Quasi contract: parties never agreed, no assent, literally no contract 

· Implied in law contract: law is implying presence of contract even though parties never agreed to anything 

· Implied in fact contract: parties did think they had a contract, just didn’t write it down or say it out loud – clear based on their conduct; conduct shows intent to bound together 

Cotnam v. Wisdom

Mr. Harrison was injured in a streetcar accident.  Wisdom, a doctor, performed emergency surgery on Harrison, who was unconscious.  Harrison never requested this service.  Harrison dies even though Dr. Wisdom performed competently. Dr. Wisdom sues Cotnam, administrator of Harrison’s estate, for the value of the medical services.
· § 86(1): no promise here because Harrison was unconscious 

· Unjust enrichment: enrichment and unjust to keep it without paying 

· Medical doctors expect to get paid; dealing with a professional rendering services ( not a gift

Hypos: 

1. What if the doctor came upon an unconscious man lying on the street and, realizing that the man was exceedingly ugly, performed emergency cosmetic surgery.  The man is now beautiful and the doctor presents a bill for his services.  Should the patient be made to pay?  Why or why not? 
a. Not life threatening, not lifesaving – patient is enriched, but not unjust to keep it without paying 

b. Patient probably aware that he could get plastic surgery but chose not to 

c. If we make the person who received the enrichment pay for it, then it would not be justice 

d. Deprived of valuable choice that he otherwise would have had 

2. Assume the answer to question 5 is “no”.  If someone delivers a Ferrari to your home by mistake, would you be unjustly enriched if you kept it and refused to pay?  What if someone painted your house by mistake?  What if someone painted your house by mistake because you put a number on the front of your house that was not your correct address?
a. Ferrari – not deprived of valuable choice; can give it back/return without being deprived of some choice 

b. Painted house by mistake – can’t give it back, like patient having cosmetic surgery

c. Switching house address – pay for services 

i. Argument unjust: it is your fault; made the problem come about 

ii. Factors have a bearing on when enrichment can be found unjust: 

1. Who is at fault?
2. Can it be returned without suffering any prejudice? 

3. Or services that can’t be returned deprive you of a valuable choice? 

3. Assume the doctor finds a person on the street unconscious and in need of emergency life saving medical service.  The doctor performs the service and the patient lives, but refuses to pay for the service.  What should be the response to patient’s argument that he was not unjustly enriched because, if he were made to pay for the service, he would be deprived of a valuable choice as to how to spend his money?  How should we value the enrichment?  By the value of the life saved?
a. No one would make the choice to die (unreasonable) 

b. When its lifesaving emergency situation need to pay for services 

c. Don’t buy that you would forego treatment/help 

i. Deprivation of choice argument is typically not going to work 

ii. Suicide – objective test 

d. How to value enrichment? – value of medical services [not value of life saved] 

4. Same case as in question 7, but the life saving service was provided by a person who is not a doctor.  Should that person be entitled to payment under an unjust enrichment theory?  Is there any reason to treat doctors and others in the medical professions differently?  What case that we have read is similar to this hypo?  
a. No – Mills v. Wyman 

i. Doctor assumes no gratuitous intent 

ii. Webb v. McGowin ( actual promise (difference) 
Callano v. Oakwood

Oakwood contracted to sell a lot for a home to Pendergast.  Callano made a contract with Pendergast for trees and shrubs.  Callano planted the trees and shrubs on the lot without Oakwood’s knowledge.  Pendergast had not yet paid for the plants.  He dies before completing the purchase of the lot.  Oakwood sells the lot to another person.  Assume the sales price was higher as a result of the plants.  Also assume the plants could not be dug up and returned.
· No contract between Callano and Oakwood; contract is with Pendergast (another remedy)

· Oakwood was enriched and Pendergast’s estate loses money – then they’ll have to sue Oakwood (not practical) 

· Oakwood was enriched because it added value to the property, but not at fault 

· Can’t give back the shrubs, but can give money (got money because of the landscaping) 

· Unlike cosmetic surgery example, not worse off by giving money because wouldn’t have had that extra chunk of money ( not losing valuable choice 
Pyeatte v. Pyeatte

Husband and wife made an agreement providing that she would work to put him through law school and he then would put her through grad school.  After he becomes a lawyer and before she starts grad school, he divorces her.  
· In a family setting, it is more of a gratuitous effort  

· Quid pro quo ( arguably real contract/agreement 

Bargain: each side giving/getting something 

Mutual assent: mechanics of crating the bargain, what did the parties do that evidenced this bargain? [say, do, write, conduct] 

Offer and Acceptance ( process of assent starts with offer and culminates in acceptance 
Lucy v. Zehmer

Lucy and Zehmer are in a bar drinking.  Zehmer questions Lucy’s financial resources.  Lucy says he will buy Zehmer's farm for $50K.  A discussion regarding the details lasts for at least 40 minutes.  They make two drafts of an agreement and write a final version on the back of the bar bill.  Mrs. Zehmer signs at Lucy's request, as does Mr. Zehmer.  Zehmer claims he then told Lucy it was a joke.  Lucy claims he left the bar insisting there was a contract but admits Zehmer said it was all a joke a day or two later.  
· § 24: offer – manifestation of willingness to enter bargain outward and justify (reasonable person) another person that there is assent 

· Objective theory of contracts – not on what parties claim are subjective intentions 

· To promote economic efficiency/planning 

· Can only plan on what you know; what is apparent and not secret intention 

· Planning – brightline test 

· Hard to determine/set amount of reliance 

· Therefore, contract comes into being when it is made 

· Assent creates contract, so you don’t need to wait 

· Issue here: is there even an offer? Would a reasonable person believe an offer is being made? 

§24: an offer if the other side is justified in believing that if they say yes, then we have a contract 

· If you still need to hear back, then not an offer 

· Offeror’s last shot (if you say yes, then there’s an agreement) 
§24: “will conclude it” 

· Assent will conclude the deal 

· Person giving communication is taking its last shot 

· Will be bound if recipient says yes 

§26: preliminary negotiations – manifestation of willingness to enter into a bargain 
Specht v. Netscape 
Plaintiffs downloaded free software from a Netscape website.  They subsequently sued arguing that their use of the downloaded software communicated private information about their online activity in violation of federal law.  Netscape moved to dismiss the court action and compel arbitration as required by a clause in the License Agreement that Netscape claimed plaintiffs had accepted by downloading the software.  The screen containing the download button appeared before any language suggesting a download amounted to agreeing to the license agreement, which itself could only be accessed by scrolling down and moving through a couple of links.  The page with the download button did not instruct the viewer to scroll down.  The court concluded that the license agreement (with the arbitration clause) was not sufficiently conspicuous to be part of the “offer”.  
· A reasonable person would not realize that they were agreeing to arbitrate any disputes 

· Here, if the terms are not conspicuous (apparent) then those terms are not part of the deal/agreement 

· If it was a hardcopy, then objective standard, not subjective standard that counts – a reasonable person would have read them, so you’re bound [just because you didn’t read it – no excuse, still bound] 

· §211-3: if there is a provision that is ridiculous/onerous won’t be a part of contract 

· if entering into standardized agreement (online) and there’s something there that the company would have reason to know that you wouldn’t agree if you knew it was there then not part of the agreement [can’t sneak in something ridiculous] 
· General rule online license agreements are enforceable even if you did not read it, but here the issue is that the terms weren’t conspicuous 

Owen v. Tunison

Owen sues Tunison for breach of a contract to sell land.  Review the letters exchanged by the parties.  Consider the definition of offer in Restatement §24.  The court decides there was never an offer to sell.
· The first letter is an inquiry/question and not an offer/promise about whether he will sell them the property 
· Need to make a commitment, instead of asking what the other side will do 

· In the second instance, still has equivocal language 

· Didn’t address “will you sell me?” Just addressed the price at which he would sell 

· Preliminary negotiation if the other side would reasonably presume that the other side still needs to say something to have an offer 

· If there is some doubt as to whether there is an offer, then there’s probably not an offer 

· There would be an offer in the first letter if he said, “I will buy your property for $6000.” 

Harvey v. Facey

· Objective theory – looking at language/surrounding circumstances apparent 
· The first telegram is an inquiry and not an offer 

· The answer replied to the second question and not the first question ( “will you sell us” 
§33: there must be some certainty in the contract, especially the price 

· Land contracts: offer must describe property and price 

· Sale of goods contracts: offer must describe quantity and goods involved 

· Service contracts: offer must describe duration and nature of services 

Fairmont v. Crunden-Martin

CM sues Fairmont for breach of contract to sell jars. The court says that a “price quote” is not an offer. 

· Price quote is not enough to be an offer because everybody should understand that the seller does not have an unlimited volume/quantity 

· April 20: pose a question; not language of commitment – has the quantity (ten car loads)

· April 23: doesn’t state the quantity of goods involved – states the price which is the offer 

· April 24: answers in the affirmative = acceptance 

· Offer/acceptance established by the law and not by the parties 

Lefkowitz v. Great Minneapolis Surplus Store

· Advertisements are usually not offers 

· An advertisement is sent out to the world – no seller has unlimited quantity 

· Invitation to buyers to make an offer 

· To make an advertisement an offer, need to address the following problems:
· 1. Unlimited quantities ( state how many the seller has 

· 2. Who can accept it ( goes out to millions of people; say something like “first come, first serve” 

· Here, the ad stated the quantity and said first come, first served so it was an offer 

· Consideration + exceptions 
· Mutual assent 

· Offer ( reasonableness test/objective measure if there is a willingness to enter into a bargain; justified in thinking that other side is making an offer 
· Look at language and surrounding circumstances 

· If it looks like a joke, then it’s not an offer 

· Since contracts are voluntary and if there is reasonable doubt, then will lean towards no contract 
· Wood v. Lucy ( court read into agreement best efforts/reasonable 

Elsinore Union v. Kastorff 

The school district called for bids to build an addition to a school.  Bids were to be submitted on the district’s form.  Kastroff submitted a bid but made an error in calculating the amount.  The form stated that bids cannot be withdrawn within 45 days after being opened and that the party submitting the bid will sign a written contract after receiving notice of acceptance of the bid.  Kastroff’s bid was the lowest by about 10%.  The school board asked him to check his numbers.  He did and affirmed that the bid was accurate.  The board then declared his bid the lowest and voted to give him the contract.  The next day he discovered the error and notified the school district, asking that he be released from his bid.  The district declined and sent him written notice of the award of the contract to him.  He seeks to rescind the contract.  
· Declare there is no enforceable contract and not bound – excusable and honest mistake 
· Court feeling uncertain as to whether there is an offer 

· When there is doubt as to assent, often the courts resolve the case in finding there wasn’t a contract 

· School district thinks something is wrong, but Kastorff checks it and confirms the price 

· §33(1): if the offer is vague/uncertain, then that communication would not justify the person receiving it to say “yes” 

· signals time to negotiate, work out the details

· too vague for a reasonable person 

International Filter v. Conroe 

On February 10th a salesman of International Filter proposed to sell equipment to Conroe subject to approval of International's home office.  
· Feb. 10th: document becomes when accepted by Conroe and approval by officer 
· Conroe’s acceptance = offer (meets §24 definition of offer) 

· Not bound by terminology used by the parties ( if it fits the definition, then that’s what it is because the law defines the terms 

· Will have a contract when it’s approved ( acceptance by return promise; not when goods are shipped and delivered (performance) 

· Court: there is a contract and its enforceable regardless of notice 

· Exception: when the offer manifests a contrary intention or language says that once accepted we have a contract; don’t need to let person know/notice 

Promise: bargain dictates the appropriate consideration returned 

Offer: dictates the form of the acceptance (return promise or performance) 

· §58: the offer decides the form of acceptance; the offer makes clear what the acceptance must be – whatever the offer says is the deal is the terms being accepted 

· §56: to accept by a return promise, you have to let the offeror know (notice) – there needs to be a communication 

· §54(a): to accept by a performance, no notification/notice is necessary
Acceptance 

· assenting to the terms of the offer §50(1) 
· §58: acceptance must comply with requirements of offer ( mirror image rule (acceptance is the mirror image of offer) 

· Offer is in control of how to accept (promise/performance) 

· When offer is made – not acceptance if you agree/accept but put conditions/make changes = counteroffer 

White v. Corlies & Tift

Plaintiff White, who is a builder, gave the Defendant Corlies an estimate regarding the construction of some office space. A day after leaving the estimate with Corlies, White received a note from Corlies. The note indicated that White could begin at once with the construction. White did not respond to the note, but purchased lumber for the job. The next day Corlies sent a second note countermanding the previous note. White began performance prior to receiving the second note.  
· No contract until Sept. 30th 
· Asking for price = preliminary negotiation, not offer – when there is a change, can’t be an acceptance [§39(1): counteroffer] 
· Change in specifications is an inquiry and not a counteroffer 
· Defendant’s note ( not an acceptance – need to talk more; court considers it the offer 

· The proper acceptance was by promise and not by performance 

· If return performance was proper, then §54(2) would apply because the offeror wouldn’t have reasonable means of learning about the performance 

Bilateral contract: promise on both sides – each side has made a promise 

Unilateral contract: one side makes a promise, while the other side gives a performance ( offer calling for acceptance by performance. 

Gold’s Guide 
· §24: offer needs to express a commitment; last shot/final word of the offeror [doesn’t need to hear back, doesn’t need to approve anything] 

· commitment = promise 

· promise = contract 

· §50(1): acceptance also has to make a commitment ( committing to the terms in the offer set by offeror 

· Objective Theory – language and surrounding circumstances 

· §59: if the “acceptance” adds conditions or changes the terms set by the offer, then it is not an acceptance, but a counteroffer 

· Two ways to think of acceptance:

· 1. Performance 

· §54(1): usually, don’t have to give notice unless offeror asks for it 

· §54(2): notice might be necessary if offeror has no adequate means of learning of the performance with reasonable promptness and certainty 

· 2. Promise 

· §56: general rule: there must be notice [needs to be communicated to the offeror] 

· each side needs to understand that the other side assented 

· §42: offerors can revoke offers if they do so before the acceptance [key = timing], so you need to figure out when acceptance is effective ( look at §§54 & 56
· Which rule do you apply when the offer is ambiguous as to how to accept? 

· §32: offeree can choose to accept by promise or performance 

· §62: once offeree begins performing it should be viewed as acceptance by performance 

· §62(2): such an acceptance operates as a promise to render complete performance 
Evertite Roofing v. Green 

· Greens make the offer, which stipulates that Evertite is not bound until executive approves (promise) or accept by performance ( §62 applies 

· Greens want to revoke, but Evertite argues that acceptance came first 

· The offer gave the offeree a choice (§62(1)) – constitutes acceptance by performance, so §54 applies 

· Would it matter if a hurricane was on the way?
· If weather is really bad, then the time for giving notice gets shorter 

· Exception §54(2): need to give notice 

· Assume Green's offer said that Evertite could accept either by a promise or by performance.  Evertite begins work and just before it finishes the work Green says, "I revoke."  Is there a contract?  

· Beginning performance equals an acceptance by performance under §62, so it is too late for the Greens to revoke 

· What if Evertite starts the work and then decides to quit because it is too hard.  Is there a contract?
· §62(2): such an acceptance equals a promise to render complete performance – this would constitute breach of a promise 

· If offer gives choice, then offeree can accept by just beginning performance, but it is also a promise that the offeree will finish the performance. If you don’t, then you are in breach of a promise. 
· What looks like a unilateral contract can become a bilateral contract. 
· Assume Evertite’s offer called for acceptance only by performance.  Evertite begins the work but has not yet completed.  Is there an acceptance yet?  If not, can the Greens revoke?  
· §53(1): rendering of performance  ( where the offer says only one way to accept by performance, the acceptance requires complete performance, so no acceptance 

· Greens cannot revoke because an option contract is created §45 

· Roofing company has option to finish the job or can decide not to finish [not in breach of promise] 

· Give offeree option to complete the performance, so cannot revoke 

· Can the offeree walk away without being in breach?

· Under §62, can’t walk away ( in breach of implied promise 

· Under §45, begin performance is not yet acceptance but an option contract is created – can finish (acceptance) or can walk away – didn’t complete so can’t get payment, never accepted 

Allied Steel v. Ford 

Ford purchased machinery from Allied pursuant to a written contract consisting of Ford's purchase order form.  Allied was required to install the machinery.   A provision in the contract made Allied responsible for damages caused by its employees.  Attached was another Ford form with a broader indemnity clause, making Allied responsible also for damages caused by actions of Ford's employees in connection with Allied's work.  This clause was marked VOID.  Ford made another purchase of machinery from Allied about 1 year later, in the form of an amendment to the first contract.  It contained the broader indemnity provision but it was not voided.  It also provided: "This purchase order agreement is not binding until accepted.  Acceptance should be executed on acknowledgment copy which should be returned to buyer."  On September 5 an employee of Allied was injured through the negligence of Ford.  On November 10 Allied signed the amended contract.  
· Allied’s argument: we didn’t sign amendment until after accident 

· Court concludes that §62 applies, so beginning of the performance by Allied (delivering equipment) was an acceptance of the new purchase order even though the language said amendment should be executed 

· When there is doubt §32 applies, then §62 says beginning of performance = ACCEPTANCE 

· The court looks at language (“should”) and it is not commanding language, just suggestive – leaves open another possibility as to how to accept

· Here, the doubt does not have to do with whether the parties intended to have a contract. Clearly, parties believe they have a contract. Question is what are the terms they agreed to. 

· Amendment to first contract ( change = new machine + new language 

· Shows up with new machine, so know it has to do with new purchase order with indemnity clause 

Corinthian Pharmaceutical v. Lederle Laboratories 

On the day before the new price for a drug was to go into effect, Corinthian placed a telephone order to Lederle’s computer for 1000 vials of the drug at the old price.  Assume the order was placed by pressing numbers on the phone in response to prompts by a computerized voice.  

· A Contract can be created when an individual interacts with an electronic agent (computer) 
· Price list isn’t an offer ( inviting offer from buyer [issue with quantity – not indicating number of items] 

· Tracking number assigned was not assent/acceptance; just acknowledging the order 

· “We will ship the goods” = promise; a computer can accept an offer without any human intervention 

· Seller ships any goods in response to an order = an acceptance 

· § 2-206(1)(b): sent a letter with 50 vials that it was an accommodation not acceptance for other vials 

When, if ever, can an offer be accepted by silence?

· Vast majority of cases = no acceptance; usually need a yes to reasonably conclude that there’s been an acceptance 

· §69: Acceptance by Silence Exceptions 

· a) the offeree takes the benefit with reasonable opportunity to reject it 

· b) offeror has said that silence is enough [subjective] 

· c) previous dealings imply that silence is enough (cycle ( if you want to stop then need to speak up) 

§24: An offer gives the offeree the power to make the contract. 

When does that power terminate? 

· §36: Offeree’s power of acceptance may be terminated by:

· Rejection or counter-offer by offeree 

· Lapse of time 

· Revocation by the offeror 

· Death/incapacity of the offeror/offeree 

Timing of Events = CRUCIAL 

· What happened first? Acceptance or event that terminated power to accept? 

One way the power to accept terminates is lapse.  Here is the law: An offer lapses when the offeree fails to accept within the time specified in the offer or, if no time is specified, within a reasonable time. See Rst. §41(1). 

· An offer can die of old age if it’s not accepted in time 

· 1. Dealing with a commodity that fluctuates in value quickly ( reasonable time needs to be pretty short 
· 2. No acceptance – offer specified how long offeree had to accept – it lapsed; now power of acceptance is in the seller – I accept = counteroffer (offer in context of original offer) 
Problem p. 179 ( time to accept lapsed; acceptance lapsed 
Hoover v. Clements
Hoover made an offer to buy.  When Clements said, in response to Hoover’s offer, “we are ready to go through with it and …would like to discuss it,” was that an acceptance?  
· When looking at assent, if there is doubt the courts typically say no contract because contracts are supposed to be voluntary 

· Won’t impose unless reasonable expectation of assent 

· Not an acceptance – not revocable nor was it rejection ( still preliminary negotiation 
· §42: manifestation of intention not to enter into proposed contract (revocation) 

Dickinson v. Dodds

· Before Dickinson tries to accept, he hears that Dodds may have sold the property to somebody else 
· §42: revocation of an offer when offeree receives from offeror ( Direct 

· §43: Indirect ( definite action inconsistent with intention to enter and offeree acquires reliable information to that effect 

· §43 applies here ( told that seller had sold or was about to sell to somebody else 

· argue that talking to another possible buyer is not definite action 

· argue that Mr. Berry is not reliable information 

· Would §42 work? – No, acceptance happens first so too late to revoke 

· Promised to hold offer to Friday at 9am 

· §87(1)(a): no consideration 

· no indication that offeree and offeror literally created an option contract – no consideration given for Dodds’ promise to keep contract open 

· §87(2) sounds like §90 

· §87(2): inherent that there is a bargaining situation going on 

· §90: promissory estoppel – a doctrine developed to deal with gratuitous promises – situations where there is no bargained for exchange 

· Why does §87(2) not apply in Dodds? 

· Didn’t have to delay accepting the offer 

· Not a forbearance of substantial character to avoid injustice 

· No excuse for delaying 

· Should require more by way of reliance 

· Then, anytime someone keeps offer open without consideration then §87(2) applies [wouldn’t need §87(1)] 

· Typically, need to show: something more by way of reliance than just delay, some act in reliance other than delaying 

UCC 2-205: merchant’s firm offer rule 
· Under the UCC, if a merchant is making an offer in writing promises not to revoke it up to 3 months – don’t need consideration or reliance ( not revocable 
· Makes offer without consideration or reliance irrevocable 

· 1. Sale of goods contract 

· 2. Offer being made by a merchant 

· 2-204: pro; person in the business of selling/buying these goods 

· 3. If merchant promises not to revoke it in a signed writing [separately sign ( sign by revocation provision] 

· 4. If all above is true, then offer irrevocable for time stated or a reasonable time if not stated but not longer than 3 months 

Revocation ( direct or indirect 
· Where offeree receives it [§42]

· Where offeree acquires information [§43] 

Option contract §37: not terminated by revocation

· Where the offeror has bestowed an offeree the option to accept or reject 

Dickinson ( promise to hold offer open and not revoke it; no consideration so not enforceable; if consideration was given, then it would create an option contract 

§45: law implies option contract where offer says you can accept by performance and performance has begun – gives offeree time to perform = ACCEPTANCE 

· No acceptance until performance is complete – needs to rely on offer before he can accept because needs to complete performance to have an acceptance 

Baird v. Gimbel 

· Judge Hand: promissory estoppel (§90) not invented to deal with a bargaining situation [only gratuitous promises] 
· §87(2) is applicable because general contractor relies on subcontractor offer 

§87(2): offer ( bargaining situation 

· reasonably foreseeable that offeree will rely then offer is irrevocable ( option contract 
1. For example, assume an employer offers a job to an employee at a high salary.  Before accepting the offer, but in reliance on it, the employee quits his current job and buys a new car.  The employer then revokes the offer before the employee accepts.  Does the employee have a claim against the employer based on reliance? 
a. You don’t have to rely before acceptance; accept first then you rely 
2. Assume employer makes an offer to pay employee money to repair a car and states that acceptance should be performance of that service.  Employee begins to repair the car but before he completes the employer says, “I revoke.”  Is the revocation effective?  See Restatement §45.
a. Revocation is not effective 
3. The court in Drennan decides that the paving contractor was not free to revoke its offer and had a duty to the general contractor even before the latter accepted.  Is this the correct result under Restatement §87(2)?  How should question 1 above be decided under §87(2)?

a. No – offer would not reasonably expect someone to rely before acceptance 
b. Need to look at the facts 

c. §87(2) imply an option contract to the extent necessary to avoid injustice – reasonable period of time to accept 
§45 & §87 – two different rules lead to an option contract for different reasons [law is reading into it] 
· §45: accept by performance and performance has begun 
· §87: whenever reliance is reasonable and foreseeable 

Consideration given to keep offer open, then that’s an option contract ( law is not implying; parties created 
· §36: power to accept terminated by revocation 

· §37: power of acceptance under option contract is not terminated by revocation 

· §45: option contract created by acceptance by performance 

· §87: option contract created when offer made and offeror should reasonably expect offeree to rely before acceptance 
§38: If offeree rejects offer, then this also terminates power to accept 

§39(2): Counteroffer works as a rejection 

1. No – rejection §36(1)(a) 
2. No – counteroffers terminate power to accept, work like rejections [§39(2)] 

3. Yes §38(2): intention to take under further advisement 

a. Can make counteroffers, but keep original offer on the table ( say you want to think it over = counteroffer not a rejection 

If before acceptance the offer/offeree dies, then no contract 
After acceptance/contract created and one party dies, there is a contract so the obligations/rights of party that has died becomes part of estate. 

Mailbox Rule: when is an acceptance effective (§63(a)) 

· Put the burden on the offeror 

· Unless the offer provides otherwise ( offeror can change the rule; can stipulate acceptance only when she receives the reply 

· Offers, rejections [§40] and revocations [§42] only effective when received 

· Acceptance – only thing in law effective upon dispatch 

1. Offer not effective until received; can’t accept an offer until you receive it 

a. Two different offers (no contract) 

2. Yes – acceptance effective on dispatch; revocation [§42] effective when received 

How is the acceptance communicated? 

· a) If an offer clearly requires use of a particular method of acceptance, use of any other method is a counter offer.

· b) If offer just suggests use of a specific method but does not require it, use of suggested method or different but reasonable method is still acceptance. Use of unreasonable method = counteroffer.  Reasonable means as quick and as reliable as suggested method.

· c)If no method is required or suggested, offer may be accepted by same method used to send offer or any other reasonable method (as quick and reliable as method used to send offer).
U.S. Life v. Wilson 

- §36(1)(b): offer lapses if there is a deadline and it passes 

- Was offer accepted before he dies? 

- dies before acceptance, then too late to accept 

1. beyond his power to stop 

2. even if you can recall acceptance there is still a contract 

3. can’t try to overtake communication – effective on dispatch 

Illustration p. 33 – equitable estoppel [prevents B from making that argument] 

Pg. 199 Problem: Accept the counteroffer that was sent at 5:16 pm, even though original offer lapsed 
To accept an offer, it has to have the same terms ( acceptance must conform to terms of offer [not adding/changing] THE MIRROR IMAGE RULE 

UCC 2-207

· (1) Have an acceptance even though it is not the mirror image of the offer 

· Definite expression of assent (“I agree”; “I accept”) 

· Seasonable: reasonable amount of time 

· Written confirmation: later document; not really the acceptance, but 2-207 working with it as if it was the acceptance 

· Unless: conditional on assent to the additional/different terms [a.k.a. counteroffer] 

· (2) Look at the terms if you pass subsection (1) 

· additional terms considered as a proposal between non-merchants [a.k.a. offeror needs to assent] 

· If parties are both merchants, then default is additional terms are automatically a part of contract unless exceptions apply 

· The offer expressly limits acceptance to the terms of the offer 

· They materially alter it 

· Notification of objection to them has already been given or is given within a reasonable amount of time 

· (3) Conduct is sufficient to show a contract 

· If in 2-207(1) it is a counteroffer and not an acceptance, then there is performance = 2-207(3) 

· Figure out the terms by keeping what is consistent and knocking out additional terms and add in supplementary terms [UCC gapfillers] 

Dorton v. Collins & Aikman

Carpet Mart (CM) purchased carpet from Collins & Aikman (CA).  There is a dispute as to quality.  CA claims the K provided for arbitrating disputes.  CM denies this.  The parties had entered into over 55 transactions under the following procedure:  CM would call with an order.  CA would either accept orally on the spot and send a written confirmation or would accept in a subsequent writing.  The writing contained an arbitration clause and further stated as provided in the indented material on page 206.  The writing was always sent either the day of the phone order or the next day.  CM always received the writing before shipping the goods.  CM accepted and paid for the carpet in question.
· No contract under mirror image rule – added arbitration clause 

· Under common law, arbitration would be included because accepted the last counteroffer 

· Trial court says 2-207(1) doesn’t apply because looks like offeree wants offeror to submit assent, which makes it a counteroffer, so go to 2-207(3) because performance 

· Under 2-207(3), arbitration is knocked out because inconsistent terms between the two and not in gap fillers 
· However, the court finds a contract under 2-207(1). Why don’t we have a counteroffer based on language? 

· Demand for assent back is missing (“subject to” is not strong enough) 
· Under 2-207(2): 

· Both merchants so become part of contract unless exceptions apply 

2-207(2)  
· If merchants, then additional terms become part of contract unless exceptions apply 
· (2)(a-c) exceptions only applicable to contracts between merchants 
· If non-merchant involved, then just a proposal and offeror stays in control 
· Consistent terms in 
· Additional terms out unless offeror explicitly agrees 
· Needs to respond back regarding the additional terms 
C.Itoh v. Jordan

Itoh sends a purchase order and Jordan responds with an acknowledgement, adding an arbitration provision and stating as described on page 210.
· Here, there is a counteroffer because they demanded assent, so there is not an acceptance under 2-207(1) ( go to 2-207(3) 

· Mirror image rule/last shot rule v. 2-207(3) 

· Last shot rule – arbitration would get in because go with last counteroffer before performance 

· Based on performance, look at consistent terms and arbitration gets kicked out 

Bayway Refining v. Oxygenated Marketing 
OMT offered to buy MTBE from Bayway.  Bayway’s acceptance contained an additional term (the tax clause).  Because Bayway had not expressly made its acceptance conditional on OMT’s assent to the tax clause, there was a contract under 2207(1).  As a result, the question in the case was whether the tax clause became part of the contract under 2207(2).
· Acceptance under subsection(1) ( need to go to (2) to determine terms 

· The party claiming the additional term is a material alteration has the burden of proof 

· Material alteration exception to general rule that additional terms automatically become apart of the contract 

· Hard to prove because vague test: Surprise & Hardship 

· Here, it was a common practice in the industry so it should not be a Surprise 

· Questionable about hardship – wouldn’t be a lawsuit if there’s no hardship 

· If it’s a close call, then it is ruled against the person with the burden of proof 

Northrop v. Litronic

Litronic offered to sell printed wire boards to Northrop.  The offer contained a 90 day warranty.  N responded with an invoice that contained an unlimited warranty.  The goods were shipped and paid for.  The court concludes there is a contract under 2207(1) and proceeds to discuss 2207(2).  
· Response to offer has a different term not an additional term 
· 3 different options for dealing with different terms: 

· 1) Conflicting terms are replaced by gap fillers (majority) 

· 2) Original terms are kept ( stay with common law approach (offeror is in control) 

· 3) Apply subsection 2 to different terms (equate different with additional) (CA) 

*Different terms where one party is not a merchant = offer stays in control (mirror image) unless offeror explicitly assents to different terms 
How to protect your client…

· Offeror 
· In the offer, say you can’t make any changes ( this way subsection (2)(a) will protect your client 

· Client can object to any changes, so (2)(c) applies 

· Offeree 

· Make a counteroffer ( here’s what I want and my acceptance is conditioned upon your assent [turn from offeree to offeror] 

· Worry about subsection 3, which knocks out inconsistent terms ( don’t perform unless documentation clear in your favor 

2-313: Express Warranties 

· (a) any promise about the goods or statement of fact (affirmation of the goods) 

· (b) description of the goods 

· (c) sample 

2-314: Implied Warranty of Merchantability 

· If seller is merchant, implied warranty that goods are merchantable ( fit for the ordinary purposes for which such goods are used (c) 

· Example: car for driving on city streets 

2-315: Implied Warranty of Fitness for Particular Purpose 

· Seller at time of contracting has reason to know goods will be fit for such purpose and buyer relying on what they recommend 

· Example: car for driving off road 

Step-Saver Data Systems v. Wyse Technology

Pro-CD v. Zeidenberg

· Court says 2-207 is irrelevant because no battle of forms here 
· Contract was not created until later 

· Can’t modify contract without consideration – needs something new/different on both sides [pre-existing duty rule] 

· Under UCC, can modify agreement later without consideration 

· Offer of the software to the defendant that would be accepted after he buys it, takes it home, reads the license and clicks accept 
· Even if 2-207 applied it would come out the same way 
· Written confirmation approach: it would pass subsection (1) and go to (2) and not both merchants so it becomes a proposal, which the buyer by clicking accept 
Statute of Frauds 
Contracts subject to the statute of frauds:

1.
Marriage contracts.  S of F applies where promise of marriage is part of the consideration for the contract.

1. Certain suretyship contracts.  S of F applies to collateral promise not made primarily for promisor’s personal benefit.  Does the S of F apply to the following: (a) Prof. Gold orally promises to pay his wife’s debt if she doesn't pay it herself.  (b) Prof. Gold promises to pay his wife's debt.  (c) Prof. Gold orally promises to pay his wife’s debt if she will relinquish to him her rights to their house.

a. Yes – collateral promise: promising to pay if primary debtor does not 

b. No – not putting myself second line; just making a gratuitous promise 

c. No – making promise for personal benefit 
3.
Contracts the subject matter of which is an interest in land lasting more than one year.  

4.
Service contracts not capable of complete performance within one year from formation.  The statute of frauds applies only if at the date of formation there was no logical possibility to complete performance within one year from that date.    Does the S of F apply to the following: (a) Student orally agrees to hire Gold to be his contracts tutor for Gold's life. (b) Student orally agrees to hire Gold to be his contracts tutor for 2 years. (c) Gold orally agrees to work as a contracts tutor for ten months, to begin June, 2007. 

a. No – it could be completed in a year (death) 
b. Yes – no logical way to complete this within one year 

c. Yes – even though only 10 months work; going past year because have to wait until June 
5.
UCC Contracts subject to the statute of frauds:  Contracts for the sale of goods for $500 or more are covered by the S of F.

Evidence necessary to satisfy S of F:

1. Writing.  Common law rule: Writing must be signed by the party to be charged (i.e., the person against whom enforcement in the case is sought).  Writing must identify the parties, the subject matter, the consideration given by both sides, and other important terms and conditions.  UCC rule: Writing must be signed by the party to be charged describing goods and quantity.  Examples: (a) Loyola sends a letter to Gold stating “this confirms our agreement under which you will give contracts lectures for two years and we will pay $10,000.”  The letter is signed by Loyola.  Gold refuses to perform and Loyola sues.  Does the letter satisfy the S of F? (b) Manufacturer and Buyer orally agree that Buyer will purchase a carload of T‑shirts for $10,000.  Buyer writes a letter to Manufacturer stating, “This confirms our contract for T‑shirts at $10,000.  [signed] Buyer.”  Enforceable against Buyer? 

a. No – Gold didn’t sign it; S of F applies because can’t complete logically within one year 

b. No – omits quantity 
2. Part Performance of Land or Sales Contract and full performance of Service Contract.   If there is performance, some oral contracts can be enforced to the extent of the performance. Examples: (a) Manufacturer orally agrees to sell Buyer a carload of T‑shirts for $10,000.  She ships half a carload, which Buyer accepts.  Is S of F satisfied?  (b) Buyer orally agrees to buy land from Seller for $100,000.  Buyer gives Seller a down payment of $50,000. Is S of F satisfied? (c) Loyola orally promises Gold, “we will pay you $5,000 per year for two years of lectures.”  Gold works one year. Is S of F satisfied?

a. Yes to the extent of the part performance – If parties perform to extent of performance, contract is enforceable 

b. No – land contracts: part performance by buyer requires payment and go onto land – taking possession and improving it 

c. No – need full performance for service contract 
Douglass v. Pflueger Hawaii, Inc.
Plaintiff, a few months short of his 18th birthday, was hired to work for Defendant.  The employee handbook stated that any claims against the company arising out of employment were to go to arbitration.  Plaintiff signed an acknowledgment form in the Handbook.  Plaintiff brought a lawsuit against the company for sexual harassment and related claims.  Defendant made a motion to have the court proceedings halted and to compel arbitration.  The trial court granted the motion and the Supreme Court affirmed.

· Infancy Doctrine: contracts entered into by minors are voidable 

· Brightline defense: if under 18 then get this defense §14 – however, there are exceptions by statute 

· Long establish exception: contracts for necessaries [to protect minors allow them to enter contracts that are essential] 

· Protect minors from themselves, but also a downside because minors lose the freedom of contract (people will hesitate to enter contracts with minors) 

· Note: once minor hits 18, needs to disaffirm the contract within a reasonable time ( need to exercise right that §14 gives you quickly, or else you lose it 

· §7: voidable contracts = party has the power to void the contract [defense to the enforceability of a contract] 

· §8: unenforceable contracts = courts won’t touch this contract (ex. Contract against public policy) 

· §192 would be an example of an unenforceable contract 

Restitution Problems p.347 

· Minor returns the car and seller returns the cash [back to status quo]

· “You deal with minors at your own peril” – same as above 

Ortelere v. Teacher’s Retirement Board 

A teacher in New York City retired because of mental illness.  She had $70,925 in her retirement account after 40 years of work.  In 1965, without telling her husband, she borrowed the maximum on her retirement account and made an irrevocable election to take maximum monthly benefits, revoking an earlier election to take lesser monthly benefits.  She died 2 months later and this election left the husband with no benefits.  Husband sued to set aside the 1965 election.  The court held that the election was unenforceable.  

· Mental illness – freedom of contract assumption not valid 

· §15(1)(a): person doesn’t understand nature/consequences of the contract [cognitive test for lack of capacity] other party does not need to know 
· §15(1)(b): brings back objective theory of contracts; person cannot act in reasonable manner ( lacks judgment and if the other party has reason to know of the condition 
· Periods of lucidity (mental illness) and make contract while illness is not impacting judgment, then contract 

§16: Intoxicated Persons 

· Unlike §15, the requirement that other party has reason to know up front applies to all persons who are claiming they were intoxicated 

· Burden is on the party claiming the defense 

· Hard to prove intoxication, so need outward signs/manifestation to get the defense 

Alaska Packers v. Domenico 

The plaintiffs signed on in San Francisco to work in defendant’s cannery in Alaska, where there was no local labor force from which to recruit workers.  They boarded a ship in San Francisco and sailed to Alaska.  When they got to Alaska the workers threatened to quit unless they got a pay raise.  By then it was too late to go back to San Francisco and recruit replacements for the salmon season.  The employer agreed to pay more.  The trial court decided the workers could recover the increased salary.  The appeals court disagrees.  
· Pre-existing duty problem (§73) [no consideration] 

· §174: duress under physical compulsion = not a contract 

· §175: assent by improper threat (§176) that gives victim no reasonable alternative 

· Court could’ve used  §176(1)(d) 

· Under duress, person not exercising freedom of choice (contract) – forced to agree to something they wouldn’t ordinarily agree to 

Watkins and Son v. Carrig

Plaintiff agreed to excavate a cellar for defendant in New Hampshire.  Plaintiff did not investigate the site.  Unknown to both, there was huge rock underground that made work much more difficult and expensive than if there had been no rock.  After discovery, plaintiff threatened to breach if he was not paid more.  
· No duress – unexpected circumstance; doesn’t work like duty of good faith and fair dealing – not trying to set-up and not perform if he got more money 
· No pre-existing duty rule problem – doesn’t apply where old contract was voidable (something came up, the rock, that the contractor did not anticipate) 

· §89(a): allows contract to be modified when the circumstances are unanticipated – doesn’t need consideration 

· If the circumstances change after contract is made, then we should let them modify the contract without hitting them over the head with the pre-existing duty rule (UCC already does this) 

Void contract by mistake (use this when a party doesn’t agree to modification) 
§151: mistake defined 

§152: mutual mistake (both parties) 

§153: unilateral mistake (one party) 

§154: when party bears the risk of mistake 
Austin v. Loral 

The facts of this case are complex:  L had a $ 6 million contract with the U.S. Navy to build

radars for use in the Vietnam war.  The contract had a “liquidated damages clause” specifying

damages for late deliveries.  The Navy had right to cancel for default.  L had a subcontract with

A for components. L then was awarded a second contract with the Navy.   L informed A it could

be the subcontractor on this second contract only for components on which it was lowest bidder. 

A responded that, unless L agreed to make A the subcontractor for all components on the second

contract and raise the price it would pay A on the first contract, A would cease deliveries under

the first contract. L contacted 10 other suppliers but none could deliver in time for L to meet its

obligations under the first contract.  L agreed to A's conditions.  A performed on first contract
within a few months and completed the second contract about 1 year later.  L paid in full the

increased price on the first contract but L failed to pay all it owed to A on second contract.  A

sued for the unpaid balance and L sued under a theory of unjust enrichment to recover alleged

overpayments on the first contract.  The court held for L, concluding A was guilty of "economic

duress".

· Austin suing to enforce second contract 
· Loral suing for unjust enrichment of the first contract (forced to pay them more ( economic duress); unjust because extracted through duress 

· Duress is being used offensively as a counterclaim 

· 1) Improper threat 

· 2) No reasonable alternatives 

· §176(1)(d) 

Odorizzi v. Bloomfield 

A schoolteacher agreed to resign after his principal and the district superintendent visited him at his home the day following his arrest on charges of homosexual activities.  At the time (1960s) such conduct was criminalized and sexual orientation was not a protected classification under discrimination statutes.  They threatened to fire him on the spot and publicize the grounds for his firing unless he resigned.   A month later criminal charges were dropped and the teacher sues to rescind the agreement.  

· Duress is not applicable because school had the right/duty to fire him under the law 
· Court holds the contract can be rescinded under undue influence (§177) ( school teacher’s assent not voluntary (freedom of contract) 
· Undue Influence:

· Subjective: show person’s will was overcome 
· Objective: a reasonable person’s will in the same situation would have been overcome as well [factors in case] 
· Key: DOMINATION, person not assenting because that’s what they want ( feel like they have no other choice 
· Needs to be unusual situation (vulnerable person/status)
· Need rich set of facts to make out this defense – need more than one/two factors (pressure in most contracts) 
Swinton v. Whitinsville Savings Bank
Defendant knew he sold plaintiff a house infested with termites but defendant did not tell plaintiff.  Defendant wins.  
· Just failing to disclose is not a defense [caveat emptor] 

· Justification: the buyer should investigate 

· §164(1): two types of misrepresentation: fraudulent or material and either can make the contract voidable 

· §159: misrepresentation defined ( statement of fact that is untrue 

· §162: when misrepresentation is fraudulent (lying) or material (doesn’t require you know what you’re saying is false) 

· Material – big, goes to something central in the contract 

· Fraudulent – if you lie, other side gets defense no matter how immaterial lie might be 

· Justifiable reliance is relevant for both 

· §168: typically can’t rely on an opinion, typically can’t give rise to misrepresentation defense 

Kannavos v. Annino

Defendant owned a house that had been converted into apartments in violation of a zoning ordinance.  Defendant offered the property for sale, stating in its advertisement that it was an apartment building and would produce income.
· Advertisement is an assertion of fact 

· §161(a): the seller should know ad was going to mislead 

· Stronger than Swinton – misleading half-truth 

Vokes v. Arthur Murray 

The dance instructor tells Ms. Vokes that she is a great dancer.  In reliance on this statement, she buys dance lessons.  
· Opinion can be an assertion 

· No duress, no undue influence  
Parol Evidence 
· Two basic issues: 
· 1. What are the terms of the contract? 
· 2. What do they mean? 
· Agreements between the parties that preceded the signed writing or simultaneous to 
· Applies only when we have a final, written contract [integrated agreement] (not a draft) 
· Partially integrated ( then Parol Evidence can add (not change) a term 
· Completely integrated ( then Parol Evidence not admissible to change anything, also not admissible to add anything 
· Only affects other agreements within its scope 
· Even if we have complete integration if parol evidence is beyond the scope of contract the parol evidence rule does not apply 
· Gianni case: decide it is a completely integrated contract on the face of the contract 
· CA Masterson: can look at other evidence to figure out if contract is completely integrated (can look at Parol Evidence itself) 
Gianni v. Russel

Plaintiff signed a written lease to operate a candy store in defendant's building.  The lease gave plaintiff the right to sell soda.  It also prohibited plaintiff from selling tobacco.  Plaintiff claims that prior to and contemporaneous with execution of written lease, defendant orally promised that plaintiff would have exclusive soda rights in the building and this was the quid pro quo for the tobacco promise.  Defendant leased adjoining space to a drug store that sells soda.  Plaintiff sued for breach of the alleged oral promise.  The trial and appellate courts refused to admit evidence of the oral promise regarding exclusivity, citing the parol evidence rule, which limits the admissibility of evidence to add to or change the terms of a written contract. 

· Parol Evidence §213: evidence of verbal/oral agreement made either before written contract or simultaneously (also includes any written promise prior to or simultaneous with written contract)  
· §209: integrated agreements = final expression of written agreement 

· §210(1): completely integrated agreement ( only expression of the agreement; complete and exclusive 

· §210(2): partially integrated agreement ( not complete and exclusive, might be additional things agreed to that’s not in writing in the contract 

· §213(1) & (2): prior agreements are out 

· §213(1): If we have an integrated agreement, any parol evidence agreeing to things inconsistent are discharged (can be complete or partial) 
· inconsistent terms always inadmissible 

· §213(2): Prior agreement are inadmissible to the extent they are within the scope of final and complete written agreement 
· §216: when we might be able to hear evidence of additional terms (parol evidence) – consistent additional term is admissible unless the court finds that the agreement was completely integrated 
· §216(2): not completely integrated when a consistent additional term is:

· a. agreed to for separate consideration 

· b. additional term might naturally be omitted from the writing 

Gianni is arguing that tobacco is quid pro quo for exclusive soda rights 

· Gianni needs to argue that the contract is not completely integrated 

· 1. §213(1): exclusive soda rights is not inconsistent with terms in contract 

· 2. Is the contract completely integrated? §213(2)

· 3. §216(2) – when contract is not completely integrated 

· 2(b): would expect for it to be in contract and not omitted 

· Here, the contract is completely integrated 

Gianni court: on the face of the contract 

· Court wants to promote certainty, so that people can rely on what is stated in the contract 

· §209(3): inconsistent with this because you can look at other things

· Restatement is rejecting that Gianni court said we look at “the face of the contract” if it looks final then done 

· Restatement wants to get at what the parties actually intended 
Under the facts, not agreed to for separate consideration ( can’t say separate deal based on testimony because it was directly tied to consideration directly written in contract 
Final v. Complete 

· Final: can be partially integrated 

· Might only be final as to what is on the page 

· Partially integrated: doesn’t have all terms they agreed to 

· Complete: no other terms can be added (final + complete) 
Masterson v. Sine

Dallas Masterson and his wife conveyed a ranch to the Sines, who were relatives.  The deed stated that the Mastersons reserved the right to repurchase the property "for same consideration as being paid here-to-fore plus their depreciation value of any improvements grantees may add."  Dallas goes bankrupt.  The bankruptcy trustee seeks a declaration of right to exercise the option to repurchase the land.  Defendants offer parol evidence to show that the option to repurchase could not be assigned to the trustee because the parties agreed it could only be exercised by someone in the family.  The deed says nothing about this.  The trial court permits parol evidence to be admitted to show the meaning of "depreciation value" and "same consideration."  It excludes parol evidence regarding assignability.  The appeals court reverses on the latter point.  
· §214(c): parol evidence used for interpreting what is in the writing – terms in the document 
· naturally omitted because no place to put it in the deed ( partially integrated 
Bollinger v. Central Pennsylvania Construction Co.

Plaintiff agreed in writing to let defendant dump construction debris on plaintiff's land.  There was a verbal agreement that defendant would dig a hole, dump the debris into the hole, and then fill the hole.  The written contract said nothing about this procedure.  Plaintiff failed to read the contract and, thus, did not notice the omission.  Defendant dumped debris using this procedure, then stopped digging a hole for the debris.  The court admits evidence of the oral understanding.
· §214(e): ground for reforming a contract 
· can use parol evidence to prove a defense §214(d) 
· the mistake was in writing the contract and omitting something they both agreed to 
· the conduct of the defendant also assumed it was in the contract 
· This case is under §214(e) ground for reformation 
· Compelling evidence that there was a mistake in leaving information out (parties did agree to it) 
· No conduct like this in Gianni – no evidence that owners told other tenants not to sell soda 
· Fairly narrow exception that limits the use of parol evidence 
§214(c-e): apply to whether the contract is completely integrated or partially integrated 

§214(a-b): using parol evidence to determine if it is a final agreement and if it is partially or completely integrated 

Extrinsic Evidence: evidence outside the 4 corners of the written contract 

· When and in what way can you use extrinsic evidence to interpret something in the contract? 

Pacific Gas & Electric v. Drayage 

Defendant entered into a contract with plaintiff to furnish the labor and equipment necessary to remove and replace some machinery.  Defendant agreed to "indemnify" plaintiff "against all loss, damage, expense and liability resulting from ... injury to property, arising out of or in any way connected with the performance of this contract." During the work the cover fell and injured the exposed rotor of the turbine.  Plaintiff brought this action to recover the amount it subsequently spent on repairs. Defendant offered to prove by admissions of plaintiff's agents, by defendant's conduct under similar contracts entered into with plaintiff, and by other proof that in the indemnity clause the parties meant to cover injury to property of third parties only and not to plaintiff's property. The trial court held that the "plain language" of the agreement required defendant to indemnify plaintiff for injuries to plaintiff's property. Having determined that the contract had a plain meaning, the court refused to admit any extrinsic evidence that would contradict its interpretation.
· Defendant wants to offer evidence that the clause meant to cover damage to third parties who sued plaintiff 
· Critique: based on completely faulty logic (ignoring intent of parties) 
· Judges always using something extrinsic when they claim to just be reading the plain meaning ( using own biases 
· Can’t separate that from other extrinsic evidence 
· Can use extrinsic evidence to show contract language was reasonably susceptible of the meaning you want to prove 
· Can use extrinsic evidence to prove that’s what the parties intended (because language is always ambiguous) 
W.W.W. Associates v. Giancontieri 

The facts are complex:  Plaintiff agreed to buy land from defendant and brought this action to compel specific performance.  The price was $750,000 with seller taking 500,000 back in form of a mortgage and note payable after two years.  A lawsuit between defendant and a third party concerning the property was pending at the time of the contract.  The third party filed a lis pendens on the property.  This means that any judgment obtained in the lawsuit could have given the third party a right to the land superior to that of anyone taking an interest in the property after the filing of the lis pendens, including the plaintiff and defendant.  The contract between plaintiff and defendant had both preprinted provisions and provisions specifically written by the parties for this contract.  One of the provisions specifically written for this contract provided that if the litigation was not concluded by a specific date, “either party shall have the right to cancel this contract.”  One of the printed provisions consisted of a merger clause.  Another provision specifically added by the parties stated that buyer alone had the right to cancel the contract within 10 days of signing.  The litigation was unresolved as of the date stated in the contract and seller cancelled.  Buyer filed this action for specific performance.  The trial court dismissed.  The Court of Appeals upholds the judgment for defendant seller.  In other words, the conclusion is seller had the right to cancel.  Buyer offered parol evidence that the terms in the contract that gave the right to cancel were only for buyer’s benefit.  
· The court is following opposite of PG&E, which is the certainty approach 
· Cannot use parol evidence or extrinsic evidence if the contract has plain and unambiguous language 

· Can only use extrinsic evidence when there is an ambiguity on the face of the contract versus California approach that allows extrinsic evidence to be used to interpret language of contract so long as using it to prove language has a meaning to which it is reasonably susceptible 

Two issues: 
1. Determining what are the terms of the contract 

2. Once we’ve decided the terms, then we have to interpret those terms 

Parol Evidence Rule: applies when you have a final, written contract 

· Evidence of parties agreements prior to or contemporaneous with creation of written contract 
· Complete integration: final writing that is also complete, exclusive agreement 

· If a writing is final but not complete (partially integrated) then Parol Evidence can be admitted to prove an additional term; not something that conflicts 

· Cannot add terms if it is a complete integration 

· How does a court decide if it is completely integrated? 

· Two different ways:

· Court just looks at the face of contract – If it looks complete then courts says that it is complete (i.e., merger clause) 

· CA: not bound by just face of contract – can look at other evidence to consider whether this writing is final and complete ( can look at Parol Evidence itself (Restatement and UCC approach) 

§216: consideration and naturally omitted 

§214: use Parol Evidence to interpet terms of a contract 

1. W.W.W. Associates – can look at stuff outside contract (extrinsic evidence) to interpret if language in contract is ambiguous, if language seems plain and unambiguous then don’t look 

2. Restatement/CA/PG&E – all language is ambiguous and has to be interpreted, so have to look at extrinsic evidence to interpret so long as you’re using it to prove language has a meaning to which it is reasonably susceptible 

§213(2): completely integrated – evidence about other agreements is not admissible (additional terms not admitted) 

· The point: limits this rule to agreements on the same subject

· Won’t affect separate contracts/agreements on different subjects 

Even if Parol Evidence is allowed (partially integrated) can’t use it to change terms 

Is it final? Is it complete? 

· Just final? – can hear extrinsic evidence for additional terms 

· Final and complete? – additional terms won’t get in 

Frigaliment Importing v. BNS International Sales 

Plaintiff, a Swiss importer, and defendant, United States exporter, entered into two K's for the sale of “chicken”.  The terms are stated in the middle of page 440.  Defendant shipped chickens under 1st K.  Plaintiff protested that 2½ - 3 lbs. birds were not fryers but instead were stewing chickens.  2nd shipment were also stewing chickens.  Plaintiff sues for breach claiming that defendant should have sent fryers.

· “Chicken” is ambiguous term 
· Course of dealing: previous transactions between each other; history of parties in dealing with each other 

· Course of performance: how parties have acted in course of this transaction/contract/history in performing this contract §202(5) 

· Usage of trade: trade/industry/business – certain words have a particular meaning that is not the same meaning as outside of the trade 

· If party is not a member of the trade, then the trade usage should not be binding on that person. It can be considered when parties are members of trade or at least one party is a member and the other party has knowledge of the trade usage. 

· If parties talked about what chickens meant and didn’t write it in contract, then that is Parol Evidence (§214(c)) 

· Look at purchase price in contract – does it make sense with economics at the time? Did it make sense from business/financial support?

· The plaintiff has the burden of proof

· Here, plaintiff did not prove by a preponderance of the evidence 
Weight of Extrinsic Evidence: §203
1. Parol Evidence – most specific to this contract, so given the greatest weight 

2. Course of Performance – next most specific because it has to do with how parties performed this contract 

3. Course of dealing – evidence about these parties in other contracts they’ve engaged in 

4. Usage of trade – most general of the four; what people in this industry mean and not specifically linked to these parties and this contract 

a. UCC 2-208(2) sets up priority of extrinsic evidence like above 

Hurst v. W.J. Lake & Co. 

Defendant agreed to buy horsemeat scraps from plaintiff at $50/ton “minimum 50% protein.”  The court uses trade usage to conclude that 49.5% and up is the same as 50%.  
· Inconsistent with UCC 2-208(2) ( number is hardly ambiguous 
· Put trade usage above express terms of contract 

· If applying W.W.W. Associates (stick with language of contract unless language is ambiguous) then contract was violated ( on its face no room to say 50% is ambiguous 

· PG&E even numbers may be ambiguous (more liberal approach) 

Nanakuli Paving v. Shell
Nanakuli, a paving contractor, had a long-term contract with Shell for Shell to sell Nanakuli asphalt.  The contract provided that the price would be “Shell’s posted price at time of delivery”.  “Posted Price” means that day's market price.  Evidence shows that on the island of Oahu asphalt suppliers like Shell routinely "price protected" paving contractors - i.e., they did not pass onto the contractor price increases for paving jobs which the contractor bid based on the then prevailing lower price.  This was an essential practice since the largest paving contracts on the island were with government agencies, which would not allow for price escalation clauses.  Thus, paving contractors could not do business if they had to absorb the cost of price increases.  Nanakuli sued Shell for breach, claiming Shell failed to price protect and that the obligation to do so should be implied into the contract based on this trade usage.  Nanakuli also argued Shell was obligated to price protect as a matter of its general obligation to exercise good faith and fair dealing.  
· Extrinsic evidence in form of trade usage is ignoring/changing language of the contract 
· There is a third process that goes on in courts to determine parties’ obligations under contract (1. What are the terms 2. Interpreting those terms) 

· 3. Gap filling ( parties make contract and end up with a dispute, the dispute deals with something they did not anticipate or they know something could happen but don’t want to deal with it in contract (if they did that it would blow up the deal) 

· gap that doesn’t address what is supposed to happen that must be filled by the court §204( reasonableness [UCC gap fillers starting at §2-305] 

· Trial court: Shell wins because express terms control

· 9th circuit: using trade usage to gap fill 

· p.454: court says exception applies to benefit buyer whenever price goes up, but doesn’t work when price goes down 

· the court is looking at the realities of the underlying business to find for Nanakuli 

· Reach for extrinsic evidence to get at intent of the parties 

· Trade usage practice of price protection even though language in contract appears pretty clear 
· Was the court interpreting or gap filling?

· The logic of the court ( problem parties did not anticipate (price going up) and finding a resulting gap ( fills it with price protection 

· Interpreting to find a gap and then filling the gap 

1. What are the terms of the contract?

2. Interpret those terms 

a. Literal language on page (express terms) 

b. Extrinsic Evidence (something outside the words) 

i. Parol Evidence 

ii. Course of Performance (this contract) 
iii. Course of Dealing (past contracts) 
iv. Trade Usage 

1. §203 ( weight given to the extrinsic evidence 

2. §2-208(2) [UCC]

3. §1-303(e) [UCC] 

a. Courts try to rationalize all the extrinsic evidence with the terms of the contract to make it consistent 

3. Gap fill 

a. After court decides terms and try to interpret, if the courts decide that the issue is one which the contract does not address then courts will fill in the gap/add to the contract ( needs to be reasonable 

p.438 – Maxims 

· §202(2): struggling with term of contract then can look to rest of contract (as a whole) for guidance

· A lease provides that a tenant can keep “sheep, cows, pigs and other animals” on a farm and you want to argue that a tiger is not included. 
· Of the same kind (ejusdem generis) ( key: “other animals” 

· Use when general word being used with specific list/reference 

· A lease provides that a tenant can keep “sheep, cows and pigs” on a farm and you want to argue that a wild boar is not included. 

· It is known from its associates (noscitur a sociis) ( what fits into term pig?

· Use when trying to interpret term to decide whether it includes/discludes item 

· A lease provides that a tenant can keep “cats and dogs” in an apartment and you want to argue that a gerbil is not include. 

· The expression of one thing is the exclusion of another (expressio unius est exclusio alterius) 

· Allows logical argument that anything not included is excluded 
Columbia Nitrogen Corp. v. Royster Co. 

Plaintiff agreed to sell fertilizer in specific amounts for a specific price.  The contract had a merger clause. After the contract was formed but before delivery, the market price for fertilizer dropped dramatically.  Defendant refused to complete its purchases.  Plaintiff resold at a lower price and sued for the difference between the contract price and the market price.  The trial court ruled for plaintiff. The appellate court reversed because the trial court improperly excluded evidence of trade usage and course of dealing to show the contract really was not intended to be binding if the market changed dramatically.  
· Merger clause: provision in contract saying this is the full, final agreement 
· Function: say it is the full, final complete agreement (complete integration) 

· Means completely integrated so can’t add terms unless court looks beyond face of the contract (merger clause might not be conclusive) 

· Trial court basis: express language controls 

· Complete integration means Parol Evidence is inadmissible 

· Merger clause does not prevent trade usage, course of dealing, or course of performance 

· Gap = contract doesn’t say what happens when there is a dramatic price fluctuation 

· Express price in contract governs normal market fluctuations 

· In the face of strong extrinsic evidence, we should assume there is a gap unless they very clearly say otherwise 

Parol Evidence: evidence about agreements that the parties made – promises that did not make it into written contract 
Course of Performance: how the parties act in performing this contract 

· What did they do? 

· Act in certain way while performing contract 

· (might be boost for claiming there was PE at all) 

Raffles v. Wichelhaus 

Plaintiff agreed to sell cotton to defendant.  The contract provided that the cotton in question would be delivered by a ship named Peerless leaving from Bombay.  There were 2 ships named Peerless leaving from Bombay carrying cotton.  One left in October.  This is the ship defendant (buyer) had in mind.  The other left in December.  This is the ship plaintiff (seller) had in mind.  When plaintiff tendered the cotton from the December Peerless, defendant refused because he thought the goods were coming two months earlier.  Plaintiff sued for breach and defendant won.  The objective theory of contracts applies to interpretation questions just as it does to formation questions.  This means that the courts normally interpret contracts by asking what would reasonable people in the position of the parties have intended by the words of the contract.  

· §20: contract formation (tells you whether a contract was made (manifestation of mutual assent)) 

· §201: meaning (going to assume a contract was made so how do we decide what it means) 

· 1. §20(1)(a): no contract if neither party knew or had reason to know the meaning attached by the other 

· 2. 

· 3. One party is ignorant and other party does not know of ambiguity ( now will interpret against that party (in favor of ignorant party) 

· 4. Court can reform contract to the intention of the parties - §201(1): clearly elevating intention of the parties to be highest priority

· §202(1): if we know intention of parties, even if language of contract runs counter – go with intention of parties (if evidence is clear) 

· Bollinger case: fully intended procedure, but forgot to put on paper ( Reformation 

· Court issues declaration that this contract will be treated as if it said that parties would dig the hole 

§20: should we decide there is no contract or there is contract 
If there is contract, then go to §201 – whose meaning prevails 
Gap filling – problem comes up and contract literally does not address it ( court may decide that as a matter of policy terms should be added to the contract 
Henningsen v. Bloomfield Motors 

Plaintiffs bought a new car from defendant.  Ten days later the steering failed and plaintiff was injured.  The contract gave an express warranty for material and workmanship and limited the remedy for breach of this warranty to repair of the car.  See footnote page 380.  The Uniform Sales Act, which was a statute that preceded and was similar to the UCC, was applicable.  Like the Uniform Sales Act, the UCC provides for an implied warranty of merchantability and also for the modification of that implied warranty and disclaimer of remedies.  See UCC 2-314, 2-316, 2-715(2)(b), and 2-719.  Defendant claimed that, under the language of the contract quoted on page 482, plaintiff disclaimed the right to recover personal injury damages.
· Warranty = a promise 

· Merchantability – fit for the ordinary purpose (basic stuff) 

· §2-316: exclusion or modification of warranties 

· (2) – can exclude or modify the implied warranty of merchantability; if in writing, then it needs to be conspicuous 

· §2-715(2)(b): damages that buyer of goods can sue for if there is a breach of warranty 

· Injury to person or property (normal remedy) 

· §2-719: agreement can limit or alter the damages, but (3) cannot be unconscionable ( damages for personal injury are prima facie unconscionable 

· Defendant arguing that if plaintiff had a right to sue they signed it away 

· 2. A reasonable person would not have understood the warranty disclaimer – wouldn’t understand that was what she/he was signing away 

· 3. Two questions of fairness: 
· substantive: the fairness of the actual term in the contract 

· procedural: something unfair in bargaining process – the language is hidden or complex legalese 

· Here, the warranty disclaimer is not clear 

· Test: one-sided and unreasonably so, or contrary to public policy 

· Car argument: could’ve removed all liability 

· Plaintiff’s argument: want to make sure cars are reliable; public safety; ensuring people who get injured can get compensated (2-719(3)) 

· 4. Possibly? Depends on public policy 

· Example: UPS unable to deliver package ( should car manufacturer have to pay or be able to limit liability?

· 2-719(3): can limit damages where the loss is commercial 

· Policy: 

· Want consumer goods to be safe 

· Business losses – don’t have the same public interest involved (not per se unconscionable – not prima facie unconscionable) 

· 5. Bad: seller passes on cost, so cars become more expensive ( taking away choice from buyer (maybe they would rather self-insure) 

Attack Sheet: 

1. Was there a contract formed?

a. Offer, acceptance, consideration 

2. Once you decide contract formed assent ( was there a problem in bargaining process? 

a. S of F, duress, capacity (defenses) 

3. Then, what are the terms of the contract? 

a. Parol Evidence, interpretation (extrinsic evidence), gap filling 

4. Additional defenses ( these are defenses that are not based on problems at time bargain was made (status, etc.) problems with performance or contents of the contract 

a. Is there a problem with that term? (unconscionable) 

b. Does something happen that says they don’t need to perform (defense)? 

i. Conditions 

McKinnon v. Benedict

Plaintiff promised to help defendant buy land for a resort, loaned him $5000 interest free, as part of down payment, and promised to help defendant get business.  In return, defendant promised to cut no trees between his property and plaintiff's adjacent property and for 25 years to make no improvements closer to plaintiff's property.  Defendant's resort business was poor although he repaid the loan in 7 months.  About 4 years later defendant decided to build a trailer park and tent camp and invested $9000.  These improvements violated defendant's promise.  Plaintiff, who spent winters in Arizona and summers on the property in question, sued to enjoin construction and maintenance of defendant’s improvements.
· Fairness approach by courts prior to unconscionability doctrine 
· Injunction: order of specific performance 

· Court concluding that this is an unfair promise – plaintiff asking for equitable remedy ( not going to give it – needs to be fair to get remedy (need clean hands) 

· Plaintiff can ask for compensatory damages (legal remedies) – harder to show financial loss 

· Pg. 493 

· 1. Equitable relief requires court to look at both parties ( balance of equities might be in favor of McKinnon 

· countervailing policy: environmental law – preservation 

· whether parties acted fairly and public policy considerations 

Tuckwiller v. Tuckwiller

Mr. & Mrs. Tuckwiller rented a farm owned in part by Mrs. Morrison, who was 70 years old with Parkinson's disease.  Mrs. Tuckwiller made an offer to take care of Mrs. Morrison for the rest of her life in exchange for her interest in the property.  Mrs. Morrison signed the offer, indicating acceptance.  Mrs. Tuckwiller quit her job and began taking care of Mrs. Morrison.  Three days later Mrs. Morrison fainted, fell, and was taken to hospital.  She died there 5 weeks later.  The Tuckwillers sue the executor for specific performance of the contract.  
· Not like McKinnon case because it was clear in McKinnon that the exchange was disproportionate 
· Aleatory contract: contract where the benefit/detriment that parties might derive from contract is a matter of chance or risk beyond their control 

· Example: insurance 

· Mrs. Tuckwiller risking that she would have to take care of her for years 

· Don’t look at these contracts in retrospect – look at contract as of the moment of formation 

Black Industries v. Bush

Defendant agreed to manufacture and supply parts to plaintiff for a specified price.  Plaintiff had a contract with Hoover to supply the same parts at much higher prices. Hoover was to use these parts in a government defense contract. The parts were to be shipped directly from defendant to Hoover.  Plaintiff is the "middleman."  Defendant failed to supply the parts and plaintiff sues for breach and seeks damages.  Defendant moves for dismissal of the case on grounds the contract is against public policy since profits of plaintiff are unwarranted and passed on to government.  The court holds for plaintiff.   
· Difference than McKinnon – status of the parties ( no disproportionately between powers of businesses 

· Dealing at arm’s length ( roughly equal bargaining power and exercising their freedom of contract 

· Typical function of a middleman ( rational transaction 
1. Traditional approach to unfairness (McKinnon case) 
a. Withhold equitable remedies (but still enforceable for damages) 

b. Need to show that you have acted fairly yourself 

2. Read contract in particular way to read the unfairness out of it 

· Tuckwiller: when it comes to judging fairness of bargain courts won’t look at it retrospectively. Rather, courts look at date of formation ( what risks did each side take on? 

· Black Industries: look at all circumstances; all underlying business realities of the case (broader picture); middleman plays a significant and valuable role; also, both sophisticated business parties. 

O’Callaghan v. Waller
In O’Callaghan, plaintiff was the administrator of the estate of a woman who leased an apartment from defendant.  The lease contained a provision relieving defendant of liability for negligence.  Plaintiff fell on concrete, sustaining injuries.  Plaintiff sues and defendant sets up the exculpatory clause as a defense.  The court held that the exculpatory clause was enforceable and plaintiff had no claim.
· §208

· §2-302(1)

· Comment 1: judge in light of all circumstances at time contract is made 

· Just because one side is more powerful does not make contract unconscionable 

· Unconscionable: oppression and unfair surprise 

· Here, the exculpatory clause was clear and explicit = no unfair surprise 

· Competing policy: dissuading people from engaging in negligent conduct 

· Negligence in housing – important commodity that everybody needs 

· Freedom of contract policy being balanced against other important policies 

· Step 3: reasonableness 

· Middle ground that landlord could have done to protect himself against negligence ( insurance, capping claims 

· Comparison with car insurance ( people will still be careful (won’t change conduct) 

· Victim can get compensated 

· Here, no compensation because landlord’s exculpatory clause 

· Even though car insurance limits driver’s liability not worried that it will increase bad conduct and makes sure victims are compensated 

· To what extent is there really freedom of contract?

· All other landlords used this provision and no choice 

· In most jurisdictions, need both procedural and substantive unconscionability 

Procedural Unconscionability: fairness of bargaining process 

· Something hidden or hard to understand 

· Sufficiently complex

· Illegible 

· Misleading 

· Complex legalese 

Substantive Unconscionability: fairness of terms of contract 

1. Is there a one-sided term?

2. If so, does it protect a legitimate interest? 

a. No legitimate reason then contract is unconscionable 

3. If so, is it a reasonable way to protect that interest or does it go beyond what is necessary? 

a. Public policy and economic impact are considered
Graham v. Scissor-Tail, Inc. 

Plaintiff was a music promoter who entered into 4 written contracts with defendant, who represented a singer.  The contracts were for the singer to give concerts.  The contracts were all on a standard industry form.  It had an arbitration clause.  The suit went to arbitration and plaintiff lost.  Plaintiff claims here that the contracts were all unenforceable.  
· Contract of adhesion: vast majority involve pre-printed forms (but doesn’t have to) 

· Other side has the power and you can either take it or leave it (stuck with it) 

· Contracts of adhesion are generally enforceable 

· Freedom of contract ( can still reject it; not engage in transaction 

· Benefits of contract of adhesion:

· Very difficult to engage in millions of transactions without standardized agreements ( everything would need to be created by scratch 

· Arbitration clause: how we will address disputes 
· Here, there is no indication of unfair surprise 

· Substantive – not one-sided like O’Callaghan; dealing with a procedure ( Both sides have to go to arbitration 

· Weak argument for unconscionability in Scissor Tail case  
· The arbitration clause was found unconscionable because of a biased arbitrator 
· Hypos: 

· If one of the terms of the agreement stated that the seller had the right to sell the information about the books you purchased and your email address, should that be enforceable?  
· Is there unfair surprise?

· Argument: 

· Counter-argument: frequency/common practice so not a surprise 

· If another term of the agreement stated that the seller had the right to ship you other books of its choosing and bill you for them if you did not return them at your own expense within one day, should that be enforceable?
· No - §211(3): related to unconscionability but not same thing 

· Objective theory – contract should not include something that a reasonable person would not expect to be there 

· Gets read out of the contract 
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What do you do when there might be a problem with the process? 

Or, terms that are oppressive or against public policy?

· Traditional approach: tough luck ( duty to read, freedom of contract, willingly taking on obligations 

· Another traditional approach: withhold equitable remedies, but can still get damages (legal remedy) 

· Would a reasonable person be aware of the term in question? 

· Conspicuous or hidden in some way?

The Parcel Room Case [court not using unconscionability] 
For 10 cents, plaintiff checked valuable furs with defendant wrapped in a plain brown paper.  By mistake defendant gave the package to another person. The parcel room check had the word, "contract" printed on it, said that it bound both parties and limited liability for loss or damage to $25.  When plaintiff checked the parcel he did not read the check, wasn't asked to read it and was given no verbal notice of any limit on liability.  Plaintiff claims that the limit on liability is not enforceable.  Plaintiff wins.  
· Argument that a reasonable person should know it is a contract: says contract on the ticket; business transaction 

· Opposite: ticket has primary function of claiming items left 

· Procedural unconscionability? 

· Unfair surprise: lack of notice – tell them to read it, it is a contract 

· Substantive unconscionability? – price only ten cents 

· Scenario so common that a reasonable person would understand that there is a contract on the back of the ticket 

· If something on the back is highly unusual, then probably unenforceable 

Williams v. Walker-Thomas Furniture Co.

Defendants were on welfare.  They purchased various household goods from plaintiff, a retail furniture store in a poor area.  The purchase contract purported to be a lease.  Title to all the items remained with plaintiff until all items were fully paid.  
· Drag-net clause: don’t own items until all debt is paid 

· Replevin: repossess – get item back 

· Procedural Unconscionability – problem with bargaining process ( language that might not be understandable to person agreeing to it (i.e., phrase “pro rata”) 

· Substantive Unconscionability 

· 1. Is it one-sided?

· Looks harsh – can still take everything back after paying $1400

· 2. Does party who seems to be getting an advantage have some legitimate interest?

· Seller is dealing with credit buyers, so legitimate interest is to protect against a bad debt 

· Defendants are on welfare = high credit risk 

· 3. Is this a reasonable way to protect legitimate interest or goes beyond what is necessary?

· Store could’ve demanded more money down or collateral 

· However, might not work because people are on welfare 

· Public Policy: something about this term that seems contrary to public policy?

· Defendant is poor and idea of freedom of contract is not a powerful force 

· Downside - Business owners may not want to sell to poor people – harder to buy furniture 

Jones v. Star Credit Corp.

Plaintiff bought a freezer for $900 from a door to door salesman.  With interest and taxes, the total was $1440.  Plaintiff paid $620.  The freezer had a retail value of $300.  
· Sometimes a strong case for substantive or procedural unconscionability will make up a weak case for the other 

· Courts not supposed to determine whether someone has made a good or bad bargain 

· Hard to say today that we have a whole lot of freedom to decide 

· Price: looks like a one-sided term; person may not have option to go into department store (welfare – credit) 

· Seems like charging more than 5x the price that you’d have to pay in a department store –may be unreasonable way to protect seller 

· Danger: court is undermining freedom of contract – supplanting judgment of parties with its own judgment 

· Threat of fundamental value 

· UCC §2-302: look at all circumstances (entire commercial setting) at 3rd step of substantive unconscionability analysis 

· Fairness/contract judged/looked at the time it was formed and not in retrospect

Armendariz v. Foundation Health 
Plaintiff sued its employer for wrongful termination based on sexual harassment and discrimination.  The employment contract specified that any wrongful termination claims brought by employee had to be arbitrated.  The contract did not require that any other claims brought under the contract be arbitrated.  The Supreme Ct held this to be unconscionable.  
· Only required this certain claim to go to arbitration 

· Didn’t require employer to take any claim to arbitration 

· CA Supreme Court: need both to get defense of unconscionability (procedural and substantive) 

· Almost inherent in long contracts of adhesion an aspect of procedural unconscionability 

· The whole concept of contract is built on freedom of contract – it is sort of obsolete 

· If case for procedural unconscionability is weak, most courts that require both will allow flexibility if there is a really strong argument for substantive unconscionability 

· One-sided: only this claim (wrongful termination) had to go to arbitration 

· Carved out only a single type of employee claim 

· Legitimate interest: efficiency, cost (typically, large institutions are afraid of a jury) 

· Counter: stacking the deck against opponent 

· §208: depends on centrality of the term to the contract – whether or not to invalidate the entire contract 

Scott v. Cingular

Cingular’s standard form contract not only required arbitration, but forbade user participation in class actions and class arbitrations.  Scott filed a class action suit claiming roaming overcharges.  
· This jurisdiction only requires substantive unconscionability 

· Public policy in favor of class actions ( gives a remedy 

· Procedural vehicle that allows certain types of legal rights to be vindicated where they otherwise would not be enforced 

· AT&T v. Concepcion – preempted state law re class actions 

· Restriction on class actions might not be a legitimate reason and might be unreasonable – public policy in favor of class actions 

· Cingular: might try to revise clause so that it singles out certain claims from going to class action 

Unfair surprise ( unfairness in bargaining process 

§211(3): weird term in the contract ( for adhesion contracts/standardized agreements 

· Can be both an unconscionability and §211 problem 

Good faith & fair dealing 

Dalton v. ETS

ETS refused to release the score of Dalton, a high school senior, after he had retaken the SAT (the college entrance exam).  ETS justified its refusal on grounds (1) Dalton’s score was dramatically higher than his score when he first took the test 6 months earlier and (2) the handwriting appeared different.  The important parts of the contract appear at the bottom of page 550.  Dalton provided additional information to ETS: he had been ill during the first test, took a preparation course after the first test, witnesses said Dalton was in the room during the second test, and a handwriting expert said the handwriting on the two tests was the same.  ETS did not investigate the information provided by Dalton and refused to release his second score.  The trial and intermediate appeals court held ETS failed to act in good faith and ordered the release of the score.   The NY Court of Appeals agreed ETS failed to act in good faith, but ordered it only to investigate the information provided by Dalton.  
· §205: good faith and fair dealing 
· Give opportunity to provide additional information that means ETS will pay attention to it; read it and seriously consider it 
· Wood v. Lucy (implicit in agreement) ( exercise reasonable efforts otherwise it makes no sense to give exclusive rights 

· Here, implicit in contract language that ETS will look at information supplied otherwise it makes no sense 

· Interpretation argument similar to Wood v. Lucy 

· Gap filling – dispute arises and contract does not address what happens in event of dispute 

· ETS: have power to decide if test score is questionable and includes power to decide to investigate further 
· Dalton: §205 – in every contract law supplies duty of good faith and fair dealing in its performance and enforcement 

· No sense in supplying information without obligation to look at it 

· §205 concept is so loose that it raises possibility for courts to simply rewrite contracts that court thinks is appropriate (maybe not what parties intended) 

· §1-304 comment 1: aimed at restraining courts from reading something into it that is not there 
In Dalton, gave opportunity to receive information, so had obligation to review/investigate w/n duty of good faith and fair dealing. 
· §205 & UCC §1-201(b)(20): courts certain there is a duty but can’t exactly pin down what it means 

Market Street Associates v. Frey (case remanded so this might be a violation of good faith) 
JC Penny (predecessor to Market Street Associates) made a contract with GE in which JCP sold to GE some land and leased it back from GE.  Paragraph 34 stated that GE promised to give reasonable consideration to requests by JCP for financing to build improvements.  The contract further provided that, if GE failed to give such consideration, JCP could buy the property in question for a price well below market.  Twenty years later Market Street asked GE for financing but did not remind GE about paragraph 34.  GE failed to seriously consider the request and Market Street seeks to exercise its right to buy the property cheap. The court remands to determine if Market Street violated the covenant of good faith and fair dealing by not reminding GE about paragraph 34.  
· Not unconscionable – judge fairness at time of formation of contract 
· Assume there was no prior contract and Market Street just offered to buy property from GE below market value.  GE accepts because it failed to check the market price. Would failure to disclose market price to GE be a breach of covenant of good faith & fair dealing?
· No – the duty is on GE to check the market price 

· There is a difference between being dishonest and being opportunistic 

· GE knew they could check the market price 

· Here, did not know to check the contract for provision 

· Here, taking advantage of fact that GE does not know about provision; trap that contract set 20 years earlier 

Opportunistic v. Breach of Covenant of Good Faith and Fair Dealing 

· 1. When a contract sets up some kind of structure, taking advantage of structure that contract sets up = breach of covenant of good faith and fair dealing (i.e., Alaska Packers; actor) 
· taking advantage of opportunity that resulted from sequence of performance 

· 2. A situation that arises that contract did not address; something new comes up then can take advantage of opportunities (i.e., Watkins and Son v. Carrig) 
Public Policy 

· §207: read contract in a way that would serve public interest 

· §192: contract to commit a tort is unenforceable on grounds of public policy

· §178: when a term is unenforceable on the ground of public policy 

· legislation (statute) or 

· (going beyond legislation) public policy interest then courts can decide ( individual judges are empowered with discretion to decide what is in favor/against public policy 

A contract is voidable for illegality.   The law is as follows.  If the subject matter of a contract is illegal in that its performance involves a crime or tort, the contract is void.  Examples:  A makes a contract with B for B to murder C.  A makes a contract for the illegal purchase of narcotics.

If the subject matter is not illegal but a party’s purpose for the contract is illegal, the contract is voidable at the option of the innocent party, if there is one.  Example:  A makes a contract to purchase certain chemicals from B.  A’s purpose is to construct a bomb and blow up a government building.  The court will not enforce the contact on behalf of A.  The court will enforce the contract on behalf of B so long as B did not know of A’s illegal purpose.

Restatement §178 takes the position that courts may refuse to enforce contracts that violate public policy.  This is a broader basis for voiding a contract than illegality since it encompasses subjects or acts that do not involve crimes or torts.  It is also broader than unconscionability in that §178 has no “procedural” requirement.

1.
Assume that a woman makes a contract with a married couple that calls for the couple to pay the woman $10,000 in return for which the woman agrees to (1) attempt to conceive a child through artificial insemination using the husband’s sperm, and (2) give the child to the couple after it is born.  Is this an illegal contract?  Is it against public policy?
- public policy interest of child 
- freedom of contract 
2.
Assume that a woman conceives a child with a married man with whom she had an affair.  They make a contract in which he agrees to pay $10,000 and she agrees to have an abortion.  Is this an illegal contract?  Is it against public policy?

- freedom of contract 
- public policy interest of killing a life; encourages rich people to cheat on their spouses 

3.
Assuming contracts are unenforceable if the court believes they are against public policy, how does this affect freedom of contract?
- Empowers judges to undermine the concept of freedom of contract 
4.
Consider the problem on page 576.  Could a player successfully sue to collect his bounty?

- intentional tort policy argument
- assumption of risk/inherent in game argument 

Remedies 

A.
Common law remedies.

1.
Expectancy Damages.  Difference between the net value of what was promised (market value of service/goods) and the net value of what was received, if anything, from breacher.  Recoverable except to extent they could be reasonably mitigated. [main remedy for breach of contract] 
a.
Gold makes a contact with Federal Express to deliver his lecture handout to the law school so it can be reproduced in time for his lectures.  Gold tells Federal Express that if the handout is not delivered the next day, he will be fired.  Federal Express promises next day delivery for ten dollars.  The handout arrives four days later; at about the time regular mail service would have delivered.  What is Gold's expectancy loss?  $10  - .50 = $9.50 = expectancy loss (not very big often) 
2.
Consequential damages.  Non-breacher can also recover other losses caused by the breach so long as reasonably foreseeable to breacher at the time of formation.  Duty to mitigate.

a. Same contract as in 1 (a).  Because the handout is late, the law school fires Gold.  Can Gold recover lost income from Federal Express? 

i. Reasonably foreseeable because told Federal Express that he would be fired 

ii. Larger than expectancy damages 
3. Incidental damages.  Non-breacher may recover reasonable costs of mitigation.

a. Can recover costs of mitigation 
4.
Quasi‑contractual recovery.  Where a promise is not enforceable, but one party receives a benefit from the other, the party bestowing the benefit may recover its reasonable value. [unjust enrichment] 
a.
Bart Simpson, a minor, promises to pay McDonalds $5 for a Big Mac, large fries and a Coke.  The man behind the counter hands Bart the food and asks for the $5. Bart responds “Eat my shorts.”  What can McDonalds recover?  ( can recover reasonable value of the food; (capacity – necessaries) 

5.
Liquidated Damages.  LD clause enforceable if (1) at the time of formation damages for breach were difficult to estimate, and (2) the amount specified in the clause was a reasonable forecast of the actual damages. – Special contract that specifies what is owed in event of a breach; not always enforceable ( is it reasonably calculated to proximate actual damages or out to punish? 
i. Seller agrees to sell Buyer 100 shares of stock for $10 per share.  The stock had a market value of $9 per share at the time of formation.  The contract provided that, if Buyer failed to pay, she would be liable for liquidated damages of $2,000.  Is the clause enforceable?  

1. Fails on both elements 

a. Easy to estimate 

b. 2x the actual damages 
6.
Specific performance.  Equitable remedy by which a party to a contract is ordered to perform according to its terms.  Five issues.

a.
Does a valid contract exist?

b.
Have all conditions been satisfied or excused?

c.
Is the legal remedy (damages) inadequate?  Specific performance available only where money damages would be inadequate, as where the subject is unique. (can’t be replaced with money) 
1) Seller promises to sell house to Buyer for $1,000,000.  The contract price is equal to market price.  Seller breaches.  What remedies are available? 

a. Contract for real estate: law has assumed it to be unique 

b. Force the sale 

c. Expectancy: net value promised ($0) – net value got (0) = 0 no legal remedy 
2) Katie promises to work as news reporter for local TV station for one year and also promises not to work as reporter for any other local TV station for one year thereafter.  She breaches both promises.  What remedies are available to the TV station? 

a. Courts will not order specific performance of a personal services promise (can’t order her to go back to work ( involuntary servitude) 

i. Can get consequential damages 

b. Probably unenforceable – competition clause (covenants not to compete – need to be reasonably limited in scope) 
i. Can’t be unreasonable (i.e., time that they last) 

ii. Exception: trade secret, customer lists 
d.
Is enforcement feasible? The court will decline specific performance if that remedy cannot be enforced. 
The way courts enforce orders ( hold someone in contempt of court – can put in jail or fine them for everyday they don’t comply with court order 
1) Buyer agrees to buy Seller's house.  Seller breaches.  Should the court order specific performance if Seller is in the jurisdiction?

a. Yes – when the party who is the subject of court order is in jurisdiction then it is feasible for court to impose court order 
2) What if Seller and house are not in the jurisdiction?

a. Not feasible for court to order specific performance 
3) What if Seller is not in the jurisdiction but house is in the jurisdiction?

a. The court can order specific performance because feasible – the court can convey the land itself (can take over property within its jurisdiction ( in rem) 
e.
Are there any equitable defenses? 

1) Laches.  Buyer agrees to buy Seller's house.  Seller breaches and tells Buyer she intends to remodel.  After Seller invests significant funds in remodeling, Buyer sues.  The suit is brought before running of the statute of limitations.  Should Buyer get specific performance?

a. No – waited until Seller invested significant funds 

b. Laches – defense where there is unexcused delay in bringing the lawsuit – delay would prejudice the defendant 

2) Unclean hands.  Buyer agrees to buy Seller's house, but Buyer induced Seller’s assent by convincing the neighbors to shun Seller because of her race. Should Buyer get specific performance?

a. No 

b. If someone acts improperly to either induce a contract or in performance of contract, then considered to have unclean hands and can’t get equitable relief 
3) Buyer agrees to buy Seller's house.  The next day Buyer intentionally runs over Seller with her car.  Seller decides to breach in retaliation.  Should Buyer get specific performance?

a. Yes – not a case of unclean hands 

b. Only have unclean hands if it was involved in inducement or performance of the contract 

c. Unrelated nasty ac does not impact specific performance 
B.
UCC Remedies

1.
Buyer's remedies for seller's breach of warranty. (synonym for promise) 
a.
Status quo remedies.  Designed to get the goods back into the seller's control after the seller ships but breaches.

1) Rejection.  In a contract for a single delivery, buyer can reject any nonconforming shipment before accepting the goods, no matter how trivial the nonconformity.  
a. Perfect Tender Rule 
a) Buyer agrees to purchase 5,000 Grade A Turkeys.   Seller ships 4,999 Grade A turkeys and 1 Grade B turkey.  Can buyer reject the entire shipment before accepting the goods? 

a. Yes – even though only one defective turkey can refuse entire shipment 
2)
Revocation of Acceptance.  Buyer can revoke acceptance for substantial defect or nonconformity if problem was difficult to discover at the time goods were accepted or seller said the defect would be cured and it has not.  Acceptance occurs when buyer fails to reject within a reasonable time, or indicates the goods are acceptable, or does anything inconsistent with seller's ownership.   Standard = substantial; only when big problem and substantial nonconformities 
a) Same case as in 1(a).  Buyer has all the turkeys dyed green for Christmas, then notices the B bird.  Can buyer revoke acceptance? 

a. No already changed the product – inconsistent with seller’s ownership 
b. Not substantial (1 out of 100) 
3)
In the case of both rejection and revocation, buyer must give seller reasonable notice of the defects and use of these remedies.  Buyer then must await instructions as to what to do with the goods.  If instructions are reasonable, the buyer must follow them.  If instructions are not reasonable, or if there are no instructions, the buyer can do anything reasonable with the goods.

b.
Other Buyer's Remedies.  

1)
Damages.  If goods are delivered and buyer decides to keep them, buyer can sue for any breach of warranty.  Damages = diminished value of the goods.  If seller fails to deliver goods or the buyer rightfully rejects or revokes acceptance, buyer can “cover” by  purchasing substitute goods within a reasonable time after learning of the breach.  If buyer covers, damages = difference between cover price and contract price.  If buyer does not cover, damages = difference between market price at the time buyer learned of the breach and contract price.  Buyer can get consequential (foreseeable) and incidental damages under rules described above.

2)
Specific performance.  Available if goods are unique.

a) Buyer agrees to buy a new Rolls Royce from a dealer.  The dealer breaches when a strike at the factory limits the number of autos the dealer can obtain and drives up their value.  The dealer has just filed for bankruptcy.  What remedies available to Buyer?

1. Get car at original price 
2. Specific performance = show item is unique (i.e., item is in short supply) 

3. Defendant is insolvent = basis to argue money damages are inadequate 
3.
Sellers remedies for buyer's breach.

a.
Status quo remedies.  Remedies that restore goods to seller or permit seller to keep the goods.

1)
Right to Withhold Goods.  If buyer breaches while goods are still in seller’ possession, seller may withhold delivery.  Seller may then do whatever is reasonable (resell, scrap, etc.) and sue for damages.

2)
Right to Stop in Transit and Recover Shipped Goods.  If the seller ships goods and then buyer breaches,  seller can stop and recover shipment if buyer is insolvent.  If buyer is not insolvent, seller can stop in transit and recover only large shipments like carloads.

b.
Other Seller's Remedies.  If seller still has the goods it can seek a substitute sale. Damages = difference between contract price and the substitute sale price.  In such a case, seller must give notice to buyer of the resale except where goods are perishable or will decline in value quickly.  This notice gives the buyer one last chance to complete performance.  Alternatively, seller can choose to recover damages = difference between contract price and the market price at the time and place delivery was to be made.  Seller can also sue for the price if goods are not resalable.

c.
Remedies for Lost Volume Sellers. (virtually unlimited number of such items to sale) 
1) Buyer agrees to purchase a set of steak knives from Sears.  She breaches, refusing to take delivery.  Is Sears limited to recovering the difference between the contract price and the market price?  The contract price and a substitute sale price?   
1. No – if the buyer breaches it recovers its profit. 
d.
Seller also can get incidental damages under the same rules that prevail under the common law.

Chapter 8: whether someone breached their promise 
First step: the law of conditions to determine if there was a breach 

· Promise: imposes duty on the promisor 

· Condition: qualifies the duty 

· Conditions are in every contract (express, implied) 

1.
Assume the following contract:  "S promises to sell goods to B and B promises to pay $1,000 for the goods on condition they are delivered no later than Tuesday."  Is B obligated to perform on its promise to pay if the goods are delivered Wednesday?
· No – buyer made promise to buy, but not unconditional – only if something happened (delivery of goods on Tuesday) 

· Why have a condition? 

· Minimize risk 

· The function of the condition gives other side incentive/inducement to get goods on time 
2.
Assume that the same contract states that B promises to pay 30 days after the date of delivery.  Is the passage of 30 days a condition on B’s promise?  
· Passage of 30 days = certain to occur ( not a condition; simply part of the promise
3.
Why would a party bargain for a promise or a condition?  What is the difference between the legal consequences of breaching a promise and failing to satisfy a condition?  Assume B wants the goods shipped by tomorrow.  How should B phrase the contract if he wants the right to sue if the goods are shipped late?  How should B phrase the contract if he wants to avoid paying for the goods if they are shipped late?  How should B phrase the contract if he wants both the right to sue and the right to avoid paying if the goods are shipped late?
· Breaching a promise: can be sued for breach 

· Failing to satisfy a condition: the party who’s promise was conditioned is under no duty to perform (insurance policy against being in breach) 

· a. I promise to get you (deliver) these goods by Tuesday. 

· b. B promises to pay for the goods on condition they are delivered no later than Tuesday. 

· c. Seller promises to deliver goods by Tuesday and Buyer promises to pay for goods on condition they are delivered no later than Tuesday. 

Express condition: language of the contract 

· Expressions have to be met exactly; close does not count 

· “on condition that” “if” “provided that” “only if” 

Conditions: to protect themselves & shift the risk 

Luttinger v. Rosen

Plaintiff agreed to purchase defendant's home on condition it got a mortgage loan at not more than 8½%.  Plaintiff could only get a loan at 8 3/4%.  Defendant offered to make up difference for 25 years, but it is unclear how defendant proposed to do this.  Plaintiff refused and asked for its down payment back.  Defendant refused alleging it was plaintiff who was in breach by refusing to go through with deal.  

· Purpose of condition: buyer does not want to promise to buy house under every and all circumstances because of mortgage payment ( limit buyer’s risk 
· Court held that the condition was not satisfied ( needs to be satisfied completely/perfectly 
· Defendant’s offer = uncertainty and additional risk 
· (3) go back to problem of interpretation 
· How should we interpret the condition? 
· Is it a condition or a promise? 
Peacock v. Modern Air 

Defendant general contractor hired plaintiff to do sub- contract work.  Plaintiff completed work with no problems.  But defendant failed to pay on grounds defendant was not paid by owner who was bankrupt. Defendant claims a condition on its obligation to pay thereby was not met. The contract calls for payment to subcontractor 30 days after general contractor is paid.  
· Is the language describing a promise or stating an express condition? 

· Not a condition; here is when you are supposed to pay not whether you should pay 

· General contractor is better equipped to manage owner going bankrupt 

· In light of business realities of the transaction 

· GC organizes the entire project 

· Court interpreted it to describe the timing the payment is due 

· Contract does not address situation that has developed (i.e., owner going bankrupt) = GAP 

· “I pay sub. on condition that I get paid” ( clear language of express condition would make it harder for court to conclude that this wasn’t a condition 

· Note 2: “pay if paid” provisions are unenforceable = against public policy because CA civil code has mechanic’s liens – indicates that subcontractor has interest in property and will only go away when he is paid (work on improving property) 

Gibson v. Cranage

Plaintiff agreed to prepare enlarged portrait from small photo of defendant's deceased daughter.  Plaintiff solicited this project.  The contract calls for the portrait of the deceased daughter to be “satisfactory” to the father.  Plaintiff painted the portrait but the father was not satisfied.  
· Promise to produce satisfactory painting (painter) or condition on promise to pay (father) 

· Father doesn’t want to have to pay unless he is happy with it 

· Therefore, looks like a condition on father’s promise to pay 

· He needs to be satisfied with the painting 

· Condition of satisfaction is not an illusory promise 

· Needs to act in good faith 

· Reasonableness standard (objective) 

· Subjective taste but must act in good faith 

· §228: If we have a promise subject to condition of satisfaction then if it is practicable to determine what a reasonable person in father’s position would be satisfied with then should use that standard 

· Here, hard to figure out (not practicable) because emotional subject and not subject to reasonableness standard 

· §227(1): subjective standard increases risk of forfeiture 

· Father can argue that the painter assumed the risk (solicited the painting) 

· Prefer interpretation that avoids forfeiture 

A condition operates like insurance against breach 
· An event that has to occur before a person who makes a promise has to perform (before performance is due) 

· Types of conditions:

· 1. Express Condition 

· Identify by the language used in the contract (i.e., “on condition” “provided that” “if” “only if” “unless”)

· Condition precedent: before duty is performed something has to happen

· Condition subsequent: Duty to perform but contract says that if something happens that duty goes away 

· Doesn’t fit under §224 

· Example: insurance contract for stolen property 

· Theft triggers promise to pay for loss, but if property is recovered and returned makes the duty go away 

· Condition precedent is insurance company’s promise to pay 

· Condition subsequent is if property is returned then money has to be given back 
· 2. Constructive (Implied) Condition 

· Express condition is literally written into contract 
· Implied condition: The law creates/reads into contract a condition or condition having to do with the sequence of performance 
Excusing conditions: something happens that makes that insurance go away – person who makes conditioned promise has to perform or else will be in breach 

§225: condition excused 

1. Prevention – need to try to fulfill the condition/can’t prevent its fulfillment 

Failure to cooperate or prevention.  If a party has some control over whether a condition on her duty to perform will be fulfilled, the condition is excused if she doesn't try to fulfill the condition or if she tries to prevent its fulfillment.  

· Buyer promises to buy Seller's house if Buyer can get a loan at not more than 8%. Buyer never applies for a loan.  Can Buyer defend Seller's suit for breach on the grounds of failure of condition?  

2. Estoppel – similar to equitable [before]

Estoppel.  A condition is excused on the grounds of estoppel where (1) the party whose duty is conditioned says, before the condition was to be fulfilled, that it will perform even if the condition is not fulfilled, and (2) the other party changes position in reliance on this statement.

· Buyer promises to buy Seller’s house by the 30th on condition Seller paints the house by the 15th. On the 10th, Seller tells Buyer he needs more time.  Buyer says “You can have until the 20th.”  Seller relies on this statement by not painting until the 20th.  Can Buyer claim failure of condition?
· No pre-existing duty problem because no consideration for extending deadline 

· Estoppel takes care of consideration problem 

· Promissory estoppel – seller would rely on promise 

· Under equitable estoppel – can apply in any sort of case 
3. Waiver – difference from estoppel is timing [after]; no need for reliance but have to show person making statement had knowledge of making the waiver (knowing waiver) 

Waiver.  A condition is excused by waiver when, after the condition was to have been fulfilled but was not, the party whose performance was conditioned, knowing there was a failure of condition, states it will still perform.

· Buyer promises to buy Seller’s house by the 30th on condition seller paints the house by the 15th. On the 16th, Seller tells Buyer he needs more time.  Buyer says “You can have until the 20th.” (WAIVER.)  On the 19th, Seller asks for yet more time and Buyer says he can take until the 25th. In reliance, Seller waits until the 25th to paint. (ESTOPPEL.)  

McKenna v. Vernon 

Builder (the plaintiff) entered into a K to build a theatre for Owner (the defendant).  K called for progress payments to be made by owner on condition architect provided a certificate that work on the part of the project for which payment was sought was satisfactorily completed.  Owner made several payments, each time without bothering to receive a certificate from architect.  Builder completed the work.   Owner refused to make the last payment on grounds no certificate from architect was provided.  Court says there was a waiver.   
· §84(1): if we have existing contract and changes contract, then that promise is binding 
· §84(2): can reinstate condition if you give notice of that intention so long as condition is within control of promise 
· 1. Give notice 
· 2. 84(2)(b): reinstatement of condition would be unjust ( changed position in reliance on previous representations 
· 3. 84(2)(a): not reasonable time 
· 4. §84: someone can agree to perform even though condition on promise is not satisfied; made a binding promise ( the owner for consideration promised to forget about the condition; doesn’t matter if he gives notice, etc. made an enforceable promise to waive the condition 
· §84(2): promisor can make condition come back (reinstate) if (a), (b) and (c) apply 
Hicks v. Bush

A contract called for shareholders of two companies to merge their interests into a single company.  The contract further called for each side to buy a specified number of shares of the new company by transferring to the new company shares in the existing companies.  When one side sued the other for failing to go through with the deal, the defendant offered parol evidence that the parties agreed to a further condition--that the deal would not go through unless they raised $672,000 first.  
· §216: when an agreement is not completely integrated 

· (2)(b): naturally omitted term 

· reasonable explanation for leaving it out of the writing (i.e., Masterson – physical limits of the paper) 

· Here, two parties would not want to put on paper so all public could read it ( first approach = make the writing partially integrated so no Parol Evidence problem 
· Alternatively, no contract/assent yet ( no final written agreement until we raise the money 

Kingston v. Preston 

A dealer in fabrics made a contract with his apprentice in which the dealer promised to convey his business including inventory to the apprentice and a partner.  In return the apprentice promised to pay for his share of the business in monthly installments and, to assure payment, was to give security to the dealer before conveyance of the business to the apprentice.  Apprentice sued dealer for damages for failure to convey the business and the dealer defended on ground the apprentice had not given the promised security.  The apprentice argued that the dealer's promise to convey was "independent" of apprentice's promise to provide security and dealer could only independently sue apprentice for breach but couldn't withhold his performance.  
· No express condition ( even though they could have in the condition achieved the result the court comes to by including express conditions 

· Still implicit in the deal – intent of the parties 

· The promises are dependent on each other 

· §234(1): if you have contract where promises can be performed together/at the same time, then they are due simultaneously (unless contract says otherwise) 
· The law of conditions define the relationship ( the relationship is created by the law implying something into the contract (similar to gap filling) 
· §234: order of performances 

· Contract could spell out sequence, so go with that 

· If not, then fill in the gap & render simultaneously 

· §234(2): perform services first (mechanic, house painting) 
· §237: If one party’s performance is supposed to take place first before other party, then the giving of that first performance is a condition on the other party’s promise 

· rendering of first performance is a condition on the promise of the other party (person who is to perform later) 

· Relates to §234(2) 

· Standard: “no uncured material failure”; can be satisfied substantially 
· Other party obligated to perform on promise 

· First party would be in breach of his promise ( therefore can give less than full amount 

· 2nd party must still perform (pay for services less the damages for breach) 

· Material failure = 2nd party does not have to pay (won’t be in breach) 

· 1st party is in breach of promise (2nd party could sue 1st) 

· unjust enrichment, restitution (have an adjustment to damages) for 1st party to recover for work provided 
· §238: imply a condition ( that there is a condition on each party’s promise = each side tenders performance 

Every contract has conditions in it ( implied and/or express 

3.
Assume the following contract:  B promises to pay S $1,000,000 on condition it gets 8% loan, S promises to convey her house to B.  Is there an express condition on B’s promise to buy?  Is there any other condition on B’s promise?  Is there any condition on S’s promise?

 1. Express condition on B’s promise to pay 

 2. §238 scenario – on B, performances can be rendered simultaneously (implied) 


 3. Buyer’s performance is an implied condition on seller’s promise to convey title ( §238 applies 
4.
Assume the contract states that B promises to pay $1,000,000 on December 1 and S promises to convey title to the property on the following May 1.  Is the performance by S a condition on B’s promise?

- Performance by S is not a condition on B’s promise 


- Not due simultaneously - §238 does not apply because contract says buyer’s performance is due at an earlier time 


- Under §237, there is an implied condition on seller’s promise to perform on May 1st 
5.
Assume A promises to paint B’s house and B promises to pay $10,000.  Does Restatement §234(1) apply?  What is the result under Restatement § 234(2)?

- §234(1) does not apply – takes longer to paint house than write a check


- §234(2) applies – performance of one party requires greater amount of time ( §237


- Painting of house is implied condition on homeowner’s promise to pay 


- Doesn’t pay if painter doesn’t paint 



- Painter is also in breach 


- Two separate issues:



1. Does homeowner have to pay? ( depends on condition 



2. Did painter have to perform? 
6.
Assume B promises to pay $1,000,000 for the house on condition it can get an 8% loan and S promises to convey title.  B gets an 8.1% loan.  Is the express condition on B’s promise satisfied?  

- No – needs to occur exactly 
7.
Assume B pays $999,999.  Is the constructive condition on S’s promise satisfied?


See Restatement §238.
· Yes, substantial performance 
· No material failure 

· But buyer is in breach 

· If no express condition, then there is an implied condition

Simultaneous = §234(1) ( 238 

Not simultaneous = §234(2) ( 237 
Hicks
· 1) Categorize contract as partially integrated 
· 2) Note 1: the parties intention was no agreement/no contract formed until and unless money raised 

Implied (constructive) conditions: form of gap filling when parties fail to specify order of performance 
Stewart v. Newbury 

Stewart agreed to do work on the construction of a building.  Newbury promised to pay for the work.  The written contract had a gap: it said nothing about the sequence of performance, that is, when the money would be paid vis-a-vis when the work would be done.  Stewart claimed that the custom was that payments would be made as the work progressed (called “progress payments”).  After working for some months, without payment, Stewart refused to continue.  

· §234(2): “unless the language or the circumstances indicate the contrary” 

· Stewart’s argument that the custom of progress payments [comment a: usage of trade] 

· the condition on his promise was not fulfilled ( a condition implied on his promise [promises to build on condition that Newbury periodically pays] 
· Telephone conversation: the usual way would be 234(2); language too ambiguous; defendant denied that conversation ever took place 

· If they did have a conversation before the contract was finalized = PE 

· Conversation after the contract = modification 

Jacob & Youngs v. Kent 
Plaintiff agreed to build a house for defendant using pipe manufactured in Reading, a city in the state of Pennsylvania.  The contract contained a clause stating, “any work…which is not fully in accordance with the drawings and specifications, in every respect, will be rejected and is to be immediately torn down….”  Plaintiff used pipe from different manufacturer, but of quality equal to pipe manufactured in Reading.  Defendant refused to pay and demanded the pipe be ripped out of walls and replaced.  The Court of Appeals holds for the plaintiff.  
· If there is an express condition on homeowner’s promise to use specific pipe, then the promise conditioned can’t be breached – don’t need to perform (pay) 
· If there is an implied condition that builder conforms to specification, the condition was satisfied ( substantial, no material failure 

· Court read it as a promise not an express condition 

· §227(1): interpretation is preferred that will reduce the obligee’s risk of forfeiture 

· Hypo: What if this was a contract for the purchase of a new Ferrari sports car and the seller delivered a Mercedes of equal value.  Same result?
· Brand of plumbing is not a material failure 

· Brand of car is a material failure; not getting right car where brand is important 

· Hypo: What if using parts in a car not manufactured by the car company?

· Probably not a material failure ( sometimes branding is material depending on the circumstances 

Plante v. Jacobs 

The builder misplaced a wall by about one foot.  The court says this is not material.  Compare this case to Jacobs & Young v. Kent.  

· This case is stronger than Jacobs & Young because you can see the wall whereas you don’t see the pipes 

· Not material because not affecting market value of the house 

· Contract with implied condition on homeowner’s promise to pay ( substantial performance (not a material failure) 

· §241: whether a failure is material 

· (a): builder argues that it is not material because of “extent” ( benefit reasonably expected was the whole house and the one foot was not huge so not material failure 

· 2. Assume the homeowner hired a builder to repair the wall by moving it one foot.  The builder moves it two feet.  Again, the wall is only one foot from where it was supposed to be.  Is the result the same—the homeowner must pay for the work?  See Restatement §241(a).
· Full extent of this contract ( much bigger problem 

· When applying §241(a) the most important factor is looking at the failure in the context of the entire contract 
· 3. Assume in the original case the contract stated, “owner will pay for the work only on condition builder puts the wall in exactly in the right place.”  The builder puts the wall just one foot off its intended spot.  If the court cannot avoid the conclusion that the contract created an express condition, does this mean that the owner gets to keep the work for free?  

· Unjust enrichment, restitution 
· If condition is not satisfied, then homeowner does not have to pay under contract but unjust enrichment problem 

· Homeowner pays reasonable value of what it received less any damages it can claim for builder’s breach of promise 

UCC Perfect Tender Rule: In a sale of goods case, where the contract calls for single delivery, performance of seller must be perfect to satisfy the constructive condition on buyer’s promise to pay.  

· This is unlike the way in which we would normally analyze for an implied condition (substantial/material failure) 

· If calling for a single delivery of goods, then the assumption of that is every aspect is important to buyer ( any defect gives buyer right to send it all back (impact on seller not that great) 

· Seller can also fix the defect 

Gill v. Johnstown Lumber

Plaintiff agreed to drive logs down a river to defendant’s mill at a specific price per each 1,000 feet of logs, 4,000,000 feet total.  Plaintiff got a certain quantity of logs to Defendant's mill.  He got another quantity of logs part of the way to the mill.  A flood of historic proportions then made it impossible to drive any more logs.  Plaintiff sues to collect under the contract for the logs delivered and logs driven part way.  There is no express condition in this contract.  
· Was there a material failure? 
· If so, then mill is not in breach for not paying 

· §241(a): no benefit unless logs get to the mill; getting them halfway is not a benefit or good enough 

· Divisibility: view contract as series of separate promises – then can say there is substantial satisfaction 

· A way that courts can look at a contract and conclude that some amount is due even if significant amount of work is still left to do 

· A way to analyze for conditions and breach 

· §240 ( Here is the test for finding a divisible contract: (1) performance of each party is divided into two or more parts; (2) the numbers of parts on each side is the same; (3) each part of the performance by one party has a corresponding part in the other party’s performance. 

· Mill promises to pay X for every 1000 feet of logs = dividing performance into multiple parts; every time driver gets to mill then mill owner has to make a payment 

· Different: pay for every quarter mile you bring it down the river 

· Hypo: Assume a contract calls for a builder to construct 100 houses and a developer to pay $100,000 for each house built.  Is this a divisible contract?  What if the contract calls for the builder to construct 100 houses and the developer to pay $10,000,000 for the work.  Is this a divisible contract?
· A) Yes, divisible contract 

· B) No, not more than one performance on each side 

· Hypo: construction contract calling for progress payments 

· Not a divisible contract 

· First phase of construction and payment not equivalent because general contractor withholds certain amount from each payment to pay at the end 
· Contract for construction of a whole building (one thing) 

· Payment structure just because subcontractor needs money to perform 

Notes and questions on suspending performance and terminating the contract

This chapter deals with two issues: (1) does a party have to perform on its promise?  (2) was there a breach by a party?  The law of conditions answers the first question.  We have seen that if the condition on a promise is not satisfied or not excused, the promisor has no duty to perform.  The second question is related to the first question.  If the conditions on a promise are not satisfied or excused, the promisor cannot be in breach.  But the second question takes us a step beyond the law of conditions.  Assuming the conditions on a promise have been satisfied or excused, then the promisor has a duty to perform.  This means we must examine the facts to see if the promisor performed and, if so, whether that performance was adequate to fulfill some or all of his obligations.

But before we leave the law of conditions, notice how a single act by one party can mean both that a condition on the second party’s promise has not been satisfied and that the first party is in breach.  For example, assume a contract calls for a painter to paint a home and homeowner to pay for the work.  Assume painter fails to do any work.  This means both that the constructive condition on the homeowner’s promise to pay is not satisfied and that the painter is in breach.

The questions of satisfaction of condition and breach of promise are not always connected in this way.  Sometimes a condition is not satisfied but there is no breach.  For example, assume a contract that states, “Homeowner promises to pay $3,000 for painting the house.  Painter promises to paint the house on condition that homeowner’s decorator approves the colors by December 1.”  Decorator fails to give her approval by December 1 and the painter does not paint.  

1.
What is the condition on the homeowners promise to pay?

- implied condition that painter paints the house 
2.
Was the condition satisfied?

- no 
3.
Is the painter in breach?

- no – express condition on his promise 


- neither side is in breach 
In real life the following type of problem occurs frequently.  One party to a contract begins to perform.  The second party claims the first party is rendering a defective performance but the first party denies this.  Should the second party stop her own performance or threaten to do so?  What are the risks of taking such action?  The following case illustrates.

Walker v. Harrison 
Defendant was in the dry cleaning business.  He entered into a contract with plaintiff to rent an advertising sign.  Under the contract, defendant was to pay monthly rental for three years after which plaintiff would own the sign.  For this period, plaintiff promised to keep the sign clean.  In event of default in rent, plaintiff would immediately own the sign and could sue for the rent.  Shortly after defendant put up the sign it got dirty.  Defendant asked plaintiff to clean the sign but plaintiff failed to do so in a timely fashion. Defendant then announced it was not going to pay rent, claiming plaintiff had materially breached its side of the bargain, thus relieving defendant of its obligation to pay.  The court says that Walker’s conduct was not material and that Harrison was the first to commit material breach.  
· 1. How would the issues in this case be different if the contract stated, "Harrison promises to pay rent on condition that Walker immediately cleans all cobwebs, rust, and dirt on the billboard"?
· Express condition on drycleaner’s promise so not obligated to perform (not in breach) 

· 2. Assuming there is no express condition, the issue is then whether Walker’s failure to perform was material under Restatement §241.  How would the analysis change if the billboard consisted of an image of a pile of freshly laundered white clothes and there was just one stain on the entire billboard from a tomato someone threw at it?  What if the one tomato stain was right in the middle of the pile of clothes?  What if Harrison threw the tomato?
· Tomato stain in middle of pile of clothes( placement of it might cause us to say it’s a material failure 

· §241(a): benefit 

· §241(d): if fairly easy to cure, then it diminishes argument 

· §241(e): good faith and fair dealing 

· Harrison withholding rent = runs the risk of being the first party in material failure/breach 

· Walker’s promise – condition is not satisfied so not in breach 

· Condition on Harrison’s promise was satisfied so in breach 

· Options:

· Harrison can pay rent but withhold amount for cleaning sign 

· Argue Walker is not deprived of the benefit §241(a)

· Risk of waiving condition for Walker to not clean in future 

· Expressly say it is not a waiver 

K&G Construction Co. v. Harris 

K&G was the owner and general contractor for a housing development.  It entered into a contract with Harris for Harris to be the grading subcontractor.  Section 9 of the contract stated that Harris promised to buy insurance for property damage.  Section 8 stated that Harris promised to perform in a workmanlike manner.  In return, K&G promised progress payments.  (See Section 4).  Harris’ worker damaged some property.  The insurer denied liability, as did Harris.  The total damages were less than a single progress payment.  K&G withheld a progress payment but continued to let Harris work for 1 month.  Harris then stopped work for non-payment.  The court concluded that the damage to the property and Harris’ failure to pay for it were a material breach and, thus, the condition on K&G’s promise to pay was not satisfied.  
· Material failure on Harris’ failure to pay for damage
· Promised to do work in workmanlike way, thus K&G withholding payment is not a breach because constructive condition was not satisfied 

· Harris did buy insurance ( insurance company’s fault (did what contract obligated them to do) 

· Harris: Argue that they did work in workmanlike way substantially; only one incident of property damage 

· K&G committed first material failure by withholding payment 

· Hypo: Assume that the answer to question 1 is yes (the damage was a material breach), but that K&G told Harris “it is no big deal and we will still pay”.  In reliance, Harris completes the job.  K&G now contend that the constructive condition on their promise to pay was not substantially satisfied.  How should we deal with this claim?

· Estoppel – estopped from making argument 

Notes and questions on Prevention

We have been looking at cases where performance starts, something goes wrong, then performance stops and a lawsuit ensues.  We are considering not just the legal effects of something going wrong in the middle of performance, but also the risks and practical questions presented to the parties when deciding how to react to the problem.

We have seen that problems with performance by one party might or might not amount to a material failure to satisfy the constructive condition on the second party’s promise to perform.  If the second party treats it like a material failure, and she is wrong, then she may be the first to materially fail to perform.  But if the second party does not treat the first party’s breach as a material failure, then that breach might be excused on the ground of waiver or estoppel.

We also saw back on page 742 that another way in which conditions can be excused is through failure to cooperate or prevention.  Here is an example for review:  A & B have a contract.  It is a constructive condition on A’s promise that B first substantially perform its promise.  B tries to perform but A wrongfully acts to make performance more difficult.  This is called prevention or failure to cooperate.  This means that the condition on A’s promise is excused.  It also means that B’s duties are discharged.  In other words, B is relieved of its duty to perform and cannot be in breach.
Hypo: painter’s duties are discharged (go away) not in breach because homeowner did something to prevent the work 

· The condition on homeowner’s promise to pay is excused and is in breach ( need to figure out damages 

· As if contract where homeowner promises to pay money unconditionally 
What if, before performance is due, a party simply says it will not perform? Assume a contract in which B promised to perform for A next week.  But today B states unequivocally she has changed her mind and will not perform.  Is A now free to make new arrangements or is A required to wait until next week to see if B changes her mind again?  Can A sue for breach now even though B’s performance was not due until next week?  The doctrine of anticipatory repudiation answers these questions.

Hochester v. De La Tour
Defendant entered into contract with plaintiff whereby defendant agreed to hire plaintiff for three months beginning June 1.  In early May, Defendant informed plaintiff that he was not going to honor the contract.  Plaintiff sued on May 22 for breach.  Defendant argued no breach could occur until June 1. The court rejects this defense and holds plaintiff can sue before June 1 under the doctrine of anticipatory repudiation.  
· §250(a): statement by obligor to obligee = repudiation ( §243(a): total breach ( §242 ( §241: material failure 

· Under §250, you have a repudiation if the obligor says something big that would give a claim to breach of contract 
· Example: I’m not going to do X. And X is material. 

· If there is a big repudiation, the repuditor is in breach and the non-repudiating party is discharged of his duties 

· §235(1): full performance of a duty under a contract discharges the duty 

· §236(1): damages for total breach 

· Questions:

· 2.
What if the statement was “maybe I will not honor the contract”—would that be anticipatory repudiation under §250?  What should plaintiff do under §251?
· No, not enough for anticipatory repudiation [§250] 

· §251: where there is no affirmative repudiation (clear) but there is reasonable grounds for concern ( incumbent on the obligee to demand adequate assurance of performance ( get it in writing 

· §251(2): if assurance is not given within reasonable time, then you have a repudiation 
· 3.
What if statement was “I will definitely not hire you to begin work on June 1 but you can begin on June 2”—is this a repudiation under Restatement §250?  Hint: work your way through §§243, 242, 241.
· Not a repudiation because not material 
· 4.
Assuming there is a repudiation in this case, was the court right that the injured party could sue immediately and did not have to wait until June 1 to see if the employer actually breached?  See Restatement § 253(1).  What is the rationale for this rule?
· §253(1): once there is anticipatory repudiation there is a breach even though what was repudiated was performance in the future; Breach at the time of repudiation 

· Don’t have to wait to see if repudiator will change his mind 

· Give the non-repudiator the opportunity to mitigate damages 
· 5.
Assume A promises to be courier for B for three months and B promises to pay for the service.  Is there a condition on B's promise to pay?  If B engages in anticipatory repudiation, is it still true that B has no duty to perform unless A substantially performs?  See Restatement § 253(1).  If A does not perform, can B sue for breach?  
· Implied condition that worker performs first [§234(2)] 

· §255: condition is excused 

· Repudiation by one side has two consequences

· 1. Any condition on repudiator’s promise is excused ( repudiator’s promise is unconditional and 

· 2. Repudiator is in breach 
· 6.
A agrees to paint B's house and B agrees to pay on condition that he is satisfied with A's work.  Before the time comes for A to paint, B says "I repudiate."  Can B now defend suit for breach on the ground his duty to perform was expressly conditioned and that condition was never satisfied?
· No, conditions are excused 

· Repudiation means conditions protecting B are excused 
· 7.
A and B make a contract under which A agrees to buy and B agrees to sell a business for $1,000,000 payable December 1.  On November 1 A declares bankruptcy.  On November 15 B sells the business to C.  A sues B for breach of contract.  How should the court rule?  See Restatement §§250(b), 253(2).
· No breach – A engaged in affirmative act under §250(b) 

· Voluntary Disablement = repudiation by action 

Kanavos v. Hancock

Plaintiff had the right of first refusal to purchase the stock of a corporation, the principle asset of which was an apartment building.  D repudiates and sold the stock to a third party for $760,000 without giving plaintiff the opportunity to exercise its right.  The corporation had $1.5 million in equity in the building.   Thus, plaintiff had the right to acquire an asset worth 1.5 million by paying $760,000.  The Court finds that, despite the repudiation and breach, there still was a constructive or implied condition on D's obligation to provide P with the opportunity to purchase and that this condition was not excused by the repudiation and breach.  
· Right of first refusal: if somebody else offers to buy, you can’t say yes until you speak with guy who has right of first refusal 
· §238: buy/sell situation – performances can be rendered simultaneously 

· Not satisfied “with manifested present ability to do so” – need to have ability to come up with the cash 

· No sense to make other side sit around and wait for your inevitable breach if it can be demonstrated that person has inability to perform 

· Bank would be happy to loan money because big piece of collateral 

McCloskey v. Minweld

Plaintiff was a general contractor and entered into a contract with defendant, a subcontractor, for the latter to supply and erect structural steel. The contract did not specify a date for performance by defendant.  At the time, there was a severe shortage of steel.  Plaintiff became concerned about the shortage and wrote defendant threatening to terminate the contract unless defendant gave a unqualified assurance it had secured the steel.  Defendant responded as indicated in note 1, pages 819-820.  
· Operating under §251 – shortage of steel which is well known 

· Plaintiff has reasonable grounds to worry about repudiation and demand assurance 

· Not a statement by subcontractor that it will commit a breach §250(a) 

· Contract did not specify a date ( argument that GC’s demand was not a proper demand for performance (only demand what you are entitled to) 

· Demanded it be done in 30 days when contract didn’t say this 

· Clock only starts ticking when what you demanded was what you are entitled to 

· Gold said court could’ve done this but didn’t: 

· Gap and court needs to fill it (timing not addressed in contract) 

· If they say 30 days is reasonable, then demand for assurance might be proper

· Needs to be an adequate assurance, if not then = repudiation 

· Hypo: write that it is not adequate assurance, but don’t take position as a waiver that you have repudiated 

· You have the right to demand assurances of performance - if not adequate and you say that you repudiated, then you run a risk that court later decides it was adequate and you are the repudiator (danger in responding in that way); also danger in not saying anything if you don’t say anything then maybe you have waived the claim because what they said was not adequate and they actually repudiated 

· Consider writing a letter that it is not adequate and not waiving any claims later that they have repudiated and are in breach 

Anticipatory Repudiation §250
· All happening before performance is due 

· §250(a): statement that you will commit a breach 

· Statement refers to something consequential enough to call it a material failure under §241 
· §250(b): conduct that sends message you will not perform – i.e., selling item to someone else = repudiation (Voluntary Disablement) 

· voluntary affirmative act 

· §251: demand adequate assurance 

· §251(2): give assurance within a reasonable time 

· Repudiation if what is said is a material failure (§241) 

· §256(1): can retract repudiation so long as other side didn’t change position in reliance of it or indicates that he considers the repudiation to be final 

Chapter 9: defenses that parties aren’t aware of until after contract is formed/time to perform 

Exam: talk about all of the defenses at the same time 

There are two types of mistake defenses: mutual mistake and unilateral mistake.  The defense for mutual mistake applies where both parties to the contract are mistaken as to a matter that has a material effect on the exchange, unless the party adversely affected by the mistake assumed the risk of that mistake.  See Restatement §§ 152, 154.
1.
Buyer agrees to purchase from Seller what they both believe to be a painting by Van Gogh. Both are art dealers and had no doubt as to authenticity.  An expert later proves the painting a fake.  Is the contract enforceable? 
· No §152(1) – both parties are mistaken as to a basic assumption on which the contract was made and material effect 
2.
Same case except Buyer thought it was a Van Gogh but knew he could not be certain unless he consulted an expert.  He decided it was not worth the time to consult an expert and bought the painting, which turned out to be a fake.  Is the contract enforceable?
· Yes §154(b): buyer consciously aware there is a risk and thinks he is right, but knows there is a risk 

· What if expert says it is real but is wrong? Defense? – Yes, consciously aware but investigated 
3.
Same case.  An expert proves the painting is an original Van Gogh but is worth far less than either Buyer or Seller thought.  Is the contract enforceable? 
· Yes enforceable; essence of buying/selling transaction is that people are assuming the risk of value

· One rare exception: differential in value so enormous that parties made mistake with what they were dealing with 

· If the mistake is just about value, then no defense 
The defense for unilateral mistake applies where only one party is mistaken as to matter that has a material effect on the exchange.  The defense applies where (1) the other party knew or should have known of mistake, or (2) the effect of the mistake makes the contract unconscionable.  Again, there is no defense if the party adversely affected by the mistake assumed the risk of that mistake.  See Restatement §§ 153, 154.

1.
Seller takes what he thinks is just a pretty stone to a jeweler for appraisal.  The jeweler tells him it is worthless.  Buyer, who happens to overhear the discussion, looks at the item and realizes it is a $10,000 diamond.   He offers Seller $1 and Seller agrees.  Is the contract enforceable? 
· No, not enforceable §153(b)

· Buyer knows exactly what is going on 

· Seller is not consciously aware that he is running a risk – investigated by taking it to a jeweler (§154(b))
2.
Buyer purchases an item at a flea market for $5.  He discovers later that the item is a rare antique worth $50,000.  May seller successfully sue to void the contract and recover the item?
· No, seller assumed the risk 
Notes and questions on impossibility and impracticability

The defense of impossibility applies were, after formation of a contract, something happens that makes it impossible for a reasonable person to perform.  There are three ways this occurs:  (1) Death or physical incapacity of a person essential to performing a promise in the contract, (2) Destruction of the subject matter of the promise, (3) Performance of the promise becomes illegal after the contract is made.  As to the first category, if a promisor dies or is physically incapacitated, he is not essential to performance of his promise if the duty under that promise was delegable.  We will discuss delegation in more detail soon.  Consider the following questions.  The defense of impracticability applies where (1) performance is made much more difficult (even though not impossible) (2) by an event not anticipated at the time of formation, (3) through no fault of the person asserting impracticability, (4) and that person does not assume the risk of the event.

1.
Student makes a contract with Gold to teach the Gold how to drive a Ferrari.  The student falls into a permanent coma after listening to Gold lecture on contract law.  Does the defense of impossibility apply?  What if it was a contract to sell the Ferrari to Gold.  Is performance impossible?
· Yes defense of impossibility applies here (teaching to drive)

· Cannot delegate duties under personal services contract 

· If car got destroyed, then defense of impossibility applies (subject of contract destroyed then duties are discharged)

· Selling the Ferrari is not impossible to perform because duties are delegable (not personal services contract) 
2.
Assume a student runs a driving school and makes a contract to teach Gold how to drive.  Student’s car is destroyed.  Is performance impossible?

· No, not impossible to perform 
3.
Assume a new law makes it illegal for law students and lawyers to teach driving.  Is performance impossible?
· Yes, performance is impossible (legally) 

§261: Impracticability [the standard] 

Taylor v. Caldwell

Plaintiff rented a music hall, called Surrey Gardens, from defendant for four days.  Plaintiff planned to stage musical events there. Plaintiff spent money on preparation and intended to sell tickets.  Surrey Gardens burnt down before plaintiff could use it.  Neither party was responsible for the fire.  The contract failed to state what would happen if the hall was destroyed.  Plaintiff sued for breach, claiming Defendant promised to provide the premises and failed to do so.  The court ruled that the defendant’s duties were discharged for impossibility.  
· Not literally impossible, so impracticability applies 
· 2.
Assume that at the time the contract is made the stage at Surrey Gardens is infested with termites and the owner knows it.  He makes the contract because he thinks it is still sufficiently sound to hold the concert.  After making the contract he changes his mind and decides he will not permit the concert to be held because he is worried the building will collapse.  Can he assert impracticability under Restatement §261?

· No – knew about condition at time of formation (not after contract was made) [duty not discharged for impracticability] 

· Needs to fix stage or in breach of contract 
· 3.
Assume the contract stated "in the event Surrey Gardens is damaged or destroyed prior to the scheduled musicals, Defendant will repair or rebuild in order to allow Plaintiff to present the musicals as scheduled."  Would the defense of impracticability be available here if Surrey Gardens completely burnt down after the contract was made?

· No – the contract assigns the risk to him – lose impracticability claim 
· 4.
Assume that the owner of Surrey Gardens just before entering into the contract was cited by the fire department for violations of the law that made the music hall susceptible to fire.  If the hall burns down, should defendant be discharged?

· No – the event that caused the problem was caused by the fault of the party seeking to discharge his duties – loses defense; his fault so can’t claim things are impracticable 

Hypo: fire department says violations but the repairs will be expensive. Can defendant argue that it is impracticable to perform because it would cost him a ton of money to fix the building?

· Just because performing the contract is going to cost you more than you thought is not enough to make it impracticable 

· Not enough that performance becomes harder or more expensive; needs to be way harder or way more expensive 

· Needs to really change the nature of the transaction 

Impracticability: to justify not performing 
Transatlantic Financing Corp. v. U.S.

Plaintiff shipping company entered into a contract with the United States to carry wheat from Galveston, Texas to Iran.  The contract price was $305,000.  The parties assumed plaintiff would travel the most direct route, which was through Suez Canal, a trip of about 10,000 miles.  This was not made an express condition to plaintiffs promise, however.  

The contract was entered into at a time both parties knew the political and military situation in the middle east was dangerous.  War broke out after the contract was entered into, preventing use of canal.  Plaintiff diverted its ship around the Cape of Good Hope.  This resulted in a trip of 3,000 extra miles and $43,000 extra cost, which plaintiff seeks to recover from defendant.  

Plaintiff does not argue impracticability in order to justify non-performance.  It did perform.  Rather, it claims that because of impracticability it was not obligated to perform and, thus, its performance by sailing around Cape of Good Hope resulted in unjust enrichment of defendant in an amount equal to plaintiff's extra costs of $43,000.  On middle of page 872, the court says there are three elements to the impracticability claim:  (a) an unexpected occurrence; (b) failure to allocate risk of that occurrence to the party seeking to avoid the obligation to perform; (c) as a result of the occurrence, performance was became so difficult or expensive as to be "commercially impracticable."  The court thinks the occurrence certainly was unexpected.
· Claims impracticability to argue it was not obligated to perform even though they did, which resulted in unjust enrichment to the defendant 

· §261: assign risks on circumstances 

· Transatlantic knew about the unrest in Middle East, but court is not comfortable saying that they should assume the risk based on that (the circumstances) – court turns on element #3 

· Not comfortable because both parties knew about the risk 

· Did not address the problem in the contract (can think of it like a gap problem) 

· Element #3: no, not enough that there is a little extra difficulty 

· Only factor in favor of Transatlantic was added expense, but not enough to make it impracticable 

· Not so much more expensive to discharge their duties 

· Comment d p. 166 

· Argue how much more is enough to equal impracticability 

Hypo: takes substantial extra amount of time and money to say it is impracticable and is therefore discharged 
· Won’t perform unless triple the price and U.S. agrees 

· Agreement enforceable?

· 1. Pre-existing duty rule ( no problem because duties were discharged; prior duty to perform was discharged because impracticability discharged the duty 

· 2. Good faith and fair dealing 

· 3. Duress 

· 4. Anticipatory repudiation unless impracticability which discharged duty 

If the contract explicitly said travel through the Suez Canal then under §261 

· On condition of going through Suez Canal ( condition not satisfied 

· Promise to go through Suez Canal ( impracticability claim 

Eastern Air Lines v. Gulf Oil 

Eastern and Gulf entered into a contract under which Gulf agreed to sell and Eastern agreed to buy its requirements of jet fuel for several years.  The parties were aware that the cost of fuel was a function of the price of crude oil and that this price fluctuated.  Their intent was to price the jet fuel being sold in this contract in a way to allow for fluctuations in the price of crude oil.  They did this by tying the price of fuel to the market price of a particular type of crude oil (West Texas Sour).  As the price of this oil went up or down, the price Gulf would charge Eastern would move as well.  As a result of instability in the Middle East, OLPEC imposed an oil export embargo on the US, driving up the market price of crude oil and causing a shortage of jet fuel and gasoline for cars.  The US government responded by imposing price controls on domestically produced oil, including West Texas Sour.  As a result, Gulf claimed it had to pay more for internationally produced oil and could not pass on the cost to Eastern under the benchmark established in the contract.  Gulf wrote Eastern and threatened to stop supplying jet fuel unless Eastern agreed to a price increase.  Eastern claimed this was a breach in the form of anticipatory repudiation.  Gulf’s defense was impracticability.  
· Parties anticipated problem and tried to address it 
· Gulf saying not anticipatory repudiation because impracticability, which discharges its duties 

· §2-615(a): basically says same thing as in §261 

· Here, the parties did not anticipate government intervening that would make benchmark ineffective; render mechanism ineffective 

· Does the contract become harder or more expensive because of some event that the parties did not think would occur?

· Need to show performance becomes much more difficult and much less profitable 

· Burden is on Gulf and Court is not buying it 

· Argument for impracticability – makes performance harder on non-occurrence of event that was a basic assumption 

· If you can foresee a problem before making contract and don’t address it in contract, then can’t complain impracticability 

· Here, the court is comfortable assigning the risk/burden on one party 

· Unlike in Transatlantic, where both sides could foresee problem so reluctant to place blame on one side (make one side bear the risk) 

Krell v. Henry ( Frustration of Purpose 
Defendant agreed to rent plaintiff's apartment for two days. Defendant’s purpose was known to plaintiff:  defendant wanted a place to observe the coronation parade of the new king, which was to pass beneath plaintiff's windows.  The parade is cancelled because of the king's illness.  Defendant refuses to pay and plaintiff sues.  The court concludes that defendant's obligation was discharged.  
· Frustration of purpose: destroys the value/purpose for the contract 
· Impracticability: happens after contract is made which makes performance harder 

· Here, the purpose for making the contract was destroyed 

· §265: the benefit is lost 

· 1. The purpose must have been frustrated 

· if the transaction would make no sense because of frustration of purpose 

· 2. The frustration has to be substantial 

· 3. The non-occurrence of frustrating event must have been a basic assumption 

· Hypo: Assume defendant makes a contract to buy goods, anticipating they can be resold for a profit.  Defendant is surprised when the market price drops.  Can Defendant refuse to perform under the doctrine of frustration of purpose?  How is this different from the Krell case?
· No – market price fluctuations that everyone knows can happen and not a basic assumption it won’t happen; every buy/sell transaction assumes someone may be a loser or winner 

· Comment a: it is not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss 

· Exception: massive market price fluctuations (unprecedented) so dramatic then discharge for frustration of purpose 
Chapter 10

Third Party Rights and Responsibilities

No assigned reading

I.
General Principles

A.
Third party rights are derivative.  Rights and obligations of third parties derive from the rights and obligations of the original parties.  If a defense is good against original party, it is good against any third party deriving rights from that original party.

B.
The time third party rights are created is key.

C.
Approach the problem one promise at a time.  Compare, “A promises to pay B $1,000 and B promises to paint A's neighbor's house” with “A promises to pay B's friend $1,000 and B promises to paint A's neighbor's house.”

II.
Third Party Beneficiary Contracts. [Time is when contract is formed] 
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A.
Definitional Rules and Issues. 
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1.
When does a 3dpbk exist?   There is a 3dpbk where the 3d party is the intended, not incidental, beneficiary of a promise.  Three indicia of intent:

a.
The beneficiary is identified in the promise.

b.
The K calls for the rendering of performance by the promisor to the identified beneficiary.

c.
There is some relationship between the promisee and the beneficiary that indicates that the promisee intended to benefit the beneficiary.

d.
Gold will pay painter $5,000 and she promises to paint his neighbor's house.  Is this a 3dpbk?

- Yes: in the contract have identified third person neighbor, K calls for rendering of promise to the identified beneficiary, there is a relationship 
e.
Gold will pay painter $5,000 and she promises to paint Gold's house.  This will increase the value of the property next door, thus benefiting Gold's neighbor.  Is this a 3dpbk? 

- No: incidental beneficiary (no rights under the contract) 
2.
If there is a 3dpb, is it a creditor or donee beneficiary? 

a.
Donee gets the performance as a gift.

b.
Creditor is one to whom promisee already owes an obligation and promisee negotiates for the promise to satisfy this existing underlying obligation.

Key: 3rd party has right to sue promisor for breach even though not a party to contract 
B.
Substantive rules: 
1.
Who can enforce?  The third party beneficiary or the promisee can enforce a third party beneficiary contract against the promisor.

2.
What can the 3dpb enforce?  Beneficiary can enforce the promise in the form it was in when the beneficiary's rights vested.  Until vesting, the promisee and promisor can modify or rescind.

3.
When do 3dpb’s rights vest?  Rights vest when 3dpb learns of the promise and either assents to it, changes position in reliance on it, or sues on it.

a.
Buyer owes Seller $5,000.  To satisfy this debt,  Buyer agrees to pay painter $5,000 and painter agrees to paint Seller's house.  Before Seller learns of this, Buyer and painter modify contract to provide for just the painting of Seller's living room.   Seller then learns of the contract to paint his living room and he assents.  What promise can Seller enforce? 

- Creditor beneficiary 


- Can enforce living room promise ( only enforce the modified contract 


- Didn’t vest until promise was modified 
b.
Same case except, before modification, Seller learns of the promise to pay for the painting of the entire house and he cancels a contract he had with someone else to paint the house.  Buyer and painter then modify.  Can Seller enforce the promise to paint the house?

- Yes: timing has changed 


- Beneficiary first finds out about contract and changes position in reliance 
c.
Same case except, to induce painter’s assent, Buyer lied and told him Seller's house has 3 rooms.  In fact, he lives in a 50 room mansion.  Can Seller enforce painter's promise?

- Fraud 


- No, beneficiary subject to fraud defense 


- B’s rights are derivate (cannot have more rights than the Buyer) 
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d.
Same case except Buyer's debt to Seller becomes unenforceable when statute of limitation runs.  Can Seller enforce painter's promise?  

- Yes because the defense had nothing to do with the painter 
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4.
What's the substantive difference between a creditor and donee beneficiary?

- Creditor: entitled to sue in both directions but only gets paid once 


- Donee: no claim against promisee because it was a gift, but can sue the promisor 
III.
Assignments.  An assignment occurs when a party to a contract that has already been formed unilaterally assigns rights to a third party.
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A.
Terminology.  Seller agrees to sell her car for $10,000 and Buyer agrees to buy it.  Seller assigns her right to receive the money to her church. 

B.
When is an assignment valid?  Two requirements: (1) right must be assignable, (2) must be properly assigned.

1.
Is the right assignable?  Four possible restrictions on assignability.

a.
The K prohibits the assignment.

- Not effective; contract law has preference for assignability of rights 


- Can still assign despite the K; however, will be in breach

- UCC: not in breach 

b.
The law prohibits the assignment. 

- through a statute 
1)
Assume statute prohibits assignment of wages when made to undermine the equitable distribution of income under a divorce decree.  Ronald takes a job at McDonalds.  To make sure there is no cash to pay alimony, he negotiates an employment agreement stating that McDonalds will send his pay directly to his new girlfriend.  May the girlfriend sue McDonalds for Ronald's backpay? 

- Yes, third party beneficiary contract 


- No unilateral assignment after contract was made 

c.
The right involves the performance of personal services.

- Yes so long as your assignment does not change character/nature of obligor’s performance 
d.
Assignment changes the character or nature of the obligor's performance. (if it does then it is not valid) 
1)
Supercuts enters into a requirements contract to provide Gold with all the hairstyling services he requires.  Gold attempts to assign his rights to Bigfoot. Is the assignment valid under common law?

- No, not valid because changing the character/nature of obligor’s performance 


- More services will be required 
2)
Revlon enters into a requirements contract to provide Gold with all the hair spray he requires. Gold attempts to assign his rights to Bigfoot.  Is the assignment valid under the UCC? 

- Yes, under requirements contract, UCC implies that you can’t have more requirement than historically 

- Valid assignment but can’t require anymore than Gold historically required (so nothing changes) 
3)
Supercuts is obligated to cut Gold's hair once for $10.  Gold attempts to assign his rights to Bigfoot.  Is the assignment valid?

- No – performance more onerous 
4)
Same case.  Contract says that Supercuts is to cut the hair at customer's residence.  Gold, who lives in Los Angeles, attempts to assign his rights to Homer Simpson, who lives in Hollywood.  Is assignment valid? 

- No – cannot change time or place of performance by assignment (changing obligor’s performance) 
2.
Assuming rights are assignable, how are rights properly assigned?

a. The right assigned must be described

b. The assignor must use words of present transfer.  Compare, “I hereby assign the right” with “I will assign the right.”
- Need to say assignment is taking place now 

3.
If right is assignable and has been properly assigned, what are assignee’s rights?

a.
Assignee v. Obligor.  Obligor owes to assignee duties owed to assignor. 

1)
Assignee is subject to any defenses the K obligor acquires prior to the obligor receiving notice of the assignment.

2)
Barber is obligated to cut Homer Simpson's hair for $100.  Homer assigns his right to Gold.  Prior to receiving notice of the assignment, Barber cuts Homer's hair.  Is Barber obligated to cut Gold's hair? 

- No, once you perform duties are discharged ( defense to breach 


- Defense: acquired before obligor knows of assignment 
3)
Same case.  Gold gives Barber notice of assignment.  Barber and Homer then agree to rescind contract.  Is Barber obligated to cut Gold's hair?  

- Yes, had notice of assignment before getting defense 
b.
Assignee v. Assignor.  The assignee gets from assignor implied warranties of assignment, the breach of which gives the assignee the right to sue.

1)
Assignments for consideration = assignor impliedly warrants to do nothing after the assignment to defeat the assigned right.  Barber is obligated to cut Homer's hair for $100.  Barber assigns the right to receive the $ to Gold in exchange for services.  Barber and Homer then agree to rescind their agreement.  Can Gold sue Barber? 

- Yes because had a contract 


- Breach of warranty 
2)
Assignments for consideration = assignor impliedly warrants there are no defenses to the assigned right unless notice given at time of assignment.  Same case except Barber induced Homer to enter into the agreement through fraud.  She failed to disclose this to Gold at the time of assignment.  Homer voids contract for fraud.  Can Gold sue Barber? 

- Yes, had contract with barber and barber never told Gold rights were worthless 


- Breach that right getting assigned had value 

IV.
Delegations of duties.

[image: image6.png]DELEGATOR __CONTRACT ___OBLIGEE
@y ®oe)

Duy Performance

DELEGAT
(Cuty




A.
Terminology.  Larry borrows $1,000 from Moe and promises to pay him back with interest.  Larry delegates his obligation under the contract to Curly. 

B.
Is the duty delegable?  4 limits on the power to delegate.

1.
If the K prohibits delegation

2.
If the law prohibits delegation

3.
If the duty involves the performance of personal services

a.
Patient hires the head of the Cardiology Dept. to perform a heart transplant.  The Dr. attempts to delegate her duties to another surgeon.  Is the duty delegable?

- No, personal services contract 
4.
If the delegation would change substantially the character and nature of the performance involved

a.
Batman Development Company is obligated to sell all the condominium units it can build in the next year to Robin Realty.  Batman delegates its duties to Fly-By-Night Construction Corporation.  Is the duty delegable under common law? 

- No, can’t delegate duties under output contract 


- Output of the company will differ from that of another (substantially change character and nature) 
b.
The Goody Chocolate Co. is obligated to sell its entire yearly output of chocolates to Gold.  Goody attempts to delegate its duties to the Yummy Candy Corporation.  Is the duty delegable? 

- Yes, can delegate duties under output contract in UCC


- Implies output will be comparable to history of original delegator 
C.
Assuming a proper delegation, what are the rights and obligations of the parties?

1.
The obligee must accept the performance of the delegate.  

2.
The delegator remains a surety for the performance of the delegate.  If the delegate doesn't perform, the delegator is obligated to do so. 

3.
If delegation was gratuitous, obligee can't require delegate to perform. 

- Delegator does not pay delegate anything (doesn’t give consideration) 
4.
If the delegation was for consideration, obligee has the right to sue delegate because obligee is creditor beneficiary of a 3dpbK between delegate and delegator. 
a.
Gold agrees to sell BARBRI a gross of videotapes.  Gold then promises to pay Blockbuster $500 in exchange for its promise to assume Gold's obligation to sell videotapes to BARBRI.  If Blockbuster fails to perform, can BARBRI sue Blockbuster? 

- Yes because Barbri is a third party beneficiary between Gold and Blockbuster 


- When delegation is made for consideration, they are making a third party beneficiary contract, thus beneficiary gets right to sue 
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