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a. UCC K: “the total legal obligation that results from the parties’ agreement”
i. Agreement: bargain from the parties in fact, as found in their language or inferred in circumstances 

1. Mutual Assent
a. For a K to be valid, the parties must be mutually bound to the same transaction
i. Factors indicating mutual assent to be bound:
1. Express reservation in preliminary agreement
2. Partial performance
3. All essential terms agreed upon
4. Complexity and magnitude of agreement

2. Offers
a. Manifestation of willingness to enter into a bargain w/ another on certain terms
i. Elements:
1. Assent: whether under rp test,creates “immediate poa”
2. Definiteness: (R) “terms must be reasonably certain”
a. Subject matter, quantity
3. Language of commitment: intent to be bound

b. Distinguishing offers from:

i. Statement of future intention- maybe willing to be bound in future
ii. Request of Price Quotation
iii. Preliminary negotiation or invitation to make an offer
1. Willingness to bargain not offer if person addressed has reason to know person making it doesn’t intend to conclude offer w/o further assent
iv. Expression of Opinion
v. Advertisements/ Catalogue Descriptions
1. Generally Ad is not an offer
2. Exceptions
a. Specifies particular quantity of good to be offered at invited price
b. Explains how to accept w/o further communication.
3. Terms of Offer can be based on terms set by ad
vi. Statements made in jest
1. Offer as long as offeree reasonably believes offeror was manifesting intention to be bound upon offeree’s acceptance

c. The Offeror Is “Master of the Offer”
i.  “If an offer prescribes the time, place, or manner of acceptance its terms must be complied w/ in order to create a K”
1. also determines who can accept

3. Acceptance
a.  “Manifestation of assent to the terms made by the offeror in a manner invited or required by the offer”
i. who can accept?
ii. Poa not terminated
iii. In any manner and any medium reasonable in circumstances

b. Has there been a valid acceptance?

i. Was offer open when purportedly accepted?
1. Was offer revocable or irrevocable?
2. Was there any act that terminated power of acceptance?
ii. Did party who accepted have valid power of acceptance?
1. Did offeror give party POA when making offer?
2. Did proper offeree assign right to accept to accepting party under a valid option K?
iii. Was offer accepted by a proper method of acceptance?
1. Was method of acceptance specified in offer
2. Was method of acceptance reasonable under circumstances?
iv. Was the acceptance Timely?
1. Did it occur within time specified in offer?
2. Did acceptance occur within reasonable time?
3. Was mode of communication effective under the mailbox rule?
v. Was purported acceptance a “cross-offer”; not an acceptance
1. Was purported acceptance to a general or reward offer?

c. Acceptance of “General” Offers:
i. Can presumptively be accepted only by first person to do required acts
1. Exception:
a. General offer that imposes conditions making it likely only a small number of ppl will be able to accept
ii. Revocation of General Offers: Equal Publicity Rule
1. If give equal publicity to retracting offer as extending offer, then offer retracted regardless of whether offeree saw retraction
a. ONLY applies to offerees whose identities are unknown by offeror
iii. Notice of Intent to Accept General Offer Not Required
iv. Must know of offer in order to accept

d. Acts that terminate  power of acceptance under revocable offers
i. Revocable offers may be freely revoked until moment of acceptance
ii. Rejection and Counter- Offers by the Offeree
1. Immediately cuts off power of acceptance even if offeror indicated offer would be held open
a. Exception
i. offer specifically state it will be kept open despite rejection or counter-offer
2. Distinguished from other communications:
a. “Neutral Comments”
b.  “Inquiries” or Preliminary Negotiations
c. Requests for Modification
d.  “Grumbling” Acceptances
iii. Termination of POA thro Lapse of Time
1. Common Presumptions on “Reasonable Time”
a. Face-to-face reasonable time ends with convo
b. Acceptance to letter offer timely if made on day of receipt
c. Offer by expedited mode of communication (over night delivery, e-mail) indicates acceptance must be expedited to be effective
d. Offers w/ price-volatile subject matter usually need expedited acceptances
2. If Delayed Transmission of Offer
a. If offeree knows or has reason to know about delay in communication at time he receives offer, delay does not extend time during which the offeree can accept

iv. Termination of Offer by Revocation: 
1. Revocation: Indication of intention not to enter into the transaction by offeror towards the offeree
a. Revocable offers may be freely rescinded by offeror until moment of acceptance
2. General Rule:
a. Revocation must be transmitted by offeror to offeree
b. Exceptions
i. Indirect Revocation Doctrine:
1. 3rd party can say offer revoked when: 
a. Offeror must have taken definite act inconsistent w/ intention to enter into proposed K
b. Offeree acquires reliable info to that effect
ii.  “Equal Publicity Rule”
1. Only applies to offerees that are given to offerees whose identities are unknown to offeror

3. Termination by Death or Incapacity of Offeror or offeree
a. Modern view: valid agreement if offeree doesn’t know/ have reason to know about offeror’s incapacity
b. Death of offeror automatically terminates power of acceptance w/ or w/o offeree’s knowledge
4. Death or Destruction of thing Essential to performance
5. Supervening Illegality
a. Transaction proposed made illegal by legislative act/ judicial decision before offer accepted
6. Non-occurrence of Any Condition of Acceptance specified in offer

e. Four Situations in which an offer is deemed “irrevocable”
i. Option K: limit revocability of the offer by the offeror
ii. Option Contract (by express agreement)
1. Underlying (separate K) where you are bargaining for the right to accept original K for an extended period of time
2. Offeree’s power of acceptance to “right” to accept
a. entitled to assign right to accept the offer
b. fewer circumstances where offer can be revoked
3. purported consideration in option K- 
a. if original deal is fair and
b. option K is in writing and
c. option K signed by offeror, then option K is enforceable if it states in option K consideration was paid
i. no money actually has to change hands

iii. Merchant’s Firm Offer
1. Offer by merchant to buy/sell goods in a signed writing that will not be revocable, for lack of consideration, for a given amount of time 
2. Enforced for period stated, cannot exceed 3 months

iv. Unilateral K offers temporarily irrevocable
1. When offer can only be accepted by performance, implied option K created when offeree begins or tenders invited performance
2. Problems w/ R 45 in unilateral option K
a. Question of when performance (rather than preparation) actually begins
b. Unfair b/c only offeror is bound; offeree can stop performance in middle
i. In indifferent offer, offeree is bound when begins performance

v. Offers temporarily irrevocable by substantial reliance R 87 (2)
1. An offer which offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K to the extent necessary to avoid injustice
a. Signed in writing, exchange on fair terms within a reasonable time

f. Acts that Terminate Power of Acceptance under Irrevocable Offers

i. Expiration of a Reasonable Time
ii. Destruction/ death of thing essential for performance
iii. Supervening Illegality
iv. Non-occurrence of a condition, where occurrence is necessary to accept offer
v. Rejection/ counter-offer by offeree, followed by reasonable, foreseeable, and detrimental reliance by the offeror (R 37)

vi. Acts that terminate Revocable Offers and NOT Irrevocable offers:
1. Rejection/ counter offer by offeree, not followed by reliance on part of offeror
2. Attempted revocation by the offeror
3. Death/ incapacity by the offeror
4. Death/ incapacity of the offeree

g. Permissible Modes of Acceptance

i. Offeror can set forth 4 ways an offer can be accepted:
1. Promissory acceptance (promise to perform)
2. Actual Performance (of requested act)
3. Beginning performance
4. Silence or inaction (certain cases only)

ii. General Rule: 
1. UCC: Unless otherwise indicated, offer invites acceptance in any manner and by any medium reasonable in circumstances

iii. Special Rules for offer to purchase goods for prompt shipment under UCC
1. General rule
a. An order to buy good for prompt shipment invites acceptance either by prompt shipment of, or by a prompt promise to ship, the goods
i. If acceptance by shipping, shipper must notify buyer of acceptance within a reasonable time (for K to be enforced)

iv. Beginning performance as acceptance:

1. In response to Unilateral K offer
a. Option K formed at moment beginning performance
2. In response to Bilateral K offer
a. Not valid mode of acceptance; offer calls for promise not performance
3. In response to Ambiguous offer
a. Effective as long as beginning performance “reasonable in circumstances”
i. implies a promise by offeree to complete performance (bound to finish)
b. Restatement: Must give notice to offeror of beginning performance w/ reasonable promptness or duty of offeror is discharged
i. Exceptions:
1. Offeror has reason to know beginning of performance
2. Offeror states in offer notice unnecessary
3. Past dealings indicate no notice required
c. UCC- 
i. Offeror who isn’t notified of acceptance within reasonable time may treat offer as having lapsed

v.  “Unilateral K Trick” under UCC

1. If an offer is filled with non-conforming goods and shipped, simultaneous acceptance and breach
a. Accommodation Shipment
i. No breach if sender includes “seasonable notification” saying sent as accommodation to offeror, not as acceptance to offer

vi. Acceptance under Unilateral Ks
1. No notification of intent to accept necessary
2. Upon actual acceptance, offeree must give prompt notice that he/she performed acts specified in offer

vii. Acceptance by Silence/ Inaction
1. Silence Acceptance of Services
a. Implied-in-fact K; acceptance thro conduct
2. Silent Acceptance at Direction of Offeror
a. Acceptance based on whether offeree intends to accept offer
3. Silence and Previous Conduct
a. Silence can act as acceptance due to previous conduct
4. Silent acceptance of property by acting inconstantly w/ owner’s interest

h. The Mailbox Rule

i. Offers effective when received
ii. Acceptance effective as soon as it is sent
1. Exceptions
a. Letter not properly addressed
b. Acceptance by dispatched letter not authorized mode of acceptance
c. Acceptance of option K only valid on receipt (majority)
iii. Rejection of offer effective when received
iv. Revocation effective on receipt (majority
1. Small minority= effective on dispatch
v. If rejection sent first, then acceptance:
1. Whichever offeror receives first is effective
vi. If acceptance sent first, then rejection:
1. Acceptance effective unless
a. Rejection arrives first and
b. Offeror relies on rejection
2. Offeror can decide whether wants to accept offerees acceptance or rejection
vii. Doctrine of Constructive Receipt- 
1. once something is made available to you (even if you haven’t read it), considered to have received it

4. Acceptance varies from Offer: Mirror Image Rule vs. UCC

a. Common Law View: Mirror Image Rule
i. Acceptance form must mirror the offer form entirely, or else it is a counter offer and thus a rejection

b. Unfairness of the Mirror image rule: 

i. Unfair where one party doesn’t perform
1. No breach of K if forms differ slightly b/c no valid K

ii. Last Shot Doctrine
1. If the is a K through conduct (delivery and acceptance), then the form last submitted is the form whose terms govern the K

c. UCC 2-207- Resolving the Unfairness of the “Mirror Image Rule”

i. (1)- “A definite and seasonable expression of acceptance… operates as an acceptance even though it states terms additional to or different from those offered or agreed upon…
1. … unless acceptance is expressly made conditional on assent to the additional or different terms
2. Offeree can make counter-offer under 2-207 by:
a. Make acceptance “expressly conditional on assent to additional or different terms”
b. Don’t make “definite expression of acceptance”
i. Definite if major terms of purported acceptance match the offer
c. Not a “seasonable” expression of acceptance
3. If K based on writing under (1), go to (2) to determine terms
a. Never get to 2-207(3) in this case

ii. (2) additional terms to be construed as proposals for addition to the K. 
1. Btw merchants, terms become part of K unless:
a. offer expressly limits acceptance to terms of offer
b. they materially alter it (most of these exceptions)
i. surprise/ hardship- if don’t know about term and later found out about it, would it cause undue hardship?
c. Offeror notifies offeree of objection to additional terms
d. If offeror doesn’t agree to offeree’s additional terms, unlikely additional terms will make it into K

2. Merchant- person who
a. Deals in goods of the kind
b. By occupation holds himself out as having knowledge or particular skill to practices/ goods involved in transaction
i. almost any person in business world based on “mercantile capacity”

iii.  (3): If no K by writing under (1), then “Implied- In- Fact” K may be formed under (3) 
1. terms of K are all terms on which parties agree; “knock out” any terms that don’t match and fill them in w/ supplementary terms (see indefiniteness section)

iv. If different/ additional terms found in confirmation form rather than acceptance: 
1. Easterbrook Approach in Hill Case: 
a. 2-207 does not apply b/c 2-207= battle of forms and written confirmation means only 1 form
2. Cmt 1 in 2-207: treat confirmation as acceptance
a. Effect:
i. No need to use (1) to see if K exists, go directly to 2-207 (2) to determine terms
1. Oral K as “offer” and confirmation as “acceptance”
b. Problems w/ approach:
i. Certain terms additional that the offeror may like cannot be accepted separate from additional terms offeror doesn’t like

5. Shrink Wrap Agreements

a. In exchanges involving manufacturer:
i. Manufacturer (unlike retail seller) can be offeror b/c no quantity issues

b. Can a purchaser be bound to terms of a manufacturer’s license agreement even tho license can only be read after buyer purchases product? 

i. Easterbrook Approach: 
1. If offer is made by manufacturer, outside of box says there are terms inside box, and terms are reasonable, then buyer is held to those terms if he does not return product after having opportunity to review terms
a. Point of acceptance= when buyer reviews terms and chooses NOT to return good
i. Acceptance by silence
ii. Hill and ProCD purchasers were held to terms of manufacturer’s licensing agreement

ii. Klocek approach: 
1. Purchaser is the offeror and the seller/ manufacturer is the offeree
a. Effect of purchaser as offeror:
i. Manufacture’s additional terms are part of acceptance (not offer) and therefore cannot be accepted by original offeror by silence and are treated as proposals offeror/ buyer can accept or reject (2-207(2))

iii. Most jurisdictions use Easterbrook Approach; Shrinkwrap enforceable if:
1. There is pre-sale notification that there are additional terms in actual license, which are inside box
a. If box is shipped in response to telephone order (
i. Must be told on phone additional terms will arrive with box
ii. Best to have “pre-sale notification” posted on website
2. Terms are conspicuous, understandable and conscionable 
3. There is a return policy where consumer has reasonable time return good for complete refund if terms of license not acceptable to consumer, at little to no cost to consumer

iv. Problems with Easterbrook Approach:
1. What is legal status of good during the 30 days buyer is deciding on terms?
a. Buyer bought disk so has right to it, but hasn’t bought possession of license
i. According to this theory
1. Buyer in K w/ retailer, but not yet in K with manufacturer.  

6. The Indefiniteness Doctrine

a. Definition:
i. A K will fail for indefiniteness if the court cannot find a reasonably certain basis to determine the existence of a breach or to fashion an appropriate remedy

b. Types of Indefiniteness Cases:

i. Silence; parties failed to address term
ii. Agree to agree clause and parties didn’t agree
iii. Reference to external party to determine clause; third party didn’t supply material term
iv. Agreed on a term but it is too ambiguous to be enforced

c. Common Law Rule on Indefiniteness: 
i. Terms that must be present to save K from “indefiniteness”
1. Subject matter of K
2. Quantity to be purchased
3. Price
4. Delivery Terms (when)

d. Saving a K from indefiniteness:
i. Usage of Trade
ii. R 204:
1. When there is a sufficiently defined K but parties have not agreed on an essential term, a term which is reasonable in the circumstances is supplied by the court
iii. Reference to External Source
iv. Severability Clause
1. if there is any provision of this K that is illegal/ unenforceable, then that clause can be severed and the rest of the K remains
a. Issue of whether, even w/ severability clause, there is something so essential to the heart of the K that its severance destroys the K
i. Must look at intent of parties
v. Part performance

e. UCC Article 2 Applicability
i. Applies to transactions in GOODS
1. Goods= all things moveable at the time of identification to the K for sale
a. Identification= “when goods are shipped, marked, or otherwise designated by the seller as goods to which the K refers
b. Goods includes future goods
c. Non-movable= intangible; real estate/ services

ii. What happens when K involves goods and services? 

1. Predominate Factor Test-
a. Is the purpose of the K the performance of a service with goods incidentally involved, or is it a transaction of a sale with labor incidentally involved? 
i. Contractual language, circumstances surrounding K, nature of goods at issue
b. Problem: either everything or nothing governed by UCC

2. Gravamen Test- doesn’t look at predom factor of K, but rather looks at what part of K is being disputed
a. Allows K to be partially governed by UCC when dispute is over a sales portion of the K 

f. UCC Approach to Indefiniteness

i. Definition:
1. “even though one or more terms left open, a K for sale does not fail for indefiniteness if parties have intended to make a K and there is a reasonably certain basis for giving appropriate remedy” 

ii. Specific Gap Fillers Under UCC
1. Price of goods; nothing said/ failed agreement to agree
a. “reasonable price at time of delivery”
2. Delivery Terms (when): “Reasonable Time”
3. Payment Terms (when): Time at which the buyer is to receive the goods
4. Delivery Terms (where): Seller’s place of business
5. Delivery Terms (single or multiple lots)- single delivery [unless] circumstances give either party the right to make or demand delivery in lots
6. No Gap Fillers When
a. Quantity or subject matter is left open
i. If quantity can be determined mathematically then its okay

g. Restatement Approach To Indefiniteness Doctrine:
i. R 33: Manifestation of willingness cannot be accepted as an offer to form a K unless the terms are “reasonably certain”
1. Reasonably certain= provides a basis for determining the existence of a breach and for giving an appropriate remedy
ii. What if term in K governed by restatement is left open?
1. R 204:
a. “a term which is reasonable in the circumstances is supplied by the court” 
i. court will (when appropriate) use UCC gap fillers
1. may imply a term only if it believes that the term is what the parties implicitly agreed to
iii. Generally will not enforce agreements to Agree
1. Differs from UCC

h. Past Performance to Cure Indefiniteness
i. Famer has K w/ store to deliver “pears” and for past 4 weeks delivered “Bartlett” pears
1. K as written may fail for indefiniteness, but past performance reveals subject matter is “Bartlett” pears

i. Course of Performance, Course of Dealing, Usage of Trade
i. C/P= parties have affixed a meaning under this particular K
ii. C/D= parties have affixed a meaning of same or similar term used in previous Ks btw these same parties
iii. U/T= there is a meaning of the term understood in the trade or industry
iv. Express terms > C/P>C/D>U/T

7. Consideration

a. Exam Approach to Consideration:
i. Does the promise satisfy traditional consideration test?
1. Was the promise involved bargained for?
2. Did party/ parties suffer a legal detriment by becoming legally obligated to do something that not obligated to do before agreement?
ii. If promise doesn’t meet above test, are any modern exceptions present:
1. Good faith to save output, requirement, exclusive dealing and personal satisfaction Ks
2. Gift promise enforceable via R 86
3. Promise to pay debt otherwise unenforceable b/c statute of limitations or bankruptcy
4. Implication of “notice” requirement to save termination-at-will clause
iii. Is promise unenforceable as consideration b/c it is:
1. A gift promise
2. Example of past or moral consideration
3. An unsolicited action?
4. An illusory promise?
5. Subject to pre-existing duty
6. Sham consideration
7. Purported consideration

b. Benefit/ Detriment Theory:
i. Benefit to promisor -getting something promisor didn’t otherwise have a legal right to
ii. “Detriment to promisee”- 
1. doing something promisee didn’t have legal obligation to do
2. refraining from doing something promisee had the legal right to do
iii. Restatement rejects this approach;
iv. Many courts still consider this approach

c. Restatement’s “Bargain” Theory
i. Is performance or return promise “bargained for”?
1. “bargained for” if:
a. sought by promisor in exchange for his promise and if
b. given by promisee in exchange for that promise

2. Perform. can consist of/ Consideration in unilateral K :
a. An act 

b. A forbearance
i. Fiege case; woman gave up legal right to sue for bastardy
c. Creation, modification, or destruction of legal relation
i. Schwartzreich case: b/c old K (legal relation) destroyed by ripping off signature, new K had valid consideration even tho employee didn’t have new consideration for wage increase
1. (See Modification)

3. Consideration in a Bilateral K:

a. Each party’s promise serves as valid consideration for the return promise if, but only if:
i. Each promise was sought by and was given in exchange for the other; and
ii. Performance promised by each party would be valid consideration if it were carried out

ii. Consideration can come from third party
1. Consideration btw promisor/ promisee even if detriment is to 3rd party
a. A promise B books if C pays
iii. Can be consideration w/o express bargain:
1. Bargain theory doesn’t require parties actually bargain over terms :
a. Key to consideration is INDUCEMENT
i. Did promise of giving something away induce the cost and did the cost induce the promise?
1. American Ash/ AggRIte

d. Peppercorn Theory of Consideration:
i. Idea that parties have right to assign own values to what is valid consideration- courts won’t enforce objective proportionality standard
1. Concerns when value of consideration too small:
a. Fraudulent consideration
b. Sham consideration
c. Duress
d. Mutual mistake
e. Misrepresentation
f. Undue influence

e. Illusory Promises:

i. Words in promise form that in fact mean nothing; do not purport any limitation on freedom of alleged promisor- he is as free to act as if he said nothing
1. Traditional rule: unless definite commitment evident, promise lacked consideration (if one of parties not bound, neither is bound- mutuality of obligation)
a. “I promise to sell you my books for $10 if I feel like it”
i. no assumption of legal obligation; promisor not bound self to do anything

ii. Modern Rule: Good Faith can save otherwise unenfor. K:

1. “any restriction on a promisor’s freedom of action, whether express or implied, will prevent a promise from being classified as illusory”
a. an implied restriction on promisor’s freedom of action is an implied duty of good faith performance

2. Good Faith: reasonable commercial standards of fair dealing and motivation by honest desire to compensate for commercial exigencies
a. Every K/ duty in UCC imposes obligation of good faith in its performance and enforcement


3. Personal satisfaction Clause: under common law, K w. this clause was illusory b/c promisor failed to make definite commitment to be bound
a. Implied duty of good faith means buyer now obligated to perform in good faith
i. Personal satisfac clause in commercial dealing judged by objective standards
ii. Portrait Artist Hypo:
1. Buyer suffers legal detriment, he must pay for painting if using his good faith judgment he likes it. 

4. “requirement(buyer) and Output(seller) K: 
a. UCC: under output and requirement Ks, parties have bargained for “such actual output or requirements as may occur in good faith”
b. No implied floor, but is implied ceiling: 
i. If buyer no longer requires good in good faith, can drop requirement to 0 w/o breach
1. Seller in this case bears burden of proof buyer acted in bad faith
ii. Implied ceiling on how much buyer can require of seller
1. Buyer cannot require supplier to supply “disproportionately” large amount of good under K, even if in good faith buyer needs more of good

5. Exclusive Dealing K- party is given exclusive right to sell or otherwise deal in goods or services owned or controlled by the other party
a. Recipient of an exclusive right to sell impliedly promises to use his “best efforts” to supply/ promote the sale of good or service
Lucy Lady Duff Gordon Case: Lucy argues Wood not obligated to do anything under his exclusive right to put her name on products
Judge determines Wood under obligation to use “reasonable efforts” to market her clothing. 
i. Output/ requirement Ks can be exclusive dealing Ks but don’t have to be

2. Termination-at-will clauses:
a. Under restatement is illusory promise for lack of consideration b/c company could get out of deal as soon as it is signed
i. If no “termination at will” clause K could be saved b/c court could impose good faith reasonableness requirement
b. Modern rule: even under “termination at will” clause, party terminating the K must give reasonable notice to the other
i. Terminating party’s need to give notice is sufficient detriment/ restriction on party’s action to make the promise enforceable
c. UCC Approach:
i. To terminate a K validly, termination must take place either on the happening of an agreed event or after reasonable notification is received
1. b/c reasonable notice is explicit requirement, termination at will clauses under UCC don’t have illusory promise issues

f. Consideration and “gift” promises:
i. Gift promise not supported by consideration; unenforceable
1. If gift promise has condition, still unenforceable
2. If not a gift promise, but promisor bargaining for condition, then can be enforceable promise
3. Look at promisor’s viewpoint to determine whether there was a bargain

g. Types of Invalid Consideration:

i. Sham Consideration
1. No consideration if both parties know purported consideration is a mere pretense


ii. Purported Consideration
1. Pretense of dressing up unenforceable gift promise
a. Neither party has intention of actual payment
b. Not valid for normal K, is valid for option K

iii. Conditional Promise
1. Not consideration if promisor knows at time of making the promise that the condition cannot occur

h. Past Consideration
i. Traditional Rule: Promise to pay for past acts is not valid consideration
1. Promise doesn’t induce action= no bargain= gift promise

ii. Two Situations where past/moral consideration can serve as valid consideration under the Restatement:

1. R 86: “ A promise made in recognition of a benefit previously received by the promisor is enforceable to the extent necessary to prevent injustice, UNLESS”
a. promisee intended the benefit received by the promisor as a gift; or
i. burden of proof is on D (promisor) to show act intended as gift
b. value of promisor’s promise is disproportionate to the benefit he received

2. R 82: “If a debtor acknowledges that he still owes a debt, despite the running of the statute of limitations, or if the debtor promises not to assert the statute of limitations as a defense in a subsequent collection suit, such promises are enforceable against the debtor” 
a. Most states require such promises in writing
b. Statute of limitations= 6 years
c. R 83: “if debtor expressly promises to pay all or part of a contractual debt that is either discharged in bankruptcy, or is dischargeable in bankruptcy proceedings begun before the promise was made, that promise is binding against the debtor”

i. When is giving up right to sue valid consideration?
i. Forbearance to assert or the surrender of a claim which proves to be invalid is not consideration unless:
1. Claim/ defense is doubtful b/c of uncertainty as to facts of the law
2. The forbearing or surrendering party believes in good faith that the claim or defense may be fairly determined to be valid  

j. The Pre- Existing Duty Rule: 

i. R 73: Performance of a legal duty which is owed to a promisor which is neither doubtful nor the subject of an honest dispute is not consideration
1. No Consideration for Agreement to surrender claim when:
a. Claim is for liquidated amount and
b. No bona fide dispute over what debtor owes and
c. Creditor does not receive any benefit in addition to those he is due under the K as result of agreement to compromise the claim
2. Foakes v. Beer: Dr. Foakes obligated to pay interest for his promise to pay a portion of what he already owed was insufficient consideration to make settlement enforceable

ii. If an old K is revoked, and a new K takes its place:
1. When an existing K is terminated and a new one takes its place, the mutual promises are again consideration
a. Scwatzereich: parties can cancel an existing K and create a new one to complete the same work at a different rate of compensation
i. Essential to new K’s validity is that old K was destroyed. 
1. If there is change to existing K, then there must be new consideration to support that change. 

iii. Requirement of bargained for exchange (consideration) under pre-existing duty rule protects against:
1. Extortionist- will not finish duty unless promisor gives more money

2. Profiteer- market goes down after K and buyer threatens to buy somewhere else at lower price and b/c if seller sues it would be stuck w/ costs of suit, it would be better of taking the lower price

iv. A bargain by a public official to obtain private advantage for performing his duty is unenforceable as against public policy

8. Modification: 

a. Definition
i. Mutual agreement to change the terms of a K and impose a different duty (bilateral b/c promise by 2 parties)

1. Concern: Did the modification actually take place? 
a. Restatement: consideration can provide evidence as to whether modification took place

b. Exam Approach: Is modification enforceable or will terms of original K control?
i. Is the K governed by the UCC or common law?
ii. If UCC: modification doesn’t need consideration to be enforceable, but must be offered in good faith
1. If modification oral, any “no modification except by written record” clause in original K is effective
2. If oral modification not enforceable, can there be a waiver?
iii. If common law K rules control, good faith and consideration need to be shown
1. Restatement 2d changes common law rules in some regards

c. Restatement Rule Regarding Modification:
i. A promise modifying a duty under a K not fully performed on either side is binding 
1. if modification is fair and equitable in view of circumstances not anticipated by parties when K was made
a. Angel case: garbage company under 5 yr K to pick up city refuse; after unanticipated increase of 400 new dwellings garbage man asks city for additional money and city agrees; city’s agreement to pay additional 10K fair and equitable under those circumstances
2. to the extent provided by statute or
3. to the extent that justice requires enforcement in view of material change of position in reliance in the promise
a. If LL agreed to drop rent from $500 to $450 and T materially relied on that promise by buying a car he couldn’t have afforded if rent was $500/mo, then cheaper rent is enforceable K. 
ii. Original terms can be reinstated in future by reasonable notification received by promisee unless reinstatement would be unjust in view of a change in position in promisee’s part

d. Modifications under the UCC:

i. “Agreement modifying a K within this article needs no consideration to be binding” 2-209 (1)
1. R under K to deliver 100 volleyballs to K by March 1st. On Feb 15th R calls K and asks if its okay if he delivers balls on March 15th. K says no problem. 
a. how do you know if modification took place? 
i. If no consideration to prove modification occurred, hard to sell which party is lying
ii. Good faith is substitute for consideration solution to profiteer/ extortionist

ii. “A written agreement excluding modification or rescission except by a signed writing cannot be otherwise modified or rescinded”
1. oral modification is unenforceable under UCC if parties agreed to “no modification except by signed record”
a. signed writing provides evidence of modification

iii. (3) modification must satisfy “statute of frauds” to be effective”

iv. “Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver” 2-209 (4)
1. waiver- intentional relinquishment of a known right
a. unilateral promise by one party who gives up right to sue
2. Modification can operate as waiver, but not necessarily every time- Different approaches to how rule works:

a. Posner Approach: Evidence of the modification is freely admissible if the party seeking to establish the modification can show reliance on the modified agreement
i. Wisconsin Knife: D must show proof of reliance on alleged waiver of later delivery date

b. Easterbrook Approach: Reliance not essential element in 2-209 (4) b/c it is included in 2-209 (5). Need to use the good faith test to determine whether attempt at modification
i. Most jurisdictions Easterbrook approach: look for good faith in circumstances/ testimony

c. Two Part Good Faith Test:
i. Objective- was modification based on a factor reasonable merchant in similar circumstances would have made?
1. Sharon steel case: increase in steel production prices is unforeseen economic exigency that would have prompted ordinary merchant to seek modification to avoid loss on K

ii. Subjective- whether party was motivated by legitimate commercial desire and not just market pretenses
1. Sharon: Seller’s threat not to sell sounds like extortion, not good faith

v. On reasonable notice, a waiver of executor duties under a K is freely retractable unless retraction would be unjust under circumstances b/c of material change of position by other party in reliance on the waiver
1. Same condition as R 89
a. R 89 doesn’t say waiver, it says “unenforceable modification”
b. Waiver absent reliance essentially same thing as restatement “unenforceable modification”

9. Promissory Estoppel

a. Moral Doctrine: enforces promises collective sense of justice suggests should be enforced, even when not supported by consideration

b. Promissory Estoppel Doctrine:
i. “A promise which the promisor should reasonably expect to induce action of forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. Remedy for breach may be limited as justice requires” R2 90
1. Requirements to recover under R2 90:
a. Promisor reasonably expect to induce action/forbearance= objective test
b. Promise in fact induces foreseeable action/ forbearance by promisee and
c. Injustice can be avoided only by enforcement of promise
2. Example: Grandfather sad to see granddaughter working, gives her $2,000 promissory note, redeemable on demand so she doesn’t have to work. She quits job but doesn’t collect, grandfather dies. Promissory note enforceable even tho it was gift promise. 

c. Differences btw R1 and R2 in “Promissory Estoppel”
i. R1 required action/ forbearance of “definite and substantial character”
1. Definite substantial= specific performance
ii. R1 didn’t have limitation of remedy 
1. Wealthy woman w/ a warm coat hypo
a. Under R1 homeless man expec. interest= $300
b.  R2 expectation interest = $200
iii. R1 didn’t deal w/ 3rd parties

d. Types of Enforceable Promises under Doctrine: 
i. Gift promises
1. Most common, if meet requirements of 90, enforceable to extent justice allows
ii. Oral Promise to Convey Land
1. Can be enforceable if promisee begins part performance by improving the land conveyed to him
a. If promisor kicks promisee off promised land, promisee can either get specific performance (keep land) or just be recompensed for work depending on what “justice requires”
iii. Charitable Subscriptions
1. “a pledge to a charity is enforceable even w/o proof that the promise induced any reliance whatsoever by the organization” R 90 (2)
a. Salsbury case: Donor held to promise of $15,000 even tho P didn’t see letter of pledge (and therefore didn’t rely on it) until shortly before trial

e. Doctrine only enforceable if there is “firm” promise
i. Promissory estoppel unenforceable on “chance” promise:
1. If promisee relies on “chance” of a promise, then promissory estoppel does not apply
a. Coors looked at 35 applicants, P was only applicant to get interview. Coors determined no applicants satisfactory and hired elsewhere. P sued and failed b/c no “reasonable expectation promise will be carried out”

10. Defenses

a. Defense to a breach of contract action deal w/ issues in formation
i. Only valid K if there was freedom to K:
1. Both sides decide freely to enter into K
ii. K is either Void or Voidable
1. Void= no K, can’t be enforced no matter what
2. Voidable= disadvantaged party may still decide whether or not wants to enforce the K

11. Incapacity: 

a. Exam Approach
i. Ask
1. Is a minor or
2. Fails cognition test?
ii. If Yes, under what theory is other party nonetheless entitled to recovery?
1. Was it cash purchase by minor?
2. Was it credit purchase by necessities by minor?
3. Does New Hampshire Rule apply?
4. Does non-incapacitated party meet test for restitutionary recovery?
5. Was K ratified? 

b. Party must have sufficient judgment to decide whether to bind self to enforceable promise for there to be valid K

c. Minors:

i. R: Any K a person enters into while under the age of majority, is voidable
1. Infant until morning of day before 18th bday
2. Minor can disaffirm K any time before attains majority

ii. Views on Restitution when Minor disaffirms K:

1. View 1: minor entitled to return of $ paid, subject to “restitution” (Petit motorcycle case)- New Hampshire rule
a. Other party entitled to some offset for value depreciation, assuming no:
i. Unfairness, fraud, ect
ii. If no overreaching by other party, minor who destroys motorcycle entitled to pay for all damages

2. View 2 (R): If minor has paid, minor is entitled to return of $, and recovery is not subject to offset for use or depreciation 
a. Exceptions:
i. Sale in cash not credit
1. Payment in full on credit could be treated like cash b/c don’t owe vendor monthly payments
ii. Sale of necessities

3. Restitution when Minor Misrepresents Age:
a. Majority: disaffirmance upon misrep of age, but require restitution to account for benefit
b. Minority: minor bound to K as if he were an adult if misrepresents age

iii. Ratification of K entered into by Minor

1. R: When minor turns 18, he must specifically affirm or disaffirm the K within a reasonable period of time, or the K will be ratified/ made enforceable by:

a. Express ratification
i. Former minor explicitly indicates intent to be bound to promise entered during minority
b. Implied-in-fact ratification
i. Some act that doesn’t show disaffirmance; continues making payments once 18
c. Ratification by silence
i. Takes no action to disaffirm K for reasonable period after reaching majority

2. Consideration in Ratification
a. Ratification is a new promise that does NOT require consideration
b. 
d. Mental Illness

i. General Rule (R):

1. A person w/ mental illness/ defects incurs only voidable contractual duties if:
a. Cognition test: Unable to understand in a reasonable manner the nature and consequences of the transaction OR
b. Act Test: If haven’t acted reasonably, and other party has reason to know of condition, K is voidable

2. If K made on fair terms and other party doesn’t know about mental illness, no power of avoidance if:
a. Avoidance would be unjust b/c of partial or whole performance
i. Court can grant relief as justice requires

ii. Disaffirmance/ Ratification Rules for K made voidable on mental incapacity

1. Party suffering from mental illness cannot validly disaffirm a K (although his/ her guardian)
a. If person recovers from mental infirmity, they can disaffirm K until it is ratified
i. Disaffirm by words or action

iii. Intoxicated Persons:
1. Test for whether K is voidable:
a. Other party must have reason to know party is intoxicated and
b. Drunk person must be unable to understand in a reasonable manner nature/ consequences of transaction OR unable to act in a reasonable way w/ regards to transaction
2. Differs from mental incapacity b/c: 
a. Other party required to know about intoxication for act AND cognition test
i. Mental incapacity only need reason to know for act test

12. Duress

a. Duress= no reasonable alternative; (R 174- 176)- Ask:
i. Physical Compulsion: 
1. can be party or third party who issues threat
2. Effect: K is void
ii. Improper threat
1. K is voidable by party who received threat
2. When threat by other K’s party:
a. If resulting terms of K are fair: 
i. Threat improper if what is threatened is a crime/ tort, threat would be crime or tort if resulted in obtaining property,
ii.  threatened criminal prosecution (bigamy guy
iii. bad faith threat of civil process
iv. breach of duty of good faith/ fair dealing
b. If terms of resulting K are unfair:
i. Threat improper if what is threatened would harm the recipient and not significantly benefit the other
ii. Effectiveness of threat is significantly increased by prior unfair dealing of person making threat
1. A supplies B on regular basis at set price, when A knows too late for B to get another supplier, A says he will only sell for 3X normal price
iii. What is threatened is use of power for illegitimate ends
3. If threat is by a third party:
a. Voidable unless other contracting party K’s in good faith and w/o reason to know of the duress gives value or relies materially on the transaction

b. Disaffirmance/ Ratification rules for Duress:
i. When duress ends K can be ratified by
1. Express
2. Implied in fact; K by conduct (bigamy case)
3. Silence

c. Economic Duress
i. If not caused by party getting favorable deal, then not grounds for avoiding the K
1. Rolex watch hypo

13. Undue Influence

a. General Rule (Restatement 177):

i. When party suffering some sort of mental weakness is subject to improper persuasion by someone in a “confidential relationship” with that party

b. Elements:
i. Confidential relationship btw victim and the other party
1. Victim under domination of the other
a. One party relies on the other for care/ advice
2. Victim justified in assuming other party won’t jeopardize the victim’s welfare
ii. Unfair persuasion of victim by “stronger” party
1. Stronger party seriously impaired free exercise of judgment by the weaker party
2. Common features of unfair persuasion: 
a. Unfair exchange
b. Unavailability of independent advice given to victim before assenting to the K
c. Lack of time for reflection by the victim before assenting and/ or
d. High degree of persuasion exhibited by victim

c. Factors implicating Undue Influence: 
i. Discussion of transaction at unusual plave or at unusual time
1. Mother giving up baby right after giving birth
ii. Consummation of transaction in unusual place
iii. Incessant demand K close quickly and extreme emphasis on consequences of delay
iv. Use of multiple persuaders by party advantaged
v. Absence of 3rd party advisers for victim
vi. Unfair resulting bargain (disparity in consideration)
vii. Susceptibility of disadvantaged person
viii. Confidential relationship
1. “where one party places confidence in the other with a resulting superiority and influence on the other side”

d. Burden of Proof:
i. Once confidential relationship is proven, burden of proof that unfair persuasion did not occur shifts to the defendant

14. Misrepresentation

a. Exam Approach:
i. Is misleading statement one of fact and not puffing, opinion, prediction of future events, ect
ii. If misrep is one of fact, was it “fraudulent” or “material”?
iii. Did innocent party actually, foreseeably, and reasonably rely on the statement by entering into K?
iv. Is there fraud in the factum?

b. Three Kinds of Misrepresentation- Doesn’t matter what kind (all treated the same)
i. Innocent Misrepresentation
1. Honestly and reasonably believed what turns out not to be true
ii. Negligent Misrepresentation
1. “Should have known” the truth
a. carelessly mixed up vineyard records which would have told accurate percentages
iii. Fraudulent Misrepresentation
1. Conscious lie
2. Knew you didn’t know
3. “reckless disregard for the truth”
a. said 100% cabernet grapes b/c tasted it and thought so, knowing never correctly identified grape type from taste

c. Two Different Kinds of Fraud:

i. Fraud in the Factum (R)
1. Misrepresentation as to the character or essential terms of a proposed K, inducing assent by someone who:
a. Does not know of the misrepresentation
b. Has no reasonable opportunity to discover the misrepresentation
i. “can I have your autograph Kobe?”
2. Void

ii. Fraudulent Inducement
1. Misrepresentation causes other party to enter into K
2. Voidable

d. Elements

i. Misrepresentation of fact made by other party
1. If can be proven true/ false, likely to be fact
a. Every opinion carries facts (R ):
i. That it is speaker’s true opinion
ii. Speaker has enough info to make that opinion
b. Must give entire opinion if state opinion
c. More likely fact if speaker giving statement is expert in area
2. Silence can act as misrepresentation (duty to disclose)
a. 5 situations where silence= misrepresentation:
i. party taken affirmative action to conceal fact
ii. statement true when made, but changes before K executed
iii. one party knows disclosure of fact is necessary to correct mistake of other relating to basic assumption and if non-disclosure would amount in bad faith
iv. where silent party knows other party mistaken as to the effect of a writing
v. Innocent party entitled to know of a fact due to the relation of trust and confidence btw the parties
vi. When only gives part truth
b. Silence not misrep when parties dealing at arms length and none of the exceptions apply

ii. Is either fraudulent (3 kinds) or material
1. Material
a. Would it make a difference to a reasonable person entering into the K? 

iii. Misrepresentation actually “causes reliance” by innocent party
iv. Reliance on what they told you was reasonable
1. Duty of inquiry is minimal
a. Reliance only not reasonable if reliance was preposterous, or made in bad faith

15. Mutual Mistake: 

a. Mistake Definition
i. (R ): A belief that is not in accord with the true facts

b. Elements:

i. Is there an actual mistake as to a basic assumption?
1. Basic Assumption= essential nature
a. Buyer offers 100K for acreage, fair price b/c of trees on acreage, after signing K unbeknownst to either party the trees burn down (trees as basic assumption)

ii. Is there a material effect?
1. Cow case; cow turned out to be 10X more than thought it was worth b/c not barren

iii. Is there an implicit risk on party seeking to upset transaction?
1. Risk allocated to him by agreement of parties or
2. He is aware, at time K is made, that he has only limited knowledge w/ respect to he facts to which the mistake related but treats his limited knowledge as sufficient- Conscious Ignorance
a. Case w/ the painting where appraiser says no knowledge of fine art
3. Risk is allocated to him by the court b/c reasonable in circumstances to do so

c. Unilateral Mistake (R )
i. All elements in mutual mistake AND
1. Resulting effect of mistake would cause enforcement to be unconscionable OR
2. Other party had reason to know of the mistake or his fault caused the mistake
a. McDonalds was tenant and accidentally paying LL 2X the rent
ii. If non-mistaken party substantially relied by changing position based on K, most courts hold adversely affected party loses power to disaffirm
1. Not true in regard to mutual mistake

d. Limitation on avoidance based on mutual mistake:
i. Adversely affected party must avoid within reasonable time after the discovery of the mistake
1. If disaffirmance not sought within reasonable time (varies w/ circumstances), K will be “ratified” by adversely affected party

16. Illegality

a. K calling for “Illegal Actions” are VOID (r ):
i. Gambling/ debts where gambling illegal
ii. Agreements to perform criminal act
1. Hit man Ks
2. Ks for illegal drugs
iii. Ks obtained by bribery
iv. Release from intentional tort liability
v. K w/ parties who should be, but are not, licensed:
1. Illegality when license is measure of competency:
a. Doctors, lawyers, optometrist ect
2. Doesn’t apply when license merely revenue raising measure
a. Business license

b. Effect:
i. No restitution UNLESS you have not committed a crime of “serious moral turpitude” and 
1. Is less blameworthy than other
2. No restitution for hit man who “offed” someone but hasn’t been paid

17. Unconscionability

a. Unconscionability Structure:

i. Procedural= absence of meaningful choice
1. Oppression: inequality of bargaining power
a. Mrs. Williams lacks money to get furniture anywhere else
2. Surprise: terms are hidden in the prolix
a. Burden is on party w/ form containing terms to explain those terms to other party
ii. Substantive= terms are unreasonably favorable to other party
1. Big corp refused to promise machine would work and refused to take it back if it didn’t (A &M case)
a. Unconscionable for seller to refuse to take any responsibility

iii. Need both procedural and substantive elements to find unconscionability
1. More you have of one, less you need of other (sliding scale)
a. Don’t need both oppression and surprise to prove procedural 

b. Effect of Unconscionability under Modern K law:
i. Applies to both UCC and non- UCC transactions
ii. When court finds a provision to be unconscionable it can:
1. Refuse to enforce entire K
2. Enforce remainder of K w/o unconscionability clause or
3. Modify of limit application of any clause to avoid unjust result
a. Gives court incredibly broad range of power, essentially able to re-write K
b. 
c. Unconscionability in clauses that limit remedies/ disclaim warranties
i. Clauses that are permitted under UCC may still be found unconscionable
1. Williams case: cross-collateralization clause permitted at time K was made but was unconscionable under circumstances

18. THE PAROLE EVIDENCE RULE

a. Exam Approach:
i. Is written K partially or completely integrated?
1. (Corbin is majority view)
2. totally- no parol evidence introduced (unless exception applies)
3. partially- 
a. does it pass “might naturally” or “would certainly test”
i. yes: evidence admissibly to trier of fact to determine whether part of K
ii. no
1. does one of the exception apply that will allow admission of evidence anyway?

b. Parol Evidence Rule, Generally

i. Operates whenever there is writing evidencing an agreement, where one party seeks to introduce evidence that the parties had agreed to other terms before K’ing that are not found in the written K

ii. Parol Evidence can be Written or Oral 
1. = any pre-contractual negotiations that never made it into K

c. Party may only introduce parole evidence if writing only partially integrated
i. If the writing is totally integrated, no evidence of prior agreements can be introduced (2-202, 210, 213, 215, 216)

d. Partially integrated or totally integrated?

i. Partially integrated= writing contains some but not all of the final terms of the parties’ agreement 210(2)
1. Party may introduce evidence of other terms prev agreed to, but not now found in writing, so long as they don’t “contradict” any term found in writing
a. Determine whether contradict by “might naturally” or “would certainly” test

ii. Totally integrated= intended to be the complete and exclusive expression of all the terms of the deal(R 210(1))
1. No evidence of any term not found in writings is allowed

iii. Williston/ “Four Corners” view:
1. Does the final writing of the K appear complete on its face?
a. Yes: don’t go beyond “4 corners”; totally integ
b. If appears only some terms found in written K, P.E

iv. Corbin/ R/ Majority view:
1. A party can introduce all relevant evidence (at least to a judge) to show the circumstances surrounding the making of the writing in order to show the writing is not completely integrated, or not integrated at all
a. If judge determines jury could find written K not complete, then will allow evidence of non-contradictory parol terms

v. Effect of Merger/ Integration Clause:
1. i.e. “the parties to this K hereby affirm that this writing expresses the final, complete and exclusive statement of the terms of the agreement.”
2. General Rule:
a. have persuasive but not determinative effect under R, have greater signif under UCC
b. greater detail/ specificity of clause, greater its persuasiveness

e. Determination of Whether A Term Is “Contradictory”   

i. Restatement’s “Might Naturally” Test: 
1. A term is a consistent, additional term if, under the circumstances, it is one that “might naturally have been omitted from the writing” R 216(2)(b)
a. i.e. for tax reasons, a term “might naturally” be omitted

ii. UCC’s “Would Certainly” Test: 
1. Is the proffered term the type that would certainly have been included in the final agreement of the parties had it, in fact, been agreed to? (2-202(1))

f. Exceptions to PE Rule (Where evidence is not barred): For R & UCC

i. Modification (2-209) or any post-contractual agreement 
ii. Doesn’t keep out evidence that there was NO K
1. Evidence intended to show writing was a joke forgery ect is freely admissible (Lucy v. Zehmer)
iii. Evidence of a condition precedent (R 217)
iv. Evidence Establishing K is void or voidable (R214d)
1. Misrep, duress, undue infl, unconscionability, illegality, mistake
v. Evidence of a failure to pay consideration (R218(2))
1. Exception: option K
vi. Evidence as to a meaning of a term found in the K (interp)
vii. Contemporaneous written documents
1. i.e. side letter agreements

19. INTERPRETATION

a. Interpretation Generally: 
i. If term appears completely integrated in K, and dispute is over its meaning, then NOT parol evidence problem (its an interp problem)

b. Admissibility of Extrinsic Evidence to prove Parties had own special meaning:

i. Williston/ “Plain Meaning” Rule:
1. If  word has plain meaning as understood in society, then that is the meaning given
a. Problem:
i.  “buy-means-sell” rich woman hypo

ii. Corbin/ R “Reasonably Susceptible” Test
1. In light of all relevant circumstances, is given term reasonably susceptible to the ascribed meaning? 
a. Court examines all relevant evidence outside presence of jury
b. if the principal purpose of the agreement is ascertainable, it is given great weight

2. PG&E case: P and D entered K where D agreed to “indemnify P against all loss in any way connect w/ performance of K”. Injury to P’s property. D offered to prove parties meant “injury to property of 3rd parties”
a. Supreme Court adopts “reasonably susceptible test” and held key to K interp is to fulfill parties’ intentions, so extrinsic evidence must be allowed to show private meaning

iii. Effect of PG&E holding on Parol Evidence Rule in CA

1. Parol Evidence rule loses relevant b/c not point trying to pass “would certainly” or “might naturally” test when parties can argue separate meaning to any term

c. General Rules for Interpretation

i. Terms are to be interp in light of their meaning within U/T, C/D, or C/P (absent admissible evidence indicating contrary meaning)

ii. Hierarchy of Terms
1. If there is truly a conflict amount meaning of terms given in U/T, C/D, C/P:
a. Express>C/P>C/D>U/T (UCC)

iii. Absent contrary intention, where language has a generally prevailing meaning, it is interpreted in light of that meaning, and technical terms are given their technical meaning when used in that context R 202(3)

iv. Specific Terms given greater weight than general language203c
1. If two clauses are in conflict, the more specific acts as an exception to the general 
a. One provision says “all fixtures are to be excluded”. Another says “the light fixture in the dining room is to be included” 

v. An interpretation which gives a reasonable meaning to all terms is preferred to a meaning which leaves part no effect
1. All fixtures are to be excluded except the one in the dining room

vi. Separately negotiated or added terms are given greater weight than standardized terms R 203(d)

vii. Ks are interpreted against the drafter R 206

d. UCC 2-202 Interpretation Rules:

i. C/P, C/D, U/T ALWAYS be used to explain meaning of term
1. Even when terms of K facially unambiguous
2. i.e. K says seller must deliver within “10 days” of order. First 3 order seller delivered within 10 working days and buyer accepted. Buyer tries to refuse delivery on 4th order b/c not made in 10 calendar days
a. Seller may introduce C/P under current K to explain delivery term

ii. “Waiver” and C/P
1. ISSUE: C/P or did 1 party simply “waive” its rights that one time as favor to other party?
a. Fact q determine case-by-case basis
b. If waiver, inadmissible under PE rule to explain parties’ interp (1-303 f)

iii. C/P, C/D, U/T can always be used to explain meaning of term under UCC, even when writing is totally integrated

20. CONDITIONS

a. Regulate the rights and duties of parties under a bilateral K with remaining executory duties
i. Deals w/ performance, not formation or consideration

b. Definition
i. (R 224) Act or event, other than a lapse of time, that, unless excused, either:
1. must occur before the K’l promise is enforceable (condition precedent) R224-R225 or
2. Discharges a contractual duty that has already arisen when it occurs (Condition Subsequent/ (R: “event that terminates a duty) 

c. Exam Approach:
i. Was the contractual promise that was not performed 
1. Subject to a condition, an unconditional duty, or both?
ii. If subject to condition, was it condition pres or sub and was it
1. An express condition
2. An implied condition or
3. A constructive condition?
iii. Was the condition satisfied?
1. Remember: Diff approach for CP and CS 
a. EC subject to the strict construction rule, CC not
iv. If condition exists and hasn’t been satisfied, was it excused by
1. Waiver
2. Breach or
3. Disproportionate forfeiture?

d. Express Conditions

i. Express: condition agreed upon by parties as expressed by their words
1. Implied in fact: agreed upon by parties as expressed by actions
2. Same legal effect as express conditions
a. I’ll buy you’re baseball card on the condition that is authentic; seller silently hands over card

ii. Effect: Express Condition Precedent
1. Unless fulfilled in its entirety, the duties subject to that condition will usually never be enforceable
a. Risk on Party to whom the duty is owed b/c if condition doesn’t occur, parties remain in status quo 
2. Under unconditional promise, party making promise obligated to perform regardless of whether condition occurs 

iii. Effect: Express Condition Subsequent
1. Duties discharged on the occurrence of the condition
2. Risk on broker b/c if condition occurs, (stock exceed $100/share), broker gets nothing and parties remain in status quo
3. If unconditional promise and no condition subsequent:
a. Jane agrees to buy 100 shares
i. Risk on Jane b/c even if stock exceeds $100 a share, she is still obligated to buy them

iv.  Enforcement of express conditions

1. Strict enforcement Rule: usually irrelevant whether reasonable party would judge condition as reasonable or material, if express condition, condition will be strictly construed

v. Diff btw express condition pres and sub= Burden Of Proof
1. If condition precedent exists:
a. Party who claims performance owed to him b/c CP occurs, bears burden of proof to estb condition was satisfied
i. H & W lost at sea hypo

2. If Condition subsequent exists
a. Party who at one time owed the duty bears the burden of proof to establish that the condition has occured

e. Interpretation of Conditions, Promises or Both: 

i. Effect of Interpretation: 
1. Conditional Promise: Non-occurrence of a condition not a breach by party unless under a duty that the condition occur (R225(3))
a. Party whose duty is subject to condition precedent is discharged, but that part cannot sue for non-occurrence of condition precedent
b. If K for diamond where arrival by July 1st express CP of buyer’s duty to pay, buyer doesn’t have to pay but can sue if diamond arrives July 2

2. If non-occurrence of a promise, party to whom promise is owed has right to sue, but duties not discharged if only immaterial breach 
a. B has to accept diamond (if late delivery immaterial), but has right to sue S for late delivery

3. If something is both an express condition precedent and a promise: 
a. Party to whom duty owed no obligation to accept & can sue for breach
b. If arrival by July 1st is express condition precedent and a promise then,
i. B not obligated to accept diamond and can sue S for breach

ii. How To Determine if conditional promise, unconditional duty or both: 

1. Interp obligation as an unconditional duty if the action necessary to fulfill the condition is within the obligee’s control (R 227)
a. J enters K w/ A in April to buy a puppy w/o specifying which puppy, and in K J promises to “select puppy he wished to purchase before June 1st”. 
i. J’s promise to select puppy= unconditional duty b/c event within his control

2. “If unclear whether or not duty is conditional, an interpretation that reduces promisor’s risk of forfeiture is preferred” R 227(1)
a. forfeiture: when someone gets nothing out of a transaction
i. If close call on whether or not express condition, court will interp a party’s statement as promise if condition will result in extreme forfeiture

iii. Conditions, like promises, carry implied promise of good faith
1. B wants to buy house, but sale “contingent upon B being able to obtain a mortgage loan in the amount of $50K” 
a. Good faith duty saves the condition from being illusory as a matter of K formation
i. As matter of performance, obligates B to seek a mortgage 

iv. Condition precedent is NOT subject to PER
1. Evidence of condition precedent admissible even if oral
2. Evidence of condition subsequent is subject to PER
a. Court will not allow evidence of oral condition subsequent 
b. PER, and burden of proof only difference btw condition pres and condition sub

f. Role of Constructive Conditions (CC) to determine breach

i. CC: court implies the condition in K to determine the parties’ rights and duties when it believes: 
1. Condition would have been included in K had parties thought of it or
2. To the extent that justice requires
a. LL to make necessary repairs court implies condition T must provide notice

ii. Tender of Performance (R 238)
1. Tender: manifestation of willingness and ability to perform
2. CC precedent to 1 party’s duties under a K is tender of performance by the other
3. One party must tender performance before the duties of the other can be enforced
a. Harry and Draco wand hypo

iii. Order of Performance (R 234 (2))
1. If possible for simult perform by both parties, the each party under oblig to perform concurrently
a. Harry and Draco
b. Monroe case: P didn’t deposit ensured mortgages so D had no duty to tender (conditions notes)
2. If 1 party’s perform will take longer, then perform by the party whose performance will take time is a cc of the performance of the party whose performance will not take time

21. PERFORMANCE AND BREACH GENERALLY

a. Definitions:
i. Breach: any non-performance of a duty owed under a K R 235(2)
1. Any breach gives rise to claim for damages
2. Each party’s future performance obligations is constructively conditioned on there being no unexcused breach by the other R237

ii. Material: party fails to perform a duty due under a K which results in the unexcused non-occurrence of a constructive condition of exchange
1. Pool builder digs few shovel-fulls of dirt and walks away
2. “material” and “unexcused” used interchangeably
3. non-breaching party entitled to suspend duties w/o K’l liability and collect damages

iii. Immaterial: failure of a party to perform a duty due under a K that results in the excused non-occurrence of a cc of exchange
1. Builder completes pool perfectly, except fails to install light bulb
2. Jacob & Young case- no reading pipes (review)
3. Non-breaching party has right to sue for damages, but obligated to continue performance or else be itself in breach

iv. Total: at some point material breach “ripens” into a total breach if it is not “cured”
1. K is over and damages become based on “all of the injured party’s remaining rights to performance” 

b. Substantial performance doctrine:
i. As long as a party has “substantially performed” a duty under a K, any discrepancy btw the actual performance and the promised performance will be deemed a immaterial breach
1. Use below factors to determine if “substantially performed” 
2. Jacob & Youngs Reading Pipes example

c. 5 factors for if breach material or not (R 241): 
i. extent to which injured party is deprived of the benefit which he reasonably expected
ii. extent to which the injured party can be adequately compensated for the part of that benefit deprived
1. i.e. if difficulty in establishing any expectation damages 
iii. extent to which breaching party will suffer forfeiture
1. forfeiture of future salary generally not considered disproportionate
iv. likelihood that the breaching party will cure his failure
1. or is able
v. extent to which breaching party acted in bad faith (“willful” or “intentional” breach)

d. Has Material breach become a total breach?
i. Factors above to determine material breach
ii. Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making substitute arrangements
iii. Extent to which agreement provides for performance w/o delay
1. Circumstances can also show timely performance important
2. “time is of the essence clause”: when separately negotiated (not just part of form agreement), carry substantial evidentiary weight
a. can make what would otherwise be immaterial breach capable of being cured into a total breach

e. Alternative mode to estab total breach:

i. R243(2): total breach when guilty party has immaterially breached the K, and accompanies or follows the breach w/ a repudiation of any further willingness or ability to further perform under the K
1. Exception
a. R 243(3): if wrongful party’s breach is simply a failure to make one or more payments when due under an agreed payment schedule, such actions do not revert into a material breach, even when accompanied by a repudiation
i. i.e If miss payment on bank, bank can’t sue for future payments
ii. Acceleration clause: upon a specified breach of the borrower’s promised payment schedule, the borrower’s obligation to repay the loan is “accelerated”
1. Full amount of payment is due and payable immediately upon notice by bank

f. First Material Breach Doctrine

i. If breach by other party is not a material breach, the other party who stops paying is the one who is in material breach, even if in good faith belief other party was in material breach (p. 419)
1. Walker case: Lessee claimed leaser in material breach for not cleaning tomato of leased signed so stopped paying for sign- court held lessee in material breach

g. Doctrines that Transform Material into Immaterial breaches

i. The Divisibility (or part performance) doctrine R240
1. If the performances to be exchanged under a K may be apportioned into corresponding pairs of part performances, so that the pairs are properly regarded as agreed equivalents, then a party is entitled to the full value of his part performance
2. Where K is divisible is a question of interpretation
a. ISSUE:
i. Is it fair to say there is some exchange of value?
1. If yes: breaching party gets payment of that part, but liable for damages of breach of other part
3. Material breach doesn’t take away right to payment for whole when K is divisible 

ii. Cure
1. Breaching party has right to cure thereby transforming what would be a material breach into a partial one, until the breach becomes total if breaching party:
a. Makes conforming tender after breach and
b. Establishes that the breach is not yet total
c. Then, non-breaching party must accept cure and timely perform any remaining duties under the K or himself be in breach

iii. Waiver
1. Non-breaching party may waive (excuse) a material breach, thereby transforming the breach into a partial one
a. KG&E construction case: contractor waived subcontractor’s material breach of “workmanlike conduct” 

22. PERFORMANCE AND BREACH IN K’S COVERED BY UCC

a. Tender and Implied Conditions of Exchange under UCC

i. 2-507: Seller’s tender of delivery is cc precedent to buyer’s duty to pay
1. Acts necessary to fulfill Seller’s obligation to tender delivery (2-503)
a. Put and hold conforming goods at buyer’s disposition and
b. Give buyer any notification reasonably necessary for him to take delivery
c. Time and place for tender: 
i. Tender must be made at reasonable hour but
ii. Unless otherwise agreed buyer must furnish facilities reasonably suited to the receipt of the goods

ii. 2-511: “ tender of payment [by the buyer] is a condition to the seller’s duty to tender and complete any delivery”
1. Acts Necessary to fulfill buyer’s obligation to tender payment:
a. 2-511(2): So long as buyer demonstrates a willingness and ability to pay “by any means current in the ordinary course of business”, buyer’s tender obligation complete
i. Seller has right to demand cash payment

iii. Order of Performance 
1. Not specified under UCC: common law (R ) rules govern
a. Same time, or whosever performance will take longer goes first

b. The Perfect Tender Rule Under UCC 2- 601

i. In a “single lot” K, if either the goods or the tender of delivery fail in any respect to conform to the K, the buyer may:
1. Reject the entire shipment (2-602)
a. Must be within a reasonable time after delivery or tender
b. Ineffective unless buyer seasonably notifies seller
2. Accept the entire shipment, or
3. Accept any commercial units or units in the shipment, and reject the rest

ii. Effect of Perfect Tender Rule
1. Every breach by the seller in a single lot K is a material breach
2. Doctrine of divisibility also eliminated by perfect tender

c. Limitations of Perfect Tender Rule

i. Seller’s Right to Cure:
1. When “time of performance” not passed 2-508(1)
a. Seller has absolute right to cure, if time of performance not yet passed and seller seasonably notifies buyer of intent to cure

2. After expiration of the “time for performance”
a. 2-508(2): right to cure only if
i. seller had reasonable grounds to believe what was originally tendered would be acceptable (good faith)
ii. buyer wouldn’t be unduly inconvenienced by the delay in receiving cured tender; and
1. i.e flowers for wedding
iii. cure is made within reasonable time under circumstances 
b. If seller seasonably notifies buyer of intent to cure under these circumstances, seller can have further reasonable time to substitute conforming tender

ii. Case Law 
1. Some courts say no PTR and require “substantial non-conformity” if:
a. Insubstantial delay that causes no injury and 
b. Insubstantial defect w/ specially manufactured good which cannot be easily sold on the open market
2. Some courts say no PTR for “complex machines” on the theory B cannot expect perfection

iii. If Installment K under 2-612 
1. PTR does not apply to installment Ks (2-601)
2. Installment K: authorizes delivery of goods in more than one lot
3. Buyer may reject a particular shipment of an installment K due to a non-conforming tender of that shipment if:
a. Nonconformity substantially impairs the value of that shipment and
b. Either (1) the non-conformity cannot be cured or (2) seller refuses to give adequate assurance of that cure

4. Buyer may terminate the entire installment K only when the non-conformity in the particular shipment substantially impairs the value of the whole K

23. ANTICIPATORY REPUDIATION

a. A total breach by the other party before duty to perform

b. Treat Anticipatory Repudiation Like an Offer:
i. Party who states or acts like it will not perform when the K is due is like the offeror
1. If innocent party materially relies on repudiation, becomes a total breach
2. If innocent party accepts the anticipatory repudiation, becomes a total breach
3. If innocent party does nothing, other party can revoke anticipatory repudiation and make it an immaterial breach

c. Exam Approach: 
i. Make Sure All the elements for repudiation established
1. Is the K bilateral w/ executory duties by both parties remaining at time of repudiation?
2. Is repudiated duty important enough that non-performance would be a material breach?
3. Did the repudiation, either by words or conduct, definitely and unequivocally establish a refusal or inability to perform under the K? 
a. If no, is innocent party entitled to send a request for assurances? 
ii. Can repudiator still retract the repudiation? 
1. Has the innocent party either:
a. Notified the repudiator that he/she considers the K to be final or 
b. Materially changed position in reliance on the repudiation? 

d. Rule: 
i. The innocent party is
1. Entitled to bring suit for breach immediately upon receipt of the repudiation; and
2. is discharged from all further duties remaining under K and
3. is entitled to declare the K terminated

e. Elements of Anticipatory Repudiation in non-UCC transactions

i. Repudiation was received under a bilateral K in which there were executory duties remaining at the time of repudiation

ii. Repudiated duty must be imp. enough that non-perform would be a material breach

iii. Repudiation must be Definite and Unequivocal
1. Repudiation by words
a. R 250(a): A “statement” indicating that the repudiator will commit a breach that would of itself give the obligee a claim to damages for total breach
b. UCC 2-610(2): “language that a reasonable person would interpret to mean that the other party will not or cannot make a performance due under a K” 
i. Lowers standard of proof to make it easier for innocent party to establish A.R
ii. Doesn’t have to prove performance is impossible
c. Distinguished from:
i. Request for modification
1. “price of metal is going up. I don’t think I can go forward w/ our deal at only $12,000. I really need $15,000” 
ii. Good faith difference of opinion as to meaning of K 

2. Repudiation by Conduct
a. R250(b): Voluntary affirmative act by the repudiator that renders him unable, or apparently unable, to perform w/o such a breach 
b. UCC 2-610 (2): action which reasonably indicates a rejection of the continuing obligation
i. i.e. seller leasing “Duck” hypo

iv. Effective Repudiation May only Repudiate Some Duties
1. If party only repudiates some duties, innocent party may still use AR doctrine, as long as repudiated duties would give rise to material breach if not performed

f. Anticip. Repudiation by Failing to Provide Reasonable Assurances UCC 2-609

i. Whenever one party has “reasonable grounds for insecurity” with respect to the other’s ability or willingness to perform, he or she “may in writing demand adequate assurance of due performance”
1. Party receiving demand must then provide such assurances or else be deemed to have anticipatorily repudiated the K 

ii. What constitutes “reasonable grounds for insecurity”? 
1. If innocent party would, in good faith, have reasonable doubt as to the other party’s willingness and ability to provide a substantial part of the bargain, reasonable grounds for insecurity exist UCC 2-609 cmt 1
a. Rumor for reliable knowledgeable source
b. Credit report indicating buyer falling behind in bills
c. Article in trustworthy publication
d. Knowledge by buyer that seller has been making late deliveries to other purchasers
e. Buyer knows seller has been delivering poorly performing products to others
f. Previously imperfectly tendered deliveries by seller to partic buyer
2. Grounds for demanding assurances need not be true, just must reasonably appear to be true to insecure party
3. Grounds for insecurity must become known to insecure party after K formation, not before 
4. Demand for assurances cannot effectively demand only a particular kind of assurance 

iii. What Constitutes “Adequate Assurances” of Perform?
1. An assurance that would indicate an ability and willingness to perform under the K to a reasonable person in the position of the insecure party
a. Oral promise may in some circumstances be enough

2. If commercially reasonable, insecure party may suspend performance while waiting for the assurances
a. If insecure party late in performing after receiving adequate assurances, lateness excused

iv. Consequence for Failing to Respond Adequately to a Justified Demand for Assurances
1. After justified demand for assurances, party must adequately respond within 30 days or treated like anticipatory repudiation

v. Is right to demand adequate assurance limited to UCC
1. In theory no
a. R 251(1)(2): obligee has right to demand assurances of future performance on reasonable ground of insecurity, and failure to respond should be treated as A.R
b. Courts spilt over whether to allow this rule

g. Mechanics of Anticipatory Repudiation
i. Receipt of Repudiation gives innocent party conditional right to terminate the agreement
1. Condition can be fulfilled by:
a. Informing the repudiator of intention to treat repudiation as final
b. Brining suit for anticipatory repudiation or
c. By materially changing position in reliance on the repudiation

ii. Innocent party not obligated to treat repudiation as final
1. Entitled to ignore it and urge repudiator to retract repudiation w/o giving up right to later treat repudiation as final 
a. Can suspend performance in meantime
b. If repudiating party later retracts repudiation, any late performance resulting from suspended performance is excused

h. Repudiating Party’s Right to Retract the Repudiation
i. Effective retraction= both parties duty under K enforceable
ii. Two Situations where Repudiation becomes irrevocable:
1. When non-repudiating party has given notice to the repudiator that he/she considers the repudiation final, and K terminated
2. When non-repudiating party has materially changed position in reliance on the repudiation

24. EXCUSE OF CONDITIONS

a. Shifts risk of non-occurrence of condition from 1 party to other

b. Consequence of Excuse
i. “Non-occurrence of a condition is said to be “excused” when the condition need no longer occur in order for the performance of the duty to become due” 
1. makes otherwise conditional promise into unconditional duty

c. Excuse by Breach of Duty/ Covenant of Good Faith

i. R 245: Where a party’s breach by non-performance contributes materially to the non-occurrence of a condition of one of his duties, the non-occurrence is excused and duty becomes unconditional 
1. i.e. party whose duty is subject to a condition breaches duty of good faith, which wrongfully prevented occurrence of the condition

d. Excuse of Express Condition to Avoid Disprop. Forfeiture

i. Court entitled to excuse the failure to fulfill even express condition if:
1. Enforcement of condition would lead to disproportionate forfeiture; and
2. The condition is not as to a material part of the bargained for exchange (R 229) 
a. i.e. BK/ family dining case

ii. Late Option to Renew and Disprop. Forfeiture
1. Courts sometimes excuse T’s late option to renew on lease:
a. “equity will relieve when delay has been slight, loss to the lessor small, and when not to grant relief would result in such hardship to T as to make it unconscionable to enforce literally the condition precedent of the lease” 

e. Excuse of Personal Satisfaction Conditions 
i. Only excused if can establish dishonesty, bad faith, ect 
ii. Bad faith can be proven by:
1. Statements to others, changed circumstances, (lost $ in stock market) 

f. Excuse of Conditions- Waiver and Estoppel 
i. Waiver: limited excuse of non-occurrence of a condition
1. K where S to deliver goods to B on/before 6/1
a. On 5/20, B agrees to accept goods 6/15
2. B has a duty to accept and pay for the goods that is constructively conditioned on no material breach [so long as they are delivered by 6/15]
a. Unless retracted, B is estopped from declaring material breach until after 6/15
i. If modification, 6/15 becomes operative, w/ waiver the condition is just excused
ii. Election: waiver of condition made after the time of occurrence for the condition

25. MONEY DAMAGES UNDER THE RESTATEMENT

a. The Efficient Breach Doctrine

i. So long as a breaching party is willing to pay for any damages caused by the breach, he should breach if the end result, after the breacher pays off the K damages, is that the breacher will be economically better off
1. Caterer, butcher and Mr. Moneybags hypo

ii. Punitive Damages
1. Alters efficiency of breach b/c breaching party doesn’t know how much will have to pay

b. Defining /Valuing econ interests resulting from K formation
i. Rule
1. Innocent party entitled to pick whichever valuation method he wishes, so long as value of interest can be adequately proven (R 344)

ii. Types of Damages:
1. Expectation:$ value that would put non-breaching party in same position had K been performed 
a. Can’t put non-breaching party in better position

2. Reliance: $ value of out of pocket costs expended by non-breaching party up to the time of breach in reliance on the other party’s performance 

3. Restitution: restore both parties to original position they were in before the K was made
a. Prevents unjust enrichment

c. Expectation (Benefit of the Bargain) Interest (ED)

i. Valued by putting aggrieved party in position it would have been, had the K been performed, and subject to certainty, foreseeability and avoidability limitations

ii. ED= lost value + incidental loss + consequential loss – cost avoided – loss avoided
1. Lost value: economic value that was never received by the innocent party as a result of the breach
a. Remember to calculate interest
b. Lost value of services is measured by market value 
i. Charlie Sheen Hypo

2. Incidental Loss: costs incurred by non-breaching party after breach, in an attempt to mitigate damages
a. Expenses borne in storage, receipt or transportation of improperly tendered goods, interest costs, can be cost of hiring replacement in advertising campaign ect. 

3. Consequential loss: economic losses suffered by the aggrieved party after breach and as a consequence of the breach
a. Subject to the limits of foreseeability, certainty and avoidability
b. Must be foreseeable to any reasonable person at time of breach or
c. Foreseeable to breaching party b/c breaching party put on notice at the time of K’ing

4. Cost Avoided: if as a result of the breach certain monies are not spent by the innocent party
a. i.e. cost to purchase a thing or costs to pay for a service

5. Loss Avoided: if non-breaching party can salvage materials/ resources purchased for use in breached agreement

iii. Limitations on Expectation Damages: 

1. Certainty Limitation
a. To be recoverable, damages must be proven with “reasonable certainty” R 352
b. In close case, any doubts as to whether a loss is sufficiently certain are to be resolved against breaching party R 352
c. Fact Pattern
i. Certainty issues usually arise any time its first time dealing w/ something

2. Foreseeability Limitation
a. To recover, innocent party must prove breaching party had reason to foresee, at the time of K formation, that upon breach damages would occur
b. Damages divided into 2 types:
i. Direct: If the follow “in the ordinary course of events” (any dolt would’ve foreseen them)

ii. Special: any damage that wasn’t a direct damage. 
1. To recover, non-breaching party must prove that the breaching party either foresaw, or should have foreseen, them as following from the breach
c. Foreseeability of loss to be judged at time K was made, not at time of breach
i. Objective test- whether reasonable person could have foreseen loss from breach at time K was made
ii. Only necessary that loss foreseeably be a probable result, not a certain result

3. Avoidability Limitation
a. A party may not recover damages that the injured party could have avoided or mitigated without undue risk, burden or humiliation (R 350)
i. Injured party able to recover it attempts to mitigate losses, even if unsuccessful

iv. Losing Ks and Expectation Damages
1. If breaching party can prove injured party would have lost money on the K, innocent party can’t recover expectation damages
a. One of few situations where innocent party would want to use restitution or reliance instead of expectation

v. Employment Contracts: Breach by Employer

1. Principal of Mitigation of Damages-
a. Employer must first show other employment opportunities not accepted by employee to mitigate damages were comparable or substantially similar to that of which the employee has been deprived
b. Any employee suing an employer must subtract any salary actually earned whether from similar job or not, from a wrongful termination award

vi. Employment K- Breach by Employee

1. Calculated by either cost of actual replacement (similar to UCC cover) or by market value of replacement
a. If employee leaves employer for higher paying job, employer may argue employee sets the market value
i. gets rid of incentive for efficient breach doctrine

vii. Construction Contracts- Breach by Builder
1. Two modes to calculate “lost value”: 
a. Diminution in fmv of property caused by breach
b. Amount of $ necessary to finish the job

2. If diminution in fmv caused by breach > $ to complete or repair, injured party can only use cost of completion

3. If cost of completion is greater than diminution in fmv, injured party still generally entitled to cost of completion
a. Exception: when cost of completion is so much greater than diminution in fmv caused by breach so that it is “clearly disproportionate” to diminution in fmv, injured party may only use fmv
i. Jacobs and Young

viii. Breach By Owner:
1. If owner breaches midway thro K, builder need not offset work undertaken for another developer so long as builder could’ve done both jobs
a. Can apply to actors/ celebrities doing endorsement deals too

ix. Real Estate K- Breach by Buyer
1. Issue: Market value of property could decline while seller looking for a new buyer
2. Rule: use K price - FMV at the time of breach
3. Example: 
a. B and S in a K to purchase S’s home for $300,000 which is the FMV. B breaches
i. S sells to C 6 mons later for $250K (fmv b/c market fallen)- Like Seller’s resale in UCC
1. $50K + lost interest for 6 mons (b/c underlying debt is liquidated) + incidentals (post-breach costs of advertising)
ii. S doesn’t sell but brings suit that comes to trial 1 yr later when FMV= $225,000
1. $0, b/c rule is K-FMV at time of breach

x. Real Estate K- Breach by Seller

1. B could sue for specific Performance

2. If B instead wants money damages: 
a. American Rule: purchaser entitled to recover full amount of expectation damages
i. FMV- K @ time of breach (expectancy) + reliance (deposit, title reports, inspection ect)
b. English Rule- only entitled to recover reliance damages- still majority rule in US

d. Reliance Damages- out of Pocket Expenses

i. Limitations on Reliance Recovery
1. Must be proven w/ reasonable certainty (R 352)
2. Expense must be one that party seeking to recover was obligated to incur under the K

3. If K was losing contract, amount of loss must be subtracted from any reliance damage recovery

4. Value of any materials purchased by non-breaching party in performance or preparation that can be salvaged must be subtracted from reliance (loss avoided)

5. Any damages claimed must not have been avoidable by the non-breaching party w/o undue burden, risk or humiliation (R 350)

ii. Reliance as Exclusive Means of Recovery In: 
1. Recovery based on promissory estoppel
2. Recovery based on K modifications of executory Ks (R89)
3. Recovery based on pre-performance preparation by the offeree which does not rise to level of acceptance R87(2)
4. Recovery based on actions taken in reliance on promises that are unenforceable under Statute of Frauds (R 139)
5. Recovery based on actions taken in reliance on promises made in pre-offer, preliminary negotiations

e. Misc Damages

i. Interest (R 354)
1. So long as breach consists of failure to pay a fixed sum of money, or render performance w/ fixed ascertainable monetary value, non-breaching party is entitled to prejudgment interest of the debt, beginning on the date performance was due 

2. Post judgment- Yes (statutory; CA 10%)
3. Pre-judgment- only if liquidated damages
a. Then at statutory rate from time performance was due
b. If there is a liquidated cost of expectation damages, innocent party is entitled to interest on amount of lost salary btw date of breach and date of trial and on any amount awarded at trial until it was actually paid

ii. Attorney’s Fees
1. When P wins a breach of K case, not ahead b/c still must pay attorney’s fees

iii. Costs in Lawsuits
1. Most jdxs don’t award costs in lawsuit
2. Some statutory “costs” like filing fees, cost of printing appellate briefs (minimal)
a. Up to discretion of the court

iv. Emotional Distress
1. Not awarded w/o personal injury or if breach is kind that serious emotional disturbance was a particularly likely result (R 353)
a. Occasionally allow for insurance cases
i. i.e. fight for husband’s death recovery
b. Very Occasionally in wrongful termination suits

v. Present value
1. When trial takes place before a final payment due, final payment must be reduced to present value
a. i.e. if K is for 3 years w/ $100,000 due at the end of each year, and employer breaches after 2 years and the trial occurs before end of final year, the last $100,000 must be reduced to present value

26. RESTITUTION

a. Measured by value one party conferred on another
b. Measures of Restitutionary Interest: 
i. Cost Avoided (R 371a) - 
1. The party seeking recovery is entitled to the market value cost that the other party avoided by using party seeking recovery rather than another equivalent to perform under the K up until the time of breach

ii. Net Benefit (R 371b)- 
1. Actual value conferred on other party by the party seeking recovery

iii. Determining Which Method Should Be Used: 
1. When non-breaching party seeking restitutionary recovery against breacher
a. Presumption that non-breaching party entitled to recover using method that yields most generous results  R 371 cmt b
2. Willful breacher cannot recover in restitution at all
a. Majority, but not unanimous rule
3. When breaching party seeking restitutionary recovery against non-breacher, presumption that breaching party entitled to recover using method that yields least generous recovery (R 374 cmt b)
4. When benefits given are only a payment of money or stock, valuation under both net benefit and costs avoided theories are identical

iv. When P underbids market, restitution best mode of recovery: 
1. B/c focus on market value, cost of K doesn’t play into recovery
a. If overbids, restitution not going to be best method
2. Also use restitution in losing K situation: 
a. Restitution focus on value of benefits received, not on putting parties in position would have been had K been performed
i. Amount of K loss expected from complete performance irrelevant

c. The Mutual Restitution Requirement

i. To get restitution the other party must “do” restitution
1. Must offer return of goods before restitution will be awarded
2. If benefits cannot be returned intact: 
a. Value calculated by appropriate restitution method must be subtracted from net amount

d. Limitations on Availability of Restitution as a Remedy(R 373)

i. Only available if injured party would be able to sue the breaching party for total as opposed to partial breach

ii. Not available if non-breaching party has performed all duties under K, and no performance by breaching party remains owing other than payment of a definite sum of money

e. Restitutionary Recovery for Breaching Party

i. Calculating Value for Breaching Party: 
1. Calculate breacher’s recovery using both methods, and award least generous method
2. Then, subtract any losses non-breaching party suffered as a result of breach

ii. Defaulting Party’s right to recovery limited by: (CPBB p.633)
1. Aggrieved party’s right to offset damages
2. Measure of benefit limited to actual enrichment and cannot exceed ratable portion of K price
a. i.e. breaching party can’t recover more under restitution as a result of underbidding ect
3. no restitutionary recovery if criteria for valid liquidated damage clause are present
4. denied if aggrieved party seeks and is entitled to specific performance

27. Money Damages Under UCC

a.  General damage award is expectation damages (1-305)

b. Buyer’s Remedies under UCC

i. When Buyer Does Not End Up With the Goods
1. Reasons: 
a. Seller’s failure of delivery (never tendered goods)

b. Rejection (2-602)
i. Reject goods within reasonable time after delivery
ii. Ineffective unless B seasonably notifies S
iii. Hold and store goods w/ reasonable care
iv. If buyer merchant, buyer must try to sell any rejected perishable good ASAP
v. If buyer merchant and good not perishable and seller not located in “market of rejection”, buyer must follow any reasonable instructions from the seller concerning the disposition of goods (2-603)

c. Revocation (2-608)
i. Buyer can revoke acceptance of good if: 
1. Non-conformity substantially impairs value and either
a. Buyer reasonable in assuming non-conformity would be cured and not seasonably cured or
b. Non-discovery reasonable at time of acceptance b/c either difficulty of discovery before acceptance or seller’s assurances
2. Cover (2-712)
a. Formula
i. [(cover cost) –(K price)] + incidental + consequential – expenses saved
1. incidental=
a. time spent looking for cover &
b. extra money in shipping ect
3. Market Differential Damages (2-713)

a. Buyer gets benefit of bargain (money), but not the good
b. Formula: 
i. (market price)-(K price)+(incidentals) + (consequentials) – (expenses saved)
c. Issue: Which market prices should be used? 
i. Temporal market price: time B learned breach
ii. Geographic Market Price- depends on nature of seller’s breach
1. If seller breaches by never tendering: 
a. Market price is one at place for tender
2. If seller breaches by sending non-conforming goods:
a. Market price is one pending at place where the goods arrived

ii. When Buyer Does End Up With Goods: Warranty Damages

1. Formula for breach of warranty recovery (2-714)
a. [(value as warranted)-(value as received)] + incidental + consequential] – expenses saved
i. value fixed @ time and place of acceptance
ii. b/c B keeps good, he must pay the K price, but keeps good and differential btw value of good as warranted and value of good as received

b. Often measured by cost to repair non-conforming good
i. How much would it cost to repair good as received to make it into good as promised? 

2. Incidental Damages under UCC Same as Restatement

3. Consequential Damages Under UCC
a. Divided into 2 types (2-715)
i. Consequential economic loss- same as R
1. Buyer required to show that seller at time of K’ing had reason to know such loss would follow breach
ii. Consequential Personal Injury- buyer only needs to show these losses “proximately resulted” from breach of warranty
b. Damage to good itself is economic loss 2-715(2)

4. When NOT to use Warranty Damages
a. When FMV for conforming good falls below K price

c. Seller’s Remedies Under UCC

i. “Seller’s Cover” / “Seller’s Resale”: 2-706

1. (K price)-(Resale price)+(incidentals)+(consequentials)
a. use when seller resells goods wrongfully rejected by buyer and has done so in good faith and in commercially reasonable manner

ii. Seller’s Market Differential Damages (2-708(1))

1. Upon buyer’s wrongful rejection or repudiation a seller may recover the difference btw the K price and the market price for goods, along w/ other associated damages

2. ([K price)-(market price)]+ incid + conseq
a. Determining the “Market Price” 
i. When breach by unjustified non-acceptance:
1. Market price pending at time and place of tender
ii. When breach is repudiation by buyer: 
1. Market price is that pending at the place of tender within a reasonable time after seller learned of repudiation, but not extending after date of tender itself

iii. Seller’s Action for the Price (2-709)
1. Seller may recover the purchase price (seller’s specific performance)
a. Of goods accepted or of conforming goods lost or damages within commercially reasonable time after risk of their loss passed to buyer; and
b. Of goods identified to the K if seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate such effort will be unavailing
i. i.e. ugly orange couch hypo

iv. Seller’s Lost Profit Recovery (2-708(2))

1. Lost Volume Seller
a. Seller must have at least one more in inventory than sold so seller can should would’ve made 2 sales instead of 1
b.  (Profit from K that was breached )+ incid + conseq
i. unlike 2-708(1), do not subtract due credit for proceeds of resale
ii. Seller does not have to show a history of earnings to recover profit

28. LIQUIDATED DAMAGES

a. If liquidated damage clause determined to be valid, party seeking recovery can only recover for that amount

b. Punitive Damages in Contract Cases

i. Not recoverable for breach of K unless the conduct constituting the breach is also a tort, for which punitive damages are recoverable  R 355
1. Exception: insurance policies where there is bad faith breach

c. Liquidated Damages- The Reasonableness Test
i. Injured Party Must Prove (for liq damages to be enforced):
1. amount of liq damage reasonable in light of anticipated (time of K formation) damages and
2. Actual Damages must be difficult to acertain
a. If precise amount of damages can be proven, no need to estimate it by means of liquidated damages

d. Trial Procedure for Liquidated damages: 
i. If liquidated damage provision, that gets tried first
ii. If found unreasonable, then have trial for damages
1. Is a judge, not a jury question

e. Alt. Performance Clause distinguished from Liq. Damages: 
i. Where parties grant alternative means of performance, as opposed to one means of performance and a liquidated damage figure for breach of that performance, K is generally enforceable
1. Liquidated damages triggered by breach
2. Alt performance isn’t triggered by breach

f. Limitation of Liability Clause vs. Liquidated Damages
i. Limitation on liability- usually too small of amount
1. Courts generally more willing to enforce these than too small of liquidated damages (unenforceable)
2. Can usually overcome limitation of liability issues on unconscionability grounds
a. Broken tomato machine case where court decided K was too disportionately favorable to manufacturer to be upheld

29. SPECIFIC PERFORMANCE/ EQUITABLE RELIEF

a. Specific Performance and Injunction 

i. Specific performance: order by court requiring party to perform exactly what he promised under K 
1. If don’t obey specific performance or injuc, go to jail
ii. Injunction: court orders breaching party not to do something

iii. Order of specific performance and injunction at same time: 
1. In requirements Ks
2. Or when want to prevent someone from breaching
a. Specific perform for you to sell me your Rembrandt and an injunction to prevent you from selling it to Getty

b. Requirements for Obtaining Equitable Relief for breach of K: 

i. An award of money damages is “inadequate” to give innocent party benefit of his bargain (R 359)
ii. No undue “practical limitations” on court’s ability to grant equitable relief
iii. An award of equitable relief will not itself be unfair by violating one of the “equitable principals” governing the grant of equitable relief (R 364, 365)

c. When award of money damages is “inadequate” to protect expec interest- 3 factors (R 359)
i. Difficult to prove damage w/ reasonable certainty 
1. Breach prevented new business from starting and no one can predict future profits
2. Repudiation where value of performance in future likely subject to many variables
3. Breach is requirement or output K where precise quantity levels are unknown 
ii. Difficulty procuring suitable sub. Performance 
1. Price can be considered “fairly unique” circumstance
2. Note: when interest in land buyer will always get specific performance (even if house next door for sale)
iii. Likelihood damages award couldn’t be collected
1. Inability of breacher to pay damage award is a factor court will consider (R 360(3)

d.  Practical Limitations on Courts ability to Grant Relief: 
i. If terms of K aren’t sufficiently certain to provide basis for an appropriate court order R 362
1. Builder breaches K promising “first class building, equivalent to other prime office space”
ii. Whether supervisory burden on court outweighs the advantage to be gained by an order for equitable remedy (R 366)
1. Amoco: supervision is a factor at the court’s discretion, not determinative
iii. If K calls for performance of “personal services”, it will not be specifically enforced (R 367(1))
1. Non-breaching can still seek damage award or prohibitory injunction preventing party from engaging in any competitive work
2. Non-breaching party NOT entitled to injunction for breach of personal service K when (R 367(2): 
a. Probable result of order would be to compel an undesirable relationship or
b. Breaching party will be left w/o reasonable means of making a living
3. Covenant Not to Compete
a. General rule: if freely negotiated and voluntarily assumed by employee, and if court finds that employee did in fact have access to original employer’s trade secrets, clause will be enforced by prohibitory injunction
i. Party whom injunction sought against (esp if innocent party) can argue court can’t grant injunction if it took a job to mitigate damages
ii. Not enforceable if there is a total breach and covenant not to complete is a term of the K b/c upon total breach all duties are discharged
1. Would have to have language indicating it is enforceable after duties discharged
b. Limitations: 
i. Must be reasonably limited in time, geo boundaries and scope
c. More Likely to Be Upheld if: 
i. Employee was exposed to trade secrets
ii. Employee gained good will of customers and customers were gained over long period of time and w/ great effort
iii. The promisor is the seller of the business
iv. Promisor is a partner of a “real” partnership (R 188(2))
d. Largely void as against public Policy in CA
i. CA non-competition clause unenforceable and couldn’t be basis for injunction
ii. Blue Pencil- modern trend where cov enforceable or not (no blue penciling)

e. Equitable relief will not be granted if certain “equitable principals” are violated
i. Whether such an order would violate public policy 
ii. Whether order unjust b/c breaching party’s assent induced by unfair practices
1. Just short of grounds for fraud, misrep ect (R 364)
iii. Whether order unjust b/c cause unreasonable hardship on breaching party
iv. Whether sufficient security to believe non-breaching party will perform
1. Court wont order specific performance when non-breaching party can’t pay

f. UCC Specific Performance

i. Specific Performance may be decreed where the goods are unique or in other proper circumstances (2-716(1))
1. “other proper circumstances” broadens circumstances where you can get specific performance
a. i.e. Chevrolet puts out 100 corvettes, buyer has K w/ seller for 1, seller breaches, specific performance
b. i.e. covering for requirements K would be unreasonable hassle b/c burdensome to get a substitute

ii. Seller’s Action For Price Essentially Specific Performance 2-709
1. See “UCC Seller’s Remedies”

30. STATUTE OF FRAUDS (IS A DEFENSE)

a. Purposes of the Statute
i. Make sure there really was an agreement and parties truly entered K
ii. Provide a written record of what was agreed to
iii. Make unsophisticated parties aware that they are entering into a K w/ legal ramifications

b. Exam Approach
i. Is the K one of the 5 types covered by SOF? 
ii. If covered by SOF, is it satisfied by a writing or “record”
1. Is there a writing containing material terms of transaction signed by the “party to be charged” (party who fails to perform)
iii. If K covered by statute and if no sufficient writing signed by appropriate party that satisfies the statute, then does one of the exceptions apply? 
1. Exceptions: 
a. For “transfer of an interest in land”
i. Part performance or reliance (estoppel) exception
b. Ks that by their very terms can’t be completed within a yr
i. Full performance exception
c. Sales of Goods Ks: 
i. Merchant’s confirmatory memo exception
ii. Specially manufactured goods exception
iii. Admission exception
iv. Full performance exception
v. Part performance exception
vi. Estoppel
iv. If statute applies and isn’t satisfied, then it is voidable by the party w/ the K defense

c. Effect of Statute Applying
i. When applies and isn’t satisfied, it gives party a defense to breach of K lawsuit
1. Doesn’t have anything to do w/ K formation (unlike other defenses)
2. When it is satisfied, SOF defense unavailable in that action
a. Doesn’t mean that a K formed that never existed, or that party bringing suit will win

d. Major Types of Cases Covered By Statute: (MY Legs)
i. M arriage Ks- ONLY Ks where consideration is marriage/ promise of marriage
ii. Y ear Ks- Ks that by their very terms cannot be performed in 1 year (R130)
iii. L and Ks- Ks for transfer of an interest in property  (R 125)
iv. E stoppel (reliance) exception- always applies to land (majority others as well)
v. G uaranty (surety) Ks- Ks where one party guarantees debt of another 
vi. S ale of Goods Ks- A UCC K for sale of goods $500 or more 

e. Nomenclature Under SOF Doctrine

i. “within the statute”- must be in writing to be enforceable
1. if within statute, only be enforced if statute “satisfied”
2. usually satisfied by signed writing containing essential terms
3. if within statute and not satisfied: 
a. any oral promises made by party bringing suit are unenforceable against the other
b. breach of K case is over b/c no evidence can be introduced

ii. “without/ outside the statute”- can be enforced even tho its oral
1. outside if either no part of statute applies to it or
a. b/c particular exception to rule takes it outside statute

f. Ks for the Transfer of an Interest in Land
i. General rule: 
1. Any K for the transfer of an interest in land is within SOF and can only be enforced if there is a written memorandum, reasonably identifying the land to be transferred, signed by or on behalf of the party to be charged (R 125)
a. Sale, lease, easement ect are all covered
b. Some jdxs don’t include licenses 
i. License= permission to use land but can be revoked
c. Many jdxs exempt short term lease (less than 1 year)
2. Promises to pay in return for a present conveyance are outside the statute (R 125 cmt e)
3. Part Performance/ Estoppel exception applies

g. The One Year Provision
i. Only applies when by its terms complete performance within a yr is impossible
1. Doesn’t apply even when factually very unlikely so long as theoretically possible to perform within a year

ii. Count to 1 year begins at the time of making, not at time of performance (R130)
1. ends when K is fully performed 

iii. Ks w/ Termination Options NOT within the statute
1. When K has fixed term greater than a year, but gives either party power to terminate them within a year, right to termination is alternative means of performance 
a. Performance under the K can then be completed under a year

iv. When 1 party to K has completed his performance, the 1 yr provision of the statute does not prevent enforcement of the promises of other parties R 130(2)
1. Even if oral K cannot be performed within 1 yr by terms of K, if 1 party has completed performance, K is still enforceable even if oral

h. SOF: Written Memorandum

i. A K within SOF is enforceable if it is evidenced by any writing, signed on behalf of the party charged, which (R 131)
1. Reasonably identifies the subject matter of the K 
2. Is sufficient to indicate that a K has been made by the parties or offered by the signer to the other party and
3. States w/ reasonable certainty the essential terms of the unperformed promises

ii. R 136: Memorandum may be signed at any time before or after the K formation

iii. When there are multiple different writings, they can be viewed together if:
1. View 1- signed writing refers to a non-signed writing
2. View 2- as long as both documents clearly talk about the same transaction, then they are admissible (restatement view)

i. Estoppel Exception- R 139

i. A promise which should reasonably induce action or forbearance, and which does induce the action or forbearance, is enforceable not withstanding the SOF if injustice can be avoided only by enforcement

ii. When determining if injustice can be avoided only by enforcement look at:
1. Availability and adequacy of other remedies, particularly restitution
2. The definite and substantial character of the action or forbearance in relation to the remedy sought
3. The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, of the making and terms are otherwise established by clear and convincing evidence
4. The reasonableness of the action or forbearance
5. The extent to which the action or forbearance was foreseeable by the promisor

j. UCC SOF: 2-201(1)- Applies Ks for sale of goods $500 or more
i. Satisfied by: 
1. Writing sufficient to indicate a K for sale has been made btw parties
a. Writing= intentional reduction to tangible form
2. Signed by the party against whom enforcement is sought
a. Signed = any symbol executed or adopted w/ present intent to adopt or accept (including letterhead)
3. indication of subject matter and quantity, and can’t be enforced for more than the indicated quantity
a. Differs from R b/c all essential terms need not be satisfied, since can use the UCC gap fillers
b. If signed writing w/ subject matter and quantity exists, other party can introduce evidence of diff price term, time of delivery ect

ii. If SOF applied and is not satisfied, K is voidable by the party w/ the defense

k. Merchant’s Confirmatory Record 2-201(2): 

i. Sending a “confirmatory record” (a record that by its terms confirms the making of an oral K), can satisfy the statute against one who receives it if: 
1. Transaction is btw merchants
a. Merchant: person who deals in goods of the kind or otherwise by his occupation holds himself as having knowledge/ skill particular to the trade
2. Record is sent within a reasonable time after the K was made
3. It is actually received by the other party and the other party has reason to know of its contents
4. The confirmatory memorandum satisfies the requirements of 2-201(1) against the sender; and
5. It is not objected to within 10 days after its receipt

ii. Effect: 
1. If all elements are met, a party who has not signed anything will still lose its defense under the statute
2. Effect of failing to object within 10 days doesn’t mean party implicitly consented to formation of a K
a. Only means that party loses its SOF defense

l. 3 Exceptions to writing requirement under 2-201(1): (not limited to merchants)
i. Specially manufactured goods
1. Oral K for sale of goods $500 or more is enforceable if the K is for specially manufactured goods and seller has at least begun to manufacture in reliance on buyer’s order
a. PIP making LOYOLA x-mas cards hypo

ii. Admission
1. If party against whom enforcement of the oral K is sought admits in court-related proceeding while under oath, that an oral K was made for the sale of goods for $500 or more, the oral K becomes enforceable

iii. Performance
1. If the buyer has completely paid for the goods ordered under an oral K for the sale of goods for $500 or more, or if the seller has completely delivered all the goods, the remaining promises under the K are enforceable
2. Part performance
a. Partial performance is a substitute for the required memorandum and can validate the K only for the goods which have been accepted

iv. Estoppel Exception Under UCC: 
1. Substantial evidence of promissory estoppel bars D’s ability to assert SOF defense (even tho not expressly included under 2-201)
2. Must prove: 
a. Actual reliance on promise
i. Potter: turned down other offers to buy poults
b. Definite and substantial change of position occasioned by promise
c. Foreseeability to the promisor, as a reasonable person, that the promise would induce conduct of the kind that occurred

m. Statute applied to modifications of existing Ks: 
i. If the K, as modified, is within SOF, then all its terms must be in writing for the newly modified K to be enforceable
1. If they are not in writing, then the originally agreed upon terms are effective

n. Consequences for not satisfying SOF
i. If SOF applies and is not satisfied, the K is voidable by the party who has the SOF defense. Thus: 
1. The party w/ the defense can enforce the K against the other, so long as the other party has satisfied the statute and 
2. If the party w/ the defense does not wish to go through with the K, he does not have to 
ii. SOF as an “evidentiary gate”
1. Controls whether the jury will hear any evidence about the K 
2. If the statute applies and requirements are met (or if it doesn’t apply), the evidentiary gate is lifted and all the evidence that either party wants to introduce about the K is admissible
a. Parole evidence may limit what evidence let in by SOF
iii. Restitution is required upon disaffirmance
1. The party who avoids a K under the statute is entitled to restitutionary recovery from the other
a. Other party must also make restitution if appropriate

31.  Impossibility, Impracticability and Frustration of Purpose

a. Impossibility (sellers)
i. Elements (R 262-263; UCC 2-613)
1. Occurrence of an event which makes performance of a duty objectively impossible
a. Death or incapacity of a person necc for perform (R 262)
b. Existence of specific thing necessary for perform fails to come into existence or is destroyed 
2. The non-occurrence of the event causing the impossibility was a mutually shared basic assumption on which the K was made
a. Caldwell: both parties assumed music hall would still exist at time for performance
3. The event causing the impossibility occurred w/o fault of the party asserting the defense
If farmer negligently failed to discover fungus so crops destroyed
4. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impossibility of performance
a. Whether, under the circumstances, it is fair to say that the seller has implicitly promised to assume the risk that this type of contingency would occur

ii. Personal Service Contracts
1. If a K calls for performance by a particular person, and that person dies or becomes incapacitated after the K was entered into, but before performance due, duty to perform is discharged by impossibility (R262
a. Phoenix: D died so couldn’t star in movies
2. If performance doesn’t call for particular person, then death/ incapacity won’t discharge promisor’s duty

iii. Impossibility due to gov regulation or Order making perfom illegal
1. Subsequent illegality of the duty called for in a K discharges that duty under the impossibility theory (R 264, UCC 2-614(2)
a. Note: even if a particular duty is discharged, that doesn’t mean the underlying obligation is

iv. Repair Contracts
1. If K is signed but before repairs are completed and building is destroyed w/o either party’s fault, duty of laborer to perform repairs is discharged due to impossibility (R 261)
a. Provider of services entitled to recover for benefit provided up until the time of the destruction in restitution

v. Labor Strikes
1. Courts are split over whether or not to treat it as impossibility

vi. Land Sale K
1. Destruction of the property or of an improvement on the property after the land K is executed, but before legal title passes, discharges the buyer’s duty to accept the title and pay for the property due to impossibility

vii. Partial Impossibility UCC 2-615 – 2-616
1. If all the elements of impossibility can be established as to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion
a. The remaining portion must be offered to the customers of the seller on a pro rata basis; and
b. If the buyer does not wish only a pro rata amount of his or her order, he or she may reject it without incurring K’l liability

b. Impracticability (Sellers)
i. Elements: 
1. The occurrence of an event which makes performance of a duty objectively impracticable
a. Deterioration of a specific thing necessary for performance as makes performance impracticable (R 263)
b. Governmental regulation (R 264)
2. The non-occurrence of the event causing the impracticability was a mutually shared basic assumption on which the K was made
3. The event causing the impracticability occurred w/o fault of the party asserting the defense
4. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impracticability of performance
a. Most parties seeking to use doctrine unable to use this element
b. Idea behind mutuality of obligation= risk allocation
c. Factor: whether the event was foreseeable
i. The more foreseeable the event is, the more a party will be held to have implicitly assumed the risk of it occurring by failing to negotiate protection for himself under the agreement
d. Uranium turn key hypo- aware price of uranium might arise even if didn’t think there would be conspiracy

ii. How much must the duty be impractical after occurrence of event: 
1. “extreme and unreasonable expense, difficulty, injury, or loss”
a. loss party must endure has to be 6-10X what the party expected to make
i. if expected $1 M profit, must turn out to be $6 M loss

c. Frustration of Purpose (buyers)

i. No longer any reason for the buyer to pay b/c the purpose of the K has been frustrated

ii. Elements: (R 265- 267), UCC 2-615
1. The occurrence of an event which substantially frustrates a party’s principal purpose in entering into a K
a. w/o occurrence of event, the transaction would make little sense” R 265 cmt a
b. tendency of courts to interpret principal purpose broadly
2. The non-occurrence of the event causing the frustration was a mutually shared basic assumption on which the K was made
3. The event causing the frustration occurred w/o fault of the party asserting the defense and
4. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impossibility of performance
a. Not “fairly within the risks assumed under the K”

d. Force Majure Clause
i. Included in most standard Ks and their purpose is to forthrightly take a frustration/ impossibility/ impracticability event and avoid liability
1. Expressly prevents either party from assuming the risk of unforeseeable events

e. Restitution in Ks discharged due to impossibility, impracticality and frustration

i. Party asserts successful defense may still be liable in restitution for any benefits already conferred
1. Allows party who didn’t get defense to be entitled to some sort of remedy

b. Exam Approach: 
i. Check to see if any of the normal K defenses are present
ii. Check to determine whether any unfulfilled conditions excused non-performance
iii. Check to determine whether the duties were substituted for other duties and finally
iv. Check to determine if the elements of impossibility, impracticability; or frustration of purpose are present
1. Seller: impossibility/ impracticability
2. Buyer: frustration of purpose

2. Third Party Beneficiary Ks

a. The Parties Involved in a 3rd Party Beneficiary K: 
i. The Promisor- party that is contractually bound to perform an act that will benefit a 3rd person
ii. The Promisee- party who bargained for the promisor’s promise to perform the act which will benefit a 3rd party
iii. The Beneficiary- is not a party to the promisor/ promisee agreement and who stands to benefit from performance of the promisor’s promise R 302 cmt 2

b. Test for Whether a 3rd Party Beneficiary is an Intended Beneficiary

i. Did the promisor and promisee intend to grant the beneficiary a right to enforce the promises made by the promisor when they entered into the K?
1. Circumstances surrounding transaction
2. If yes:  
ii. Will performance of the promise satisfy an antecedent obligation of the promisee to pay money to beneficiary?
1. If no:
2. Did the promisee intend to make a gift to the beneficiary?

iii. Performance of the Promisor’s promise need not be made directly to the 3rd party in order for the 3rd party to be an intended beneficiary
1. Dorothy tells lawyer to make sure her will includes a bequest of $10,000 to her nephew Bob. Performance of promisor’s (lawyer’s) duty is made directly to promisee (Dorothy) (the making of the will w/ clause leaving money to Bob). Bob is still intended beneficiary of lawyer/Dorothy K, and lawyer owes a duty to Bob to ensure the bequest is made. 

iv. Incidental Beneficiary- a beneficiary who is not an intended beneficiary
1. Effect: incidental beneficiary cannot sue promisor for breach of promisor’s K’l duty

c. Issues Under 3rd Party Beneficiaries

i. When is a beneficiary entitled to sue the promisor for non-performance? (R 302, 304, 313, 315)

1. All intended TPB are entitled to sue, which can include individuals who were not identified at the time the K btw the promisor and promisee was entered into, but excludes intended TPB who disclaim their rights under the promisor/ promisee K

2. An intended beneficiary need not manifest any agreement to the promisor/ promisee K in order to gain enforceable rights against the promisee
a. 3rd party can become an intended beneficiary without knowing it. 
b. Once promisor and promisee make the K that confers intended beneficiary status on 3rd party, 3rd party is a viable intended beneficiary, regardless of whether she knows it

3. Disclaimer by the beneficiary
a. 3rd party beneficiary has right to say she doesn’t want benefit
b. Duty becomes inoperative from beginning, by the disclaimer.
c. Elements (R 306): 
i. Beneficiary gives notice of her decision to disclaim any obligation owing from promisor
ii. Such notice is given within a reasonable time after learning of existence of 3rd party beneficiary K; and
iii. Such notice is not received after beneficiary has already assented to the K

ii. When is the beneficiary entitled to sue the promisee? (R 310(1))- only creditors

1. Intended TPB retains whatever rights he had to bring suit against the promisee before the promisor/ promisee agreement was made, but gains no additional rights to sue the promisee as a result of TPB K
a. It is up to beneficiary which party he seeks enforcement

2. In “creditor –like” intended beneficiary situation, intended beneficiary can choose to enforce either: 
a. The antecedent duty to pay debt (owed by promisee) or
b. The new duty to pay the debt, owed by promisor

3. Judgments may be obtained against both promisee and promisor, but may only be satisfied once
a. Lawrence is owed $300. If he collects $200 from Fox, he is only entitled to $100 from Holly (joint and several liability)

iii. What defenses will promisor be entitled to assert in a suit by beneficiary(R 309)
1. Intended beneficiary is subject to any defense promisor has against promisee
a. The intended beneficiary “stands in the shoes” of the promisee

2. The right of any beneficiary against promisor is NOT subject to the promisee’s claims or defenses against the beneficiary
a. Promisor can’t refuse to perform on grounds previous agreement btw promisee and beneficiary voidable

iv. May the promisee sue the promisor for non-performance? 
1. Yes, for any breach, but only as a trustee of $ for tpb and any recovery is owed to tpb 

v. May the promisor and promisee modify/ rescind the K to tpb’s detriment (R311)
1. Yes. The promisor and promisee retain power to discharge or modify the duty by subsequent agreement
a. Unless there is a no modification promise in the promisor/ promisee K 

2. Power of promisor and promisee to discharge or modify the K set forth in R311(2) terminates when the beneficiary, before he receives notification of the discharge or modification, either: 
a. Materially changes his position in justifiable reliance on the promise
b. Brings suit on it or
c. Manifests his assent to it at the request of the promisor or promisee. 
i. At some point after knowledge by the beneficiary there is implied ratification, even w/o an explicit manifestation of assent. 

3. ASSIGNMENTS

a. Terminology
i. Assignment: transfer of contractual rights (R 317)
ii. Assignor (obligee or promisee): party who transfers a right to receive contractual performance to a third party
iii. Obligor (promisor): party who initially promised performance to assignor but who, after the assignment, now owes that duty of promised performance to a 3rd person
iv. Assignee- not a party in the initial assignor/obligor K. Is the 3rd party who receives from the assignor the right to performance by the obligor

b. Effect of an Assignment
i. After a valid assignment the assignor no longer has right to performance by the obligor, and the assignee acquires a right to that performance

c. Requirements for an Effective Assignment

i. Assignor must manifest a present intention to transfer an existing contractual right to the assignee without further action by the assignor

1. No special words are required for assignment
a. Issue: whether the words of the purported assignment actually manifest the requisite intent
i. For courts to determine from examination of surrounding circumstances
2. If transfer is at the time of making the K, not assignment but a TPB
3. If transfer is of a future right to payment, it is not an assignment (It’s a promise to pay and is still valid enforceable K)
a. R 321: If transfer is of a right to payment expected to arise out of a continuing business relationship, it is a valid assignment
b. Example: 
i. B of A estb a $250,000 line of credit w/ Crate & Barrel to allow C&B to purchase inventory. In the credit agreement, C &B promise that for every $1,000 it draws on the line, it will assign the right to collect $1,200 from its credit customers to B of A. Valid assignment b/c it is written into a pre-existing K btw C &B and B of A, so its not a future agreement
4. Assignor must manifest an intention to transfer the right to another person w/o further action of manifestation of intention by the assignor

ii. The Assignee must receive notice of and assent to the assignment (R 327)
1. Manifestation of assent by an assignee to the assignment is essential to make it effective
a. Exceptions: 
i. When a third party other than the assignee has given the assignor consideration for the assignment
ii. When the assignment is irrevocable b/c of the delivery of a writing to a 3rd party
2. Obligor need not be given notice for assignment to be effective, only the assignee (R 327(1))
a. If obligor performs to assignor before notice, obligor’s duties are discharged (R 338(1))
b. After such notice, obligor still owes duty to assignee

iii. There Must be no prohibition against Assignment of the particular right(317)
1. K’l right may only NOT be assigned when: 
a. Assignment violates public policy  (R 317(2)(b)
i. i.e. any employee cannot validly assign his right to collect future wages to a creditor
ii. is forbidden by statute
b. materially and adversely affect the obligor’s rights, duties or justified expectations under K w/ assignor (R 317(2)(b)
i. materially change the duty of the obligor
ii. materially increase the burden or risk of obligor
iii. materially impair the obligor’s chances of return performance; or
iv. materially reduce the value of the K to the obligor
c. Assignor’s right to assign duties is specifically and enforceably prohibited under the assignor/ obligor K (R 317(2)(c) 
i. Courts interpret these clauses very narrowly:
1. Interpret them so obligor can waive
2. Interpret them as anti-delegation provisions only, unless the circumstances indicate otherwise
3. Interpret them as promises, not conditions, so that if the K is assigned, the assignment is valid but the assignor is liable to the obligor for breach of K (R 322 (2)(b))
4. Interpret a “reasonableness” limitation on obligor’s refusal to waive, especially in commercial Ks

d. What defense can be asserted by the obligor in a suit by the assignee? 
i. Whatever defense the obligor could assert in a suit brought by the assignor 
ii. The assignee “stands in the shoes” of the assignor and is subject to the same defense the assignor would face if the assignor sued the obligor

iii. “Holder in Due Course” Exception (UCC 3-302)
1. Assignee is a holder in due course when he purchased the rights to receive payments under a “negotiable instrument”
2. Negotiable instrument= “to the order of”:
a. Promissory note- written K where buyer of a good or service promises to make periodic payments
b. check
3. Holder in due course= holder of an instrument if: 
a. Instrument does not bear objective signs of forgery and
b. Holder purchased instrument in good faith and for value
c. w/o actual knowledge of any defenses to the assignment
d. i.e. where buyer purchases a refrigerator from Seller and promises to pay via a promissory note. Seller assigns for value the right to receive the monthly payments under the promisor note to a bank. Bank purchases the right to receive payments under the promissory note/ it becomes a “holder” (of the note). Bank is “holder in due course” if it meets the elements above. 
4. Effect of “holder in due course” status
a. A “holder in due course” assignee is NOT subject to any defenses that could be asserted by the obligor against the assignee
i. When refrigerators arrive, they prove defective so buyer refuses to make payments on the note. If Bank brings suit against buyer for its failure to pay, bank will win. As a holder in due course bank is not subject to any defenses an obligor such as buyer could assert against seller. To recoup its loses, buyer must seek its recovery from seller (the assignor) for breach of warranty

e. When can the assignee sue the assignor?
i. Whenever an assignment of value is made, the assignor implicitly makes certain warranties to the assignee: 
1. R333 (1): The assignor warrants:
a. That he or she will do nothing to impair the value of the assignment and
b. The right assigned actually exists and is not subject to defenses good against the assignor 
2. R 333(2): Assignor does NOT warrant that: 
a. The obligor is solvent or that the obligor will perform
i. Risks obligor will breach are assumed by the assignee in purchasing the rights of the assignment
ii. There is no warranty in gratuitous assignments so no claim exists as a result of the assignment

f. What are the rights of the assignor and obligor to modify/ terminate the assignment after assignment? 
i. Assignments for value may not be modified
ii. Gratuitous assignments may not be modified unless: 
1. The assignment was made in writing R 332(1)(a)
2. Performance of the assignment has been completed R 332(3)(a) or
3. The assignee foreseeable relies on the assignment, to the extent necessary to avoid injustice (R 332(4))

g. Interpretation of “assignment” language
i. Unless the circumstances indicate the contrary, an assignment of “the K” or of “all my rights under the K” or an assignment in similar general terms is an assignment of the assignor’s rights and a delegation of his unperformed duties under the K R 328(1), 2-210(4)
1. Middleman, Nordstrom and crystal goblet hypo

4. DELEGATIONS

a. Terminology
i. Delegating party (obligor): the party who transfers to someone else the obligation to perform some or all of the duties the obligor owed under the original K 

ii. Obligee: party in original K w/ delegating party and who is owed performance of the duty delegating party is trying to transfer

iii. Delegate: not a party to the original delegating party/ obligee agreement. After the delegation, delegate acquires the right, but not the duty, of performance to Obligee

b. Consequences of an Effective Delegation

i. Delegate acquires a right to perform the delegated duty
1. Obligee must allow delegate to perform, or be in breach

ii. Delegation does not discharge the duty of the delegating party to render performance to the obligee

iii. Full performance by the delegate discharges the duty owed by the delegating party

iv. A delegate has an enforceable obligation, not a right, to perform the transferred duty only when he specifically assumes such a duty
1. Issue: whether delegate has an obligation to perform delegated duty depends on whether he objectively manifests an assumption of the obligation
a. If delegate has obligation, and delegate does not perform delegated duty, obligee is entitled to sue only the delegating party for breach

c. Requirements to establish an effective delegation: 

i. Duty must be one under an existing K
1. Otherwise not delegation but 3rd party beneficiary K 

ii. No prohibition against delegation of the duty
1. Delegation of that duty violates public policy
a. Municipality’s attempt to delegate performance of a municipal service to a private company
2. Obligee has substantial interest in having the original obligor perform the duty
a. When individuals specifically name, likely to be non-delegable
i. When duty is to pay money, likely to be delegable

3. There is no valid anti-delegation clause
a. Unlike anti-assignment clauses, courts tend to enforce anti-delegation clauses that delegating party and obligee knowingly entered

d. Distinction btw Novation and Delegation

i. Novation: a substituted K that includes as a party one who was neither the obligor nor the obligee of the original duty
1. If 1). delegate offers to perform the delegating party’s duty in return for the obligee’s promise to release the delegating party from having to perform that duty, and 2).  the obligee agrees to the transaction, then a novation has occurred and delegating party’s duty is discharged
a. Debtor owes creditor $500. Debtor’s sister offers to babysit Creditor’s kids for the summer if Creditor will forgive Debtor’s loan. Creditor agrees
i. Upon agreement, creditor entered into a “novation”
ii. If sister breaches, Creditor’s only claim is against sister

e. Discharge of Duties by sub performance, sub contracts (novations) and accords

i. Substituted Performance: 
1. Transaction where a party owing a duty under the K arranges to discharge the duty by making a different performance (as opposed to promising), than that called for in the original K
a. Is itself a separate, unilateral K; 
i. offer is promise to discharge duty in exchange for an act,
ii.  acceptance is offeree’s performance of the act called for in the offer, 
iii. consideration is the bargained for exchange of the offeror’s promise to discharge a duty in return for offeree’s act
b. Irrelevant whether sub perform is performed by original obligor or a third party
c. Debtor owes creditor $500. Debtor offers to build a dog house at Creditor’s house if creditor will discharge the debt. Creditor agrees to accept the dog house, once it is completed, in satisfaction of the $500

ii. Substituted Contract: 
1. A transaction where a party owing a duty under a K discharges it by promising a different performance than that originally called for under the K
a. Is itself a separate, bilateral K;
i. Offer= promise to discharge the debt upon promised performance of an act
ii. Acceptance= offeree’s promise to do the act called for in the offer
iii. Each party’s bargained for performance serves as consideration for the other
b. If obligor does not satisfy the new K’l duty, obligee can only sue for the duty under the new K, not for the original duty
2. If substituted K is btw original obligee and a 3rd party, it is a novation

iii. Accord
1. Transaction in which a party owed a duty under a K agrees to enter into what would otherwise be a substituted K, except that the duty due under the original K is discharged only when the duties promised under the accord are actually performed
a. Until complete performance of newly promised duties, original obligation is only “suspended”
b. If newly promised duty in accord is fully and completely performed, the obligations under both agreements have been “satisfied” (discharged)
2. Upon breach, obligee has option of either suing to enforce the original duty, or suing for breach of the promises made in the accord
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