CONTRACTS 1ST HALF

Definition of a K – R §1
I. A promise or set of promises for the breach of which the law gives a remedy OR the performance of which the law in some way recognizes as a duty.
Types of Contracts
I. Unilateral  One party makes a promise in the form of an offer calling for performance as acceptance
II. Bilateral  Both parties make mutual promises to each other
III. Express  K results from words
IV. Implied in-fact  reasonably implied by parties’ conduct
V. Implied in-law (quasi-Ks)  no offer, acceptance, or consideration but court holds there is a K in order to avoid injustice – K is implied as a matter of law (e.g., doctor helps unconscious pedestrian)
Objective Theory of Contract (mutual assent)
I. Definition: Whether a reasonable person in position of the party who seeks to enforce the K, would conclude that a K has been formed
II. R §17: the formation of a K requires a bargain in which there is a manifestation of mutual assent  each party must make a promise or begin performance (R §18)

	Mutual Assent  Intent to be bound

	· Parties must manifest mutual assent to be bound
· Mutual assent found at any point in time  satisfied even if the precise moment of K formation can’t be determined
· Only necessary to have mutual assent to “material” terms
Objective Theory of K:
· Whether a reasonable person in the position of the party who seeks to enforce K would say a K has been formed  judges whether mutual assent exists
Factors re parties’ intent to be bound only after written K – (R§27 cmt. C)
I. Express reservation in “preliminary” agreement
II. Partial performance
III. All essential terms agreed upon
IV. Complexity and magnitude of agreement
	Lucy v. Zehmer objective theory of K eliminate meeting of minds req
· Z made a valid offer to sell his farm b/c to a RP in L’s position it seemed like Z was serious (Z claims he was joking)
· b/c evidence showed acts making it appear there was an offer, irrelevant that Z subjectively believed it was a joke  elimination of meeting of minds
Balfour v. Balfour presumption against mutual assent to K in domestic/social situation
· presumption rebuttable by facts showing parties intended binding legal commitment
· husband promise wife he would $ her when he moved to Sri Lanka and she stayed in England  they separated and she sued  no K
Wilhoite v. Beck relationship of distant cousins insufficient to assume gratuity
· B sues to recover unpaid rent from decedent living with her for 20 years  didn’t live together as a family
Texaco v. Pennzoil factors re intent to be bound only after written K show that Pennzoil showed intent to be bound with Getty
· Informal K can be binding if intent to make it binding is shown  needs to be outwardly expressed



	Offer

	Offer defined:
· manifestation by offeror of willingness to enter into a bargain with offeree (R §24)
· raises reasonable expectation in offeree that nothing more than acceptance is needed to create a K (R§24)

Offeror is master of offer:
· power to specify how, when, and where offer is to be accepted
· power to say who can accept

Power vs. Right of Acceptance:
· Power  offeree has power to conclude K by accepting assuming consideration is present
· Right  option K or merchant firm offer
· Right  begins performance in response to an ambiguous offer to enter into unilateral K (Brooklyn bridge example)
· Right  offeree who foreseeably and substantially relies on offer (in some circumstances)

Objective Test: how to judge if offer was made 
· whether a RP in position of the offeree would believe that an “offer” had been made  justified belief that bargain invited and his assent will conclude that bargain
· offer enforceable if RP in offeree’s position would believe an offer was made

Types of Offers
· Unilateral  seeking actual performance as acceptance
· Cannot revoke once beginning performance
· Bilateral  seeking a promise of performance as acceptance
· Ambiguous  unclear – acceptance by performance or promise
· UCC 2-206: can be accepted in any way “reasonable in the circumstances”
· General/Reward  gives large number of people ability to accept, poses acceptance issues. Almost always unilateral in nature.

Offers vs. other communications
· missing terms might indicate no intent for an offer (but an offer could still have some missing terms  need enough to determine whether there was a breach & give remedy)
· Statement of Future Intention  statement that party is thinking about making an offer or willing to be bound in future
· Request for Price Quote  no offer and no power of acceptance in other party
· Preliminary Negotiations  statement that solicits other party to make offer (also called “invitation to make offer”)
· R§26: if it is not an offer under §24, it is a pre. neg.  under §26 (when addressed person knows that there is more manifestation of assent required to complete the bargain)
Advertisements
· Gen rule: ad is a solicitation to make offer
· Ad can be offer when:
· Specifies quantity at invited price
· Indicates steps to accept (e.g., first come, first served basis)
· Recently some cases hold there is an implied “term of limitation” so the apples in store for $1 would be an offer by store
Catalog (admission example)
· School puts out admissions catalog (request for solicitation of offers)  student’s application is considered the offer (student is the one making an offer on the terms set forth in the catalogue)
Certainty of Terms (R§33)
· (1) manifestation of willingness cannot be accepted to form a K unless terms are reasonably certain
· (2) terms are reasonably certain if provide a basis for determining a breach and for giving a remedy
· (3) the fact that terms are left open/uncertain may show manifestation of intent not intended to be understood as an offer/acceptance

Indefiniteness:
Terms necessary to save K from indefiniteness
· subject matter, quantity, price delivery terms (when, where, single/multiple lot), payment terms
	Lonergan v. Scolnick ad and form letter not offer b/c a RP in position of offeree wouldn’t think seller intended to be bound by s acceptance
· seller put ad in paper for land   wrote letter of interest  seller sent response letter saying to act fast   claims response letter meant they had a deal
· s letter stating which bank to use was statement of future intention, not an offer
· no commitment or terms stated = no offer
Leonard v. Pepsico commercial for jet is not an offer
· commercial was not definite – it referred to a catalogue
· no mention of steps to accept or words of limitation  in commercial
· a RP would have known this was a joke
Fairmount Glass Works v. Crunden-Martin Woodenware language indicates more than just a price quote
· seller sends quote with language saying “for immediate acceptance”  supports their intent to sell
· definiteness of terms indicates an offer
Lefkowitz v. Great Minneapolis Surplus Store ad for fur constituted on offer b/c of limitation language
· quantity (3), steps for acceptance (first come, first served)  enforceable K upon L’s $1 b/c they were still in stock
· if store had sold out, no breach b/c there was limiting language
Haines v. NYC court supplied omitted term R§204
· held  do not need to expand sewage line b/c perpetual performance not intended in K from 20s (no express duration = reasonable time)
Joseph Martin Deli v. Schumacher an agreement to be agreed upon is not enforceable
· renewal clause in lease that said rent was “to be agreed upon”  LL didn’t want to start negotiations at anything lower than $900 even though it was appraised for $545 – T sued for specific performance
Eckles v. Sharman ownership clause in coach agreement was an agreement to agree clause - unenforceable
· retried on issue of whether pension and option to own were so essential to the K as to render it unenforceable b/c indefiniteness



	UCC Applicability

	2-102: applies to transactions in goods
2-105(1): goods = all things movable at time of identification
· identification = when a specific good is identified as pertaining to that K  occurs when goods are shipped, marked, or otherwise designated by seller as to which goods the K refers (buyer can purchase insurance once good is identified)
· UCC does not cover services, leases, real estate
· Generally thought that physical software is covered by Article 2, but not downloads b/c that’s information
Future goods  goods not both existing and identified

Predominant Factor Test:
· Determine if hybrid K (goods + services) is predominantly goods or services  either rendition of service w/goods incidental or other way around
· Look at language and manner of K
· “purchase” or “buyer/seller” = goods
· “contractor” “client” = services
· if price doesn’t include cost of service or if the price of goods exceeds cost of service = goods
· payments in stages = service
Gravaman Test:
· if hybrid transaction, UCC applies to goods and tort applies to other

Factors courts discuss when deciding the proper test:
· consistency of decision across US
· general policy of UCC
· “trend” to apply UCC to hybrid Ks
· CA is generally a gravamen state
Why does it matter which test?
· UCC has warranty of purchasability and others that would apply to any transaction – create a strict liability claim
· UCC has very long SoL (usually 6 yrs), tort is usually 1-2

Indefiniteness UCC 2-204(3)
· If the offer itself is indefinite, it cannot be accepted  apply indefiniteness analysis with completed K
· Even if terms are left open a K for sale doesn’t fail for indefiniteness if parties have intended to make a K and basis for giving appropriate remedy
· Indefiniteness doctrine presupposes the parties had a K, but one or more terms may be so indefinite that a court cannot enforce K
Types of indefiniteness:
1. Parties have not agreed to a term and it is left out
2. Parties have agreed to a term but it is so ambiguous that it is impossible to ascertain its meaning
3. Parties have “agreed to agree” to negotiate a term after K formation but never reach agreement
How can a term be left open?
· Nothing said as to the term 2-305(1)(a)
· Parties agree to agree on term later 2-305(1)(b)
· Parties agree term tbd by 3rd party and 3rd party doesn’t provide term 2-305(1)(c)
· When parties don’t intend to be bound unless term is defined, no K 2-305(4)
Common law approach:
· Very strict – will not enforce a K without the below terms
· To find a K sufficiently definite, thus enforceable, parties have to manifest agreement about:
· Subject matter
· Quantity
· Price
· Time of performance
· Place of performance
· Payment terms
Modern approach: 
· Grants a court the authority to insert terms into the agreement by 1) interpreting language to give definite effect to ambiguous term; or 2) imply a reasonable term
· Both the UCC and Restatement find a K will fail for indefiniteness if the court cannot find a reasonably certain basis to determine existence of a breach or to fashion an appropriate remedy
UCC approach / Gap Fillers:
· Payment  unless otherwise agreed, payment due at time/place at which buyer receives goods 2-310(a)
· Price  reasonable price 2-305
· Delivery (when)  reasonable time 2-309(1)
· Delivery (where)  seller’s place of business 2-308
· Delivery (single/multiple lots)  single delivery unless circumstances give party right to demand delivery in lots 2-307
· In absence of contrary agreement, cost of delivery always on buyer and not assumed to be included in sales price
· No gap filler for quantity or subject matter  but quantity can be determined mathematically
· Unenforceable K without subject matter or quantity
· Gap fillers not effective unless an otherwise enforceable K has been formed
· Gap fillers are effective when parties agree to agree
· Gap fillers not effective if parties make a specific agreement to the contrary (parties’ term controls)
Restatement approach:
· Does not provide express gap fillers, but §204 gives a court broad powers to “save” a K from indefiniteness by inserting a reasonable term under the circumstances
· Even broader than UCC – enables court to insert term outside of specified gap filler areas in UCC
· §204 and comments to §33 suggest some reasonable terms would include UCC gap fillers
· Traditionally (still the majority) courts reluctant to enforce non-UCC Ks where parties have agreed to agree  Restatement suggests UCC approach to imply a reasonable term
· court is reluctant to impose a reasonableness requirement in light of parties express intent to agree
· growing support to allow reasonable term in non-UCC Ks
Part performance as a cure for indefiniteness:
· e.g., grocery store and farm make K for delivery of 10 bushels of apples per week for the next year  may fail for indefiniteness b/c no type of apple specified, but if farm delivers Fuji apples each week for 3 months and the store accepts, then this past performance has likely cured indefiniteness as to subject matter

Course of performance/dealing/usage of trade:
· Can be used to cure an indefinite K when appropriate
· Only applies when conduct is different than K
· Course of performance  conduct suggests its ok
· Course of dealing  conduct from prior K suggests its ok
· Usage of trade  industry-wide known term
· Express terms > course performance > course dealing > usage of trade
· If you let it go on for a while then want it to stop, have to give reasonable amount of time to fix
· If seller relies on new set course of performance, its permanent
· Buyer takes risk by being good guy

	BMC Industries v. Barth automated production line product held to be goods, UCC applies
· Payment for delivery of equipment, use “purchase order” and “buyer/seller”
Southwest Engineering v. Martin Tractor payment schedule omission does not invalidate K
· Parties agreed on price for generator but then seller backed out   and  had diff version of what payment schedule was
· UCC 2-310 implies payment at delivery if K omits term



	Acceptance

	Definition  manifestation of assent by the offeree that he is willing to be bound to the terms proposed in the offer R§50(1)
· Can be through either promise (bilateral) or performance (unilateral)
Acceptance must be made:
· By someone with power to accept
· At time when power of acceptance hasn’t been terminated
· In manner permitted by the offer
· UCC invites acceptance in any manner reasonable under circumstances 2-206
· Order to buy goods for prompt shipment invites acceptance either by prompt shipment or promise to ship
· Same medium of acceptance used by the offeror is reasonable R §65

Permissible methods of acceptance:
· Unambiguous unilateral offer  only accepted by performing the acts (or beginning to perform), offer becomes irrevocable for reasonable period to allow completion
· Ambiguous/indifferent offers  acceptance by performance, promising to perform, or beginning performance (reasonable)
· Beginning of perf will also imply a promise by offeree to complete perf  enforceable bilateral K
· Beginning performance will not be acceptable acceptance for bilateral  need a promise

Acceptance by silence R §69(1)
· General rule: silence not valid form of acceptance
· Exceptions to general rule:
· Silent acceptance of services  offeree silently takes benefit of services, offeror has reason to expect payment, and offeree has opportunity to reject service
· Silent acceptance at direction of offeror  where offeror has given offeree reason to understand that assent can be manifested by silence/inaction, offeree can accept by remaining silent
· Key here is that the offeree intends to accept
· Silent acceptance b/c of previous conduct  previous dealings make silence by acceptance reasonable (would only notify offeror if no intent to accept)
· Silent acceptance of property by acting inconsistently w/owners interest

Notice of acceptance:
· R §54(1): offer invites acceptance by performance, no notification necessary unless requested
· R §54(2): if offeree accepts by rendering performance has reason to know that offeror has no adequate means of learning about performance w/ reasonable promptness and certainty, offeror is discharged unless:
a. Offeree gives reasonable notice
b. Offeror learns of performance w/in reasonable time
c. Offeror indicates notice isn’t required 
· Under UCC 2-206(2), offeree must always give offeror notice of acceptance w/in reasonable time, except:
· If nature of performance is such that the offeror would know of acceptance
· When offeror states that such notice is unnecessary
· If past dealings indicate notice isn’t required
· Diff btw R and UCC  if no notice under UCC when required, no K; if no notice under R when required, K is unenforceable

Mailbox Rule
· Offers effective upon receipt
· Acceptances effective on dispatch
· A properly dispatched acceptance will be effective even if it never gets to the offeror
· Refers to the time when the offeree is unable to recall it
· 2 criteria: 
1. communication properly address and stamped (if letter)
i. if not properly addressed, effective upon receipt, but if arrived within time properly addressed letter would have arrived then it’s effective upon dispatch
2. communication used must be a permissible mode of acceptance
i. if quicker form of acceptance used, then mailed acceptance only effective upon receipt
ii. if unauthorized form arrives in time that a proper form would have, then effective on dispatch
· Offeror loses power to revoke after properly dispatched acceptance
· Option K  acceptance not effective until received by offeror R §63(b)
· Not regarding acceptance of offer to enter into option K – regarding acceptance of the underlying offer
· Rejections effective upon receipt
· Rejection not effective until received, but need not be read to be “received”
· Revocations effective upon receipt
· Majority rule: revocation of revocable offer effective upon receipt
· Minority rule: offeror’s revocation effective upon dispatch (offeree can lose power to accept before she doesn’t know it)
· First sending a rejection, then acceptance
· Acceptance is effective if it arrives first; rejection effective if arrives first
· First sending an acceptance, then rejection
· Acceptance effective on dispatch unless 1) rejection arrives first; or 2) offeror changes his position in reliance on the rejection (like selling goods to someone else)

Unilateral K trick under UCC:
· Under common law, if wrong goods were shipped it was a counter – no K formed, no remedy for breach
· Under UCC 2-206(1)(b) when non-conforming goods sent, buyer is entitle either to accept or reject them and sue for breach  seller both accepted (sending goods is reasonable means of acceptance) and breached by not sending right goods
· Applies to whenever there is a ambiguous/indifferent offer also b/c it is reasonable to accept by shipment then too
· Accommodation shipment  when seller notifies buyer that goods aren’t correct and expresses good-faith belief buyer could use them, that is deemed a counter

Objective theory re acceptance  whether offeree has manifested a willingness to be bound by terms in offer to a RP in position of offeror 

Cross Offers  buyer and seller send exact terms to each other 
· Does not form a K b/c neither has manifested willingness to accept offer of other party

Who is entitled to accept an offer?
· Power of acceptance in person whom it is reasonably apparent the offeror made the offer
· Judged by objective theory  if RP would believe the offer were being made to him, he has power
· Power to accept is not legally transferable
· Exception in option Ks: offeree in option K gets right to accept, not power  this is transferable under assignability rules

Acceptance issues in reward offers:
· Presumptively accepted only by 1st person to do required act
· Except: when conditions make it unlikely that an unlimited group can accept, everybody has power to accept (e.g., only small # likely to meet all conditions)
· Offeree must know of it to accept it (exception: if act is within officers duty then can’t claim reward)
· Revocation  equal publicity rule
· Offer can be retracted if given equal publicity, but can be prevented from being revoked if unilateral and performance has started
· Notice of intent to accept not required (unless specifically stated)

Termination of power of acceptance  acceptance after power is terminated is really a counter-offer
· Acceptance generally effective upon dispatch (but see mailbox rule for differences)

What terminates power of acceptance under revocable offers? R §36
· Rejection or counter-offer by offeree
· Immediately cut off power even if offer to be held open (except when otherwise is explicitly stated)
· Counters implicitly reject offer and propose new one
· Judged under objective theory
· Rejection is effective upon receipt by offeror (see mailbox rule)
· Lapse of time  if no mention, then reasonable time
· Reasonable time in direct negotiations  when negotiation has concluded (face-to-face, phone)
· Reasonable time in letters  acceptance mailed by midnight on date offer is received, or if received late in the day then by the following morning, but depends on circumstances – may extend to time of transmission
· The more volatile the prie, the shorter the time of acceptance
· Delayed transmission  if offeree has reason to know of delay then delay doesn’t extend time of acceptance
· Express or implied revocation by offeror
· Can be freely revoked up until moment of acceptance, even if the offeror has promised to keep it open
· Must be transmitted from offeror to offeree, except: 
· Indirect revocation  offeror took definite act inconsistent with intent to enter into K & offeree finds out from reliable/trustworthy source
· Equal publicity rule
· Revocation typically only effective upon receipt
· Death or incapacity of offeror
· Death  power to accept is terminated upon death
· Incapacity  power to accept is terminated even if offeree has no notice of incapacity and accepts in good faith (traditional/R rule); power to accept not terminated if offeree had no reason to know and accepted in good faith (modern rule)
· Death or incapacity of offeree
· Power to accept terminated if offeree dies or becomes incapacitated before acceptance
· Non-occurrence of an implied condition  destruction of the thing essential to K’s performance
· If the thing necessary for performance is destroyed before acceptance, power to accept terminated
· Non-occurrence of implied condition  supervening illegality
· If transaction rendered illegal before acceptance, power to accept is terminated
· Non-occurrence of express condition of acceptance in terms
· Offeror may make right to accept conditional upon a condition/occurrence of an event

Other communications rather than rejection or counter:
· Neutral comments
· Preliminary negotiations (or inquiries)
· Requests for modifications
· “grumbling” acceptances
· intention to take offer under further advisement
When an offer will be deemed irrevocable:
I. option K (R §25)
a. defines the length of time the offeree has to accept  creates an irrevocable offer (offeree has right to accept)
b. needs own offer, acceptance, consideration (usually $)
c. R §87(1) says option K is enforceable even if there is only “purported” or “recited” consideration
d. Under R option K needs to be 1) fair; 2) in writing; 3) signed by offeror
e. Option Ks give more damages than promissory estoppel
II. merchant’s firm offer (UCC 2-205)
a. merchant’s offer may become irrevocable even w/o consideration if:
i. offeror is merchant UCC 2-204(1)
ii. offer in a writing signed by merchant offeror
iii. writing expressly states that offer is intended to be irrevocable or held open
b. if requirements met, offer will remain open for reasonable time but not longer than 3 mos (or time stated)
III. beginning of performance in response to unambiguous offer for unilateral K (R §45) note issues regarding beg. Perf. §62
a. offer becomes temporarily revocable for a reasonable period in order to allow offeree to complete performance he tendered (e.g., Brooklyn bridge example)
b. problem  when is beginning/tender perf? 
i. Tender = manifestation of willingness and ability to perform
c. Problem  offeror forced to leave offer open if offeree begins perf but offeree not required to complete
i. Offerors choice to make offeree a unilateral K offer, so suffer consequences – could have sought a promise instead
IV. equitable offer when offeree substantially and foreseeably relies on offer and when requirements of R §87(2) are met
a. power to revoke is terminated to avoid injustice when:
i. offeree takes action (or forebears) of substantial nature in response to offer
ii. action is reasonable foreseeable given the nature of the offer

What terminates irrevocable offers?
I. Upon expiration of reasonable time (or time specifified) in an option K or merchant’s firm offer (or reasonable time for implied Ks under R §45 or 81(2))
II. Supervening destruction or death of thing essential for performance (non-occurrence of implied condition)
III. Supervening illegality (non-occurrence of implied condition)
IV. Non-occurrence of express condition that is necessary for acceptance (usually specified in option K or merchant’s firm offer)
V. Death/incapacity of offeree
VI. Under majority rule – rejection/counter by offeree followed by reasonable, foreseeable, and detrimental reliance by offeror
Power of acceptance under option K NOT terminated by:
I. Rejection
II. Counter-offer
III. Revocation
IV. Death or incapacity of offeror

	Brackenbury v. Hodgkin acceptance by performance = binding K
· Act = take care of mom; promise = mom give land (unilateral)
· Acceptance when moved to farm to take care of mom
Horton v. DaimlerChrysler ambiguous offer accepted by tendering 1st payment
·  had option to settle debt through 2 installments  sent 2 checks (1 arrived a little late but  accepted both)  offer not specific in mode of acceptance
· late check might have been a breach, but still had a K
Swift v. Smigel incapacity of offeror terminates power of acceptance – minority view though
· deceased incompetent and owed money to a seller (executor )  no info on whether  should have known about incompetency – look at whether RP would have any reason to know offer couldn’t be accepted
· denial of recovery unjustified if  didn’t know and had no reason to know of incompetency
Ardente v. Horan acceptance can’t impose additional conditions
· bought house and requested additional items in house to be included  counter-offer, no K
· language suggests the deal was dependent upon these items
Petterson v. Pattberg no K b/c offer withdrawn before it was binding
·  went to s house to try and pay off debt, but  refused to accept  act = payment; payment impossible to be performed unless recipient accepts, so act wasn’t performed
· Brain agrees with dissent:  made it impossible to perform and he shouldn’t take advantage of that failure; promise to accept payment should become binding when offer to pay is made
Motel Services v. Central Maine Power 3rd party recipient of the money that was supposed to go to  did not know about it  offer doesn’t transfer to them
·  entered into construction K with 3rd party and  offered  a promotional allowance to change heating system   ended up sending the $ to 3rd party
· offeror can’t make offeree fail   had sent forms that would complete performance to 3rd party rather than  (unilateral K – complete performance)
Beall v. Beall no consideration so became a revocable offer rather than option – ask whether there was acceptance to make it binding
·  bought farm and had 3rd year option to buy w/ $100 consideration, then extend for 5 yrs for another $100  s son who had been farming land/paying taxes died and  refused to accept s offer to exercise option
Broadnax v. Ledbetter knowledge of reward is essential to recovery
·  returned escaped prisoner but sheriff refused to give reward b/c  didn’t know about reward before returning prisoner
Carlill v. Carbolic Smoke Ball acceptance effective despite lack of notice, but still required to notify of acceptance after reasonable time
· the ad gave specific instructions on how to accept offer of $100 if got sick after using the smoke ball ( got sick after using it as instructed)
· performing the act was enough, just had to notify  that act had been performed
Day v. Caton acceptance by silence b/c  knew  accepted payment,  benefited,  didn’t take opportunity to reject
·  built wall btw his property and s and expected  to pay for half -  never paid  implied in-fact K
Hobbs v. Massasoit Whip duty to notify non-acceptance when acceptance by silence has occurred in the past
·  sent eel skins to  and  kept and destroyed them w/o notifying    owes $
· sending skins imposes a duty on   silence + retention for unreasonable amount of time leads  to assume acceptance (in past,  had accepted and paid)
Cantu v. Central Education Agency employment K rescinded before attempting to withdraw resignation
·  hand delivered her resignation, then  sent her final check to address requested   tried to revoke resignation
· Acceptance of her offer to resign by mailing check reasonable b/c needed immediate attention and her request for check to be mailed indicated she was far away and couldn’t be reached easily



	Shrinkwrap Agreements

	Current requirements for a shrinkwrap license to be enforceable:
1. There is a pre-sale notification that there will be additional terms in the actual license, which are in the box
a. Label on box that license is enclosed
b. Told on phone that additional terms/license will arrive
c. Even better to actual post at point of sale and on website
2. Terms are conspicuous, understandable, and not unconscionable
3. Reasonable return policy (30 days ok, 5 days probably not) whereby consumer can return good for full refund if terms are not acceptable
	ProCD v. Zeidenberg shrinkwrap enforceable b/c ProCD proposed K that buyer accepted by using after reading the license on the screen
·  bought s consumer product and resold online   seeking injunction
· UCC 2-204  vendor can place limitations on what constitutes acceptance – buyer can always not accept by returning the product; ProCD extended opportunity to reject and  accepted
Hill v. Gateway 2000 s had opp to return computer, so when they didn’t they accepted arbitration clause
· Doesn’t matter that terms weren’t on the box b/c it wasn’t in a retail store (order by phone and shipped); Gateway ads say products come with ltd warranties
Klocek v. Gateway 2000 no enforceable K  b/c 5 days review period wasn’t sufficient to show agreement)
· Gateway had rule that acceptance of terms if keep product for 5 days or more (not enough time to return)
· Applies UCC 2-207
ProCD/Hill vs. Klocek:
· ProCD/Hill viewed purchaser as offeree and vendor as offeror
· Klocek viewed purchaser as offeror and vendor as offeree (typical consumer transaction)
· If Gateway made it clear that acceptance was conditional upon additional terms, then Gateway would make a counter offer – gateway didn’t communicate these additional terms
· Effect of Klocek is that purchaser can pick and choose which terms they want
Specht v. Netscape no K b/c no alert of additional terms and didn’t require users to manifest assent
·  wants to compel arbitration but  did not agree to additional terms when installed smartdownload (when he installed the other netscape program, he was promted to click yes in clickwrap agreement before downloading)
· even though the terms were on the next screen,  isn’t bound by them b/c 1) not clearly a K and 2) not brought to attention of   a RP wouldn’t have known of terms and inquiry notice doesn’t apply
· common law applies here b/c the court does not address whether UCC applies to software license agreements



	Mirror Image Rule/UCC 2-207

	Mirror Image Rule:
· Acceptance has to be a “mirror image” of the offer  if acceptance adds or changes a term, it is a counter
· Leads to unfairness when one party doesn’t perform  not technically a breach if there was no K (a slight change in term would mean no K)
· “Last shot” doctrine  if terms of acceptance slightly differ from offer but offeree performs anyway, the implicit acceptance means a K was created based on terms last submitted

UCC 2-207 eliminates requirement that parties are not in an enforceable K by the exchange of forms just b/c terms differ from original offer (2-207 also determines the terms of the resulting K)
· existence of K will be found by exchange of writings 2-207(1) or by conduct 2-207(3)
· terms of K determined by 2-207(2) if based on exchange of writings and by 2-207(3) if by conduct
· 2-207 wouldn’t apply when seeking an act for acceptance  to accept you have to perform the act, you cannot propose other terms (e.g., can’t accept by building a stone wall when the offer said to build a brick wall)

UCC 2-207 analysis steps:
1. Do parties have K based on writings under 2-207(1)?  purpose = determine if purchase order and acknowledgement together constitute a binding offer and acceptance
a. Determine whether acknowledgement is a “definite and seasonable expression of acceptance”
i. Definite expression of acceptance + offer has not lapsed (otherwise will be a counter and analyzed if K under 2-207(3))
b. Is the seller’s purported acceptance “expressly made conditional” on the buyer/offeror’s “assent to any different or additional terms”? if so, it is a counter-offer
i. 2-207(1) does not permit silence or inaction of buyer as acceptance (i.e., “Buyer’s failure to object to additional terms of this acceptance will be deemed acceptance of such terms”  still an acceptance – to be a counter-offer the seller must require an affirmative act by the buyer to indicate buyer’s agreement to additional terms)
2. If parties have K based on writings 2-207(1), then 2-207(2) governs terms:
a. If either party is a non-merchant, the offeror’s terms control
i. Any additional terms contained in acceptance are merely proposals for addition to K which may or may not be accepted by offeror (see Klocek)  if offeror wants to accept, must signify intent in objectively verifiable way
b. If both parties are merchants, offeree’s terms control unless 2-207(2) exceptions apply  rare that none of these will apply, so usually the offeror’s terms control
i. Offer expressly limits acceptance to terms of offer
1. E.g., buyer’s purchase order says “acceptance of this offer is limited to the terms of this offer” and seller sends acknowledgement containing another clause  that other clause will not become part of K b/c offer expressly limited acceptance to only those terms found in offer
ii. Additional terms in acceptance materially alter the offer
1. E.g., contradicting warranty clauses on buyer and seller forms does not become part of K b/c it materially alters the terms
2. Test for materially alter: whether its incorporation without express awareness would result in surprise or hardship on other party
iii. Notification of objection to the additional terms by offeror given w/in reasonable time after notice of them has been received
1. E.g., Seller’s acknowledgment form has an additional term and buyer notices it one day after receiving, but notifies seller of objection to term  b/c objection made w/in reasonable time after buyer has notice, added term not part of K
c. When terms are different, 3 theories on how to handle:
i. Different terms treated the same as additional terms (look at 2-207(2) exceptions)
ii. Literalist approach: different terms drop out and can never become part of K w/o offeror specifically agreeing to them
1. Different terms will not prevent a K from being formed under 2-207(1), but b/c “different” doesn’t appear in 2-207(2), those different terms never are included
2. Seller cannot reasonably expect different terms in acknowledgement to be controlling
iii. Comment 6 approach: different terms will be “knocked out” of the deal, and either there will be no term on that issue or a gap filler or implied term of UCC will control
1. Under literalist, terms of offer become operative, whereas w/ comment 6, neither party’s terms become operative  either there is no term at all or a UCC term will be implied
3. If no K by 2-207(1), an implied in-fact K may be formed by conduct under 2-207(3)  knockout rule will govern terms
a. Knockout rule: all terms found in both parties’ writings become part of K, but any term not found in both is “knocked out” and does not become part of K
i. If at the end the K is left with no term regarding price, time of delivery, place of delivery, time of payment, place of payment, warranty, etc.  terms supplied by UCC gap fillers or other default provisions
4. When additional/different terms found in a confirmation rather than acceptance, UCC 2-207 still governs
a. E.g., if parties made a K over the phone (oral K) and one party sends a written confirmation of oral K afterward, but confirmation contains different/additional terms, 2-207 analysis happens
b. Difference btw normal 2-207 analysis is no need to ask whether K based on writings under 2-207(1)  “confirmation” confirms that a K exists already  proceed directly to 2-207(2)
c. 2-207(2) analysis compares terms of confirmation against terms in oral K

R §59 and 61 embody some provisions of 2-207:
· §61  allows acceptance to be valid if it has additional/different terms, unless acceptance made to depend on assent to changed or added terms
· §59  a reply to an offer which purports to accept it but is really conditioned on offeror’s assent to additional/different terms is a counter-offer
· courts examine language and all other circumstances surrounding the negotiation to determine whether the purported acceptance was conditioned upon assent to other terms

	Dorton v. Collins & Aikman ”is subject to” language insufficient to transform purported acceptance into a counter-offer b/c the language did not require buyer’s affirmative assent to terms before they became part of K
· carpet market never objected to additional terms of acknowledgement and took delivery
· acceptance either through the form sent or through oral acceptance when carpet market called to place order   apply 2-207 to both
· arbitration clauses almost always held to “materially alter” terms  probably couldn’t be part of K unless expressly agreed to
Diamond Fruit Growers v. Krack just b/c Krack went forward with deal with Metal even after objecting, does not mean assenting to additional terms  need affirmative action of assent, not silence or inaction
· Diamond sues Krack, Krack sues metal-matic in 3rd party complaint seeking indemnification (Metal-matic is supplier of Krack’s tubing in machine Krack sold to Diamond)
· Issue are liability terms  Krack objected to Metal-matic’s liability terms, but Metal refused to change them – Krack still accepted and paid for tubing and Metal shipped the goods



	Consideration

	Benefit/Detriment Theory  promise deemed supported by consideration whenever:
1. Promisee either acts or promises to act in exchange for the promisor’s promise &
2. The promisee’s act or promised act is either a legal detriments to the promisee or a legal benefit to the promisor

Restatement’s Bargain Theory R §71  to constitute consideration, performance or return promise must be “bargained for”
1. Sought by promisor in exchange for his or her promise &
2. Given by the promisee in exchange for that promise
· Applies with a 3rd party also  as long as the promisee’s performance or promised performance was bargained for and given in exchange for the promisor’s promise, consideration valid even if goes to/comes from a 3rd party

Modern K law accepts both theories  some courts combine tests:
· Consideration present when there has been a benefit/detriment that was bargained for
Types of consideration in unilateral Ks under bargain theory:
1. An act
2. A forbearance
3. The creation, modification, or destruction of a legal relationship

Types of consideration in bilateral Ks under bargain theory  each party’s promise serves as consideration for the return promise if:
1. Each promise was sought by and given in exchange for the other &
2. The performance promised by each party would be valid consideration if carried out (i.e., promises are act, forbearance, or creation/modification/destruction of legal relationship) R §75

Transactions w/o consideration due to lack of bargained for exchange  “because of” rather than “sought by and given in exchange for” the promise
1. Gifts or gift promises
a. Under traditional common law, promise made as a gift is not consideration  modified by Restatement so in a few situations, “gift promises” can act as considerations
b. Acts “incidental” to the gratuitous nature of the promise are insufficient consideration  determine whether act is incidental by asking if the promisor made the promise to get something from the exchange
2. “past” consideration or moral obligation
a. traditional rule: have the same effect as gift promises  insufficient to make promise enforceable  if the promise was made in response to an act or forbearance previously undertaken, then promise couldn’t have been made as part of a bargained for exchange
b. modern rule: “past” consideration and moral obligation can made some promises enforceable  Restatement sets forth 2 situations:
i. where promise is made in recognition of a benefit previously conferred on promisor R §86  enforceable unless:
1. promisee intended the benefit to be a gift
2. value of promisor’s promise is disproportionate to the benefit he receives
ii. where promise is made to pay a debt rendered unenforceable due to SoL or bankruptcy issues R §82, 83  enforceable if:
1. debtor acknowledges he owes a debt which is made enforceable due to SoL OR promises not to assert SoL in collection suit
a. most states adopt this §82 rule, but promises need to be in writing to be effective
b. only the new promise to pay is enforceable, not the original debt
2. debtor expressly promises to pay all or part of a contractual debt that is discharged in bankruptcy
3. unsolicited actions
a. actions must be sought by and taken because of an existing promise, not without regard to the promise  comes up mostly in situations where a party accomplishes the acts but is unaware of the offer

Types of transactions raising consideration issues:
1. The “peppercorn” theory  consideration of one party is worth substantially less than the other
a. Generally $1 or a peppercorn can serve as consideration if promise was freely bargained for and freely given in exchange for the $1 or peppercorn
b. Inadequate consideration may be evidence of fraud, duress, or undue influence
i. E.g., if I sell my painting that’s worth $10,000 for $100
c. Inadequate consideration may be evidence of “sham” consideration
i. Consideration in order to circumvent the gift promise is unenforceable rule (e.g., I promise you a car on your 16th birthday when you’re 14 and make you give me $1 consideration at 14 b/c I know that gift promises are unenforceable  $1 wouldn’t be adequate consideration and promise would be unenforceable)
2. Illusory promises  promisor gives illusion of making a valid promise but doesn’t bind himself to anything – not enforceable if illusory
a. Traditional rule: Ks w/ personal satisfaction clauses not enforceable  illusory b/c the promisor failed to make a definite commitment to be bound
i. E.g., Joe promised to accept and pay $500 for a portrait “if I like it when completed” (illusory)
b. Modern rule: implied duty of good faith and fair dealing renders K w/ personal satisfaction clauses enforceable
i. K law holds that any restriction on promisor’s freedom of action will prevent illusory  so, implied duty of good faith performance in every K allows courts to hold promisor has implicitly restricted his actions
ii. “if I like it” is not illusory, whereas “if I feel like it” is illusory
iii. exception: under UCC §2-326(1)(a), parties can structure an enforceable agreement in which buyer can return good for no reason without imposition of good faith requirement  “sale on approval” or “sale or return” contracts
c. Exclusive dealing Ks  one party promises to give the other the exclusive rights to sell his goods (usually limited by time or geography) UCC §2-306(2)
i. Arguably illusory b/c the other party is not obligated to sell the goods, but the supplier is obligated to supply  enforceable by implying a duty of good faith on the selling party – courts say “reasonable effort” to market goods (UCC says “best effort”)
d. Requirements and output Ks  requirements = buyer agrees to purchase all goods from one seller; output = seller agrees to sell all goods to one buyer
i. Arguably illusory b/c one party not bound, but enforceable through good faith requirement
ii. Usually have no implied floor but do have implied ceiling
1. E.g., it is ok if a buyer really does not need any of the product if he is acting in good faith 
a. some courts hold that not ordering any will be breach unless they have ordered none in past or allowing 0 is expressly in K
2. there is an implied ceiling on the amount that can be ordered  cannot be disproportionately large even if good faith, b/c it would be unfair to hold supplier in breach if they couldn’t meet that
iii. if parties estimate amount, they will be held to an amount not disproportionate to estimate
e. Expressly conditional promises  will be enforceable if condition is at all outside the control of promisor (if in unfettered discretion of promisor, then illusory)
f. Termination-at-will clauses  arguably illusory b/c one party can change their mind and terminate
i. Traditional rule: illusory and unenforceable
ii. Modern rule: probably enforceable  party terminating required to give reasonable notice, this notice is a sufficient detriment to render promise enforceable
iii. UCC §2-309(3)  in order to validly terminate a K, an event must happen or there must be reasonable notice  notice is an explicit requirement, so each party is bound to perform for at least the reasonable notice period
3. Modification of existing agreements – Pre-existing duty rule
a. General common law rule: “new” consideration required for enforceable modification
b. Pre-existing duty rule R §73  when one party already has K duty to do sometime, a subsequent promise to do that same thing won’t be enforced unless there’s new consideration
i. Assumes that the benefitted party is either:
1. An extortionist
2. A profiteer
3. Dishonest compromiser
ii. Getting around the pre-existing duty rule  modifications allowed if new consideration given – peppercorn
c. Exceptions to pre-existing duty rule – modifications enforceable w/o consideration if:
i. under UCC §2-209(1)
ii. fair in amount and the result of unanticipated changed circumstances R §89(a)
iii. a statute allows it
iv. justice requires the modification be enforced in light of one party’s material change of position in reliance on modified terms
d. Pre-existing duty rule regarding public officials  wealthy man cannot pay to get to the front of the line on a government approval b/c the official already had a preexisting duty to review
e. Settlement of claims based on incorrect info  R §74 provides that promises to not bring or surrender a claim that turns out to be invalid is not enforceable unless:
i. Claim is doubtful b/c of uncertainty to facts or law OR
ii. Surrendering party believes (at the time of settlement) that the claim may be valid
iii. One of the 2 things above will almost always be true, so usually these promises are enforceable even if a claim turns out to be invalid
4. Purported, but unperformed, consideration is not effective consideration: insufficient to make a promise enforceable
a. Exception: sufficient for option Ks so long as offer is in writing, signed, and proposed a fair exchange
5. Voidable promises can serve as valid consideration
a. E.g., a promise voidable b/c the promisor is a minor can still act as valid consideration if the promisor wants to enforce K

	Kim v. Son no consideration b/c it was a gratuitous promise
· Son wrote promissory note in blood saying he will repay Kim later (Kim lost $ in Son’s business)  gratuitous b/c Son wasn’t liable himself and he just felt bad b/c Kim was his friend
Hammer v. Sidway consideration b/c promise limited promisee’s freedom to drink/smoke
· Promise to give $ if  refrained from drink/smoke/gamble until 21   refrained, but promisor died w/o paying
Kirksey v. Kirksey offer of place to live was gift promise and actions requested of sister-in-law were incidental to true nature of offer
· Brother-in-law invited  to live on his land then told her to leave after she had already moved (process of moving was the incidental action)
Pennsy Supply v. American Ash consideration b/c Pennsy incurring cost induced the promise
· American Ash gave paving material to Pennsy, but material turned out to be bad and needed to be disposed of  Pennsy assumed high cost of disposal and wanted to recover cost from American Ash
· Unexpressed motives served as consideration  promise to give material for promise to pay for clean-up costs  court remanded to answer whether American Ash was seeking agreement to pay costs
Gottlieb v. Tropicana Hotel consideration b/c casino club member suffered detriment induced by casino and casino benefitted
· Club member wants to recover winnings on her free spin  detriment induced by promise to go to casino, wait in line, allow casino to gather her info; casino benefit by promotion to generate patronage and excitement
Fiege v. Boehm consideration b/c forebearance to prosecute based on good faith thinking there was a valid claim even though there wasn’t a valid claim
·  sues to recover for breach of K to pay for bastard child if she didn’t prosecute him  she filed charges but lost b/c child wasn’t his  he had agreed to pay her even though he wasn’t the father -  surrendering right to make claim is consideration (for no consideration, she would have had to know for sure he wasn’t the father)
Foakes v. Beer Foakes liable for interest under the pre-existing duty rule b/c he was already under a preexisting duty to pay interest under original K
· a few days before debt due, Foakes couldn’t pay full amount but proposed new payment plan that took out interest  Beer agreed but then later sued him for the interest
Schwartzreich v. Bauman-Basch consideration in employment K when old K destroyed and new K made – destruction of legal relation when got rid of the old K
· employee had a better offer from a different company, but employer raised his salary if he stayed  employee was then terminated and he sued for the higher amount
Angel v. Murray modification enforceable b/c fair and unanticipated when K was made – R §89(d)(a)
· waste removal co request extra funds from city b/c they increased housing disproportionately to housing increases in the past
· applied rule from R §89(d)(a)  voluntarily agree + 1) made before K fully performed; 2) circumstances were unanticipated; 3) fair and equitable
Ridge Runner Forestry v. Ann Veneman illusory promise when ridge runner promised to provide requested equipment if they were “willing and able”
· government promised to consider using Ridge Runner for fire-fighting services  Ridge claims there was a binding K for govt to call upon them and they had to stay ready  no binding K b/c illusory promise
Wood v. Lucy, Lady Duff-Gordon consideration made enforceable K b/c court implied a duty of good faith “reasonable efforts” on Wood to market the clothes
· Lady granted Wood exclusive right to sell/market her brand and then she sold the right to someone else without telling him  even though Wood was not specifically obligated to generate profits, there was an implied duty he would put forth “reasonable efforts” to do so
Mezzanotte v. Freeland consideration b/c good faith implied in condition that financing be “satisfactory” to 
·  agrees to buy s land if his financing from a specific bank is “satisfactory”   has implied duty to make reasonable effort to make it satisfactory and use honest judgment
Miami Coca-Cola Bottling Co. v. Orange Crush mutuality of obligation requires that if one party has right to terminate at will, both parties have right – unenforceable b/c illusory
· Orange Crush grants perpetual license to Coca-Cola Bottling to bottle and distribute their soda  K had terminate at will clause for Coca-Cola, but not for Orange Crush  Orange Crush gave notice and terminated
Texas Gas Utilities v. SA Barrett valid K b/c there was an exchange of obligations of value even though exculpatory clause said there was no quantity/quality obligation
· Gas Co. sues for minimum payments b/c gas was available at all times and furnished gas as ordered  even though the gas co wasn’t bound to providing gas, they were bound to supply available gas (not saying that gas would always be available)
Wiseco v. Johnson Controls decrease in requirements didn’t breach b/c they were done for legit business reasons
· Johnson outsourced mfg of DaimlerChrysler headrests to Wiseco  had requirements K but Daimler discontinued that model of headrest, so Johnson drastically lowered order  good faith reductions is ok (Wiseco didn’t show Johnson acted in bad faith)
Sheldon v. Blackman consideration b/c the promise made to give niece property in recognition of taking care of uncle was not a gift and was not disproportionate
· Niece would take care of uncle and upon his death would get his property, but will was lost  promissory note had consideration – services were clearly not gratuitous
Banco de Brasil v. State of Antigua claim revived despite SoL b/c plain admission of indebtedness and intent to repay
· State borrowed $3MM from bank and failed to pay  state requested additional time and confirmed obligation to pay w/ the current balance – never paid and bank sued  acknowledging the debt and showing intent to pay tolled the SoL
Harrington v. Taylor no consideration b/c act in saving the friend’s husband was voluntary
· Friend’s husband beat his wife and the wife’s friend stopped her from killing him, but the friend got hurt in the process and the husband orally promised to pay her  humanitarian act that’s voluntarily performed is not consideration
Webb v. McGowin promise to pay for saving his life is enforceable b/c the act of saving him wasn’t intended as a gift and it’s value not disproprotionate
· Different from Harrington b/c in Harrington the personal relationship suggests that it was gratuitous  here, there is a presumption that the service of saving his life was not a gift



	Promissory Estoppel

	Elements under R §90  promise is binding if:
1. Promisor should reasonably expect to induce action or forbearance of promisee
2. Promise does induce foreseeable action or forbearance by promisee
3. Injustice can only be avoided by enforcement of the promise
· If these elements are met, promise can be enforced to the extent that “justice requires”
· Promissory estoppel can enforce a promise that’s gratuitous or not otherwise supported by consideration (not a substitute for consideration though)

Difference between 1st and 2nd Restatements regarding §90:
1. 1st requires reliance by promisee be actual, reasonable, and of a definite and substantial character; 2nd only requires actual and reasonable
2. 1st did not have limitation of remedy sentence (if elements met, promise enforced in its entirety); 2nd only enforces to the extent justice so requires
3. 1st had no special provision (R §90(2)) that dealt with donations to charities or marriage settlements; 2nd states that those promises are binding even w/o reliance
4. 1st restatement did not deal with 3rd parties

Types of promises made enforceable under promissory estoppel:
1. gift promises
2. oral promises to convey land
a. also overcomes SoF defense in addition to no consideration defense
3. charitable subscriptions
a. pledge to charity enforceable even w/o proof of reliance
4. offers that induce foreseeable reliance of a substantial nature become irrevocable §87(2)
a. offeror should reasonable and foreseeably expect offeree to undertake substantial action in reliance on offer &
b. offer does induce that reliance
c. most common application is with an offer by sub-contractor
i. promissory estoppel makes subcontractor’s offer irrevocable until general contractor has a reasonable chance to accept (reasonable time = a day or 2 after general contractor has been awarded the project)
5. actions taken in reliance on promises made in preliminary negotiations if reliance was foreseeable and reasonable
a. makes parties owe a duty of good faith in negotiations also

Remedies when a promise is enforced under promissory estoppel:
· limited as justice allows  entitled to his reliance damages, not necessarily the full extent of the promise
· e.g., wealthy woman offers homeless man $300 to buy a coat  man buys a coat for $200 but then wants the remaining $100  most likely he will only be entitled to $200

	Feinberg v. Pfeiffer s retirement in reliance on s promise of pension created enforceable K under promissory estoppel
· promise for pension was a gift, but b/c  relied on it when she gave up employment,  was liable
Conrad v. Fields  suffered detrimental reliance when she went to law school b/c  promised he would pay tuition
· enforceable K under promissory estoppel b/c he continued to promise he would pay
· implication that a continuing promise can be retracted is wrong  she continued to rely
Salsbury v. Northwestern Bell charitable donation can be enforced even w/o reliance
·  promised to give contribution and held to be bound b/c R §90 says reliance not necessary to enforce charitable donation under promissory estoppel
Drennan v. Star Paving bid was irrevocable b/c it reasonably expected to induce action/forbearance – enforceable under promissory estoppel
· Drennan factored Star’s bid into their proposal  Star claims bid was a mistake when Drennan was awarded K
· R §87(2) type of option K  allowed Drennan to recover more damages b/c it was a K (damages for promissory estoppel would only be reliance damages)
Cosgrove v. Bartolotta promise for % of restaurant was reasonable to induce reliance  definite promise to get the % whether restaurant was successful or not
· Cosgrove was going to lend $ to help Bartolotta open a restaurant and B gives C 19% of restaurant
· Cosgrove also promised to give him free legal services in exchange for 19%  B cut him out of the deal and obtained financing elsewhere  C sues for 19%  to get 19% part of promise was to donate legal fees



	Modification

	· Valid modification is itself a separate, enforceable K  many issues of consideration presented by UCC §2-209
· Typical situation  where one party asserts a modification took place and the other disagrees OR where they both agree a modification took place but don’t agree on its terms – need to have rules that govern whether party asserting modification gets to testify

Modification Under the UCC §2-209:
1. Modification under UCC is enforceable even w/o consideration 2-209(1)
a. Rejects pre-existing duty rule
2. A “no modification except in writing” clause is enforceable (if that clause is in original K, modifications must be in writing) 2-209(2)
3. Modified agreement must satisfy the SoF to be enforceable 2-209(3)
a. If modified agreement is for sale of goods of $500 or more, then must satisfy SoF (2-201)  usually satisfied by existence of signed memo or other 2-201 portions
b. Minority view to only look at whether modification concerns goods over $500 (i.e., if modification only to change delivery dates, wouldn’t need to satisfy 2-201)
4. An oral modification otherwise unenforceable under 2-209(2) or (3) can operate as a “waiver” 2-209(4)
a. 1st interpretation: waiver only by written agreement of the parties specifically waiving the SoF or “ no modification in writing” clause
i. does not have much traction and doesn’t make much sense b/c why would parties write a written agreement just to waive
b. 2nd interpretation: attempted oral modification acts as an implied waiver
i. by agreeing to oral modification, both parties implicitly waived any writing requirement bound on them  court should allow evidence of this oral modification to figure out parties intentions regarding the modification
c. 3rd interpretation: terms of a bilateral oral modification are inadmissible, but evidence of one party’s unilateral waive is admissible
i. evidence of what both parties orally agreed to in their modification is inadmissible, but evidence of one party’s waiver of a particular term is admissible
1. e.g., oral modification to change delivery date to Sept 1 instead of Aug 1  the evidence that parties got together and changed date is inadmissible, but evidence that one party relinquished the right to sue for breach if goods not delivered by Aug 1 (waived that right to sue) is admissible
d. 4th interpretation: evidence of modification freely admissible if party seeking to establish modification can show reliance on that modified agreement
i. the evidence of reliance serves as an evidentiary substitute to what would have been evidence of modification under common law (consideration was required under common law)
5. If an oral modification is being enforced as a waiver, waiver must be retracted w/reasonable notice so long as other party hasn’t relied on waiver 2-209(5)
a. Waiver of executory duty (future duty) can be unilaterally retracted b/c it only concerns rights of one party to enforce an obligation
b. freely retractable upon reasonable notice unless retraction would be unjust due to material change of position by other party in reliance on the waiver
6. Party proposing modification must act in good faith in order for it to be enforceable (not specifically set forth in 2-209, but implied)

Modifications under common law requires (w/o it is unenforceable under pre-existing duty rule):
1. Good faith by the party seeking modification &
2. New consideration to support modification
· Oral modification w/consideration generally enforced even if original K had a “no modification except in writing” clause or if modified agreement didn’t satisfy SoF  viewed that in making oral K, parties inherently waived writing requirement

Modifications under Restatement:
· Generally the same as common law, but does allow for some modifications to be enforced even w/o new consideration R §89
a. Where modification made in good faith and is fair in view of circumstances not reasonably foreseen when K was made
b. Where a statute provides no consideration necessary for modification to be enforceable
c. Where justice otherwise requires it be enforced b/c of a material change in position or reliance on modified promise
· R requires SoF be satisfied for the K as modified R §149  like UCC §2-209(3)
· Dilemma arising from modification vs rescission of prior K  destruction of legal relationship and creation of new K is consideration, so if every modification could be viewed as rescission and creation of new K, then requirement of new consideration under pre-existing duty rule is nullified
· Requires an additional overt act before a mutual rescission is found (e.g., tearing up old K, “Xing” through old K, new K writes that parties have cancelled old K)

Good Faith under UCC: honesty in fact and the observance of reasonable commercial standards of fair dealing

	Wisconsin Knife Works v. National Metal Crafters Posner majority uses 4th interpretation to 2-209(4) and Easterbrook dissent uses 3rd interpretation
· National appeared to miss several delivery deadlines and Wisconsin sued  National claimed that there was an oral K modifying these original delivery dates
· Posner majority  unless National could establish reliance on alleged modifications, it couldn’t introduce evidence of the modifications and the modifications weren’t enforceable  remanded the case to allow National to prove reliance
· Most reject this approach b/c the legislature did not write in reliance requirement in UCC
· Easterbrook dissent  National was freely entitled to introduce evidence of Wisconsin’s unilateral waiver of the original delivery dates if they acted in good faith  if jury believed National’s evidence then modifications were enforceable
· Wisconsin’s position: did not waive right to sue  entitled to “throw its hands up” and say enough is enough and sue for past damages
· National’s position: parties were part a joint venture and delivery dates not understood to be firm, so when Wisconsin terminated, National is entitled to damages  modifications enforceable as waivers, but b/c National didn’t argue reliance they couldn’t say the waivers weren’t retractable
Roth Steel v. Sharon Steel not discussing reasons to ask for a higher price and threatening to stop supplying is acting in bad faith
· Buyer wanted low prices and seller wanted higher prices  seller said they will stop supplying if they don’t get the higher price
· Q is whether a reasonable merchant would have sought modification in light of circumstances to avoid a loss (change in market affected pricing)  merchant had legit reason to want higher price but didn’t tell that to the buyer



	Defenses to K Formation

	Voidable = party who has the option to disaffirm the K based on a defense to formation has a defense to his non-performance; party can choose to enforce K if he wants

Void = party cannot enforce the K even if he wanted to, has no legal effect

A K is voidable if:
· It does not satisfy the SoF
· One party is w/o capacity to contract
· Entered into under mistake
· One party is under duress by improper threat
· One party unduly influenced the other
· It was entered into by means of fraud as to the inducement
· One or more terms is unconscionable

A K is void if:
· Entered into under duress by physical force
· One party is under fraudulent misrepresentation as to the very nature of the document itself (fraud in the factum)
Calls for a performance that is illegal, or otherwise violates public policy

	Capacity

	Incapacity due to infancy/minority
· Any K entered into by a minor (under 18) is voidable by the minor

Ratification of a K entered into by a minor  upon reaching 18, minor can ratify the K and make it binding
· No new consideration needed
· Can occur in 3 ways R §85: (this is the same for all)
a. Express ratification  indicated by words, written or oral
b. Implied-in-fact ratification  manifests willing to be bound by action
c. Ratification by silence  if K not disaffirmed w/in reasonable time after reaching 18, ratification implied
a. Generally, the more benefits minor has received, the less amount of time to disaffirm  the more benefits that are still executory, the greater the amount of time

Restitution upon disaffirmance of Ks entered into by minors
Credit sales:
1. Minor is entitled to return of $, and recovery is not subject to offset for use or depreciation R §14 cmt. c
2. Minor is entitled to return of $ paid, subject to restitution (offset for use or depreciation, assuming fair dealing and no “overreaching” by other party)
a. If overreaching (i.e., fraud, unfairness, etc.) then no restitutionary offset
Cash sales:
· Minor is still entitled to avoid the K, but upon disaffirmance, the non-minor is entitled to full restitutionary recovery
Ks for necessities, even credit:
· Minor is liable for restitution for necessities (food, clothing, shelter) upon disaffirmance in many jdx
K by misrepresentation of age:
· Minor liable for restitutionary recovery upon disaffirmance even in credit sale
· Some states go further and hold a minor is bound under K if they affirmatively misrepresent their age

Incapacity due to mental infirmity
Need to correctly characterize the infirm individual’s status:
1. Someone who has an appointed guardian
a. Individual has no capacity to contract  K voidable
b. Guardian able to avoid or affirm a K w/in reasonable time
c. Restitution required if:
i. K for necessities
ii. Other party didn’t/shouldn’t have known about incapacity at time of K
2. Someone incapacitated under “cognition” test
a. “unable to understand in reasonable manner the nature and consequences of the transaction”  court asks whether individual able to understood they were binding themselves to a transaction w/ a legal consequence
3. Someone incapacitated under “acts” / “volition” test
a. Unable to act in a reasonable manner in relation to the transaction and other party has reason to know of his condition
4. Someone temporarily incapacitated due to intoxication
a. R §16 only voidable if other party has reason to know that 1) individual unable to understand nature of K due to intoxication (“cognition” test) OR 2) individual unable to act in reasonable manner due to intoxication (“acts” test)
b. Other view: K is voidable for reasonable time if individual was incapacitated under cognition test due to intoxication regardless of whether that intoxication is voluntary or other party knows

Ratification of Ks under “cognition” or “acts” test:
· w/in reasonable time after incapacity is terminated, individual must either avoid or ratify K

Limitation on avoidability under “cognition” or “acts” test:
· if other party does not reasonably know of incapacity and the terms are fair, the party w/mental incapacity cannot avoid the K  power of avoidance terminates to the extent the K has been partially performed or circumstances changed so avoidance would be unjust R §15(2)
	Pettit v. Liston handling restitution when minor avoids K
· kid bought motorcycle and got into an accident, then avoided the K and wanted all $ back w/o taking damage into account
Ortelere v. Teachers Retirement Board did not have mental cognition to make a legal choice  Board was also put on notice of her condition so K voidable under “acts” test
· after teacher’s infirmity, changed retirement selection that didn’t benefit her husband even though they were close

	Duress

	Duress by physical compulsion  void
· issue of how imminent the threat has to be  must be some imminence to make K void, otherwise analyzed as improper threat

Duress by improper threat  voidable
· Improper threat when terms appear fair if what is threatened is R §176(1):
1. a crime or tort
2. criminal prosecution
3. bad faith use of the civil process
4. breach of the duty of good faith and fair dealing with regard to the modification of an existing K
· Improper threat where terms appear unfair if R §176(2):
1. Threatened act would harm recipient and not really benefit the party making the threat
2. Prior dealing btw parties significantly increases the effectiveness of the threat
3. Threatened action is a use of power for illegitimate ends
· Where threat is by a 3rd party
· Voidable unless other contracting party K’d in good faith and w/o reason to know of the duress gives value or relies materially on the transaction

Victim is entitled to restitution if avoids a K based on duress and must make restitution
	Gallon v. Lloyd-Thomas duress when employer threatened to deport him
· He still lost the suit though b/c he had an opportunity to avoid the K, but didn’t so it was ratified
· In this case, continuing threat didn’t count as duress

	Undue Influence

	Elements to establish undue influence  make K voidable
1. There is a special relationship btw the victim and the other party &
a. Special relationship = when victim is under domination of the other, OR when victim is justified in assuming the other party will not jeopardize the victim’s welfare  when victim is particularly susceptible to influence by the other
b. E.g., parent/child, lawyer/client, clergyman/parishioner, nurse/elderly, physician/patient, accountant/client
2. There has been improper persuasion of the victim by the “stronger” party R §177
a. Test: whether the stronger party seriously impaired the free exercise of judgment by the victim
b. Common features  (provide evidence)
i. Unfair exchange (economic disproportionality)
ii. Unavailability of independent advice to victim before assenting
iii. Lack of time for reflection before assenting
iv. High degree of susceptibility to persuasion exhibited by victim
v. Discussion or consummation of transaction in unusual place or time
vi. Insistent demand that transaction close quickly and emphasis on consequences of delay
vii. Use of multiple persuaders
viii. Confidential relationship
· A K can still be voidable if entered into by undue influence even if terms are objectively fair

Victim entitled to restitution and must make restitution to the stronger party
	Francois v. Francois wife improperly persuaded husband to sign settlement K  undue influence
Methodist Mission home v. NAB unfair persuasion b/c under domination of person exercising undue influence
· Mother living at church maternity home wants to give baby up for adoption and is unduly influenced not to by church counselors

	Misrepresentation

	Types:
1. Innocent
2. Negligent
3. Fraudulent
a. Conscious lies
b. Seller knows she doesn’t know true facts
c. Reckless disregard for truth or falsity of the statement

Effect of misrepresentation
· Fraud in the factum (misrepresentation of very nature of agreement)  void
· Fraud in the inducement (misrepresentation to enter the K)  voidable

Elements to establish fraud in the inducement:
1. Misrepresentation of the existing fact was made by the other party
a. Misrepresentation = an assertion that is not in accord with the facts; must be regarding a fact rather than an opinion or prediction
b. Exceptions when a statement of opinion can serve as basis of misrep. claim:
i. When party misrepresents the fact of what her opinion was
ii. When party stands in a relation of trust and confidence to the innocent party
iii. When innocent party reasonably believes the other party has special skills, judgment, or objectively with regard to the subject matter
iv. If the innocent party is particularly susceptible to a misrepresentation of the type involved
2. Misrepresentation was either fraudulent or material
a. Fraudulent if:
i. Deceiving party intended to induce innocent to enter into K &
ii. Deceiving party acted with “scienter”
1. Knowing that what he represented wasn’t true
2. Knowing he was being reckless in making representation
3. Knowing he didn’t have basis to make representation
b. Material if likely to make a different to a RP in deciding whether to go through with K
3. Misrepresentation was actually relied upon by the innocent party
a. Usually established by showing change in position which was motivated by misrepresentation, even if only in part
4. Such reliance was reasonable
a. Relying on misrepresentation is reasonable even if innocent party is at fault in not knowing or failure to discover  that fault can’t acts as a failure to act in good faith though

5 situations in which a party’s silence can act as misrepresentation (i.e. party has a duty to disclose):
1. Party has taken affirmative action to conceal a fact w/ intent to make it unlikely that the other party will discover it
2. Party learns of subsequent info before K is executed that makes disclosure necessary to prevent a previous assertion from being a misrepresentation
3. Party knows that disclosure of fact is necessary to correct a mistake of the other as to a basic assumption  non-disclosure would be breach of good faith and fair dealing
4. Party knows that disclosure of a fact is necessary to correct a mistake of the other as to the effect of a writing
5. Party entitled to know of a fact due to relation of trust and confidence

When a party has info that would materially affect K, party doesn’t need to disclose it to other party during negotiations if they are dealing at arm’s length (i.e., between parties not in a confidential relationship)

Parting seeing to disaffirm K on misrepresentation must do so w/in reasonable time after discovery  if not, K will be ratified

Active concealment  treat like a lie, action intended to prevent someone from learning a fact
· Ask if it’s fraudulent or material
· There is a duty to correct a statement true when made but found to be untrue before acceptance
· Duty to correct the mistake of another as to a basic assumption
· Duty to correct another as to the effect of a writing
	Cousineau v. Walker misrepresentation based on false statements in amount of gravel on property
· Buyer of property realized discrepancies in listings when he found much less gravel than advertised
· Meets 3 elements of misrepresentation
· Allowed to get $ back minus damage caused
Vokes v. Arthur Murray selling went beyond legal puffery
· Truth of s dance ability withheld to deceive/defraud her and induce her to buy more hours of lessons
· Had special skill that  didn’t have – took advantage of that

	Mistake and Misunderstanding

	Mistake = a belief that is not in accord with the facts at the time the K was entered into
· Erroneous belief as to the future is not a mistake
· Mistake of the law considered to be a mistake of the existing law at the time the K was made, which is a fact

Unilateral and mutual mistake
· Easier for harmed party to get relief from a mutual mistake

Mutual Mistake = both parties under same erroneous belief as to the true facts  voidable
· Party seeking to avoid must do so w/in reasonable time from finding out about mistake, otherwise K is ratified
· Full restitution is required
Elements of mutual mistake R §152(1):
1. Mistake is to a basic assumption on which K was made
a. Must change the essential nature of the K – be vastly different than actual meaning
2. Mistake has a material effect on agreed exchange of performances
a. One party getting too large an unbargained for windfall & other is suffering too large an unknowingly-risked detriment
3. Party seeking to avoid K must not bear risk of mistake
a. Risk allocated to that party expressly
b. Party is aware she has limited knowledge of true facts but decides to treat that as sufficient
c. Court finds it reasonable to place risk on that party as a matter of law

Unilateral Mistake = only one party has erroneous belief as to true facts
· Party seeking to avoid K must do so w/in reasonable time after find out about mistake, or K will be ratified
· Full restitution for both parties
Elements of unilateral mistake R §153:
1. Mistake of both parties as to a basic assumption
2. Mistake has material effect on agreed exchange of performance
3. Party seeking to avoid must show he did not bear risk
4. Effect of mistake would make enforcement unconscionable OR non-mistaken party knew of or caused that mistake
2 common types:
· Mistaken bid:
· Low bid for contracting job submitted but there was a calculating mistake
· Mistaken payment:
· Debtor (often a commercial tenant) makes a payment mistake (i.e., rent is $350 but account dept sends $700)

Misunderstanding = when parties agree to a term but ascribe different meaning to it
Effect of misunderstanding:
· If neither party knows or has reason to know the meaning of the material term, then no K is formed
· If both parties know that the other ascribes different meaning to a term, no K is formed
· If parties have different meanings, but one party knows and the other doesn’t, a K is formed and the meaning of the term is the one believed by the party who did not know about the misunderstanding
· Must be a material term
	Nelson v. Rice party seeking to avoid the K bore risk of mistake – so not voidable
·  bought 2 paintings from s estate sale for $60, turned out to be worth over $1MM
· s want to void sale b/c of mistake
· s treated their limited knowledge as sufficient by relying on person not qualified to appraise fine art
Raffles v. Wichelhaus no K formed b/c neither party knew of meaning attached to Peerless
· agree on sale of cotton to be sent on ship called Peerless  2 Peerless’s – buyer believed ship on 1st, seller on 2nd

	Unconscionability

	Effect of unconscionability UCC 2-302 or R §208:
· refuse enforcement of entire K
· enforce remainder of K w/o unconscionable clause
· modify or limit application of any clause to avoid unjust result

Elements:
1. Procedural  oppression (unequal bargaining power) or surprise (hidden term)
2. Substantive  terms unreasonably favorable to one party
Sliding scale test:
· Combination of procedural and substantive – if there’s more of one, can be less of the other
	Williams v. Walker-Thomas Furniture cross-collateralization clause is unconscionable due to her being poor and not having other choices
· Purchased items at store through payment plan, store secured through cross-coll. Giving them the right to take back everything that hadn’t been paid off yet
A&M Produce v. FMC unconscionable warranty disclaimer
· Btw large and small company  small co didn’t have experience w/ the machines sold by large co and large co had warranty disclaimer that released them of liability if their machine didn’t work
· FMC (seller) was best able to avoid the risk, so unfair to place risk on A&M (buyer)

	Illegality/Ks against public policy

	Subject to exceptions, these Ks are void
Common types:
· Ks for performance of criminal acts
· Gambling Ks (in states where it’s illegal)
· Ks obtained by bribery
· Ks in which a party releases another from tort liability
· Release of liability for negl torts is ok if its entered into knowingly and in good faith
· Ks for services provided by parties who should be but aren’t licensed
· Ks where seller knows of buyer’s illegal purpose

If an illegal K is wholly executory, neither party can enforce it  Except:
1. Ignorance of facts at time K made  if party is justifiably ignorant of facts making K illegal, party may treat K as voidable after learning facts
2. Statutes designed to protect a particular class  party so protected has option to avoid

Generally parties are left as the court finds them when illegal Ks are performed, Except:
1. In Pari Delicto doctrine  party to illegal K entitled to restitutionary recovery for value if:
a. He was not guilty of serious moral turpitude &
b. Other party was more blameworthy in the transaction
2. Locus Poenitentiae doctrine  if party to illegal K seels to repudiate K before illegal purpose obtained, she is entitled to restitution if it doesn’t involve serious moral turpitude
	Cochran v. Dellfava airplane game participant not entitled to recovery
· She lost her money but b/c it is illegal and she promoted the game, she isn’t entitled to recover



	Statute of Frauds

	Purpose of SoF:
1. Evidentiary  provide evidence parties truly K’d by providing written record
2. Precautionary  to avoid fraudulent assertion that a K was entered into when it actually wasn’t
3. Cautionary  make unsophisticated parties aware they are entering into a K w/ legal ramifications

Effect: when it applies and is not satisfied, gives a party a defense to a breach of K lawsuit
· If SoF applies and is met, evidentiary gate is lifted and evidence about K is admissible
· If SoF applies and is not met, evidentiary gate is closed and party seeking to allege a breach won’t get to admit any evidence of K

Major types of cases covered by the statute:
1. Transfer of interest in land
2. Ks that can’t be performed, by their terms, within a year
3. In consideration of marriage
4. Where 1 party agrees to act as a surety for another
5. For the sale of goods $500 or more

1: Transfer of an interest in land (licenses exception; some jdx except short term leases also)
· Option K regarding land sale must also be in writing (offer for an option K doesn’t though)
· Executory promise to pay in exchange for land may be enforced even if oral  outside the statute b/c only obligation is the buyer’s promise to pay
· But a K where purchaser pays in return for seller’s promise to transfer interest needs to be in writing b/c the only obligation is transferring interest in land
· Satisfying statute requires:
a. Existence of a writing reasonably identifying all material terms
b. Writing is signed by party against whom K is being enforced
c. Writing sufficiently evidences the parties’ intent to transfer that interest
· Merger doctrine  intent can be found by taking multiple writings together
· Some courts require these to specifically refer to each other, but most just require that it’s clear they relate to the same transaction
· Part performance exception  reasonable reliance by the purchaser also makes a promise to transfer interest in land enforceable
· Purchaser needs to establish:
a. Reliance on oral promise of seller to sell property and on seller’s continuing assent
b. Reliance was foreseeable and reasonable &
c. Injustice can only be avoided by enforcing promised transfer

2: Ks that cannot, by their terms, be performed w/in a year of their making
· SoF only applies when Ks own terms make performance w/in a year impossible
· Even if perf. is theoretically possible w/in a year, even factually unlikely, outside SoF
· Split of opinion as to whether Ks that are for fixed terms greater than a year but also give parties option to terminate within a year are part of SoF
· Majority holds that SoF applies  writing is required; termination not viewed as completed perf.
· Minority holds that SoF doesn’t apply  enforceable even if oral; termination viewed as alternative perf. (CA uses this)
· Full performance exception: complete performance by one party takes K outside the SoF
· Majority holds where one party has completely performed his obligations but other party can’t complete perf w/in a year, K is outside SoF
· E.g., K where party promises to deliver wood and other party promises to pay over 18 mos  wood is delivered, now outside SoF
· Part perf doesn’t take K outside SoF
· Satisfying the SoF requires:
a. Existence of a writing identifying subject matter and essential terms
b. Writing is signed by party against whom K is being enforced
c. Writing sufficiently evidences parties have intended to make a binding K
· Merger doctrine also applies

3: Ks in consideration of marriage
· Prenup  if made in consideration of marriage, then w/in SoF; if made only in contemplation, then outside SoF and enforceable if oral

4: Where 1 party acts as surety for another
· Surety = secondarily liable for the debt of another
· Where surety is primarily, not secondarily, liable, no surety exist and K is outside SoF

5: K for sale of goods for $500 or more under UCC 2-201
· Party need not satisfy or meet requirements of 2-201(1), (2), and (3) to satisfy SoF  only needs to satisfy one section to lose SoF defense
· Merger doctrine used to help satisfy SoF here
2-201(1)  not enforceable unless party can establish:
1. There is a writing
2. Signed by party against whom enforcement of K is sought
a. UCC signed if it includes any symbol adopted by party w/intent to accept writing
3. Writing evidences a K for sale
4. Writing contains subject matter and quantity term
a. K cannot be enforced beyond the quantity shown in the writing  SoF is satisfied even if quantity term is wrong, but still can’t go beyond that
b. But if writing had incorrect term other than quantity, no prohibition that party can’t argue higher price was what was agreed to
c. Under R §131, memo must also state essential terms and identity subject matter
2-201(2)  merchant’s confirmatory memorandum can satisfy SoF against one who receives it if:
1. Transaction btw merchants
2. Writing is sent w/in reasonable time after K was made and is sufficient against sender (to bind sender under 2-201(3))
3. Actually received by other party and that party has reason to know of its contents (Visa Rule)
4. Writing satisfies requirements of 2-201(1) against the recipient
5. Not objected to in writing w/in 10 days after receipt
2-201(3)  provides 3 exceptions to writing requirement:
1. Specially manufactured goods  oral K enforceable if seller has begun mfg or made commitments in reliance on order
a. Means a good that cannot be sold to anyone other than the original buyer in ordinary course of business – custom product
2. Admission  if party admits that a K was made under oath, then oral K becomes enforceable
3. Performance  if party completely performs, remaining promises under the K are enforceable
a. Part performance: only the part that has been performed can be enforced  i.e. only w/respect to goods for which payment has been made/received and accepted

Enforcement of oral promises in Ks w/in SoF (other than land interests) by reliance and estoppel:
· R and majority of states  reliance exception exists for all Ks
· Upon reasonable and foreseeable reliance on an oral promise, promise is enforceable by relying party to the extent justice requires
· Minority is that the reliance exception only applies to land transactions

Elements to avoid SoF defense through promissory estoppel:
1. Actual reliance on a promise
2. A definite and substantial change of position occasioned by the promise
3. Reasonable foreseeability to the promisor that promise would induce conduct

Modifications: if K, as modified, is w/in SoF, all terms must be in writing  if not in writing, then only originally agreed upon terms are effective
· In UCC, even if agreement can’t be enforced under SoF, might operate as a waiver 2-209(4)

	Klewin v. Flagship Properties oral K is outside SoF (could be enforceable) b/c it does not expressly state it cannot be performed w/in 1 year
· Flagship contracted with another subcontractor for 2nd phase of project and Klewin sued for breach of oral K b/c they were replaced
Crabtree v. Elizabeth Arden Sales unsigned office memo combined with 2 signed payroll cards were sufficient to establish a K under SoF
·  claims employment K was for 2 years with a pay increase at the end -  never received the last pay increase  looking at all 3 docs to show the duration of the K  all 3 docs were sufficiently connected and referred to the same transaction
McIntosh v. Murphy oral K for 1 year employment K enforceable to avoid injustice  equitable estoppel will enforce oral K w/in SoF if there’s reliance
·  moved to Hawaii from LA based on an oral employment K -  terminated employment after 2.5 months
Potter v. Hatter Farms promissory estoppel barred SoF defense
·  claims oral K for  to buy turkeys   had turned down other buyers, but then  backed out
· court held that leaving out the transportation term didn’t prove fatal to the K and oral K is enforceable b/c  established elements of promissory estoppel to avoid SoF defense



	Parol Evidence Rule

	Purpose: determines when a party to a written K can introduce evidence that they had reached an agreement as to a term but that term was left out of the final K  one party claims it was part of final K; other party says it was not

Rule: When an agreement is completely integrated, no parol evidence is admissible. When an agreement is partially integrated, parol evidence of consistent additional terms will be admissible.

Analysis steps:
1. Determine whether the agreement is partially integrated or totally integrated
2. (a) if totally integrated, analysis is over  no parol evidence admissible
(b) if partially integrated, then go to step 3  some forms of parol evidence admissible
3. (a) if parol term is contradictory term, analysis is over  will not be admissible to supplement even a partially integrated agreement
(b) if parol term is consistent additional term, evidence is admissible to supplement a partially integrated agreement

Integration of a doc:
· Integrated = contains at least one term intended by the parties to be their final expression of an agreement as to that term
· Partially integrated = parties intended it to be final expression of at least one term it contains, but did not intend it to be a final expression of all terms
· Totally integrated = intended to be the complete and exclusive expression of all terms of the deal

Determining whether an agreement is partially or totally integrated: Q of law  2 views
1. Williston’s “Four Corner” Test  examine the final writing itself to determine if the K appeared complete on its fact
a. If it does appear complete, deemed totally integrated
b. If it appears that some terms agreed to are found in writing, then partially integrated
c. Minority view – only a few states follow this
2. Corbin/Restatement view  extrinsic evidence examined to determine integration
a. Party seeking to introduce evidence of parol agreement can introduce evidence (to the judge) to show the circumstances surrounding the making of the writing in order to show its not totally integrated
b. If judge decides that there is enough evidence so that a jury could find the doc is not the final agreement, it will be deemed partially integrated  evidence of “consistent” parol terms can be admitted

Determination of whether a term is “contradictory” or “consistent”  Restatement’s “Might Naturally” Test:
· Consistent additional term = when it is one that might naturally be omitted from the writing given the type of K it is
· Contradictory term = a term that would have been included (i.e., would not naturally be left out) given that type of K it is

Effect of a merger or integration clause
· Clause in a K that says that this writing expresses the final, complete, and exclusive statement of the terms  persuasive effect, but not determinative, on Q of whether parties intended K to be totally integrated

R §213:
(1)  upon finding of total integration, any prior agreements are discharged
(2)  regarding partially integrated docs and consistent terms, those consistent terms are outside the scope of the integrated doc  so the consistent additional terms outside the scope of the writing are not discharged and are admissible (only the prior agreements w/in the scope are discharged)

When the parol evidence rule does not apply:
1. Agreements made after the K has been formed  governed by rule on modifications
2. Where a party introduces evidence to show there was no valid agreement  if evidence is intended to show no K ever existed, then admissible
3. Evidence of a condition precedent  if K subject to a condition that was not fulfilled, no duty in K would be enforceable
4. Evidence of a failure to pay consideration  can introduce evidence showing no consideration or sham consideration
a. Exception: option Ks (can be enforced on purported but unperformed consideration)
5. Evidence of facts establishing K is voidable (i.e., for duress, misrepresentation, illegality, etc.)
6. Evidence contradicting “precatory” language (prelim lang w/o substantive effect) or “recitals of fact” (non-operative recitals of fact)
7. Evidence as to a meaning of a term found in written K  issue of interpretation
8. Evidence found in a contemporaneous written agreement (i.e. side letter agreement) mentioned in 2-202, R §213 cmt a

Relationship w/ SoF:
· SoF regulates whether a K can be enforced, whereas parol evidence rule determines which terms can be included
· If written K is totally integrated, no evidence can be introduced to supplement the writing, and only non-contradictory terms may be admitted if written K is partially integrated  may keep some evidence of K from being introduced 

	UCC 2-202

	Governs a) what terms are included & b) when extrinsic evidence is admissible to show the meaning of a term

Approaching a 2-202 parol evidence problem:
1. Ensure UCC applies to the K
2. Partially integrated or totally integrated?
a. If totally integrated  no parol evidence allowed, but usage of trade, course of dealing, and course of performance may be used to supplement the K
b. If partially integrated  some parol evidence allowed; usage of trade, course of dealing, and course of performance may be used to supplement
i. If contradictory  not admitted (even if partially integrated)
ii. If consistent  will be admitted to supplement a partially integrated agreement

Determining whether a term is contradictory  “Would Certainly” Test:
· Q is whether the proffered parol term is one that “would certainly” have been included in the final agreement had it been agreed to
· If it would certainly be included  contradictory - inadmissible
· If it would not certainly be included  consistent – admissible

Limitation on would certainly test:
· Where it’s apparent from the face of the written K that the parties inadvertently omitted a material term, one view is that the parol evidence rule should not apply and all evidence about the term should be freely admissible  others say it should be subject to parol evidence rule

Evidence of course of performance, course of dealing, & usage of trade  can be introduced to explain a term in both partially and totally integrated Ks
· Course of performance = sequence of consistent actions taken by the parties involving a term under the particular K at issue
· Course of performance vs. waiver  one time waiver can be retracted – the more times it occurs, the more likely it will be course of performance rather than a waiver 
· Course of dealing = sequence of consistent actions taken by parties b/c of repeated situations involving a similar term in previous Ks
· Usage of trade = practice that is so common in the trade that a party to the K should know

Where 2-202 does not apply to:
1. Modifications agreed to after the K has been made
2. Evidence introduced to show no K was made, no condition precedent fulfilled, or no consideration
3. Show facts necessary to establish a K is voidable
4. Contemporaneous written documents – i.e. evidence of “side letter” agreements
5. Precatory language or recitals of fact
6. Interpret language found in final written K
7. Show consideration was a sham

	Mitchell v. Lath removing the ice house was the type of term that would probably be included in the K  contradictory, so inadmissible
· Dissent: removing the ice house was term that might naturally have been omitted  consistent, so admissible
· Buyer of land insists that seller agreed to have an ice house removed from an adjacent property that seller controlled, but written K didn’t mention it
Lee v. Joseph Seagram & Sons term to relocate sons upon purchase of new distributor might naturally have been omitted from K b/c of friend relationship  consistent term, parol evidence is admissible
· s agree to sell their distribution co to  w/ oral agreement that  would relocate s sons to work at a new distributor
George v. Davoli court said the return day term would not certainly be included (UCC 2-202 test)  consistent so parol evidence admitted
· G purchased jewelry and had the option to return it for partial $ back  written K didn’t have the exact return day, but oral K apparently said Monday and G returned it on Wednesday
Val-Ford v. J.Z.’s Toy World parol evidence admissible to show no K exists
· Parties both signed K but allege the purpose was to defraud s construction lender to advance funds



CONTRACTS 2ND HALF

	Interpretation

	In general: Interpretation is how courts decide meaning of the terms (PER helps courts decide whether to add a term)
· Hardly anyone in CA uses PER b/c interpretation is so much easier

Rules of Construction  apply in absence of admissible proof that parties intended a different construction of their K
“Maxims” of Interpretation:
· Specific terms given greater weight than general language  more specific term acts as an exception R 203(c)
· Interpretation giving a reasonable meaning to all terms is preferred to a meaning which leaves some terms meaningless R 203(a)
· Separately negotiated or added terms given greater weight than standardized terms (handwritten vs. typed) R 203(d)
· Ks interpreted against the drafter R 206 (common transactional practice to have both parties considered drafters)

Rules of Interpretation  govern how a court derives the meaning given to a term; goal is to give effect to parties’ intent
· Language given generally prevailing meaning in society R 202(3)(a)
· Technical terms given technical meaning in a transaction w/in that field R 202(3)(b)
· Terms interpreted in light of meaning w/in U/T, C/D, C/P  Express term > C/P > C/D > U/T

Reasonable Reconciliation Doctrine: the process by which courts try to find meaning of express terms and the meanings found in C/P, C/D, or U/T are consistent with each other
· Nanakuli Paving v. Shell Oil: court found that the express term and the C/D and U/T could be reasonably reconciled by saying that the earlier price should control where the price at the time of K’ing was relied upon by the general contractor in making the bid  express and C/D and U/T not in conflict at all
· Term in K said price “at time of delivery”  N used price at time of K’ing in bid and S raised the price btw date of K’ing and time of delivery
· N argue it was reasonable in using price at time of K’ing b/c of C/D and U/T in Hawaii

Admissibility of extrinsic evidence to prove “special meaning”:
· Not a PER issue b/c both parties agree that the term was in the K, just disagree over the special meaning
Traditional Williston/Holmes View: The Plain Meaning Rule
· Party cannot introduce extrinsic evidence to explain the meaning of a term unless the term is ambiguous on its face
· Term’s plain meaning in society will be used
· Trial Ct used in PG&E v. Thomas Drayage in interpreting indemnification clause “all loss, damage, expense, and liability resulting from injury to property” to mean “all” not “third parties” property (includes s property)
Corbin/Restatement View: The “Reasonably Susceptible” Test (CA sup ct used in PG&E)
· If K term is “reasonably susceptible” to meaning offered by 1 party, that party may introduce extrinsic evidence to establish that the offered meaning was the one actually meant by parties  purpose is to fulfill parties’ intentions
· 2 step process:
· 1) Court decides whether meaning offered is reasonably susceptible
· Up to party asserting special meaning to show circumstances that would make his position reasonable
· 2) If meaning is deemed reasonably susceptible, party is permitted to testify to trier of fact (who may or may not believe)
· Trident Center v. CT General Life Insurance: parties’ subjective meaning, not objective meaning, of words they used was key  Trident given opportunity to present its understanding of what the words meant (term re whether Trident could refinance the loan)

	Conditions/Performance/Breach

	Function:
· Regulate rights and duties of parties under a bilateral K w/ remaining executory duties
· Deal with performance (not formulation or consideration)
· Good faith duty saves condition from being illusory

Definition:
· Act/event (other than lapse of time) which, unless excused, either:
· 1) must occur before a K promise is enforceable (CP, CC)
· 2) discharges a K duty that has already arisen when it occurs (CS)
· Who imposes  Express (when K parties agree) or Constructive (implied in law or imposed by court)
· Express language  “on the condition that” “if, but only if” “unless” “in the event that” “provided”
· Implied-in-Fact  by conduct – objective test = whether a reasonable person would believe a condition had been agreed to by parties
· Constructive  imposed if it would have been agreed to had parties considered it OR justice requires so rights/duties fairly ascertained
· R 2d rejects terms CP and CS  CP = “condition”; CS = “event that terminates a duty”

Types: either express or implied
· Condition Precedent (CP)
· Concurrent Condition (CC)  conditions capable of being fulfilled at the same time; typically constructive and not express
· Condition Subsequent (CS)

	Condition Precedent (CP) & Condition Subsequent (CS)

	CP Definition  A condition precedent is:
a) An event, not certain to occur, which
b) Must occur before performance under a K is enforceable, unless
c) The non-occurrence of the event is excused
· Typical words = “if” “but only if” “subject to” “on condition that” “provided that” “in the event that” “is contingent upon” “in order to do so”
· CP not subject to PER  evidence of CP admissible even if oral

Effect of classifying condition as express CP: shifts the risk of the non-occurrence
· Substantive  parties are in a valid, binding K, but the duties subject to the conditions are unenforceable until the conditional event occurs
· Procedural  party who claims a duty is owed after condition occurs bears the burden of proof to show the condition was satisfied

CS Definition  A condition subsequent is:
a) An event, the occurrence of which is not a breach of duty of good faith, which
b) If it occurs, terminates a party’s duty to perform, unless
c) Its occurrence is excused
· Typical words = “so long as” “unless” “but not if”
· CS subject to PER  evidence of CS may or may not be admissible if oral according to PER

Effect of classifying condition as express CS: shifts the risk of the occurrence
· Substantive  parties are in a valid, binding K where the duties subject to the condition are enforceable, but if the condition occurs, the duties can no longer be enforced
· Procedural  party that claims the duty is unenforceable b/c of the occurrence of the condition bears the burden of proof to show the condition occurred

			Issues Involving Express Conditions

	Express conditions are “strictly construed”  condition has to be completely and totally fulfilled to have effect
· Strict enforcement even when it doesn’t make much sense or causes hardship/forfeiture
· Disproportionate Forfeiture Rule = if the situation is too unfair, court might be willing to excuse the failure to fulfill the condition

Determining whether a K obligation is an 1) expressly conditional promise, 2) unconditional duty, or 3) both:
· Court examines intent of parties, but when intent unclear, K law adopted presumptions:
· Unconditional duty interpretation favored when event necessary to fulfill the condition is within the obligee’s control
· Interpretation that reduces promisor’s risk of forfeiture is preferred
· When in doubt, promise interpreted as unconditional duty (typically in absence to trigger words, courts will interpret as unconditional duty - more likely to be what parties intended)
· Interpretation as both a duty and condition is very unusual
· Interpreting an ordinary promise as a condition is unusual but negotiating history can reveal intent of a condition

Effect of whether a K obligation is an 1) expressly conditional promise, 2) unconditional duty, or 3) both:
1) Expressly conditional promise  if condition doesn’t occur, no obligation to accept or pay; cannot sue for damages resulting from failed condition
2) Unconditional duty  failure to carry out promised duty can serve as basis for breach action (sue for damages), but obligation to accept/pay still exists 
3) Both  if condition doesn’t occur, no obligation to accept or pay; also can sue for damages for failure to carry out duty

Conditions of satisfaction:
· When dependent upon personal satisfaction, use subjective test  condition remains unfulfilled if person honestly and in good faith is unsatisfied
· Taste, fancy, or personal judgment  only excused if in bad faith
· In commercial setting, use objective test  condition is satisfied if a reasonable person would be satisfied
· Utility, fitness, or value
· When dependent upon 3rd party satisfaction, majority uses subjective, minority uses objective test

Pay if paid clauses:
· Interpreted as indicating an estimated time of payment  b/c the contractor, not the subcontract, bears risk that the developer won’t pay

	Issues Involving Constructive Conditions (including material/immaterial breach)

	· Only have an effect in a bilateral K w/ executory (unperformed) duties on both sides
· All constructive conditions applied in the interest of justice – no strict construction

4 basic uses:
1) Allow a court to insert a term necessary to carry out intent of parties and make operation feasible
2) Regulate tender of performance and make duties enforceable when performance obligations can be accomplished simultaneously
3) Regulate order of performance
4) Regulate occurrence and consequence of immaterial, material, and total breach

Tender of performance: constructive condition fulfilled by a party’s offer of performance + manifest present ability to perform
· When performance is due simultaneously, tender of performance is constructive condition precedent

Order of performance:
· Where simultaneous performance is possible
· Once tender has been fulfilled, there is a concurrent condition of exchange (perform at same time)
· Where one party’s performance takes time and the other doesn’t
· Complete performance by party taking time is a constructive condition of performance of party not taking time

Quality of performance: whether there is a material or immaterial breach
· It is a condition on each party’s remaining duties to perform that there is no material failure by the other party to render performance due earlier
· i.e. each party’s future performance obligation is constructively conditioned upon there being no material failure by the other
· Only matters whether it is material or immaterial in a bilateral K w/ executory duties remaining on both sides at time of breach
· Doctrine of material/immaterial breach does not apply to unilateral Ks  in unilateral, K not formed until offeree has completed performance (Q of whether or not non-breaching party can suspend performance is irrelevant)

Types of breach:
1) Immaterial Breach:
· Not concretely defined but it is a breach that isn’t as serious as a material breach and non-breaching party might get some of the performance due
· Also defined as a failure to perform a duty due under K that results in the excused non-occurrence of a constructive condition of exchange
2) Material Breach:
· Uncured material failure to render a performance due at an earlier time  serious breach, party denied substantial amount of performance due
· Also defined as failure to perform a duty due under K that results in the unexcused non-occurrence of a constructive condition of exchange
3) Total Breach:
· When a party’s uncured material failure to perform discharges the other party’s remaining duties
· Once a material breach ripens into a total breach, K is over and remaining duties of innocent party are terminated/discharged

Effect of types of breach:
· Immaterial  non-breaching party must continue performance, but can sue for damages resulting from immaterial breach
· Material  non-breaching party entitled to suspend performance without liability
· Total  non-breaching party’s K obligations are terminated

Factors to determine whether a breach is material or immaterial:
a) Extent injured party is deprived of benefits which he reasonably expected
b) Extent which injured party can be adequately compensated for deprived benefit
c) Extent which breaching party will suffer forfeiture
d) Likelihood breaching party will cure failure
e) Extent which behavior of breaching party comports w/ standards of good faith and fair dealing (willful or intentional breach)

Circumstances determining whether a material breach has become a total breach:
a) Factors for determining material breach
b) Extent to which it reasonably appears to injured party that delay may prevent/hinder him in making substitute arrangements
c) Extent to which the K provides for performance w/o delay

1st Material Breach Doctrine:
· The 1st non-breaching party’s duties under the K are suspended, but if the 1st party’s breach is immaterial, then other party must perform or he will be in material breach
Substantial Performance Doctrine:
· So long as a party has substantially performed a duty, any discrepancy btw actual performance and promised performance will be immaterial breach
· Determining whether promise has been substantially performed:
· Extent of benefit non-breaching party received
· Extent of forfeiture breaching party will suffer if breach deemed material
· Extent of non-breaching party’s compensation through damages alone
· Good or bad faith of breaching party
· Likelihood that rectifying breach will result in “economic waste” rather than providing a benefit to non-breaching party

Transform material into immaterial:
1) Divisibility or part performance
a. Court will find some duties in K still enforceable even though there’s a material breach in the rest
b. Presumption that 2 K dealing with separate subjects w/ separate consideration are independent  can be overcome showing intent for dependent
c. Court will declare a K divisible upon a material breach when it is possible to:
i. Apportion the agreement into corresponding pairs of part performances &
ii. To view the parts of each pair as agreed equivalents
2) Cure
a. Will transform a material breach into an immaterial breach
b. Breaching party has the right to cure until breach becomes total  non-breaching party must accept the cure and continue performance
3) Waiver
a. Non-breaching party may waive (excuse) a material breach, transforming it into partial. But breaching party still liable for damages even though K not over.

Total Breach:
1) “Ripen” into total breach
a. Material breach becomes total breach through passage of time  after expiration of a reasonable period of time w/o cure
i. The more serious the breach, the shorter the time period
ii. When prompt performance is key, material and total breach can occur simultaneously
1. Time is of the Essence Clause  negotiated clauses may carry substantial evidentiary weight, make immaterial turn to total
iii. R 242 factors in determining length of time:
1. Extent non-breaching will be deprived of the benefit expected
2. Extent non-breaching can be adequately compensated for losses before breach becomes total
3. Extent non-breaching will suffer forfeiture if breach declared total
4. Breaching party’s good or bad faith
5. Likelihood of cure
6. Extent which further delay will prevent non-breaching from making substitute arrangements
7. Extent which prompt performance is part of the bargain
2) Immaterial breach followed by a repudiation creates total breach
a. Repudiation must either accompany or follow the breach (unlike anticipatory repudiation)  here, breaching party sends repudiation at the same time or right after the breach indicating they will no longer perform

			Excuse of Conditions

	For conditions precedent  duty becomes an unconditional promise
For conditions subsequent  remaining duties unenforceable b/c K will be interpreted as if condition occurred

Most common reasons:
1) Wrongful prevention, hindrance and noncooperation
a. Benefitting party breached duty of good faith and fair dealing
2) Waiver/Election
a. Benefitting party can choose to forgo the benefits (i.e. waive – excuse the non-occurrence/delay of the condition)  if condition waived, party is “estopped” from doing anything about the condition not occurring (unless the waiver is retracted)
b. Election = waiver made after performance due – cannot be retracted  if condition didn’t occur, but party excuses it after it was supposed to, “election” to “waive” material breach is irrevocable (not estopped from bringing suit for partial breach)
c. Implied waiver (by conduct)  party benefitted by condition accepts benefits, knowing about the condition not occurring
d. Waiver retractable if:
i. Involves executory duty under a bilateral K
ii. Party retracting gives reasonable notice AND
iii. Other party has not materially relied on the waiver
3) Excuse to prevent “disproportionate forfeiture”
a. Conditions excused if:
i. Enforcement will lead to disproportionate forfeiture; AND
ii. The condition is not as to a material part of the bargain
b. To determine whether a forfeiture is disproportionate  balance importance of condition to obligor against extent of loss suffered by obligee if condition is enforced

	Conditions, Performance, and Breach – UCC

	Tender: seller must establish a willingness and ability to deliver goods before he has a right to payment
· But, buyer MUST tender payment before the seller must tender delivery
· To fulfill obligation to tender delivery, seller must:
· Hold conforming goods at buyer’s disposition
· Give buyer reasonable notice to take delivery
· Either
· Make goods available at reasonable time and place if picked up by buyer OR offer delivery at reasonable time if delivered by seller

Perfect Tender Rule  every breach by seller in single lot K is a material breach and buyer discharged of remaining duties
· If goods delivered in a “single lot” and they don’t conform, buyer may:
a. Reject the entire shipment
b. Accept the entire shipment
c. Accept any unit and reject the rest
Limitations on Perfect Tender Rule:
· Installment K  
· Buyer can’t reject individual installment unless: 
· Non-conformity “substantially impairs” value of that installment & Either:
· Non-conformity can’t be cured OR seller refuses to give adequate assurance of cure
· Buyer can’t cancel entire K unless non-conformity with 1+ installments “substantially impairs” value of entire K
· Cure 
· Seller has right to cure upon reasonable notice if time for performance hasn’t expired
· Can still cure after time for performance expired IF 
· 1) Seller had reasonable grounds to believe what it sent would be acceptable and 
· 2) Timing of cure is reasonable in light of buyer’s needs
· 3) Buyer won’t be unduly inconvenienced by delay
· Complex machines  case law suggests no perfect tender rule for complex machines on theory that buyer can’t expect perfection
· Some courts require substantial non-conformity rather than perfect tender rule IF:
· Insubstantial delay in delivery causing no injury &
· Insubstantial defect w/ specially mfg goods which can’t be easily sold on market
· De Minimus Non Curat Lex  some courts hold no perfect tender rule when breach is very minor

How can a seller cure?
· Repair
· Seller w/ right to cure usually entitled to 1st cure by repair so long as buyer will end up w/ the benefit of their bargain
· Exception – Shaken Faith Doctrine  if breach serious enough that buyer would have “shaken faith” in safety of repair, seller must replace
· Replacement
· If repair doesn’t result in substantial benefit of buyer’s bargain, must give a replacement good (otherwise, buyer can reject repaired and sue)
· Entitled to perfect performance of replacement good? Most courts say only substantial performance  maybe can sue for small lack of performance – transforms perfect tender rule to immaterial breach doctrine
· Refund
· Seller can’t require buyer to accept a cure by refund  if seller doesn’t repair or replace, buyer entitled to terminate and sue

Performance by buyer  When buyer receives seller’s tender of goods, buyer may:
1) Accept
· Inform seller of acceptance after having reasonable opportunity to inspect
· Fail to reject them after reasonable time (keep and say nothing)
· Acting inconsistently with seller’s ownership of goods
· Effect of acceptance:
· Buyer must pay at K price
· Buyer can no longer reject
· Burden of proof to establish seller’s tender was non-conforming shifts to buyer
· Buyer obligated to notify seller of breach regarding tender or buyer barred from recovery
2) Reject
· Reject w/in reasonable time after delivery
· Seasonably notify seller of rejection
3) Revoke acceptance
· Only if non-conformity substantially impairs value of good to the buyer & EITHER
· 1) was difficult to discover when it was accepted OR
· 2) accepted knowingly by the buyer on reasonable assumption seller would fix it
· Revocation must occur w/in reasonable time after buyer discovered ground for it
· Revocation must occur before substantial change in condition of goods not caused by non-conformity



	Anticipatory Repudiation

	Receipt of repudiation gives innocent party conditional right to terminate  must indicate he is treating repudiation as final by:
1) Informing repudiator of his intention to treat repudiation as final
2) Bring suit for anticipatory repudiation; or
3) Materially changing his position in reliance on repudiation
· Once condition fulfilled, innocent party’s duties discharged
· Party receiving repudiation is entitled to ignore it or urge repudiator to retract w/o giving up right to later treat as final; entitled to suspend performance
· Under UCC, if repudiation comes when good is partially completed, seller may recover full damages if:
· A) stops production when received repudiation OR
· B) finishes making the good and tries to resell – must use reasonable commercial judgment in making the decision

What language/acts by repudiating party are necessary to constitute repudiation? Centers on overt communication of intention
· Statement indicating that he will commit a breach that would give a claim for damages for total breach
· Voluntary affirmative act rending obligor unable to perform w/o such a breach
· Acts sufficiently positive signifying party won’t perform
· Action which reasonably indicates a rejection of the continuing obligation (UCC 2-610)
· Failure to provide adequate assurances when rightfully demanded UCC 2-609(4) and R 251

Elements necessary to establish Anticipatory Repudiation:
1) Repudiation under a bilateral K w/ executory (UCC = unperformed) duties remaining on both sides 
a. EXCEPTION  where performance by innocent party is a condition precedent to the enforceability of the repudiated duty
2) Non-performance of repudiated duty would result in total breach (UCC = non-performance would substantially impair the value of the K)
a. If non-perf would only result in an immaterial breach, must wait until perf due to sue for breach & obligations aren’t discharged
3) Repudiation was definite and unequivocal (UCC = definitely and unequivocally indicate the repudiating party’s unwillingness/inability to perform)
a. A reasonable person in position of the innocent party must find unwillingness/inability to perform unmistakable

Effect of anticipatory repudiation: innocent party is 
· Immediately bring suit for breach
· Discharged from all further duties remaining
· Entitled to declare K terminated

Options for aggrieved party once K is anticipatorily repudiated:
· Await performance for a commercially reasonable time
· Resort to any remedy for breach  treat as total breach (duties discharged, sue for total breach, and cancel K)
· Suspend performance immediately
· **injured party doesn’t change effect of repudiation by urging the repudiator to change his mind

Retraction of repudiation:
· Until performance due, repudiating party can retract unless aggrieved party canceled K or relied on repudiation
· Must retract by communication fairly indicating the party now intends to perform, include any assurances
· Retraction reinstates repudiating party’s rights with due excuse and allowance for any delay caused by repudiation 
· i.e. buyer who retracts repudiation can’t sue seller for late delivery since seller had to take time to ramp back up production

Irrevocable repudiation:
1) When non-repudiating party has given notice to the repudiator that he considers the repudiation final and K terminated (includes bringing suit), OR
2) When non-repudiating party has materially changed position in reliance on the repudiation

Anticipatory Repudiation by failing to provide reasonable assurances under UCC:
· Reasonable demand for assurance when grounds for insecurity in performance arise
· Reasonable grounds of insecurity may = rumors; burden is low, just need good faith reasonable doubt
· Grounds for insecurity must become known after K formed
· Assurance requires giving willingness and ability to perform  aggrieved party decides what satisfies, but party demanded can decide how to provide (i.e. a full audit might not be necessary)
· What counts as adequate assurance? So long as a reasonable person in position of insecure party is satisfied
· UCC require demand in writing, but courts occasionally allow oral demand for assurance
· If party fails to provide assurances, deemed to have anticipatorily repudiated the K
· Must provide assurance w/in reasonable time, not exceeding 30 days
· Failure to respond adequately gives right to repudiation only if requesting party threatened with losing substantial part of bargain
· While waiting, insecure party may suspend performance if commercially reasonable (lateness is excused once assurance provided)
· Rule also exists in R 251  obligee has right to demand assurances upon reasonable grounds to believe that obligor will totally breach



	Discharging Duties By Substituted Agreement

	5 Types:
1) Substituted Performance  Party owing a duty arranges to discharge the duty by making a different performance than in original K 
a. Calls for performance not a promise
b. E.g., To get rid of a debt, A offers to give B a sweater  if A fails to give B the sweater, B can only sue on the sweater, not the original debt
c. A separate K – unilateral where offer is promise to discharge duty in return for an act, acceptance is offeree’s performance of act
d. Original duty is discharged when substituted performance occurs
2) Substituted Ks (includes Novations)  Party owing a duty discharges it by promising different performance 
a. Calls for a promise
b. E.g., To get rid of a debt, A says he promises to get the sweater and give it to B if B promises to discharge the debt
c. A separate K – bilateral where offer is a promise to discharge debt upon promised performance, acceptance is promise to do act
d. Novation = type of substituted K that includes someone else who wasn’t a party to the original K
i. E.g., Debtor’s sister offers to babysit creditor’s kids if creditor will forgive debtor’s loan  if sister doesn’t babysit, remedy would be value of substitute babysitter rather than the value of the loan
e. Upon valid formation, original debt is immediately discharged  if duty under new K is breached, obligor cannot sue to enforce original duty
3) Accords  obligee promises to accept stated performance in satisfaction of obligor’s existing duty, but original duty discharged only upon performance
a. E.g., Debtor offers to knit creditor a sweater if creditor forgives the debt, but creditor says he will only forgive debt when he has sweater in hand
b. If accord isn’t satisfied, obligee can sue on either promise
i. Typically a creditor will structure the new deal forgiving the debt like this so he can sue on either the debt or the value of performance
c. Can also have a novation that’s an accord
4) Mutual rescission and unilateral renunciation  each party agrees to discharge all of the other party’s remaining duties of performance
a. i.e. Destruction of the legal relation
b. Rescission will be valid as long as there are executory duties on both sides
i. Parties can agree to make restitution for partial performance
ii. Cannot have rescission if one side has already completed performance  would mean there’s no consideration
c. Unilateral renunciation  issue of no consideration, but if in writing it is enforceable even w/o consideration
d. Mutual rescissions  can be oral even though renunciations must be in writing
i. EXCEPTION: mutual rescissions of a duty to transfer interest in land must be in writing (SoF)
5) Releases  enforceable promise by a party that he is discharging a duty owed upon occurrence of a condition
a. Most states provide by statute that a release is binding even w/o consideration
b. Differs from substituted performance, Ks, or accords b/c discharge of duty happens immediately  in the others, obligee has only made a promise to discharge in exchange for completion of new performance

	Discharging Duties by Impossibility, Impracticability, or Frustration

	IMPOSSIBILITY
Elements:
1) Occurrence of an event which makes performance of a duty objectively impossible
a. Death or incapacity of a person necessary for performance of a duty
i. If performance doesn’t call for a specific person, death won’t discharge promisor’s duty
b. Existence of a specific thing necessary for performance either fails to come into existence or is destroyed
i. Goods would need to be identified to the K  has to be a particular good
c. Government regulation  subsequent illegality of the duty discharges that duty
d. Ks to repair existing building  if building is destroyed w/o either party’s fault, duty of contractor to perform repairs is discharged
i. Has to do with who has to buy insurance – owners/developers need to
e. Labor strikes  courts split on whether impossibility discharges duties
f. Objectively impossible = when nobody can perform subjectively impossible = when promisor can’t perform but someone else could
2) Non-occurrence of the event causing the impossibility was a mutually shared basic assumption on which the K was made
3) The event causing the impossibility occurred w/o fault of the party asserting the defense
4) The party asserting the defense didn’t implicitly or explicitly assume the risk of occurrence of the event
Partial Impossibility:
· If all elements of impossibility can be established as to that portion of goods destroyed, seller won’t be in breach for failing to supply that portion
· Remaining portion must be offered to customers on a pro rata basis &
· If buyer doesn’t wish only a pro rata amount of his order, he may reject w/o incurring liability
IMPRACTICABILITY
Elements:
1) Occurrence of an event which makes performance of a duty objectively impracticable
a. Deterioration of a specific thing necessary for performance as makes performance impracticable
i. Has to be extreme or unreasonable difficulty or loss  MASSIVE, like 600% - 1000% more expensive
1. Very difficult to satisfy – hasn’t taken off as a defense
b. Governmental regulation
2) Non-occurrence of the event causing impracticability was a mutually shared basic assumption on which K was made
3) Event causing impracticability occurred w/o fault of party asserting the defense
4) Party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event
a. People will often lose on this b/c they assumed the risk
b. Has to do with foreseeability  the more foreseeable, the more a party will be held to have implicitly assumed the risk by failing to negotiate protection for itself

FRUSTRATION
Elements:
1) Occurrence of an event which substantially frustrates a party’s principal purpose in entering the K
a. W/o the occurrence of event, the transaction would make little sense
2) Non-occurrence of the event causing the frustration was a mutually shared basic assumption on which the K was made
3) Event causing the frustration occurred w/o fault of party asserting the defense
4) Party asserting the defense didn’t implicitly or explicitly assume the risk of occurrence of the event
a. Not fairly w/in the risks assumed under the K
b. Foreseeability  if not being able to use it is foreseeable for some reason, not necessarily that the exact reason why was foreseeable

Often it is the supplier who uses impracticability/impossibility, but buyer with frustration
· You can always pay but it doesn’t make sense to pay given the event

Force Majure Clause:
· Says that neither party shall be liable for failure to perform if performance is made impossible, impracticable or is frustrated due to any occurrence beyond reasonable control, including acts of God, fires, floods, wars, sabotage, accidents, labor disputes and strikes, shortages, governmental ordinances, rules and regulations

Relation to Mistake Doctrine:
· Look to impossibility, impracticability, and frustration when events occur after K is signed
· When events were in existence at time K was entered into, look to both doctrines






	Warranties Under UCC

	3 Types:
1) Express Warranty
a. Buyer must prove:
i. Seller made a sufficiently factual promise about the qualities or attributes of the goods which turned out not to be true 
ii. Factual promise was part of the basis of the bargain
iii. Failure of the good to live up to expectations caused the buyer’s damage
b. By means of…
i. Affirmation of fact or promise made by seller relating to the goods OR
ii. Description of goods OR
iii. Sample or model shown to buyer as representative of the goods buyer will receive
c. Requires that any representation made to buyer must be factual before actionable  the more verifiable/provable, the more factual
d. Basis of Bargain
i. Same as reliance
1. Jdx Split  some states say it is the same as reliance; others care about whether the buyer was aware of it before purchase
ii. Made by seller before K formed
iii. Key is that it’s weaved into the bargain  if  can prove buyer didn’t see the warranty before purchasing, it wasn’t basis of bargain
e. Disclaiming an Express Warranty
i. Seller can take warranty back and disclaim it, but must be conspicuous 
ii. Words of warranty and words of disclaimer construed as consistent w/ each other
iii. If they cannot be consistent, buyer’s rights governed by 2-316:
1. Disclaimer is inoperative  subject to PER
a. Almost impossible for an oral warranty to be enforceable when paired w/ a written warranty disclaimer
b. Disclaimer might be unenforceable b/c unconscionable or breach of good faith
c. When dealing w/ pre-printed K, unlikely that drafter will win – likely to get evidence in
d. PER really becomes an issue when dealing with Ks btw individuals, where bargaining power is more equal
2) Implied Warranty of Merchantability
a. Buyer must prove:
i. Seller was a merchant
ii. Goods were not “merchantable”
1. Goods are merchantable if…
a. Pass w/o objection in the trade
b. Fair and average quality if fungible
c. Fit for the ordinary purposes for which goods are used
b. Disclaiming Implied Warranty of Merchantability
i. Can be disclaimed in plain statement of disclaiming using word “merchantability”
1. Can be oral or in writing, but if it writing must be conspicuous
ii. Disclaiming all implied warranties  “as is” or “with all faults”
1. Must also be conspicuous
2. Some courts hold only would be enforceable w/ sale of used goods
3) Warranty of Fitness for a Particular Purpose (“Fitness Warranty”)
a. Buyer must prove:
i. Seller at time of K’ing has reason to know of any particular purpose for which goods are required
ii. Seller has reason to know buyer is relying on seller’s skill or judgment to furnish suitable goods
iii. Goods didn’t perform as warranted
b. Disclaiming Warranty of Fitness for a Particular Purpose
i. Disclaimed by statement like “There are no warranties which extend beyond the description on the face hereof”

Notice Requirement:
· Buyer must notify seller of breach of warranty w/in reasonable time after discovery
· Enforced more strictly B2B, but courts often say filing litigation is sufficient notice when dealing with consumer

Privity no longer required  can bring suit against anyone in the vertical chain of distribution



	Ks Involving 3rd Parties

	3rd Party Beneficiary Ks

	Promisee  bargains for promise to benefit TP
Promisor  performs/promises an act that benefits TP
TP Beneficiary – issue here is whether they can sue, what defenses will the promisor be able to assert

Intended TPB:
· If right to performance in beneficiary is recognized as appropriate to effectuate intent of parties & EITHER:
· Performance will satisfy an obligation to pay $ to the beneficiary (i.e. Creditor beneficiary) OR
· Creditor beneficiary  purpose is to satisfy a debt
· Circumstances indicate promisee intends to give beneficiary the benefits of promised performance (i.e. Donee beneficiary)
· Donee beneficiary  purpose is to make a gift OR confer a right to performance that was not already owing
Incidental TPB:
· Beneficiary who is not intended – everyone else

When is a beneficiary entitled to sue the promisor for non-performance?
· All intended TPBs entitled to sue
· INCLUDES individuals who weren’t identified at time of K’ing
· EXCLUDES intended TPBs who disclaim their rights under the promisor/promisee K
· i.e. beneficiary who hasn’t previously assented may, in a reasonable time after learning about it, render any duty to himself inoperative
· Requirements to effectively accomplish disclaimer by beneficiary:
· 1) Beneficiary gives notice of disclaimer
· 2) Notice is given w/in reasonable time after learning about the K
· 3) Notice is not received after the beneficiary has already assented  after expiration of reasonable time, beneficiary deemed to have impliedly ratified the arrangement by silence and can’t disclaim it
· Recurring fact situations about whether beneficiary is incidental or intended:
· Citizen’s right to enforce a govt K w/ party providing municipal service
· Majority says citizens are NOT entitled to sue  i.e. they are incidental
· Construction Ks  can developer bring suit against the subcontractor on theory that developer is an intended beneficiary
· Majority says developers are NOT entitled to sue subcontractors

When is a beneficiary entitled to sue the promisee?
· If intended beneficiary has an enforceable claim against promisee, he can obtain a judgment against either/both the promisee or promisor
· Based on their respective duties
· In a Donee situation, donee beneficiary may not have right to sue promisee b/c promisee may not have had a duty to give the gift to done  but, donee can sue promisor b/c promisor did have duty to donee
· May only be satisfied once – up to beneficiary which party he seeks enforcement
· If judgment is satisfied vs promisee, promisee has a claim for reimbursement vs promisor

What defenses will promisor be entitled to assert in a suit by beneficiary?
· Beneficiary stands in the shoes of the promisee and is subject to any defenses (or failure of condition) the promisor could assert in a claim brought by the promisee
· BUT promisor cannot assert defenses the promisee could assert in a suit brought by the beneficiary
· E.g., promisee owed $ to beneficiary procured by fraud – promisor can’t assert fraud as a defense in suit brought by beneficiary
· In event of immaterial breach by promisee, beneficiary’s recovery against promisor is subject to offset by amount of damages promisor suffers

Can the promisee sue the promisor for non-performance?
· Yes, for breach by the promisor  BUT acts as a trustee and must turn over recovery to beneficiary

May promisor and promisee modify/rescind the K to the beneficiary’s detriment?
· Promisor and promisee have power to modify/discharge the K
· EXCEPTIONS:
· Can’t modify/discharge if there is a no modification term
· Power terminates when beneficiary, before receiving notification of discharge/modification:
· Materially changes his position in justifiable reliance on promise OR
· Brings suit on it OR
· Manifests his assent to it at the request of the promisor or promisee

Distinction btw TPB Ks and Accords or Novations  
· In novations/accords, creditor must agree that performance by a TP will discharge the debt; in TPB, beneficiary doesn’t need to agree or even know
· E.g., novation/accord = creditor agrees to discharge debtors duty to pay him if a 3rd party performs
· E.g., TPB = creditor not directly King – debtor Ks with TP for TP to pay creditor upon debtors performance

Distinction btw TPB K and Assignment  usually assignment involves 2 Ks whereas TPB is just 1

	Assignments

	Assignor  promisee/obligee – after assignment, no longer has right to performance by obligor (can’t assign power to accept, only right)
Obligor  promisor – originally owed performance to assignor, but after assignment only owes performance to assignee
Assignee  obtains right to performance from obligor after assignment

Requirements for an effective assignment:
1) Manifestation of assignor’s intent to transfer a K right
2) Right assigned must exist at the time of transfer, and not be a right that will only exist in the future
a. Future right = promise to pay
3) Transfer must be with no further action or manifestation by assignor
a. If assignor still has to do something, it’s a promise to pay
4) Manifestation of acceptance by assignee (did not cover the exceptions)
a. Assent manifested via K when assignment for value  only becomes an issue in gratuitous assignment
5) Manifestation of acceptance not required obligor
a. BUT, until notice, performance can be effectively rendered to assignor
i. If performance rendered to assignor before notice, obligor’s duties are discharged
6) LIMITATIONS: Assignment not valid if…
a. Materially changes the duty of the obligor
b. Materially increases the burden or risk of the obligor
c. Materially impairs the obligors chances of return performance
d. Materially reduces the value of the K to the obligor (don’t worry about this one)
e. Violates public policy or statute
i. Generally will only come up re wages  extra burden on employer and you won’t work as hard if the person doing the work isn’t receiving the benefit
1. A court could say a portion of wages can go toward a judgment like child support
2. CA – statutory exception for paying loans
f. Assignment can’t be prohibited by a viable “anti-assignment” clause in K
i. Courts interpret them very narrowly b/c courts like free assignability of K rights  interpret them as: 
1. Benefitting the obligor, so obligor can waive the protections
2. Anti-delegation provisions only, unless circumstances indicate otherwise
3. Promises, not conditions, so that if K is assigned, assignment is valid but assignor is liable to obligor for breach of K
4. Interpret a reasonableness limitation on obligor’s refusal to waive, especially in commercial Ks

What defenses can be asserted by obligor in a suit by assignee?
· Assignee acquires no more than what assignor had  all defenses against assignor can be used against assignee

When can the assignee sue the assignor?
· Sue for breach of warranty:
· In assignment for value:
· Assignor warrants  
· He will not impair or defeat the value of the warranty and has no knowledge of any fact which would do so AND
· The right assigned actually exists and is not subject to defenses good against the assignor
· Assignor does not warrant 
· The obligor is solvent or that the obligor will perform
· No warranty in gratuitous assignments – so, no claim exists as result of assignment

What are the rights of the assignor and obligor to modify/terminate the assignment after assignment?
· Assignment for value can’t be modified/terminated after assignment  they are a separate K
· Gratuitous assignments may be modified UNLESS:
· Assignment was made in writing
· Assignment is accompanied by a “token” (e.g., giving someone lottery ticket)
· Performance of the assignment has been completed OR
· Assignee reasonably and foreseeably relies on assignment, to the extent necessary to avoid injustice

Interpretation of assignment language:
· Assignor assigns a RIGHT, but delegates a DUTY
· An assignment “of the contract” or of “all of my rights under the K” is an assignment of the assignor’s rights AND a delegation of his unperformed duties due under the K

	Delegation

	Delegating party (obligor)  At start of K, had exclusive right and duty to perform for obligee
Obligee  Originally in K only delegating party could perform for obligee. After delegation, obligee must accept performance by delegate.
Delegate  After delegation, delegate acquires a right, but not the duty, of performance to obligee

Consequences of an Effective Delegation:
1) Delegate acquires a right, but not a duty, to perform
a. The duty to perform stays with the delegating party, and, absent any other relationship, suit for non-performance is obligee vs. delegating party
b. BUT, performance by the delegate discharges the obligation of the delegating party
2) Upon effective delegation, obligee must allow performance by the delegate, but cannot sue the delegate for failure to perform
a. Might be able to sue under TPB theory  TP (original obligee) can sue as an intended TPB of promisor (original delegate)
3) When there is an assignment of the K, presumption  simultaneous assignment to the right & delegation of the duty
4) Right of delegating party to sue the delegate upon non-performance is the same as the right of the promisee to sue the promisor for non-performance under TPB

What Makes a Delegation Effective?
1) Must be a manifestation of intent to transfer a valid duty under an existing K
a. Obligee doesn’t need to consent or be aware of the delegation for it to be effective
i. Obligee can only object if they have a substantial interest in who performs
2) No prohibition against delegation of the duty, UNLESS:
a. Contrary to public policy
i. E.g., municipality outsources a municipal function considered necessary to public safety (i.e. municipality can’t delegate duties of jail)
1. Letting cities do this more and more
b. Personal Services Ks  obligee has substantial interest in who performs
i. Party has a substantial interest in the particular person that performs
ii. When individuals specifically named, likely to be non-delegable
c. No valid anti-delegation clause, UNLESS  delegation is contrary to the terms of the promise
i. Courts tend to enforce anti-delegation clause if delegating party and obligee have entered into it knowingly

Difference btw Novation and Delegation:
· Novation = party who is owed a duty agrees to accept the promised performance of another in satisfaction of that duty  effective delegation does not discharge the delegating party’s duties




	Remedies

	Equitable Remedies

	Types:
1) Specific Performance  court orders a party to perform the duty
2) Prohibitory Injunctions  court orders a party to refrain from doing something that would interfere w/ performance
3) Reformation  court orders a K to be re-written to reflect true intent
a. Parties had deal not accurately transcribed in a writing; &
b. Mistranscription was result of either a clerical error OR fraud of other party

Elements to obtain an order for equitable relief:
1) Award of money damages is inadequate to put party in position he would have been had K been performed
· Factors weighed to determine if $ damage are adequate:
· Difficulty in proving damages w/ reasonable certainty (i.e. amount too speculative)
· Difficulty of procuring a suitable substitute performance upon award of $ (i.e. substitute not readily available)
· The more unique, the more likely equitable relief will be rewarded
· Showing it is fairly unique  undue difficulty to find replacement
· Land always considered unique
· Likelihood $ damages couldn’t be collected
2) No undue practical limitations on courts ability to grant equitable relief (always in courts discretion)
· Factors court may weigh in deciding has to do with how burdensome supervision:
· Terms of K sufficiently certain to provide basis for court order
· Make order clear so party avoids contempt
· Fine line btw Ks so indefinite it can’t be enforced and Ks too indefinite to support equitable relief but still can be enforced
· Nature of performance would impose a supervisory burden that’s disproportionate to advantages from specific enforcement
· K calls for personal services
· Calls for specific person to perform usually based on talent, skills, training (non-delegable)
· May seek a damage award or prohibitory injunction preventing competitive work
· NOT entitled to injunction if:
i. Result of order will compel an undesirable personal relationship OR
ii. Breaching party will be left w/o a reasonable means of making a living if order issued
· Covenant not to compete (enforced by prohibitory injunction)
· General rule  enforced if freely negotiated and voluntarily assumed by employee & 
· Employee exposed to trade secrets
· Employee gained good will of customers & were gained over a long period of time w/ great effort
· Promisor is seller of a business OR
· Promisor is partner of a “real” partnership
· REQUIRES: reasonably limited in time, geography, and scope
· In CA  Largely void as against public policy
· Blue Pencil issue
· Companies would write them as broad as possible and wait for cts to reduce and enforce it  cts decided not to edit and just judge them whether they are reasonable or not
3) Award of equitable relief won’t be unfair by violating an equitable principle (i.e. non-breaching party entered into K fairly  no “unclean hands”)
a. Act compelled by equitable relief is contrary to public policy
b. Breaching party’s assent was induced by unfair business practice (specific performance would be unjust)
c. Specific enforcement would cause unreasonable hardship to breaching party
d. Specific enforcement won’t result in non-performance of a substantial part of the agreed exchange
i. Substantial part of return performance has already been rendered or will be likely (e.g., court won’t order seller to give goods if B won’t pay)

Equitable remedies under UCC:
Specific performance
· Court should order specific performance when it would be unreasonably burdensome to require buyer to locate and acquire comparable goods
· Replevin  non-breaching buyer can have officer take possession of goods and hold them during the pendency of breach suit

	Money $ Damages

	Efficient Breach Doctrine:
· Party should breach if he is willing to pay for damages and will be economically better off than if he performed

Types of “interests”:

Rule  non-breaching party entitled to pick whichever valuation method, so long as the value of the interest can be proven

1) Expectation interest (“benefit of bargain”)
a. $ amount placing non-breacher in position he would have been in had K been performed
b. Forward looking  looks ahead to position non-breacher would have been in; place $ value on what non-breacher would have after performance

2) Reliance interest (“out-of-pocket”)
a. Backward looking  Places non-breacher in same position as he was before K
b. $ amount of out-of-pocket costs incurred by non-breacher up to time of breach in reliance on breaching party’s performance
c. Recovery based on reliance interest in other situations:
i. Promissory estoppel
ii. Pre-performance prep by offeree which doesn’t rise to level of acceptance
iii. Actions taken in reliance on promises that are unenforceable under SoF
iv. Actions taken in reliance on promises made in preliminary negotiations

3) Restitution interest
a. $ amount a party has unjustly enriched the other at time of breach  reasonable value of benefits that party has received up to breach
b. Backward looking  put benefitted party in position he was in before K by forcing that party to pay value of his benefit

Recovery of pre and post-judgment interest on an award:
· Non-breaching party entitled to prejudgment interest (collect interest on award since time of breach rather than time judgment is entered) if:
· Amount of damages is a “sum certain” (i.e. fixed sum of $ or performance w/ a fixed value)
· Typically 3-10%, simple not compound

Reduction of future awards to present value:
· In order to avoid overcompensation, K law reduces an immediate payment of damages based on future payments to present value
· E.g., breach of K for $100,000 for 10 years would be $1M in damages, but the value of the $100,000 each year would be greater or less if person invested, inflation, etc.

Types of damages
1) Consequential damages:
a) Damages suffered as a consequence of the breach
b) Recoverable only if foreseeable to breaching party
c) 2 types: Hadley case w/ shipping to glouster
i) Direct  damages which a reasonable person in shoes of breacher would foresee as a consequence of breach at time of K’ing
(1) Follow in the ordinary course of events from the breach (R 351) OR losses resulting from general needs (UCC)
ii) Indirect/Special  not foreseeable; unrecoverable unless non-breacher puts breacher on notice at time of K’ing
(1) Losses suffered as a result of special circumstances, beyond ordinary course of events (R 351) OR particular requirements/needs that seller had no reason to know (UCC)
d) UCC only grants consequential damages to buyer
e) 2 types under UCC:
i) Consequential economic loss
(1) Must be foreseeable  seller must have reason to know that this type of loss would follow breach
(2) Injury to the good itself is considered economic loss
ii) Consequential personal injury and personal property loss
(1) Buyer need only show that such losses proximately resulted from any breach of warranty (i.e. breach was proximate cause)

2) Direct damages:
a) Lost value involved in not obtaining full performance

3) Expectation damages (benefit of the bargain damages):
a) Awarded as a result of breaching expectation interest
b) Measured by value necessary to put party in position he would’ve been had K been performed
c) Typically won’t be sought for a “losing” contract (where party would lose $ if K carried out)  will seek restitution or reliance instead
i) Burden of proof on breaching party to show it would be a losing K
d) LIMITATION
i) Certainty  damages must be proven w/ reasonable certainty (non-speculative)
(1) Often has to do with lost profits as a consequential damage resulting from collateral transaction that couldn’t take place b/c of breach
(a) E.g., buyer planned to resell 
(b) E.g., use goods as raw materials in mfg of another product
(c) E.g., breach causes delay in opening of an establishment
(i) The newer the business, the less likely ct will find profits can be proved w/ reasonable certainty
(ii) Some courts will use #s profits made when it finally did open
(d) Uncertainty stems from fact there is no proof these collateral sales would have taken place or what the price/profit would have been
(i) The more lost profits depend on uncertain tastes/preferences by public, more unlikely they can be established
(ii) The longer the period of time or weaker connection btw breach and collateral sale, more unlikely they can be established
(2) Guidelines to determine whether a loss has been proven w/ enough certainty to be recoverable:
(a) Close case, doubts as to certainty are resolved against breaching party
(b) Certainty less strictly applied when breach is deliberate
(c) Reasonable basis calculations likely to be accepted as sufficient
ii) Foreseeability  type of loss must have been reasonably foreseen at time of K’ing in order to be recoverable
(1) Only necessary that loss be probable, not certain
(2) Only type of damage needs to be foreseeable, not amount
iii) Avoidability  damages sought must not have been avoidable (i.e. can’t recover damages that could have easily been mitigated)
(1) Injured party who takes reasonable steps to avoid loss can still recover full amount even if those steps are unsuccessful or not cheapest way
(2) Never the case that an injured party will be liable for not mitigating  they just won’t recover for the breach

4) Incidental damages:
a) Costs incurred by non-breacher after breach (often to avoid further loss)
b) Recoverable so long as decision to incur a cost in order to avoid further loss was reasonable and amount reasonable
c) UCC incidental damages:
i) Buyer  out-of-pocket expenses incurred after the breach (e.g., inspection, receipt, transportation of goods rejected & and expenses w/ cover)
ii) Seller  out-of-pocket expenses incurred after breach in connection with the return or resale of the goods

5) Liquidated damages:
a) Damages fixed by parties in advance as amount due upon breach
b) Will not be enforced if too small or too large  no windfall or unfair penalty – goes against efficient breach doctrine or will make K illusory
c) Clause w/ alternative means of performance  sometimes parties will K with an either/or performance – looks like a liquidated damages clause
i) E.g., Purchase $300 worth of oil OR PAY $50 vs. Purchase $300 worth of oil and in event of breach pay $50
d) LIMITATION  only recoverable if:
i) Actual damages would be hard to calculate
(1) Once difficulty in calculating can be proved, courts will allow reasonable estimate
ii) Amount is a reasonable estimate of what actual damages would be
(1) Common law  reasonable estimate of anticipated harm, not actual harm
(2) Newer rule  ok if reasonable estimate of actual harm
iii) Some courts require parties can’t intend clause to be a penalty

6) Nominal damages:
a) Non-breacher still entitled to collect nominal if he hasn’t been damaged or can’t sufficiently prove amount due
b) Typically around $1
c) Some Ks provide prevailing party entitled to attorney’s fees for breach action  nominal will allow someone to be designated as the winner

7) Punitive damages (exemplary damages):
a) Damages awarded as punishment for behavior  awarded much less in K than in tort, generally not recoverable in K
i) Some argue punitive damages should be recoverable when there’s a violation of duty of good faith and fair dealing
b) R 355 only allows punitive when breach of K also turns out to be a tort (i.e. fraud)
c) General EXCEPTION:
i) Punitive damages can be recovered for bad faith breaches of insurance Ks

8) Reliance damages (out-of-pocket damages):
a) Compensate for interference w/ non-breacher’s reliance interest
b) Measured by value of out-of-pocket costs incurred by non-breacher up to time of breach in reliance on performance
c) Does not include consequential damages or lost profits  typically only out-of-pocket costs (including labor)
d) Backward looking  put injured party in position he was in before K was entered into
e) Available as an alternative to expectation damages  but typically only sought when can’t prove expectation damages w/ reasonable certainty 
f) LIMITATIONS 
i) Must be proven w/ reasonable certainty
ii) If losing K, amount of loss must be subtracted from reliance recovery
(1) b/c party shouldn’t be in better position, if breacher can prove that non-breacher would lose $ on K, amount of loss must be subtracted from reliance recovery
(2) usually losing K lead to restitutionary recovery
iii) Value of materials that can be salvaged must be subtracted
iv) Damages claimed must not have been avoidable w/o undue burden, risk, or humiliation

9) Emotional Distress damages:
a) Generally not recoverable in K suits, EXCEPT:
i) When breach results in tangible personal injury
(1) E.g., breach of warranty where product causes injury
(2) E.g., breach of promise to use reasonable care in services like a dr treating a patient
ii) When emotional distress is particularly likely to result from breach of a specific K  limited to 3 situations:
(1) Mortuary mishandling a corpse
(2) Mistaken delivery of communication informing the wrong person of a death of a loved one
(3) Insurance company guilty of bad faith breach
(4) Minority says wrongful termination – employer should know that fired wrongfully will cause emotional distress

Calculating Damages:
LV = lost value; I = incidental loss; C = consequential loss; CA = cost avoided; LA = loss avoided

CALCULATING EXPECTATION DAMAGES:
ED = LV + I + C – CA – LA 


Employment Ks:
· Breach by employer:
· LA  if employee takes other work (whether comparable or not), new salary must be subtracted as a LA
· BUT, employee doesn’t need to take a job not comparable  could recover lost salary
· Breach by employee:
· LV = reasonable salary employer had to pay replacement
· C = in theory, any profits breaching employee would have made – hard to prove

Construction Ks:
· Breach by builder:
· LV calculated in 2 ways:
· Diminution in fmv of property caused by breach OR
· If diminution in fmv > cost of completion, then use cost of completion
· Amount necessary to finish or fix work
· Even if cost of completion > diminution in fmv, injured party still generally entitled to cost of completion
· BUT, if cost of completion is “clearly disproportionate” (cost so much more) than diminution in fmv, only use decreased fmv
· Breach by property owner:
· Shortcut  recovery = amount spent to date + expected profit – loss avoided
· Loss avoided  typically involving materials that can be salvaged for work on other jobs

Real Estate Ks:
· Breach by buyer:
· If seller resells months later, LV might include lost interest for those months
· Breach by seller:
· Often buyer can get specific performance b/c land is unique
· American rule (expectation damages)  fmv – K at time land should be conveyed (expectancy) (+ any incidental damages or down payment) 
· English rule (reliance damages)  any $ paid + reliance damages, unless bad faith

DAMAGES UNDER UCC
-Typically expectation damages
· BUYER’S DAMAGES
· Cover Damages  For buyer who covers (purchases replacement goods – i.e. does not have goods at time of suit)
· FORMULA  Cover Damages = (cost of substitute goods) – (K price) + I + C – CA
· CA = expenses saved b/c of breach
· Reasonable cover by acting in good faith and w/o reasonable delay  immaterial that method wasn’t cheapest, as long as good faith/reasonable

· Market Differential Damages  For buyer who chooses not to cover
· FORMULA  Mkt Diff Damages = (market value of substitute goods at time buyer learned of breach) – (K price) + I +C – CA 
· Can also recover any deposit, down payment, or full payment
· Determining the “Temporal” Market  market price pending at time buyer learned of breach
· If anticipatory repudiation by seller and case goes to trial before delivery date:
· Buyer limited to price at time of repudiation if 1) price volatile & 2) cover is easy
· Determining the Geographic Market  
· Breach by never tendering  place for tender
· Breach by sending non-conforming goods  place where goods arrived

· Buyer’s Warranty Damages  keep non-conforming good and sue for breach of warranty rather than reject it and sue for $ damages
· FORMULA  Buyer’s Warranty Damages = (value of goods as warranted) – (value of goods actually received) + I + C
· Difference btw value of goods as promised and value of goods received
· Focus of recovery is on fmv of goods as promised and received, NOT on K price
· Possibility that recovery can be greater than K price
· Often measured by cost to repair non-conforming goods
· For tendering after the delivery date, buyer may recover the loss in any manner reasonable (b/c the formula would yield $0)
· Buyer’s right to offset damages
· Buyer entitled to deduct the damages from purchase price as long as buyer gives adequate notice
· E.g., S shipped B cheaper TV but B decided to keep it and then later got bill for more expensive one  B is entitled to deduct difference in value from the bill
· Buyer entitled to recover $ already paid (i.e. deposit, down payment, etc.)

· SELLER’S DAMAGES
· Seller entitled to bring action for full K price (basically specific performance) when:
· Buyer has accepted the goods
· If buyer accepts and then sends back, buyer still liable for full K price
· Buyer also liable for storage and other incidental expenses
· Buyer implicitly given seller permission to resell goods – upon resale, proceeds credited to breaching buyer
· Seller sends conforming goods to buyer after risk of loss passed to buyer and when goods are thereafter lost or destroyed before acceptance
· Buyer’s risk of loss if goods destroyed during transit
· Seller reasonably tries to re-sell but is unable to for a reasonable price
· Seller does not attempt to re-sell goods b/c efforts will be unavailing
· **when seller is successful in action for full price, must give goods to buyer  “forced sale”

· Seller’s Cover Damages  For seller who covers (re-sells the goods)
· FORMULA  Seller’s Cover Damages = (K price) – (re-sale price) + I – CA
· Resale must be at fair price

· Seller’s Market Differential Damages  For seller who does not cover
· FORMULA  Seller’s Mkt Diff Damages = (K price) – (market price for goods) + I – CA – LA
· Determining the Temporal Market: 
· Breach is by buyer’s unjustified non-acceptance of goods  market price pending at time of tender
· Breach is repudiation and trial occurs before date of tender  market price when aggrieved party learned of repudiation
· Determining the Geographic Market:
· Place for tender

· Seller’s Lost Profit Recovery  Lost Volume Seller 
· Breach actually cost a sale b/c they could have made 2 sales
· Requirement  must have excess supply
· FORMULA  Seller’s Damages = (Profit from breached K) – (I) 

· Seller’s Lost Profit Recovery  when Mfg only has Partially Completed Good
· FORMULA  Seller’s Damages = (Profit from breached K) + (I) + (Costs reasonably incurred up to time of breach) – (proceeds of resale)
· Proceeds of resale means scrap value of materials which could be reused/resold

· LIMITATION or MODIFICATION on K REMEDIES UNDER UCC
· Parties w/ equal bargaining power may validly modify remedies provided in UCC
· E.g., repair or replacement clauses
· 2 limitations:
· 1) Limited by “fails of its essential purpose” rule
· When an exclusive or limited damage provision fails of its essential purpose, buyer is then entitled to recover under any UCC remedy
· If there are 2 limited damages clauses (e.g., repair and replace & limitation on consequential damages), courts analyze whether party intended clauses to be dependent or independent
· 2) Clause limiting recovery of consequential damage can be avoided if unconscionable & such a clause which limits recovery for injury to person is prima facie unconscionable

	Restitution

	In General:
· Based on value of enrichment received by benefitted party, not the value of the aggrieved party’s promises
· If those benefits turn out to be worth more than the value of the promised performance, can recover more than the K price
· Restitutionary recovery based only on what party actually receives
· Puts benefited party in position he was in before K’ing  pay for value of enrichment party didn’t have before K
· Potentially a remedy for breaching and non-breaching parties

Predominant situations in which restitution is available:
a) K totally breached
b) K is avoided b/c of a defense
c) K is discharged due to impossibility, impracticality, or frustration
d) Breaching party seeks recovery for part performance
e) Party seeks recovery for quasi-K
· Quasi-K limited to restitution b/c there was no K (implied-in-law K)
· Aggrieved party limited to a cost avoided recovery

Rules common to all restitution actions:
1) Value of benefits must be properly valued under the appropriate theory
2) Party seeking restitution must make restitution

2 Methods of Valuing Restitution Interest:
1) Cost Avoided Method
a. Reasonable value of the benefit received as measured by the reasonable cost to obtain that same benefit from another
2) Net Benefit Method
a. Extent to which the other party’s property (or net worth) has been increased in value  difference btw value before and after actions
· Cash payment will generally be same under each method, but services they will be different
· Courts will use method that seems most just

Presumptions as to which method should be used:
1) When non-breaching seeking restitution against breaching, non-breaching entitled to recover under method that yields the most
2) When breaching seeks restitution against non-breaching, breacher entitled to recover under method that yields least

Limitations on right to seek restitution:
1) Only available if injured party would be able to sue for total breach, not partial breach
2) Injured party not entitled to restitution if he has performed all duties and only remaining performance due by breaching party is payment
a. If remaining duty is to deliver a good, then restitution is available – just not available if the only thing left is to pay
3) Majority rule – party cannot recover restitution who has breached willfully

Common situations where restitution is used:
1) Losing K situations
2) When non-breacher has provided services at under market rates (value of benefits provided exceeds reasonable value of those services)
3) Never used when non-breaching party is an expensive provider of services (value of benefits is less than K price)

Calculating Restitutionary Recovery when sought by breaching party:
· Breaching party restitution = (Value of non-breaching party’s benefit) – (non-breaching party’s loss due to the breach)
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