CONTRACTS OUTLINE
· Contract Defined.
· Main difference between Restatement and UCC – restatement does not cover transactions resulting in simultaneous exchange of cash for products, services or land
· Unless there is at least one promise remaining to be performed after contract formation, that agreement is not a “contract” under Restatement definition
	UCC Definition (§1-201 (b)(12))
	Restatement Definition (§1)

	· The total legal obligation that results from parties’ agreement as determined by UCC
· Supplemented by other applicable laws
	· Promise or set of promises for the breach of which the law gives a remedy
· OR performance of which law recognizes as a duty

	Applicability of Article 2 of UCC
· **UCC doesn’t define “transactions,” but may be known as UCC Sales
· Doesn’t apply to:  Leases/Real estate/services




· Objective Theory of Contracts
· Whether a reasonable person in position of the party who seeks to enforce the contract, would conclude that a contract has been formed. 
· §17 Requirement of a Bargain
· Formation of contract requires bargain with mutual assentBASIC RULE: whether a reasonable person would conclude that a contract has been formed.

· Both parties agree to the exchange and a consideration
· §18 Manifestation of mutual assent
·  Requires that each party either make a promise or being or render a performance
· §19 Conduct as manifestation of assent 
· Manifestation may be made by:
· Written/spoken words
· By other acts/failure to act
· Conduct not effective as manifestation of assent unless intended and party knows/has reason to know that other party may infer from conduct manifestation of assent
· Conduct may manifest intent even though party doesn’t actually assent (based on objective theory of contracts)
· Status of parties – tells whether presumption of non-contract would apply
· Ex. Interfamily living together, husband/wife, relatives closer than 2nd cousins, friends on a walk, etc. 
· Facts decide whether presumption is overcome, whether intent was for legally enforceable contract
	
	Unilateral Contract
	Bilateral Contract
	Express Contract
	Implied-in-Fact Contracts
	Implied-in-Law Contracts/”Quasi Contracts”

	Definition
	· One party makes promise (in form of offer)
· Promise calls for the other to render some sort of performance as acceptance
· Contract for acceptance by performance (only effective mode of acceptance is performance of an act by the offeree
	· Contract formed by exchange of mutual promises
· Contract which gives promise in exchange for promise
	· Contracts resulting from words
· May be oral or written
	· Contracts whose offer, acceptance or both implied from conduct
· Reasonably implied by parties’ conduct rather than by express words
· Same legal effect as express contract
	· Not contracts at all
· Describes situations in which one party enriches another 
· Unjust for benefitted party to have accepted benefits without paying for them

	Example
	A offers B $5 if B washes the dishes. If B washes dishes, B has accepted offer by performance and contract has been formed. 
	A offers B $5 if B promises to wash the dishes tomorrow. If B promises, contract is formed. 
	
	THINK OF ANOTHER EXAMPLE BESIDES BARBERSHOP
	A doctor sees a man lying unconscious in the street and renders emergency medical treatment.

Man is liable for payment of FMV for services, even though he never actually agreed to pay for services. Court assumes that he probably would have agreed, and therefore can’t be unjustly enriched by to benefit from the treatment without paying FMV. 



Elements of a Contract
a) Offer		b) Acceptance 		c) Consideration (EXCEPTION to consideration requirement may exists because promise may be enforced even with lack of consideration due to promissory estoppel)
BASIC RULE: necessary to show that one party wished to exchange a particular item or service for specific terms, and that the other party agreed to that exchange


· Mutual Assent (§18)
· To have an enforceable contract:
· All parties must be mutually bound to the same transaction
· Mutual assent does not requires agreement on ALL terms, only on essential terms 
· Presence of mutual assent judged by objective factors, no longer a test for “meeting of the minds”
· Only important that reasonable person in the position of one party would conclude that the other party intended to be bound even if at the time that party did not intend to be contractually bound
· Presumption against mutual assent in domestic/social situations
· Ex. Agreements between family members/friends  not intended to be legally binding agreements
· Intent to be mutually bound
· Factors to Consider:
· Express reservation in “preliminary” agreement
· Partial performance
· All essential terms agreed upon
· Complexity and magnitude
· Parties can say, “we have an agreement, but it is not effective until it’s in writing”
· Problem arises when that isn’t stated expressly
· §27. Existence of Contract Where Written Memorial is Contemplated
· Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof;
· But the circumstances may show that the agreements are preliminary negotiations. 
· Ex. Texaco, Inc. v. Pennzoil, Co. 
· Pennzoil makes oral agreement with Getty oil to purchased stock/ownership interest – press release details agreement, but says “transaction is subject to execution of a definitive merger agreement” 
· Pennzoil drafts contract, meanwhile Texaco interferes and makes agreement to purchase Getty Museum’s stock of Getty Oil and Gordon Getty’s stock
· Getty board meets, withdraws offer to Pennzoil and accepts deal with Texaco
· Court rules that contract was already formed between Pennzoil and Getty Oil – press release worded indicative terms of what will happen, didn’t express intent NOT to be bound
· Sufficient evidence that “agreement in principle” language did not establish intent of parties not to be bound until signing
· Instead evidence supports intent to be bound by all parties in memo of agreement 
· 1. express reservation in “preliminary” agreement
· 2. Partial performance – if Getty had transferred stock, made partial payment, etc. 
· Did not happen in this case, but time frame was extremely short
· 3. Essential terms agreed upon
· Appeared with amount of stock and cash payments, agreement talked about what will happen
· 4. Magnitude
· Court holds press release showed initial agreement
	Case
	Description
	Takeaways

	Balfour v. Balfour
	· Husband and wife married in England, took leave in Ceylon
· Husband went back to England, wife stayed behind, husband promise to pay £30/month
· They split, wife granted alimony, files suit against husband for monthly payments he promised earlier
· Court rules that husband and wife didn’t intend for the agreement to have legal consequences when they made it
· Can’t treat it like a contract if it wasn’t mean to be one in the first place

	· There is presumption that neither party intends for a promise made to be a legally enforceable duty when they:
· Live together as a family in domestic situation
· Are related to each other, closer than 2nd cousins
· OR in certain social situations, such as friends agreeing to take a walk together


	Wilhoite v. Beck
	· Lawrence showed up to Beck’s house, stayed for over 20 years until death
· Beck filed claim for room, board, care and companionship against estate
· Court ruled relationship not intended as family relationship
· Even though there was no explicit contract for payment, “facts and reasonable inferences therefrom meet the requirement that the finding of an implied contract be supported by substantial evidence of probative value”
	· BUT, presumption may be rebutted by facts to the contrary that indicate:
· Related/domiciliary parties intended their promises to be binding/enforceable, OR
· Receipt of benefit from one party carried implied promise of payment/compensation
· No general rule for what facts are necessary to prove whether/not an implied contract exists



OFFER
· DEF: (§24) manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it
· Manifestation by one party (the offeror) of a willingness to enter into a bargain with another (the offeree) on certain terms
· To be valid, manifestation must raise a reasonable expectation in the offeree that nothing more than acceptance is needed by the offeree to create a contractBASIC RULE: Offer created when a reasonable person in the offeree’s position would believe that only expression of assent is necessary to form enforceable contract.

· Offers can be written, oral, or expressed by conduct
· Power of acceptance – offeror creates power of acceptance in offeree
· Offeree may conclude a contract IMMEDIATELY merely by accepting valid, outstanding offer
· How to determine whether an offer has been made:
· Judged by objective theory of contracts – whether a reasonable person in the offeree’s position would believe that only his expression of assent is necessary to form an enforceable contract
· Court may determine that someone has made an offer even when it was not their intention (as long as reasonable person in offeree’s position would believe an offer had been made  offer is enforceable)
· NOT whether offeror intended or whether particular offeree believed offer was made
· §21. Intention to Be Legally Bound
· Neither real not apparent intention that a promise be legally binding is essential to the formation of a contract
· BUT a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract. 
· §26. Preliminary Negotiations
· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 

· Distinguishing Offers from other types of communication:
	Statement of Future Intention
	Request for Price Quotation
	Preliminary Negotiation/Invitation to Make Offer
	Advertisement/Catalogue Descriptions
	Statements Made in Jest, Anger, Grumbling Manner or While Intoxicated

	A statement from one party that is thinking about making an offer, or may be willing to be bound in the future is NOT an offer. 

Ex. “I may be interested in buying your car” – not an offer to buy your car, only a statement of an intention. 

BUT, “You can have it for…” or “I’ll sell you…” ARE offers 
	When someone simply asks for a price quotation, no offer is made  no manifestation of intention to be bound.

Ex. Calling a hardware store and asking for a price quote for 3 boxes of 1” nails is NOT an offer to purchase. 

If after receiving price quote, caller says “I’ll take five boxes”  then caller has made an offer. 
	Statement that solicits another party to make an offer is not an offer itself but preliminary negotiation/invitation to make offer. 

Ex. “Are you interested in…” or “Would you give…” are invitations to make an offer. Reasonable person would not find power of acceptance created in such statements.

Ex. A tells B, “Would you consider selling your car for $1000?” B says “it’s yours.” B, not A has made the offer, A was merely inviting B to negotiate.  
	BASIC RULE: advertisement or description in a catalogue is not an offer, but rather a solicitation to make an offer. 

Instead, reader of the advertisement/description is deemed to make offer when he tries to purchase the item.

**Exception if ad/description both: 
1. Specifies particular quantity of goods to be offered at the invited price, AND
2. Tells offeree what specific steps need to be followed in order to accept that offer without further communication from seller (ex. Goods sold on first come, first served basis)
Then ad/description will be considered binding offer.  
	Based on Objective Theory of Contracts: 

So long as the offeree reasonably believes the offeror was manifesting an intention to be bound upon offeree’s acceptance, then the fact that offeror truthfully protests that he was kidding, intoxicated or grumbling, etc. does NOT prevent a valid offer from being made. 

BASIC RULE: Even if offeror did not intend to make offer, if a reasonable person in the offeree’s position would have thought an offer was being made, then an offer is valid even if the offeror was kidding, drunk or grumbling. 

	Leonard v. PepsiCo
	· Plaintiff saw commercial on tv for “pepsi points,” commercial ends with Harrier Jet offer (7 million points)
· Plaintiff collects necessary points, sends in order form writing in box for Harrier Jet
· Court applies general rule that advertisement does not constitute offer, creates no power of acceptance for recipient
	3 reasons plaintiff loses:
1. Commercial was just an ad (ad not a valid offer unless it explicitly states quantity available tells offeree specific steps that must be taken without further communication from the seller)
2. Tongue-in-cheek attitude of commercial means reasonable person would not believe the jet was part of  Pepsi’s promotion
3. No writing between parties to satisfy the Statute of Frauds

	Lucy v. Zehmer
	· Zehmer owned farm, Lucy wanted to purchase it
· Zehmer offers in writing to sell Lucy farm for $50 k, Lucy accepted
· Zehmer later claims he thought offer was made in jest, insists he had no intention to sell farm (he was drunk)
· Court rules that execution of contract was serious business contract
· Discussion of sale lasted 40 minutes, Zehmer wrote out two contracts (after Lucy objected to the first)
· Lucy believed with good reason that deal was serious, Zehmer never acted as though he wasn’t serious
	Must look to the outward expression of a person as manifesting his intention rather than to his secret and unexpressed intention.

Mental assent not required for formation of contracts  reasonable person in Lucy’s position would have thought Zehmer made a sincere offer.  

	Lefkowitz v. Great Minneapolis Surplus Store
	· Offer printed in newspaper for fur coats selling for $1 “first come, first served”
· Plaintiff arrived, defendant refused to sell coats saying offer only applies to women (house rules)
· Court rules that ad in newspaper was clear, definite and explicit, left nothing open for negotiation  valid offer
· Plaintiff was first to the store with $1, as requested by ad  entitled to performance by defendant
	Ad did not contain restriction (no mention of house rules).

*Advertiser has right to modify the offer before acceptance, nut not to impose new/arbitrary conditions not public in the offer after acceptance. 

	Lonergan v. Scolnick
	· Defendant put advertisement in paper to sell land at Joshua Tree
· Plaintiff expressed interest, defendant described in letter how to get to land
· Plaintiff asked for legal description (had trouble finding land) and suggested bank for escrow
· Defendant responded, told plaintiff to act fast because he expected buyer soon
· Defendant sold to third party, plaintiff received letter two days later and began escrow process with bank
· Court rules that it was clear from correspondence that negotiations were preliminary
· Plaintiff (or reasonable person in his position) would have known that further expression of assent from defendant was necessary
	· Ad in paper was an ad soliciting an offer
· Even if plaintiff’s entering escrow constituted an offer, it doesn’t matter – defendant never accepted  no contract

	Fairmont Glass Works v. Crunden-Martin Woodenware Co. 
	· Crunden-Martin sent telegram to Fairmont asking for price quote
· Fairmont responds, provides quote with language “for immediate acceptance”
· Crunden-Martin sends telegram, asking to enter order, Fairmont declines (says output all sold)
· Court rules that Fairmont’s response with price quote AND language of immediate acceptance expressed intention to make an offer to sell on the terms indicated
·  Fairmont created offer in telegram with language, Crunden-Martin is able to enforce it
	· “for immediate acceptance” isn’t an ordinary price quote
· Suggests Fairmont was making commitment:
· “if you accept immediately, we can accept your order”

	Med School Hypo from Class
	· Med school says it evaluates admission based on “scholarship, character, and motivation without regard to race, creed, or sex.”
· Rejected applicant sues, saying students chosen on basis their families can make large contributions, and not on “scholarship, character and motivation…”
· Med school catalogue same as price list, even though terms of suggested bargains may be stated in some detail
· Catalog not an offer to consider applications for a fee  applicant is offeror
· Applicant’s offer is, “I’ll pay you money to consider my application and I will consider coming to your school if you offer me admission.”



· Types of Offers
	Offer to enter into a Unilateral Contract
	Offer to enter into a Bilateral Contract
	“General” Contract or “Reward” Offers

	· Unilateral contract offer:
· One in which the offeror is seeking performance of an act by the offeree as acceptance

· Ex. “I promise to pay you $1000 if you actually paint my house.”
· Offeror is not seeking the painter’s promise to paint the house, but instead is saying that he is offering to pay only on completion of the specified act (performance)
	· Bilateral contract offer:
· One in which the offeror seeks a promise of performance by the offeree

· Ex. “I promise to pay you $1000 if you agree to paint my house by the end of the month.”
· Offeror expects that the offeree will eventually follow through and paint the house if the offeree accepts
· BUT, at time the offer is made, offeror is only bargaining for the promise of performance, not for the performance itself
	· “general” offer is phrased in such a way that a large (potentially unlimited) number of people can accept it

· Ex. Bank offers reward for information leading to the arrest and conviction of someone who robbed it. 
· Bank is only offering to pay upon completion of the act
· Peculiar problems with revocation and acceptance  not considered the same as unilateral


· Cross Offers
· Parties exchange identical offers to each other in the mail (buyer sends offer he is willing to buy particular goods on certain terms, seller sends offer that he is willing to sell those same goods on the same terms)
· No contract is formed because although both parties have willingness to be bound on his/her own suggested terms, neither has manifested willingness to accept the offer of the other
· Whoever accepts first becomes the offeree
THE INDEFINITENESS DOCTRINE
· DEF: the indefiniteness doctrine regulates the enforceability of contracts when a court cannot determine the agreement’s essential or material terms, or cannot (with precision) fashion an appropriate remedy for its breach
· Issue with respect to the entire agreement  test is whether the entire contract is sufficiently definite to be enforced
· Three reasons why a court will not enforce a contract when essential terms are unclear:
1. If a court does not know what a term is, the court cannot tell whether the term was breached,
2. If a court does not know what a term is, it cannot fashion an appropriate remedy for the breach of that term, AND
3. Courts have traditionally expressed reluctance to rewrite a contract for the parties, which they would have to do in order to enforce an indefinite agreement.
· “Courts interpret contracts, but do not write them.”

· BUT, IF COURT FINDS EVIDENCE THAT A BARGAIN HAS BEEN MADE, IT WILL TRY TO ENFORCE THAT BARGAIN IF THERE IS ANY MEANS OF DOING SO

· Three fact situations where indefiniteness doctrine comes into play:
	1. Where the parties to a contract have not agreed to a term

	2. Where the parties have agreed to a term, but the term itself is so ambiguous that it is impossible to ascertain its meaning , AND

	3. Where the parties have “agreed to agree” to a term sometime after contract formation, but then never reach an agreement on that point. 


	· The more essential terms the parties leave out of a deal, the greater the likelihood that they never had a contract in the first place
· Only applies to essential terms, including:
1) The subject matter of the contract
2) The quantity to be purchased
3) The price
4) The time of performance
5) The place of performance, AND
6) Payment terms
· Modern courts more willing to examine circumstances surrounding a transaction so as to imply a reasonable term that is to fill in the “gaps” left behind by the parties
	· Courts more willing now to examine the circumstances surrounding a transaction so as to interpret the language in a way to give definite effect to an ambiguous term
	

	UCC Approach to Indefiniteness
	Restatement Approach to Indefiniteness

	· UCC includes provisions that become operative if the parties have not reached final agreement on these issues under their contract
· When parties have left “gaps”  UCC provides “gap fillers” so that court has basis to decide whether a party is in breach and how to fashion a remedy to deal with that breach

§2-204(3). Formation in General.
3. Even though one or more terms  are left open, contract for sale doesn’t fail for indefiniteness if parties intended to make contract and there is reasonably certain basis for giving appropriate remedy
· More terms parties leave open, less likely for their intention for binding agreement
· Actions may be conclusive

§ 2-206. Offer and Acceptance in Formation of Contract
1. Unless indicated by language/circumstances:
a. Offer = inviting acceptance in any manner and medium reasonable in circumstance
b. An order/offer to buy goods = inviting acceptance either by prompt promise to ship/prompt or current shipment of conforming or nonconforming goods
· Shipment of nonconforming goods is not acceptance if seller seasonably notified buyer that shipment is offered only as accommodation
2. Where beginning of requested performance is reasonable mode of acceptance, offeror who isn’t notified of acceptance within a reasonable time may treat offer as having lapsed before acceptance

§2-105. Definitions. 
1. “Goods” – all things (including specially manufactured goods) which are movable at time of identification to the contract for sale other than money, investment securities and things in action. Includes unborn young of animals and crops and other identified things attach to realty described to be severed. 
2. Goods must be existing and identified before interest in them can pass, if not, identified as “future goods”
· Purported present sale of future goods operates as contract to sell
· ** goods that are movable (can be picked up) at time of identification (which occurs when goods are shipped, marked, designated by seller as goods to which contract refers)

Three main points:
· Gap fillers ARE NOT effective unless an otherwise enforceable contract has been formed
· Gap fillers play no role in contract formation
· Ex. If parties agree on all the terms except delivery and say “we’ve almost got a deal; if we can just work out the time for delivery, we will have a contract.”  contract is contingent on delivery, the fact that there is gap filler for delivery is irrelevant (parties do not have an enforceable contract). 
· Gap fillers ARE effective when the parties make agreements to agree
· Gap filler is effective when the parties evidence a mutual intent to be bound, but agree to agree later on about a term covered by a gap filler
· If they do not reach agreement as to that term after contract formation (forgot/can’t agree)  gap filler will be operative
· Gap fillers ARE NOT effective if the parties make a specific agreement to the contrary
· gap fillers only spring into existence if parties have not agreed about a term covered by a gap filler
· If the parties have reached an agreement  agreement controls, not gap filler

Gap Fillers
1. The price of goods the buyer must pay and the price the seller must accept
· BASIC RULE: If nothing is said as to price, or if the price is left to be agreed upon by the parties and they later fail to agree  the price for the goods will be “a reasonable price at time of delivery”
· §2-305. Open Price Term.
1. The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case, the price is a reasonable price at the time of delivery if:
a. Nothing is said as to price, or
b. Price is left to be agreed by the parties and they fail to agree, or
c. Price is to be fixed in terms of some agreed market or other standard as set or recorded by a 3rd person or agency and it is not so set/recorded 
2. A price to be fixed by the seller or by the buyer means a price for him to fix in good faith. 
3. When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price
4. Where, however, the parties intend not to be bound unless the price be fixed or agree and it is not fixed or agreed there is not contract. In such case, the buyer must return any goods already received or if unable to do so must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account

2. The mode of delivery
· BASIC RULE: buyer is entitled to demand delivery of all goods called for in a single contract in one lot; similarly the seller is entitled to deliver them in one lot. BUT where circumstances make it reasonable to make/accept delivery in several lots, and in good faith, the other party would not be harmed, several lots delivery/acceptance is required. 
· Ex. Buyer does not have the storage space to accept the full order at once, and if delivering the shipment in lots would not unduly inconvenience the seller  buyer can demand delivery in lots. 
·  §2-307 Delivery in Single Lot of Several Lots. 
· Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender, BUT
· Where circumstances give either party the right to make/demand delivery in lots the price if it can be apportioned may be demanded for each lot. 

3. The place of delivery
· BASIC RULE: if nothing is agreed regarding where delivery is to take place, delivery is to occur at the seller’s place of business or residence, or for a specific good which the parties know at the time of contracting is somewhere else (ex. A racehorse in a particular paddock), then the place of delivery is that other place. 
· In the absence of a contrary agreement, the cost of delivery is always on the buyer, not assumed in sales price. 
· §2-308 Absence of Specified Place for Delivery
· Unless otherwise agreed:
a. The place for delivery of goods is the seller’s place of business or if he has non his residence, but
b. In a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery, and
c. Documents of title may be delivered through customary banking channels

4. The time of delivery
· BASIC RULE: if no time for shipment or delivery is agreed upon, the seller must tender goods within “a reasonable time”
· What is reasonable depends on all the circumstances (how complicated is good to make, past dealings, practices within the industry, etc). 
· §2-309 Absence of Specific Time Provisions; Notice of Termination
1) The time for shipment or delivery of any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.
2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party
3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable. 

5. The time and place for payment
· BASIC RULE: in absence of an agreement as to payment terms, payment is due at time and place at which buyer is to receive the goods
· §310. Open Time for Payment of Running of Credit; Authority to Ship Under Reservation
a. Unless otherwise agreed, payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is that place of delivery

No gap fillers for:
1. WHAT the parties bargained for (subject matter of contract), OR
2. The QUANTITY of goods the parties would want to exchange. 
	· The Restatement DOES NOT provide gap fillers that courts can automatically turn to
· Terms Required by CL:
· Subject matter
· Quantity
· Price
· Delivery terms
· When
· Where
· Single lot/multiple lots
· Payment terms

· There are appropriate circumstances for a court to imply UCC gap fillers by analogy in non-UCC transactions
· It is proper for a court to review the circumstances surrounding a transaction and to imply a sufficiently definite term in order to enforce the contract
· A court may imply a term only if it believes that term is what the parties implicitly agreed to
· Courts reluctant to enforce non-UCC contracts where parties have agreed to agree (but then failed to do so)
· BUT, for some terms, courts take UCC approach and imply a reasonable term to fill in when parties fail to reach post-contractual agreement

· §33. Certainty
1. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain
2. The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy
3. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance

· §34. Certainty and Choice of Terms; Effect of Performance or Reliance
1. The terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.
2. Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed. 
3. Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed. 

· §204. Supplying an Omitted Essential Term.
· When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.
· §205. Duty of Good Faith and Fair Dealing.
· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
· Comments.
· Good faith: “honesty in fact in the conduct or transaction concerned.” Observance of reasonable commercial standards, faithfulness to agreed common purpose and consistency, with justified expectations of other party, remedy for breach of duty of good faith varies. 
· Good faith purchase: focuses on the honesty of the purchaser, “rule of pure heart and empty head”
· Good faith in negotiation: doesn’t deal with good faith in formation of contract  negotiation for modification of existing contractual relationship
· Good faith performance: subterfuge (deceit used in order to achieve goal) and evasions violate good faith performance. May be overt or consist of inaction. (Ex. Evasion of spirit of bargain, willful rendering of imperfect performance, abuse of power to specify terms, interference/failure to cooperate with other party’s performance 

	Case
	Description
	Takeaways

	Haines v. City of New York
	· Contract between City and Town of Hunter, Village of Tannersville for sewage system to serve town and village
· Necessary because untreated sewage was going into city reservoir
· NYC expanded and maintained sewage plant, but went way over capacity (posing threat to city’s water supply)
· Original contract did not specify duration of agreement
· Court rules that from agreement, it can be inferred that parties intended contract to continue until city no longer needed water (plant designed to purify water)
·  city must maintain existing plant but not required to expand or construct new facility to accommodate increased demands
	· Where duration may be fairly and reasonably implied, a contract is not terminable at will (§204)
· Absence of term for duration  courts inquire intent of parties and supply missing term
· When parties have not clearly expressed duration of contract, court will imply they intended performance to continue for reasonable time

· as long as you can tell where there’s been a breach and can supply a remedy, you can go in and supply term to clarify where the breach is

	Joseph Martin, Jr. Delicatessen v. Schumacher
	· Martin leased space from LL Schumacher for 5 years with renewal clause allowing tenant to renew lease “at annual rentals to be agreed upon”
· Tenant gave written notice to renew, LL increased rent (way above FMV)
· Tenant seeking specific performance for LL to renew lease at FMV or rate determined reasonable by the court
· Court rules that contract not enforceable for uncertainty of terms 
· Court not responsible for interpreting/providing a reasonable rent term
· Wording in lease too simple for legal resolution of ambiguity, doesn’t hint agreement to be bound by FMV
	· Court reduced issue to “agree to agree”
· Ex. If you give me 6 months notice before end of lease term, you can renew the lease. BUT, no agreement to price  no contract
· “agree to agree”
· Interpreted as parties defining what must happen before there can be a contract
· If they just said they wanted a contract, we could use §204 and insert a reasonable term under circumstances
· BUT, with “agree to agree” parties place condition that court can’t interpret


	Eckles v. Sharman
	· Sharman was basketball coach for ABA teams, contract included option for pension
· Throughout time with ABA, never agreed on terms for pension
· Moved to NBA, signed contract with Lakers
· Sued for ABA team for breach of contract (and Lakers sued for tortious interference)
· Court rules that contract between Sharman and ABA team was valid even though pension term not agreed upon
· Contract contained provision that option for pension was severable from rest of contract – contract includes language that even if one part of contract is invalid, it will not invalidate contract as a whole
· Court rules that option for pension NOT an essential term  allowed to be severed  contract between ABA team and Sharman valid and enforceable
	Two separate claims:
1. Breach of Contract (Sharman)
2. Tortious influence to breach (Lakers)

· Both claims depend on whether there was an enforceable contract
· “agree to agree” problem, too indefinite, we don’t know enough about pension
· BUT, there is severability clause
· If one part is invalid, the rest of the contract still holds
· Pretend like those parts were never there
· BUT if it’s an essential term, that won’t apply
· If major part of contract is unenforceable  no contract right???

	BMC Industries, Inc. v. Barth Industries, Inc. 
	· BMC manufactures lenses for eye-glasses, contracted with Barth to improve process
· Barth supposed to design/test/supervise filed installation of new equipment
· Barth late on delivery date, BMC files suit 18 months after contract delivery date
· Barth claims UCC applies to contract (as contract for goods )
· Court uses predominant factor test, determines contract was mainly for goods, not service
	Predominant Factor Test – courts determine whether hybrid contracts are transactions in goods (governed by UCC) or transactions in services (excluded from UCC)
1. Transactions in goods with service incidentally involved
· Ex. Installation of water heater in bathroom (need the service of installation, but mostly want the water heater)
2. Rendition of service with goods incidentally involved
· Ex. Contract with artist for a painting (want to painting, but the service of the artist is what is being paid for)
Several Aspects of contract significant for courts:
· Language of contract itself 
· “buyer” and “seller” indicate transaction for goods, identifies transaction as “purchase”
· Manner in which transaction was billed
· When contract price doesn’t include cost of services or if charge for goods exceeds that for services  most likely contract is for goods 

** Some courts will only apply the UCC to the sale of goods elements of the contract (rather than determining a hybrid contract as either transactions in goods OR services)
· Doesn’t matter how much service went into it, it matters if contract is for service or good
· Ex. Cake is not contract for service, just for cake (but someone still has to make it)

Gravamen Test
· Looks at what the claim involves, what the problem is
· UCC: If machine didn’t work  problem with good
· Non UCC: Some part of design didn’t work  problem with service or design
· Allows you to split up complaint

Factors courts use when deciding proper test:
· Consistency across U.S.
· Policy of UCC
· Trend to give UCC applicability because it’s uniform

Ex. Homeowner purchases a water heater, there is a problem with the installation.
· Gravamen: problem with service  Not UCC
· Predominant Factor: probably transaction for water heater  UCC applies. All you know at the time is that heater isn’t working, you can’t immediately tell that problem was installation. 



	Southwest Engineer Co., v. Martin Tractor Co., Inc. 
	· Plaintiff and defendant entered contract for construction of runway lights
· Terms of payment not agreed upon (defendant wanted 10% down with order, 50% with delivery, balance upon acceptance – plaintiff wanted 90% on 10th of month after delivery, balance upon acceptance)
· No agreement on price terms, but contract not defeated under UCC §2-204
· Court rules that “open terms” do not make contract fail if parties intended to make contract and reasonably certain basis for remedy exists
· Where parties have reached enforceable agreement for sale of goods, but omit terms of payment, law implies that payment is made at time of delivery

	· Court has to be able to tell if there was a breach
· UCC wants to save contracts
· Gap fillers  authority to fill  basis to supply term
· Brief and casual conversation, plaintiff and defendant didn’t make it an essential term
· If parties had said “no contract without payment terms”  no contract. BUT that didn’t happen in this case



CURES FOR INDEFINITNESS – (Under UCC  §1-303)
· Past Performance
· Under both the UCC and Restatement, past performance of a contract may act to cure an indefinite contract and make it enforceable
· Ex. Fruit wholesaler contracts with grocery store to “deliver 10 bushels of apples per week for the next year.”
· Contract may fail for indefiniteness (doesn’t specify what type of apple) – missing essential term for subject matter
· BUT if wholesaler delivers Granny Smith apples each week for three months and store accepts them  past performance has cured any future indefiniteness problem for subject matter
· Part Performance
· §34(2) Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed. 
· Usage of Trade (meaning of a term understood in the trade)
· Ex. Contract calls for Contractor to deliver “a load” of gravel to a building. If within trade, “a load” = 100 lbs, then usage of the understood trade will make contract enforceable.
· §1-303(c) “usage of trade” is any practice or method of dealing having such regularity as observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such a usage must be proved as facts. If it is established that such a usage is embodied in a trade code or similar record, the interpretation of the record is a question of law. 
· Course of Dealing (parties have affixed meaning to a term from previous contracts between them)
· §1-303(b) “course of dealing” is a sequence of conduct concerning previous transactions between parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct. 
· Course of Performance (parties have affixed a meaning under the contract they’re currently in – written contract says payment on the 5th, but for the last nine months payment was made on the 15th  course of performance has determined that contract is now for the 15th)
· §1-303(a) “course of performance” is a sequence of conduct between the parties to a particular transaction that exists if:
1. The agreement of the parties with respect to the transaction involves repeated occasions for performance by a party, AND
2. The other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objectionThen determine whether one of the modern doctrines designed to encourage enforceability of indefinite contracts can save contract. 
1. The “agree to agree” rules of modern contract law (under UCC)
2. Gap Fillers, OR
3. Past Performance, Usage of Trade, or Course of Dealing

1. Have the contracting parties failed to agree to a term?
2. Have they agreed to a term that is ambiguous?
3. Have they “agreed to agree” to a term sometime after contract formation?


If yes to any of these…


ACCEPTANCE
· DEF: an “acceptance” is a manifestation by the offeree that he is willing to be bound by the terms of the offer
· Can be written, oral, or expressed by conduct
· To be valid under §50, acceptance must be made:
1) By someone entitled to accept the offer
2) whose power of acceptance has not been terminated, 
3) in a manner permitted under the contract. 
· Effect of Acceptance: 
· Assuming there is valid consideration, timely acceptance of a valid offer in a permissible way by an authorized offeree creates an enforceable contract. 
· Valid acceptance cuts off offeror’s right to terminate the offer AND offeree’s right to reject. 
· Test to determine whether acceptance has taken place:
· Based on objective theory of contracts
· The test is whether, to a reasonable person in the position of the offeror, the offeree has manifested a willingness to be bound by the terms of the offer. If so  acceptance has been made.
Who is eligible to accept the offer?
· When offer is made, offeree has power of acceptance
· BASIC RULE: an offer may only be accepted by the person(s) in whom it is reasonably apparent that the offeror intended to create the power of acceptance when the offer was made
· Offeror is master of the offer 
· may specifically limit who may accept the offer	
· When no person is mentioned, offer may be accepted by anyone to whom it reasonably appears offeror was intending to give the power of acceptance
· In cases of doubt, court decides who is in class of authorized offerees (examines circumstances under which offer was made, was it made in face-to-face meeting, in front of large group, in the newspaper, etc.)
· May limit how the offer can be validly accepted
· Power to accept is generally not transferrable
· **EXCEPTION – option contract. 
· When offeree enters option contract, he gains a right to accept the offer, rather than merely the power to do so (unless contract expressly states otherwise)
· Special Problems with “General” or “Reward Offers”
1. Whether acceptance by one person extinguishes the power of all others to accept the general offer
· Probably, the general/reward offer can only be accepted by the first person to supply information/meet requirements for reward
· BUT terms and surrounding circumstances of offer may amend the rule OR general offer whose conditions make is unlikely that a large number of people can accept
· Ex. Owner of large company offers $500 reward to “any employee” who doesn’t take a sick day for two years
· Words and circumstances of offer make it clear presumption is overcome  offer may be accepted by any and all employees who meet the requisite conditions
· Ex. Carlill v. Carbolic Smoke Ball Co. 
· If nothing said  only first person 
2. Whether the offeree must know of the general offer in order to accept it
· Offeree must know of the existence of the offer before he can validly accept it
· Doesn’t necessarily need to know before starting the actions, but most know before finishing
· Not necessary to know exact terms of reward offer, but know generally reward is being offered for actions undertaken by offeree
· Reasoning for rule:
· Designed to motivate people into taking actions they would not otherwise take
· Party who doesn’t know of reward has no legitimate expectation of payment
· Rewards not available for police officers unless they are acting outside the scope of their official duties (pre-existing duty rule)
· §51. Effect of Part Performance Without Knowledge of Offer
· Unless the offeror manifests contrary intention, an offeree who learns of an offer after he has rendered part of the performance requested by the offer may accept by completing the requested performance
3. How a general offer can be retracted by the offeror so as to terminate the power of acceptance, AND
· “Equal publicity rule” – if general offeror gives equal publicity to its retraction as it did in making the offer (publishes it in same place, same prominence and frequency, etc.) the offer will be retracted to all offerees, regardless whether they ever had actual notice of retraction
· §46 Revocation of General Offer
· Where an offer is made by advertisement in a newspaper or other general notification to the public or to a number of persons whose identity is unknown to the offeror, the offeree’s power of acceptance is terminated when a notice of termination is given publicity by advertisement or other general notification equal to that given to the offer and no better means of notification is reasonably available
4. Whether an offeree must give notice to the offeror of his or her intention to accept before beginning performance
· Unless specifically required by the offer, an offeree need not give notice to the general offeror of his intent to accept the offer
· Ex. Carlill v. Carbolic Smoke Ball
	Restatement

	§29. To Whom an Offer is Addressed
2. The manifested intention of the offeror determines the person or persons in whom is created a power of acceptance. 
3. An offer may create a power of acceptance in a specified person or in one or more of a specific group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance

§52. Who May Accept an Offer
· An offer can be accepted only by a person whom it invites to furnish the consideration. 



·  Power of AcceptanceBASIC RULE: Regardless of whether the offer is revocable/irrevocable when made, once it has been effectively terminated, the offeree has neither power NOR right to accept the offer.
Any purported acceptance by the offeree is really a counter-offer.

· Created in offeree when offeror makes offer (as master of the offer)
· It is not the offer that terminates, but rather the offeree’s power to accept the offer

· §35 The Offeree’s Power of Acceptance
1. The offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer. 
2. A contract cannot be created by acceptance of an offer after the power of acceptance has been terminated. 
· Acts that Terminate the Offeree’s Power of Acceptance
· Depends on whether an offer is revocable or irrevocable
	Revocable
	Irrevocable

	· Catchall
· Revocable offer is any offer than is not an “irrevocable” one
· Most offers are revocable
	· Only four situations where an offer is deemed irrevocable:
1. When the parties have entered into an option contract
2. When a merchant fulfills the requirements of merchant’s firm offer
3. The temporary irrevocability that results from unilateral option contract when requirements of §45 are met
4. The temporary irrevocability that results from equitable option when offeree substantially and foreseeably relies on the offer and when requirements of §87(2) are met



Power of acceptance can be terminated upon the happening of one of 8 separate acts/events under a revocable offer (§36):
	1. Rejection or Counter-offer by the Offeree

· Determined under the objective theory of contracts (whether a reasonable person in the position of the offeror would believe that the offeree was rejecting offer/making counter-offer)
	· Rejection occurs upon an any manifestation by the offeree that he does not accept the offer and is unwilling to be bound under its terms
· §38. Rejection
1.  An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention
2.  A manifestation of intention not to accept an offer is a rejection the unless the offeree manifests an intention to take it under further advisement. 
· Counter-offer is offer made by the offeree to the original offeror relating to same subject matter as original proposal BUT on different terms
· has the effect of implicitly rejecting the original offer  terminating power of acceptance and proposing new offer in its place
· §39. Counter-Offers. 
1. a counter-offer is an ofer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer. 
2. An offeree’s power of acceptance is terminated by his make of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree. 
· Both rejections and counter-offers may be communicated by words/actions BUT their effect is to terminate immediately offeree’s power to accept the original offer. 
· Termination will occur even when offeror has indicated the offer will be held open. 
· Ex. A offers to sell B watch for $50, and says “take a week to think about it.” B immediately says “I’ll give you $40 for it.”  B’s power of acceptance for A’s original offer has terminated with counter-offer. If B comes back in a week and says “I’ll take it for $50,” then B is making offer to A, who has power to accept/reject.
 
· **EXCEPTION: when offer specifically states it will be kept open despite rejection/counter-offer. 
· Statements by the offeree NOT considered rejections/counter-offers:
a. Neutral Comments
· Ex. A offers to sell watch to B for $100. B says “gosh, that’s expensive, I don’t know if I can afford it.” B has made a neutral comment, not the same as rejecting the offer – a reasonable person would not believed B manifested intention not to be bound  B still has power of acceptance. 
b. Mere Inquiries/Preliminary Negotiations
· Ex. B says to A, “would you consider selling it for $75?” B is only making “mere inquiry” or entering “preliminary negation” to see if A would be willing to negotiate the price. B’s statement not a rejection, not a counter-offer because B did not express intent to proceed only on terms different from those in the offer. 
c. Requests for Modification
· Ex. B says to A, “okay I’ll take it, but will you give me a discount for paying in cash?” B has accepted the watch for $100, but made a request for modification which A can either accept or reject. Would be a counter-offer if B had said “I will only accept if you give me a discount for paying in cash”  (reasonable person would think that B only willing to be bound on terms of discount)
d. “Grumbling” Acceptances
· Ex. B says to A, “fine, I’ll take it for $100 but that price is too high, I should only have to pay $75.”  B has still accepted A’s offer, even if he isn’t happy about it. 
e. Intention to Take the Offer under Further Advisement
· Ex. A offers to sell watch to B, says “take a week to think about it. I won’t sell it to anyone else before then.” B says “I’m leaning towards not paying $100, how about $75 to close the deal right now. If you say no, then I’ll keep your offer under advisement for the rest of the week like you promised.”  B has not terminated power of acceptance with rejection, manifesting intent to take offer under advisement, A can’t rely on B’s statement as an unwillingness to be bound by the original offer. 

	2. Lapse of Time
	· Sometimes offer will specify when it terminates “offer valid until 5:00 pm Dec. 10th, 2013”
· Offeror (master of the offer) entitled to make specifications. 
· If offeree has not accepted within specified time  power of acceptance terminates
· If there is no specification/time for expiration  the power to accept terminates after a “reasonable time”
· §41. Lapse of Time
1. An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time. 
2. What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made
3. Unless otherwise indicated by the language or the circumstances, and subject to the rule stated in §49, an offer sent by mail is seasonably accepted if an acceptance is mailed at any time before midnight on the day on which the offer is received
· The test of what constitutes reasonable time for acceptance is how long would a reasonable person in the position of the offeree believe he or she had to accept
· When parties deal directly over the phone, face-to-face, etc., the power of acceptance generally terminates when negotiation has concluded
· Acceptance of offer that comes in a letter should generally be accepted the day it is received, or early the next day (if received near the end of the business day)
· When offer is made through fax, email, telegram/overnight mail (expedited mode of communication)  acceptance must also be expedited to be effective
· If subject matter of contract is subject to rapid price fluctuations  period of time for acceptance is shorter
· Ambiguities in time provisions of the offer will be resolved by the court (what a reasonable person in the offeree’s position would have thought) OR if can’t be resolved, resolved against the offeror (they could have made it clearer)
· If there is delay of offer (mail is lost, no fault of offeree/offeror) and offeree has reason to know of delay  then time during which offeree can accept IS NOT extended
· Acceptances are effective upon dispatch by offeree

	3. Express or Implied Revocation by the Offeror
	· Revocable offers can be freely rescinded by the offeror up until the moment of acceptance
· Even if offeree is on her way to accept the offer, but offeror sees the offeree and says “I revoke, deal is off”  revocation immediately effective and the offer cannot be accepted. 
· Whether revocation has occurred judged by objective theory of contracts: by words or actions, in light of all relevant circumstances, does it appear to a reasonable person in the position of the offeree that the offeror has manifested an unwillingness to continue to be bound by the terms of the offer
· §42. Revocation of Communication From Offeror Received by Offeree
· An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.
· BASIC RULE: to be effective, revocation must be transmitted by the offeror to the offeree
· **Exceptions:
· 1. Indirect Revocation Doctrine
· Occurs when offeree hears from 3rd party (rather than offeror) that the offeror has revoked the offer. Two requirements for effective indirect revocation:
· 1) offeror must have taken definite act (makes performance under contract impossible) inconsistent with intent to enter into proposed contract, AND
· 2) offeree must have heard about the offeror’s conduct from a reliable and trustworthy source (acting in good faith)
· §43. Indirect Communication of Revocation
· An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.  

· BASIC RULE: revocation deemed effective only upon receipt by the offeree (or offeree’s place of business), NOT on dispatch by offeror 

	4. Death of Incapacity of the Offeror
	· Upon death of offeror, offeree’s power of acceptance immediately terminated (even if offeree has no notice of the death and accepts the offer in good faith after death)
· Same with mental incapacity (if it occurs after offer is made, but before acceptance  power of acceptance immediately terminates)
· §48. Death of Incapacity of Offeror or Offeree
· An offeree’s power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract

· ** Rule criticized as being incompatible with objective theory of contracts (reasonable person would believe offer still could be accepted if no notice of death of offeror)

	5. Death of Incapacity of the Offeree
	· Only designated offeree has power to accept  if the offeree dies/becomes incapacitated before acceptance, then the offer cannot be accepted

	6. Death or Destruction of a Person of Thing (other than the offeror or offeree) essential to the contract’s performance 
	· If a person/thing necessary for the contract’s performance is destroyed or dies AFTER offer is made, but BEFORE acceptance  power of acceptance terminates (even without notice to offeree of death/destruction).


	7. Supervening Illegality
	· Sometimes transaction proposed is legal at time offer is made, but subsequently is rendered illegal by legislative/judicial decision
· At the moment the act is made illegal, power of acceptance terminates

	8. Non-occurrence of Any Condition of Acceptance (under the terms of the offer)
	· Offeror may make power of acceptance conditional on occurrence/non-occurrence of an event
· If specified event doesn’t occur (or does, depending on condition)  power  of acceptance is terminated




Acts and events that terminate an offeree’s power of acceptance under irrevocable offers:
· Far fewer events and acts terminating offeree’s power of acceptance under revocable offer
· 1) determine under what circumstances an offer will be deemed “irrevocable”
· 2) establish which acts/events will terminate power of acceptance
STEP 1 – DETERMINE WHEN OFFER IS IRREVOCABLE 
	1. Option Contract
· Special contract – purpose is to define the length of time an offeree has to accept an offer to enter into underlying agreement
· Option contract is itself a separate contract (must have its own offer, acceptance, consideration) 
· 
§87(1) an offer is binding as an option contract if it
(a) Is in writing and signed by the offeror
· Recites a purported consideration for the making of the offer, 
· And proposes an exchange on fair terms within a reasonable time; or
(b) Is made irrevocable by statute
	· The offeree has a right (as opposed to a power) to accept the offer
· Allowed to assign the right to accept (give it to someone else)
· Much fewer circumstances under which offeree’s power to accept can terminate
· Consideration for option contract: the promise to hold open the underlying offer without revoking it 
· Not enforceable unless offeree paid money to secure the option

· BUT, if option contract conditions are met, (signed, in writing, recites purported – even if not actually paid – consideration)  offer is deemed irrevocable and option contract enforceable


	2. Merchant’s Firm Offer

§2-205 Firm Offers. 
· An offer by a merchant to buy or sell goods in a signed writing 
· which by its terms gives assurance that it will be held open 
· is not revocable, for lack of consideration
· during the time stated or if no time is stated, for a reasonable time
· BUT in no event may such period of irrevocability exceed three months
· But any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

	· May become irrevocable even in the absence of real/purported consideration
· The offeror (not the offeree) must be a merchant
· The offer must be in a record (writing/information transmitted electronically) authenticated (signed) by the merchant offeror
· Must expressly state  that the offer is intended to be irrevocable or will be held open
· Can’t be longer than three months 
· If the parties wish to extend – merchant must send another letter OR enter into separate option contract (with consideration)

	3. Unilateral Option Contract

§45. Option Contract Created by Part Performance or Tender
1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer
	· Unilateral contract seeks actual performance, not promise of performance (only form of acceptance is completing requested performance)
· Once an offeree of a unilateral contract offer begins performance, a unilateral option contract is implied
· Offer becomes irrevocable for a reasonable period of time in order to allow offeree to complete performance
· Ex. Brooklyn Bridge Hypo
· A offers B $100 to walk across the Brooklyn Bridge, to be paid upon B’s completion. 
· B starts walking, just before he takes his last step, A yells “I revoke!”
· Under §45, as soon as B began performance (started walking), A’s offer became irrevocable for a reasonable period of time – in order to allow B to finish
· As soon as B began walking, a unilateral option contract between A and B went into effect
· Two problems with §45 approach (for unilateral contract offer temporarily irrevocable)
1. When does the offeree “begin performance?”
· No universally-accepted test as to when performance has officially begun
· BUT the more specific acts the offeree can point to that were done to enable him to perform under the contract at issue  more likely that performance has begun
2. Is it fair that the option contract is unilateral in effect (forces the offeror to leave open the offer, but does not require the offeree to complete performance)
· Ex. A offers B $800 upon the completion of a custom desk, as long as B can deliver in 4 months. B starts work right away, but decides job is too big, abandons it without notifying A. 
· No remedy for A, the option is one way only – unilateral
· If A wanted B’s commitment to finish the job, he should have sought B’s promise to complete the desk (bilateral contract)


	4. Equitable Option when offeree substantially and foreseeably relies on the offer

§87(1)
· An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree 
· before acceptance
· and which does induce such action or forbearance 
· is binding as an option contract to the extent necessary to avoid injustice

is this promissory estoppel?
	· Examples of reliance: use of offer in another presentation, incurring substantial expense in anticipation of accepting the offer, etc. 
· Offer will be deemed irrevocable for a reasonable time if reliance on it is substantial and foreseeable enough 
· Offeror’s power to revoke is terminated (and option contract created – making offer irrevocable) to the extent necessary to avoid injustice
· When offeree takes action (or forbears to take action) of a substantial nature in response to the offer, AND
· Such action is reasonable foreseeable given the nature of the offer (the offeror should have known the offeree would rely)
 
· When an offeree detrimentally relies on the offer to substantial degree in making pre-accpetance preparations, and reliance is foreseeable  offer is irrevocable for a reasonable period (equitable option)
· Ex. Drennan v. Star Paving Co. 
· Contractor/subcontractor



STEP 2 – DETERMINE WHICH ACTS AND EVENTS WILL TERMINATE THE POWER OF ACCEPTANCE EVEN UNDER IRREVOVABLE OFFERS
	WILL TERMINATE
	WILL NOT TERMINATE

	1. Upon the expiration of a reasonable time, or the time specified for acceptance 
· Could be in an option contract, OR
· In a merchant’s firm offer (as long as the time does not exceed 3 months)
	1. Rejection or counter-offer by the offeree, NOT followed by reliance of the offeror

	2. The supervening destruction or death of a thing essential for performance (same as with revocable offer)
· If  person or thing necessary for contract’s performance is destroyed or dies after offer made, but before acceptance   the offeree’s power of acceptance is terminated
	2. Attempted revocation by the offeror

	3. The supervening illegality
· Transaction proposed in an offer is legal at time offer is made BUT is made illegal by legislative act/judicial decision before acceptance  power of acceptance terminated
	3. Death or incapacity of the offeror

	4. The non-occurrence of a condition, the occurrence of which is necessary to accept the offer (usually specified in the option contract or merchant’s firm offer)
· As master of the offer, the offeror may make the offeree’s power to accept conditional on occurrence/nonoccurrence of an event
· Specified event does not occur  power of acceptance terminated
· Ex. “I will sell you my rain boots tomorrow if it rains.”  if it does not rain, power of acceptance is terminated

	4. Death or incapacity of the offeree

	5. **Majority Rule – rejection or counter-offer by the offeree, followed by reasonable, foreseeable, and detrimental reliance by the offeror

§37 Termination of Power of Acceptance Under Option Contract
· Not withstanding 38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death/incapacity of the offeror, UNLESS the requirements are met for the discharge of a contractual duty
	





HOW AN OFFER MAY BE ACCEPTED:
§50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise
1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited/required by the offer
2) Acceptance by performance requires that at least part of what the offer requests be performed/tendered and includes acceptance by a performance which operates as a return promise
3) Acceptance by a promise requires that the offeree complete every act essential to the making of the promise
BASIC RULE: when an offeror is clear about how the offer is to be accepted, then determining permissible mode of acceptance is no problem. When offer is unclear/ambiguous about how it should be accepted  it may be accepted in any matter/by any medium reasonable under the circumstances

· Master of the offer may set forth one of four possible ways an offer may be accepted: 
1.  By requiring the offeree to promise to perform the action requested in the offer
2.  By requiring the offeree to actually perform the action requested
3.  By requiring the offeree to begin to perform OR
4.  In certain cases, by silence and/or inaction of the offeree
· §30 Form of Acceptance Invited
1) An offer may invite or require acceptance to be made by an affirmative answer in words [promise], or by performing or refraining from performing specified act, or may empower the offeree to make a selection of terms in his acceptance.
2) Unless otherwise indicated by the language/circumstances, an offer invites acceptance in any manner reasonable in the circumstances
Unambiguous Offers
· When the offer specifically states how it is to be accepted  offeree must comply with terms of the offer to have valid acceptance
· §58 Necessity of Acceptance Complying with Terms of Offer
· An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered
· §53 Acceptance by Performance; Manifestation of Intention Not to Accept
(1) An offer can be accepted by the rendering of a performance only if the offer invites such an acceptance
(2) Except as stated in §69, the rendering of a performance does not constitute an acceptance if within a reasonable time the offeree exercises reasonable diligence to notify the offeror of non-acceptance
(3) Where an offer of a promise invites acceptance by performance and does not invite a promissory acceptance, the rendering of the invited performance does not constitute an acceptance if before the offeror performs his promise the offeree manifests an intention not to accept
· Unambiguous offer can only be accepted by performing the acts (or begging to perform) called for in the offer
· Offeror is entitled to limit acceptance to particular words or conduct
· Ex. Offer may only be accepted by a telegram containing the words, “I accept wholeheartedly.” Sending an email with those words NOT a valid acceptance, (email would instead be counter-offer)
Ambiguous Offers
· If the offer (and circumstances under which it was made) do no not explicitly specify method of acceptance  the offeree may accept either by performing, promising to perform, or by beginning performance, as long as such action is reasonable
· Ex. A offers B, “I’ll pay you $1000 to paint my house next Monday.” 
· It is unclear whether A is asking for promise to paint or actual performance  B may accept by promising to paint the house or by beginning to paint the house within a reasonable time

· §32 Invitation of Promise or Performance
· In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses
· §60 Acceptance of Offer Which States Place, Time or Manner of Acceptance
· If an offer prescribes the place, time or matter of acceptance its terms in this respect must be complied with in order to create a contract
· If an offer merely suggests a permitted place, time or manner of acceptance, another method of acceptance is not precluded

· To determine whether form of acceptance is reasonable  examine surrounding circumstances
· Even though offer is silent on method of acceptance, circumstances may clearly indicate only one option as being “reasonable”
· Ex. Uncle writes to nephew, offers $5000 if nephew will refrain from drinking/smoking until he turns 21. 
· Under the circumstances, a promise to refrain by the nephew ineffective to bind uncle
· Uncle is clearly bargaining for performance, not a promise of performance
Special Rules for Offer to Purchase Goods for Prompt Shipment (UCC)
· BASIC RULE: an order to buy goods for prompt shipment invites acceptance either by prompt shipment of, or by a prompt promise to ship the goods
· If store accepts by prompt shipment, it must notify offeror within a reasonable time (or contract becomes unenforceable)
· §2-206(1)(b) an order/offer to buy goods for prompt shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt/current shipment of conforming/non-conforming goods
· BUT, shipment of non-conforming goods does not constitute acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer
· UCC changed CL rules (used to be that shipment of non-conforming goods was counter-offer, not breach)
· Under UCC, shipment of non-conforming goods is simultaneous acceptance and breach
· “Unilateral Contract Trick”
· when non-conforming goods are sent, buyer is entitled to accept them AND sue for breach of warranty, or
· reject them and sue for breach of promise to deliver conforming goods
· applies whenever an offer is ambiguous as to requested mode of acceptance 
· if offer is ambiguous (calling for shipment or promise of shipment)  sending non-conforming goods acts as simultaneous promise of acceptance of offer and breach of resulting contract
· **Exception: “accommodation shipment” – seller notifies buyer (in cover letter) that goods are not what was requested in the offer, but seller has good-faith belief that buyer can use them anyway
· When notice is given  no unilateral contract trick, seller’s actions are a counter-offer
BASIC RULE: the Unilateral Contract Trick applies when an ambiguous offer from a buyer is simultaneously accepted and breached by a seller who sends non-conforming goods (goods different than those requested in the offer). 
If the seller provides notice that the goods sent are non-conforming, in hopes that the buyer can use them, there has been no breach or acceptance. Instead, the seller has made a counter-offer. 




Special Problems When Beginning Performance is Intended to Act as Acceptance
	Beginning performance in response to unambigious offer for unilateral contract
	· §45 beginning performance in response to clear offer (offer becomes irrevocable for reasonable period of time)
· Ensures that offeree has reasonable attempt to complete performance and accept offer
· No requirement that the offeree give offeror notice of his intent to accept
· If offer can be accepted by performance  acceptance effective
· BUT, upon actual acceptance, offeree may have to give reasonably prompt notice that he performed acts specified in offer
· MUST give notice if offeror has no adequate means of learning of performance
· Notice not given  offeror not bound
· Ex. Carlill v. Carbolic Smoke Ball
· Manufacturer of smoke ball placed ad in publications promising to pay $ to anyone who caught the flu after purchasing and using the product as directed
· Carlill purchased and correctly used the call  caught the flu
· Court ruled Carlill was under no duty to provide notice to manufacturer to accept unilateral offer BUT did need to let the company know of acceptance within a reasonable time – no other adequate means for manufacturer to learn of performance

	Beginning performance in response to unambiguous offer for bilateral contract
	· If offer is to enter bilateral contract  unambiguous, calls for promissory acceptance (and only promissory acceptance)
· Beginning performance not effective acceptance (not what offeror asked for)

	Beginning performance to an ambiguous offer
	· Special considerations when offeree of ambiguous offer attempts to accept by beginning performance:

1. If commencement of performance is reasonable means of acceptance in response to ambiguous offer  beginning of performance simultaneously also implies a promise by offeree to complete performance
· Results in enforceable bilateral contract
· If offeror does not make it clear whether he is seeking actual performance/promised performance  either mode is permitted
· BUT, once offeree starts performance, he is bound and deemed to have made implied promise to complete performance

§62 Effect of Performance by Offeree Where Offer Invites Either Performance or Promise
1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance
2) Such an acceptance operates as a promise to render complete performance

BASIC RULE: once an offeree begins performance in response to an offer whose mode of acceptance is ambiguous  a bilateral contract is formed and if offeree unjustifiably does not complete performance he has breached the contract. 



2. Necessity of Giving Notice to Offeror when Beginning Performance Validly Acts as Acceptance
· When beginning performance is valid form of acceptance, might be a problem if the offeror is not aware of beginning performance (doesn’t know that the offeror has accepted)
· Almost always true when offeree and offeror are in different cities

§54 Acceptance by Performance; Necessity of Notification to Offeror
1) Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective UNLESS the offer requests a notification
2) If an offeree who accepts by rendering performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged, UNLESS
a. The offeree exercises reasonable diligence to notify the offeror of acceptance, or
b. The offeror learns of the performance within a reasonable time, or
c. The offer indicates that notification of acceptance is not required

§2-206(2) Where the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 

BASIC RULE: if the offeree has reason to know that the offeror has no adequate means of learning about the beginning of performance  the offeree must notify the offeror of his actions within a reasonable time.
Under UCC, offeree who accepts by beginning performance must always give notice within reasonable time







· **Exception – 3 cases where offeree who reasonably accepts by beginning performance does not need to give notice
1)  If the nature of the performance is such that the offeror would know of the acceptance
· Ex. Offer to paint a house that the offeror lives in (when offeree starts, performance would come to offeror’s attention)
2)  When the offeror states in the offer that notice is unnecessary
3)  If past dealings between parties indicate notice is not required

3. Effect of Failing to Give Notice
· Under both Restatement and UCC, if offeree who has validly accepted by beginning performance and does not give required notice after reasonable time  contractual duties of offeror are discharged
· Valid contract is created when performance beings, BUT if condition is not fulfilled (if notice is not given)  the duties of the offeror are unenforceable 
· If offeree begins performance without giving notice (when required)  offeror in very strong position:
· Relived of contractual duties (because offeree did not validly accept)
· Entitled to sue offeree for damages if offeree fails to complete performance in a reasonable time and causes damage to the offeror (because by beginning performance, the offeree promised to complete, even without notice)




Acceptance By Silence or Inaction
· GENERAL RULE: offeree’s silence cannot act as a valid acceptance 

· ** 4 Exceptions to general rule (§69)
	Silent Acceptance of Services
	Silent Acceptance at Direction of Offeror
	Silence as Valid Acceptance because of Previous Conduct
	Silent Acceptance of Property by Acting Inconsistently with Owner’s Interests

	· When offeree silently takes benefit of offered services AND
· Has reason to know offeror expected to be paid AND
· Has opportunity to reject them 
· Silence operates as acceptance

· To a reasonable person in the offeror’s position, the offeree’s conduct (rather than words) indicates intention to be bound by the terms of the offer
· Ex. Sign outside of a medical clinic says “Today only, physicals $5
· Man enters clinic, waits in line, receives physical without saying anything  liable for $5
	· Offer structured so that offeree’s silence/inaction is deemed an acceptance
· Ex. “I’m so sure you’ll want our product, just keep it and we will bill you in 30 days.”
· Silence may be effective and can service to bind recipient
· Depends on the offeree’s intent

· If offeree remains silent but intends to accept the offer  silent acceptance valid

· If offeree remains silent but intends to reject  silence not valid acceptance
	· As long as parties’ previous dealings make it reasonable, silence and inaction may act as valid acceptance 
· Ex. Book of the month club
· Offeree joins, promises that inaction after notification will constitute acceptance of monthly shipment
	· If an offeree acquires real or personal property as part of an offer and acts inconsistently with the offeror’s ownership interest in that property  there has been an acceptance by conduct (even if no express acceptance made)



The Mailbox Rule
· Concerned with solving two questions:
· When is a communication effective?
· What happens when a party changes her mind after she accepts by mail?
· §40 Time When Rejection or Counter-Offer Terminates the Power of Acceptance
· Rejection or counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter-offer is only a counter-offer, unless the acceptance is received by the offeror before he receives the rejection/counter-offer 
· §49 Effect of Delay in Communication of Offer
· If communication of offer to the offeree is delayed, period within which a contract can be created by acceptance is not thereby extended if
· Offeree knows/has reason to know of delay, though it is due to the fault of the offeror
· BUT if delay is due to the fault of the offeror/means of transmission adopted by him, AND offeree doesn’t know/have reason to know of delay  then contract can be created by acceptance within the period which would have been permissible if the offer had been dispatched at the time arrival seems to indicate
· §65 Reasonableness of Medium of Acceptance
· Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place the offer is received
GENERAL RULES:
1. Offers, revocations, and rejections are effective upon receipt
	Offers Effective Upon Receipt
· In the absence of any contrary intention of the parties, an offer is not effective until received by the offeree

	Revocations Effective Upon Receipt (Majority Rule)
· Revocations of revocable offers effective upon receipt

	Rejections Effective Upon Receipt
· Rejection not effective until it is received
· Communication does not need to be read to be “received”
· When it is delivered into the control of the addressee, it is received  rejection typically becomes effective when it arrives at the offeror’s address (including email address) OR the offeror knows of it
· §1-202 Notice; Knowledge
· A person has “notice” of a fact if the person has actual knowledge of it, has received notice/notification of it, OR from all the facts and circumstances, has reason to know it exists
· A person “notifies” or “gives notice” by taking such steps as may reasonably be required to inform the other person in ordinary course, whether or not the other person actually comes to know of it
· Effect of first sending rejection, followed by acceptance
· If offeree first mails rejection, then changes his mind and communicates acceptance  the acceptance is effective if it arrives first; rejection is effective if it arrives first
· Effect of first sending an acceptance, followed by a rejection
· If an offeree first mails acceptance, then changes his mind and communicates rejection  the acceptance is effective on dispatch, UNLESS (1) the rejection arrives first, AND (2) the offeror changes his position in reliance on the rejection
· Ex. Rejection overtook the acceptance, and upon receiving it the offeror entered into a contract to sell the same goods to someone else, the offeror change his position in reliance on the rejection  rejection effective 



2. Acceptances are effective on dispatch
	Acceptances Are Effective on Dispatch
· If an offeree accepts an offer other than orally, the timeliness of acceptance is measured by dispatch
· Properly dispatched acceptance is effective, even if it never gets to the offeror
· “time of dispatch” = putting the letter out of the offeree’s ability to recall it
· Usually at the time of delivering the letter to a mailbox, sending the fax/email
· Letter must be properly addressed and stamped, AND 
· if not properly addressed, usually only effective upon receipt (§66)
· UNLESS an acceptance is misaddressed but arrives within the time a properly addressed letter would have normally arrived  effective upon dispatch (§67)
· Acceptance by mail must be a permissible mode of acceptance
· offer may specify that acceptance can only be effective upon receipt
· if so  general rule does not apply
· offer may specify specific means for acceptance (telegram/performance)  specification is the only way to accept the offer
· if mode of acceptance does not allow for acceptance by letter/mail  dispatch rule does not apply
· if offeror is silent on method of acceptance, means used by offeree must still be reasonable in the circumstances
· ex. Offeror is contractor waiting on bids, offer indicates that quicker form of acceptance should be used
· §67 still applies (if method used by offeree is improper, but still provides notice within the same time  will be treated as effective upon dispatch
· Offeror Loses Power to Revoke after a Properly Dispatched Acceptance
· even if offeror has not yet received properly dispatched acceptance, (and thus reasonably believes he still has power to revoke) he may not be allowed to do so because acceptances are effective on dispatch 
· Special Mailbox Rules for Acceptances under Option Contracts
· Acceptance of the underlying offer that is the subject of an option contract is not effective until it is received by the offeror (§63)
· NOT for acceptance of the offer to enter into an option contract, only for the underlying offer


BASIC RULES – unless the parties indicate something to the contrary:
Offer – Effective upon receipt
Acceptance – effective upon dispatch
Rejection – Effective upon receipt
Revocation - Effective upon receipt
Rejection followed by Acceptance – rejection effective if it gets there first; acceptance effective if it gets there first
Acceptance followed by Rejection – acceptance effective UNLESS 1) rejection gets there first, and 2) offeror detrimentally relies on the rejection












SHRINKWRAP & CLICKWRAP AGREEMENTS
	Shrinkwrap Agreements
	Clickwrap Agreements

	· Includes phones orders
· Will generally be enforceable if there is a pre-sale notification that there will be additional terms in the license, which is inside the box
· Term terms must be conspicuous, understandable, conscionable, and labeled on the box
· Told on phone that additional terms/license will arrive (generally enforceable)
· There must be a reasonable return policy
· Manufacturer is the offer generally (no issue of not having enough inventory)
· Easterbrook: established that the manufacturer/seller is the offeror, and the purchaser is the offeree
· Posner: opposite approach (customer is offeror, seller is offeree)
· Problem with Easterbrook Approach: what is the legal status in that acceptance period?  Rolling Acceptance
	· GENERAL RULE: a party cannot avoid the terms of a contract on a ground that he failed to read it before signing
· **Exception: when writing does not appear to be a contract- and the terms are not called to the attention of the recipient (not conspicuous)
· Reasonably conspicuous notice of the existence of contract terms needs to be unambiguous 
· Manifestation of assent to those terms by consumers is essential if electronic bargaining is to have integrity

	ProCD, Inc. v. Zeidenberg
· Plaintiff created digital phonebook on CD-ROM, sold for different prices between consumers and commercial users
· Defendant bought consumer version, used it for his company (commercial use)
· §2-204 (1) Formation in General
· A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract
· Treats licenses as regular contracts for sale of products  governed by the UCC
· Defendant argues that placing software on shelf is offer, buying at asking price is acceptance
· BUT court rules that transactions in which the exchange of money precedes the communication of detailed terms are common
· Airline tickets, concert tickets, insurance policy, products with warranties, etc. 
· Software doesn’t often come with box, just info including terms of sale
· A vendor is master of the offer – may propose limitations on conduct that = acceptance
· Buyer may accept by performing acts the vendor says are equal to acceptance
· ProCD proposed contract that buyer accepts by using software after having chance to read license
· Defendant agreed without protest
· §2-606(1)(b) buyer accepts goods if after inspecting them, he doesn’t reject them

· Terms binding after consumer used product, had opportunity to read terms and return
· Court rules that §2-207 is irrelevant, takes “battle of the forms” literally 
· Not that there’s only one form  it’s whether that form is the acceptance or a confirmation 
· Here the form is an offer

	Hill v. Gateway 2000, Inc. 
· Customers filed suit accusing Gateway of racketeering – asking for treble damages for plaintiffs and other purhcasers
· Contract need not be read to be effective; people take risk that unread terms might be unfavorable
· Better for customers if venders use approve-or-return device 
· Like ProCD, plaintiffs had opportunity to return item and avoid terms of contract, but they didn’t
· By keeping computer beyond 30 days (time stipulated in shrinkwrap agreement), plaintiffs accepted Gateway’s offer, including the arbitration clause  dispute must be settled with arbitration
· Argues that ProCd doesn’t apply because defendant was “merchant” and plaintiffs are not
· Not true  2-207 doesn’t apply when dispute involves only one form
· ProCD didn’t involve conflict with additional terms, but conflict with formation of contract

	Klocek v. Gateway, Inc.
· Gateway’s standard terms included clause that if customer doesn’t return computer within five days of delivery, he accepts the terms and conditions, including arbitration agreement
· ProCD incorrectly identifies offeror and offeree and provides no explanation for “vendor is the master”
· Gateway provides no evidence that at the time of sale, plaintiff was informed that transaction conditioned plaintiff’s acceptance of standard terms
· No evidence plaintiff agreed to standard terms
· Keeping the computer longer than five days not sufficient to show plaintiff expressly agreed to standard terms
· Because plaintiff is not a merchant, additional/different terms in standard terms didn’t become part of agreement unless plaintiff expressly agreed to them 

· Assumes Gateway is offeree, customer is offeror
· §2-207
· (1) oral contract, Gateway had confirmation
· Additional/different terms are proposals, customer decides if they want to accept proposals or not
· Klocek pick and choose what they want (warranty and customer service  yes, arbitration  no)
· Gateway wanted to treat it as all/nothing



THE MIRROR IMAGE RULE
· Under Common Law, effective acceptance had to accept offer unconditional and entirely – acceptance had to be the “mirror image” of the offer
· If purported acceptance added additional term/had fewer term(s)/slightly changed a term  considered a counter-offer, not acceptance
· May have been effective for face-to-face transactions, not fair in modern commercial transactions (parties don’t deal face-to-face, offer and acceptance made via pre-printed forms, etc.)
· Unfair outcomes:
· One party doesn’t person
· Ex. Farmer sends purchase order to grain supplier, uses preprinted form with clause that states delivery shall be made by U.P.S.
· Grain supplier sends farmer preprinted acceptance form with clause that says delivery shall be made by any common carrier.
· Under CL Mirror Image Rule, if the supplier never sends the grain, he is not in breach because no contract was ever formed. 
· Because of the discrepancies in the delivery term, the acceptance form was only a counter-offer which the farmer never accepted  no contract
· Last-Shot Doctrine
· Contract is made on the terms of the last party to submit a form
· Ex. Builder places order to lumber company for 100 doors, uses preprinted order form that contains term “doors shall be of stainable quality.” Company accepts order form, sends back a preprinted acknowledgement form that incudes term “door shall be only of paintable, not stainable quality.”
· Under the Mirror Image Rule, the companies never had a contract as forms did not match
· Lumber company’s form was the pending offer at the time the parties performed, because builder took the doors and paid for them (contract terms were not carefully examined)
· CL held that by paying for the doors, builder implicitly accepted the lumber company’s counter offer, became bound to contract whose terms included only doors of paintable quality
· Lumber company, as last party to submit form, has its terms included under Last-Shot Doctrine
§2-207 ADDITIONAL TERMS IN ACCEPTANCE OR CONFIRMATION
§2-207 Additional Terms in an Acceptance or Confirmation
1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance, even though it states terms additional to or different from those offered and agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms
2) The additional terms are to be construed as proposals for addition to the contract. Between merchants, such terms become part of the contract, UNLESS:
a. The offer expressly limits acceptance to the terms of the offer;
b. They materially alter it, OR
c. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received
3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

· Simplified from previous versions, replaces the CL rules for “mirror image” and “last-shot doctrine”
· 2-step process:
1. Do the parties have a contract even if the offer and acceptance differ?
· Yes, as long as there is a “definite and seasonable expression of acceptance” then a contract is formed
· Even if the acceptance contains different/additional terms from the offer
2. What are the ter ms of such contract?  (KNOCK-OUT RULE) 
· Terms included are those in the writings/records of BOTH the offer and acceptance
· Terms to which BOTH parties otherwise agree are in the contract, AND
· Terms implied in any contracts under UCC, such as implied warranty of merchantability
 1. Offer expressly limits acceptance to the terms of the offer
2. The terms materially alter the terms in the original offer
3. Notification of objection to the terms has already been made by offeror or is made withint a reasonable time after he receives notice of them. 
UNLESS
If parties involved are merchants, then additional terms become part of contract. 

Acceptance
Even though it states terms additional to or different from those offered or agreed upon.  

A definite and seasonable expression of acceptance
OR
Written confirmation sent within a reasonable time





No Acceptance
Instead, offeree has made counter-offer

If acceptance is expressly made conditional on assent to the additional or different terms by the offeror


 

1. Offer expressly limits acceptance to the terms of the offer
1. The terms materially alter the terms in the original offer
1. Notification of objection to the terms has already been made by offeror or is made within a reasonable time after he receives notice of them. 

If parties involved are merchants, then additional terms become part of contract. 
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Electronic Contracting Under the Code
· Parties can enter into binding contracts even if:
1. Only one human is involved in the contract, with the other being a computer/electronic agent
· Ex. Human downloads song from iTunes, no human from Apple has agreed to send the song for 99 cents, but valid agreement is still formed between Apple and customer via the internet
· Ex. Specht v. Netscape
· Plaintiff claims Netscape’s software includes unlawful eavesdropping 
· Consent/acceptance of arbitration provision necessary to create agreement to arbitrate
· Consumer clicking on “download” button does not communicate assent to contractual terms if offer didn’t make clear that clicking download would signify assent
· Reasonably prudent person would not necessary have known/learned of license agreement prior to downloading
· Can’t enforce contract when writing doesn’t appear to be contract and terms not called to attention of the recipient
· Plaintiffs responding to offer that did not make visible the existence of license terms and did not require manifestation of assent to those terms  not valid acceptance of license terms
2. Even when no human has a hand in the offer and acceptance, and the only “parties” to the agreement are the buyer’s and seller’s computer servers
· Ex. Retail store programs its computers to automatically order additional units from manufacturer when inventory of an item drops below a certain level  manufacturer’s server programmed to accept order
CONSIDERATION
BASIC RULE: if an agreement is not supported by valid consideration, that agreement is not an enforceable contract.  (**Exception – Promissory Estoppel)
Definitions of Consideration:
1. The “Will” Theory
· Most prevalent in early CL, promise was supported by consideration (enforceable) so long as the promisor “willed” to be legally bound at the time the promise was made
· Highly subjective – no longer used
2. The “Benefit/Detriment” Theory
· Promise is deemed supported by consideration (enforceable), whenever:
1)  The promisee either acts, or promises to act, in exchange for the promisor’s promise, AND
2)  The promisee’s act or promised act is EITHER a legal detriment to the promise or a legal benefit to the promisor
· Unilateral Contract: 
· Ex. A offers B $100 for his watch. B gives A the watch in exchange for A’s promise to pay, (accepting the offer). A’s promise to pay is enforceable under the benefit/detriment theory – B, as promisee, suffered a legal detriment (giving up his watch) and A, as promisor received a legal benefit (possession of the watch)
· The benefit and detriment were given in exchange for A’s promise to pay  valid unilateral contract with promissory offer, acceptance by conduct and consideration to enforce A’s promise to pay. 
· Bilateral Contract
· Assume instead B promises to give A the watch at a later point. A’s promise to pay is enforceable, because B suffered a legal detriment (promised to give up the watch) and A received legal benefit (promised possession of the watch in the future) in exchange for his promise to pay $100. B’s promise to give up the watch is also enforceable because it was supported by A’s promise to pay  the parties have entered into a valid, enforceable bilateral contract, with a promissory offer, promissory acceptance, and consideration to support the executory promises 

3. The Restatements “Bargain” Theory
· §71 Requirement of Exchange; Types of Exchange
(1) To constitute consideration, a performance or return promise must be bargained for
(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise
(3) The performance may consist of:
1. An act other than a promise, or
2. A forbearance, or
3. The creation, modification, or destruction of a legal relation. 
(4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person. 
· §72 Exchange of Promise for Performance
· Except as stated in 73 & 74, any performance which is bargained for is consideration 
· §75 Exchange of Promise for Promise
· Except as stated in 76 and 77, a promise which is bargained for is consideration, if but only if, the promised performance would be consideration
· §79. Adequacy of Consideration; Mutuality of Obligation
· If the requirement of consideration is met, there is not additional requirement of:
(a) A gain, advantage, or benefit to the promisor, or a loss, disadvantage, or detriment to the promisee OR
(b) Equivalence in the values exchanged, OR
(c) “mutuality of obligation.”

·  Under the Restatement, it is irrelevant whether either party suffers a detriment/reaps a benefit, so long as the return promise or requested performance sought by the promisor is bargained for 
· Bargained for if:
· Sought by the promisor in exchange for his promise AND
· Given by the promisee in exchange for that promise
· Unilateral Contract
· Ex. A offers B $100 for his watch, B gives A watch in exchange for A’s promise to pay.  A’s promise is enforceable under the bargain theory
· B’s act in giving up the watch was “bargained for” because it was both sought by A (the promisor), and given by B (the promisee) in exchange for A’s promise to pay. 
·  the parties have entered into a valid, enforceable unilateral contract, with a promissory offer, an acceptance by conduct, and consideration sufficient to enforce A’s executory promise.
· Bilateral Contract
· B promises to give A the watch in exchange for A’s promise to pay B $100. 
· A’s promise to pay is enforceable because B’s promised performance (promise to give the watch) was both sought by A and given in exchange for A’s promise to pay. 
· B’s promise to deliver the watch is enforceable because A’s promised performance (promise to pay) was sought by B and given in exchange for B’s promise to deliver the watch. 
·  parties entered into a valid, bilateral contract with promissory offer, promissory acceptance, and consideration sufficient to enforce executory promises

Types of Consideration in Unilateral Contracts
To be considered valid consideration to support the enforceability of the promises made in a unilateral contract, one of these elements must be sought by the promisor and undertaken by the promisee in exchange for the promise made in the offer
· In unilateral contract, consideration supporting an offeror’s promise consists of one of the following:
1)  An act
1. Ex. Frank offers to pay Larry $800 for Larry’s couch if Larry will deliver it to Frank’s house by 5:00. Larry’s delivery of the couch is sufficient consideration to make Larry’s promise to pay enforceable, because it’s an act taken by the promisee (Larry), which was both sought by the promisor (Frank) and given in exchange for the promise to pay. 
2)  A forbearance
1. Ex. Uncle offers to pay his nephew $500 if the nephew refrains from drinking or smoking until he turns 21. The uncle’s promise to pay is supported by sufficient consideration because the nephew undertook a forbearance in exchange for uncle’s promise and that forbearance was sought by uncle when he made the offer
3)  The creation, modification, or destruction of a legal relationship
1. Greg has 30-year loan for $100,000 and offers the bank $90,000 in cash to cancel the rest of the 30 year loan. If the bank agrees and cancels the loan, the act is sufficient consideration to enforce Greg’s promise to pay, for it is destruction of a legal relationship, undertaken in exchange for Greg’s promise, and was a type of action sought by Greg in making his offer
Types of Consideration in Bilateral Contracts
· in a bilateral contract, each party’s promise serves as consideration for the return promise of the other, if and only if
1)  each promise was sought by, and was given in exchange for the other, AND
2) The performance promised by each party would be valid consideration if it were carried out

· BASIC RULE: any promise made in a valid offer to enter into a bilateral contract serves as consideration for any promise made in the acceptance, and vice versa
· so long as the offer and acceptance were bargained in exchange for each other, and so long as the promised performance, if completed would be valid consideration
TWO TYPES OF PROMISES THAT ARE NOT CONSIDERATION: (lack bargained-for exchange)
· gifts/gift promises
· not supported by consideration – promise can’t act as consideration if it is made as a gift, rather than as part of a bargained for exchange
· ex. Aunty promises to give her nephew $100 because it’s his birthday. Nephew says he accepts her gift. If aunty doesn’t pay, her promise cannot be enforced because it was not part of a contract, just a gift promise. Aunty did not seek any return promise/action from the nephew  no bargain was struck between them.
· If promisor requires promisee to take some action to obtain the benefits of a gift promise  insufficient consideration to enforce the promise
· If action is only incidental to the true gratuitous nature of the promise, taking action is insufficient to act as consideration
· TEST: whether the promisor made the promise in order to “get something” from the exchange (bargained for exchange) OR does the act called for merely make more convenient the giving of a gift
· Ex. Kirksey v. Kirksey
· Modern Rule: some gift promise to repay otherwise uncollectible pre-existing indebtedness can be enforced (§82)
·  “unsolicited actions” – something that wasn’t asked for
· For promisee’s actions to be sufficient consideration, they must be sought for by the promisor 
· Actions taken without regard to the promise are not sufficient for consideration
· Ex. I lose my wallet, publish an ad in the paper offering a reward. Jack finds it, turns it in, but did not know about the ad. Even though Jack did the actions called for in the ad, he did not do them because  of the ad  not valid consideration for my offer (bargain theory)
Past Consideration
· TRADITIONAL RULE: Past consideration and moral obligation insufficient to make promises enforceable
· Where a promise was made in response to some act/forbearance previously undertaken/previously made, the promise was insufficient to act as consideration
· Promise could not have been made as part of bargained for exchange
· Could only have been made after the event occurred
· Even if made because of the event, it was not sought by the person precipitating the previous event
· Ex. Mills v. Wyman
· Mills cared for Wyman’s son who fell ill during sea voyage
· When they reached port and Wyman found out what happened, he promised to pay Mills, reimburse him for all of the expenses incurred in caring for his son
· Wyman never paid – Mills sued
· Court held that no contract was made, lack of consideration. Mills was not seeking a promise of payment from Wyman when he cared for his son  no bargained for exchange
· MODERN RULE: past consideration and moral obligation can make some promises enforceable
· Two situations in which past/moral consideration can now serve as valid consideration to enforce a promise:
	1.  Where a promise is made in recognition of a benefit previously conferred on the promissor 

	2. Where promise made is to pay a debt rendered unenforceable due to running of statute of limitations or due to bankruptcy


	· §86 Promise for Benefit Received
· A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
· A promise is not binding under (1) if
·  If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched, OR
· To the extent that its value is disproportionate to the benefit

Webb v. McGowin
· Webb saved McGowin’s life and was rendered handicapped in the process
· To show his gratitude, McGowin promised to give him monthly payments for the rest of Webb’s life
· McGowin’s promise is enforceable because
· Webb’s saving of McGowin’s life not intended as a gift (even though not induced by promise of payment) AND
· Its value (monthly payment) not disproportionate to the benefit received

	· §82 Promise to Pay Indebtedness; Effect on the Statute of Limitations
1. A promise to pay all or part of an antecedent contractual/quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations
2. The following facts operate as such a promise unless other facts indicate a different intention: 
a. A voluntary acknowledgement to the obligee, admitting the present existence of the antecedent indebtedness, OR
b. A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the obligee, made as interest on or part payment of or collateral security for the antecedent indebtedness, OR
c. A statement to the obligee that the statute of limitations will not be pleaded as a defense

· §83 Promise to Pay Indebtedness Discharged In Bankruptcy
· An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding

Ex. Jack borrows $10,000 from Janet, but doesn’t pay her back. Statute of limitations expires, and Jack says he’s sorry, promises he will pay at least $7,500 by the next Jan. 31. If Jack doesn’t pay anything by then, Janet may sue for $7500 – value of the new promise, NOT the original debt.  



Peppercorn Theory of Consideration (transactions in which the consideration of one party is worth substantially less than the other)
BASIC RULE: as long as promises/performances of one party are both sought by the other in making a promise, and given in exchange for that promise  consideration probably present (§79)
· Courts let parties make their own judgments as to how much return promise/performance is worth  at CL a peppercorn (today a dollar) can generally serve as valid consideration for any promise, no matter how extravagant
· As long as promise was freely bargained for and given in exchange for peppercorn (dollar)
**Exceptions:
1. Inadequate consideration may be evidence of Fraud, Duress, or Undue Influence
· Extreme disparities allow court to consider circumstantial evidence, determine whether party in detriment has any reason to avoid the contract 
2. Inadequate consideration may be evidence of sham consideration
· Ex. Uncle wants to give his 16 year old niece his $5000 desk on her 18th birthday
· Knowing gift promises are unenforceable, uncle agrees to “sell” niece desk for $1 with delivery to be made in two years
· If “bargain” is only pretense to disguise gift promise  $1 is not consideration
· If uncle never delivers desk/becomes incapacitated before delivery  contract cannot be enforced by niece
· Purported (but unperformed) consideration is not effective
· Purported consideration is consideration intended to have taken place in exchange for a promise, but which in fact never occurred
· Ex. “For $500 received from buyer, I hereby sell him my antique desk.” If the $500 is never actually paid  buyer cannot seek to enforce seller to deliver desk (only purported consideration, not actual  not sufficient to make promise enforceable)
Illusory Promises (promise where promisor gives the illusion of making a valid promise to act/forebear, but in reality does not bind himself to do anything)
· True illusory promises may not serve as consideration
· Ex. “I promise to pay you $500 for the couch if I decide I want to, otherwise I will not take the couch and will pay you nothing.”  I haven’t promised to do anything, no real commitment. 
	Traditional Rule: unless definite commitment was evident, promise lacked consideration – Personal Satisfaction Clauses
	Modern Rule: the implied duty of good faith and fair dealing renders Personal Satisfaction Clauses enforceable 

	· Contract with personal satisfaction clause was illusory
· Promisor failed to make definite commitment to be bound  promise illusory
· Insufficient consideration
	§205 Duty of Good Faith and Fair Dealing
· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement
§1-304 Obligation of Good Faith
· Every contract or duty within the UCC imposes obligation of good faith in its performance and enforcement

Any restriction on a promisor’s freedom of action, whether express of implied, will prevent a promise from being illusory

· Promisor has implicitly restricted his actions, is obligated to perform in good faith, sufficient to keep the promise from being truly illusory
· Ex. Hire an artist and say “I’ll pay you after you finish the painting if I like it.”
· If I do actually like the painting when it is complete, then I am required to pay, based on my promise  not truly illusory

Wood v. Lucy, Lady Duff Gordon



“Requirements” and “Output” Contracts
· Buyer agrees to purchase all of a particular good it needs from one seller  requirements contract
· Seller agrees to sell all of its output of a particular good/service to one buyer  output contract
· Arguably illusory
· Buyer may say it requires none of the goods/services  not obligated to buy anything 
· BUT agreements  enforceable by imposing good faith requirement
§2-306 Output, Requirements and Exclusive Dealings 
· A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output/requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal/otherwise comparable prior output or requirements may be tendered or demanded
· A lawful agreement by either the seller/buyer for exclusive dealing in the kinds of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale. 

· Requirements & Output contracts generally have no implied floor, but do have an implied ceiling
· Buyer enters requirements contract and ends up legitimately not needing to purchase any goods/services contracted for
· As long as buyer acts in good faith (really doesn’t need any of the product)  not obligated to purchase any
· BUT, buyer who needs much larger amount of good cannot require seller to supply “disproportionately” large amount of good/service, even if it needs it in good faith
· It would be unfair to hold supplier in breach for failure to deliver unreasonably large amount of product 
· Similar rules for output contracts
· If supplier in good faith produces none of the goods  no fear of breach (no implied floor as the amount of goods it must produce)
· BUT, can’t suddenly start producing “disproportionately” large amount of product and require buyer to accept it

· Exclusive Dealing contracts
· Exclusive dealing: party is given an exclusive right to sell/otherwise deal in goods or services owned of controlled by the other party
· Seller does not promise to sell anything, but promises to turn over fee/percentage for what may be sold (argument for illusory promise)
· BUT, contracts made enforceable by duty of good faith (§2-306(2))
· Recipient of exclusive right to sell must make best efforts to supply/promote sale of goods/service
· Conditional Promises
· Party’s promise under contract is expressly conditional upon occurrence/nonoccurrence of particular event
· If occurrence of the condition is in the unfettered discretion of the promisor  illusory promise
· BUT, if occurrence of condition is at all outside the unfettered control of the promisor  promise is enforceable
· Termination-at-will Clauses
· TRADITIONAL RULE: termination-at-will clause rendered contract unenforceable – illusory promise (“I promise to order from you unless I change my mind.”)
· MODERN RULE: contracts with termination-at-will clauses probably enforceable
· Party terminating contract must give reasonable notice to the other
· Sufficient restriction on promisor’s actions – render promise enforceable
· §2-309(3) termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable
THE PRE-EXISTING DUTY RULE
BASIC RULE: if promisor is already under a duty to take some sort of action, a  reaffirmance to take that same action is generally not consideration (even if bargained for and given in response to a new promise)
· §73 Performance of a Legal Duty
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain
· §74 Settlement of Claims
· (1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless
· (a) the claim/defense is in fact doubtful because of uncertainty as to the facts or the law, or
· (b) the forbearing or surrendering party believes that the claim/defense may be fairly determined to be valid
· (2) the execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim/defense exists
· If promisee is under a pre-existing duty to do something, a subsequent promise to do that same thing cannot be part of a valid bargained-for exchange. 
· Ex. Sam agrees to type Laura’s paper for $100. At the last minute, Sam demands an extra $100 to do it, which Laura reluctantly pays (too late to find someone else)
· Laura’s promise is not enforceable by Sam – Sam was under pre-existing duty to type the paper. If Laura does not pay him $200, and Sam sues for breach of contract he will lose, not consideration for extra $100. BUT, Laura does have to pay original $100. 

· Special Rules Regarding Consideration: MODIFICATION
	Necessary for Contract Modification
	In accords and substituted contracts

	· §2-209(1) an agreement modifying a contract within the UCC needs no consideration to be binding
· §89 Modification of Executory Contract
· A promise modifying a duty under a contract not fully performed on either side is binding
a)    If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made, OR
b) To the extent provided by statute, OR
c)     To the extent that justice requires enforcement in view of material change of position in reliance on the promise
· Parties can make enforceable modification to executory (unperformed) portion of contract without consideration as long as modification is fair, equitable and either made because of circumstance unanticipated at time contract was made, OR has induced reliance by a party to the agreement
	· Parties attempt to discharge their obligations under one contract by entering into a new one
· To be enforceable, new contract must have consideration
· Agreement to surrender a claim under contract in return for part payment of the claim is almost always supported by valid consideration
· it is only not supported by valid consideration when all three of the following are present:
1) the claim is for a liquidated (certain) amount
2) there is no bona fide dispute over whether the debtor owes it, AND
3) the creditor does not receive any benefit in addition to those he is due under the contract as a result of the agreement to compromise the claim
· Foakes v. Beer
· MODERN VIEW: accords and substituted contracts likely valid even without consideration
· Written settlement of claim arising out of a breach of contract is enforceable even without consideration 


BASIC RULE: When analyzing consideration, consider:
1. Whether the promise was bargained for (sought by promisor in exchange for his promise and given by the promisee in exchange for that promise). 
2. Whether the relevant party suffered a legal detriment (became obligated to do something he was not obligated to do before the agreement). 
3. If neither of the first two applies  modern exceptions to consideration requirements.
a. Implication of good faith (saves output/requirement contracts, exclusive dealing contracts, and contracts with “personal satisfaction” clauses)
b. Gift promise made for past benefits, enforceable via §86
c. Promise to pay debt otherwise unenforceable because of the statute of limitations/bankruptcy, OR
d. Implication of “notice” requirement to save termination-at-will clauses






If the promise is not supported by either the bargain/legal detriment theory OR by a modern exception  promise not enforceable (not valid consideration):
1. Gift promise	2. An example of past or moral consideration	3. An unsolicited action		4. An illusory promise	
5. Subject to a pre-existing duty		6. Sham Consideration		7. Purported Consideration

																																																																																
					
MODIFICATION
· Valid modification to an initial contract is itself a separate, enforceable contract (“contract on a contract”)
· Subsequent contract whose terms are largely the same as those in original contract, but with one or more of the deal points changed
· Must meet certain requirements for formation (offer and acceptance), BUT
· May not require separate consideration
· Issues arise when one party asserts a modification took place and the other disagrees OR both agree there is modification, but don’t agree on its terms
Modification under the UCC - §2-209 Modification, Rescission, and Waiver.
	1) An agreement modifying a contract within this Article needs no consideration to be binding. [modification enforceable under UCC even without consideration]

	· change from common law (which required new consideration to be present to make modifications enforceable under pre-existing duty rule)
· Ex. Richard makes volleyballs, under contract to deliver 100 to Karen by March 1st. On Feb. 20, he calls and asks if it would be okay to deliver the balls on March 15 instead, Karen agrees. 
· Under CL  new consideration would be required to make modification enforceable (new delivery date effective), i.e. Karen would need to order more volleyballs, Richard would have to promise a few at no charge, etc. BUT, UCC allows the modification without new consideration.
· ** modification might not be enforceable under (3) – statute of frauds not satisfied.  

	2) A signed agreement which excludes modifications or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party. [if the original contract has a clause stating that any modification must be in writing or in the record to be enforceable  that clause is enforceable] 

	· an oral modification is unenforceable under the UCC if the parties have agreed to a “no modification except by signed record” clause
· also known as “private statute of frauds” clauses 
· even though a modification doesn’t need consideration to be binding, if the parties have already agreed no modifications will be accepted if not in writing  modification must be in signed writing or it is generally unenforceable 

	3) The requirements of the statute of frauds section of this Article must be satisfied if the contract as modified is within its provisions. [agreement as modified must satisfy the statute of frauds to be enforceable  must be in writing?]

	· the contract, as modified, must satisfy the statute of frauds to be enforceable under the UCC
· if the parties’ amended contract is for the sale of goods for $500 or more  the modified agreement must satisfy §2-201 or it is unenforceable 
· if the modified contract is unenforceable  original contract’s terms are binding
· must satisfy the statute of frauds to be enforceable 

· distinct minority view: modification only has to be in writing if the modification itself is for the sale of goods for $500 or more
· if the modification was to change the delivery date, then an oral modification could be enforceable 

	4) Although an attempt at modification or rescission does not satisfy the requirements of (2) or (3) it can operate as a waiver. [oral modification – not enforceable because of “no modification except in writing” or because it doesn’t satisfy statute of frauds – may be enforceable as a waiver]

	· if an attempted oral modification is unenforceable (because the modified contract doesn’t satisfy the Statute of Frauds, or because there is a valid “no modification except by written record” clause) the attempted modification can operate as a waiver
· 
Two questions raised:
1) what is it that can be “waived?” and, 
2) How can an otherwise unenforceable oral modification “operate” at all?

Four Approaches – 
1. The only way a “no modification except in writing clause” or Statute of Frauds may be “waived” is by written agreement of the parties.  
· The parties are permitted to waive the effects of either a no modification except by written record clause, or the statute of frauds – if they so choose. 
· (4) gives the parties permission to vary the operation of an otherwise binding writing requirement
· Waiver may only be made by written record which allows for oral modifications

2. An attempted oral modification can act as an implied waiver of both a no modification except in writing clause and the Statute of Frauds
· Provides that every time one party asserts an oral modification took place, the court should consider testimony/evidence outside of jury’s presence
· If court finds the evidence is sufficiently credible  jury may consider it
· By agreeing to an oral modification, both parties simultaneously but implicitly, agreed to a waiver of any writing requirement that formerly bound them
· If they truly agreed to oral modification  the presence of the writing requirement wasn’t important to them
· Court is supposed to enforce the contract to effectuate the parties’ intentions  if modification was truly agreed to, it should be enforced

3. Terms of a bilateral oral modification are inadmissible, but evidence of one party’s unilateral waiver is admissible. 
· waiver is result of a unilateral action, whereas modification requires the agreement of BOTH parties to a substitution of terms
· waiver focuses on the choice not to enforce a particular duty, whereas modification concerns both the old term the parties canceled AND the new term substituted in its place
· inherent in any bilateral modification is one party’s waiver  while evidence that the parties got together and orally agreed to their modification is inadmissible, evidence of one party’s wavier [intentional relinquishment of his/her right] of a particular term IS admissible

4. Evidence of the Modification is freely admissible if the party seeking to establish the modification can show reliance on the modified agreement
· If reliance can be shown  evidence of the entire oral modification is freely admissible
· Viewpoint assumes that when UCC drafters removed the requirement of consideration from enforcing modifications, they intended to include reliance in its place

Wisconsin Knife Works v. National Metal Crafters

	
5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.  [if an oral modification is being enforced as a waiver  it may be retracted with reasonable notice, as long as the other party has not relied on the waiver]. 

	· An enforceable modification made under §2-209 cannot be unilaterally retracted because it is the result of the agreement of both parties
· BUT it can be mutually rescinded, released, further modified, etc. 
· Can’t simply be rendered a nullity because one party changes his mind
· A wavier of an executory duty CAN be unilaterally retracted
· It only concerns the rights of one party to enforce an obligation
· Upon reasonable notice, a waiver of executory duties is freely retractable UNLESS the other party has relied on the waiver (and retraction would therefore be unjust)
· Ex. Alex purchased boat and made payments on contract for $1000/month for 48 months 
· Six months into contract, Alex asked the owner of the boat yard if she would be willing to accept $800/month for 60 months instead, owner agreed
· Owner accepted lower monthly payments for one year, then changed her mind and demanded Alex go back to $1000/month payments
· Owner MAY retract her waiver, unless Alex can show proof he relied on it (took a lesser paying job, incurred another monthly expense for $200, etc.)

	· ** Not specifically stated in §2-209, but implied that the party proposing the modification must do so in good faith in order to have subsequent modification enforceable 



Modifications under Common Law 
· Valid modification at CL requires:
1.  Good faith by the party seeking the modification, AND
a. Ex. J runs a custodial service, contracted to clean M’s building for $500/month for one year. 6 months into the deal, J’s services have attracted the attention of owners of other buildings who are offering him $2000/month, but J can’t take the offers because of his contract with M. J tells M he will have to breach unless she agrees to pay $2000, but will extend the contract for another year [consideration]. M agrees reluctantly, BUT modification is enforceable. J was acting in good faith – he was not responsible for putting M into a situation where she had no alternative but to accept his offer or go without service (she could have hired someone else and charged J the difference in price). His offer was based on the increased value of his services  modification enforceable.  
2. New consideration to support it
a. if no consideration is present, the terms of the original contract control for the new contract (the modified agreement will be held to be unenforceable under the pre-existing duty rule)
b. Ex. Same as above, except assume that J did not offer to extend the contract, but simply demanded the increased price for the remainder of the contract (6 months). Modification would not be enforceable because J was already under a pre-existing duty from the first contract, and has not provided anything to M in return for the increased price. 
· As long as both requirements met – modification would be enforceable regardless of whether or not parties had “no modification except in writing” clause in the original agreement or if modification did not satisfy Statute of Frauds
Modifications under the Restatement 
· §89 Modification of Executory Contract
· A promise modifying a duty under a contract not fully performed on either side is binding
a)    If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made, [it is fair in view of cicumstances not reasonably foreseen when the contract was made] OR
b) To the extent provided by statute [a state statute provides for enforceability], OR
c)    To the extent that justice requires enforcement in view of material change of position in reliance on the promise [justice otherwise requires it be enforced]
· Contract as modified must satisfy the statute of frauds to be enforceable
	
	UCC
	Common Law
	Restatement

	Good Faith Required?
	Yes
	Yes
	Yes

	Consideration Required?
	No
	Yes
	Yes – except under §89

	No modification except in writing enforceable?
	Yes
	No
	No

	Statute of Frauds generally have to be satisfied?
	Yes
	No
	Yes


PROMISORY ESTOPPEL
· Based on the premise that where the promises of one party have led the other to justifiably  and reasonably rely on those promises being carried out, then the promises should be enforced even if they were only gratuitous, or not otherwise supported by consideration. 
· Moral doctrine to make enforceable promises that sense of justice suggests should be enforced (even if not supported by consideration)
· Not a substitute for consideration 
· Recovery under PE not based on a “contract” – mixture of equitable and tort law principles
· Even when PE applies to a promise, only makes that promise enforceable to the extent “justice requires” – might not be fully enforceable
· Makes enforceable offers and acceptances, makes some offers irrevocable, enforces some promises made during preliminary negotiations
· Doesn’t automatically make the whole contract enforceable 
· §90 Promise Reasonably Inducing Action or Forbearance 
· 	A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a 3rd person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires. 
·  A charitable subscription or a marriage settlement is binding under (1) without proof that the promise induced action or forbearance
																																																																																																									BASIC RULE – a promise is binding [to the extent justice requires] if:
1) In making the promise, the promisor should reasonably expect it to induce action/forbearance on the part of the promisee
2) The promise does in fact induce foreseeable action or forbearance by the promisee, AND
3) Injustice can be avoided only by enforcement of the promise. 
**Exception: promises made as charitable subscriptions/marriage settlements are binding without proof they induced action/forbearance. 


 Promises Enforceable Under Promissory Estoppel:
	1. Gift Promises
· Most common type of promise supported by PE
·  If gift promise meets requirements of §90  enforceable to extent justice allows

	2. Oral Promises to Convey Land
· Ex. If Paul makes an un-bargained for promise to Dan to convey Blackacre to him, and Dan relies on the promise, moves onto the land, and makes improvements  promise to convey probably enforceable against Paul
· Dan could get specific performance/reimbursement (depending on circumstances, and what justice allows)
· Overcomes “no consideration defense” and statute of frauds defense (oral promise enforced by PE)

	3. Charitable Subscriptions
· Pledge to a charity enforceable even without proof that the promise induced any reliance whatsoever by the organization
· Ex. Salisbury v. Northwestern Bell Co. 

	4. Offers that Induce Foreseeable Reliance of Substantial Nature Become Irrevocable
· Under §87(2) PE may also serve to make any type of offer irrevocable (to extent necessary to prevent in justice) IF:
· Offeror should reasonably and foreseeably expect the offeree to undertake substantial action in reliance on the offer AND
· The offer actually does induce that reliance
· Conrad v. Fields
· Offers by sub-contractors
· Most common application of §87(2)
· General contractor won’t accept sub-contractor’s bid (offer) until its bid has been accepted by the developer – no reason to commit to paying the sub if the general doesn’t receive the contract from the developer
· PE makes the sub’s (promisor’s) offer irrevocable until the general contractor has a reasonable chance to accept 
· Reasonable time extends to a day/two after the developer has awarded the bid to the general
· General contractor using a sub’s bid is considered a reasonable, foreseeable, and substantial act of reliance
· Unjust to allow subcontractor to revoke
· Drennan v. Star Paving

	5. Actions Taken in Reliance on Promises Made in Preliminary Negotiations 
· Vague promise made in preliminary negotiations (as opposed to an offer) may be enforceable to some extent if reliance on that promise was both foreseeable and reasonable
· Ex. Supermarket representative tells Bob that he would be awarded franchise if he gained necessary experience and invested $15,000. Bob quits his job, moves to another city to work in a grocery store and borrows $15,000 from a relative. Two years later, Bob is told by Supermarket that franchise fee could not be paid with borrowed money, and refused to award Bob a franchise.
· Court rules that no contract existed (due to indefiniteness), but promise made was part of preliminary negotiation. Supermarket should have foreseen Bob would rely on the promise to his detriment, and because Bob did, it would be unjust not to enforce the promise to some extent.  Bob could recover the out of pocket costs he spent in reliance on the promise under PE 


 	
Remedies When Promise Enforced Under PE
· “remedy granted for breach may be limited as justice allows”
· Usually, promisee is entitled to recover his full expectation interest (full amount to which he would have been entitled had the contract gone forward)
· BUT, where expectation interest is greatly disproportionate to promisee’s actual reliance OR where circumstances make it unjust/impossible to award complete expectation interest  promisee is only entitled to his reliance damages
 																							BASIC RULE: in analysis of formation issues on an exam, first determine whether promise can be supported by consideration.
If it can’t meet the requirements of consideration  examine whether promise can be enforced by promissory estoppel. 





DEFENSES TO BREACH OF CONTRACT 
§12 Capacity to Contract
1) No one can be bound by contract who has not legal capacity to incur at least voidable contractual duties. Capacity to contract may be partial and its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances
2) A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is
a. Under guardianship
b. An infant
c. Mentally ill or defective, OR
d. Intoxicated. 
INCAPACITY
· Law presumes minors and the mentally infirm do not have sufficient judgment to bind themselves to an enforceable promise
· Voidable: A voidable contract does exist, and it becomes the responsibility of the burdened party to avoid the contract and not allow it to ratify.
· Party has the option of avoiding the contract OR waiving right to void and going through with the deal
· Void: effectively, a contract that never existed to begin with. 
	Incapacity due to Infancy/Minority (§13, 14)

	BASIC RULE: until a person turns 18, any contract entered by that person is voidable
· Only depends on age (not on subjective level  of maturity
· The minor is entitled to void the contract at any time while a minor, even if he or she has enjoyed the benefits under the contract
· §14 Infants
· Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday. 
· Ex. Fred buys a car at 17 on credit and makes payments for 6 months. If Fred wants to go through with the deal, he may because the contract is only voidable due to his age. If he decides he doesn’t want to go through with it, he doesn’t have to, and may return the car at any time until he turns 18 (and for a reasonable period of time afterward) and receive a refund of all of the payments he made. 

Ratification
· When a minor reaches 18, he may ratify the contract – changing it from voidable to binding (can’t happen validly until age 18)
· Generally, ratification requires no new consideration to be valid
· Can occur by:
· (1) express ratification
· If the minor (now 18) expressly indicates (orally or in writing) that he wants to be bound by the promises in the contract he entered when he was under 18  ratification is valid and he no longer has the power to avoid the contract
· (2) implied-in-fact ratification, OR
· If the minor (now 18) manifests by action that he is apparently willing to be bound  ratification is valid and takes away power to avoid the contract
· Ex. Fred continues making payments after he turns 18  implied-in-fact ratification
· If he stops making payments and tries to return the car, he will be in breach
· (3) ratification by silence/implied-in-law
· Most common form of ratification
· Former minor says/does nothing one way or another about a contract entered before he was 18
· Minor is given reasonable time to disaffirm the contract after turning 18. If not disaffirmed in reasonable time  ratification is implied
· Reasonable time determined by circumstances
· The more benefits the minor has received under the contract, the less time he has to disaffirm after turning 18
Disaffirmance
· Minor may disaffirm the contract at any time before turning 18
· Not fair to sellers
· Ex. Ace Cars sells a new car to Larry, mature-looking 17 year old. Larry keeps the car for ten months, then tells Ace he’s disaffirming the contract. Larry is entitled to a return of ALL of the payments he has made upon returning the car 
· Ace doesn’t get the same car back that they sold – it is now used. No compensation for wear-and-tear, mileage, etc. (no restitution)
· Rule applies even if the car is wrecked or stolen
· “New Hampshire” Rule (the exception)
· Where a minor has contracted with a non-minor, the non-minor is entitled to restitutionary (fair value) recovery upon disaffirmance of a credit sale – as long as the minor would be unjustly enriched from using the goods without having to pay for use

· **Exception: where the minor receives goods or services in return for cash payment, the minor is still entitled to avoid the contract. BUT upon disaffirmance, the non-minor is entitled to full restitutionary recovery

· Restitution recovery always permitted for “necessities” 
· If a minor contracts for necessities (food, clothing, shelter – if emancipated/married)  he/she is liable in restitution for necessities upon disaffirmance of the contract
· True in all jurisdictions, regardless of cash/credit sale

· If minor misrepresents his age to the other party (claims he is 18)  other party can usually get full restitutionary recovery for any benefits conferred if minor later disaffirms (even in credit sale)
· Some states may hold minor bound to contract




	Incapacity due to Mental Infirmity (§13, 15)

	§13 Persons Affected by Guardianship
· a person has no capacity to incur contractual duties if his property is under guardianship by reason of an adjudication of mental illness or defect. 
§15 Mental Illness or Defect
1) a person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
a. he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
b. he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition
2) where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires. 

· BASIC RULE: If at the time of making a contract, a party lacked the ability to understand the nature and consequences of the agreement (could not appreciate what he was doing), then the contract is voidable at the option of the “mentally infirm” party/by his guardian
· Looks at whether or not individual had capacity to understand legal consequence at the time contract was made

Ratification
· Same as minor
· Cannot take place while party continues under infirmity (but may be ratified by guardian at that time)
· When the party no longer suffers from the infirmity, has reasonable time to void, otherwise ratification by silence (or implied-in-fact/express depending on situation)
Disaffirmance
· Party suffering from mental infirmity cannot disaffirm (but guardian can)
· If person recovers  he may disaffirm within a reasonable time (by actions, words – oral or written)
· Majority rule: if mentally infirm party/guardian disaffirms  non-infirm party is entitled to restitution for any benefits conferred UNLESS incompetency would have been obvious to a reasonable person at time contract was made
· Always permitted for necessities



	Incapacity due to Intoxication (§16)

	§16 Intoxicated Persons
· A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication
· (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
· (b) he is unable to act in a reasonable manner in relation to the transaction
· Party who is at time of making contract, incompetent due to intoxication by alcohol/other drug use, is entitled to disaffirm the contract to the same extent as all other incapacities (whether voluntary/involuntary) 






DURESS AND UNDUE INFLUENCE (§§174, 175, 176)
· Duress
	Physical Compulsion
	Improper Threat

	· Threats of physical force
· Can be party/3rd party who issues threat
· VOID

**If threat is made by 3rd party:
· Voidable, UNLESS other contracting party (in good faith and without knowledge of the threat) gives value or materially relies on the transaction
	· VOIDABLE by party who has received the threat, even if the terms of the resulting contract are fair, IF 
· The threat is for a crime/tort, criminal prosecution, bad faith use of civil process, breach of duty of good faith and fair dealing OR 

· OR where terms of exchange appear unfair
· Threat would harm the recipient and not really benefit the party making the threat
· Prior dealing between parties increases effectiveness of threat, OR
· Use of power for illegitimate ends
Disaffirmance
· Individual who enters contract voidable under improper threat MAY disaffirm while threat remains
· Once threat ends, contract becomes ratified by:
· Express ratification: party says “I’ll live up to the deal” after the threat ends
· Implied-in-fact ratification: party continues receiving benefits of contract for reasonable time after threat ends
· Ratification by silence: makes no attempt to disaffirm for reasonable time after threat ends 



**Economic Duress – not considered a forum of duress
Ex. Larry needs money, Frank knows it, offers Larry $100 for his $2000 watch and says if he doesn’t accept immediately, the offer will be withdrawn. Larry agrees  no duress because Larry’s economic situation is not something Frank created. Doesn’t matter that Frank is taking unfair advantage of him. 

· Undue Influence (makes contract voidable) §177
· is the result of parties involved in a special relationship with the “stronger” party using improper persuasion over the weaker party to gain consent to contract
· A special relationship exists when the circumstances surrounding the relationship of the parties make the victim particularly susceptible to influence by the other.
· Improper persuasion is used when the stronger party has seriously impaired the free exercise of judgment by the victim.BASIC RULE: unfair persuasion + domination/special relationship = VOIDABLE agreement by the victim

MISTAKE AND MISUNDERSTANDING
· Mistake (§§151, 152, 153)
· Mistake is a belief that is not in accord with the true facts (§151)
· Measure by the facts as they exist at the time the contract is made (poor prediction/erroneous belief about what will happen is NOT a mistake)
· Relief can be granted for a mistaken belief about the operation of the law (and the mistaken party’s legal obligations under the contract)
· Misunderstanding occurs when two parties attach different meanings to the same term in their agreement
· Contract entered into by mistake is voidable
· Easier for the party adversely affected by the mistake to get relief when the mistake is mutual rather than when it is unilateral
	Mutual Mistake
	Unilateral Mistake

	· Occurs when both parties are under substantially the same erroneous belief as to true facts present in an exchange
· If party is adversely affected by mutual mistake  contract is voidable
· If disaffirmance is not sought within reasonable time, contract is considered ratified
· Full restitution required for any benefits conferred under contract up until it was avoided

Elements necessary to establish mutual mistake (and allow party to validly avoid the contract): (§152)
1. The mistake of both parties must be as to a basic assumption on which the contact was made
· must change the essential nature of the contract – whatever parties thought they were agreeing to must be vastly different
2. Mistake must have a material effect on the agreed exchange of performances
· Must be shown that it would be too unfair to enforce the bargain as called for in the contract
· One party would get way more/way less than both parties thought he was bargaining for
3. The party seeking to avoid the contract must not bear risk of that mistake
· If the party seeking relief “bears the risk of the mistake” that party cannot avoid the contract
· §154 three ground for finding a particular party bore the risk of the mistake:
· 1) risk was allocated to that party by express agreement
· 2) the party is aware, at the time contract is made, that he has only limited knowledge of the true facts, but decides to treat that limited knowledge as sufficient, OR
· 3) as matter of law the court finds it reasonable to place risk of mistake on that party
	· Occurs when only one party has an erroneous belief as to true facts present in an exchange 

Elements necessary to establish unilateral mistake (§153)
· If only one party entered contract under mistake, difficult to avoid contract
· Party must show everything that a party seeking to void a contract under mutual mistake must show, PLUS either of the following:

1. The effect of the mistake is such that enforcement against the mistaken party would be unconscionable, OR

2. Non-mistaken party either had reason to know of the mistake or caused the mistake

· Most common form of unilateral mistake comes from general contractor submitting bid with arithmetical error  ends up losing money on project/making less than expected
· To get relief, general contractor must show that:
· Mistake goes to basic assumption of the contract
· Materially effects the agreed exchange
· He does not bear the risk of the mistake AND 
· Because mistake is unilateral, he must also prove that either the mistake makes the contract unconscionable OR the other party had reason to know/caused the mistake
· Same as mutual mistake, party seeking to avoid contract must do so within reasonable time

**Exception: 
· In the non-mistaken party substantially relied on the contract  mistaken party loses right to disaffirm (usually)
· NOT true with mutual mistake

· If party who makes unilateral mistake avoids the contract  he must make full restitution for any benefits received under the contract up until time of avoidance (that party may also be entitled to restitution as well)


																										BASIC RULE: for mutual mistake, if party seeking avoidance can prove 3 factors  contract may be avoided even if the other party has substantially relied (restitution must be paid)
For unilateral mistake, party seeking avoidance must prove 3 factors of mutual mistake PLUS either unconscionability OR reason to know on part of non-mistaken party  contract may be avoided only if other party has not substantially relied







· Misunderstanding (§20)
· Occurs when the parties agree to a term in their contract, but each assigns a different meaning to the term
· Misunderstanding is formation issue
· Effect of misunderstanding depends on the understandings of the parties
· If neither party knows, or has reason to know, of the meaning of a material term attached by the other, then no contract is formed
· BUT, if parties have different meanings of a material term, but one party knows of the misunderstanding and the other does not  contract is formed and meaning of disputed term is the one believed by the party that did not know of the misunderstanding 
· Must concern a material term to apply
· Entitles one party to rescission 
· §20 Effect of Misunderstanding
· (1) there is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations, AND
· (a) neither party knows or has reason to know the meaning attached by the other, or
· (b) each party knows or each party has reason to know the meaning attached by the other 
· (2) the manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if
· (a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first part, or
· (b) that party has no reason to know of any different meaning  attached by the other, and the other has reason to know the meaning attaching by the first party
BASIC RULE: if both parties attach different meanings to the same term and neither knows OR both parties know  no contract.
If both parties attach different meanings to the same term and one party knows the other has a different meaning attached  contract is formed under term of party who does not know of misunderstanding. 




MISREPRESENTATION 
· Three Types: innocent, negligent, fraudulent 
	Innocent
	Negligent
	Fraudulent

	· Seller honestly and reasonably thought the property was 40 acres, and not the 30 it turned out to be
· Ex. Owner hired independent, licensed surveyor and surveyor made incorrect statement 
	· Seller honestly believed that the property was 40 acres, but “should have known” it was 30
· Ex. Truly believe it was 40 because she personally, but carelessly, measured it

	· Could be one of three types:
1. Seller consciously lies – knew property was only 30 but said 40 to close the deal
2. Seller knows she does not know the true facts – really has no idea how big the property is, just made up 40 to close the deal
3. Seller has reckless disregard for the truth or falsity of the statement – she may have believed property was 40 acres when she said so to buyer, but belief was based on brief glimpse of complicated map



· Remedies apply no matter what type of misrepresentation
· Effect of misrepresentation depends on what was misrepresented to the innocent party
· If misrepresentation was to the very nature of the agreement  contract void
· Ex. Insurance agent tells customer that form being signed in release of medical records when it is actually contract to purchase insurance  contract void because nature of the agreement was fraudulently misrepresented
· If misrepresentation goes only to inducement to enter contract  contract voidable 
· Most common form of misrepresentation
· Innocent party must prove:

1. Misrepresentation of fact was made by other party [if statement can be proven true or false  probably a fact]
a. NOT an opinion, prediction of future events, statement of intention, OR puffing/trade talk 
i. Statement of intention – depends on intent at the time the promise was made. If promisor never intended to carry out promise misrepresentation
ii. Puffing – amorphous phrases, unprovable. (ex. “this peanut butter is the best.”)
1. No way to prove true/false  don’t establish misrepresentations of fact
2. Debate with the word “good” 
b. Duty to disclose:
i. Usually part may lawfully keep fairly obtained information to himself
ii. Five exceptions: 
1. When one party takes affirmative action to conceal a fact, knowing other party probably won’t discover it
2. When (before contract executed), party learns of subsequent information about which disclosure is necessary to prevent pervious assertion from being misrepresentation
3. When one party knows that disclosing a fact is necessary to correct a mistake the other party has about a basic assumption of the contract as to the effect of a writing, AND
4. where the innocent party is entitled to know, because of relation of trust and confidence with the other party
a. if parties are operating at arm’s length (not in confidential relationship), party with information does not need to disclose

2. It was either fraudulent or material
a. Fraudulent
i. Deceiving party intended to induce innocent party to enter contract, and knew his actions would do so
ii. Deceiving party acted with “scienter” by:
1. Knowing what he misrepresented was not true (conscious lie)
2. Knowing he didn’t have basis to make representation, OR
3. Knowing he was being reckless, didn’t have actual confidence in what he was saying
b. Material
i. Likely to make a difference to a reasonable person in deciding whether to go through with transaction

3. It was actually relied upon by the innocent party AND
a. Reliance usually established by pointing to changed position taken by innocent party motivated (even if only partially) by the misrepresentation

4. Reliance was reasonable 
a. General rule – reliance on misrepresentation is reasonable, as long as not done in bad faith

· Innocent party seeking to disaffirm must do so in reasonable time after discovering misrepresentation
· After reasonable time  contract ratified
· Party avoiding contract on ground of misrepresentation entitled to restitution
· Avoiding party may also be liable to misrepresenting party
BASIC RULE/EXAM APPROACH:
1. Check if misleading statement is one of “fact” (not puffing, opinion, trade-talk, statement of future intention, or prediction of future event)
2. If misrepresentation is one of “fact,” determine if it was fraudulent or material
3. If it was, whether innocent party actually, foreseeably, and reasonably relied on it
4. If all elements present  contract is voidable by innocent party within reasonable time





UNCONSCIONABILITY (§208 and  §2-302)
· Court is directed to step in and correct a situation in which one party make too good a deal for himself, even in absence of duress, misrepresentation, undue influence, etc. 
· Term undefined to provide flexibility for courts in determining when to apply it (exception to general rule that courts do not re-write contracts)
· Decision of whether or not contract is unconscionable is determined by court, NOT by juryBASIC RULE: all clauses/contracts found to be unconscionable have some combination of 
1) Procedural unconscionability, AND
2) Substantive unconscionability
Both must be present to some degree at time contract is made (not at time of performance). 

· If court determines unconscionability is present, then it may:
· 1) refuse enforcement of the entire contract
· 2) enforce remainder of the contract without unconscionable clauses, OR
· 3) modify or limit application of any clause to avoid unjust result

· Procedural Unconcionability
· Absence of meaningful choice provided to a party in the contract
· Made up of:
· Oppression – unequal bargaining power, AND
· Surprise – fact that unconscionable term is hidden in numerous terms/legal jargon of written agreement, not really bargained for
· Substantive unconscionability
· Terms are unreasonably favorable to one party
EXAM APPROACH: when confronted with contract extremely favorable to one party, first check for incapacity, duress, undue influence, or misrepresentation. 
If none of those doctrines apply, then check for:
1) An absence of meaningful choice on party of aggrieved party,     AND      2) terms of contract sufficiently unfair to the aggrieved party 




ILLEGALITY 
· Agreement is “illegal” if either formation or performance is criminal OR against public policy
· General rule: illegal agreements are unenforceable by either party  void
· Restatement doesn’t call them illegal – says “contracts unenforceable because societal interest in their enforcement outweighed by public policy” §178
· Contract doesn’t have to call for a criminal act to be illegal
· No all-inclusive list for what contracts are considered illegal
Common Types of Illegal Contracts
	1. Agreements for the Performance of Criminal Acts
· Ex. Contracts for prostitution, purchase/sale of restricted drugs, etc.  void and cannot be enforced by either party

	2. Gambling Contracts
· Any contract involving wagering/gambling  void

	3. Contracts obtained by Bribery
· An agreement for a) payment of a bribe, b) procured by bribe, or c) performed due to bribery is “illegal”  void
· Ex. I work for a bookstore, and I offer Noah $20 if he convinces all of his law school friends to purchase their textbooks at my store. If Noah brings friends, he can’t enforce my $20 promise because it was made through bribery. 

	4. Contracts in which a party releases another from Tort Liability
· Any contract where one party seeks to release another from liability for an intentional tort  illegal, void. 
· Release of liability from negligent torts will probably be upheld (if entered knowingly and in good faith)
· Ex. Release/waiver forms for negligence – release of liability forms for skydying, etc., will probably be enforced for any negligence on the part of the company, but a release form for an intentional tort (battery) would not be enforced. 

	5. Agreements for services provided by parties who should be, but are not, licensed
· If certain occupation requires a license (dentistry, medical services, etc.), then a contract entered into with a party who does not have the necessary license is void.
· BUT, if the license is principally a revenue raising measure (ex.  License not designed to control the quality of services provided – business licenses that are given without tests/screening)

	6. Agreements in which the seller knows of buyer’s illegal purpose
· Seller who provides legal goods to buyer that he knows will use them for an illegal purpose  agreement is only illegal if buyer’s intended purpose involves “serious moral turpitude”/if seller acts to assist in the illegal purpose in some way (more than just supplying the goods)
· Ex. Owner of an exterminator business sells Noah Ppoison with knowledge that Noah intends to use it to kill his wife (serious moral turpitude)



BASIC RULE: if an illegal agreement is wholly executory  neither party can enforce, courts will leave the parties as they find them. 
**Exceptions:
a. Ignorance of facts at time contract is made
i. One party justifiably does not know of the facts that make the contract illegal at the time it was made  contract is voidable for that party within a reasonable time after learning of the facts 
b. Statutes designed to protect a particular class
i. If a statute that makes an agreement illegal is designed to protect a particular class, then the protected party has option of disaffirming/enforcing the contract
ii. Ex. The state has a loan rate of 12%, and a department store enters a contract with a consumer where the loan policy is 18%. The customer has the option of avoiding the contract if he chooses because the state statute was designed to protect the consumer. The store may not enforce the contract because on its part, the contract is illegal. 

· General rule – illegal contract  court will leave parties as it finds them (neither may enforce or obtain restitution)
· BUT, there are several exceptions – in pari delicto, the locus poenitentiae doctrine, and divisibility & severability
	In Pari Delicto Doctrine
· A party to an illegal contract may be entitled to restitution for value of products/services provided IF party can prove:
· That he was not guilty of “serious moral turpitude” AND
· That the other party was more blameworthy in the transaction
· Since less blameworthy party is not in equal fault, the party is not in pari delicto 
· Where plaintiff’s conduct was malum prohibitum (conduct prohibited by statute) and not malum in se (conduct prohibited by the nature of the act)  the party is not in pari delicto?


	The Locus Poenitentiae Doctrine
· If a party to an illegal contract seeks to repudiate/reject agreement before illegal purpose has been attempted/obtained  party entitled to restitution (as long as bargain is not one involving serious moral turpitude)
· If illegality is minor (not serious)  court will allow locus poenitentiae (place to repent)
· Ex. Harry gives Tony $1000 to bribe a high school basketball player to throw a game
· If Harry changes his mind before Tony approaches the player  probably entitled to restitution ($1000 back)

· BASIC RULE: if illegality is not serious, and repentance occurs before illegal purpose is attempted/obtained  probably entitled to restitution

	Divisibility and Severability
· If contract does not involve serious moral turpitude AND if it is possible to sever/divide out the illegal portion  court is entitled to do so AND enforce remainder of the contract







EXAM APPROACH: Illegal issues should be easy to spot. Facts will tell you if the contract may disobey a statute OR the fact will be obvious (ex. “contract” for murder). 
Only contract that might not appear to violate statute (but is still subject to illegality rule) is contract for release of intentional tort or criminal liability. 
If you have illegal contract  determine:
1. Whether it is void (contracts for criminal acts, gambling, obtained by bribery, release from intentional tort liability, contracts with unlicensed parties where licenses are required, where seller knows of buyer’s illegal purpose involving serious moral turpitude/seller assists buyer) OR voidable (one party justifiably ignorant of facts making contract illegal OR statute is in place designed to protect one party)

2. Whether one of the “exceptions” apply to allow restitutionary recovery for aggrieved party (pari delicto – malum prohibitum, locus poenitentiae, or severability). 







THE PAROL EVIDENCE RULE
DEF: Parol Evidence Rule regulates when a party to a written contract may introduce evidence that the parties had reached an agreement as to a particular term that, for some reason, did not appear in the final written version of the contract. 
· If the parties both agree that a term was left out  they are free to rewrite the contract and put the term in
· PE rule comes into play when one party claims that term was previously agreed to, but other party claims and says the term was never part of the final agreement
· Courts want to enforce the final agreement of contracting parties
· When they can’t agree as to what their final agreement was  PE allows court to determine what terms will be enforced
· Parol evidence may be either oral or written
· A written version of a pervious draft of the contract may be PE – argument could be about why terms in the draft were left out of the final
Rule governing whether party will be allowed to introduce evidence (PE) of allegedly agreed upon (but excluded from final written contract) terms is in two parts:
1. If the writing is partially integrated, no evidence (written or oral) of a term agreed to before/contemporaneous with the writing can be introduced if the term will contradict a term of the writing BUT it can be admitted to supplement/explain the writing

AND

2. If the writing is totally integrated, no evidence of prior/contemporaneous agreements (written/oral) can be admitted (§§210, 213, 215, 216)
	Partially-Integrated Agreement
	· “integrated” writing contains at least one term intended by the parties to be their final expression of agreement as to that term
· Term is no longer meant to be part of negotiation, both parties have agreed to be bound by it
· “partially integrated” writing: if parties intended it to be the final expression of at least ONE of the terms it contains, but do not intend it to be final expression of ALL terms of the agreement
· The writing contains some, but not all, of the final terms of the agreement
· Partially integrated  PE rule, party may introduce evidence of other terms previously agreed to, as long as they don’t contradict any term found in the writing
· Basically, evidence may only be for something that has been left out,  not evidence intended to change a term already included

	Totally Integrated Agreement
	· “totally integrated” if it is intended to be the complete and exclusive expression of ALL terms of the deal
· If writing is found to be totally integrated  no evidence of any term not found in the writings is allowed
· By definition, parties have already intended the contract to be complete  nothing else to include

	How to determine if agreement is integrated/partially integrated/totally integrated
	· “Four Corners” (Williston View)
· Judge should only look at final writing, determine if it appears complete on its face
· If so, no reason to go beyond “four corners” of the contract  contract totally integrated, no PE
· If final writing appeared incomplete (some, but not all, terms agreed to were found in written document)  partially integrated
· View has fallen out of favor – where used, court considers surrounding circumstances in addition to completeness of contract

· Corbin/Restatement View (§§210, 214)
· Party seeking to introduce evidence of parol agreement should be able to do so in front of the judge (out of the presence of the jury)
· Prevalent view today
· Party can introduce all relevant evidence to judge to show circumstances surrounding the making of the final writing  show whether it is completely integrated/partially integrated or even integrated at all
· If judge decides evidence sufficient so that jury could find agreement is partially integrated  evidence of non-contradictory terms can be admitted

**Effect of “merger” or “integration” clause
· Ex. “The parties to this contract hereby affirm this writing expresses the final, complete and exclusive statement of the terms of their agreement. There are no inducements to enter this contract other than those appearing in this document, and all prior agreements, written or oral, are discharged and/or merged into this contract.”
· Doesn’t necessarily mean contract is totally integrated, but provides persuasion that it is
· Depends on detail and specificity:
· If very detailed and specific  more persuasive
· If pre-printed form, small type  not as persuasive


	How to determine if term is contradictory (and thus not allowed to be introduced) §216
	· §216 term does not contradict as long as it is “consistent additional term”
· a term is a consistent additional term if, under the circumstances, it is one that “might naturally have been omitted from the writing.”
· Kind of term which might naturally have been left out when final agreement put in writing
· Deemed consistent, may supplement a partially integrated writing

· BUT, if it is a term that, had the parties agreed to, probably would have been included in the writing (kind of term that would not be left out of a final agreement)  contradictory term and CANNOT be introduced



· Situations where Parol Evidence Rule does not apply/limit the introduction of evidence concerning terms previously agreed to:
·  Agreements made after the contract has been formed (modifications)
· Where party introduces evidence to show there was no valid agreement in the first place (no contract ever existed) 	
· Writing was a joke/forgery, otherwise void
· Evidence of condition precedent (contract conditioned on something happening, that thing doesn’t happen, party wants to introduce evidence that because of that, no duty set forth in written agreement is enforceable)
· Evidence of failure to pay consideration (unless option contract – where purported consideration still creates binding contract)
· Evidence of facts that contract is voidable (duress, undue influence, misrepresentation, illegality, mistake, misrepresentation, unconscionability)
· Evidence that contradicts “precatory” language/recitals of fact (preliminary language in contract that has no substantive effect)
· Evidence of meaning of term found in written contract (interpretation)
· Contemporaneous “side” agreements
· Parties that use standardized agreements sometimes don’t want to rewrite them, so create “side” agreements that determine the actual agreed-upon terms 
· For purposes of PE  both standard form and side letter agreement form the final written contract
** Parol term only becomes part of the contract if the trier of fact (jury) believes the evidence presented (PE provides limitations to when that evidence may be introduced, doesn’t automatically include terms in contract)EXAM APPROACH: 
Step 1. Determine whether written contract is partially integrated or completely integrated (Corbin view is majority)
Step 2. If totally integrated  no parol evidence admissible. 	If partially integrated  step 3. 
Step 3. Is the evidence contradictory  not admissible. 		If supplemental  admissible (remember “might naturally” be excluded, “would certainly” be included test) 
Step 4. If contradictory  check to see if exception applies (and evidence will be admissible)
Step 5. If evidence is admissible  term does not automatically become part of the contract (that will be determined by jury/trier of fact). 










CONTRACTS OUTLINE – Part 2
STATUTE OF FRAUDS
1. Contract law will enforce written, rather than oral, agreements in certain situations  sometimes legal system will enforce promises made in contract only if they are in writing
1.  when it applies and is not satisfied, it gives the party a defense to a breach of contract lawsuit
1. Nothing to do with contract formation
0. Ex. Bob owes Janet $6000 for a loan, gives her a check for that amount to pay it off, then later claims the check was payment for her wine collection and sues her for breach for non-delivery
0. SOF applies to transaction and has been satisfied by Bob’s payment of the check, even though the check was meant for another purpose
1. Doesn’t mean Janet will lose, but means she lost one defense to the suit (SOF defense)
1. If K must be in writing to be enforceable  within/subject to SOF
0.  can only be enforced if SOF is satisfied by written memorandum with proper attributes
0. if contract is within SOF and party fails to satisfy it (hasn’t sighned a writing)  any oral promises made by that party are unenforceable by the other

1. If K can be enforced even if oral  outside SOF
**specific exceptions for estoppel, part performance, etc. 








Main Purposes of SOF:
1. Evidentiary
1. To provide evidence that the parties truly entered into a contract
1. Don’t have to trust memory as to terms of K, instead provide a written record
1. Cautionary
1. To make unsophisticated parties aware that they are entering into an agreement with legal ramifications
1. When party has to “sign” something – appears more formal, more significant than oral promise
1. Precautionary
1. Avoids fraudulent transactions (rooster case)

SOF affects 6 major types of contracts:M – Marriage
Y – Year Long contract
L – contracts for the transfer of interest in property of anything other than a license 
E – executor to answer for debts of decedent
G – guaranty and surety contract
S – sale of goods for more than $5000

1. Contracts for the transfer of an interest in land
1. Contracts which, by their terms, cannot be performed within a year
1. Contracts made in consideration of marriage
1. Contracts where one party agrees to act as a surety/guarantor for another
1. Contracts of executor to answer for debt or other duty of a decedent
1. Contracts for the sale of goods for $5000 or more

	1. Contracts for the Transfer of an Interest in Land

1. BASIC RULE: any K for the transfer of an interest in land, other than a license, must be in writing to be enforceable (§125)
1. Scope of “interest in land” broad
3. Any interest in real property excluding licenses (which are only permissive uses of property)
3.  includes agreements to transfer homes, leases, easements, future interests, rights under restrictive covenants, any other legal/equitable interest in land, except licenses (§127)
1. Includes option contracts regarding sale of land (but only resulting contract, not the offer for an option contract)
3. If K is for sale of land with crops growing on it  treated as transfer of interest in land
2. BUT, if K is for wheat presently growing on farmland  K is treated as sale of goods
2. Similarly, if K is for sale of minerals (gas/oil/coal), and seller is to remove the product  sale of goods
2. BUT, if buyer is purchasing land and right to remove  transfer of interest in land
1. EXCEPTION: if purchaser makes promise to pay in the future in exchange for the present transfer of an interest in land  executory promise to pay may be enforced even if it is oral
4. Only remaining obligation is payment of money  outside the SOF
4. If the opposite was true, and payment had already been made  inside the SOF (remaining obligation is transfer of interest in land)

Part Performance Exception
1. Oral contract to transfer interest in land can be enforced if purchaser can establish that:
5. He relied on oral promise of seller and on continuing assent of the seller to sell the property
5. Such reliance was foreseeable and reasonable, AND
5. Injustice can only be avoided by enforcing the promised transfer (depends on circumstances surrounding the transaction)

Satisfying the Statute
1. If the K falls within the statute (is for the transfer of an interest in land)  party seeking to enforce it must show:
6. Existence of a writing reasonably identify interest in land being transferred
6. That the writing is signed by the other party (party against whom enforcement of the K is sought), AND
6. That the writing sufficiently evidences the parties’ intent to transfer that interest
1. Merger doctrine: if all the writings necessary to satisfy the SOF are not included in the same document, court will allow merger of separate documents (one has signature, intent to enter transaction on another, etc.


	1. Contracts which, by their terms, cannot be performed within one year of their making

1. BASIC RULE: if even a single promise made in a K cannot be fully performed in a year from when the K is made  all promises in K are within the SOF (and therefore must be in signed writing to be enforceable)
1. BUT, rule only applies when by the contract’s own terms, completed performance of a promise is impossible within one year of its making
9. If completely performance is theoretically possible(even if factually unlikely)  K is outside SOF and can be enforced
1. Ex: on January 1st, Sam signs contract to work as research assistant to professor for three month period beginning November 15th.
10. By its terms, completion of the K within one year of its making is impossible (performance will last until February of the next year)  within SOF, K must be in signed writing to be enforceable

Split opinion for contracts with termination options within a year
1. Majority view: statute applies, even if K gives party an option to terminate the K with 30 days notice, or continue indefinitely
11. Termination ≠ completed performance and thus by its terms, K cannot be completely performed within one year
11.  K must be in signed writing to be enforceable
1. [USE THIS APPROACH] Minority (Restatement) approach: exercising the right to terminate is simply alternative means of performance under K
12. Can either perform by accepting the K or by terminating it with 30 days notice  either action is completed performance under the K
12. Since exercising termination can be done within one year  SOF does not apply

Full Performance Exception
1. If one party has completely performed his obligations under the K, AND
1. The other party’s performance cannot be completed within a year  K is outside the SOF (similar to the transfer of land exception where one party has already transferred, and the remaining obligation is just the payment of money)
14. Ex: Lou and Gina make an oral contract where Lou promises to deliver a load of firewood to Gina next week in exchange for her promise to make 18 monthly payments of $30
0. Once Lou delivers, his performance is completed even though Gina can’t fully perform for 18 months
0.  K taken outside SOF so that Lou can enforce Gina’s promise (it would be unfair to leave him with no contractual recovery for 18 months)

Party Performance does not take the contract outside the statute
1. Where one party has only partially performed her obligations under the contract and the other party can’t complete performance within one year  K is still within SOF
15. Ex: Lou promised to make two deliveries of firewood, one next week and one 3 months later
0. No part of the K would be enforceable by Lou after delivery of only the first load
0. BUT, once second load is delivered  Lou has completed performance and K is outside SOF
UCC
1. §2-201(4) – UCC provides that K that is otherwise enforceable will not be made unenforceable just because it cannot be performed within one year

Satisfying the Statute
1. Party seeking to enforce the K which by its very terms cannot be performed within a year of its making must establish:
17. Existence of writing signed by the other party against whom K is being enforced, 
17. Existence of writing reasonably identifying the subject matter and essential terms of the K
17. That the writing sufficiently evidences that parties intended to make binding agreement


	1. Contracts Made in Consideration of Marriage

1. BASIC RULE: K for which all or part of the consideration is marriage, or the promise to marry, is within the SOF, must be in writing to be enforceable
1. Pre-Nup: if made in consideration of marriage/as part of bargain to induce the other to marry  within SOF
19. If only made in contemplation of marriage  outside SOF

	1. Contracts Where One Party Acts as a Surety for Another

1. BASIC RULE: a promise to pay the debt of another is within the SOF  must be in writing to be enforceable
20. Known as “suretyship” provision
1. Surety – person who is secondarily liable for the duty of another (called the principal/debtor)
21. As result of the agreement, both the surety and the principal are liable to a third party (the obligee/creditor)
21. BUT, surety only liable if principal does not discharge his duty 
21.  creditor must seek performance by the principal first, then the surety 
21. Ex: Paul wants to buy a car but doesn’t have good enough credit to secure loan – Sally co-signs
3. Paul is principal, Sally is surety, bank is obligee/creditor
3. Bank can only seek performance by Sally (fulfillment of Paul’s obligation to pay back the loan) after they pursue Paul and he does not perform
1. BUT, if surety is primarily liable  K outside the SOF
22. Ex: Sandra telephones the flower ship orders a dozen roses delivered to Peter, tells florist that if Peter doesn’t pay for them, she will
0. Sandra is primarily, not secondarily liable because credit extended based on her representations, not Peter
0.  Sandra not actually a surety (not making a promise based on someone else’s debt)
1. If main purpose for which surety makes the promise to pay the principal’s debt is to secure an economic advantage for the surety (rather than to provide a direct financial benefit for the principal)  transaction is outside SOF and oral promise enforceable 

Satisfying the Statute
1. Existence of writing reasonably identifying the debtor, surety, obligor and essential terms of the suretyship agreement
1. Writing must be signed by the surety (usually the defendant)
1. Writing sufficiently evidences intent by the parties to enter into suretyship agreement
1. **merger doctrine also applies


	1. Contracts for the Sale of Goods for $5,000 or more under UCC

1. BASIC RULE: §2-201 – to enforce a contract for the sale of goods for $5000 or more against a party, that party must have an enforceable “record” (a signed, written contract)
1. Party seeking to enforce the K can’t simply sue for less in order to avoid SOF
29. Ex: Wanda and Susan have oral contract for the sale of a good costing $5500
0. Wanda decides not to go through with the deal – Sandra can’t sue for $4999
0. K is either completely within or completely outside of SOFIf the SOF applies and is not satisfied  K is voidable by the party with the defense.

0. If within  can’t be enforced at all if it’s oral
1. K cannot be enforced beyond quantity shown in the writing
30. If there is quantity of goods term in the signed writing  statute is fulfilled (even if it misstates the true agreement of the parties)
30. CAN’T be enforced for more than the quantity of goods set forth in the writing
30. BUT, doesn’t stop either party from arguing the price term once in court
1. Writing is considered signed for purposes of SOF even without formal signature
31. Can include any symbol adopted by a party with present intention to authenticate a writing (ex. letterhead)

Structure of §2-201
1. (1) sets forth rule, describes what sort of writing is necessary to meet requirements 
32.  K for sale of goods for $5000 or more not enforceable UNLESS:
0. There is a “record” 
0. It is signed by (or on behalf) of the party against whom enforcement of the K is sought
0. The record evidences that K for sale has been made between the parties (as opposed to merely offer or preliminary negotiation), AND
0. The writing contains terms for subject matter and quantity
32. If K is for the sale of three identical vases for $6000 – then question arises whether agreement is single K for $6000, or three separate Ks for $2000 each
1. Issue solved by interpretation of parties’ intent (if meant to be single contract  within SOF)
1. (2) satisfying the statute (Merchant’s confirmatory memorandum)
33. Sending of a “confirmatory record” (record that by its terms confirms the making of an oral contract) can satisfy SOF against the party who receives it IF:
0. The transaction is between two merchants
0. The record is sent within a reasonable time
0. It is actually received by the other party and that party has reason to know of its contents
0. The confirmatory memorandum satisfies the requirements of §2-201(1) against the sender, AND
0. It is not objected to in writing within ten days after its receipt
33. Party loses SOF defense if:
1. Valid mechant’s confirmatory memorandum exists
1. Party fails to object within ten days (nothing to do with K formation – K has already been made)
1. If party does object – it may/may not lose defense (depending on what objection says)
1. If objection says “we never had a deal”  party retains SOF defense
1. If objection says “the memorandum was incorrect. The deal was actually for x amount of gidgets at $x”  party loses SOF defense
2. Because it has satisfied the elements of (1), by sending a signed writing/record, it satisfied the SOF itself
1. (3) provides three exceptions to the writing requirement in (1) – none limited to merchants
34. 1) Specially manufactured goods
0. Oral K for asle of goods for $5000 or more is enforceable if K is for specially manufactured goods AND
0. Seller has at least begun manufacture/made commitments in reliance on the buyer’s order
0. No definition of “specially manufactured goods” in UCC – BUT probably one the manufacturer couldn’t readily sell in the ordinary course of business to anyone other than the original buyer
0.  refers to custom made product
34. 2) Admission
1. If party against whom enforcement is sought admits in a pleading, deposition, at trial, or otherwise in court-related proceeding while under oath that an oral K was made for sale of goods for $5000 or more  oral K becomes enforceable 
1.  no motion to dismiss on SOF grounds is possible until P has at least had chance to ask D under oath whether K was formed
34. 3) Part Performance
2. If buyer has completely paid for goods ordered under oral K for sale of goods for more than $5000, OR
2. If seller has completely delivered goods called for under K  remaining promises under K are enforceable
2. Part performance (i.e. buyer leaves partial payment as deposit on ordered goods) also takes K outside SOF  oral K enforceable 



Statute applied to modifications of existing contracts:
1. If parties to written K within SOF want to modify it orally  Restatement provides  that all terms must be in writing for newly modified K to be enforceable
1. If not in writing  originally agreed upon terns are effective (§149)
1. UCC takes similar position 
Consequence of not satisfying the SOF
1. Effect of SOF is the same for all transactions to which it applies:
38. If the SOF applies and is not satisfied  the contract is voidable by the party who has the defense 
0.  the party with the defense can enforce the K against the other (so long as the other has satisfied the SOF), AND
0. If the party with the defense doesn’t want to go through with K, he doesn’t have to (can simply refuse to perform, and not face any liability)
1. If other party attempts to bring suit for breach, it will lose because SOF offers complete defense
Evidentiary Gate
1. If SOF applies and IS satisfied  evidentiary gate is up, jury can hear any evidence about the K that is admissible
39. SOF will not limit evidence surrounding the making of the K or its terms
1. If SOF applies and IS NOT satisfied  evidentiary gate remains closed
40. Party seeking to allege breach against party who never signed a K will NEVER get to put on any evidence of the K or its terms
Restitution required upon disaffirmance
1. Party who avoids K under SOF is entitled to restitutionary recovery from the other, BUT that party must also make restitution, if appropriate
1.  each party will have to pay the other the fair value for any benefits received under the agreement before it was avoided 
IMPOSSIBILITY, IMPRACTICABILITY, AND FRUSTRATION OF PURPOSE
1. Every time parties enter into K, do so with basic unstated assumptions, even if they’re not spelled out in K
43. Ex. Sheila contracts to buy Joe’s horse – basic assumption horse will be alive at time of delivery
43.  contract law flexible in certain cases when basic assumption that both parties made when entering into K unexpectedly turns out not to be true 
1. Party’s failure to perform is excused – no breach (ex. if horse dies unexpectedly day after the K is made)
1. Each only used as a defense
44. Application of these doctrines discharges an enforceable duty 
44.  in suit for breach, the defending party may admit that the promised acts were unperformed, but will claim that non-performance was justified/excused by impossibility, impracticability, or frustration of purpose
	Impossibility

BASIC RULE: applies when an unexpected event occurs which makes performance by a party objectively impossible (horse died, can’t possibly deliver)
1. Inherently unjust to hold someone liable for breach when subsequent events made performance of the promised duty impossible
1. Mostly a defense used by sellers against buyers
46. Buyer’s duty is usually just to pay money  rarely impossible as defined by doctrine

Elements to establish Impossibility:
1. Occurrence of an event which makes performance of duty objectively impossible
0. If performance is practicable by others (someone else besides the contracting party)  insufficient showing of impossibility
0. It must be that performance is impossible by anyone (not just impossible for the contracting party to perform)
1. The non-occurrence of the event causing the impossibility was a mutually shared basic assumption on which the contract was made
0. Must be basic and important assumption
0. Assumption doesn’t need to be stated in the contract, but must be mutual between parties
0.  unilateral assumptions of one party about performance under the K are insufficient
1. The event causing impossibility occurred without fault of the party asserting the defense, AND
0. Event making performance impossible must have occurred without fault of the party trying to use impossibility defense
0. Fault = tort meaning  party who is either the intentional or negligent proximate cause of the event giving rise to the impossibility cannot successfully use the defense to discharge his or her duty
0.  if party attempting to assert the defense acted reasonably (in preventing event) performance will be excused
1. The party asserting the defense did not implicitly/explicitly assume the risk of occurrence of the event causing impossibility 
0. Rare for parties to contest a case where the seller has explicitly assumed the risk
0.  more litigation surrounding circumstances where party implicitly assumed risk
9. Ex. Larry promises to deliver machine to Leo’s Novelty Co., despite knowing that most physicists believe such a machine is impossible to build
9.  Larry not entitled to impossibility defense in breach stemming from his failure to deliver because under the circumstances, he impliedly assumed the risk that he would not be able to perform
0. Applies more to impracticability situations (rare that someone would even implicitly assume the risk that the subject matter of their contract would be destroyed or that performance would be truly impossible)

Common Fact Situations presenting Impossibility issues
1. Death or Incapacity of a particular person necessary for performance (§262)
0. “Personal service” contracts
0. If contract calls for performance by a particular person, and that person die after K is made but before performance is due  duty to perform discharged by impossibility
0. BUT if performance not specified to a particular person  death/incapacity of the party will not discharge the promisor’s duty
0. Ex: Carol is an art dealer, she enters into a contract with her customer John, promises to deliver to him by Dec. 1 a new painting by Lorenzo, a living artist. After the contract is made, Lorenzo becomes incapacitated  Carol’s duty to deliver painting to John is discharged. 
1. Death, destruction, deterioration, or failure to come into existence of a thing necessary for performance (§263)
0. Contracts requiring goods that come from a specified place, or that a particular good be delivered
0. If existence of a particular thing is necessary for performance of a duty under a K  its death/destruction/deterioration/failure to come into existence will discharge the duties remaining under K
0. Particular thing must be mutually assumed/agreed to under K
0. Ex: Grocery store contracts to purchase 200 gallons of milk from dairy, expects that the milk will come from dairy’s cows (but no req’t expressly made in contract)
18. Dairy accidentally burns down, (no fault of dairy), kills all the cows – dairy attempts to assert impossibility defense
18. BUT, the contract did not call for the existence of a particular thing (didn’t specifically need milk to be from dairy, just needed gallons of milk)  dairy’s duties under K are NOT discharged
18.  if K had specifically called for milk from the cows at dairy (i.e. because they produced sweeter milk, milk was organic, etc.)  dairy could have asserted impossibility defense
1. Impossibility due to government regulation, or order making performance impossible (§264)
0. Usually, basic assumption is that there will be no law/regulation that will make performance illegal when due
0. As matter of public policy (to not encourage people to break the law) subsequent illegality of the duty called for in the K discharges that duty under impossibility 
0. Law may be either foreign/domestic
0. Must occur after K is formed, before performance is due
1. Repair Contracts
0. Ex: contractor is hired to do repairs on a particular building, but sometime after K is signed (and before repairs are completed), the building is destroyed without either party’s fault
0. Duty of contractor to perform repairs is discharged due to impossibility 
1. Labor Strikes
0. Ex: supplier’s work force goes out on strike  can’t perform in a timely fashion
0. Split between jurisdictions:
26. Some say, no impossibility, because workers on strike is just a subjective impossibility 
26. Others say strike is employer’s fault – could have been avoided by acquiescing to employee’s requests
26. Other courts hold labor strike is impossibility  duties discharged under K
1. Land sale contracts
0. CL rule changed – many states hold today that destruction of property or an improvement on the property after the land sale contract is executed, but before legal title passes, discharges the buyer’s duty to accept title and pay for the property due to impossibility 

Partial Impossibility
1. Ex: only one part of a crop is destroyed, or large shipment delivered in two lots sent on two airplanes, and only one of them crashed
1. Under UCC §§2-615, 2-616:
48. 1) if all elements of impossibility can be established for the portion of goods destroyed  seller not in breach for failing to supply destroyed portion
48. 2) remaining portion must be offered to the customer on a pro rata basis, AND
48. 3) if buyer doesn’t want only pro rata amount, he may reject it without incurring contractual liability 


	Commercial Impracticability

BASIC RULE: applies when an unexpected event occurs which makes performance by a party much more burdensome (ex. contractor agrees to build pool in homeowner’s backyard, turns out there is granite boulders hidden in ground instead of soil, will require expensive excavation)

1. Party is entitled to the defense when an unexpected event occurs which both upsets a basic assumption of both parties about the K and which makes subsequent performance by that party impractical
1. When defense applies, it discharges party’s duty to perform  excuse for non-performance (§§261, 2-615)
1. Event triggering impracticability under the K doesn’t make performance impossible, but instead makes it very expensive/burdensome 
1. Difficult defense to assert successfully
52. Courts are less forgiving for contractual duties that are impractical (i.e. more expensive to perform) than duties that have become impossible
52. Contract making is risk allocation  once party contractually promises to perform at a fixed price, he bears the risk that the cost of performance may be more expensive than he originally thought 
52.  vast majority of cases asserting defense of impracticability will be denied UNLESS
2. Party’s called for performance will be significantly more expensive/burdensome and the party truly should not have foreseen the reason for the increase
2. If not  courts hold that party implicitly assumed the risk that the K might not be as profitable as the party hoped/expected
1. Defense is almost always asserted by suppliers of goods/services rather than by purchasers

Elements necessary to establish Impracticability Defense:
1. Occurrence of an event which makes performance commercially impracticable
0. No hard and fast rules as to how much more expensive performance must be before requisite threshold is reached, but indication that the minimum amount of extra expense necessary is 5-6 times increase in cost
0. Just the fact that the party is not going to make quite as much profit sa he thought when the K was signed is not enough to trigger the defense
0. Courts demand that party asserting defense show that performance would be very unjust and unconscionable before he can meet the threshold test
1. Non-occurrence of the event making performance impractical was a mutually shared basic assumption upon which the K was made
0. Same as impossibility, party must establish that non-occurrence of the event causing the impracticability was an important, basic assumption held by both parties when the K was made
1. The event making performance impractical occurred without fault of the party asserting the defense, AND
0. If party asserting defense was at fault in causing the event  defense fails
0. Same as impossibility, fault used in tort sense  intentional or negligent act which proximately causes the event giving rise to impracticability
0. Ex: Al entered into K with Laura to build a pool in her backyard, but did not take soil tests before beginning construction. If a reasonable pool builder would have performed the tests before making a fixed price offer to build the pool (because the tests would have revealed the presence of granite boulders, greatly increasing the cost of construction)  Al could not assume defense of impracticability (he was negligent in not conducting the test)
1. The party asserting the defense did not implicitly/explicitly assume the risk of the occurrence of the event making performance impractical 
0. Element that most parties attempting to assert the defense can’t fulfill
0. When party makes contractual promise to perform a task, he is taking a risk that the deal may be less profitable than expected
8. On the other hand, if K turns out to be more profitable, party entitled to reap the benefits
0.  if courts grant impracticability defense, they are taking away the benefits of the other party (bad deal for one party = good deal for the other)  as consequence, courts reluctant to find that risk of and deal was not assumed by party asserting the defense
53. Foreseeability
1. Party not expected to protect itself against every potential event that could make performance impracticable
1. BUT, the more foreseeable an event is, the more a party will be held to have impliedly assumed the risk of it occurring by failing to negotiate protection for himself under the agreement

1. Ex: Westinghouse cases
54. Westinghouse undertook to build “turn-key” plants for various utilities around the world (took about 6 years to construct)
54. Main component and expense was uranium rods – between time K was signed and construction began, cost of uranium increased by more than 600% (result of illegal world-wide conspiracy among uranium suppliers)
54. BUT, no impracticability defense
2. Even though builder could not have foreseen an illegal conspiracy, it was foreseeable that the price of uranium would increase for any number of reasons
2. If it was a basic assumption on which the K was based, it should have put a ceiling price  since it didn’t, builder “implicitly” assumed the risk of the occurrence of the impracticability event
Impossibility v. Impracticability
1. Impossibility is defense recognized by all modern courts and applied routinely
1. Rare that buyer will complain if he doesn’t obtain a promised performance if such performance is truly impossible (ex. one-of-a-kind painting destroyed through no fault of seller – really nothing can be done about it and buyer doesn’t feel he is being taken advantage of if seller doesn’t perform) 
1. Assertions of impracticability not well received by modern courts
1. If seller’s performance is merely impractical (more expensive than seller thought it would be) buyer is much more likely to insist that seller perform anyway – buyer didn’t promise the seller a profit when he made K, simply agreed to pay amount for good/land/service
1. Since performance still possible, and buyer still willing to ay agreed upon price, buyer typically insists upon performance 














	Frustration of Purpose

BASIC RULE: applies when an unexpected event occurs which renders virtually worthless the value of a party’s bargain (ex. buy ticket to Superbowl and game is cancelled due to weather conditions – ticket worthless) - §265

1. In frustration situations, performance of the promised duty is perfectly possible, and is no more expense/burdensome for the non-performing party
1. BUT, non-performance is justified because the principal purpose for which the non-performing party entered into the K is largely gone 
56. The value to one party of the other’s promised performance is substantially eliminated 
1. Usually a defense asserted by buyers
57. Something happens which renders meaningless the purpose for which the buyer had agreed to pay money
57. Rarely successful defense unless the need for it is almost too plain to be contested

Elements necessary to establish Frustration of Purpose defense:
1. Occurrence of an event which frustrates a principal purpose of the party entering into K
1. As a result of the unexpected event, the principal purpose for entering into the K has been substantially frustrated
1. Courts view event as insufficient to establish that the principal purpose has been frustrated so long as the party can realize some benefit from the contract
1.  just because party wouldn’t receive all the benefits he/she expected under K, or cannot do with the goods exactly what he wanted, does not mean frustration has been established
1. Ex: Martin contracted to purchase a vacant lot zoned for commercial development, planned to construct a mini-mall. After K signed, but before he took title, zoning changed to allow only single-family residences
3. Court would hold that Martin’s primary purpose was NOT frustrated by rezoning
3. Broad view of principal purpose – court would say Martin’s purpose was to use the property for income-generation purposes
3.  still possible even with some degree of frustration caused by re-zoning (Martin could use property to build apt building instead of mini-mall  still possible to generate income)  frustration not substantial enough
1. Non-occurrence of the even causing frustration was mutually shared basic assumption on which the contract was made
1. No set test to determine whether element is met, but party seeking to assert defense must show non-occurrence was important and mutually held
1. Ex: Peter agrees to rent apt from Kristen and they enter into one-year lease term. Two months after K signed, apt building burns down through no fault of Peter or Kristen.
5. Kristen’s duty is discharged due to impossibility, as continued existence of the apartment building was shared basic assumption on which K was made, AND
5. Peter’s principal purpose in entering into K would be substantially frustrated by absence of the building
1. Event causing frustration occurred without fault of the party asserting the defense, AND
1. Same as impossibility and impracticability: no fault under tort definition (intentional or negligent act)
1. Ex. Peter and Kristen again; but if fire that burns down building was caused by Peter’s negligence  his duty to pay rent not discharged due to frustration (although Kristen’s performance is still impossible)
1. Party asserting the defense did not implicitly/explicitly assume the risk of the event causing frustration
1. American courts largely unsympathetic towards frustration of purpose claims
1. If the kind of event that frustrates performance is relatively foreseeable, then failure of a party explicitly to guard against its occurrence in K means that he implicitly accepted the risk it would occur



  
1. The occurrence of the events giving rise to impossibility, impracticability or frustration may either occur after the K is signed but before performance is due, OR they can be in existence at the time the K is signed but unknown to the parties
58. Ex. 1: horse dies after the sales agreement is made – K signed, but performance not yet due
58. Ex. 2: boulders of granite are already in the ground making pool construction more burdensome – K signed, event in existence, but parties lack knowledge
1. BASIC RULE: if the event is already in existence at time K is signed, the party asserting the defense must neither know of it, nor have reason to know of it when he signs the K (§265)
1. Events making performance impossible, impractical, or frustrated may be only temporary
60.  In that situation, aggrieved party’s duties under the K are only suspended
60.  don’t become discharged until and unless performance after cessation (termination) of the impossibility/frustration would be materially more burdensome that if the event had not occurred
60. Ex. 1: producer leases theatre for 6 month run of a play; two months into lease, fire breaks out, causes extensive damage, requires theater to be closed for repairs for two days. During those two days, LL’s and producer’s duties are suspended under the K. BUT, afterward, because it will not be materially more burdensome for either party to continue once the theater reopens, the K is not discharged and the lease will run two days past the original expiration date. 
60. Ex. 2: same as above, except not theater closed for two months. 
3. Theater is leased by another production company a week after the expiration of the first producer’s 6 month lease term  extending the run of the play’s production at the theater when the fire occurred would result in the theater having to break its lease with the next production company
3. Duty under K to provide a theater for 6 months is discharged because extending them would be too burdensome on the LL 
1. Restitution
61. Even if party can successfully assert an impossibility/impracticability/frustration of purpose defense to have her duties under the K discharged, she may still be liable in restitution for any benefits already received from the other party
61.  while other party who did not suffer the event giving use to the defense may not recover expectation or reliance damages in breach action, he is not completely without remedy (can still receive restitution)
61. Courts have settled on holding owners/developers responsible for buying insurance to cover losses in situations involving impossibility/impracticability/frustration of purpose
1. Force Majure Clause
62. Clause in K that neither party shall be liable for its failure to perform if said performance is made impossible, impracticable, or is frustrated due to any occurrence beyond its reasonable control (acts of God, floods, fires, wars, accidents, etc.)
62. Discharges the duties of the parties (works it out) ahead of time – easier for courts to decide – neither party bore the risk
62. **only caveat is labor disputes and strikes (defending party could always simply have given in)

INTERPRETATION
1. Parol Evidence Rule helps courts decide which terms are included in final agreement of the parties
1. Interpretation is process courts use to determine the meaning of those terms
1. two separate sets of rules:
65. 1) Rules of Construction: apply generally to any contract, AND
65. 2) Rules of Interpretation: regulates how a court will discern the meaning to be given to terms under a particular contract
Rules of Construction
1. Generalized set of rules – apply to every K
1. Can be changed by parties in any particular K, only apply in the absence of admissible proof that the parties intended a different construction for their agreement

1. An interpretation that gives meaning to all terms is preferable to an interpretation making a part of the agreement surplusage 
0. If two meanings of an agreement are possible, the courts prefer to use one that interprets the K in such a way that each part of it has some meaning
0. Better than to interpret in a way that one or more terms are left meaningless/duplicative (§203(a))
1. If two clauses are in conflict, the more specific acts as an exception to the general
0. Where two terms in a K are in conflict, preferred approach is to find the more specific of the two an exception to the more general (§203(c))
0.  if one general clause in K says that buyers shall be charged extra for delivery, but another very specific provision provides that the price for particular shipment due on Nov. 1st includes shipping charges  no extra shipping
3. The more specific term acts as an exception to the general
1. Separately negotiated terms are given greater weight than standardized terms
0. If particular clause in K was bargained for term  that term will generally be enforced even if it is in conflict with a more general, standardized, or pre-printed term
1. Handwritten terms generally control over typed/printed ones; typewritten terms generally control over printed ones
0. Handwritten > typed > printed
0. If K is printed but spaces are left to be filled in by hand, OR if parties agree to handwritten/typewritten changes to a printed form  generally the handwritten/typewritten clauses are to be enforced even when in conflict with the preprinted forms

1. If a term is ambiguous, it should be resolved against the party who drafted it
0. Generally, an ambiguous term is construed against the drafter because theory is that the drafter could have made it clearer in the first place
0. Doctrine has especial prominence in construing insurance contracts (against insurance companies)
1. The expression of one thing is the exclusion of others
0. If the parties to a K make a list as to certain terms, it may be construed that if an item is not on the list  it was intended to be excluded
0. Ex. In selling a house, buyer and seller agree that light fixtures are to be included in the sale – they then list light fixtures in the K
10. General rule is that if a particular fixture is not on the list, it was intended to be excluded from the sale 
Rules of Interpretation
1. Usually not difficult to interpret terms because parties usually mean the same thing when they use a word
68. Usually the customary meaning generally understood in society
1. BUT problems come up when parties don’t mean the same thing when they agree on the same word
69. Ex. “10 days” – could mean ten calendar days or day business days
69. Sometimes, party will claim that they had agreed on a special meaning for a term that is different from its generally understood meaning
69. Failure of parties to agree on the meaning of term can mean there is no K at all (mistake)
69. BUT, more often parties intend to be bound, and it is up to court to determine their meaning

1. General Rules
3. BASIC RULE: the principal goal of contract interpretation is to give effect to the intent of the parties as to the meaning of their words in the contract
3. Courts must use presumptions to ascribe meaning to parties’ chosen words
69. a) Language is to be given its generally prevailing meaning in society 
4. words are to be interpreted in light of their generally accepted societal meaning
69. b) Terms are to be interpreted in light of their meaning within the usage of the trade, course of dealing, or course of performance
5. principally at issue in transactions under the UCC
5. BUT, even non-UCC transactions, absent any admissible evidence indicating contrary interpretation by the parties, courts will give contractual terms:
1. the meanings they have in a particular trade/vocation (usage of trade)
1. or the meanings they have been given by the parties themselves (course of dealing)
1. or in the meanings the parties have given in their present contract (course of performance)


Hierarchy of terms: court should (wherever possible) construe the meanings of express terms (the terms that appear in the K) consistently with the meaning given such terms in usage of trade, course of dealing and course of performance. BUT, if there is truly a conflict  the following rules govern which meaning controls:
1. The meaning of express terms prevails over any conflicting meaning given such terms in course of dealing, course of performance and usage of trade
1. The meaning given a term in course of performance prevails over any conflicting meaning given in course of dealing or usage of trade
1. The meaning given a term in course of dealing prevails over any conflicting meaning in usage of trade

Express terms > course of performance > course of dealing > usage of trade









1. Admissibility of extrinsic evidence to prove the parties had their own special meaning for a term
5. Parties may have a special meaning for a particular term in a K so that when one sues for breach, there may not appear to be any breach on the face of the K
2. BUT, if the parties had a special meaning to a given term (ex. 7000 tons meant to refer to metric tons, but the other party delivered English tons  breach has occurred even though on the face of the K, the party adhered to the terms in delivering 7000 tons)
5. Two tests for whether extrinsic evidence (evidence by a party of a term’s meaning other than the normal definition of that term) may be admitted:
3. 1) Williston/Holmes View – The Plain Meaning Rule
0. Party cannot introduce extrinsic evidence to explain the meaning of a term unless the term is, on its face, ambiguous
0.  if term has plain meaning understood by society  that’s the meaning that will be used
3. 2) Corbin/Restatement View – The Reasonably Susceptible Test
1. Modern trend
1. If the K term is “reasonably susceptible” to the proffered (offered) meaning urged by one party, then that party may introduce extrinsic evidence tending to establish that the proffered meaning was the one actually shared by the parties
1. To determine reasonably susceptibility – court must examine all relevant circumstances outside the presence of the jury
1. Doesn’t necessarily mean the trier of fact will believe the party asserting the secret meaning and adopt it as controlling, BUT party will at least get a chance to introduce evidence of that meaning 

CONDITIONS
1. BASIC RULE: Conditions are devices that allow parties to a K to be bound by a valid agreement, BUT to have the duties under that agreement be (or become) unenforceable either:
70. Until an event occurs, OR
70. Because an event has occurred 
1. Function of conditions is to regulate the rights and duties of the parties under a bilateral K with remaining executory duties
71. Deals with performance, not formation/consideration

Condition Precedent(§§224, 225)
1. Condition precedent is:
72. an event, not certain to occur, which must occur before performance under a K is enforceable, UNLESS
0. the non-occurrence of the event is excused
1. most conditions are conditions precedent
1. Ex. 1: John agrees to buy Mary’s house for $150,000 on the condition that his loan application at Central Bank is approved
74. Condition precedent because the loan approval is an event (that is not certain to occur), but which must occur before the contract can become enforceable, UNLESS John agrees to buy the house even if his loan is not approved (meaning non-occurrence of the condition is excused)
1. Ex. 2: if K called for payment of $10,000 on the condition that 30 days pass  not a condition precedent
75. Promise is not conditional in K law because passing of 30 days is event that is certain to occur
1. BASIC RULE: the parties to a K with an as yet unfulfilled condition precedent are in a valid, binding agreement
76. It is just that the duties subject to the conditions are unenforceable until the conditional event occurs
1. If condition is classified as condition precedent  the party to whom a duty is now claimed to be owed bears the burden of proof to establish that the condition was satisfied
77. Ex. If John’s loan from Central Bank was approved, and he still refused to go through with the K  Mary has the burden of proof to establish that the condition was met (that the loan was approved) in order to be able to enforce John’s duty under the K to buy the house
1. Effect of express conditions precedent:
78. Shifts the risk of the non-occurrence of the act/event
78. Ex. Jane agrees to buy Fred’s house for $500,000 on the condition that she sells her current home by 11/5
1.  Jane selling her house is the condition precedent
1. Parties are in a valid K, BUT the duties to pay for and transfer title to the house are not enforceable until the condition occurs/is fulfilled/is satisfied
1. The risk in the transaction of the non-occurrence of the conditional event (Jane selling her house) is on Fred
2.  If Jane doesn’t sell the house (the condition is not fulfilled)  Jane has no duty to pay and Fred gets no money, and must retain the house
1. Without the condition, the risk of the failure to sell the house would be one Jane (and she would be obligated to pay either way)
1. BUT, here with the condition, if Jane doesn’t sell the house by 11/5  the duties of both parties under the K are discharged
Condition Subsequent (§230)
1. Condition subsequent is:
79. An event, the occurrence of which is not the result of a breach of the obligor’s duty of good faith, which if it occurs, terminates a party’s duty to perform, UNLESS
0. The occurrence is excused 
1. Ex: Bill agrees to pay Sandra $150,000 for her house unless the Dow Jones Industrial Average has fallen below 7,500 points by then
80.  falling of DJIA is an event, the occurrence of which would not be a breach of Bill’s duty of good faith, which if it occurs, would terminate his duty to perform, UNLESS it is excused, and Bill decides to go ahead with the purchase anyway 
1. BASIC RULE: parties to a K with an as yet unfulfilled condition subsequent are in a valid, binding agreement whose terms are enforceable
81. BUT, the terms are subject to the condition being fulfilled
81. When the condition is fulfilled  the parties are still in a valid binding contract, but the duties under the agreement can no longer be enforced
1. If the condition is classified as a condition subsequent, then the party who at one time owed the duty bears the burden of proof to establish that the condition has occurred (and therefore that his duties under the K are discharged)
82. Ex. If the Dow Jones did fall below 7500 points, but Sandra still brought suit against Bill for breach  Bill as the party who at one time owed a duty under the K, bears the burden to prove that the condition subsequent was satisfied in order to establish that his duty of payment was terminated
1. Effect of express conditions subsequent:
83. Shifts the risk of the occurrence of the act/event
0. Ex: Jane agrees with her broker that she will purchase 100 shares of IBM next Wednesday, so long as the price does not exceed $100/share at the time of purchase”
0.  the price exceeding $100/share is the condition subsequent (the event that terminates Jane’s duty to purchase 100 shares)
0. The parties are in a valid agreement until the condition occurs
0. The risk of the condition occurring is on the broker (if the stock exceeds $100/share – the condition has occurred/been satisfied  the broker gets nothing and the parties remain in the status quo)
0. Without the condition, the risk would have been on Jane
Express Conditions
1. BASIC RULE: express condition is a condition expressly agreed upon by the parties, as evidenced by their words	
84. Ex. K uses words/phrases like “on the condition that,” “if, but only if,” “unless,” “in the event that” etc.
84. Conditions Precedent Language:
1. “I will buy you house on the condition that I procure a mortgage.”
1. “I will buy your house but only if I procure a mortgage.”
1. “I will buy your house if I procure a mortgage.”Effect of Express Conditions: if parties enter into K with express condition  it will be strictly construed.
- if parties go through trouble of making their duties expressly conditional upon the happening of an event  court will strictly enforce the agreement.
1. Unless a condition precedent is fulfilled in its entirety  the duties subject to that condition will usually never be enforceable, no matter how insignificant the failure to fulfill in its entirety seems

1. “I will buy your house subject to my procuring a mortgage.”
1. “My purchase of your house is contingent upon my procuring a mortgage.”
1. “I will purchase your house provided that I procure a mortgage.”
84. Conditions Subsequent Language:
2. “I will buy your house so long as I don’t get turned down for a mortgage.”
2. “I will buy your house unless I am unable to qualify for a mortgage.”
2. “I will buy your house, but I will not have to do so if I am unable to qualify for a mortgage.”
1. Interpretation and enforcement:
85. Very strict enforcement of express conditions (even where it might not make much sense and/or cause hardship)
0.  parties need to be careful when entering K with express conditions – courts will not ask why condition was agreed to, it will just be strictly enforced
85. Burden of proof is on the party who would be benefitted by the condition being fulfilled

1. Effects of construing a promise as being subject to an express condition precedent as opposed to being unconditional
86. Having a promise being expressly conditional means:
0. Subject to strict enforcement rule
0. Shifts the risk of the non-fulfillment of the condition from one party to the other, AND
0. [for express condition precedent] means that so long as the event has not occurred, but is still capable of occurring, the promisor may suspend his performance 
Implied-in-Fact Conditions
1. BASIC RULE: Implied-in-fact condition is a condition agree upon by the parties as evidenced by their actions rather than their words
87. Judged under objective test – whether a reasonable person would believe a condition had been agreed to by the parties 
1. Same legal effect as express conditions
88.  whenever a rule is given as to express conditions, it applies equally to implied-in-fact conditions
1. Ex: Buyer says “I’ll buy your autographed Mickey Mantle baseball card for $500, on the condition that the signature is authenticated by an independent handwriting expert.” Seller says nothing, but hands over the card. The parties have entered into a valid contract with an implied-in-fact condition precedent; 
89. The condition of signature authentication is not “express” since there was no agreement to it in words, BUT to a reasonable person, the parties’ conduct would indicate that the condition was agreed to as a term of the K

How to determine if promise is conditional or unconditional
1. When party wants to see to it that some event occurs, such as buyer wanting to ensure that certain goods will be timely delivered – there are only three ways to phrase seller’s obligations:
90. 1) as a conditional promise
0. Ex. TV station in California orders special lens for one of its cameras from NY manufacturer
0. Parties could agree that manufacturer’s delivery of the lens by overnight messenger is express condition of the station’s duties to accept and pay for the lens
0.  station can walk away from the deal if lens is shipped by regular mail and arrives two days late
2. Condition necessary to make enforceable its obligation to accept and pay for the lens was never fulfilled
2. BUT station also can’t sue for damages for late delivery (seller never made promise to deliver the lens, simply agreed that IF the lends was timely delivered by overnight messenger  the station would be obligated to accept and pay for it. If not  station’s duty not enforceable)
2. Manufacturer never promised to deliver on time
90. 2) as an unconditional duty, OR
1. Could make mutual promises to each other – seller promises to deliver lens by overnight messenger, station promises to accept and pay for it within 30 days of its timely arrival  each party owes an unconditional duty to the other to perform
1.  station can sue for damages resulting from delay in receiving lens (if lens arrives two days late, sent by regular mail)
1. Seller breach unconditional duty  failure to carry out the promised duty can serve as basis for breach action (rather than condition necessary to make duties enforceable)
90. 3) as both a conditional promise and an unconditional duty
2. They could agree both that the seller has an unconditional duty to deliver the lens by overnight messenger, AND that the station’s duty to accept and pay for the lens is expressly conditional on timely overnight delivery  station has made conditional promise, AND seller has assumed unconditional duty
2.  station could reject the lens (for the condition to its duties to accept and pay for the lens was never fulfilled)
1. BUT it can also sue the seller for breach of contract for any damages suffered as a result of the lens being tendered late (seller breached its promised duty to deliver the lens via overnight delivery)

1. Intention of the parties is principal determinant in interpreting whether K term is conditional promise, unconditional duty, or both
91. When unclear, K law follows two rules:
0. 1) term should be interpreted as a duty if the action necessary to fulfill the condition is within the obligee’s control (§227)
0. Ex: In April, Jed enters K with Alice’s pet shop to buy beagle from specified litter currently in the shop. K doesn’t specify which puppy is Jed’s, instead Jed promised to select the puppy before June 1st. Jed doesn’t select a puppy and refuses to pay for a dog – Alice sues. 
0. Jed’s defense is that selecting a puppy by June 1st was a condition precedent to his obligation to pay. 
0. BUT, court will interpret his promise instead as an unconditional duty because selecting a puppy was an event within his control
0. 2) interpretation that reduces promisor’s forfeiture risk is preferred
1. Ex: Subcontractor enters agreement with general contractor to do electrical work – gen promises to pay the sub $70,000 “which shall be due five days after payment of general contractor by developer.” If developer fails to pay  gen still has to pay sub
0. Payment term will be interpreted as setting forth an unconditional duty of the gen to pay the sub $70,000 for acceptable work
0. The clause for payment “five days after payment of gen by developer” will be interpreted only as setting forth a suggested time for payment rather than as a conditional promise
0. Interpreting as a condition places all the risk of the developer’s non-payment on the sub (not something courts want to do)
There are only 6 things that can happen when one party owes the other an enforceable contractual duty (absent a highly unusual situation):
1. The duty may be discharged by performance – the party can do what he promised under the K
1. The duty may be breached – not performed, no defense or other justification for not performing
1. The non-performed duty may be discharged by subsequent agreement
1. The non-performed duty may be discharged due to impossibility, impracticability, or frustration of purpose
1. The non-performed duty may be discharged by the other party’s material breach – meaning that if one party materially breached, all unperformed duties owed by the other party are cancelled, may go unperformed without incurring liability, OR
1. The duty can be waived or modified. 



																																														


Excuse of Conditions
1. Wrongful prevention, hindrance, and noncooperation (breach of duty of good faith)
92. Ex: P agrees to sell piece of property to D for $100,000. P tells D he doesn’t own it yet, but plans to buy it at foreclosure sale  K for sale was on condition that P owned it at the time of closing. D shows up to foreclosure sale and outbids P for property.
0. D’s breach of the covenant of good faith was the reason that the condition didn’t occur – wrongful prevention
1. Waiver/election
93. May be established by words/conduct – one party’s excuse of the non-occurrence of, or delay in the occurrence of a condition
93. Party may retract waiver so long as she gives reasonable notice AND the other party has not materially relied on the waiver
93. Waiver made after the time for occurrence are called elections (irrevocable)
2. Once party has elected to accept the other’s performance, even they failed to satisfy the terms of a condition, the party accepting performance can’t reject performance later and claim his duties aren’t due because the condition was unfulfilled
1. Avoid “disproportionate forfeiture” under certain conditions
94. Court is entitled to excuse failure of an express condition:
0. Enforcement of it will lead to disproportionate forfeiture, AND
0. Condition is not as to a material part of the bargained for exchange
1. Breach
95. If obligor breaches K, and that breach causes the non-occurrence of a condition  the act of breaching will excuse the non-occurrence of the event and transform that party’s otherwise conditional duty into an unconditional enforceable promise.
0. Ex: John makes an offer to purchase Mary’s house for $150,000 on condition that he secures adequate financing for the purchase. He is under good faith obligation at least to try to obtain financing. If he doesn’t even try  he has breached obligation of good faith, and turned his otherwise conditional duty to purchase the house into an unconditional, enforceable promise to purchase the house. 







CONSTRUCTIVE CONDITIONS
1. BASIC RULE: courts can imply contractual rights necessary for performance under the agreement
96. Court must impose a constructive condition if it believes that:
0. Such a condition would have been agreed to by the parties had they considered it, OR
0. Whenever justice requires such a condition be imposed so the rights and duties of the parties under the agreement can be fairly ascertained 
1. Should be treated differently than express conditions (NOT subject to strict enforcement rule, instead applied “in the interest of justice”)
1. Ex: In a lease, LL promises to make any necessary repairs in tenant’s apt but reserves no privilege to enter the apt.
98. As there will be no way to LL to know of the need to any repair without notice from the tenant of a problem, the court will “construct” a condition (imply as a matter of law) that the tenant is required to provide notice of the need for a repair before the LL’s duty to repair becomes enforceable 
98.  if there is problem that needs fixing, tenant cannot sue LL for breach without first fulfilling the implied condition (telling LL about the problem
Three main functions of constructive conditions:
1. To help determine the order of performance
1. The help determine which party is in breach
1. If there is breach, to help determine whether it is material or immaterial 
**only three constructive conditions dealt with (for this class):
1. Tender of performance
1. Order of performance
1. Quality of performance (whether breach is material/immaterial)
	Tender of Performance

BASIC RULE: tender is a constructive condition that is fulfilled by a party’s offer of performance coupled with the manifest present ability to perform (§238)
1. To tender performance is not to actually perform 
1. It is the offer of performance and the present ability to perform
1.  constructive condition precedent to one party’s duties under a K is tender of performance by the other

Effect of Tender
1. One party must tender performance before the duties of the other can be enforced
1. Ex. 1: Draco and Harry in a K where Draco has promised to sell Harry his want for 500 galleons
103. Exchange of wand for money supposed to take place in Hufflepuff 502 at 2:00 pm on Wednesday – neither showed up
103.  neither party can sue for breach because one party must tender performance before the other party’s duties become enforceable
103. Since neither showed up, neither party tendered (ex. Harry must have been present, with galleons to may offer to perform and manifest the present ability to do so)
1. Ex. 2: Draco and Harry both show up, Draco shows Harry the wand and says “it’s all yours for the 500 galleons.” Harry refuses to pay until he has the wand in his hand, walks away, never shows Draco the money  if Draco sues Harry for failure to pay, Draco wins
104. Performances are due simultaneously, it is a condition of each party’s duties to render performance that the other party render, or with manifested ability to do so, offer performance of his part of the simultaneous exchange (i.e. one party must tender, and here, Draco did)
104. By Draco’s tender, Harry’s duty to pay became enforceable 


	Order of Performance

BASIC RULE: used to determine which party must performant first, and which party if either, has breached

1. if the performance of each party can be accomplished simultaneously, then each party is under an obligation to perform concurrently, AND
1. if performance of one party will take time, and performance of the other will not, performance by the party whose performance will take time is a constructive condition of the performance of the party whose performance will not take time

1. BUT, rules are only presumptive, can be changed by parties in their contract
1. Ex. 1: Gardener has contracted to spend a day detailing owner’s home – cutting the lawn, raking the leaves, etc. for $250. Gardener shows up with her equipment, tells owner she is ready to go, but won’t start until owner pays her the money. Owner shows her the money and says he’s good for it, but won’t pay until the job is done. If gardener leaves  Owner wins
106. Where performance of only one party under an exchange of performances requires a period of time (the gardener)  his performance is due at an earlier time than that of the other party (the owner), unless the language/circumstances indicate the contrary
106. And isn’t it also because the gardener tendered?
1. Ex. 2: Harry and Draco again – both tender performance. Because performance of each of their duties can be accomplished simultaneously (Harry can give money at same time Draco hands over wand), contract law states that both parties are under concurrent duties to performance once tender is made
107.  neither party has to “go first” but both are obligated to tender performance concurrently 
107. if both Harry and Draco tender, and Harry still refuses to hand over the money until Draco gives him the wand  Harry is in breach because he has no right to force Draco to perform first (only has right to demand simultaneous exchange)


	Material and Immaterial (or Partial) Breach

BASIC RULES: 
1. material breach occurs when a party fails to perform a duty due under a K which results in the unexcused non-occurrence of a constructive condition of exchange
1. immaterial breach is a failure of a party to perform a duty due under a K that results in the excused non-occurrence of a constructive condition of exchange

Consequences of deciding that breach is material/immaterial
1. upon material breach, the non-breaching party is entitled to immediately suspend his duties under the K without contractual liability
110.  non-breaching party doesn’t need to continue under the agreement, and can suspend performance AND can sue for damagesOnly time it matters whether a breach is material or not is when the parties have entered into a bilateral K, and there are unperformed duties remaining on the side of the innocent, non-breaching party at the time of the breach.

1. upon immaterial breach, the non-breaching party must continue to perform or itself be in breach
111.  non-breaching party can’t suspend or cease performance without incurring liability itself if breach is only partial/immaterial
111. BUT, party still has the right to sue for damages 
1. Ex. 1: Pool builder is contractually obligated to build a swimming pool, with a working light at the deep end, at Owner’s house
112. If builder digs a few shovefuls of dirt and walks away  owner’s duties, including payment, are suspended, and Owner can sue builder for breach
112. If builder does everything perfectly, but forgets to install the light bulb in the receptacle  a condition of owner’s remaining duty to render performance (pay) is that there be no material failure by the other party (the pool builder) to render any performance that is past due
112.  the owner must still perform and pay builder, but can sue builder for breach of the pool light duty

Each party’s performance is constructively conditioned upon there being no unexcused breach by the other (§237)
1.   when there is material breach, the non-breaching party need not perform because a constructive condition has not been satisfied (the constructive condition that the other party not be in breach)
1. Duties of non-breaching party are not enforceable until the condition is satisfied
114. By definition, in a material breach, the condition cannot be satisfied (the breach is unexcused)  the non-breaching party is off the hook
114. In immaterial breach – the failure to satisfy the condition is excused  non-breaching party is not off the hook
114. BUT, both can still sue for damages
2. Question is instead about what duty the non-breacher still has to perform

When the material breach doctrine applies:
1. Only matters in bilateral contracts where the innocent, non-breaching party has duties remaining under the K
1. Has no relevance to unilateral Ks – only purpose of labelling a breach material is to allow the non-breaching party a way to suspend (and ultimately terminate) his duties under a K without being in breach himself
116. In unilateral K, K is not formed until the offeree has completed performance for that is the only way an offer for a unilateral K can be accepted 
1. Doesn’t apply to bilateral contracts when all the duties of one party have been completely performed
1. BUT, if K term was for progress payments, (i.e. pool builder gets one-half of the money when hole was dug, and the remainder upon completion)  it would matter if a failure to pay was material
118. If the owner failed to make the first payment  material breach and builder can suspend his duties under the K (doesn’t have to continue building the pool)

How to determine whether breach is material/immaterial:
BASIC RULE: if the breach is serious enough so that it would be unjust to require the innocent, non-breaching party to perform  it is material
118. Conversely, if the breach is minor enough so that it would be unjust to the breaching party to have him walk away with nothing under the K  it is immaterial
1. Common Law Test: Whether breach was of an “independent” or “dependent” promise
119. If non-breaching party would suffer a disproportionate forfeiture if he were required to perform in light of the breach  duties of the non-breaching party were dependent on the breaching party’s unperformed duties  material breach
0. Ex: If pool builder walked off after digging only one shovel’s worth of dirt  owner’s promise to pay was “dependent” on builder’s promise to build functioning pool
0. Owner would suffer huge forfeiture if she had to pay in light of builder’s breach
0.  because builder did not perform his duty, then the owner’s duty to pay (enforceability of which was dependent on builder’s finishing the pool) need not be performed and the breach was material
119. A non-breaching party’s promise is independent of completion of the breach duty – the non-breaching party would still receive value for his or her promise even in light of the other party’s incomplete performance  immaterial
1. Ex: if builder’s breach was not installing pool light, then owner’s promise to pay is “independent” of the bulb being installed
1. Even in view of the breach, the owner still receive most of the value she bargained for under the K  even though she could sue for damages, she still has to perform her part of the bargain (pay builder)  her promise is independent of builder’s breach

1. Modern Test: Whether the breach constitutes the unexcused non-occurrence, or delay in occurrence, of a constructive condition of exchange
120. Material: if breach results in an unexcused, non-occurrence of a constructive condition of exchange
0. If it does  non-breaching party’s duties are suspended 
120. Immaterial: if the non-occurrence of the constructive condition is excused, the breach is immaterial
1. Non-breaching party must perform, or be in breach herself
1. Courts consider following factors to determine material/immaterial:
121. Extent to which the injured party is deprived of the benefits which he reasonably expected
121. Extent to which the injured party can be adequately compensated for that part of the benefit deprived
121. Extent to which the breaching party will suffer forfeiture
121. Likelihood that breaching party will cure his failure
121. Extent to which behavior of the breaching party comports with standards of good faith and fair dealing

When Material Breach becomes Total Breach
1. Material breach = non-breaching party may suspend performance (but may not terminate them under the K at the instant the material breach occurs)
1. Total breach = non-breaching party can terminate his duties under the K when the material breach ripens into a total breach

1. A material breach will ripen into a total breach at the end of a reasonable period of time if the breach is neither cured/excused (§§241, 242, 243)
124. Once material breach occurs  non-breaching party may suspend performance under K, may continue to suspend for a reasonable period of time
124. Once the reasonable period of time expires, the if the material breach has not been cured/waived  it becomes a total breach
124.  the non-breaching party’s duties under the K are discharged and he may sue for total breach
124. BUT, if the material breach is cured/waived within a reasonable period of time  material breach becomes an immaterial one, and the non-breaching party must continue performance
3. He loses the right to suspend performance, but may still sue for the damage caused by the immaterial breach

1. To determine whether material breach has become total breach (after a reasonable period of time), consider:
125. The factors for determining material breach (§241)
125. The extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making substitute arrangements
125. Extent to which the agreement provides for performance without delay (but circumstances show that timely performance is, in fact, important)

BASIC RULE: the more serious the breach, the more likely that it was done intentionally, the more unlikely that substitute performance can be quickly found for the non-breaching party, etc.  the shorter the time period between material breach and total breach






1. Ex. 1: Developer agreed to pay for 19 houses to be constructed by Contractor. K provided that Contractor would be owed 70% of total K amount in Dec., when approx.. 70% of the work would be done. Contractor submitted bill for 70% of work done and Developer, without any justification, refused to pay it. Contractor suspended work immediately, and declared the K over three months later when they could not work things out. 
126. Contractor acted appropriately; substantial failure to pay is a material breach where duties remain on both sides 
126. Waiting three months = reasonable period of time


When immaterial breach becomes total breach:
1. Repudiation - BASIC RULE: total breach may also occur when the guilty (breaching) party has immaterially breached the K, and accompanies or follows the breach with a repudiation (rejection) of any further willingness or ability to further perform under the K
127. The repudiation MUST follow the breach – the breaching party must have failed to perform a duty, AND sent a repudiation wither simultaneously with, or after the breach (difference from anticipatory repudiation)
127. EXCEPTION: if the wrongful party’s breach is simply a failure to make one/more payments based on an agreed payment schedule  actions don’t become a material breach, even when accompanied by repudiation
1. Ex: Fred borrows $12,000 from Central Bank, promises to repay the loan at $1000/month plus interest; If Fred unjustifiably fails to make the first three payments, and writes to the bank that he will not be making any payments in the future  the bank has the right to sue only for the three missed payments, can’t treat the breach as total and sue for the remainder because they haven’t become due yet
1.  lenders often use acceleration clauses: if one/more payments are missed  the remaining balance is accelerated and can be sued for immediately
1. “Time is of the essence” clauses – BASIC RULE: a viable time is of the essence clause makes what would otherwise be an immaterial breach (capable of being cured) into a total breach, which ends the contract
128. Clause must have been negotiated as part of the bargained terms of the K
128. If part of a pre-printed standard boilerplate language in a K  won’t carry as much evidentiary eight (reasonable time period between material breach and total breach may still be substantial)

First Material Breach Doctrine
1. If both parties are accusing the other of material breach and suing each other for total breach  problem solved by first material breach doctrine
1. BASIC RULE: upon the first material breach, the first non-breaching party’s duties under the K are suspended
130. BUT, if the first party’s breach is only immaterial  the non-breaching party must perform or be in material breach
1. Ex: Desmond hires Kathleen to paint his house for $2000, with $1000 due to be paid when the front of the house is completed. Kathleen paints most of the front, but does not do some of the trim. Desmond refuses to pay, claims he is entitled to suspend performance due to her material breach.
131. IF Desmond turns out to be right  he is allowed to suspend performance without breaching K
131. BUT, if he is wrong (and Kathleen’s breach is only immaterial)  he will not be in material breach by not paying the $1000 and Kathleen is entitled to suspend her remaining duties under the K
131.  under the first material breach doctrine, party must carefully weigh the adverse consequences of his being wrong in characterizing breach as material (because if it isn’t, that party will be in material breach by suspending it’s duties)

Substantial Performance Doctrine
1. BASIC RULE: so long as a party has “substantially performed” a duty under a K  any discrepancy between the actual performance and the promised performance will be deemed an immaterial breach
132. If party has substantially performed breach involved is only immaterial
1. Generally only applied to service contracts (construction especially)
1. How to determine substantial performance:
134. Consider how much of the reasonably expected benefit under the K has the non-breaching party received at the time of breach,
134. How great a forfeiture will the breaching party suffer if the breach is deemed material
134. How completely will damages alone compensate the non-breaching party
134. The good/bad faith of the breaching party, AND
134. How likely is it that rectifying the breach will result in “economic waste” rather than actually providing a benefit for the non-breaching party
1. Ex. Jacob & Youngs v. Kent
135. Kent entered K with Jacob & Youngs (contractor) to build a house on Kent’s property; K called for specific type of pipe (Reading pipe), but Jacob & Youngs inadvertently, and in good faith, installed the wrong pipe through 60% of the house. When the mistake was discovered, it was already sealed into the walls – but Kent sued for breach, claimed he was entitled to suspend his duties under the K
0. BUT, court held that Jacob & Youngs’ breach was only immaterial, based on fact they had substantially performed
0. Applied factors:
1. Kent had already received substantially all the benefit he could reasonably expect under the K (he got a house for the price stated, with an equivalent quality of pipe)
1. To have the breach declared material would result in unfair forfeiture to Jacob & Youngs – unfair to deny them relief under the K for an inadvertent mistake that had no objective detriment to Kent
1. Damages could compensate Kent for harm he suffered (if any)
1. Mistake was made in good faith, AND
1. Forcing Jacob & Youngs to rip out the walls/existing pipes just to replace the pipes with Reading pipes (when the ones that are installed are already of equal quality and price) would result in economic waste

Doctrines to transform material breaches into immaterial breaches
1. Three doctrines that may turn a material breach into immaterial breach:
1. Divisibility/Part Performance
1. Cure
1. Waiver

Divisibility/Part Performance (§240)
1. BASIC RULE: in an attempt to save a K, if a court can find that a discrete portion of a K has been satisfactorily performed, even while the remainder has not, the court can use the divisibility doctrine and declare that same portion of the non-breaching party’s performance is due, while the remainder of the performance may be suspended/ultimately discharged
1. Requirements:
138. To apportion the agreement into corresponding pairs of part performance, AND
138. To regard the parts of each pair as agreed equivalents
1. Ex. 1: Norma buys three separate framed posters from Leroy’s Art Shop. The posters are $150 each, and are to be delivered next Thursday. On Thursday, Leroy only delivers one of the posters and refuses to deliver the other two. 
139. The K is divisible (can be apportioned into three separate pairs of part performances)  the performance of three separate $150 payments in exchange for delivery of each poster
139.  Norma doesn’t have to pay for the two posters that were not delivered, AND may sue for any damages she suffers as a result of the store’s failure to deliver the two posters
139. BUT, she must pay for the one she got and can’t suspend her performance for that one claiming a material breach of the whole
1. Ex. 2: same facts, but now the three posters together make a triptych (meaning they all go together to form one picture) 
140. Now, Norma is not obligated to accept and pay for the one that was delivered, because the K is not divisible
140. It is impossible to separate the agreement into pairs of part performances (Norma bought one triptych, not three posters)  delivery of only one part is a material breach

Cure
1. BASIC RULE: the right of a breaching party to correct his failure of performance, thereby transforming what would be a material breach into an immaterial breach
141. Breaching party has the right to cure until the breach becomes total
141.  if the breaching party makes a conforming tender after the breach, AND establishes that the breach is not yet total  the non-breaching party MUST accept the cure, and must thereafter timely perform any of its remaining duties under the K or be in breach himself
141. BUT, non-breaching party still has right to sue for any damage caused by the breach
1. Ex: homeowner is scheduled to make a $10,000 progress payment by 5:00 pm on Tuesday, but fails to do so  material breach
142. BUT, he has the right to cure within a reasonable time before the breach becomes total  if he submits payment by 9:00 am the next morning, he has cured, and the contractor must continue his duties under the K or be in breach himself
142. BUT, the contractor still has the right to sue for any damages caused by the late payment

Waiver
1. BASIC RULE: non-breaching party may waive (excuse) a material breach, turn it into a partial one
1. Ex: Jim contracts to show up at Janet’s house to install new hot water heater, promises to be there no later than noon on Monday, and has agreed to a “time is of the essence” clause ( if he’s late, it’s material breach). Jim arrives at 2:00 pm.
144. Janet doesn’t have to let him install the water heater and may treat the K as terminated (because Jim is in material breach)
144. BUT, if she decides she wants him to install it anyway, she will have waived her right to treat Jim’s breach as material, and will thereby have converted it into an immaterial breach
144. She can still sue for any damage that results from his being late, but if she agrees to allow him to do the installation, then she is liable for the agreed K price and can’t suspend her performance 




CONSTRUCTIVE CONDITIONS UNDER THE UCC
Only three main differences between breach as CL and breach under the UCC:
1. In certain cases, UCC uses different nomenclature (terminology) to describe and define concepts
1. The code has, in some cases, made it somewhat easier to establish material breach, AND
1. The UCC is more detailed and specific describing rights and duties of contracting parties
BASIC RULES:
1. Tender of delivery by the seller is a condition to the buyer’s duty to accept the goods and pay for them, AND
1. Tender of payment by the buyer is a condition to the seller’s duty to tender and complete any delivery
Acts necessary to fulfill seller’s obligation to tender delivery (and therefore make the buyer’s duties enforceable):
1. Put and hold conforming goods at the buyer’s disposition
1. Give the buyer reasonable notice so that the buyer may take delivery, AND
1. Either make the goods available at a reasonable time and place (if they’re gonna be picked up by the buyer), OR
149. Offer delivery of the goods at a reasonable time if they are to be delivered by the seller
1. Ex: electronics store orders 100 clock radios from wholesaler, with delivery to be made at wholesaler’s place of business. Once wholesaler notifies buyer that it has the radios at the warehouse, and that the buyer can pick them up during regular business hours, tender has been made. 
150. BUT, if the radios are non-conforming (wrong brand, wrong model, etc.)  seller’s tender is ineffective (and buyer’s obligations are not enforceable)
Acts necessary to fulfill buyer’s obligation to tender payment (and make the seller’s obligations enforceable):
1. So long as the buyer demonstrates a willingness and ability to pay (by any means current in the ordinary course of business)  buyer’s tender obligation is complete
151. BUT, seller has the right to demand cash (instead of check), but must give buyer reasonable extension of time to obtain cash payment 
Order of Performance
1. Same rules as CL  if one party’s performance (usually the seller) will take more time than the other (the buyer, who only needs to pay)  the buyer must go first
1. If performances can both be done immediately  each party’s tender is a concurrent implied condition of the other’s performance 
The Perfect Tender Rule (§2-601)
1. BASIC RULE: in a “single lot” contract (K in which delivery of all the goods called for by the agreement is to be made in only one shipment, if either the goods OR the tender of delivery fail in any respect to conform to the contract  the buyer may:
154. 1) reject the entire shipment,Under the UCC – every breach by the seller in a single lot contract is a material breach  gives the buyer the right to reject the shipment and relieves the buyer from having to pay for the goods. 
1. If a K is subject to the perfect tender rule (it is a K for the sale of goods, delivery to be made in a single lot)  immaterial and substantial performance doctrines are eliminated. 

154. 2) accept the entire shipment, OR
154. 3) accept any commercial unit or units in the shipment, and reject the rest


1. Also eliminates the divisibility doctrine (can’t force buyer to accept any portion of the shipment if she chooses to reject the whole thing)
155.  there is no breach minor enough to keep the buyer in the contract (even if the seller will suffer substantial forfeiture, or if the breach was for delivering 999 units when the K called for 1000)
1. Ex. 1: Betsy owns a hardware store and orders 300 faucets from Sheila (plumbing wholesaler). Goods arrive timely, but when Betsy counts them, she discovers that only 298 were delivered  material breach under perfect tender rule
156. Betsy is entitled to reject all 298 faucets, accept all 298 faucets, or keep 100 (or any other number), and return the rest to Sheila. 
1. Ex. 2: Same facts, except this time all 300 are delivered, but one of them is broken. 
157. Same results (no divisibility doctrine under the perfect tender rule)
157. Any failure of promised performance by the seller = material breach
Limitations on the Perfect Tender Rule
1. Because the perfect tender rule could be unfair to sellers (accidents happen, mistakes often made in good faith) – the code limits the application of the perfect tender rule 
158. 1) Right to cure - while buyer is initially entitled to reject a shipment for less than absolutely perfect tender, a seller is granted fairly extensive rights to cure the imperfect tender
0. Seller has the right to cure within the time for performance under the K ( if an imperfect tender is made, but the time for performance has not yet expired under the K, the seller has the right to cure within the time remaining AND if he does so, buyer must accept the conforming goods)
0. If the time for performance has already expired  seller only has right to cure if:
1. Seller acted in good faith (when delivering first imperfect tender)
1. Buyer would not be unduly inconvenienced by receiving the cured tender, AND
1. Cure is made within a reasonable time
1. Seller pays all reasonable expenses caused by breach and subsequent cure
158. 2) in installment contracts (where goods are to be delivered in more than one shipment), the standards governing when a buyer can reject the goods and terminate the agreement in light of an imperfect tender are much more difficult for buyer to meet
158. 3) some court hold that perfect tender rule doesn’t apply when breach is very minor
158. 4) perfect tender rule must be read in conjunction with usage of trade, course of dealing, and course of performance
3.  even when seller’s actions seem to constitute breach (when read only with respect to K language), in  light of trade usage or prior dealings of the parties, the seller’s action will not amount to a breach
158. 5) perfect tender rule doesn’t apply to situations where the buyer has already “accepted” the goods, but then later decides to return them due to defective tender
158. **Case Law exceptions:
5. No perfect tender rule for complex machines – can’t reasonably expect perfection
5.  No PTR if insubstantial delay in delivery causes no injury AND insubstantial defect with specially manufactured good which can’t be easily sold on the open market
1. Installment Contracts
159. Perfect tender rule does not apply to installment contracts
159. Buyer can’t reject individual installments unless the non-conformity “substantially impairs” the value of that installment
1.  buyer is stuck with having to accept imperfect goods (as long as they are minor imperfections, don’t substantially impair the value of the installment)
1. AND, seller has right to cure (if it can be established under §2-508)  if seller cures, buyer must accept and make payment 
1. But buyer also retains the right to sue for damages caused by the imperfect tender
159. Buyer can’t cancel the entire K and discharge his remaining responsibilities under the K unless the non-conformity with one or more installments “substantially impairs the value of the whole” contract 
2. The breach of an installment K is treated as a partial breach until the substantial impairment test is met
2.  if breach of one delivery is so bad that the value of the whole K is substantially impaired  the buyer is entitled to treat the entire K as materially breached, and may suspend his performance without liability 
2. Rare that the imperfect tender in the first shipment of an installment K can meet the “substantial impairment of the whole” standard 

ANTICIPATORY REPUDIATION 
BASIC RULE: the innocent party is entitled to sue for total breach immediately upon receipt of an effective anticipatory repudiation (§§ 253, 2-610)A repudiation is a voluntary affirmative act which renders the obligor unable, or apparently unable, to perform without such a breach.



1. Repudiation = breach of the implied promise to do nothing to seriously impair a party’s good faith performance obligation, AND
160. It will be up to plaintiff to prove the amount of his damages to the jury by preponderance of the evidence  can’t sustain that burden, P will lose the suit (have to establish damages as element for breach of K suit)Options for aggrieved party once K is anticipatorily repudiated:
1. Await performance for commercially reasonable time
1. Resort to any remedy for breach – treat as total breach
1. In either case, immediately suspend performance

1. Unfair to force innocent parties to wait until the date performance was due to sue for breach
Effect of Anticipatory Repudiation:
1. Allows the innocent party to bring suit for breach immediately upon receipt of the repudiation, AND
1. Discharges their remaining duties under the K – treat anticipatory repudiation as material breach
Elements of Anticipatory Repudiation in Non-UCC transactions
1. Repudiation received under a bilateral K in which there were executory duties remaining
0. Ex: Shannon enters into a unilateral K with Kelsey, whereby she will pay Kelsey $3000 in three weeks, so long as Kelsey immediately delivers her Rolex to Shannon. Kelsey gives the watch to Shannon, and immediately Shannon says she will refuse to pay in three weeks. 
0.  Kelsey can’t bring suit to recover the $3000 for three weeks (until Shannon’s performance becomes due) because anticipatory repudiation doesn’t operate in unilateral contracts
161. EXCEPTION: if performance by the innocent party is a condition precedent to the enforceability of the repudiated duty (usually option contracts)
1. Ex: Frank enters option K with Mary, whereby Frank has option to purchase Mary’s home for $100,000 any time within the next three months. Frank has already completely paid Mary for the option. Mary calls Frank within the three month period and tells him that she has just sold her home, so Frank is out of luck. 
0. Even though Frank has fully performed under the option K, he may immediately bring suit for breach against Mary because his performance was a condition of the repudiated duty (Mary’s duty to tender the deed upon tender of payment)
1. Repudiated duty would result in material, NOT immaterial breach if it were not performed when due, AND
1. If repudiated duty would result in immaterial breach  innocent party has to wait until performance becomes due and then sue for breach (assuming he can prove damages)
1. Repudiation was definite and unequivocal
1. Reasonable person in the position of the innocent party would find it unmistakable that the repudiator is unwilling or unable to perform under the K
161. Repudiation by Words
2. Must clearly and unambiguously indicate an unwillingness or inability to perform a promised duty (§250 (a))
0. UCC §2-610(2): repudiation includes language that a reasonable person would interpret to mean that the other party will not or cannot make performance due under the K
161. Repudiation by Conduct
3. Act of the repudiator must render him unable, or apparently unable, to perform under the K as viewed by a reasonable person in the position of the innocent party (§250(b))
0. UCC §2-610(2): conduct that would appear to a reasonable person to make performance by the only party impossible
0. Ex: seller has sold or leased to a tird party on a long-term basis the item that is the subject of the K  no longer in position legally to deliver the goods in accordance with the K
Adequate Assurances
1. At CL, party can is only entitled to relief for repudiation when a party has made it “clear and unequivocal’
1. BUT, there are times where a party may make statements to concern the other party that they may not want to or be able to perform under the K
163.  innocent party may not want to perform, or prepare to perform if the other party is likely to repudiate
1. UCC §2-609 (designed to deal with problem)
164. When one party has reasonable grounds for insecurity with respect to the other’s ability or willingness to perform  
0. Reasonable grounds exists If innocent party would, in good faith, have reasonable doubt as to the other’s ability/willingness to provide a substantial part of the bargain
0. Ex: hearing rumor from reliable source, receiving credit report that indicates buyer is falling behind in their bills, article published in trustworthy publication that says other party is experiencing business difficulties, etc. 
164. he may, in writing demand adequate assurance of the due performance
1. BUT innocent party can’t demand what type of assurance will be made (up to the receiving party to provide assurance and determine what form it will take)
1. Adequate = assurances that would indicate an ability and willingness to perform under the K to a reasonable person in the position of the insecure party
164. Party that receives the demand must then provide assurances that its promised performance will be forthcoming, OR it will be deemed to have anticipatorily repudiated the contract
2. Party must adequately respond within a reasonable time (not more than 30 days)
2. If that party doesn’t respond, or doesn’t provide an adequate response  failure is treated as anticipatory repudiation, and innocent party may proceed under remedies (red box above) 
Issues under Anticipatory RepudiationInnocent party who receives repudiation may ignore it, or urge the other party to retract it (but without giving up the right to later treat it as final) 
During that time, innocent party may suspend duties under K. If other party later retracts, then innocent party will have extension (of reasonable time) to complete performance. 

1. Once receiving party receives repudiation, the K is not necessarily terminated
165. Repudiation only gives innocent party a conditional right to terminate IF:
0. 1) he informs the repudiator of his intention to treat the repudiation as final
0. 2) brings suit for anticipatory repudiation, OR
0. 3) materially changes his position in reliance on the repudiation 
165. Once action is taken  innocent party’s duties under the K are discharged
1. Repudiating Party’s Right to Retraction
166. Until performance is due, repudiating party can effectively retract, unless aggrieved party has either notified of its intention to treat the K as cancelled or has materially changed positions in reliance on it
166. Must retract by means of communication that fairly indicated the party now intends to perform, and include assurances 

REMEDIES
1. “Interest” analysis of contract law: when party enters into an enforceable contract, he does NOT receive a protected right of performance by the other party
167. Instead, he is only given a protected economic “interest” in the other party’s performance
167.  when K is breached, contract law typically does not order performance, but instead generally awards damages based on interference with protected economic interest (equal to the value of the other party’s performance)
Efficient Breach Doctrine
1. Because of the “interest” – may be some situations where it is in party’s best interest to breach and NOT render performance
1. BASIC RULE: so long as a breaching party is willing to pay for any damages caused by the breach, he SHOULD breach if the end result (after the breacher pays damages) is that he will be economically better off
1. Ex: Jim’s Tool and Die (Jim’s) has K with National Hardware Co. to deliver 1 million nails for $15,000 on March 31 (price was market price at time K was made). Good deal for National Hardware because market price has increased to $17,000 for 1 million nails. In late Feb., Jim’s gets offer from International Builders (Int’l) for rush order of 1 million nails, willing to pay $25,000. 
170. It would be economically efficient for Jim’s to breach its K with National Hardware, and take the deal with Int’l.
0. Jim’s will be better off, because it will receive $10,000 more for the same product.
0. Int’l will be obtain the benefit of their bargain (receiving the amount of nails they need for the price they are willing to pay). 
0. National Hardware will be without nails, but not without remedy
2. Jim’s must pay National Hardware the benefit of its bargain in damages. Here, since National had a good deal with Jims (for $2000 less than market value), Jim’s must pay National $2000 in damages. 
2.  National is able to receive its bargain (1 million nails for $15,000 out of its own pocket)
2. Jim’s ends up with net gain of $8000 as result of the breach
Damages
BASIC RULE: the amount of damages an injured party is awarded upon breach depends on the extent the breach interferes with that party realizing the full value of the economic interest arising upon contract formation. 
1. Three different ways to calculate the full value of the protected economic interest:
1. Expectation Interest – dollar value that would put the non-breaching party in the same position if the K had been performed
1. Reliance Interest – dollar value of out-of-pocket costs expended by non-breaching party up to the time of breach in reliance on the breaching party’s performance
1. Restitution Interest – dollar value of the unjust enrichment received by a party up to the time of the breach

1. Expectation Interest (§§344(a); 345(a); 347)
171. BASIC RULE: the dollar amount that would put the non-breaching party in as good a position as it would have been if the K had been performed
0. “the benefit of the bargain” – forward looking
171. Most typical measure of contracts damages
171. Expectation damages are limited by certainty, foreseeability, & avoidability
171. A non-breaching party in a “losing K” (where the party would lose money if the K had been carried out/not breached) WILL NOT seek expectation damages (because they expected to lose money)
3. Instead, party would proably seek restitution or reliance damagesED = LV + C + I – CA - LA


171. Five factors to calculate expectation damages:
4. LV = Lost Value
0. Economic value that was never received by the innocent party as a result of the breach
0. Dollar amount for the economic value that full performance by the non-breaching party would have rendered, and subtracting from that the amount of value, if any, actually received by the non-breaching party up to the time of the breach
0. Lost monetary value of the performance the innocent party did not receive under the K, which he or she would have received had the K gone through
4. C = Consequential
1. Can be any kind of damage, so long as its occurrence would NOT be reasonably foreseeably incurred (suffered) by the non-breaching party as judged by a reasonable person present at K formation
1. Damages which a reasonable person would not foresee occurring as a natural result of the breach
1. Often lost profits (not a lost value) but an economic loss suffered as a consequence of the breach
1. Injured party must prove that the loss occurred in its amount, AND that there was some reason the party in breach should have known that such a loss would follow from a breach of their particular contract
4. Incidental Loss	
2. Costs incurred by the non-breaching party AFTER the breach, in an attempt to avoid increased loss to the breaching party
2. Often damages are out-of-pocket costs, but also include accounting costs (overhead, charges for storing non-conforming goods, etc.)
1. Typical incidental costs: expenses borne in storage, receipts or transport of improperly tendered goods, interest costs
2. As long as decision of non-breaching party to incur a cost in an attempt to avoid further damages to the breacher was reasonable  loss is recoverable 
2. **even if the non-breaching party is economically better-off because of the breach
4. Costs Avoided
3. The money the non-breaching party saves by not having to continue performance
3. If, as result of the breach certain money is NOT spent by the innocent party  the breaching party gets “credit” for those costs avoided (otherwise he will pay sum greater than necessary to put innocent party in same position as if K had been performed). 
3. Any cost the innocent party was obligated to incur under the K, which he no longer as to incur because of the breach
4. Loss Avoided 
4. When non-breaching party can make substitute arrangements for the materials/other resources which were supplied under the breached K  breaching party must get credit for the value of these materials/resources
4.  if non-breaching party can salvage the materials purchased for use under the breached K (can probably use them again for a different K in the future)  the breaching party can’t be saddled with their cost (because that would put the non-breaching party in a better position than they would have been in had the K been performed)
4. If, but only if, the materials can be reasonably salvaged, their value must be subtracted from other damages
1. Construction Contracts
172. Special rules for lost value:
0. 1) if the diminution in FMV of the property caused by the breach is greater than the cost of completion or repair, the injured party can only use the cost of completion/repair as the lost value
0. 2) if the cost of completion or repair is greater than the diminution in FMV of the property caused byt the breach, the injured party is still generally entitled to the cost of completion/repair
0. 3) when cost of completion/repair is so much greater than the diminution in FMV caused by the breach that it is clearly disproportionate to the amount of diminution in market value  the injured party may only use the decreased FMV as the lost value
1. Limitations on Recoverability of Expectation Damages:
1. Damages must be proven with reasonable certainty
0. Cannot be speculative and the non-breaching party must put on proof to establish the amount of his losses with some degree of certainty
1. Party in breach must have reasonably foresee at the time K was formed that the type of damage sought by the injured party would follow from the breach
1. Damages sought by injured party must NOT have been avoidable by him without undue risk, burden, or humiliation
0. The non-breaching party may not recover damages that could easily have been mitigated/avoided 
The “Certainty” Limitation
BASIC RULE: can’t recover for breach unless damages are proven with reasonable certainty
1. Applies to ALL contract damages (not just expectation damages)
1. BUT, when applied to expectation damages, usually deals with consequential damages
1. No precise test used, but three rules guide determining whether loss has been proven with enough certainty to be recoverable:
176. 1) in close case, any doubts as to whether a loss is sufficiently certain are to be resolved AGAINST the breaching party
0.  once court has determined that breach has occurred, and that the injured party has suffered a real loss, doubts about the amount of that loss are resolved against the breacher
176. 2) requirement of certainty less strictly applied when the breach is deliberate, than when it is not
1. More leeway in allowing an injured party to recover damages which can only be approximated when the breach was willful 
1. Doesn’t mean don’t need degree of certainty (or damages can be merely speculative), but the standard is more relaxed
176. 3) as long as injured party provides a “reasonable basis” for his damage calculations, those calculations are likely to be accepted as sufficient under the reasonable certainty test
2. In some cases, a particular kind of loss is simply incapable of being qualified with precision  reasonable assumptions need to be made and numbers need to be approximated to come up with any kind of proof
2. Once the fact of damage has been proven, the amount doesn’t need to be determined with mathematical precision
1. Limits recovery of damages ONLY where non-breaching party is suing for lost profits resulting from “collateral” transaction
177.  When retailer seeks to recover profits lost due to a delay in the opening, or re-opening of commercial premises, the newer the business of the injured party, the less likely it is that a court will find that lost profits can be proven with reasonable certainty
0. Opposite is also true: longer a party seeking lost profits has been in business, the more likely the court is to accept historical sales figures as sufficient proof of lost profits caused by supplier’s breach
177. The more the non-breaching party’s lost profits depend on uncertain tastes and preferences of the public, the more unlikely it is that such lost profits can be established with reasonable certainty
177. Longer the period of time between the breach and the expected collateral sale, the more tenuous (weak) the connection between the breach and the anticipated collateral sale – the less likely it is that lost profits will be established with reasonably certainty to be recoverable
2. Ex: if supplier didn’t provide a chemical that buyer says was supposed to be used in experiments for the development (if feasible) of a new non-dairy creamer, that even if developed, would not have been on the market for three years  unlikely supplier can be held liable for lost profits
177. The more an injured party’s claim for lost profits can be supported by expert economic testimony, the more likely it is a modern court will accept that proof as meeting a party’s claim for lost profits under the reasonable certainty requirement
The “Foreseeability” Limitation
BASIC RULE: damages may not be recovered unless the breaching party either foresaw, or should have foreseen at the time the K was made, that such a damage would follow from a breach
1. §351 – damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made
1. Difficulties in application:
179. 1) deciding what makes a loss sufficiently foreseeable to the party in breach so that it will be recoverable without a special proof of foreseeability (when is something on its own so foreseeable, that the breaching party should have known about it – objective – innocent party doesn’t need to provide proof that it was foreseeable to breaching party)
179. 2) deciding what kind of showing must the innocent party make if it is determined the injured party must make a showing of foreseeability (if it isn’t so obvious, and requires the innocent party to show it was foreseeable, then what does the innocent party have to do to meet that burden?) 
Hadley v. Baxendale
1. Hadleys owned a mill that had to be shut down when a crankshaft broke. They sent the shaft to be repaired (500 miles away), used Baxendale as common carrier. Hadleys were assured that the package would be delivered as fast as possible (two days), but somehow – either through employee negligence/mistake, the package was not delivered for five days. Hadleys sue for damages – five days’ worth of lost profits at the mill
180. Two types of damages resulted from this case:
180. 1. Direct damages – such as may fairly and reasonably be considered as arising naturally (in the usual course of things) from the breach of K itself
1. Any dolt could foresee these damages, presumptively foreseeable at the time K was entered into  breaching party can fairly be allocated the burden of paying those damages if he/she breaches
180. 2. Special damages – the amount of injury which would ordinarily follow from a breach under special circumstances, so known and communicated to the breaching party
2. By definition, NOT ordinarily foreseeable at the time of contract
2.  the innocent party must have communicated the risk (must have told the breaching party about the special circumstances) at the time of contracting in order to recover
180.  here, Baxendale had no reason to know that the mill would be shut down for five days as a result of their mistake (not given any notice about the special circumstances)  Hadleys not allowed to recover consequential damages (the lost profits)

The Avoidability Limitation
BASIC RULE: party may not recover damages that the injured party could have avoided or mitigated without undue risk, burden or humiliation 
1.  even if it is stipulated (agreed) that the injured party has suffered foreseeable damage that can be proven with reasonable certainty, he can’t recover the damages if they could easily have been avoided 
181. Party can’t increase its recovery when taking steps to avoid or reduce damages that would not involve any unreasonable risk, burden or humiliation
1. If an injured party has taken reasonable steps to avoid loss, but those steps turn out to be unsuccessful (or turn out not to have been the most inexpensive route)  party still entitled to recover
1. If the injured party fails to avoid a loss that he could have avoided without undue risk, burden or humiliation  the only consequence is that the damages resulting from the failure to act may not be recovered

1. Reliance Interest (§§344(b); 345(a); 349)
BASIC RULE: dollar amount of whatever out-of-pocket costs (including labor) were incurred by the non-breaching party up to the time of the breach in reliance on the other party’s performance
1. “out-of-pocket” interest – backward looking (put the non-breaching party in the position he was BEFORE the contract was entered into)
0.  reliance damages seek to leave the injured party just as he was before the K’s execution – in a position in which he has not realized any profit from the as yet unsigned K, but also has not incurred any expenses in performing under the K
1. Usually easy to value (party usually knows how much he spent in performance/preparing for performance	
1. Costs incurred by the injured party at the time of the breach either in preparation for performance, or in actual performance, under the K
1. No recovery for lost profits – only for out-of-pocket costs
1. Always available to an injured party as an alternative to expectation damages (but usually only sought when the injured party is unable to prove his expectation damages with reasonable certainty, or when damages are not sufficiently foreseeable to be recovered)
Four Limitations on Reliance Damage Recovery:
1. Damages claimed must be proved with reasonable certainty
3. Typically valued in amount equal to out-of-pocket costs incurred by non-breaching party in reliance  rare that non-breaching party can’t prove reliance damages with reasonable certainty
1. If breaching party can prove that the injured party would have lost money on the K if it had been performed (it was a “losing K”)  amount of loss must be subtracted from any reliance damage recovery
3. Contract damages should not put the party in a better position than he would have been had the K been performed  if the party in breach can prove that the non-breaching party would have lost money if the K had been performed, the amount of the loss must be subtracted
3.  party in losing K will probably opt for restitutionary recovery instead of reliance (or expectation)
1. The value of any materials purchased by the non-breaching party in performance/preparation that can be salvaged must be subtracted from reliance damage recovery
3. Same as expectation damages – if materials purchased in performance/preparation can be salvaged  their value must be subtracted from any reliance damage recovery
1. Any damages claimed must not have been avoidable by the non-breaching party without undue burden, risk, or humiliation 
3. Same as expectation damages regarding mitigation
3. To be recoverable  damage must not have been avoidable by the non-breacher without undue risk, burden, or humiliation 
BASIC RULE: emotional distress damages are not recoverable in contract law.
1. Allowing a non-breaching party to recover its lost value, lost profits, incidental loss, AND emotional distress damage could result in an amount of recoverable contract damages being far in excess of the value of the non-breaching party’s performance that was expected by the breaching party. 
Two Exceptions:
1. When the breach also results in tangible person injury, AND
1. When emotional distress is particularly likely to result from breach of a specific contract









1. Restitution Interest (§§344(c); 345(d); 370-71)
1. BASIC RULE: dollar amount one party has unjustly enriched the other at the time of the breach
0. “unjust enrichment” – reasonably value of the benefits that party has actually received from the other up to the time of the breach
0.  not based on the value of the promises made by the breaching party
0. Measure of recovery has nothing directly to do with the economic value of the other’s promised performance, but instead is based on the value of the benefits that have been actually received 
1.  if those benefits turn out to be worth more than the value of the promised performance, the aggrieve party may recover more than the value of the contractual promise (if worth less  aggrieved party recovers less)
0. Only matters what value the enriched party has received, not the effort the aggrieved party has put in
2.  if the efforts of the aggrieved party produce no tangible benefits to the other, there has been no unjust enrichment
1. Restitution attempts to put the “benefitted party” in the position he was in before the K was signed by making him pay for the value of any enrichment provided him by the other party that the benefitted party did not have before the agreement was made
1. Benefitted party could be the innocent party OR the breaching party
1. Restitution can be remedy for both breaching and non-breaching parties
2. Because the only focus in on the value of benefits received (and not promises), it does not matter whether those benefits were received by the non-breaching party of the breaching party
2.  so long as the non-breaching party has received unpaid for benefits, and so long as it would be unjust for them to keep them without paying for them, the non-breaching party will be liable to the breacher in restitution	
Two rules for all restitution actions:
1. The value of the benefits conferred on the benefitted party must be properly valued under the appropriate theory, AND
1. When a party seeks restitution, he must make restitution ( it must be mutual)





1. Methods of Calculation Restitution
1. Cost Avoided Method (§371(a))
3. BASIC RULE: holds that the benefits received by the benefitted party should be valued as the dollar amount it would have cost the benefitted party to obtain those same benefits from another 
0. reasonable cost to obtain the same benefit from another
3. what is the fair market value of the benefits received by the benefitted party, as measured by how much it would have cost the benefitted party to hire someone else to provide those benefits
1. Net-Benefit Method (§371(b))
3. BASIC RULE: holds that the benefit to the enriched party should be valued as the dollar amount of the extent to which the benefitted party’s property has been increased in value, or his interests advanced, by the actions of the aggrieved party
2. The measure of the benefits received by the enriched party is the difference in the fair market value of his property, before and after the actions of the aggrieved party
1. BASIC RULES:NOTE: these are just presumptions. The court may choose to ignore them, and always has discretion to use whichever method it wants (whichever method justice dictates should be used). 

4. When a non-breaching party is seeking restitution against the breacher  the presumption is that the non-breaching party is entitled to recover using the method which yield the best result (between cost-avoided and net-benefit, which one will give the highest return to the non-breaching party?)
4. When a breaching party is seeking restitution, they have to use whichever will give them the least recovery
1. Willful breacher can’t recover in restitution at all (majority rule)
1. Mutual Restitution
5. When party seeks restitution of a benefit which it has conferred on the other party, she must offer to return whatever benefits she has received from the other party as part of the final restitutionary judgment  (§384)
1. Limitations on Restitution for the non-breaching party: §373
6. 1) restitution only available if the injured party would be able to sue the breaching party for TOTAL breach (not immaterial/partial), AND
6. 2) a party injured by the other’s breach is NOT entitled to restitution if she has performed all of her duties under the K and the only remaining performance due under the K by the breaching party is payment of a definite sum
1. Don’t want to burden courts with figuring out the value of the goods/services  under the K (the parties have already done so by setting the K price)
1. Where a supplier’s expectations damages can be so easily calculated with reference to the K price, there’s no need to resort to restitution
6. IMPORTANT: if one party has fully performed, and the only duty remaining is payment (by the breaching party)  no restitution
2. BUT, if one party has fully performed by payment, and the only remaining duty is the breaching party’s performance  non-breaching party CAN get restitution (can get their money back)
1. Restitution for the breaching party
7. So long as the breaching party offers to restore any benefits she received under the K as part of the final restitution, AND
7. So long as the party is a non-willful breacher  she can sue for restitution
1. Minority jurisdictions allow willful breacher to sue also
7. BASIC RULE: any damages suffered by the non-breaching party MUST be subtracted from the value of the benefits received by them BEFORE determining the breaching party’s restitution
2.  two step process:
0. 1) determine the value of the service/benefit received by non-breaching party (use whichever values it the least – between net-benefit and cost-avoided), THEN
0. 2) subtract the amount of any losses the non-breaching party suffered as a result of the breach  whatever is left is the breaching party’s restitutionary award
1. Restitution under “quasi”/implied-in-law contracts
8. Under quasi contracts, the party who provided the benefit is only entitled to recover under the cost-avoided method of calculating recovery
8. Ex: surgeon saves unconscious man’s life  can’t recover what her fee would normally be, can only recover the reasonable value of her service (i.e. the market value of a surgeon)  

REMEDIES UNDER THE UCC
Buyer’s Remedies
Options when buyer doesn’t end up with the goods – and three reasons why non-breaching buyer would NOT end up with the goods:
3. 1) seller breached by never tendering the goods to the buyer
3. 2) buyer rightfully rejected non-conforming goods and seller never adequately cured
3. 3) buyer rightfully revoked his acceptance of non-conforming goods and seller didn’t cure
1. Two options for buyer:
4. 1) Cover - go into market, purchase replacement goods , and sue for the difference between cover price and K price 
4. 2) choose not to purchase replacement goods, and instead simply sue for the difference between market price (the price pending IF buyer had covered) and K price
1. Expectation damages:
5. Buyer’s recovery = [(cost of substitute goods from another seller) – (contract price of goods from the breaching seller)] + incidental damages + consequential damages	
0. Buyer also entitled to recovery of deposit, down payment, or full payment made to seller
5. Ex: Ben enters K with sports store to order skates; they don’t have his size  place order, delivery to be in a month for $125 (Ben makes down payment of $50). A month later, market value of skates has increased to $200, so store sells “Ben’s” skates to another customer for $200. After three months of no skates and no refund, Ben files suit.
1. Ben’s damages = $200 (cost of purchasing skates somewhere else, since FMV has increased) - $125 (contract price) + 0 (no incidentals) + 0 (no consequentials)
0.  Ben is entitled to $75 damages
0. He will be in the same position he was in had the K been performed; he made a “good deal” (price went up AFTER he made his contract  to receive the benefit of his bargain, he should receive the value of that increase in price)
1. Cover Damages (§2-712)
6. Cover  = Buyer who doesn’t end up with goods because seller breached can go into the market and purchase substitute goods
6. If cost of cover is more than K price  buyer can sue for the difference
6. Party is allowed to effect reasonable cover by acting in good faith and without unreasonable delay
2. Allows buyer some flexibility in proceeding after a breach – buyer is allowed to spend some time looking for reasonably comparable goods
6. BASIC RULE: as long as buyer acts reasonably and in good faith (within a reasonable time) when purchasing replacement goods to cover  he can recover the full value of the difference between the cover price and the K priceBuyer’s Cover Damages = [(Cost of cover) – (K price)] + incidental damages + consequential damages – costs avoided as consequence of breach


6. **buyer is also entitled to recover any money he already paid to breaching seller as part of down payment/deposit, etc. 
6. Incidentals = damages associated with time and expenses spent in effecting cover
6. Consequentials = if economic  same as CL (loss was not reasonably foreseeable, buyer required to show that seller at time of K had reason to know loss would follow from breach)
6. if personal injury/personal property loss  buyer need only show losses proximately resulted from breach of warranty
1. Market Differential Damages (§2-713)
7. to be entitled to cover damages, buyer has to go into market and acquire goods (and has to have the money to do so)
0. could be a hassle  UCC allows recovery that avoids hassle, still provides full extend of expectation lossBuyer’s Market Differential Damages = [(Market price of the goods) – (K price)] + incidentals + consequentials – costs avoided due to breach


7. **buyer can also recovery previous down payment, deposit, etc. 
7. Market price = price pending at the time the buyer learned of the breach
2. Geographical market depends on nature of seller’s breach
0. If seller breached by never tendering goods  market price is at place for tender
0. If seller breached by sending non-conforming goods  market price is place where goods arrived
2.  buyer doesn’t get to use the price of a more expensive, similar good (even if he could have purchased it as part of cover)

Buyer’s right to damages upon breach of goods he keeps:
BASIC RULE: buyer is entitled to accept non-conforming goods and still bring an action against the seller based on the extent to which he is economically injured by the non-conformity
1. Buyer may also realize at some point that he has the risk to revoke acceptance of the goods, and decide not to exercise it
8.  still entitled to sue the seller for different in value between good he was promised and the good he received
8. Once party accepts a good, he is liable for its full K price  in breach of warranty, buyer is liable to seller for the full K price, but also entitled to sue for the difference between the value of the conforming good he was promised, and the non-conforming good he decided to keep
1. In warranty claims – difference is based on VALUE
9. But if the difference in value between the good as warranted and good as received is very high, doesn’t necessarily mean windfall for damages because buyer still has to pay the K price for the good it accepted
1. Breach of warranty (§2-714)Buyer’s warranty damages = [(value of good as warranted) – (value of goods received)] + incidental damages + consequential damages


10. Focus of recovery is fair market value as promised and received, NOT the K price
10.  possible that buyer’s recovery in warranty can be greater than K price he is obligated to pay the seller upon decided to accept the good 
10. also often measured by the cost to repair to non-conforming good (difference between the value of the good as warranted and the value of the good as received = how much it would cost to repair the good and make it into what was promised)
10. Ex: Kathy buys computer for $3500, told that it was fast enough to spell check 50 pg document in 90 seconds. When she takes it home, takes 9 minutes to spell check a 50 pg doc. Kathy finds out that a computer fast enough to do the check in 90 seconds costs no less than $15,000, and her computer only worth $3000.
3. If she decides to keep if  value differential to Kathy is the value of the computer she was promised ($15,000) minus the value of what she received ($3000). She still has to pay for what she received  has to pay K price of $3500, but is entitled to $12,000 in warranty recovery 
10. Incidentals for warranty damages = expenses incurred in the inspection, receipt, transportation, and storage of rightfully rejected goods 
Seller’s Remedies
1. When seller is entitled to sue buyer for full K price  equivalent of specific performance (seller seeking order requiring buyer to perform in full what buyer promised under K)	
11.  unusual case where seller is entitled to receive the full K price from the buyer in breach action
11. Most cases, seller will only get damages for breach (less recovery than full K price)
11. If seller is successful in suit and can collect full purchase price  he must turn the goods over to the buyer 
2. Truly a forced sale; both parties will be in the position they would have been had the K duties been performed as promised
1. Seller can bring action for the price in four cases:
12. 1) when buyer has accepted the goods
0. If buyer accepts goods and doesn’t pay  seller entitled to bring suit for full K price
0. BUT, if buyer sends them back to seller after acceptance  seller also entitled to:
1. Consequential damages and incidentals (for storing goods), AND
1. Buyer has implicitly given seller permission to sell the goods for a reasonable price  if seller does sell goods, he must credit that sale to the buyer, and apply it against the damages owed by buyer for breach
12. 2) when seller sends conforming goods to buyer after risk of loss has passed to the buyer, and when goods are thereafter lost/destroyed before acceptance
1. If goods are lost/destroyed during transit, the buyer must still pay for them because he bears the risk of loss (§2-709)
1.  if buyer refuses to pay, then seller has right to sue for full K price
12. 3) when seller reasonably tries to re-sell the goods to another after the buyer’s breach, but is unable to resell for a reasonable price, AND
2. If buyer rejects the goods, then seller should try to mitigate (sell goods to another, reduce buyer’s damages)
2. If he makes a reasonable effort to do so, and can’t (usually because the good was custom-made for buyer, not easy to resell)  buyer is responsible for full K price
12. 4) when seller does not attempt to resell because such efforts will be unavailing
3. Seller carries burden of proof that the good is so unique that any attempt to resell it would be unavailing 
Seller’s Right to Sue for Damages Other than the Full Contract Price upon Breach
1. Seller’s Cover (§2-706)
12. BASIC RULE: when seller tenders conforming goods to the buyer and the buyer wrongfully rejects them  seller wants to resell (cover) the goods to another as quickly as possible so as to realize at least some cash for the goods
4. Seller won’t want to wait for lawsuit to finish before receiving any recover
4. §2-706 allows seller to resell the goods and thereafter be entitled to recover from breaching buyer the difference, if any, between resell price and K price  equivalent to buyer’s cover
Seller’s cover damages = [(K price) – (Re-Sale price)] + incidental damages + consequential damages

1. Ds
12. Incidentals = expenses incurred by the seller, after the buyer’s breach, in an attempt to preserve the goods/otherwise mitigate the buyer’s loss
5. Includes stopping delivery, storage charges until the goods are sold, out-of-pockets for resale, etc.
12. Limitations:
6. Seller’s cover must be in a recognized market for goods of that kind
6. Must be the usual place for market sale
6. Buyer must be given notice

1. Seller’s Market Differential (§2-708(1))
12. BASIC RULE: non-breaching seller is entitled to choose not to resell wrongfully rejected goods and recover instead for market differential damagesSeller’s market differential damages = [(K price for the goods) – (market price for the goods)] + incidentals – consequential (expenses saved as a consequence of breach)


12. Market price = when breach caused by buyer’s unjustified non-acceptance of the goods  market price is price pending at time and place of tender
8. if breach is caused by buyer’s repudiation  market price is price pending at place of tender within a reasonable time after seller learned of repudiation 

1. Seller’s Lost Profit Recovery (Lost Volume)
12. BASIC RULE: if the measure of damages under §2-708(1) [seller’s market differential] is in not enough to put the seller in as good as position as performance would have done  seller entitled to recovery under §2-708(2)
9. §2-708(2): seller’s measure of damages is the profit the seller would have made from full performance by the buyer, plus incidentals, due allowance for costs reasonably incurred and due credit for payment or proceeds of sale
12. Lost Volume Sellers
10. Sometimes seller is not made whole even by selling a wrongfully rejected good to another for its full K price (occurs when the seller has an excess supply of the goods that were the subject of the breach K)
10.  buyer’s breach has reaslly cost the seller a profit from a lost second sale
10. Ex: store has thirty 25” color TVs in stock, and can easily and quickly get more if necessary. Devin contracts to buy one for $500, and arranges for delivery next week. Devin later changes his mind, breaches K by telling store not to deliver. Later that same day, store sells the very television to Kim that it was going to deliver to Devin, sells it for $500.
2. Devin wants to argue that store has been made whole – it had a right to expect $500 for that TV from him, ended up getting $500 for it from Kim
0.  Devin is right if store’s recovery limited to either §2-706 (seller’s cover), or §2-708(1) (seller’s market differential)
2. BUT, both options would give him $0 recovery
2. Store will argue that it has lost profit from one sale because if Devil had taken delivery of his set, the store still would have made the sale to Kim (would have sold her another TV out of its inventory)
2.  if Devin had not breached, it would have had the profits of two sales (Devin and Kim) rather than just one (Kim)
2.  to be made whole, seller must recover from Devin the amount of profit it lost from the second sale that never occurred
10. **to be lost volume seller, the seller must truly have excess/unlimited supply so that the “second” sale can take place
Seller’s Lost Profit Damages = Profit from the K that was breached + incidental damages + consequential damages


Real Estate Contracts
1. Breach by buyer
12. Ex: Connie under K to sell her house to Bernie for $100,000 on March 1. At last minute, Bernie breached, and it took Connie six months to find new buyer. Demand for real estate declined, Bonnie only sold for $98,000
11. Lost value = Connie lost $100,000 (what she would have had if Bernie performed)
11. Incidental loss = Connie’s lost value of 6 month’s interest on $100,000 (most banks, 10%  $500)
11. Consequential = none
11. Cost Avoided = none
11. Loss Avoided = Connie made substitute arrangements by reselling for $98,000
12.  Connie’s damages = $100,000 + $500 - $98,000
12. = $2500
1. Breach by seller
12. When seller breaches K to transfer interest in land, buyer will usually sue for specific performance (force the sale)
12. BUT, if for some reason buyer wants damages  two theories:
14. 1) American Rule: buyer entitled to recover full amount of his expectation damages (difference between the K price and FMV of property, plus any down payment and incidental damages)
14. 2) English Rule: buyer only entitled to reliance damages (down payment, plus any out-of-pocket costs spent acquiring title, title insurance policy, house inspection, etc.)
1. **favored rule
Misc. Damages:
1. Interest:
13. Given post-judgment in most states (in CA – 10%)
13. Prejudgment: only if liquidated – then at statutory rate from time performance was due
1. Attorney’s fees:
14. Not awarded unless there is attorneys’ fees clause in K/statute
1. Costs in lawsuit
15. Usually born by each party, BUT some statutory costs (filing fees, costs of printing appellate briefs) are recoverable in discretion of the court
1. Time Spent because of breach:
16. Time in lawsuit – not recoverable
16. BUT, time spent after breach in attempt to mitigate the loss, in theory is recoverable as an incidental damage (but hardly ever awarded)
1. Emotional Distress:
17. Not recoverable without proof of personal injury unless VERY foreseeable
17. Occasionally in insurance and cemetery cases (wrong body at funeral, etc.)
17. Very occasionally in wrongful termination “serious emotional disturbance was particularly likely result
1. Punitive Damages
18. Almost all states say no punitives in breach of K 
18. Can get punitives where D breached tort duty BUT not always wrongful to intentionally breach K (ex. efficient breach doctrine)
18. “Even if deliberate, not necessarily blameworthy” – Posner
18. BUT, may be awarded in wrongful termination (where it’s egregious) and breaches involving insurance companies needlessly stringing out claims
3.  egregious conduct MAY warrant recovery of punitive damages (unusual)
18. Some defense lawyers argue punitives are unconstitutional under 8th amend (excessive fine)  Supreme Court has adopted restrictions/limitations (probably no more than 3x the actual damages)
Liquidated Damages
BASIC RULE: private agreement for damages determined in event of breach, BUT frequently held to be unenforceable
1. Liquidated damages are one of the biggest exceptions to the freedom to contract
19. Damages parties have agreed to in advance
1. Ex: Ruth and Sam entered into K whereby Sam promised to sell his record collection to Ruth for $7000. Both parties were very anxious that transaction actually be performed (neither wanted to have the bother of enforcing his/her expectation interest by means of a lawsuit)  they agreed that if either breached, the breaching party would owe the other $100,000 as a liquidated damage
20. Contract law won’t enforce liquidated damages provision
0. Party should not be better off as a result of breach than he would be if K had been performed AND
0. Party shouldn’t be unfairly penalized for breaching K
1. Exceptions where Liquidated Damages clause WILL be enforced:
21. In order to enforce liquidated damage clause, the injured party must prove:
0. 1) that the amount of the liquidated damage is reasonable in light of the anticipated harm to the injured party that was foreseen at the time of K formation, OR
0. That the amount is reasonable in light of the actual harm suffered by the innocent party, AND
0. 2) that there is some reason to believe there will be difficulties in proving the actual loss with precision
21. Amount of liquidated damages must be reasonable (in light of anticipated/actual loss)
1. Liquidated damage should not be a penalty  if the amount is reasonable in light of the amount of the injured party’s expectation loss that was either anticipated at the time of K or was actually suffered as a result of breach  that’s not a penalty 
1. Ex: Bill was an attorney who was asked to perform legal services for Laura in 1970. Bill and his wife just became parents, and Bill wanted to provide for his son’s future. Accordingly, he and Laura agreed that in consideration of Bill’s legal services, Laura promised to transfer the deed of her beach front property to Bill’s son when he turned 21. FMV of property in 1970 was $10,000, but Bill and Laura agreed that if she breached, she would owe Bill $300,000 (that’s the liquidated damages clause). By 1991, property had become extremely valuable, worth between $280,000 - $350,000; Laura refuses to pay.
1. Under §356, liquidated damages clause probably enforceable
1. Reasonable in light of the actual harm caused by Laura’s breach
21. Actual damages must be somewhat difficult to prove in order for provision to be enforceable
2. If the precise amount of damages suffered by the breaching party can be easily determined  liquidated damages clause unenforceable
2. If damages can be easily proven, there is no need to estimate by means of liquidated damages clause (instead, contract law requires that non-breaching party be compensated for the exact amount of his loss, not for an estimated value of that loss) 
2. Once it is determined that a precise amount of damages will be somewhat difficult to prove contract law will uphold a liquidated damage amount if it is a reasonable estimate of that loss
Specific Performance
BASIC RULE: order by a court requiring a party to actually perform a promise he made in a K
1. Court should order specific performance under §2-716(1) whenever it would be “unreasonably burdensome” to require the buyer to locate and acquire comparable goods upon breach
22.  where the goods are unique or in other proper circumstances
1. Administrative regulation: if party doesn’t do what court orders  held in contempt of court (part of reason it’s not preferred method of remedies – requires more oversight by court, difficult in enforcement and supervision )
1. Granted in the discretion of the court
24. Ordered when damages are inadequate
0. Adequacy based on the difficulty of proving damages, 
0. the difficulty of procuring a suitable substitute performance with the award of money damages, AND 
0. the likelihood that an award of damages could be collected
24. If we can figure out damages  that’s what is paid to injured party
24. If it’s difficult to assess damages/the goods are unique  may order specific performance
2. If it’s sold to someone else and buyer can’t cover (if there was only one available)  specific performance 
2. The more unique a good or service promised under the K, the more likely specific performance will be awarded in breach 
24. **Land is ALWAYS considered unique 
1. Specific performance NOT granted for personal service contracts
25. Don’t want to force people to work together who don’t want to (“compelled continuance of an undesirable personal relationship) - §367
25. For injunctions – don’t want the breaching party to be left without a reasonable means of making a living if the order for injunction were issued
Replevin
BASIC RULE: pre-judgment remedy whereby a non-breaching buyer can have the sheriff (or marshal) take possession of the goods which are the subject matter of a breached K and hold them during the pendency of a breach of K lawsuit
1. Under §2-716(3), buyer is entitled to replevin in cases where goods that are the subject of the K are reasonably difficult to obtain from another source

COVENANTS
1. Covenants not to compete: agreement between parties not to compete with each other in specific areas/trades
1. Used to be enforced without question as contracts
28. BUT, people should have right to earn/make living in profession of their choice
28. Rights of customer to have choices available to them
1. To be enforceable, covenants must be:
29. 1) Reasonable 
0. Geographically: reasonable area that doesn’t impede on area that employer has already invested in (maintained office, advertised, taken risks to get established, etc.)
0. Employer introduced employee to clients in the area  employee can’t take clients away from employer in the geographic area
0. 5 counties found to be reasonable in Karpinski
0. Temporally: covenant forever restricts employee from competing with employer (not per se unreasonable)
1. Restriction relates to competition  if employer died, employee no longer restricted
1. Unusual ruling, today courts probably would have found it unreasonable for covenant to limit employee indefinitely 
0. Scope: what covenant restricted employee from doing
2. Covenant restricted employee to dentistry and oral surgery
2. Court only upholds restrict on oral surgery (that’s what employer practiced  can’t restrict him beyond that scope)
1. More likely for covenants to be upheld:
30. If covenants restrict employee with knowledge of trade secrets
30. Employee gained good will of customers AND customers were gained over long period of time with great effort on the part of the employer
30. Promisor is the seller of a business OR
2. Original owner gained credibility in the area
2. Part of good will should be factored into price (seller promises not to compete)
30. Promisor is part of a real partnership
1. BUT, covenants are largely VOID in California  covenants on their way to extinction
31. Used to be that courts would edit out unacceptable portions of covenants not to compete (parts that were too restrictive – “blue pencil” issue)
31. But now, they are either enforceable as is or completely thrown out

THIRD-PARTY BENEFICIARY CONTRACTS
BASIC RULE: TPB contracts are contracts in which one of the two parties makes an enforceable promise to do something that will benefit someone who is not a party to the contract (a third party beneficiary)
1. Promisor: the party who is contractually bound to perform the act that will benefit the third party
1. Promisee: the party who bargained for the promisor’s promise to perform the act that will benefit the third party ( the other party in the K who is not performing the act)
1. Beneficiary: the person who is not a party to the promisor/promisee agreement, but who stands to benefit from the promisor’s performance
34. Donee 
0. TBP who receives performance as a gift OR who is not entitled to performance under any existing debt by the promisee
0. Even though the benefit to the third party may be a gift, the original K between promisor and promisee won’t fail as a gift promise 
1. The promise made by the promisor (to benefit the third party, even as a gift) is the consideration for the original K
1. The promise is bargained for, and given in exchange for something (whatever promisee has agreed to under the K)
1.  fact that performance of the promisor’s promise is meant to benefit a third party as a gift is irrelevant
34. Creditor  
1. TPB who is made the promise in order to satisfy an actual, supposed, or asserted debt the promisee owes to the TPB
34. Intended TPB (§302)
2. Beneficiary of a promise is intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties, AND
0. The performance will satisfy an existing debt (must be an actual, existing monetary debt) , OR
0. The performance intended to benefit the TPB (gift  donee)
2. The identity of the intended beneficiary need not be known at the time the promisor/promisee K is made (§308)
2. Beneficiary may disclaim his rights to enforce the promisor’s promise (doesn’t have to accept the benefit from the promisor) IF:
2. Beneficiary gives notice of decision to disclaim
2. Within a reasonable time
2. And notice is not received after the beneficiary has already assented to the K
34. Incidental TPB
3. Beneficiary who is not an intended beneficiary 

5 ISSUES UNDER TPB CONTRACTS:
1. When is the Beneficiary entitled to sue the  promisor for breach if the promisor does not perform?
34. Under modern K law, only intended beneficiaries are entitled to enforce the promisor’s promise by directly suing the promisor for breach (§304)
34.  incidental beneficiaries cannot sue promisors to enforce their promises 
34. BASIC RULE: all intended TPB are entitled to sue
6. Includes individuals who were not identified at the time the K between promisor and promisee was made
6. Excludes intended TPB who disclaim their rights under the promisor/promisee K
6. Excludes citizens benefitted by Ks for municipal services entered into by their elected reps 
6. Right to sue is subject to the terms of the promisor/promisee K ( if there is a condition that must be met, TPB cannot sue if condition has not been met/fulfilled)
34. §309(3): the right of any beneficiary against the promisor is NOT subject to the promisee’s claims or defenses against the beneficiary ( if the promisee has a valid claim against the beneficiary, the promisor CAN’T use that defense against the beneficiary – the promisor doesn’t stand in the promisee’s shoes)
1. What defenses will the promisor be able to assert?
34. An intended beneficiary is subject to any defense the promisor has against the promisee
34.  any defense that could be asserted by the promisor if he were sued by the promisee could also be asserted against the intended beneficiary 
34. Beneficiary “stands in the shoes” of the promisee
34. BASIC RULE: the promisor is entitled to assert against the beneficiary any defense (or failure of condition) he could assert in a suit brought directly against him by the promisee
11. BUT he cannot assert defenses the promisee would have in a suit brought by the beneficiary ( if the beneficiary sued the promisee, and there are certain defenses the promisee would have, the promisor CANNOT use those defenses if he is sued by the beneficiary)
1. Is the beneficiary entitled to sue the promisee if the promisor does not perform?
34. Beneficiary usually wants to sue promisee in creditor-like situations
34. BASIC RULE: an intended beneficiary retains whatever rights he had to bring suit against the promisee before the promisor/promisee agreement was made
13. BUT, gains no additional rights to sue the promisee as a result of the TPB contract
34. Creditor-like situations:
14. Intended beneficiary can choose to enforce either of the two duties owed (from promisee – for original debt, or from promisor)
14.  creditor can bring suit and recover against either promisee, promisor, or both BUT limited to one satisfaction of judgment
34. Donee-like situations
15. Can only enforce the promisor’s duty because the donee can’t enforce the promisee’s gift promise
34.  the intended beneficiary can sue the promisee only when he has an independent claim against the promisee (creditor situations)
16. If judgment is satisfied against the promisee  promisee has claim for reimbursement against promisor
1. Is the promisee entitled to sue the promisor if the promisor does not perform?
34. If promisor breaches, he is liable to both promisee and beneficiary, but for different reasons
17. Will probably owe damages to beneficiary
17. Promisee probably only get specific performance (which is the enforcement of the payment/performance to the TPB, the only thing that the promisee bargained for under the K)
1. May the promisor and promisee effectively modify (or even rescind) the third party beneficiary K to the detriment of the beneficiary without first securing the beneficiary’s consent? 
34. BASIC RULE: the promisor and promisee can freely modify/terminate the promisor’s duty to the TPB until the beneficiary both:
18. Knows of the promisor’s promise, AND
18. Relies on it to some extend
34. Promisor and promisee may not be aware of the TPB’s reliance, and may modify the K in good faith BUT modification won’t be enforceable after TPB’s reliance (regardless of good faith/knowledge) 

ASSIGNMENTS
1. Assignment – transfer of contractual rights
1. Assignor (or obligee/promisee)
36. Party who transfers a right to receive contractual performance by to a third party 
36. Assignor is already a party to a K before assignment occurs and transfers the right to receive the other party’s performance to a third person (the assignee)
1. Obligor (or promisor)
37. The party who initially promised performance to the assignor but who, after the assignment, now owes that duty to the assignee
1. Assignee 
38. Not a party to the initial assignor/obligor contract
38. BUT, is a third party who receives from the assignor the right to performance by the obligor
38. Acquires the right to enforce the obligor’s promise 
1. BASIC RULE: after the assignment, only the assignee may enforce the obligor’s duty (may sue the obligor for breach if he fails to perform)
Gratuitous Assignments
1. Assignor’s purpose is to make the transfer of the contract right a gift for the assignee
1. So long as original promise was supported by consideration  assignment is valid, enforceable 
Assignments for Value
1. The assignee has given consideration to the assignor in order to receive the benefits of the obligor’s performance
42. Ex: Accounts receivable financing 
0. If a supplier extends goods on credit (payments to be made within 60 days), he may “sell” that right to receive payment to a bank
0.  if a supplier of wine is owed $40,000 by various restaurants, operating on 60 days credit, the bank may purchase the right to collect that debt from the supplier (for less money, because of the risk involved)
0.  the bank (assignee) has given consideration to the assignor (the supplier) in order to receive performance by the obligor (the restaurants)
Elements Necessary for Effective Assignment:
1. Assignor must manifest a present intention to transfer an existing contractual right to the assignee without further action by the assignor
42. Intent to make a present transfer of existing right (not rights that will exist in the future)
1. Assignment must be permissible (no prohibition against the assignment of that type of K right)
42. Generally ALL contract rights may be assigned, EXCEPT WHEN
2. The assignment violates public policy 
0. Ex: employee cannot validly assign his right to collect future wages to a creditor
2. It would materially/adversely affect the obligor’s rights/duties/justified expectations under his K with the assignor
1. Happens when the assignment results in a material increase in the burden/risk to the obligor, OR
1. When the assignment results in a material impairment of the obligor’s chance of obtaining return performance
1. 
2. An assignor’s right to assign duties is specifically and enforceably prohibited under the assignor/obligor K
1. Assignee must also manifest his/her acceptance (in most cases)
42. Exceptions to rule when the consideration for the assignment is made by a third party (when a third party pays the assignor for the right to the assignment, intending for it the benefit the assignee), OR
42. When the assignor gives a writing to a third party (makes the assignment irrevocable)
Holder in Due Course
1. When assignee gets rights by assignment for value (meaning he pays for the rights to the assignment)  he has more protections against a breach by the obligor BUT must meet the following criteria:
43. Assignment must be made for value
43. In good faith
43. And assignee (holder in due course) must not have any knowledge of any defenses available to the obligor against the assignor 
1. If the assignor sold the obligor broken appliances, and then assigned the right to receive payment to the assignee for value (and the assignee met the criteria for holder in due course status)  the obligor is still liable for payments to the assignee and must seek recovery/damages from the assignor
1. BUT only applies in merchant-to-merchants contracts/assignments
Rights of Assignee to sue Assignor
1. In situation like the one described above (where assignor has sold broken appliances to obligor) and the K is NOT between merchants, the assignee is entitled to sue the assignor (because if not between merchants, the obligor has a defense against the assignee – any defense he would have against the assignor)
46. BUT, right to sue is subject to breach of warrant
46. Assignor (upon assignment to assignee) warrants that:
1. He won’t do anything to impair the value of the assignment, AND
1. That the assigned right does in fact exist, and is subject to not limitations/defenses that the assignee doesn’t already know about/have reason to know about
1. Assignment for value is irrevocable once it is made
47. Can’t be modified/revoked once made (if for value, meaning the assignee paid the assignor to receive the right)
47. Warranties only apply to assignments for value
1. But don’t warrant that obligor is solvent or that he will perform
1. Gratuitous assignments are fully revocable and modifiable, UNLESS
48. The assignment is in writing and signed by the assignor
48. Assignment is accompanied by delivery of a customary symbol (ex. delivery of bank passbook to assignee will make gratuitous assignment irrevocable because the book is a customary “symbol” of assignment)
48. The assignee has relied on assignment, OR
48. The assignee has received performance by the obligor of the assigned duty
48. Gratuitous assignments do not carry warranties  assignee can’t sue assignor is gratuitous assignments 
1. What happens when assignor tries to make an assignment to two or more assignees?
49. 1. New York Rule
0. First assignee automatically has priority over all the others
49. 2. The English Rule
1. Determinative factor is which of the two competing assignees has priority depends on which first gave notice of the assignment to the obligor
49. 3. The Massachusetts/Restatement Rule
2. First assignee prevails, UNLESS later assignee can establish one of the following:
0. That he has already received satisfaction of the obligation from the obligor
0. That he has already obtained a judgment against the obligor resulting from the obligor’s failure to perform
0. That he has already entered into a novation with the obligor
0. That he has already obtained possession of a symbolic writing from the obligor
49. 4. UCC
3. First to file or perfect gets priority
DELEGATIONS
BASIC RULE: for delegation to be effective/valid, it the delegating party must have a present intent to delegate, AND the delegation must be permissible (not prevented by public policy, the obligee having a substantial interest in the delegating party performing, OR there being a “no delegations” clause)
1. No delegation clauses typically effective (not the same as anti-assignments, which will not be upheld – if they are, read in a reasonableness requirement, or treat it as promise, treat as anti-delegations clause, or allow obligor to waive them)
Five principal effects of valid delegation:
1. The delegate acquires right to perform the delegated duty
1. Duty of delegating party to render performance to the obligee is NOT discharged
50. Delegating party is still on the hook if the delegate fails to perform
50.  obligee can still sue delegating party
1. Performance by the delegate of the transferred duty discharges the duty of the delegating party owed to the obligee
1. Delegate generally acquires no duty to perform the delegated tasks – he obtains an enforceable obligation to perform those delegated duties only if he manifests an express assumption to undertake them
1. If delegation occurs as result of a K between delegating party and the delegate  right of the delegating party to sue the delegate upon non-performance is the same as the right of the promisee to sue the promisor for non-performance under a TPB contract
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