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I. Statute of Frauds-Defense:
a. In some cases and under some circumstances, the legal system will enforce promises made in a K only if they are in writing. 
b. When the statute of frauds applies and is not satisfied, it gives a party a defense to a breach of a K lawsuit.
c. If a K Is within the SOF, then the SOF must be satisfied for the K to be enforceable. 
i. It comes up in litigation where one party sues another for breach. The party who did not perform, i.e., the defendant, says “I didn’t have to perform b/c the K is unenforceable b/c its within the SOF and SOF was not satisfied” It thus acts as a defense to a breach of K suit. 
ii. Hence, if a K w/in the SOF and is not satisfied, the breach of K case is over b/c no evidence of the K can be introduced. It is in that sense a “substantive” rule of evidence. If SOF applies and is satisfied, the “substantive evidentiary gate” comes up, and all evidence of the K and its making is admissible, subject to PER. 
iii. Typically, it is determined at summary judgment stage. 
d. SOF has nothing to do with contract formation. 
i. Example: B owes J $6000 for a loan and gives her a check for that amount to pay off the loan. However, B later claims that the check was for J’s wine collection, and sues her for breaching for failing to deliver the wine. Although the statute applies to this transaction, it has been satisfied by B’s payment of the check to J, even though it was truly for another purpose. This does not mean that she is SOL but merely cannot use the defense of SOF. 
e. Purposes of the Statute of Frauds:
i. Evidentiary: Provides evidence that the parties truly entered into a contract and to provide a written record of what they agreed to rather than trust the parties’ memories.  
ii. Cautionary: To make unsophisticated parties aware that they are entering into an agreement with legal ramifications, i.e., when a party has to “sign” something, it appears more formal, and thus more significant, than just making an oral promise.  
iii. Precautionary: Avoid a fraudulent assertion that a contract was entered into when it was not.
f. Nomenclature: 
i. If a K must be in writing to be enforceable, it is said to be “within” the statute of frauds.
1. May only be enforced if the SOF is satisfied. 
a. Written Memorandum with proper attributes. 
b. Special exceptions to SOF (e.g., estoppel, part performance, etc.
ii. If a K can be enforced even if oral, it is said to be “outside” the statute of frauds.
g. Types of Contracts within SOF: 
i. K for transfer of an interest in land (R125); 
1. Transfer of “any interest” in land is a K w/in SOF.
2. Sale, lease, easement, etc. are all covered. 
a. Some jurisdictions say, “except licenses” (R125(4))
b. Many jurisdictions exempt short-term (less than 1 year) leases, e.g., month-to-month apartment rental.
3. Can only be enforced if there is a written memorandum, signed by or on behalf of the party being charged. 
a. Part performance/ estoppel applies (R139)
b. If transfer has been made, and only duty is to pay $, payment obligations are outside SOF (R125(3)) (not true if opposite, i.e. $$ paid but no transfer yet). 
ii. K which, by their terms, cannot be performed within a year (R 130);
1. General Rule: Even if a single promise made in a K cannot be fully performed in a year from when the K is made, all the promises are within SOF and thus must be in a signed writing to be enforceable. This rule is still strictly construed.
a. It is only when, by its own terms, completed performance of a promise is impossible within a year of its making that the statute applies. 
b. HYPO: On June 1, π enters into an oral K to build a replica of the Eifel Tower. Everyone expects it will take at least 4 years to complete, and the agreement calls for completion “as soon as possible, but in no event more than 5 years from the date of signing.” Is K within the SOF?
i. No. Even if it is “exceedingly unlikely” to be completed w/in a year of its making, it is still possible to be completed w/in a year, so it is enforceable even though oral. 
c. HYPO: On May 1, 2014, Professor hires First Year Student to be her Research Assistant the Student’s second year, beginning June 1, 2015. Is the K within SOF?
i. Yes. By its very terms, it cannot be performed w/in a year of its making. 
d. HYPO: On July 1, 2014, professor hires First Year Student to be her Research Assistant the summer of Student’s second year, beginning June 1, 2015. The position will be for 10 weeks. Is the K within SOF? 
i. Yes. By its very terms, it cannot be “fully performed,” i.e. completed w/in a year of its making. 
e. HYPO: Employment K provides that employment starts immediately and is to go for 2 years. K contains a clause allowing either side to terminate by giving 30 days notice. Is K w/in SOF?
i. CA says NO. Termination clause means that under its very terms, complete performance does not have to take place > 1 year after its making. (We use CA rule, which is minority)
f. C.R. Klewin, Inc. v. Flagship Properties, Inc: ∆ entered into K with π where ∆ was developer for project. π gave ∆ his price and the meeting ended by showing intention to enter into the deal (shaking hands). They entered into written agreement for one part of the project but ∆ didn’t like the work so found another to do second part of K. Issue is whether or not a K of indefinite duration falls within the SOF provision. 
i. Court held that an oral K that does not specify duration does not fall within the SOF. 
1. If it fails to explicitly give time, and not impossible within a year, outside SOF. 
2. RULE: When one party to a K has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties (R130(2))
a. HYPO: Creditor lent Debtor $4,000 on basis of oral K. The loan was to be repaid (princ+int) in one lump sum, two years after its making. Debtor never paid and Creditor brought suit. Debtor alleged the SOF as defense, saying that by its terms, the loan K could not have been fully performed w/in a year, and thus was unenforceable. 
i. K is enforceable under “complete performance” rule of R130(2).
iii. K made in consideration of marriage;
1. Hannah for three cows.
iv. K where one party agrees to act as a surety or guarantor for another;
v. K for sale of goods for $500 or more (UCC 2-201);
1. Applies to sales of goods transactions of $500 or more. 
2. Satisfied by:
a. Signed writing, sufficient to indicate a K for sale has been made between parties, w/ quantity term.
i. Signedany symbol [w/] present intent to adopt or accept writing, incl. letterhead. 
ii. Writingintentional reduction to tangible form. 
b. Some indication of quantity, and cant be enforced for more than that. 
3. If the SOF applies and is not satisfied, K is voidable by the party with the defense. 
4. At trial, it acts as a substantive evidentiary gate. 
a. HYPO: A writing signed by both parties provides: “Seller to sell car, 2002 Toyota Camry with License XYZ123, to Buyer for $8,000, delivery to be on Jan. 15th at seller’s house. May seller come into court and argue that the deal was really for $9,000 under than 2-201?
i. No. Prohibition under SOF. All that is required is that the writing “affords a basis for believing that the offered oral evidence rests on a real transaction.” Then “evidentiary gate” is up. 
ii. 2-201(1): writing is not insufficient b/c it omits or incorrectly states a term agreed upon. 
b. HYPO: A writing signed by both parties provides that B and S have a K for 10,000 light bulbs for a lighting store chain, for $6,500. Can B come into court and argue that the K was really for 12,000 bulbs?
i. No. 2-201(1): A writing is not enforceable under this paragraph beyond the quantity of goods shown in such writing. 
c. HYPO: Durong one phone conversation, Buyer orders two $400 iphones for her husband and herself. Enforceable under SOF? 
i. Depends on “intentions” of parties. One K for $800 or 2K for $400?
d. HYPO: B and S have an oral K for $520. After a dispute, S wants to sue for $499 and “waive” the $21. 
i. S loses. B has complete defense if it is “for a sale of goods for the price of $500 or more.”
e. Cohen v. Fisher: ∆ met π to purchase sailboat; gave π check for $2325 and wrote deposit of boat on back of it, full amount $4650. ∆ then called π said inspection wasn’t finished so couldn’t buy it yet. π sold to someone else and seeking difference from ∆. 
i. Court held that K was enforceable b/c shows evidence that there was a K and it satisfied 2-201(1): writing, signed against whom enforced, evidences K for sale not negotiation, and subject matter and quantity specified.
ii. Could have also won under partial performance b/c satisfied the payment for part performance.
5. Merchants’ Confirmatory Memorandum: 2-201(2):
a. Both parties are merchants. “Between merchants”
b. Written “confirmation of the K;”
c. Sent w/in Reasonable time after K was made. 
d. Memo must be “sufficient against the sender”
e. Actual Receipt by the recipient; 
f. Party who receives it “must have reason to know of its contents”
g. No objection by party who receives it w/in 10 days fro receipt. 
h. MUST STILL SATISFY (1) i.e. quantity term; no signature by party against whom K being enforced needed. 
i. HYPO: Bike retailer orders by phone 100 Schwinn bikes for price of $6,000. 4 days later, retailer gets a signed confirming letter from Schwinn in mail, dated day of convo, sent to correct address, that provides: “This will confirm our deal for the X-19 bikes we made earlier today. As promise, well deliver no later than arch 1. Retailer does not respond. Does retailer retain SOF defense?
1. Yes. Schwinn’s letter is not “sufficient” merchants confirmatory memo, b/c no specification of quantity in letter, and thus not, “sufficient against the sender” under 2-201(1). 
ii. HYPO: Suppose this time Schwinn’s letter provided, “This will confirm our deal for $6,000 worth of X-19 bikes we made earlier today. As promised, we’ll deliver the bikes no later than March 1. 
1. As long as there is a method to determine the quantity, the memo is sufficient under 2-201(1) and retailer has no SOF defense. 
iii. HYPO: Bill Buyer runs a DVD store. He gets a merchant’s confirmatory memo from Sam Seller “confirming” a deal that was never made. (a) What if Buyer does not respond at all? (b) Is B now obligated to perform under the fictional deal?
1. (a) He loses the SOF defense even though he hasn’t signed anything. (b) Losing the SOF defense doesn’t mean he loses the lawsuit. Burden of proof still on Seller to prove the existence of the K. 
iv. HYPO: Bill Buyer makes an oral agt. with Sam Seller, another merchant, for 100 widgets at $10/widget over the phone. Bill gets a timely confirmatory memo from Sam for 80 widgets at $10/widget. Buyer writes back to Sam w/in 10 days and says “You crook! We never had a deal for any stinking DvDs /s/ Bill. Is there an enforceable agreement?
1. No. Buyer retains SOF defense as he has made a proper objection under 2-201(2). 
v. HYPO: Same facts but this time says, “You crook! Our deal was for 100 widgets at $8 each /s/ Bill. Does Bill have SOF defense?
1. No. Bill loses the SOF defense, NOT under 2-201(2), but b/c his letter is a sufficient writing under 2-201(1), i.e. it is a writing, evidencing a sale with a quantity term, signed against the party to be charged, Bill. The fact that it misstates the K is irrelevant for SOF purposes- the evidentiary gate is up. 
vi. Same Hypo: MCM for 80/$12; and written objection for 100/$8. If seller send only 80 widgets’ what is the situation?
1. Problem is there are now 2 writings, one for 80 DVDs signed by Sam, and one for 100 DVDs signed by Bill. Court would probably allow testimony as to original K terms up to 100 DVDs. 
vii. HYPO: Bill Buyer makes an oral agt. with Sam Seller, another merchant for 100 widget at $10/widget. Bill gets a timely confirmatory memo for 80 widges at $10 widget. Bill fails to respond. (a) If sam only sends, may Bill seek to enforce the K for 100 widgets? (b) If Sam sends 100 widgets, but charges $12/widget, can Bill attempt to enforce the K to $10/widget?
1. (a) No. Failure to answer a written confirmation of a K w/in 10 days of receipt is tantamount to a writing...sufficient against both parties under section (1). Cannot enforce beyond the quantity shown in the writing under 2-201(1). (b) Yes, the evidentiary gate is “up” for anything other than quantity, so Bill would be able to argue for $10. 
6. Statute of Frauds Exceptions under 2-201(3)
a. Specially Manufactured Goods
i. Oral K for sale of goods $500 or more is enforceable if K is for specially manuf. goods and the seller has at least begun manuf. or made commitments in reliance on buyer’s order. A good seller cannot sell in the ordinary course of its business to anyone other than the original buyer. That is, it is in some sense a “custom made” product. 
ii. HYPO: PIP printing is having a slow month. So it prints up 30,000 calendars that say LLS on bottom and sends to LLS with bill for $15,000. Dean Gold refuses to pay, and PIP brings suit resting its case on 2-201(3)(a). 
1. Goods are specially manuf. for buyer as they are not suitable for sale to others in ordinary course of business. LLS LOSES it SOF defense but that doesn’t mean it will lose lawsuit. LLS just has to prove it in court, and PIP, as π, would have the burden of proof. SOF doesn’t create a K where none existed; SOF has nothing to do with formation. 
b. Admission
i. If party against whom enforcement is sought admits in a deposition, at trial, or otherwise while under oath, that an oral K was made for the sale of goods for $500 or more, the oral K becomes enforceable. This provision means that no motion to dismiss on SOF grounds until testimony made. 
c. Performance
i. If buyer completely paid for goods ordered under oral K for $500 or more, or if the seller has completely delivered all goods called for under such K, the remaining promises under the K are enforceable. 
1. Part Performance: Only the part that has been performed is enforced.
a. Allied Grape Growers v. Bronco Wine: Farmer Allies made oral K with Winery for deliv. of 850 tons of grapes, which were accepted and paid for by ∆.  However,  ∆ refused to accept anu additional grapes, claiming the amount in first delivery was extent of oral K. 
i. Held: Verdict for ∆ b/c it was oral K for sale of goods $500 or more and was w/in statute. There was no writing and under 2-201(3), K could be enforced, but only with respect to goods which have ben received and accepted. Only the first shipment here was received and accepted, and thus the obligation to accept and pay remaining could not be enforced under 2-201(3). 
b. HYPO: Seller of a boat and buyer make an oral K for the sale of boat for $25,000. Buyer puts down a $1,000 deposit. Seller changes its mind and refuses to go through with deal. Seller tries to assert 2-201(3)(c). 
i. Buyer Wins. Cant sell 1/25 of boat, so deposit allows K to be enforced for 1 boat. 
vi. K for executor to answer for debt or other duty of a decedent; 
h. MYLEGS:
i. Marriage
ii. Year long K 
iii. Land & K 
iv. Executor to answer for debts of decedent 
v. Guaranty & surety K
vi. Sales of goods/ Surety
i. Satisfying the StatuteMemorandum (R 131)
i. A memorandum can satisfy a K that is within the SOF. 
ii. The memorandum must be:
1. Writing, 
2. Signed by or on behalf of the party to be charged, 
3. Which, on its face, is sufficient to indicate that a K has been made between parties; and 
4. Which states with reasonable certainty the essential terms of the unperformed promises in the K and 
5. Which reasonably identifies the subject matter of the K.
iii. Merger Doctrine:
1. All modern courts allow a party to merge the terms of two or more writing to satisfy SOF. 
2. Crabtree v. Elizabeth Arden Sales Corp: π negotiated with ∆ for job at company; he received memorandum showing an offer where he was going to be paid $20,000 for first 6 months and an increase thereafter. π accepted the offer by telegraph and then was given by employee a payroll card showing the agreed salary and π signed it. ∆ then refused to approve the second increase. The memorandum with all the terms of the K, which stated position, salary, and detailed information regarding the job, was unsigned but another memorandum was signed. 
a. The court held that the unsigned memo can be combined with the signed writings. 
b. The memorandum might show intention to have a contract.
iv. Enforcement by Virtue of Reliance (Part Performance Exception) [R139]
1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise. Remedy limited as justice required.  (SEE IF NEED TO ADD 139(2) list)
2. McIntosh v. Murphy: Guy moved to Hawaii to take position was supposed to be employed for a year and gets fired in 2.5 months. He took substantial action by moving and it was reasonable and foreseeable. (On exam also talk about 87 and 90, but 130 can force along the K).
3. There is no promissory Estoppel under UCC 2-201.
4. Potter v. Hatter Farms, Inc: π operated turkey hatchery and had agt. that π would sell poults. Six months after, ∆ informed π that he was unable to use them.
a. The court held that promissory estoppel did not apply to UCC 2-201 cases because if legislature wanted it, would write it in the code. 
II. Discharge of Duties by Impossibility, Impracticability, and Frustration of Purpose
a. Parties enter into contracts with basic unstated assumptions. Contract law provides that in certain cases, i.e., where a basic assumption that both parties made when entering into a K unexpectedly turns out not to be true, a partys failure to perform is excused (technically his or her duties under K are discharged) and no action for breach will lie. 
b. Impossibility [R 262-263; UCC 2-613]
i. The occurrence of an event, which makes performance of a duty objectively impossible (when no one can perform not just person making K). 
1. Death or incapacity of a person necessary for performance of a duty (R 262)
2. Existence of a specific thing necessary for performance either fails to come into existence of is destroyed (R 263; UCC 2-613)
3. Governmental Regulation making performance impracticable (R 264)
ii. The non-occurrence of the event causing the impossibility was a mutually shared basic assumption on which the K was made; 
1. Taylor v. Caldwell: ∆, owner of music hall entered into K with π, producer of musical show to lease his premises in good condition for four nights. Without fault, fire destroyed the hall. π brought suit seeking advertising costs and other loss sustained. 
a. Court held that both parties are excused from performance b/c the continued existence of hall was mutually shared assumption. 
iii. The event causing the impossibility occurred without fault of the party asserting the defense; 
iv. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impossibility of performance. 
v. PARTIAL IMPOSSIBILITY:
1. Sometimes impossibility can be partial. Under 2-615 and 2-616, K law response is as follows:
a. If all the elements of impossibility can be established so to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion; 
b. The remaining portion must be offered to the customers of the seller on a pro rate basis; and 
c. If the buyer does not wish only a pro rate amount of his or her order, he or she may reject it without incurring contractual liability. 
vi. HYPOS:
1. HYPO: Farmer enters into K to sell 40,000 bushels of soybeans, which both parties expected would come from her farm, but there is no contractual provision requiring that. A draught, not the fault of either party, prevented her from planting the crop. Is she excuse from delivering by impossibility?
a. No. The goods are not yet planted, so they are not yet “identified” to the K (2-501(c)), so the K could not have required for its performance goods identified when K was made, under 2-613. Farmer could go into market, buy soybeans, and deliver under the K. 
2. HYPO: What result if, under the same circumstances, the soybeans were planted and a crop dusting accident wiped them out, which was not the fault of either party. 
a. Same result. Where the K requires for its performance goods identified at the time K is made..
3. HYPO: Winery contracts with a famous vineyard from Napa for grapes from that particular vineyard, which it advertises on its label and is responsible for the high prices of the wine. A crop dusting plane hired by another mistakenly dumps chemicals on the vineyard, wiping out the grapes. Is vineyard owner excused from performing?
a. Yes. Because specific vineyard was mentioned and contemplated continued existence of the grapes from that vineyard was an implied condition of the performance obligations of the vineyard owner. 
b. The K requires for its performance goods identified when K made. 
4. HYPO re Illegal: RR promised to give landowner free passes to ride RR for life in return for signing over some rights of way. Govt. said RR could not issue free passes. Is RR’s duty discharged due to impossibility?
a. Duty to Issue free passes is discharged, but RR is obligated to provide cash settlement equal to value of passes. 
5. HYPO re PARTIAL: Supplier made about 100 T of sulfide gas a year. It sold all its gas supply as there only a few suppliers of such gas. Supplier was in a requirements K w/ Customer for sulfide gas. Customer was biggest and took approx.. 40% of suppliers gas. Because energy crisis, supplier could not buy the power necessary to produce all the gas It has commitments for. It could only make 75% of the gas it usually made. Supplier notified Customer it would only be supplying 75% requirements. Customer argues that supplier had adequate supplied to meet needs. This was true, but then supplier could only supply even less than 75% to its other customers. Is supplier in breach if supplies only 75% of requirements?
a. No. Customer is subject to allocation. 
6. HYPO re PARTIAL: Customer says it does not want 75% of its needs met from supplier and have to find 25% from someone else. It attempts to cancel the K altogether and says it will look elsewhere for 100% of its supplies from another. 
a. Customer is not required to accept 75% allocation and may terminate the K. 
7. CNA International Reinsurance Co., LTD v. Pheonix: π had K with ∆, actor, to make movie. ∆ overdosed on drugs and died due to his own fault. Is the death of contracting party due to his own fault qualify as impracticability?
a. Court held yes. There is an implied condition that death shall dissolve the K. (Personal service contracts were rendered impossible to perform due to his death). 
8. Clark v. Wallace Country Cooperative Equity Exchange: Grain was not identified and therefore farmer was still liable for performance even though the crop was damaged from a different cause. Under 2-615, the seller will not be excused if loss was foreseeable. Here, it was.
c. Frustration of Purpose [R 265-267; UCC 2-614]: The occurrence of an event which substantially frustrates the partys principal purpose in entering into the K. 
i. The occurrence of an event, which substantially frustrates a party’s principal purpose in entering the K. 
1. Without the occurrence of event, the transaction would make little sense.
2. Principal purpose for entering into the K has been substantially frustrated.
a. Hard for courts because purpose can be interpreted broadly and therefore leaves some benefit from the K; Courts have insisted that the degree of frustration be quite substantial, i.e., party would not receive ALL the benefits. 
ii. The non-occurrence of the event causing the frustration was a mutually shared basic assumption on which the K was made; 
1. Important and mutually held assumption. 
iii. The event causing the frustration occurred without fault of the party asserting the defense; 
iv. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impossibility of performance. 
v. FORCE MAJURE CLAUSE:
1. Make implicit conditions explicit and says no one is liable if acts of god occur (can’t be fault of either party). Labor disputes and strikes: most courts say that isn’t managers fault, but some courts say it doesn’t fall within the force majure clause.
vi. HYPOS:
1. Lloyd v. Murphy: T signed a lease for some commercial space in 1940. He planned to use the space for a new car dealership, a fact known to the LL, but nowhere specified the use in the lease. Just after the tenant got possession, the US formally entered into WWII, and restrictions of the commercial use of steel, rubber, etc. were soon put into place. No new cars were built. T seeks to discharge the payment obligations under the lease on the ground of frustration. Who wins?
a. Verdict for LL. Even if WWII was not itself foreseeable (and it may have been according to the court due to world events @ time of contracting), the T’s being unable to use the premises, as a car dealership for some reason was foreseeable, and he should have protected himself. T can use the premises for some other business purpose, so his obligation to pay rent was not “frustrated.” Without the occurrence of the event, “the transaction would make little sense,” construed narrowly against the party asserting the defense. 
2. Paradine v. Jane: π sues ∆ for unpaid rent on a lease; ∆ forced out of his place when there was an invasion in city. Court held that the ∆ runs the risk of loss, even if fire, etc. Lessor shall have whole rent b/c he did not dispose himself of liability when making K. 
d. Impracticability [R 261, 263, 266; UCC 2-615]: 
i. The occurrence of an event that makes performance of a duty commercially impracticable. 
ii. The non-occurrence of the event causing the impracticability was a mutually shared basic assumption on which the K was made. 
iii. The event causing the impracticability occurred without fault of the party asserting the defense. 
iv. The party asserting the defense did not implicitly or explicitly assume the risk of occurrence of the event causing the impracticability of performance. 
v. Deterioration of a specific thing necessary for performance makes performance impracticable (R263)
1. With fixed price K there is risk allocation (it might be good for you, it might be good for me) most courts say you should have done a cost plus K if you wanted to eliminate risk. 
2. Increase in cost has to be around 600%
3. HYPO re Westinghouse: Westinghouse undertook to build “turn-key” plants for various utilities around the world. The plants took about 6 years to construct. The main component and expense of the plants is the uranium rods. Between the time it signed the construction K and the time of delivery, the cost of uranium increased more than 600% world-wide. It was at a price Westinghouse was bound to lose money on every plant if it supplied the rods. The price went up to these high levels almost overnight. Westinghouse was eventually able to prove an illegal worldwide conspiracy among uranium producers to price fix. 
a. No impracticability, b/c while GE perhaps could not have foreseen an illegal conspiracy, it could have foreseen that the price of uranium would go up for any number of reasons, and if it was a “basic assumption” on which K was based, it should have put in a ceiling price for uranium. Since it did not, it “implicitly” assumed the risk of the occurrence of the impracticability event. 
4. HYPO: Plaintiff, a builder, contracted to do a repair on a structure (here a bridge, could be a house). Plaintiff does some of the work, and then the structure is destroyed, through no fault of either party. Can plaintiff recover anything or must it complete performance for the original price?
a. Plaintiff entitled to value of benefits conveyed up to the time of destruction in restitution. RULE: OWNERS/ DEVELOPERS MUST BUY INSURANCE.  
5. Governmental Regulation (R 264)
6. Allocation (UCC 2-615, 2-616):
a. 2-615(b): seller must allocate production. Ex. if seller could only obtain 75% of the product it usually obtains, must provide 75% of all customers needs. 
b. 2-616: Customers are not required to accept allocation and may terminate K.
7. Transatlantic Financing Corp. v. USA: π made a deal with ∆ to ship cargo from TX to Iran but the canal, which supposed to go through, was closed. π used alternative route after calling ∆ and ∆ said no additional compensation should be provided. 
a. The more foreseeable an event is, the more a party will be held to have implicitly assumed the risk of it occurring by failing to negotiate protection for him or herself under the agt. Here, reasonable to insure against hazards of war trade and they did not. π should have known about closures therefore not entitled to relief. 
e. Temporary Impracticability or Frustration (R 269):
i. Impracticability or frustration of purpose that is only temporary suspends the obligor’s duty to perform while the impracticability or frustration exists but does not discharge his duty or prevent it from arising unless his performance after the cessation of the impracticability or frustration would be materially more burdensome than had there been no impracticability or frustration. 
f. Relief including Restitution (R 272): 
i. Either party may have a claim for relief including restitution under the rules in 240 and 377. 
III. Extrinsic Evidence and Interpretation
a. Unlike parole evidence where a term is outside the written contract, with interpretation, the term is in the contract, and there is a disagreement over its meaning. 
1. Interpretation is the process a court uses to determine the meaning of those terms. 
2. Rules of Construction-Generalized set of rules that apply to every K. They can be changed by the parties in any particular contract, and only apply in the absence of admissible proof that the parties intended a different construction of their agreement. 
a. An interpretation that gives meaning to all terms is preferable to an interpretation making a part of the agreement surplusage.
b. If two clauses conflict, the more specific acts as an exception to the general (203(c)).
c. Separately negotiated terms are given greater weight than standardized terms. 
d. Handwritten terms generally control over typed or printed ones; typewritten terms generally control over printed ones. 
e. If the term is ambiguous, it should be resolved against the drafting party. 
f. The expression of one thing is the exclusion of others (making a list of what seller giving and doesn’t include light means excluded). 
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3. Rules of Interpretation-Govern how a court derives the meaning to be given to a term in a particular K. Sometimes parties had agreed on a special meaning for a term that is different from its generally understood meaning. Sometimes can mean there is no K at all. 
a. General Rules- the principal goal of K interpretation is to give effect to the intent of the parties as to the meaning of their words in the K. (R 201(1)). 
i. Language is given its generally prevailing meaning in society. [R 202(3)(a)]
ii. Technical terms to be given their technical meaning in a transaction within that field. [R 203(2)(b)]
iii. Terms to be interpreted in light of their meaning within the usage of trade, course of dealing, or course of performance. 
1. In UCC and even in non-UCC, absent any admissible evidence indicating a contrary interpretation by the parties, courts will given contractual terms the meaning in trade or vocation (usage of trade), or the meaning they have been given by the parties themselves in prior K (course of dealings) or in their present K (course of performance) [R 202(4); 219-223]
a. HIERARCHY OF TERMS:
i. Express Terms
ii. Course of Performance
iii. Course of Dealing 
iv. Usage of Trade
b. Reasonable Reconciliation Doctrine:
i. The process by which courts try to find that the meaning of express terms and the meanings found in course of performance, course of dealing or usage of trade are consistent with each other is known as “reasonable reconciliation” doctrine. Sometimes courts will go to great lengths to find seemingly inconsistent meanings can, in fact, be reasonably reconciled and thus the hierarchy mentioned need not apply. 
c. Nanakuli:
i. Express price term was “Shell’s Posted Price at the time of delivery.” (294)
ii. Nankuli said that the C/P was that term should be interpreted to read, “Shell’s Posted Price at the time of delivery, unless Nanakuli used the older price to make a bid to its customers. As to that material, there is price protection and the price shall be the old price.” 
4. California PER/ Extrinsic Evidence:
a. Seller hereby sels Blu-Ray player to Buyer for $600
b. Buyer wants to introduce evidence that Seller agreed to include 6 Blu-Ray discs.
i. This ia a Per Issue
1. Complete/ partial integration. 
2. If partial: consistent additional term.
c. Buyer wants to argue that parties meant by “Blue-Ray plater” a blue-ray player+6 discs. 
i. Get to argue that interpretation to judge. 
5. Admissibility of Extrinsic Evidence:
a. Traditional Williston/ Holmes view:
i. A party cannot introduce extrinsic evidence to explain the meaning of a term unless the term is, on its face, ambiguous. If the term had a “plain meaning” as understood in society, that was the meaning it would be given. 
1. i.e. if parties agreed to delivery of 14 “dweeboids” of cotton at price of 25 “units,” may introduce evidence of what that means.
b. Corbin/ Restatement View:
i. If the K term is “reasonably susceptible” to the proffered meaning urged by one party, that party may introduce extrinsic evidence tending to establish that the preferred meaning was the one actually shared by the parties. This is because K law cares about the intent of the parties. 
ii. Two-step process:
1. Court directed to decide whether meaning offered by party is a “reasonably suspeptible” one before party testified to the jury about such individualized meaning. (BOP to make to prove reasonable). 
2. Introduce to Jury to decide. 
6. CASES:
a. PG & E v. Thomas Drayage: D agreed to indemnify P against all loss or damage arising out of K. D wanted to prove that the indemnity clause only referred to damage caused by third parties. Trial court used Williston “plain meaning” rule and refused to allow evidence of the meaning (if it is unambiguous, no interpretation allowed);
i. CA court adopts Corbin’s “reasonably susceptible test” and holds the key to K is to fulfill the parties’ intention, so extrinsic evidence must be allowed to show a private meaning.
b. Trident Center v. Conn. Gen. Life Ins.: Had a term that said you couldn’t prepay for 12 years, P tried to say that it had the right to prepay within the first 12 years upon paying a fee. Under Williston they said it was ambiguous what these terms meant together, court said it was difficult to imagine language that was more clear/unambiguous so that didn’t work. But under Corbin Court said you couldn’t exclude evidence as to what parties intended, so they allowed them to retry with extrinsic evidence (but said it shouldn’t get to go to a jury).
i. Not much is left of parole evidence, because now under Corbin you can always introduce evidence of meaning and don’t have to jump through the hoops of Parole Evidence.
ii. Said it is about the subjective meaning of the term rather than the objective meaning of the words they used. 
c. Nanakuli v. Shell Oil: Express term was Shell’s posted price at time of delivery, but the U/T and CP were to price protect, so the price protection was allowed. Court said that 1-303(e) was that terms must be construed whenever reasonable as consistent, so the express term could be reasonably reconciled with the price protection. (If you can reconcile by saying it’s a limited exception, we allow it).
IV. CONDITIONS
a. Function: Regulate the rights and duties of the parties under a bilateral K w/ remaining Executory duties. Deal with performance, not formation or consideration. 
b. Definition:
i. Act or event, other than a lapse of time, which, unless excused, either (R 224)
1. Must occur before a K promise is enforceable (224, 225) OR
2. Discharged a Contractual duty that has already arisen when it occurs (R 230). 
c. Different Types/ Nomenclature:
i. Who Imposes (R 226)
1. Express: When K parties agree.
2. Constructive: Implied in the law or, occasionally, a court imposes.
ii. Three Types of Conditions (can be either express or implied)
1. Condition Precedent (R 225(1))
2. Concurrent Condition 
3. Condition Subsequent (R 230).
d. Express Conditions [Interpretation and enforcement]: It is a condition that is expressly agreed upon by both parties as evidenced by their words (on the condition that, but only if, unless, in the event that, provided). Implied in fact conditions are conditions agreed upon by the parties as evidenced by the conduct of one or both parties, rather than the words. Whether the actions constitute a condition is an objective test (whether a reasonable person would believe a condition had been agreed to by the parties). 
i. Example of Implied in Fact: “I’ll buy your autographed card for $500 on the condition that the signature is authenticated by an independent handwriting expert.” Seller says nothing but hands over the card.
ii. Express Conditions are very strictly construed: Very strict enforcement of express conditions, even when it may not make much sense and/or cause hardship. The condition must occur completely and totally for the duty to either be enforceable (precedents) or unenforceable (subsequent). Also, what would normally be an immaterial breach becomes a material one (5 min delay). 
1. Parties need to be careful when entering into a K w/ express conditions, b/c courts will generally not ask why the condition was agreed to-it will just be strictly enforced. 
iii. BOP: With conditions, burden of proof is on the party who would be benefitted by the condition being fulfilled. 
1. Condition Precedent: BOP typically on plaintiff, trying to show condition met and so defendant who did not act was in breach. 
2. Condition Subsequent: BOP typically on defendant, trying to show that he or she was justified in failing to perform b/c condition met and duty was discharged. 
iv. Express Condition Precedent:
1. An event, not certain to occur, which must occur before performance under a K is enforceable, unless the non-occurrence of the event is excused. 
2. Substantive: Parties to a K with an as yet unfulfilled express condition precedent are in a valid, binding agreement. However, the duties subject to the conditions are unenforceable until the conditional event occurs [R 225]. 
3. Procedural: Under an express condition precedent, the party who claims a duty is owed after the condition occurred bears the burden of proof to establish that the condition was satisfied. 	
a. HYPO: Mary and John sign a K where Mary will sell her house if John can secure a loan for $250,000. If loan occurs, and John refuses to go through. Mary, as the party claiming duty is owed to her, bears the burden of proof to show condition actually occurred in any subsequent litigation. 
4. Examples of Language for Condition Precedent:
a. I will buy your house on the condition that I procure a mortgage. 
b. I will by your house but only if I procure a mortgage.
i. I will buy your house if I procure a mortgage. 
c. I will buy your house subject to my procuring a mortgage. 
d. I will buy your house in the event that I procure a mortgage. 
e. My purchase of your house is contingent upon my procuring a mortgage. 
f. I will purchase your house, but it is understood that in order to do so I must procure a mortgage. 
g. I will purchase your house provided that I procure a mortgage. 
v. Express Conditions Subsequent: 
1. An event, the occurrence of which is not the result of a breach of the obligor’s duty of good faith, which if it occurs, terminates a party’s duty to perform, unless its occurrence is excused [R 230].
2. Substantive: Parties to a K with an as yet unfulfilled condition subsequent are in a valid, binding agreement whose terms are enforceable but are subject to the condition being fulfilled. If the condition is fulfilled, the parties are still in a valid binding K, but the duties under the agreement can no longer be enforced. 
3. Procedural: Under a condition subsequent, the party who at one time owed a duty but now claims the duty is unenforceable because of the occurrence of the condition bears the burden of proof to establish that the condition has occurred. 
a. HYPO: Bill and Sandra enter into an agt. where Bill obligated to purchase Sandra’s home for $500,000 on June 2, “unless the Dow Jones Industrial Avg. has fallen to X points. before June 1. If dow falls, and S sues B for breach. Bill, the party who owed a duty, but now claims its unenforceable bears the burden of proof.
b. HYPO: Jane agrees with her broker that she will purchase 100 shares of IBM next Wednesday “so long as the price does not exceed $100/share at the time of purchase.”
4. Examples of Language for Condition Subsequent:
a. I will buy your house so long as I don’t get turned down for a mortgage. 
b. I will buy your house unless I am unable to qualify for a mortgage. 
c. I will buy your house, but I will not have to do so if I am unable to qualify for a mortgage. 
vi. Concurrent Conditions:
1. Conditions that are capable of being fulfilled at the same time. (Very few express concurrent conditions)
a. HYPO: A contractually promises to sell his watch “on the condition Susan brings $100 to me on Wed at 1:00.” Susan similarly contractually promises to “pay A $100 on the condition he brings me his watch on Wed at 1:00.”
vii. How to Determine if Expressly Conditional Promise, an Unconditional Duty, or Both:
1. Interpretation as conditions, promises, or both:
a.  K calls for diamond to be delivered on or before July 1; it arrives July 3 but is a conforming good. 
b. If arrival by July 1 is an express condition precedent, then...
i. B is not obligated to accept It, but cannot sue S for late delivery b/c obligation to accept and pay for conforming goods under the K never became enforceable since the condition wasn’t fulfilled. 
c. If arrival by July 1 is a promise by S then...
i. B may have to accept the diamond (if the delay is considered an immaterial breach), but has the right to sue S for damaged caused by the late delivery. 
d. If arrival by July 1 is both an express condition precedent and a promise then...
i. B is not obligated to accept the diamond, and may sue B for damages resulting from late delivery. 
e. R 225(3): Non-occurrence of a condition is not a breach by a party unless he is under a duty that the conditions occur. 
2. The Principal determinant in interpreting a contractual term is the intention of the parties, so the court looks at the contract, the negotiating history, etc. But when it is unclear there are presumptions:
a. Interpretation that a promise is an Unconditional duty, rather than a conditional obligation is favored when the event necessary to fulfill the condition is within the obligee’s control. 
i. HYPO: Jed has a K to buy a puppy from April and that he will “select a puppy he wished to purchase by June 1.” Jed doesn’t pick a puppy. Jed’s promise to select will be interpreted as an unconditional duty since it was within his control. 
b. Interpretation that reduces the promisor’s risk of forfeiture is preferred.
i. General contractor and subcontractor have a K where gen. contractor is to pay sub upon payment by developer. Developer doesn’t pay but gen. contractor still has to pay because forfeiture would be huge. 
c. When in doubt, a promise should be interpreted as an unconditional duty, rather than a conditional promise. 
i. b/c conditions are the unusual thing. 
d. An interpretation of a term both as a duty and a condition is very unusual. 
i. Must be very specific language. 
e. Interpreting an “ordinary” promise as a condition. 
i. HYPO: Buyer makes abundantly clear during negotiation that getting e-mail notice within 10 min after the goods have shipped is so important to it that, without such notice, it doesn’t want the goods. 
viii. Issues Involved with Specific Types of Express Conditions:
1. Express Conditions of Satisfaction- Where K makes payment condition on satisfaction on someone (rules depend on who the someone is.)
a. Subjective Taste, Fancy, or Personal Judgment
i. Where the subject matter of the K is something that reasonably is dependent upon the subjective taste, fancy or personal judgment of the party, the condition remains unfulfilled if the individual honestly and in good faith remains unsatisfied, even if a “reasonable” person would be satisfied. [R 228] (if was satisfied but said wasn’t, would breach covenant of good faith).
b. Covenant Dependent upon Objective Market Factors
i. If a reasonable person in the position of [the person making the satisfaction judgment] would be satisfied. [R 228]
1. Same with objective commercial standards. 
c. Where Satisfaction is Dependent Upon Satisfaction of a Third Party
i. Where contractor’s payment made conditional on approval of an engineer or architect. 
1. MAJORITY RULE: strict construction rule applies to these situations and if the named engineer or architect honestly and in good faith is not satisfied, then condition not fulfilled even if “reasonable” engineer or architect would be. (Rationale: risk you’re willing to take) [R 228, cmt. b]
2. MINORITY RULE: Would apply reasonable commercial standards so if reasonable engineer would be satisfied, then the condition will be fulfilled even if individual not satisfied. 
2. Pay-if-paid Clauses:
a. Example of the developer and contractor 5 days payment.
b. Some courts justify such a decision on the grounds that the condition should be excused by forfeiture while others simply refused to enforce the payment clause as a condition as a matter of policy explaining that it was the contractor, not the subcontractor, who signed the K and thus the former bore the risk that the homeowner or developer would not pay. 
c. Now clauses are interpreted as indicating an estimated payment time. 
ix. Issues Involved with Constructive Conditions: Performance and Breach
1. Necessary for Reasonable Operation Under a K
a. Allows a court to insert a reasonable and equitable term in K when necessary to carry out the obvious intent of the parties or to make operation under a K reasonably feasible. 
i. HYPO: In a lease, LL is required to maintain the plumbing so as to make the apartment habitable and allows the tenant to withhold the rent if the plumbing falls below the standard. A court will imply that a condition that allows access to the apartment and so the ability of tenant to withhold the rent will be constructively conditioned on allowing LL access. 
2. Tender of Performance
a. Tender is a constructive condition that is fulfilled by a party’s offer f performance couples with a manifest present ability to perform.
b. Where some or all of the parties’ performances under a K are due simultaneously, a constructive condition precedent to one party’s duties under a K is the tender of performance by the other. 
i. HYPO RE HARRY AND DRACO:
1. Neither Harry nor Draco show up: Neither of them have breached the K because both of their duties were subject to the constructive condition of tender, and the constructive condition was never fulfilled. [Even though they had a valid K, neither party owes performance]
2. Both show up but neither will show the wand/money before the other: Just showing up is not a manifest of willingness and ability to perform so no tender and no enforceable duties. 
3. Both show up and Harry shows Draco money and says he’s willing to proceed but Draco says he has wand but does nothing: Harry manifested a Willingness and ability to perform. So harry has fulfilled the constructive condition and therefore Draco is in breach because failed to perform an enforceable promise. 
4. Both show each other money/wand but neither wants to perform: Each breached the contract can can be validly sued by the other. 
3. Regulating Order of Performance
a. Once the duties are enforceable, question becomes who has to perform first.
b. Depends on whether (1) perf. of both parties can be simult. OR (2) perf. of one duty takes time and other doesn’t. 
i. Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously.  [R 234(1)]
1. Presumptive concurrent condition of exchange. 
ii. Where one partys performance will take time and performance of other will not, complete performance by the party whose performance will take time is a constructive condition of the performance of the party whos performance will not take time. [R 234(2)]
1. HYPO: Luba agreed to mow Brain’s lawn but wont start until Brain pays her; Luba in breach. Luba needs to complete perf. until Brain can pay her. 
2. ISSUE HERE: Brain may still be required to tender (manifest a willingness and ability to perform) before duty becomes enforceable. 
4. Constructive Conditions regulate occurrences in Immaterial, Material, and Total Breach.
a. When a party fully and completely performs a duty, it is discharged by performance but anything less is a breach (strict liability). 
b. Three types of breach:
i. Immaterial Breach:
1. Not a serious breach and one in which the other party gets a substantial amount, but not all, of the performance under a K. 
2. Example: A contracts B for pool with light; built entire pool but immaterial breach because no light. 
ii. Material Breach
1. An uncured material failure to render a performance due at an earlier time. [R 237]
2. Scholarly def: Failure to perform a duty under a K which results in the unexcused non-occurrence of a constructive condition of exchange. 
3. Example: A & B pool example: party takes shovel of dirt but leaves. 
iii. Total Breach
1. Occurs when a party’s uncured material failure to render or to offer performance discharged the other party’s remaining duties.
2. Due to the passage of time or some other factor, a material breach can ripen into a total breach. When total, K over and remaining duties of innocent parties are terminated or discharged. 
3. Example: in the pool example, after turning over the dirt, if the party does not come back or the parties take some other specified action, the material becomes total and K is over. 
c. Consequences of Deciding Which Breach:
i. Upon an immaterial breach, the non-breaching or innocent party must continue to perform or itself be in breach. 
1. Innocent party can’t just stop his own performance when its immaterial or else he will be in breach (but can sue for damages). 
ii. Upon a material breach, the non-breaching party is entitled to immediately suspend his, her, or its duties under the K without liability. 
iii. Once the material breach becomes a total breach, the contractual obligations of the non-breaching party are terminated. In addition to the right to collect damages from the breacher, the non-breaching party’s duties are discharged. 
d. Condition in determining consequences of Material and Immaterial Breach:
i. Implies a condition whereby one party’s duties under a K are constructively conditioned on there not being a material breach by the other. 
ii. R237: It is a condition of each partys remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.  Constructive Condition Subsequent. 
1. Party in viable K unless event (material breach by the other occurs, at which point the remaining duties are unenforceable if non-breaching party chooses to suspend. 
e. The only time it matters when a breach is material etc is when parties have entered into bilateral K and there are unperformed duties remaining on the side of the innocent, non-breaching party at the time of the breach.
i. does not apply to unilateral K because in unilateral, K is not formed until the offeree has completed performance for that is the only way an offer for a unilateral K can be accepted. 
ii. does not apply to bilateral K where all duties of one party have been completely performed. 
1. Progress Payments: In pool example, if supposed to give half money when dig hole and other half when finished, would matter if immaterial or material because one would be able to suspend performance obligations. 
f. How to determine if Breach is Material or Immaterial:R241
i. Extent to which the injured party is deprived of the benefits which he reasonably expected;
1. Where walked off after one shovel of dirt, P severely deprived of expected benefit. 
ii. Extent to which injured party can be adequately compensated for that part of the benefit deprived;
1. If built substantial part of the pool and not decks could be immaterial unless really needed the decks to impress people then considered material and could get specific performance?
iii. Extent to which the breaching party will suffer forfeiture; 
1. If the light bulb was material, party will forfeit payment for all other work so therefore consider immaterial.  
iv. Likelihood that the breaching party will cure his failure;
1. The more likely person can come back to finish then considered immaterial. 
v. Extent to which behavior of the breaching party comports w/ standards of good faith and fair dealing [“willful or intentional breach]
1. If breached good faith, material likely. 
g. FIRST MATERIAL BREACH DOCTRINE 
i. Upon the first material breach, the non-breaching party’s duties under the K are suspended. However, if the first party’s breach is only immaterial then the other party must perform or be in material breach. If the nonbreaching party was wrong in thinking It was material, him suspending performance is material breach. 
ii. HYPO: Realty was to transfer on May 1 under a written K. Seller not able to perform on May 1, but was ready on May 2. Buyer said it was “too late” and refused to proceed. She claimed S’s failure to p[roeed on May 1 was a material and total breach. No evidence that May 1 was a magic deadline, and no time is of the essence clause. But Buyer claimed that with real estae, time is always of the essence. 
1. Verdict for seller; no demonstration that the May 1 deadline was a material part of the transaction. Buyer was in error under first material breach doctrine. 
h. SUBSTANTIAL PERFORMANCE DOCTRINE:
i. So long as the party has substantially performed, any discrepancy will be immaterial. 
1. Usually applied in service contractsmostly construction because of economic waste (where the defect is small and costs of repair are great.)
2. HOW TO DETERMINE SUBSTANTIALLY PERFORMED:
a. How much benefit received. 
b. How great forfeiture will be is breach is material. 
c. How completely will damages alone compensate non-breachpart. 
d. Good or bad faith of breachpart.
e. How likely would it result in economic waste than a benefit for non-breachpart.
3. JACOB & YOUNGS v. KENT: ∆ entered into K with π to construct a vacation house on ∆s property. K specified that all plumbing in home was to be with ”Reading” galvanized pipe. Through oversight, the pipe actually used in approx. 60% of home was another manuf of equal quality and price. By the time it was installed, most of it sealed. ∆ argues that contractor had to rip out walls and make the remaining relay the pipe or would not have to make remaining progress payment under K, basically saying would be a material breach. HELD: Immaterial breach because substantially performed. [Judge Cordozo said it could potentially be a material one if sufficiently omportant; also if willful, would be material]
4. HYPO: Bert contracted with Amy to paint Berts living room robins blue egg to compliment in precise way the furniture. Amy paints in sky blue and colors are similar but Bert unhappy because it contrasts colors. Amy breach is material bc of substantial performance.
a. Factors:
i. Bert not received substantially all benefits he reasonably expected under the K. 
ii. Not unfair forfeiture bc Amy failed to provide what Bert bargained for under the K. 
iii. Simply paying Bert will not adequately compensate him. 
iv. Good faith but not determinative. 
v. Rectifying breach not economic waste bc while it will cost Amy some time and effort to repaint, Bert will reap corresponding benefit from such efforts.
i. Doctrines that Transform Material Breaches into Immaterial Breaches:
a. A material breach can be back to immaterial or ripen into total. 
b. Divisibility, or part performance. 
i. Where a court finds that some duties are still enforceable even though there have been a material breach as to the remainder. Hence, it will require the innocent party to partially perform under the K. Court will apply this whenever possible [R 240]
1. To apportion the agreement into corresponding pairs of part performance. 
2. To regard the parts of each pair as agreed equivalents. 
ii. HYPO: N purchases three posters from L for $150 each to be deliv thurs. Only 1 deliv. thurs. There has been a material breach of entire K but K is divisible and likely then a court can save part of it whereby Norma is obligated to accept and pay for that one poster. Can get damages and doesn’t have to pay for two other posters. 
iii. HYPO: Same facts but three posters together make a triptych. K is not divisible. 
c. Cure
i. Acts of a breaching party to correct or ameliorate a breach, thereby transforming what would be a material breach into an immaterial one.
ii. Example: Failure to make a progress payment is generally considered a material breach but when corrects it right the next day it is immaterial. So long as the material breach has not turned into a total breach by that time, the homeowner has the ability to “cure” the material breach, thus transforming it into an immaterial one. [Still entitled to damages resulting in delay; other party must continue performance or else will also be in breach]. 
iii. Breaching party has a RIGHT to Cure until the Breach Becomes Total:
1. If the breaching party tenders a cure before a material breach is total, then the non-breaching party must accept the cure and must, thereafter, timely perform any remaining duties under the K or the non-breaching party himself or herself will be in breach. 
d. Waiver
i. non-breaching party can waive a breach transforming a material breach into a non-material breach. 
ii. Example: Landscaper and Owner have K where landscaper to come for weeks to mow. Did not show up for three weeks so material breach and fourth week comes and owner allows him to do performance. She has waived the material breach and elected to treat it as an immaterial one. Landscaper still liable for whatever damages Owner has suffered by virtue of hiring someone else to mow the lawn those first three weeks, but Owner has chosen to waive her rights to declare K over and hence must proceed when landscaper only immaterially breached.
i. TOTAL BREACH: diff. ways to declare total breach
i. A material breach can ripen into it OR
1. Reasonable Time: For purposes of transforming a Material Breach into a Total Breach, there are no hard and fast rules. 
a. An important point is that sometimes material and total breaches occur simultaneously. This is usually when prompt performance is key, and so any delay in performance by the breaching party means the innocent party would get no benefit from delayed performance. 
b. no cure for total breach. 
c. FACTORS: (First 5 from above)
i. Extent to which the injured party is deprived of the benefits which he reasonably expected;
ii. Extent to which injured party can be adequately compensated for that part of the benefit deprived;
iii. Extent to which the breaching party will suffer forfeiture; 
iv. Likelihood that the breaching party will cure his failure;
v. Extent to which behavior of the breaching party comports w/ standards of good faith. 
vi. (non R) Extent to which it reasonably appears to the injured party that delay may prevent or hinder him from making substitute arrangements;
vii. (non R) Extent to which the agreement provides for performance w/o delay [but circumstances can also show that timely performance is, in fact, important. 
viii. HYPO: Dev. agreed to pay for 19 houses to be constructed by acontractor. K provided that Contractor would be owed 70% of total K amount in December, when approx.. 70-% of work would be done. Contractor submitted bill but w/o justification dev. refused to pay it. Contractor suspended work immediately and declared K over 3 months later when they could not work things out. Did contractor act ok?--> Contractor acted appropriately. “Substantial failure to pay” is a material breach where Executory duties remain on both sides, meaning Contractor could suspend performance b/c of material breach. Waiting 3 months where they tried to work it out, but no $ was forthcoming, justified in the material breach becoming a total breach. 
ix. HYPO: Sports area contracts with clean up to clean up arena for next day concert. clean up says will not send anyone to clean. Probably total and material at same time due to the nature of the contract. 
x. TIME IS OF THE ESSENCE CLAUSE: Time is of the essence clause makes what would otherwise be an immaterial breach (capable of being cured) simultaneously into a total breach, which ends the K. 
2. An immaterial breach, accompanied or followed by a repudiation of future performance, also becomes total in most instances.  
a. Repudiation must either accompany or follow the breach, i.e., the breaching party must have failed to perform a duty that was due under the K and sent a repudiation either simultaneously with, or after the breach indicating the party will no longer perform under the K. (unlike anticipatory rep because there injured party gets a right to to sue bc rep made before performance is due)
b. Example: Jill agrees to pay Lon $5000 to paint her house, including the trim. Lon pained most of house professionaly but did not paint rain gutters. Submitted bill for full $5000. Usually immaterial, but if he declares that he refuses to paint gutters then can sue for total breach/ [R 243]Means Lons his recovery will be in restitution. 
c. EXCEPTION: failure to make installment payments, even when accompanied by a repudiation, does not become a total breach. (1) one partys performance is complete and (2) the wrongful party’s breach is a failure to make one or more installment payment followed or accompanied by rep, not material. 	
x. EXCUSE OF CONDITIONS—sometimes court will excuse a condition precedent as if it did occur or subsequent as if it didn’t if interpreting condition would be harsh. 
1. Waiver, Estoppel, and Election by the Party benefitted by the Condition:
a. WAIVERcharacterized as one party’s excuse of the non-occurrence of, or of a delay in the occurrence of, a condition precedent, or the excuse of the occurrence of a condition subsequent. 
i. Waiver can take place before K formation, after K signed but before performance, after performance was due when not rendered fully and completely. 
1. Beforerare; example: when say that must use ed ex but before signing says not going to be enforced and will pay regarless how delivered. 
2. After K formation but before performance dueJohn tells Mary he will pay regardless if loan goes through. (consideration problem because treated as modification) 
a. new rules:
i. UCC: no consideration necessary
ii. R: material change of position [89];
iii. some courts have allowed modification without consid. if in the abence of statutory authority, condition wasn’t material to transaction.  
3. After performance was due a nonbreaching party can waive a breach. [known as an election bc cannot be retracted—UCC enforceable without consid.]
a. Example: Owner to pay contractor 2000 progress payment upon excavation of ground for swimming pool and another 3000 once comment was poured. Suppose Owner approaches Contractor after the excavation and pleads cash flow problems, promising to make it up and pay $5000 after the cement pouring. If contractor agrees, it has made a post-due performance waiver. 
ii. Implied Waivers: Waiver by Conduct Party benefitted by the condition accepts benefits under the K, knowing or having reason to know of the non-occurrence of the condition precedent or the occurrence of the condition subsequent [R246]
1. Example: School hires tech for performance on june 1 but she does june 10 and they know and allow her to do June 10 then waived right to suspend or terminate duty to pay. 
iii. Retraction of Waiversparty making it can retract when:
1. Involved Executory Duty under Bilateral K.
2. Party retracting gives reasonable notice of retraction; and
3. Other party has not materially relied on waiver.
b. WRONGFUL PREVENTION, HINDERANCE, and NONCOOPERATION BY THE PARTY BENEFITTED BY THE CONDITION:
i. A court will excuse non-occurrence of a condition precedent, or the occurrence of subsequent, if the reason the condition precedent is not fulfilled (or the condition subsequent occurs) is because the party who benefits from the condition has breached his or her duty of good faith and fair dealing with regard to the condition. (will not allow a party to benefit from wrongful conduct). 
1. For conditions precedent, a party who did this loses benefit of condition. 
a. Barron v. Cain: Nephew promised to care for uncle until uncle died in eachange for promised legacy of uncles estate. Things didn’t go well and uncle grabbed shotgun and said will kill if doesn’t leave.
i. Held: Nephew entitled to legacy because uncle wrongfully prevented the condition from occurring; so it was excused and payable immediately. 
b. Swartz v. War Mamorial Comm’n: Concessenaire had right to sell all food and beverage at a municipally owned area.At time K wa entered into, sale of alcohol illeg. but then became legal and ∆ refused to sell it. 
i. HELD: Inherent in duty of good faith is the duty to cooperate in max. rev. to both parties. The concessionare failure to even apply for liq. lic. was breach of its cooperation duty. Material breach. Failure to cure became total. 
c. REVIEW PROBLEM: Facts: Team promises star 100000 bonus if he elads league in free throw attempts. Going into final game, Star is 5 fre throws attempts behind the leader, and the leader has finished playing for the season. Star is ag. 10 fre throw attempts per game. Star is benched from the final game and team does not pay bonus.
i. ANSWER: Team has entered into bilateral K with contingent payment obligation. Team is benefitted by the condition for it will not have to pay unless the condition is fulfilled. Whether star can recover the bonus even though the condition did not occur will depend on the reason Star was benches. If team did so to deny bonus, it has breached the duty of good faith. Its actions thus wrongfully hindered and prevented the condition from occurring. The condition would thus be excused and team payment obligation would become unconditional. [NOTE, R245 doesn’t require that the condition WOULD have occurred if wasn’t hindered]
2. For condition subsequent, K law says a benefitted party, whose actions or inactions wrongfully prevented, hindered, or failed to cooperate in allowing the condition to occur, loses the benefit of the condition and the duties under K are unenforceable bc condition will have deemed to occurred. 
c. EXCUSE OF A CONDITION TO AVOID DISPROPORTIONATE FORFEITURE:
i. Courts will excuse conditions if (1) enforcement of condition will lead to disproportionate forfeiture, AND (2) the condition is not as to a material part of bargained for exchange. 
1. Both express and constructive. 
2. Disproportionate: how important is condition to obligor against extent of loss to be suffered. 
3. Will make precedent absolute duty, and subsequent, remains unenforceable. 
4. EXAMPLE: Kent: if it was express condition and court might still excuse condition if it determines (a) a disproportionate forfeiture would occur and (b) using reading was not material part of bargain. Whether material depends on reason term was inserted [R229]. 
V. CONDITIONS UNDER UCC
a. UCC Order of Tender:
i. 2-507: Seller must establish a willingness and ability to deliver the goods before he has a right to payment from the buyer.
1. Acts Necessary by Seller to fulfill [2-503]:
a. Put and Hold Conforming Goods at Buyers disposition
b. Give Buyer Reasonable Notice so that buyer may take delivery; and 
c. Either:
i. Make the goods available at a reasonable time and place if they are to be picked up by the buyer, OR
ii. Offer delivery of the goofs at a reasonable time if they are to be delivered by seller. 
d. EXAMPLE: Electronics store orders 100 smart phones from wholesaler, delivery at wholesalers business. Once wholesaler notified buyer it has phones at warehouse and buyer can pick them up during regular business hours, tender accomplished. [Must be conforming goods.]
ii. 2-511(1): Buyer must demonstrate a willingness and ability to pay before the seller must tender delivery and, eventually deliver them.
1. Acts Necessary by Buyer to fulfill [2-511]:
a. So long as buyer demonstrates a willingness and ability to pay “by any means or in any manner current in the ordinary course of business, the buyers tender obligation is fulfilled [seller can request way like just cash but has to give reasonable notice.]
b. Order of Performance:
i. Same as R: i.e., if simultaneous, do both at same time and if one partys performance takes longer, that one goes first.
ii. If delivery obligations of seller will take time, must do that first buyer pays. 
c. PERFECT TENDER RULE UNDER UCC: Every breach by the seller in a single lot K is a material breach, for the failure of the seller to render promised performance in any respect gives the buyer the right to reject the shipment and relieves the buyer from having to pay for the goods. 
i. No immaterial breach, substantial performance doctrine, or divisibility rule. 
ii. Buyer can decide to take only SOME of the goods tendered. 
iii. UCC 2-601: In a “single lot” K in which delivery of all the goods called for by the agreement is to be made in only one shipment, if either the goods or the tender of delivery fail in any respect to conform to the K, the buyer may:
1. Reject the entire shipment, 
2. Accept the entire shipment, or
3. Accept any commercial unit or units in the shipment, and reject the rest. 
iv. HYPO: Betsy owns hardware store and contracted with manuf. Shiela for Shiela to deliver 300 faucets. Betsy, in a single lot, brought 298. Shiela can do any of three things listed above bc not a perfect tender. 
v. HYPO: 300 delivered but two of them broked: SAME. 
vi. HYPO: Couch was delivered but 1% less blue dye than the one promised...SAME. 
d. LIMITATIONS on PERFECT TENDER RULE:
i. Seller’s Right to Cure [UCC 2-508]
1. To take an imperfect tender and make it perfect; in common law would be to have material breach and restore with enough benefits to make it immaterial. 
a. Seller has a RIGHT to cure if K time has not yet expired must give timely notice of intention to cure & act in good faith. 
b. If time for the K expired, seller has a right to cure only if: 
i. (1) Seller had reasonable ground to believe what was tendered was acceptable
ii. (2) Buyer would not be unduly inconvenienced by delay, AND
iii. (3) Cure made in reasonable time under circumstances. 
c. Manner of Cure: Replacement, Repair, or Cash Discount:
i. A seller has right to cure under 2-508 is usually entitled first to attempt to cure by repair, so long as such repair, if successfully carried out, will result in the buyer ending up with substantially all of the benefit of his or her bargain. 
ii. If cure doesn’t result in buyer having substantial benefit of bargain, it is an ineffective cure and the buyer must be given a new replacement good. If seller doesn’t tender good, buyer entitled to reject the repaired one and sue for total breach. 
iii. A seller cannot require the buyer to accept cure by refund of all or any portion of purchase price. If seller unwilling either to repair or replace the defective good, buyer is entitled to terminate K and sue for total breach. 
iv. SHAKEN FAITH DOCTRINE-Where breach is serious enough that reasonable buyer would have shaken faith in safety and integrity of the good, seller can only cure by providing brand new replacement. [Car example]
v. Perfect Replacement? Majority of courts hold that replacement needs to substantially provide buyer with benefit; some courts, however, require perfect that would suffice under perfect tender rule. 
d. Buyer’s Rights when Seller Attempts to Cure
i. Buyer has a duty to accept cure when seller has the right. Buyer can reject the cure when method of cure is not effective. Even if does cure, buyer can still sue to the seller for damages suffered. 
ii. Installment Contracts-where goods are to be delivered in more than one shipment, the standards governing when a buyer can reject the goods and terminate the agreement in light of an imperfect tender are much more difficult for buyer to meet.
1. Buyer may reject a particular shipment due to a non-conforming tender of that shipment ONLY if: 
a. (1) The non-conformity both “substantially impairs” the value of the shipment AND EITHER
b. (2) The non-conformity cannot be cured, OR, seller refuses to give adequate assurance of cure. 
2. If it is not substantial, then entitled to sue for damages but cannot reject the shipment and refuse to pay for them without incurring contractual liability. 
3. HYPO: K for 300 faucets to be delivered in sets of 150. One set delivered but one was broken. Not entitled to reject because 1 does not substantially impair value. If 120 out of 150 broken, may substantially impair. In this case, the buyer can reject entire amount or keep 30 and reject the rest, subject to sellers cure. 
4. Buyer may terminate the entire Installment K due to non-conformity Tender in a Particular Shipment or Shipments ONLY When the Non-Conformity Substantially Impairs Value of WHOLE K. 
a. Even if breach justifies rejection of that particular installment, then the buyer must perform the remainder of the agreement or be himself in breach. BUT if impairs one installment, the buyer may ask for reasonable assurance. 
b. EXAMPLE: Farmer has K with store to provide 100 pounds of apples/ month. First month, 85 pounds are spoiled apples. Can reject that one shipment but not the K as a whole. But can ask the seller for reasonable assurances for the next shipments. An insecurity is not enough to cancel the K bc doesn’t substantially impair value of the whole. 
iii. Judicial Decision to hold that Perfect Tender rule doesn’t apply when Breach is Minor. 
1. Some courts say no PTR and require “substantial non-conformity” if (1) insubstantial delay in delivery that causes no injury; and (2) insubstantial defect w/ especially manufacturered goods which cannot be easily sold on the open market.
iv. “Complex Machine Exception”
1. A consumer should expect some amount of imperfection in a complex machine, such as a car. Can get damages or should get it cured but not entitled to reject the good. 
v. Perfect Tender Rule must be read in Conjunction with Usage of Trade, Coarse of Dealing, and Course of performance.
1. Since the UCC says failure to “conform to the K” it may be interpreted as using these things. It may modify the duties of seller so that even though seller’s tendered performance fails to fulfill the express words of K, performance still conforms to the K. 
2. HYPO: Roger owns gulf shop and order 10,000 tees from a golf supplier. Assume that golf industry is well known and accepted practice that a supplier need not count each tee separately to fulfill order. Rather, tees measured by weight and custom is that 1,000 tees weigh 12oz.Supplier sends Roger 12oz packages and Roger finds 9,987. Roger will not be able to reject the shipment under 2-601 because given custom, tender of tees by supplier “conformed to the K.” 
vi. Does not apply to situations where Buyer has Already Accepted Goods but later decides want to return due to a defective tender. 
1. Once acceptance has taken place, a buyer cannot reject a good unless the non-conformity substantially impairs the value of the good to the buyer, and either was (a) difficult to discover when accepted it was accepted, or (b) accepted knowingly by the buyer with the reasonable assumption the seller would fix it. 
VI. ANTICIPATORY REPUDIATIONR
a. The purpose of Anticipatory Repudiation is where a party doesn’t want to go forward with the contract and wishes to end it before performance is due.
b. Consequences of Anticipatory Repudiation: Cancellation of the K, immediate suit for total breach, and discharge of the non-repudiator’s duties. 
c. Elements of Anticipatory Repudiation:
i. Repudiation was received under a Bilateral Contract in Which there were Executory Duties Remaining at time of Repudiation. 
ii. The non-performance of repudiated duty would result in TOTAL BREACH. 
iii. The Repudiation was Definite and Unequivocal. 
d. BILATERIAL K ELEMENT:
i. Anticipatory doctrine only applies when there are duties owing under a bilateral contract in which both the repudiating and innocent party still have unperformed duties at time of repudiation. In unilateral K or bilateral K where one party competed performance, innocent party wont be able to bring suit to repudiator immediately. 
1. EXCEPTION: Where one partys performance is a condition of another, usually in option K, then also can bring suit. 
a. EXAMPLE: Frank has option K with Mary where Frank has option to purchase Mary’s home for $100,000 any time within three months. Frank has already paid Mary for the option and Mary calls Frank within three-month period and tells him she had sold her home. Even though performance by Frank under option has been completely rendered, Frank may immediately bring suit for breach against Mary because Frank’s performance, i.e., payment of $100,000 for house, is a condition of the repudiated duty, i.e., Mary’s duty to tender deed upon payment. 
e. TOTAL BREACH ELEMENT: 
i. If it would be merely an immaterial breach, then the innocent party’s duties under the agreement are not discharged, and therefore must continue to perform under K and cannot bring suit for breach until it goes unperformed when due.
f. DEFINITE & UNEQUIVOCAL ELEMENT: 
i. Reasonable person in the position of the innocent party must find it unmistakable that the repudiator is unwilling or unable to perform under the K. [R 250(a)]. 
ii. Repudiation by Words-Saying “I do not wish to go through with this contract any longer” is clearly repudiation.
1. Distinguishing from Request for Modification: Having a K for 12,000 per rod of electricity and producer calls up buyer and says “price is going up, I need $15,000.” This is a modification. But If said, “I need $15,000 or else the deal is over,” then that is an unequivocal repudiation. 
2. Good Faith Difference of Opinion in Meaning of K: If one party thought fixing coffee maker was a duty and the other didn’t, and said “I will not fix the coffee maker” and then proved that it in fact was a duty and would be a total breach, then anticipatory repudiation. 
iii. Repudiation by Conduct-Acts as repudiation.
1. HYPO: If Fred and Gina have K for Gina to sell her car to Fred, and Gina sells to someone else sufficiently definite, then may constitute anticipatory repudiation. (Even Leasing the car to someone else is sufficient) 
2. [UCC 2-601]: When a party has sold a good that she was contractually obligated to deliver to someone else, an actionable anticipatory repudiation by conduct has occurred. 
g. Anticipatory Repudiation May Only Repudiate Some Duties.
i. A party may repudiate only some of the duties and a partial repudiation can still serve as basis for innocent party to take advantage of the anticipatory repudiation doctrine, meaning an end to entire K and suit for breach, so long as duty would give rise to total breach if not performed and definite and unequivocal. 
h. [R 251(1), (2)]: Obligee has the right to demand assurances of future performance upon reasonable grounds to believe the obligor will totally breach the agreement. Failure to respond is treated as an anticipatory repudiation.
VII. ANTICIPATORY REPUDIATIONUCC
a. Same Elements as Restatement. 
b. If the innocent party can establish elements, can bring suit immediately for breach, discharge from all further duties remaining under K, and is entitled to declare the K terminated. 
c. Elements under UCC 2-610:
i. Bilateral K with unperformed duties on both sides at time of repudiation. 
ii. Failure to perform the Repudiated Duty would “substantially impair” the value of K.
iii. Definitely and unequivocally indicate the repudiating party’s unwillingness or inability to perform. 
d. Anticipatory Repudiation by Failing to Provide Reasonable Assurances. [UCC 2-609].
i. 2-609 helps with a party’s insecurity about other’s performance. 
ii. When a party has reasonable grounds for insecurity with respect to others ability or willingness to perform, he or she “may in writing demand adequate assurance of due performance.”
iii. The party receiving the demand must then provide assurances that its promised performance will be forthcoming or else be deemed to have anticipatorily repudiated the contract. 
e. Reasonable Grounds for Insecurity
i. If the innocent party would, in good faith, have a reasonable doubt as to the other party’s willingness or ability to provide a substantial part of the bargain, reasonable ground for insecurity exist (doesn’t have to turn out to be true).
ii. Things that give rise to legitimate grounds for insecurity:
1. Hearing rumor from reliable and knowledgeable source that other party unable or unwilling to perform.
2. Seller’s receipt of a credit report from a commercial agency-indicating buyer falling behind in bills.
3. An article in trustworthy publication indicating business difficulties for other party.
4. Knowledge by buyer that Seller is late on deliveries.
5. Knowledge by buyer that Seller has poorly performing products.
6. Previous imperfectly tendered deliveries to buyer, even if under the same installment K. 
iii. The party must not know of the other party’s situation before signing the K, must be known after, or else the rules don’t apply.
iv. It is up to the receiving party to decide what to send to constitute “adequate assurance,”
f. What Constitutes Adequate Assurances:
i. Assurances that would indicate an ability and willingness to perform under the K to a reasonable person in the position of the insecure party. 
ii. Really depends on what is reasonable, i.e., 
1. If a tube manufacturer gave 499 instead of 500 tubes, an oral reassurance that it wont happen again would probably be enough. 
2. On the other hand, if buyers credit report is bad, an oral reassurance would not do, buyer would have to provide objective proof of its ability to pay in accordance with K, i.e., financial statement, bank statement, explanation of recent late payments, etc. 
g. What May Insecure Party do while Waiting for ResponseIf commercially reasonable to do so, may suspend performance while waiting for assurances. Lateness is excused if the insecure party is late in performing because of temporary suspension.
h. Failure to provide adequate assurance is treated as an anticipatory repudiation, and the innocent party may proceed under the remedies granted under “traditional” anticipatory repudiation. Must be one where non-performance of that duty would be a total breach. 
i. Receipt of Repudiation gives innocent party a conditional right to terminate the agreement. To fulfill, must do something to indicate that repudiation is final.
1. Inform repudiator that intention to repudiate is final. 
2. Bringing suit for anticipatory repudiation.
3. Materially changing position in reliance.
j. Innocent party may wait before treating repudiation as final because might want to save the contract. The innocent party risks continuing preparation for performance. 
k. [UCC 2-704(2)]: Seller may receive full damages if it (a) stops production at the time it receives the repudiation; OR (b) finishes making the good an tries to resell it, so long as it uses “reasonable commercial judgment” in making the decision. 
l. Repudiation may be retarded under R 256 or UCC 2-611. There are two situations, however, that make it irrevocable:
i. When innocent party has given notice to the repudiator that he or she considers it final (including bringing suit for breach of K) and K terminated; OR
ii. When innocent party has materially changed position in reliance on the repudiation. 
m. HYPOS: B and S have a K for custom couch. S calls B and repudiates. B says, “Please, I’d like you to reconsider. I’m not going to hold you to this repudiation. Will you at least think about it for a week? I really want you to make the couch. S says :ok.” Next day, B sues S for total breach/ anticipatory repudiation. 
i. HELD: Aggrieved party is entitled to treat repudiation as a total breach, “even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction” UCC 2-610(b); The injured party does not change the effect of a repudiation by urging repudiator to perform in spite of his repudiation or to retract his repudiation—[R 257].
n. HYPO: B and S are in K which requires S to manuf. a rather complex machine for B’s business. Payment of $1M due on delivery. S reads in WS Journal that buyer experiencing financial problems. S contacts buyer by e-mail and says it wants a copy of buyer’s current audited financials, cash flow, or will not deliver machine. B tells S no. No one performs when performance is due, 90 days later.
i. HELD: If reasonable grounds for insecurities arise, the aggrieved party may demand adequate assurance of performance and until assurance is received may if commercially reasonable suspend performance. Failure to adequately respond if required within commercial reasonable time makes anticipatory repudiation. [2-609(4); R 251(2)].
o. HOCHSTER v. DE LA TOUR:
i. Hochster entered into K with ∆ to be personal assistant through ∆s European Trip. ∆ has to cancel his trip so told π a month before that doesn’t need services. π found another job but it was suppose to start a month later so filed suit for pay for that month. ∆ defended saying suit was premature because couldn’t have breached since wasn’t date of performance yet. 
1. HELD: Hochster entitled to treat his own duties as discharged since ∆ repudiated AND entitled to file suit immediately upon receipt of repudiation and need not wait until date performance was due. 
VIII. REMEDIES
a. Money Damages [R344]The innocent non breaching party is entitled to pick whichever valuation method he wishes, so long as the value of the interest can be adequately proven. 
i. Expectation Interest—Dollar value that would put the non-breaching party in the same position had the contract been performed. [R344(a); 345(a); 347)
ii. Reliance Interest—Dollar value of out-of-pocket costs expensed by non-breaching party up to the time of breach in reliance on the breaching party’s performance. [R344(b); 345(a); 349]
iii. Restitution Interest—Dollar value of the unjust enrichment received by a party up to the time of the breach. [R344©; 345(d); 370-71]
b. Efficient Breach Doctrine: So long as a breaching party is willing to pay for any damages caused by the breach, he or she should breach if the end result, after the breacher pays contract damages, is that the breacher will be economically better off. Supported by Posner because economists love it. 
1. Example: Caterer had K with butcher for 100 pounds of prime beef at FMV, around $25 per pound, with delivery March 31. March 30, FMV rises to $30/pound, moneybags calls butcher and orders 100 pounds at $50 per pound. Butcher cannot fill both orders. Efficient breach says butcher should breach and pay $500 to caterer (5 dollar market differential times 100 pounds), because everyone will be indifferent or happy. Moneybags gets beef, Butcher gets an extra $2500 (50-25X100), and caterer should be indifferent because he can go get beef for a net of $25 per pound.
ii. Problems with Efficient Breach Doctrine:
1. Who is to say that Caterer is “whole” again because discount the hassle that he had to face by going out into market and finding someone else to supply meet. 
2. Theoretically, the butcher may be willing to pay the difference to compensate but usually doesn’t. Takes a lot of haranguing to get breacher to pay, and perhaps even a lawsuit, with its time hassles, and its own transaction costs.
3. Who’s to say that butcher gets the profits and not caterer? (Caterer could have sold to moneybags and got the profit)
a. To fix this you could try to say the market has been set by moneybags so caterer gets the profits. 
c. Expectation Interest—[R344(a); 345(a)]—the dollar amount that would place the non-breaching party in as good a position as he would have been had the K been performed (a non-breaching party in a losing K will likely seek restitution and not expectation).
i. Forward looking because looks at the benefit of the bargain.
ii. Calculating Expectation Interest:
1. Lost Value+Consequential Damages+Incidental Damages-Costs Avoided-Loss Avoided. [R347]. 
a. Lost Value—the economic value that was never received by the innocent party as a result of breach. Calculate the economic dollar amount for full performance and subtract the value already received.
b. Consequential Damages—Often Lost Profits; Economic damages are economic damages suffered as a consequence of the breach. Two Types:
i. Direct Consequential Damage
1. Damages that a reasonable person in the shows of the breaching party would foresee as a consequence of a breach at the time of K formation. 
ii. Indirect or Special Consequential Loss
1. Damages that a reasonable person present at the time of K formation, would not foresee occurring as a natural result or consequence of the breach, and thus irrevocable by the innocent party unless the innocent party specifically puts the breaching party ON NOTICE at the time of K formation and injured party would suffer that type of loss in the event of breach. 
iii. HYPO: University contracts with manufacturer for three photocopy machines with “card readers” built in. The machine breaks down, and university wants to sue manufacturer for lost profits. This is fine because the machines purpose is to make money, so lost profits is foreseeable.
c. Incidental Damages—reasonable cost incurred by party after breach in an attempt to mitigate damages (examples; inspection, transportation, storage of rightfully rejected goods, time spent effecting cover, ads placed to get new job)
d. Costs Avoided— Any cost the innocent party was obligated to incur under the contract, which he, she or it no longer has to incur because of the breach.
e. Loss Avoided-- If materials/resources under the contact can be reasonably salvaged, the fair market value of the materials must be subtracted from the recovery amount.
f. Tort v. Contract damages (Hawkins v. McGee): torts value would have been difference between what he had before surgery and hand he got plus pain and suffering, contract damages: difference between value of promise minus value of what you got
g. Construction contract shortcut: Lost profit+ amount you spent to date.
2. Limitations on Expectation Interest
a. Damages must be Proven with Reasonable Certainty—cannot be speculative and the on-breaching party must put on proof to establish to the jury the amount of his losses with some degree of certainty [R352].
b. Type of Consequential Damage must be Reasonably Foreseen.
c. Damages sought by the injured party must not have been avoidable by the injured party without undue risk, burden or humiliation. 
d. REASONABLY CERTAINTY:
i. In close cases, any doubts as to whether a loss is sufficiently certain are to be resolved against the breaching party [R352].
ii. The requirement of certainty is less strictly applied when the breach is deliberate than when it is not.
iii. So long as the injured party provides a reasonable basis for his or her damage calculations, those calculations are likely to be accepted as sufficient under the reasonable certainty test. 
1. Amount need not mathematical precision, modern courts allow reasonable calculation. 
2. Supreme Court has held that before an expert can testify as to such damage, the expert must show that the methodology used in determining the damages is generally well accepted within the field and subject to peer reviewed study with a quantified error rate. 
iv. EXAMPLES:
1. Gruber v. S-M News Co.: P had never made xmas cards before and only had one testimony that someone would take 50 boxes (a very small portion), so we really didn’t know what position they would have been in had the contract gone through. They were limited to reliance damages (the distributor said they would’ve lost money, but couldn’t prove with certainty).
2. HYPO: Bill signs a lease to open a restaurant. This is Bill’s first restaurant and there has been no restaurant in the space before. No payment is made yet, and Bill purchased a commercial oven for $25,000. The LL breaches and rents to Barnes and Noble. Bill can likely not recover lost profits because of certainty issues, he could recover for the oven unless he opens in restaurant in another location and uses the oven (R349) and if the LL could show Bill would have lost money from running the restaurant, the amount of loss would offset the reliance based recovery (R349)
3. HYPO: Book publishers contracted to publish first time author’s book on criticism of modern drama. Payment to author was to be exclusively on a royalty bases. Publisher repudiates before book is complete, author sues, and was awarded 10k by jury. Trial court was directed to reduce author’s award to 6 cents on certainty grounds. Nominal damages 346(2) can’t establish book damages because it was based on royalty, in theory would be able to recover for time spent fixing breach but in reality that is difficulty to recover because what is the value of time?
e. REASONABLY FORESEEABLE [R351]:
i. Each party must have reasonably foreseen at the time the K was formed that the type of damage sought by the party would follow from the breach.—Objective Test.
1. Damages are not recoverable for the type of loss that the party in breach did not foresee, or have reason to foresee, as a probable result of the breach when the K was made. 
2. Direct Consequential Damages—Any reasonable person viewing the K at the time negotiated, would foresee that such type of loss would naturally follow if the K was breached.
3. Indirect Consequential Damages—To recover indirect, the non-breaching party must prove that the breaching party either foresaw, or from the circumstances, should have foreseen, them as following from the breach. [i.e., HAD NOTICE R351(2)(b)] 
4. HYPOS:
a. DHL picks up motion picture reel from studio in CA to deliver to a movie theater in NY around Christmas time, DHL breaches and delays shipment. Theater has biggest crowds of the year around Christmas and has to close without film, they sue for lost profits. There was no way for DHL to know theater did not have access to other films, it may have been different had the studio been the one to delay, because they would know about crowds at Christmas time.
b. Local builder has a K with a farmer to build a potato cellar to provide a frost-free storage for potatoes, cellar to be finished by 9/1, actually finished 10/28, potatoes suffer damages. This is an “any dolt” knowledge- direct consequential recovery. 
c. Hadley v. Baxendale: π was a mill owner and contracted with ∆ to return broken mill to engineer. Suing for lost profits because ∆ delayed the delivery. Here, ∆ did not know that mill shut down for delivery and was not on notice for such information. 
i. HELD: The party must know what he is contracting himself to. So if there is a risk that his delay will cost him the shut down of a mill, he should be aware in order to make him pay for consequential loss resulting from it. 
5. Modern test if loss direct or indirect:
a. Direct if they follow in the ordinary course of events from the breach. 
b. Indirect as a result of special circumstances beyond the ordinary course of events, that the party in breach had reason to know. 
6. Usually arises in Recovery of Lost Profits but doesn’t mean that all lost profits must be analyzed in this respect. 
a. Example: Copymart leased a coin-operated photocopier to University. Copier promised it would fix any problem in 12 hours or less. If it takes Copymart 3 days to repair, certainty it is foreseeable that the breach of its repair obligations will cause lost revenue to University. 
7. The Foreseeability of the loss is to be judged at the time the K was made, not at the time K was breached.
8. The test of foreseeability is an objective one—whether a reasonable person, looking at K when it was made, would have foreseen that the injured party would lose profits in ordinary course of events.
9. It is only necessary that loss foreseeability be a “probable result,” not a certain result, of the breach. 
10. Only the type of damage needs to be foreseeable, not its amount. 
11. 351(3): may limit damages even if foreseeable if it is too big in relation to breach. 
12. Peevyhouse v. Garland Coal Mining Co Diminution value of land with strip mine. It would have cost $29000 to fix it and it was only 300 in lost value to the plaintiffs.
a. Example: Ted uses a van he bought at dealership for business purposes to tow cars. Engine broke and dealer held for two days and he lost profits for two days of not towing cars. It is an indirect consequential damage and can only be recovered if dealership knew or should have known that one result of breach would be suffering lost profits.  
i. What could dealer have done: If dealer was told about it when buying car, there would be a stronger argument that Dealer had a reason to foresee that it would be liable. Dealer may have taken other precautions, such as charging a higher price to cover additional insurance, or negotiated a “no consequential damage” limitation in the deal, etc. 
f. AVOIDABILITY LIMITATION [R 350]. 
i. A party that even suffered foreseeable damages that can be proven with reasonably certainty still not entitled to that loss if could have been easily avoided. 
1. If taken reasonable steps to avoid loss, entitled to recover full amount of the loss suffered.
2. If injured party fails to avoid a loss that could have avoided without undue risk, burden, or humiliation, the only consequence is that damages resulting from failure to act may not be recovered. 
3. Economic consequential damages are specifically subject to the avoidability limitation, including cover. (i.e., butcher breached but caterer could have easily found another one). 
a. Rockingham County v. Luten Bridge Co.—County contracted to build bridge. There was a change in commission and country notified that needs to stop building bridge but built anyway. Court held that builder could have saved all costs so only entitled to $$ before warned to stop. 
ii. Limitation on Avoidability—an injured party need not take steps to avoid damages if doing so would cause the injured party undue risk, burden, or humiliation. 
1. i.e. shouldn’t hire someone else who is unreasonably risky because of inexperience. 
2. Doesn’t require the party to have an unreasonable burden in finding someone with the best price but rather just reasonable steps in mitigation. 
3. Parker v. Twentieth Century-Fox Film Corp.—Shirley MacLaine contracted with ∆ to star in a musical called Bloomer Girl for $75,000 where it would be filmed in LA and she would have the main role. She also had chice to pick director and approve final screenplay. Fox Breached by not producing the film and informed her that they want her to star in a Western movie called Big Country for the same money. It was not a musical nor was she given the choice of directors. Fox said she had duty to take it. HELD: She was entitled to recover total amount of lost salary. In employment contracts, the rule is that the salary a nonbreaching employee would have earned from a substitute job that he or she did not accept triggers the Avoidability limitations of K damages only if the substitute employment offers reasonably comparable work. If it were comparable, would offset damages.  
4. HYPO: Builder contracted w/ homeowner to build a home on D’s lot, expected profit $90K. Homeowner repudiated. The next week, Builder got another job in the same town. The expected profit there was $120K. In breach action by builder, homeowner wants to argue that Builder was better off as a result of the breach, and thus there was no damages owing.
a. HELD: Builder collects 90K. No evidence that Builder could not do both jobs. [If innocent party could not do both jobs, e.g., personal service arrangement, or jobs too big for builder to do both, then homeowner’s argument would prevail.]
g. Real estate K Breach by buyer: Buyer and seller are in a K to purchase S’s home for $300K, which is the FMV. B breaches. A. 6 months later S sells to TP for $250,000, a fair price since the market has fallen. (S gets 50,000 + lost interest for 6 months because underlying debt is liquidated)+any incidental damages ex post breach cost of advertising) B. S decides not to sell, but brings suit, which come to trial one year later then FMV is $225,000 ($0 in damages, rule is K-FMV at the time of breach (when land was to be conveyed) if you don’t sell. Some S would keep the typical non-refundable deposit and do nothing. - This is the same result if he tries to sell and no one will buy, best bet is to sell it to someone and let court find it was in good faith.
h. Punitive damages: They used to say a bad faith breach could allow punitive damages but because of the efficient breach doctrine this is not true.  R 355 says that a tort is required to get punitive damages for breach of K, because punitive damages put you in a better place than you would have been in had the contract been performed. Punitive damages are incalculable and are frequently settled because juries can award however much they want. Companies used the 8th amendment to challenge punitive damages and they were successful in limiting the amount to no more than 3 times the compensatory damages (though that’s stretching it)
Horton v. O’Rourke
Attorney’s Fees-- Absent statutory authority, or contractual agreement, attorney’s fees are not recoverable by a party; nor are travel expenses in connection with suit recoverable.
Mader v. Stephenson
d. REMEDIES FOR BREACH UNDER UCC:
i. BUYERS RIGHTS:
ii. UCC Damage Formulas for Buyer’s Damages when Buyer does not End up With the Goods: 
1. Cover Damages (2-712): Buyer can go into market, purchase replacement and sue for the difference in price, so long as it is in good faith and without reasonable delay, buyer is also entitled to money he has already paid to the breaching seller. 
a. OCCURS WHEN SELLER NEVER TENDERS. BUYER RIGHTFULLY REJECTS NONFONROM GOODS, AND EFFECTIVELY REVOKED ACCEPTANCE. 
b. [Cover Price-Contract Price]+ Incidental Damages+ Consequential Damages –Cost Avoided as Consequential of Breach.
c. Buyer only needs to act reasonably, and only needs to find a comparable good, so this doesn’t mean that they have to exhaust every possibility or find the cheapest/ most effective cover.
d. HYPO: In 2010, Buyer placed an order for a case of 2010 Lafite Rothschild wine with Wine Store, at $1,000/bottle ($12,000 total K price), to be delivered in February 2014.    Wine Store now refuses to deliver, which is when B first learned of the breach.  The market price is now $2,100/bottle ($25,200 total contract).  What are Buyer’s options?
i. Cover 2-712: (assumes B purchases wine from competitor)($25,200) – ($12,000) + (0) + (0) – (0) = $13,200  B spends $25,200 to cover and gets $13,200 back, leaving her with the wine for a net $12,000, what she bargained for.
2. Market Differential Damages (2-713)—Buyer can choose not to get replacement good and sue for the difference in market price and K price at the time of the breach.
3. RULES: (time buyer learns of the breach, location when seller never delivers is place of tender, then seller delivers is place of delivery) Buyer also entitled to money they’ve paid so far.
a. [Market price of good-contract price for goods]+ incidental damages+ consequential damages-Cost Avoided due to breach. 
b. RE HYPO ABOVE: (25,200)-(12,000)+(0)+(0)-(0)= $13,200. B monetized the benefit of her bargain, the $13,200 expectation damages realized from buying goods the market values at $25,200 for $12,000. 
iii. UCC Damage Formula for Goods Buyer Accepts (Breach of Warranty & Other Non-Conforming Tender): 
1. Buyer’s Warranty Damages UCC 2-713: Buyer entitled to seller for full K price but can still sue seller for damages. Occurs when too much hassle to reject the good and ok for buyers purposes. 
2. [Value of Goods as Warranted-Value of Goods received+ Incidental Damages+Consequential Damages]
3. Since it is about value, it is entirely possible that the buyers recovery in warranty can be greater than the K price he or she is obligated to pay the seller upon the decision to accept the good. 
4. Value at the time and place of acceptance. 
5. HYPO: B purchases a computer for $1,000 that is supposed to have advanced capabilities. Turns out that a computer with those capabilities would be worth $2,500. The computer B received had “normal” capabilities and was worth $900. B likes the computer anyway and decides to accept it.  What are her warranty damages?
a. HELD: ($2,500) – ($900) = $1,600. Note, recovery can be > purchase price, and, in any event, purchase price does not play a role in the damage calculation under 2-714.  Only value. 
6. HYPO: Buyer purchased a violin that Seller warranted was a Stradivarius for $3M, actually it was only worth $100, if it was the right amount it would have been worth 3.5 million. Breach damages= 3.5M-100= 3,499,900. (So high because B had to pay the 3M so he’s getting it back) Cover= 3.5M-3M= 500,000 + the right violin, Market Differential= 3.5M-3M= 500,000 monetized benefit of bargain with no violin.
7. In later Delivery Cases-- Situations other than breach of warranty (2-714(1)): generally loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable (including incidentals and consequential) the measure in late delivery cases.
iv. SELLER:
1. When Seller can get specific performance
2. Seller’s Resale/Cover Damages (2-706)—when a seller has resold goods wrongfully rejected by the buyer and has done so in good faith and in a commercially reasonable manner he is entitled to:
a. [K price for goods-resale price for goods]+Incidental damages- (expenses saved as a consequence of the breach)]
b. Procedural Requirements—Sold in a recognized market for goods of that kind, usual place for market sale, buyer must be given notice (mainly you can’t way undersell/be unfair). 
c. Public or Private Sale, When Private Sale, must give buyer reasonable notice of intention to resell. 
d. 2-706(4): When sale is public...
i. Only identified goods can be sold, except where there is a recognized market for public sale of futures in goods of the kind; and 
ii. Must be made at a usual place or market for public sale if one is reasonably available and except in case of goods which are perishable or threaten to decline in value speedily the seller must given buyer reasonable notice of the time and place; and 
iii. If goods are not to be within the view of those attending the sale the notification of sale must state the place where goods are located and provide for their reasonable inspection by prospective bidders; and 
iv. The seller may buy. 
3. Seller’s Market Differential Damages [UCC 2-708(1)]:
a. Seller can choose not to cover and can keep the goods, but still sue the breaching buyer for the difference between the market price at the time and place for tender and the K price, along with other related damages. 
b. RULES: When Non-Acceptance, Market price pending at time of tender; when there is repudiation by buyer and trail occurs before date of tender, market price pending when the aggrieved party learned of repudiation; Georgraphic Market at Place of Tender. 
c. [K Price for Goods-Market Price for Goods + Incidental Damages-Expenses Saved in Consequence of the Buyer’s Breach.]
d. SELLER MIGHT HAVE RIGHT TO MARKET DIFFERENTIAL DAMAGES EVEN IF BUYER HAS COVERED.
4. Seller’s Lost Profits [UCC 2-708(2)]:
a. If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit which the seller would have made from full performance by the buyer together with any incidental damages.
b. Two situations when it will be inadequate: 
i. Lost Volume Sellerif innocent party can prove that they would have been able to do both jobs at once (they have a large quantity, and could simply get more, etc.) they are a lost volume seller and they get the profit they would have made. 
1. It doesn’t necessarily have to be unlimited capacity, just has to be possible that you could’ve had another sale (+1 inventory)
2. Profit from the K that was Breached+Incidental Damages.
a. No need for due payments or proceeds of any resale because that’s the whole idea of what not to do.
3. HYPO: Dealer owned a Rolls-Royce dealership and was entitled to 10 cars a year from Rolls-Royce cars per year from the factory.  Buyer wanted a Rolls-Royce Corniche with particular options and Dealer quoted a price of $350,000. Buyer unjustifiably cancels the deal with Dealer and purchases a similar car from another dealer.  Dealer did not cancel the order from the factory, and sold the car when it came for $350,000 to Purchaser. Dealer was able to sell the other 9 cars it was allocated for the model year at full price.  What damages are recoverable by Dealer against Buyer?
a. Likely $0.  To be a lost volume seller you do not need to have an “infinite” supply.  If dealer was only going to sell 10 cars for the year, and sold all 10 at full price, then probably no damage. But if seller can prove that he could have purchased another car from a dealer and sold it to this guy, he would be entitled to the profit on the deal.
4. HYPO: Buyer was in a requirements K with seller for certain valves at wholesale market price. The K had no termination provision. K went on for several years, but now B repudiates without justification. In S v. B, how are S’s damages calculated. Under 2-309(3) parties have to give “reasonable notification” before termination of a K with no termination date. Under 2-708(1) seller would get nothing, but under 2 S gets the profit of the average number of sales throughout the reasonable notification period.
ii. Manufacturer-seller who learns of the Breach when the goods are only Partially Constructed
1. Profit from the K that was Breached+Incidental Damages+Costs Reasonably Incurred [up to time of breach]-payments or proceeds of resale. 
2. HYPO: Trevor making couch for Lara. K price is $1000 which will yield Trevor a $200 profit. Lara breached when Trevor has spent $400 towards production. Part of that $400, however, is $50 worth of fabric that Trevor has not yet put on the couch and that he could use in another couch he is making for Stacey under a separate K. So applying the formula, $200 Profit, No incidental Damage Costs Reasonably incurred is $400, ayment or proceeds of resale $50 (can be reused) so will be $550. 
a. Trevor can decide to continue making couch or to stop, whichever decision must be commercially reasonable. 
e. Reliance/ Out of Pocket Interest—dollar amount of whatever out of pocket costs (including labor) were incurred by the non-breaching party up to the time of the breach in reliance on the breaching party’s performance. Typically only sought when innocent party can’t sufficiently prove expectation damages or when damages weren’t foreseeable. 
i. Limitations: 
1. Must be proved with reasonable certainty (which you almost always can because of receipts)
2. If the breaching party can prove the injured party would have lost money,that is subtracted.
a. K price for house is $500,000 market value for house at the time of closing has fallen to $400,000. Buyer spent 600 for inspection of house. Seller breaches. Under Gruber and $349, B gets 0 reliance damages because the 600 has to be offset by the 100k in lost profits (Burden on seller, breaching party to establish a loss). 
3. Value of any materials can be reasonably salvaged must be subtracted.
4. Any damages claimed must not have been avoidable without undue risk, burden, or humiliation. 
a. Test her is the substantially similar; if the P can find work that is substantially similar they need to mitigate the loss by taking it. 
b. Parker v. 20th Century Fox—a drama western was not substantially similar to a signing comedy.
f. Miscellaneous damages:
i. Interest: post judgment yes (statutory, CA 10%); pre judgment, only if liquidated and then at statutory rate from time performance was due (R 354)
ii. Attorneys fees: no, unless there is an attorneys fees clause in the K or a statute (civil rights cases) (Mader)
iii. Costs in lawsuit: Most: no. Some statutory “costs” like filing fees, cost of printing appellate briefs, up to discretion of court.
iv. Time spent because of breach: Time in lawsuit: No (Mader). Time spent after breach in an attempt to mitigate loss, in theory recoverable as incidental damages, but hardly ever awarded.
v. Emotional distress: no without personal injury (warranty), occasionally in insurance cases and very occasional in wrongful termination, “serious emotional disturbance was a particularly likely to result (R 353)
g. Liquidated Damages: Biggest exception to the rule that courts will enforce whatever parties agree to (because 1. Parties should not be better off as a result of a breach and 2. A party should not be unfairly penalized for breaching a contract)
i. When Liquidated Damages are ok (356(1), UCC 2-718):
1. If the amount of liquidated damage is reasonable in light of the anticipated harm to the injured party that was foreseen at the time of contract formation, or that the amount is reasonable in light of the actual harm suffered by the injured party (if liquidated damages are too low it could be an illusory promise; could be a result of unequal bargaining power); and
2. If there is some reason to believe that there will be difficulty proving the actual loss with precision
3. EXAMPLES:
a. Wassenar v. Panos: P employed by D, wrongfully terminated, had liquidated damage of full salary for the 21 months left. D wanted to offset with P’s knew salary but court said liquidated damage was enforceable because it was difficult to determine the loss precisely because consequential damages (loss in career development opportunities, permanent reputation injury) 
b. Kvassay v. Murray: guy tried to make baklava business, other guy breaches, he technically could calculate to the penny the damages, but his best bet is to say that’s just a guestimate/estimate and he’s not really sure the exact amount. Remember: court determines where liquidated damages are enforceable.
ii. Liquidated damages in UCC:
1. Limitation or modification of contract remedies: When parties have roughly the same bargaining power courts will allow limits on remedies
a. Two limitations:
i. The parties’ ability to substitute liquidated damages are limited by the rules in 2-718, 2-719
ii. Limitation of consequential damages for injury to a person is prima facie unconscionable 
b. When a limitation remedy “fails its essential purpose” under 2-719(2), buyer can use any remedy to get damages
1. If a contract both has repair and replacement and no consequential damages the court looks at the intent of the parties to determine if the clauses were dependent or independent
c. Wedner v. Fidelity: P sued D after his store was robbed and Ds security system didn’t protect (was neg). It’s not a liquidated damage because the damage can’t go above $312, but it can go below. They only reject limited damages if they are unconscionable. Where loss is commercial it’s not unconscionable. Public Policy: doesn’t want to give burglaries the same protection as banks. 
d. Tomato machine: breach of liability and warranty was unconscionable.
iii. Alternative performance clause: instead of giving liquidated damage they can give two alternative modes of performance, with one being the “damage”
1. HYPO: Contract A: Ann Klein promises to purchase its requirements for No. 23 red cloth from supplier Goldman Textiles for the next five years, such requirements not to be less than $20,000 per calendar year. In the event of a breach of this agreement, the breaching party shall pay to the other party $30,000 in lieu of all other remedies, legal or equitable. Contract B: Ann Klein promises to purchase its requirements for No. 23 red cloth from supplier Goldman Textiles for the next five years. In the event that Ann Klein fails to order $20,000 worth of No 23 red cloth from supplier in any calendar year, it may terminate the remaining obligations under this agreement upon a payment to Goldman of $30,000. A is triggered by breach of K, in B it is alternative performance, so there is no breach. (do you have to give reasonable notice).
h. RESTITUTION 
i. Restitution is the dollar value of the enrichment received by a party up to the time of the breach. which it would be unjust to retain without paying for it [R371].
ii. General Principles:
1. Recovery in restitution is based on the value of the enrichment received by the benefitted party, and not the value of the aggrieved partys promises. 
2. Recovery in restitution is based on the value of the enrichment actually received by the benefitted party, and not the value of the efforts undertaken by the aggrieved partyPuts benefitted party back before benefit. 
3. Potentially available for both breaching and non-breaching parties. 
iii. Measure of Restitutionary Interest—A partys restitution interest may as justice requires be measured by either (courts have the discretion to choose): 
1. Cost Avoided MethodThe reasonable value of the benefit the other party received as measured by the reasonable cost to obtain that same benefit from another. OR
a. The question is what is FMV of the benefits received by the benefitted party, as measured by how much it would have cost the benefitted party to hire a reasonable person in the same line of work to provide those benefits. 
2. Net Benefit MethodThe extent to which the other party’s property has been increased in value by virtue of the claimant’s efforts. 
a. The question is the difference in FMV of his property, or his net worth, before and after actions of the aggrieved party.
3. Usual Presumption is that breaching party will get the least generous recovery and non-breaching will get the most generous recovery.
iv. Limitations:
1. Restitution is only available if injured party would be able to sue the breaching party for TOTAL, as opposed to partial breach. (Not recoverable where immaterial, i.e., electrical wires).
2. A party injured by other’s breach is not entitled to restitution if he or she has performed all his or her duties under the K, and the only reaming performance due under the agreement by the breaching party is payment of a definite sum. [R 373-2] (Rationale: parties themselves have already set a value of how much the goods, land, or services were worth when they made their K & expectation damages may be easily calculated). 
3. Under the majority rule, a party who has willfully breached may not recover in restitution. 
v. Situations when using/ not using Restitution:
1. Restitution is Almost ALWAYS USED in “Losing Contract” situations.
a. Always provides a greater recovery to the non-breaching party in a losing contract situation than a damages recoveryWhen a person underbid the K and will actually lose money when he does perform it. 
2. Restitution is almost AWAYS USED when the value of the benefits provided exceeds the reasonable value of those servicesServices under market rates.
3. Restitution is NEVER USED when the value of the benefits is less than the K price. b/c restitutionary recovery is based on reasonable value, not inflated value charged by expensive party.
vi. Quasi-Contract Restitution Recovery:
1. Implied in Law Contracts with no offer, acceptance, or consideration. Rather, aggrieved party seeking to recover for the benefit of some services provided another in a situation where it would be unjust for the benefitted party to have been enriched without paying. 
2. HYPO: Roberta is a sugeon and finds Lou in accident and rushes him to hospital to perform surgery. If Lou refuses to compensate, she is entitled to sue him in restitution. 
a. Cost Avoided MethodValue of benefit provided would be equal to the reasonable value for such surgery as measured by what other surgeons in the area would charge for that procedure. May be more or less than Roberta charges because she doesn’t get her customary fee. 
b. Net Benefit MethodValue of benefit Roberta provided would be equal to the net benefit Lou would earn for remainder of his life. Without services, Lou would have died. Hence, his interest were advanced in an amount equal to any salary or other income he would earn for the rest of his life. For obvious reasons, recovery in quasi0K is limited to value of benefits received as calculated under cost avoided method. 
vii. EXAMPLES:
1. HYPO: Builder has K to build house for Owner. K = 1M.  Land is worth 200K w/o a house on it. Builder starts; after 3 months, Owner breaches. At time of breach, Builder has spent $250K in labor and materials actually used on the home, which is what a reasonable builder in the area would have spent. The FMV of the land w/ the partially constructed home on it is $275K. How much has Owner been unjustly enriched if the Builder seeks restitutionary recovery?
a. R § 371(a): “Cost Avoided” Method  Here = $250K
b. R § 371(b): “Net Benefit” Method Here = ($275K) – ($200K) = $75K.
2. Same hypo, but assume Builder recognized early on that he had made a mistake in adding up the costs, and so he was going to lose $100K on the deal. At the time of the Owner’s breach, he had spent $250K again, and it would have reasonably required him to spend another $850K to finish. For what type of damages should Builder sue?
a. Expectation: Profit + Materials to date = (-100K) + (250K) = net $150K. 
i. ED = (LV)+(CD)+(I)-(CA)-(LA) = (1M)+(0)+(0)-(850K)-(0) = 150K
b. Reliance: Out-of-pocket, loss less set off, R § 349 = ($250K) - (100K) = $150K.
c. Restitution: $250K – there is no offset in restitution b/c it values just the enrichment provided to the other party.
d. In a losing K situation, almost always the non-breaching party would want to sue for restitution.
3. Same hypo, but assume this was Builder’s first job and so he priced his services at a discount rate so he could show his skillful work in future advertising. At the time of the breach, Builder had spent $700,000 in labor and materials, and would have spent another $275K to finish. Builder is prepared to show at trial that the market value in his area of the labor and materials he provided Owner at the time of the breach was  $1M.
a. Expectation: Profit + costs to date = ($25K) + (700K) = $725K
i. ED = (LV)+(CD)+(I)-(CA)-(LA) = (1M)+(0)+(0)-(275K)-(0) = 725K
b. Reliance: Out of pocket = $700K
c. Restitution: “Cost Avoided” = 1M.  -- “Reasonable value” of benefit.
d. Often when a plaintiff underbids the market, restitution makes sense.
4. Same hypo, but this time assume Builder had made a good deal for himself, and would have made a $200K profit if the K had gone forward. At the time of Owner’s breach, Builder had spent $ 500K in labor and materials; it would have spent $300K to finish. This time, also assume Builder is expensive for the area, and Owner is prepared to show at trial that other builders in the area would only have charged $400K for the labor and materials Builder provided up to the time of the breach.
a. Expectation: Profit + exp. to date of breach = $200 K + $500K = $700K; ED = (LV)+(CD)+(I)-(CA)-(LA) = (1M)+(0)+(0)-(300K)-(0) = 700K
b. Reliance: Out of pocket = $500K
c. Restitution: Cost Avoided: The reasonable amount it would have cost Owner to obtain the benefit from another = $400K.
5. Same basic premise, but at time of Owner’s breach Builder has spent $250K in amassing appliances, materials, faucets, etc. for the house.  However, construction has not yet started. What is the restitutionary recovery of Builder?
a. $0. R § 370 Party seeking restitution must actually confer a benefit on the other party.  See R § 370, Ill. 2. Builder’s preparation for performance has not conferred any monetized benefit on Owner, even though all the expenditures were done on Owner’s behalf and at his request.
6. Original problem, Owner breaches after 3 months on the job and $250K in reasonable expenditures.  FMV of the land increased by $75K. This time, assume Owner has already paid Builder $100,000 in progress payments. What is Builder’s restitutionary recovery at trial?
a. $150K. R § 384(1)(a) -- Must be “mutual restitution.”  To get restitution, you must “do” restitution – so Builder’s otherwise $250K restitutionary recovery must be lowered (offset) by the $100,000 he has already received.
7. Original problem, except after 3 months on the job and $250K in reasonable expenditures, and FMV of the land increased by $75K, it is Builder who breaches by walking off job. Owner has paid Builder $100,000 at time of the breach. How much is Owner due in restitution?
a. Owner would be entitled to recover payments made thus far: $100,000. However, to get restitution, Owner must “do” restitution. Owner can’t “give back” partially built house, so we calculate the enrichment/benefit to Owner under both “net benefit” (75K) and “cost avoided” methods ($250K), and offset the value of the progress payments made thus far by the restitutionary value calculated using the least generous method R § 371, Cmt. b: ($100,000) – ($75,000) = $25,000.
8. Same hypo, except Builder has finished the house and Owner unjustifiably refuses to make the final progress payment of $100,000. How much may Builder collect in restitution?
a. $0. R § 373(2): “The injured party has no right to restitution if he has performed all of the duties under the K and no performance by the other party remains other than payment of a definite sum of money for that performance.
i. EQUITABLE REMEDIES:
i. SPECIFIC PERFORMANCE: Where the court orders a party to actually perform the very duty that he or she promised to perform in the K.
1. Painting example, court orders to sell the painting as promised. 
a. Court will hold in contempt until performed (meaning can do various things to you). 
b. “Mandatory Injunction”court to order requiring or mandating a party to take particular acts. 
ii. Prohibitory InjunctionCourt order party to refrain from something that would interfere with ability to carry performance promised under K. 
1. Under contempt of court, party is prevented from doing act that would prevent performance under K. 
2. Court does not issue specific performance for personal service contracts on theory that a court does not want to force parties to work together. 
3. Idea is to penalize, give economic penalty. 
iii. ReformationK should be re-written to reflect true intentions of parties. 
1. A party seeking reformation must establish that:
a. Parties had deal not accurately transcribed in K. 
b. Mistranscription was a results of:
i. Clerical error, OR
ii. Fraud on part of other party. 
iv. In order to Obtain Equitable Relief, Non-breaching party MUST SHOW:
1. Money Damages are Inadequate to give benefit of bargain.—full compensation when put nonbreach party in same place he would have been without the breach (benefit of the bargain); must show that money is inadequate to fully compensate. 
a. THREE FACTORS:
i. Difficult in proving $$ with Reasonable Certainty.
1. Example: New business starting, repudiation of future performance and no way to calc. variable, or output Ks where quantity levels are unknown. 
2. The amount would be too speculative. 
3. Laclede Gas Co. v. Amoco Oil Co. 
ii. Difficulty in procuring a suitable substitute Performance upon an award of $$ Damages:
1. If goods or services are not readily available elsewhere, i.e., they are in some sense “unique” an award of damages would not result in the nonbreaching party ending up in the position had K been performed. 
2. More unique the product, more likely equitable relief will be awarded. Today, the test is “FAIRLY UNIQUE” or undue difficulty in finding replacement, OK. 
3. Land is always considered unique. 
4. Car at dealerships not unique, could only get damages for it. 
5. HYPO: Chevrolet released a limited edition Corvette. made to commemorate the first Corvette to be selected as the pace car for the Indianapolis 500. Approximately 6,000 such cars made – 1-2/dealer. There were several option packages. Sedmak signed a K, and put a deposit down, w/ Charlie’s for one with a particular color and option package. Charlie’s refuses to deliver, intending to sell to another for considerably more money. Sedmak sued for specific performance w/o making a showing that he looked for and could not find another w/ his color and options. HELD: Specific performance ordered. One of the “other proper circumstances” under UCC 2-716 is when cover available only with “considerable expense, delay and inconvenience.”
6. HYPO: Buyer places an order for a couch with unusual dimensions and a very unusual color with a custom couch manufacturer.  Once the couch is finished, Buyer repudiates.  Seller does not try to sell the couch to others, believing it to be too ugly and too specific to Buyer’s home to be viable. Does Buyer win because of lack of mitigation, or does Seller prevail?  If the latter, what damage? HELD: Judgment for full price for S under 2-709(1)(b). Action for price is Seller’s equivalent to specific performance—except for court order. 
iii. Likelihood that Award of Damages could not be collected:
1. If a nonbreaching party has no money, a courts award of money damages is likely not going to be good because wont put in the position would be after K. 
2. A breaching parties insolvency is considered when looking at if to grant specific performance, but there is no hard and fast rule that if no money, then specific performance, merely weighed in. 
3. HYPO: S is to sell palladium, a rare earth metal, to B, a chrome manufacturer.  Delivery in 3 months; payment due upon delivery. There is a relative shortage of palladium in the world. B learns that S is negotiating to sell “its” palladium to another and so brings an injunction action. In defending the suit, S wants to introduce a Dun & Bradstreet credit report showing B is falling further and further behind in paying its bills in the ordinary course of business. Is the D&B report relevant?  YES, R 363 “If performance is not secured to the satisfaction of the court.”
2. Equitable Relief Will not be Awarded if Undue Practical Limitations on a Court’s Ability to Grant Such Relief—A court will not order specific performance if burden on them is too high even if another remedy wont put the party in position before K.
a. FACTORS:
i. Whether the terms of the K are too uncertain to provide a basis for specific performance order:
1. When the court order spec. performance it wants to make order clear enough so that the party subject to the order knows what he has to do to avoid being in contempt of violating the order. 
2. Very different between K being indefinite that cant be enforced and K being indefinite to support equitable relief. 
3. HYPO: Developer and Frank Gehry, Inc. enter into an agreement to build a “state of the art” classroom building that looks a lot like Disney Hall – a look that only Frank Gehry’s firm could realistically do for the price because of its experience. If Gehry threatens to breach, what are the strongest arguments against awarding specific performance?  Damages can be calculated to the penny if law school hired someone else to build it.  R § 359(1) Difficulty in Enforcement and Supervision.  R § 366
ii. Whether the Supervisory Burden on the Court outweighs the Advantages to be Gained by an Order for Equitable Remedy:
1. Occurs when difficult questions are raised to the quality of performance under the decree, when the court’s supervision will have to continue for a long period of time, or when the court will have to supervise a very complex operation. 
2. Even if other damages would be inadequate, burden is a factor courts weigh in their discretion to decide. 
3. Example—Manuf. designs. and test of an airplanecourt doesn’t know how many engineers will need, support personnel, or what machines needs to be ordered to deliver plane on time.  
iii. K calling for Personal Services will not be Specifically Enforced:
1. Personal Service K is any K that not only calls for specific duty but for a specific person to do it.-->No set rule but the more a K calls for performance by a particular person based on that persons individual skills, character, training, talents, etc., the more likely subject to that rule. 
2. So not entitled when would (1)compel undesirable personal relationship OR (2) Party will be left w/o reasonable means of making a living if such order were issued. 
3. HYPO: Hochster promised to work as a personal assistant to De la Tour for a 1 year term on an around-the-world voyage. Hochster, the assistant, threatens to breach the day before the trip, at a time when De la Tour could not realistically find an acceptable substitute. De la Tour sues for specific performance. HELD: Application should be denied. 367(1): “A promise to render personal service will not be specfically enforced,” 
4. HYPO: Hochster promised to work as a personal assistant to De la Tour for a 1 year term on an around-the-world voyage. Hochster threatens to breach the day before the trip, at a time when De la Tour could not realistically find an acceptable substitute. De la Tour, the employer, sues for an injunction prohibiting Hochster from working for anyone else during the year. HELD: Application will likely be denied. R § 367(2): “A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if the probable result will be to compel a performance involving personal relations the enforced consequence of which is undesirable or will be to leave the employee without other reasonable means of making a living.”
5. HYPO: Wagner was an opera singer. Lumley owned an opera company in London. Lumley signed Wagner to an exclusive 3 month engagement to sing in his company. Wagner signed to sing with another company during the 3 month exclusivity period.  She claims she could have sung, and was willing to sing, at both places. Lumley sues for both specific performance (to force her to sing at his opera) and injunction (prohibiting her from singing at the competing company). HELD: Specific performance order denied (R §367(1)). Injunction granted.
iv. Covenants not to Compete
1. General Rule: If a covenant not to compete is freely negotiated and voluntarily assumed by the employee, and if a court finds that the employee did in fact have access to the original employer’s trade secrets, such clauses will be enforced by prohibitory injunction within limits.
2. Limits in Time, Geography, and Scope. 
3. Also, factors in personal relationships such as attorney/client. 
4. GOLDEN PARACHUTE
5. Karpinski v. Ingrasci—π hired ∆ as oral surgeon assistant and had a covenant not to compete in northern NY, forever, and no dentistry or oral surgery. Court held that forever and geographical was OK because still could practice elsewhere. But held that Oral surgery AND dentistry not ok because too limited, reformed the K to say just no oral surgery. 
3. Equitable Relief Will Not be Granted if Certain “Equitable Principles” are Violated
a. Contrary to Public Policy
i. The idea is a court in equity should not issue an order that would be inequitable by violating some other aspect of public policy [R 365]. 
1. Example—Judy selling property in trust for her minor son, it would be violating public policy by her breaching his trust so should sell it. 
ii. Order would be unjust b/c breaching Party’s Assent to K was induced by Unfair Practices
1. Including making an agreement as a result of not being fully informed or involuntarily making a decision. 
2. Unclean hands or sharp practiceseq. rel. not granted. 
3. If duress, undue influence, or any K defenses, no relief b/c by definition, non-performing party is not liable for breach. 
iii. Whether Order would be Unjust as Causing Unreasonable Hardship or Loss to Breaching Party
iv. Whether There is Sufficient Security to Believe the Non-Breaching Party will Perform: 
1. i.e., delivering a Picasso to somebody who will not be able to pay. 
2. No order of specific performance will be issued unless a substantial part of the return performance due to the breaching part has already been rendered, or unless the court determines to its satisfaction that such return performance is likely.
IX. THIRD PARTY BENEFICIARIES
a. Rights of the beneficiary to sue the Promisor
i. Early American Courts divided into:
1. Donee: could sue for breach.
a. Purpose of this was to make gift to benenfiary; or to confer the beneficiary a right against the promisor to a performance that was not already owing, nor supposed to be owing, nor asserted to be owing from the promisor to beneficiary. 
b. Seaver v. Ramson. 
2. Creditor: could sue for breach. 
a. Beneficiary of a contractual promise; 
b. Purpose of which was to satisfy an actual, supposed, or asserted debt the promisee owed the beneficiary. 
c. So when promisor made K with promisee also liable to beneficiary. 
d. Lawrence v. Fox. 
3. Incidental Beneficiary:
a. All third party beneficiaries who were neither done nor creditor. 
b. Could not enforce the promisor’s promise, i.e., merely incidental beneficiary could not sue the promisor for breach if the promisor failed to perform. 
ii. MODERN CONTRACT LAW:
1. Intended Beneficiaries [R 302(1)]—can enforce promise. 
a. TWO PART TEST:
i. Requires a determination of whether designation as an intended beneficiary is “appropriate to effectuate the intention of the parties.” The issue is whether the promisor and promisee intended to grant the beneficiary a right to enforce the promises. 
1. Whether it was made to directly provide a benefit or whether did note intend to create an enforceable duty. 
ii. Can the beneficiary prove that either:
1. Whether performance of promise will satisfy an antecedent obligation of the promisee to pay money OR
2. Whether the promisee intended to make a gift. 
2. Incidental Beneficiaries [R302(2)]—cannot enforce promise.
3. RULES:
a. The promisee must have a duty to the creditor beneficiary to pay MONEY. 
b. Performance of the Promisor’s Promise Need not be made Directly to the Third Party in order to be third party beneficiary (i.e., will). 
c. The identity of the Intended Beneficiary Need Not be Known at the Time of the Promisor/ Promisee K is Made [R 308] (Radio station making deal for a winner)
d. An Intended Beneficiary Need Not Manifest Any Agreement to the Pormisor/ Promisee Contract in Order to Gain Enforceable Rights against the Promisor. 
i. If doesn’t want to be benefitted after finding out, he/she has right to disclaim status within reasonable time after learning about agreement which will make the K inoperable. 
e. A Third Party Beneficiary May Disclaim his Rights to Enforce the Promisor's Promise.
f. Disclaimer by the beneficiary
i. Must give notice of decision 
ii. within a reasonable time after learning of existence of 3rd party beneficiary K. 
iii. must be before the beneficiary agrees to the K. 
iv. If says nothing, has impliedly ratified arrangement by silence after expiration of reasonable time. 
g. SYNTHESIS: All intended TBB are entitled to sue, which can include individuals who were not identified at the time the K between promisor and promisee was entered into, but excludes intended TBP who disclain their rights under the promisor/ promisee K and which excludes citizens benefitted by contracts for municipal services entered into by their elected representatives. 
4. Recurring Fact Situations Whether Beneficiary Intended or Incidental:
a. A Citizens Right to Enforce a Government K with a Private Party to Perform Municipal Service. 
i. Answer given by most courts is that citizens not entitled to sue to enforce the promises of a private company, they are incidental beneficiaries. 
ii. Rationale: (1) must find hat the city and the company intended to confer enforceable rights to private companys promised performance. (2) not creditor like because city doesn’t owe citizen money and not a gift-like because no evidence that wanted to make gift. (3) POLICY: would create an immense burden if citizens could sue the company all individually would decrease number of private companies that want to do work. 
b. Construction contracts
i. Developers not entitled to sue subcontractors because again the relationship doesn’t exist to satisfy R302. 
5. DEFENSES OF PROMISOR AGAINST THIRD PARTY BENEFICIARY: 
a. R 309(1): A promise creates no duty to a beneficiary unless a K is formed between the promisor and the promisee; and if a K is voidable or unenforceable at the time of its formation, the right of any beneficiary is subject to the infirmity. 
i. The beneficiary stands in the shoes of the promisee and is subject to any defenses the promisor could assert in a claim brought by the promisee. (Basically promisor can tell beneficiary that wont do something because promisee has not done his part.) 
b. An intended beneficiary is subject to any defense the promisor has against the promiseeBen. stands in shoes of promisee. 
c. An Intended Beneficiarys right to sue the promisor is subject to any limiting ot conditional terms of the promise/promisee contract. conditions are still enforceable. 
d. An intended third party beneficiary recovery against the promisor is subject to offset by the amount of any damages the promisor suffers as a result of an immaterial breach by the promisee. 
e. The promisor is entitled to assert against the beneficiary any defense (or failure of condition he or she could assert in a suit brought directly by the promisee vs. the promisor; but cannot assert defenses the promisee could assert in a suit brought by the beneficiary. 
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6. INTENDED BENEFICIARY vs. PROMISEE: 
a. An intended beneficiary retains whatever rights he or she had to bring suit against the promisee before the promisor/ promisee agt. was made but gains no additional rights to sue the promisee as a result of third party beneficiary contract. 
b. So creditor-like beneficiary can:
i. Enforce the antecedent duty to pay the debt owed by the promisee OR
ii. The new duty to pay the debt, owed by the promisor. 
c. Judgments may be obtained against both the promisee and the promisor, but may only be satisfied once. It is up to the beneficiary which party he or she seeks enforcement.
d. In donee situation, likely to enforce only the new duty because can’t enforce something that wasn’t there before. 
7. PROMISEE vs. PROMISOR for non-performance: 
a. Promisee can sue promisor for non-performance but as trustee for $ for the third party beneficiary and any recovery is owed to Lawrence. 
8. PROMISOR & PROMISEE MODIFYING CONTRACT:
a. Second restatement says that an intended beneficiarys rights vest upon his or her reliance on the promisor’s promise. [R311(3)]
i. Promisor and Promisee can freely modify or terminate the promisor’s duty to the beneficiary until the beneficiary both KNOWS AND RELIES on the promisor’s promise. 
1. THEY CANNOT WHEN:
a. There is a no modification clause in the promisor/ promisee agreement R311(1)
b. Before receiving notice of the modification or discharge the beneficiary materially changes position in reliance on the K (including bringing suit on it); R 311(3); OR
c. Benefiary manifest assent to the K at the request of either promisor or promisee. 
2. Minority View: Ben. Rights vest upon execution of Promisor/ Promisee promise.
3. Minority View: Ben. Rights vest upon knowledge by beneficiary of promise. 
9. Differences between Third party beneficiary and accord and novation agreements:
a. In an accord and novation, creditor must agree that performance (or promised performance) by a third party will discharge the antecedent debt while in 3rd party doesn’t even have to know about it. 
10. Difference between third party beneficiary and Assignment:
a. In an assignment, there are two contracts formed. There is the original contract, followed by a second one in which the rights under the first are assigned to a third party. 
b. In third party beneficiary, only one contract is involved. 
X. ASSIGNMENTS
a. An assignment is a transfer of contractual RIGHTS to a third party (unlike delegation where it is DUTIES). 
i. AssignOR (or obligee, promisee) is the party who transfers a right to receive contractual performance to a third party. [PERSON WHO WAS OWED PERFORMANCE BY OBLIGOR and TRANSFER RIGHT TO 3rd]
ii. ObligOR Party who initially promise performance to the assignor but who, after the assignment, now owes duty of promised performance to third person. 
iii. AssignEE The third party who receives, from the assignor, right to performance by the obligor. 

		ASSIGNOR					       OBLIGOR (owes perf)

		
		ASSIGNEE

iv. After there is a valid assignment, the assignor no longer has the right for the obligor’s performance; that right belongs only to the assignee. 
b. TWO TYPES OF ASSIGNMENTS:
i. Gratuitous Assignment—one in which the assignor’s purpose in making the transfer of the K right is to confer a gift to the assignee.
1. Promise of obligor to pay assignee does not fail for lack of consideration because the obligor’s promise to pay is supported by whatever consideration she received for in the initial K between assignor and obligor. 
ii. Assignments for Value—one in which assignee has given consideration to the assignor in order to receive the benefits of obligor’s promise (common in accounts receivable financing). 
c. EFFECTIVE ASSIGNMENT ELEMENTS:
i. Assignor must manifest a present intention to transfer an existing contractual right to the assignee without further action by the assignor. 	
1. Present transfer so nothing else needed in the future. 
a. After-Acquired Property Clause:
i. Article 9 of the UCC allows that a party assign all the contracts receivable he currently has, and all “after acquired” accounts in a single transaction. The transfer is automatic. But it is not effective until an actual K right from a particular restaurant is transferred. 
2. HYPOS: 
a. Situation with Delia, First Bank and Freddie Mac.  Valid assignment of First Bank to Freddie Mac of the right to Delia’s payment?
i. Yes. Manifestation of transfer of an existing right (right of First Bank to receive Delia’s payments) w/o further action by assignor, and, b/c of payment, manifestation of assent by assignee. No issue regarding notice to Delia (obligor).
b. Caplan owes $2,000 to Guido as he went big on Kentucky over U. Conn.  Guido is at Caplan’s office seeking immediate payment. Caplan moseys upstairs sells his special beard grooming guide to Brain for $2,000, and, at the time of contracting, tells Brain he is assigning to Guido his right to the payment. Valid assignment?
i. No. Guido is an intended TPB, not an assignee, w/ Brain as promisor and Caplan as promisee. Assignments require the transfer of existing contractual rights, and Guido got his rights at the formation of the Caplan/Brain K.  A valid assignment requires 2 transactions – the original K and the assignment.  TPB is formed with just 1 K. If the Caplan/Brain contract was already in existence, Caplan could assign his right to payment; Brain would be obligor. 
c. S makes a revocable offer to sell a specific car to B for $10K. B assigns the right to purchase the car from S to C, who tenders the $10K. Is S contractually obligated to sell the car to C?
i. No. Offeror is still master of the offer.  What is assigned must be an existing contractual right, and not a “power” of acceptance. Rights to accept under option Ks are assignable. 
ii. There must be no prohibition against assignment of the particular right.
1. Generally all K’s can be assigned. A K may not be assigned only when:
a. Violates public policy
i. Employee cannot assign future wages to creditor (but judge can allow garnishing of wages). 
b. Assignment would materially and adversely affect the obligor’s rights, duties, or justified expectations under the K. 
i. when the assignment results either in a material increase in etiher the  burden of, or the risk to, the obligor; (paint 3,000 sq. foot house to paint $15,000 sq. foot house) or
ii. when the assignment results either in a material impairment of the obligor’s chance of obtaining return performance, or in a material reduction of the value of the return performance due the obligor (promoter impaired bc assignor (rock star) assigned right to choir). 
c. Purported Assignment that violates a valid “no assignment” provision in the assignor/ obligor K is ineffective
i. Courts don’t want to allow no-assignment clauses so will construe as narrowly as possible. 
ii. Generally hold that such clauses operate for benefit of obligor (hence if obligor consents, effective)
iii. Courts tend to construe a term in an agreement prohibiting assignment of the K as prohibiting only a delegation of performance, and not assignment of rights absent clear evidence of the parties’ contrary intention [R322; UCC 2-210(3)]; so will construe this as a limitation for another party to perform but not as an assignment getting someone elses performance. 
iv. Courts will construe this as a duty not to assign a contractual right so if assigned, obligor can make a lawsuit to collect damages for breach that he violated the K but the assignment itself is valid. 
v. “No assignment without obligor consent” will be enforced if obligor’s refusal is made in bad faith or is unreasonable. [applied in LL/ tenant situations where LL must accept assignment to another renter if reasonable. 
iii. Transfer must be with no further action or manifestation by the obligee [R 324].
iv. Assignee must Agree to the Assignment to Make it Effective
1. Generally, the assignee has to agree to the assignment (not the obligor).
2. Never an issue in an assignment for value, b/c the assignee is paying for the right and thus manifests assent via the “value” K. But always an issue in a gratuitous assignment—it is never effective until the assignee manifests assent. 
d. Issues Arising in Assignments:
i. Notification of the Obligor of the Assignment is Not Necessary for an Assignment to be Effective. [R 327(1)]
1. Absent K agreement to do so obligor need not be notified of the assignment before it becomes effective. 
ii. Effective Assignment can be Partial [R 326]
1. Assignor can make an effective assignment of only part of the duties owed by the obligor under the assignor/obligor K. Obligor thereafter owes duties to both. 
iii. An effective assignment can be Condition or otherwise Limited
1. Example: Ryan is entitled to $1000 from Sue. Ryan assigns his right to the $1,000 payment to David, on condition that David gets an A on K midterm. =VALID.  b/c assignment of a present K right, however assignment isn’t absolute and limited in scope. 
iv. DIFF BETWEEN THIRD PARTY BEN K:
1. Assignment has 2 K’s where there is an existing K between obligor and assignor and the second K is the K between assignor and assignee assigning that right from obligor. 
2. The 3rd party ben K is one K where Promisee and Promisor make K for ben. 
v. Interpretation of phrase “assignment of the K” or “...of ALL my rights under the K”
1. Such a transfer acts both as an assignment of rights AND a delegation of any Executory duties of that party under the agreement. 
vi. Oral Assignments are Effective Unless the Subject Matter of the Assignment is Within SOF:
1. Statute of frauds make a K voidable, not void. If statute applies and is not satisfied, assignee may not enforce assignment against obligor. 
e. RIGHTS OF ASSGINEE AND DUTIES OF OBLIGOR AFTER VALID ASSIGNMENT:
i. Assignee is deemed to have stepped into the shoes of the assignor upon an assignment. 
ii. ONLY THE ASSGINEE CAN ENFORCE OBLIGOR’S DUTY TO RENDER ASSIGNED PERFORMANCE. 
iii. When you assign your rights under the K and obligor owes duty:
1. If obligor performs to assignor before he gets notice, obligor’s duties are discharged [R 338(1)]
2. After such notice, if obligor performs to assignor, obligor still owes duty to Assignee. (can sue assignee for restitution). 
f. DEFENSES THAT CAN BE ASSERTED BY OBLIGOR when Sued by ASSIGNEE:
i. Any defenses or claims that could have been asserted by the obligor against the assignor can be asserted by the obligor against the assignee. 
1. Can assert SOF, duress, undue influence, lac of consideration, fraud, or other defense if applicable. 
ii. Holder in due course
g. When can Assignee Sue Assignor:
i. Breach of warranty: when an assignor assigns K to assignee, there is an implied warranty. Warranty states that:
1. He will do nothing to impair or defeat the value of the warranty and has no knowledge of any fact which would do so; and  
2. Right assigned actually exists and is not subject to defenses good against the assignor. 
a. DOESN’T WARRANT THAT:
i. The obligor is solvent or that the obligor will perform. 
ii. There is no warranty in gratuitous assignments and so no claim exists as a result of the assignment. 
3. HYPO:
a. Buyer purchases a big screen TV on credit from Best Buy. Buyer is to make 10 payments of $100 month. Buyer repudiates, and says he is not going to make any payments. Best Buy thereafter sells (assigns) the K with Buyer to First Bank for an immediate payment of $800. Buyer doesn’t change his mind and doesn’t pay First Bank.  May Bank sue Best Buy, or is it limited to suing Buyer, the obligor, under R § 333(1)?
i. First Bank (assignee) can sue Best Buy (assignor). R § 333(1)(a): Assignor “warrants to the assignee that he will do nothing to defeat or impair the value of the assignment and has no knowledge of any fact which would do so.”
b. Same situation with Buyer, Best Buy, and Bank. This time, Buyer does not repudiate before the assignment. However, after the assignment, Buyer refuses to pay Bank, claiming he just got laid off work and has no money. May Bank sue Best Buy for breach of warranty under R § 333?
i. No. R § 333(2): “An assignment does not itself operate as a warranty that the obligor is solvent or that he will perform his obligation.”
h. RIGHTS OF ASSIGNOR AND OBLIGOR TO MODIFY/ TERMINATE ASSIGNMENT AFTER ASSIGNMENT:
a. VALUE: Assignors and obligors have no right to modify assignment after an assignment for value has been effectively made (irrevocable).
b. GRATUITOUS: Generally, fully revocable and modifiable. 
i. Irrevocable only when:
1. In writing and signed by assignor 
2. Assigned accompanied by delivery of a customary symbol or so-called “token chose.” Lottery ticket, for example, is a symbol. 
3. Assignee has relied on assignment; OR
4. Assignee had received performance by the obligor of the assigned duty.
c. HYPO:
i. Best Buy sells a big screen TV on credit to Buyer $1,200, with 12 payments @ $100/month. Best Buy assigns the right to collect monthly payments from Buyer to Bank for immediate payment of $850. Buyer (obligor) is notified and begins making payments to Bank. The next month, Best Buy contacts Buyer and directs Buyer to recommence paying Best Buy. What effect if Buyer makes the next payment to Best Buy? 
1. Assignments for value cannot be modified or terminated after the assignment; they are a separate K. The assignee would have a breach of warranty claim vs. the assignor and a failure to perform (breach) claim against Buyer, the obligor, if he pays Best Buy.
ii. Because he wants to do something nice for his Sister, Mark dispatches a signed letter to both Janet and Sister stating that he is assigning his contractual right to receive $5,000 from Janet to Sister. The next day, before payment has been made or is due, Mark and Janet agree to modify the agreement so that payment is to be made to Mark. Can Mark and Janet validly modify the assignment under R § 332?
1. No.  Gratuitous assignments may generally be modified at will by the assignor and obligor, but that rule is subject to several exceptions, one of which is if the assignment is made in a signed writing.  R § 332(1)(a).  
XI. DELEGATIONS
a. A delegation occurs when a party transfers a contractual obligation of performance to a third party. 
i. Delegating Party—“obligor” of “delegator” party who transfers the duty of performance under a K to third party. He is under an obligation to undertake Executory duties in the K. By means of delegation, transfers to someone else in the obligation to perform some or all of these duties. 
ii. Obligee—party who is in a K with the delegating party before delegation occurs and who is owed performance. 
iii. Delegate—party who is not a party in the original party/ obligee agreement. Delegate is a party to whom delegating party transfers obligation to peform a duty owed to the obligee. 
iv. AFTER DELEGATION, DELEGATE ACQUIRES RIGHT TO, BUT NOT DUTY OF PERFORMANCE TO OBLIGOR; OBLIGEE MUST ACCEPT PERFORMANCE. (obligor must allow but cannot sue)
v. HOWEVER, PERFOAMNCE BY THE DELEGATE OF THE DUTIES DISCHARGES THE OBLIGATION OF THE DELEGATING PARTY. 
vi. After delegation, if delegate hasn’t accepted yet, Obligee can only bring suit against Delegating party for non-performance. 
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b. Elements of Effective Delegation
i. Delegating party must manifest an intention to delegate
ii. Delegation must be permissible, i.e., there must be no prohibition against the delegation of that particular duty. 
1. Violates public policy. 
a. Example: municipal service in jail to private company. 
2. Obligee has substantial interest in having original obligor perform the duty. 
a. The more performance depends on particular skills, character, training, taste, discretion, etc., of the delegating party, less likely duty may be validly transferred. On other hand, the more performance is ministerial calling for little discretion by delegating party, the more likely it is such a delegation will be upheld; 
b. In certain K’s, the more the delegating party retains control over the delegate, the more likely it is that the delegation will be upheld. 
c. Can agree to it.
d. HYPOS:
i. Bob cannot allow a more qualified professor, Tris, to take over his duties because school has a “substantial interest” that bob do it. If Tris did teach w/o schools permission, neither Bob nor Tris would be entitled to payment from school.
ii. Same thing for doctors giving another doctor their duty when patient asleep. 
iii. B, with a FICO score of 825, owes S $300. B delegates his duty of repayment to Elmo, a bum. Would the delegation be valid?
1. Yes. S has no “substantial interest” in having B pay money.  Remember, it doesn’t mean B is off the hook – just that Elmo acquires a right to pay the debt as well. R § 318, Cmt. a, Ill. 1.
iv.  Suppose S objects to Elmo repaying the $?
1. Obligee’s objections are irrelevant.  Upon an effective delegation, the delegate has a right to perform.
v. What result if Elmo tenders the $300 to S, and S refuses to accept it?
1. B’s duties would be discharged.  
vi. Best Barber beauty co had K with Nexus. Best Barber delegates to Sally beauty Co. Sally beauty Co. are direct competitor of Nexus. 
1. K could not be assigned because the rule bars the delegation of duties if there is some reason why non-assigning party would find performance by a delegate a substantially diff. thing than what he bargained for. 
vii. Macke Co v. Pizza: K’s were assignable and the duties under then delegable, to Macke, b/c the duties under the K were not dependent on particular skills, character, training, taste, etc. even though Pizza specifically did not want Macke’s services in the past. 
iii. No delegation clauses will be enforced. 
1. A purported delegation that violates a specific “no delegation” clause in a K is ineffective. 
iv. The obligee need not assent to, or even be aware of, the delegation for it to be effective.
1. As long as duty is properly delegable,, a delegation is effective even if the obligee does not know of it, or even if the obligee protests to it. 
c. PRINCIPAL CONSEQUENCES OF AN EFFECTIVE DELEGATION:
i. Delegate acquires a right to perform the delegated duty
1. Once delegation becomes effective, obligee must allow the delegate to perform the duty or obligee will either be in breach for not allowing or be declared as having forfeited the right to sue anyone for non-performance of the duty. 
ii. Duty of the delegating party to render performance to the obligee is not discharged upon delegation. 
1. If delegate does not perform transferred duty after an affective delegation has taken place, the obligee still remains the right to sue the delegating party for breach. (still in the picture unlike assignment)
iii. Performance by the delegate of the transferred duty discharges the duty the delegating party owed the obligee.
1. After this, duties owed by delegating party to obligee are discharged. 
iv. The delegate generally acquires no duty to perform the delegated tasks. He or she obtains an enforceable obligation to perform those delegated duties only if the delegate manifests an express assumption to undertake them. 
1. Even when there has been an assumption of duties by delegate, such action doesn’t discharge the duty of the delegating party. (diff when becomes novation)
2. In a delegation followed by a delegates specific assumption of the transferred duties, the obligee is thereafter owed two enforceable duties:
a. The original one, owed by delegating party.
b. New one, owed by delegate (under 3rd party beneficiary K).
c. If Garage comes to you and asks to make sure not to be sued under the K, requires a novation. 
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v. If the delegation occurs as a result of a K between the delegating party and the delegate (as typically the case), the right of the delegating party to sue the delegate upon non-performance is the same as the right of the promisee to sue the promisor for non-performance under a third party beneficiary K. 
d. DISCHARGE OF DUTIES BY SUBSEQUENT AGREEMENT, SUBSTITUTED PERFORMANCE, SUBSTITUTED CONTRACT (Including Novations), MUTUAL RECISION, AND RELEASES
i. Substituted Performance
1. Transaction in which party owing duty under K arranges to discharge the duty by making a different performance then called for in original K. 
a. Unilateral K:
i. Offer is promise to discharge duty; acceptance is offeree’s performance; consideration constitutes bargained for exchange of the offeror’s promise to discharge a duty in return for offeree’s act.
ii. Irrelevant where original person or third party so long as obligee agrees to accept different performance.
iii. Only discharged by performance; otherwise, if by promise, would be a substituted K or accord situation, not substituted performance. 
ii. Substituted Contract
1. Transaction in which a party owing a duty under a K discharged it by promising different performance than that originally called for under the K.  
a. Bilateral K:
i. Offer is promise to discharge debt upon promised performance of an act; Acceptance is the offeree’s promise to do the act called for; Consideration is each partys bargained for promise.
ii. Original obligor promising new duty: substituted contract; i.e., the substitution of promised duties under one K for promised duties under another. 
iii. Third party promising new duty to original obligee: Novation (If third party breaches, creditor can only sue the third party and not the person in the original K).
iv. Effect of substituted K or novation: original debt is immediately discharged; so if breached, can sue under new K but not old one (so can sue for sweater but not for debt)
iii. Accords (DIFF BETWEEN ACCORD AND SUB PERF??
1. Transaction in which party owed a duty under K agrees to enter into what would otherwise be a substituted K, except that the duty due under the original K is discharged only when the duties promised under the accord are actually performed [R 281(1)]
a. Until full performance, original obligations are merely suspended. So when the newly promised duties in accord are fully & completely performed, obligations under both agreements have been satisfied (281(2))
b. If new duty breached, duty under original K is no longer suspended and can be enforced. 
i. Obligee has the option of either suing to enforce original duty, or suing for the breach of the promises made in accord. 
ii. No special name for third party. 
iii. It is much more beneficial for creditor to enter into an accord. 
iv. In order to find if accord, sub perf, or sub K, must examine language. 
c. Issues under Accord:
i. Whether lack of consideration makes settlement agreement enforceable
1. Paying an amount less bring up the pre-existing duty rule in consideration but common law allows for debtors to satisfy their debts for less than the amount.
2.  For consideration not to be present, the creditor must establish that:
a. Debt was not disputed sum
b. No bona-fide dispute as to whether debtor owed full amount of debt; and 
c. Creditor did not receive some additional benefit from the accord than he or she had under original K. 
i. Under UCC 1-306, a written settlement of claim arising out of the breach of K is enforceable even without consideration. 
ii. The effect of a debtor attempting to discharge a disputed debt by tendering a check “in full satisfaction” of the debt;
1. Creditor cashes check w/o doing anything to language on back, creditor impliedly accepted by silence. 
a. Creditor has accepted to discharge the debt & any duty to repay full amount is suspended. 
iii. Creditor crosses out language and writes cashing of check is without prejudice to my rights to enforce full amount of debt, can creditor cash it and still sue for remainder?
1. Accord takes place even if creditor crosses out language and writes “without prejudice.” Cannot cash check, retain proceeds, and retain right to sue. 
iv. Mutual Recession and Unilateral Recession
1. MUTUAL:
a. Agreement whereby each party in a bilateral K agrees to discharge all the remaining unexecuted duties of the other [R 283]
i. Bilateral K 
1. Offer is promise to discharge all remaining duties under the agreement upon reciprocal promise from the offeree. 
2. Acceptance is the reciprocal promise by the offeree
3. Consideration is the bargained for exchange of such promise (must have Executory duties remaining on both sides); destruction is consideration!
2. UNILATERIAL:
a. So long as in writing, enforceable without consideration R227(1). 
i. Generally, enforceable even when oral; exception is when duty to transfer interest in land (SOF). 
v. Release
1. Enforceable promise by a party that he or she is discharging a duty owed to him or her immediately or upon the occurrence of some condition [R284]
2. Common law said consideration but now by statute; states today find that release is binding even in absence of consideration.






XII. WARRANTIES
a. Express Warranty [UCC 2-313]
i. Buyer seeking to prove must establish:
1. Seller made sufficiently factual promise about qualities or attributes of goods which were subject matter of K and were not true. 
a. Actionably, sufficient express warranty can be made by there separate but related ways:
i. Affirmation of fact or promise by seller relating to goods [UCC 2-313(1)(a)]
ii. A description of the goods made by seller [UCC 313(1)(b)]
iii. Sample or Model shown to buyer as representative of goods buyer will receive [UCC 2-313(1)(c)]
iv. **Factual**has the same standard or misrepresentation does. i.e., saying car is 25m/g vs. saying car was cool**
v. Statement must relate to quality or attribute of the goods. 
2. Factual promise was basis of bargain and failure of good to live up to representations caused buyer’s damage. 
a. Basis of the bargain divided into two views:
i. First view:
1. synonym for reliance; meaning that buyer must have relied on sellers factual promise in deciding to purchase the product before a buyer can recover for breach of warranty. 
a. If buyer hears of read something seller said about product and relies on representation in making decision to purchase, seller should be liable if good doesn’t have promised qualities. If didn’t hear before bargain, not basis of purchase. 
b. Rationale: Reliance has long been requirement and not fair to get recovery if wasn’t aware of theory. 
ii. Second View:
1. Factual affirmations of seller were made sometime before sale took place. 
a. Timing requirement only requires proof that seller made the factual affirmation before sale. 
b. Rationale: designed to punish a seller for not living up to the promises he made about goods. If says nothing, no express warranty limitation. 
c. Comment 3 of UCC says no reliance on particular statements needed. Buyer paid for warranty in price of the good presumably so seller can recover costs. 
3. DISCLAIMING EXPRESS WARRANTY:
a. Before K made, seller can take back the factual affirmation made upon basis of bargain. 
b. Problems arises when oral warranty made and then a K is about to be signed without it the buyer wont understand its not there. 
c. UCC 2-316(1):
i. Warranty and disclaimer must be harmonized so both can be found valid and enforceable. So if there is an oral warranty and then a written thing saying no warranties, might be able to construe as no warranties except for that oral one. 
ii. If cannot be read consistently, then buyers rights are circumscribed. This is subject to parol evidence rule which would make it a contradictory term. 
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b. Implied Warranty of Merchantability:
i. In today’s society, buyer is entitled to representative good of the type he buys. If seller wants to sell below quality, has to put a disclaim the merchantability warranty to put itself in that position. 
ii. Buyer seeking to enforce implied warranty of merchantability under UCC 2-314 must prove:
1. Seller was a “Merchant”
a. Merchant someone who deals in goods of the kind, or otherwise holds himself out as having skill or knowledge peculiar to practices or goods involved in transaction by virtue of his occupation. 
2. Goods sold by Seller were Not “Merchantable”
a. Most common examples of what is merchantable:
i. Pass without objection in trade
ii. Are of fair average quality; and 
iii. Fit for the ordinary purposes for which goods are used. 
iii. DISCLAIMER OF IMPLIED WARRANTY OF MERCHANTABILITY
1. UCC 2-316(2):
a. Can be disclaimed in plain statement of declaimer in which the word “merchantability” is used. must be conspicuous. 
i. Many states require in writing. 
b. In order to disclaim ALL warranties, can sell goods “as is” UCC 2-316(3)(a). 
c. We used to have caveat emptor, which works but says risk is on the buyer. Could work if there were face-to-face transactions but then there was industrial revolution. 
c. Implied Warranty of Fitness for a Particular Purpose
i. Sometimes buyer wants particular attributes or qualities in a good and asks seller to get those qualities; it is only fair that the seller be held accountable if goods do not have those qualities. 
ii. ELEMENTS:
1. Buyer had an unusual or particular purpose in mind for goods. 
2. Seller had reason to know of particular purposes (usually because buyer told seller)
3. Seller has reason to know that buyer is relying on seller’s skill or judgment to select or furnish goods that will meet needs.
4. Buyer relied on seller’s skill or judgment in selecting suitable goods.
5. Goods didn’t perform as warranted. 
iii. DISCLAIMER IMPLIED WARRANTY OF FITNESS FOR PARTICULAR PURPOSE:
1. UCC 2-316(2) Two ways:
a. Statement such as “there are no warranties which extend beyond the description on the face hereof”
i. Courts wont give these effect unless they are either: conspicuous or otherwise known by the buyer. In real life, no particular words to be used but rarely without these words. 
b. Can use same rules in the merchantability warranty. 
c. There’s no conspicuous requirement in 316(c); ISSUE new or used good. 
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d. APPLICABLE TO ALL:
i.  Notice & Privity:
1. Notice Requirement under 2-607(3): Buyer must notify seller in reasonable time of warranty breach being discovered. Courts will disregard to hold unconscionable because how can a lay person know?
2. Who is Proper Defendant: UCC 2-715:
a. Old common law wouldn’t be able to sue the manuf. of product when bought froma  retailer. 
b. Modern warranty law eliminated vertical privity requirement because everyone benefits from the sake of goods to consumer so everyone in chain should share liability for goods that do not perform as warranted. Also, in these cases manuf. is usually the wrongdoer. 
3. Horizontal Privity: UCC 2-318
a. comes from the example if I buy a lawnmower but my neighbor uses it and gets injured. How far does the warranty extend:
i. THREE VIEWS:
1. Natural persons who are in household of buyer or guests in his home and who are the injured persons. 
2. Any natural person who may reasonably be expected to use, consume, or be affected by the goods...and who is injured. 
3. Person who may be reasonably expected to use, consume, or be affected by the good. 
ii. WARRANTY DEFENSES
1. Two complete defenses:
a. Assumption of Risk
i. Seller needs to prove that P knowledgeably and voluntarily undertook a known risk in using the product as he or she did, understanding the magnitude of the risk at the time it was taken, then the seller has a complete defense to the warranty suit. 
ii. When assump has been eliminated by comparative negligence, split about recovery. 
b. Say recovery should not be offset by negligence. 
c.  Unforeseeable Misuse of Product
i. That use was what caused the injury not the product defect. 
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Delegations

At start of K, had both duty and right to deliver car to M.Bags
Delegating Party Obligee
Downtown Mercedes neybags

Originally Downtown,
tg satisfy K; After the delegation,
if] .M. fails to deliver, suit is against

st accept car from S.M. But
ntown only.

ion, Delegate has the right to deliver car to M.B.

‘When there is an “assignment of the K,” presumption is that there was
simultaneously an assignment by Downtown of the right to receive
payment from M.Bags, as well as delegation of the duty to deliver the car.
See R § 328(1); 2-210(5)
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Delegations

At start of K, had duty to pay Snap On.
Delegating Party , Obligee
Garage b —*Snap On Tools

Originally had the right to collect moiithlyayments from Garage

legate has the right but not the obligation to

‘Who may Snap-On sue: Garage, Mechanic or both as a matter of delegation?

Garage only. A “contract to assume the duty” between the delegate and
the delegating party does not “discharge[] any duty or liability of the
delegating obligor.” R § 318(3).

But give me the theory on which Snap On can sue Mechanic.
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Third Party Beneficiary K
Bargains for promise (monthly payments) that directly benefits TP

Promisee —, * Promisor
 (Garagey nic)
- Owed $ to Snap On

Thirb Party Beneficiary

(Snap On)

Promises to performyan act
(taking over Garage’s payment)
which would directly benefit TP

Snap On can sue as an intended TPB of the Garage/Mechanic K, but
not as the obligee of the delegation between Garage and
Mechanic.

Typically the case with delegation for value.
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Elements of Express Warranty Claim
2-313

= Sale of goods
Any of the following made by, or attributable to, the seller:
irmation of fact or promise which relates to the goods (2-313(1)(a)):
! Description of the goods (2-313(1)(b)): or
— Sample or model of the goods (2-313(1)(c))
u The affirmation, promise sample or model becomes part of the “basis of
the bargain”
®  -sameasreliance
- made by Seller before contract is formed (see Cmt. 3, .. . no
particular reliance on such statements need be shown in order to weave
them into the fabric off the agreement.”
® - Hauterv. Zogarts (see Cmt. 8)
m The goods fail to conform to the affirmation, promise, sample or model.
» The failure to conform causes (both in a “cause in fact” and in a
“proximate cause” sense)
» Damage
» Notice and Particularization to Seller (2-607(3); 2-605)
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Elements of an Implied Warranty of
Merchantability Claim
2-314

Sale of goods
Seller is a merchant with respect to goods of that kind
The goods do not live up to one or more tests of
merchantability: (may come from U/T or C/D)

— Pass w/o objection in the trade

— Fair and average quality (if fungible)

— Fit for the ordinary purpose for which such goods are used

— Within standards and tolerances set forth in the agreement

— Adequately packaged and labeled
— Conform to the promise of affirmations on the container or label

= The Failure to live up to merchantability causes (cause in
fact and proximate cause)

= Damage

= Notice and particularization (2-607(3); 2-605)





image7.jpeg
Elements of an Implied Warranty of Fitness for
a Particular Purpose Claim

2-315
Sale of goods

Seller at time of K had reason to know of any particular
purpose for which the goods are required and

= S had knowledge the B is relying on the S°s skill or judgment
to select or furnish suitable goods

= B actually relied on S’s skill and judgment

m Goods are not fit for particular purpose for which they are
required

= Failure to meet fitness requirements causes (both cause-in-
fact and proximate cause)

= Damages
= Notice and particularization (2-607(3); 2-605)
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Selected “Maxims” of Interpretation

B Absent contrary intention, where language has a generally
prevailing meaning, it is interpreted n light of that meaning, and
technical terms are given their technical meaning when used in

ntext. R § 202(3). X
pecific terms are given greater weight than general language. R
203(c)

L On(e ;);mvision says “All light fixtures excluded.” Another says, “The
light fixture in the dining room is to be included as part of sale.”

m An interpretation which gives a reasonable meaning to all terms
izsogr(egerred to a meaning which leaves part to no effect. R §

a

—"All fixtures are to be excluded except the one in the dining room,

| Separately negotiated or added terms are given greater weight
than standardized terms. R § 203(d)

— Printed language in form contract: “Deliveries are to be on business
days only.” A handwritten and initialed part of the K says, “Deliveries
are to be on the 10™ of the month, even if the 10™ falls on a weekend or
aholiday.” _ )

m Contracts are interpreted against the drafter. R § 206
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