I. Traditional Contract Formation
A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty
· The formation of a contract requires a bargain in which there is (1) a manifestation of mutual assent to the exchange and (2) consideration
· A bargain is an agreement to exchange promises or performances
A. Mutual Assent
a. Intention to be bound 
Mutual assent requires evidence the parties intended to be bound by the terms of the agreement
· Evidence of intent can be shown in writing, orally, or through conduct
· Ex. Not saying you will sell/buy a car (but thinking it) is not evidence of mutual assent b/c there is nothing to make either party believe they will sell/buy the car
· Evidence will be viewed objectively and will not consider the intent of the parties but what a reasonable person in the position of the parties would have thought it meant
· Ex. Saying “I will sell you my car” even if you are thinking that you never would will be viewed as giving your assent b/c a reasonable person would believe you wanted to sell your car
· Ex. Ray v. William Eurice: the parties disagreed on if they agreed to a longer or shorter specification, the court held the longer specification b/c the defendant signed it and thus a reasonable person would infer he assented to the agreement, so there is mutual assent
· Ex. a builder agrees to tougher standards set by the buyer but thinks she will actually build to a more lax standard, then she builds to her own more lax standard; the buyer would win b/c the builder agreed to and signed the tougher standards
· Ex. a builder sends over lax standards and the buyer sends back tougher standards w/ a memo in bold telling the builder to pay attention to the tougher standards, the builder ignores the standards and builds according to the lax standard which she thinks they agreed to; the buyer would win b/c someone in the buyer’s shoes would believe the builder when he agreed had read the entire document b/c he signed it
Exception: if the buyer knows the seller does not really mean their offer, there is no mutual assent b/c a reasonable person in the buyer’s position would know the seller isn’t serious based on their past interactions
· Ex. Pepsi-points: clearly they weren’t serious in offering to buy a jet plane w/ pepsi points
· Ex. Lucy v. Zehmer: it was reasonable for a man to believe he bought land from his friend even though it was over drinks at a bar b/c of their past dealings, so a reasonable person would believe the offer was serious
b. Offer and Acceptance
The manifestation of mutual assent to an exchange ordinarily takes the form of an offer by one party followed by an acceptance by the other
· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it
· It’s an offer if it is clear that if the offeree accepts, the deal is done
· The offeror is the master of the offer, meaning they make the terms
· Acceptance of an offer is manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer
· Acceptance requires 3 elements:
1. Offeree manifesting assent
2. To every term of the offer
3. In the manner the offer requires
The Mailbox Rule: Revocations and rejections are effective upon receipt and acceptances are effective on dispatch
· This is the default rule, and the offeror can choose an alternative
· If you change your mind:
· Rejection followed by acceptance: whichever gets there first is effective, no benefit of the mailbox rule
· Acceptance followed by rejection: acceptance effective unless rejection gets there first and offeror relies on the rejection
· Ex. if a buyer received your rejection and then sold their car to someone else, they were relying on your rejection
· Exception: for option contracts, acceptance of the underlying contract is effective upon receipt

1. Bilateral Contracts v. Unilateral Contracts
Bilateral contracts are accepted by promising to perform
· Ex. “I promise to pay you $100 if you agree to mow my lawn on Sunday”; “I agree to mow your lawn under those terms” - contract has been formed
When both parties still have to perform the promises of the contract, it is called an executory contract
Unilateral contracts are accepted by doing the thing asked for
· The offeror is not looking for a promise but an action which the offeree must complete to fulfill the contract
· Ex. “I promise to pay you $100 if you mow my lawn on Sunday”; “I agree to mow your lawn under those terms” - acceptance once he has mown the lawn, no contract is formed until that moment
· Until performance is completed, the offeror can revoke the offer
· Ex. Petterson v. Pattberg: parties entered a unilateral contract which would be formed upon completed payment, but because they wouldn’t accept the money there was no completed performance so no contract
· Part performance: Once the offeree has begun performance, the offer is irrevocable (but no contract is formed until the performance is completed)
· Creates an option in favor of the offeree
· Courts may require that you must complete substantial performance to make offer irrevocable
· Ex. Cook v. Coldwell Banker: company which offered bonuses after reaching a threshold of sales created a unilateral contract; could not change the bonus offer and could not revoke the offer b/c the plaintiff had rendered substantial performance
· Ex. “I’ll give you $100 if you walk across the bridge” - if you only take one step, the offer should still be revocable b/c performance is not substantial
· Preparations are generally not considered enough to make a unilateral offer irrevocable
· Ex. “I’ll give you $100 if you walk across the bridge” and then you buy walking shoes, this does not make the offer irrevocable BUT if you start walking across the bridge it becomes irrevocable b/c you’ve begun performance
· If an offer has become irrevocable, it is insulated from alteration as well as from w/drawal
Ambiguous situations: If it is not clear whether an offeror is asking for a promise or an action, this is an ambiguous offer. In this situation, the offeree has the choice of acceptance w/ a promise or acceptance by completing the task
· When you choose performance, the beginning of performance will create a contract (as opposed to just making offer irrevocable in a typical unilateral situation)
· Ex. “I will pay you $100 to mow my lawn on Sunday” - not clear if he’s asking for a promise to mow on Sunday, or asking for you to mow the lawn, so ambiguous offer

2. Preliminary Negotiations (Offer v. Solicitation of Offers)
A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent
· True offers typically go to only one person and contain more than ‘fluffy’ details
· Ex. Lonergan v. Scolnik: advertisement of land was not an offer but an invitation to accept offers, the form letter which was clearly sent to multiple people is an invitation to negotiate and not an offer even though he gave a floor price b/c he didn’t say that he will actually sell for that price
· Ex. Advertisements are invitations to accept an offer
· Exception: advertisements will be considered offers if they are very specific (ex. “The first 5 people to show up will get a signed jersey for $50” - will be seen as an offer)
· Ex. Quotes giving a price is not an offer b/c it is still very vague
· Ex. Invitations of bids or offers (ex. “I’m willing to sell my car, I would accept $2k” - not an offer but an invitation to make an offer)

3. Terminating Offeree’s Power of Acceptance
After an offer is made, the offeree has the power of acceptance 
· If he accepts, there is a contract
· If he wants changes, he makes a counteroffer and the initial offer is considered rejected (and now the original offeror has the power of acceptance)
· If he rejects or the time to accept expires, there is no contract
Events that terminate power of acceptance:
· Non-occurrence of any condition of acceptance under the terms of the offer
· Death or incapacity of offeror/offeree
· Rejection by offeree
· Lapse of time (either specified in the offer or if none specified, by a reasonable time)
· Counter-offer by the offeree
· A counteroffer that looks like an acceptance is called a qualified/conditional acceptance but is not considered an acceptance (ex. “I accept if we change x to y”)
· Ex. Normile vs. Miller: because the plaintiff didn’t accept every term of the first offer, this was not an acceptance, so the first offer was rejected and the plaintiff has terminated his power of acceptance
· An acceptance w/ a modification request after a contract has been formed is considered a special request that the original offeror is not bound to, so this will be an acceptance
· Ex. Offeror offers you to buy 100 eggs for $.10 each, you accept and also ask if the buyer can ship the eggs to you
· An inquiry regarding the possibility of different terms before a contract is formed does not count as a counteroffer (as long as you don’t reject the original offer)
· Ex. would you be interested in selling for $9.50 instead of $10? Is that acceptable? Can we do x instead?
· Revocation by the offeror
· Requirements: Taking actions inconsistent w/ the offer is considered a revocation of the offer if the offeree is given notice such that it was reasonable to expect he was aware of the revocation
· Ex. Normile vs. Miller: seller took actions inconsistent w/ the offer by selling the property and the buyer was aware b/c the seller told the buyer
· Ex. if seller made an offer to the buyer to sell the house, but then sold it to someone else w/o telling the buyer, that is not an effective revocation and the buyer still has the power of acceptance, so the buyer may still accept an offer and a contract will be formed
c. Indefiniteness and Postponed Bargaining
For a contract to be formed, parties must agree on all essential terms of the transaction in a definite/certain way
· Essential terms are typically (may or may not include as an essential term depending on the facts):
· The price
· The subject of the contract
· Quantity
· Time of performance
· Place of performance, and 
· Payment terms
· If a non-essential term is missing, courts will imply a term per what is typical or reasonable for the agreement
· Terms are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy
Examples:
· “I will sell you my car for $10k” and “I will buy your car for $10k” - there are still things they haven’t agreed to (ie when they will transfer, where, if it will have gas, etc.) but they have agreed to the material and essential terms, not required to prepare for every eventuality or potential scenario, so this is a contract - anything else will be determined by what is reasonable
· “I will sell you my car” and “I will buy your car” - there is not a contract b/c they did not agree on a price, which is an essential term of the deal
· “I will sell you my car at a price that makes everybody happy” and “I will buy your car at a price that makes everybody happy” - they have a formula to determine price but this particular formula is not definite enough to form a contract
· “I will sell you my car. Let’s hammer out all details, including price, next week” and “I will buy your car. Talk to you soon” - there is not a contract b/c they don’t have mutual assent as to all essential terms of the agreement, such as price in this scenario
1. Agreement to Agree
Agreement to Agree: the parties have reached an agreement but will decide essential terms later
· Can form a contract if there is a definite objective standard/formula to calculate the essential term (ex. Rent adjusted for inflation)
· Ex. Walker v. Keith: rental agreement w/ a renewal provision to be determined ‘on comparative business conditions’ was an agreement to agree on the rental price, no certainty for determining the rent which is an essential term, so no contract
· Saying “reasonable rent” is not certain enough b/c what is considered reasonable varies for all people
· UCC: open price term will not prevent enforcement of a contract if the parties intended to be bound
· If the parties later fail to agree on price, the court may enforce a “reasonable price”
· If one party has the power to fix the price, she must do so “in good faith”
· If parties intend not to be bound unless the price be fixed or agreed and it’s not, then there is no contract and the court won’t fix a “reasonable” price
3 approaches for when there is a contract but an essential term hasn’t been agreed on:
1. Common law: parties have to manifest sufficiently to definite agreement about essential terms (subject matter, quantity, price, time and place of performance, payment terms), so no contract
2. Restatement: more relaxed, courts may supply a term which is reasonable in the circumstances when the parties to a bargain sufficiently defined to be a contract have not agreed w/ respect to an essential term (but still require price must be certain)
3. UCC approach: even more relaxed; gap fillers apply where the parties to an otherwise enforceable contract have not agreed about a term (or have just made “agreement to agree”)
a. Mode, place, and time of delivery
b. Time and place for payment
c. Quantity (output contracts)
d. Price of goods
2. Formal Contract Contemplated 
Formal Contract Contemplated: parties have agreed to all details and will draft a written agreement to sign - need intent to be bound and need enough to have a formal contract
· Manifestations of assent that are in themselves sufficient to form a contract are enough even if the parties plan to make a formal writing, but if the circumstances show the agreements are preliminary negotiations, then no contract
· There must be intent to be bound even before the formal writing
· Factors to consider when determining parties’ intent to be bound by a purported contract:
· Whether the type of agreement involved is one usually put into writing
· Whether the agreement contains many or few details
· Whether the agreement involves a large or small amount of money
· Whether the agreement requires a formal writing for the full expression of the covenants, and 
· Whether the negotiations indicated that a formal written document was contemplated at the completion of the negotiations
· Ex. Quake Construction: court remanded for a determination of it the parties intended to be bound by a letter of intent, as the defendant claimed they did not but the plaintiffs argued they wouldn’t have included a cancellation clause unless they intended to be bound
Formal contract contemplated may be considered:
1. No contract
2. Contract
3. An agreement to negotiate in good faith
B. Consideration
Consideration consists of a benefit to the promisor or a detriment to the promisee which is induced by the promise (ie consideration is bargained for as the exchange for the promise)
· Each promise needs to be supported by a benefit or detriment 
The detriment to the promisee must be giving up a legal right
· Ex. Hamer v Sidway: nephew gave up drinking, smoking, swearing, and gambling until he was 21 in consideration for $ from his uncle; because nephew gave up a legal right this is consideration
· Ex. same as Hamer but instead he gives up the use of cocaine and heroin - now no consideration b/c there is no legal detriment as these drugs are illegal, so he’s not giving up a legal right
· Ex. Newman v. Hunter: husband owed money to the bank and died insolvent, wife promises to pay his debt in exchange for a worthless note - the promise was not supported by consideration b/c no detriment to the bank or benefit to the widow
The benefit or detriment must induce the promise
· Ex. aunt wants to give nephew $10k when he turns 18, so in consideration she receives $1 for a benefit to her; but here the $1 did not induce the promise, so no consideration
· Ex. prof offers to give you lunch if you come to campus on Tuesday when you normally wouldn’t but then cancels, there is a detriment to you b/c you came to campus, but the promise of lunch was not induced by getting you to come to campus when you usually don’t, so no consideration


a. Contract v. Conditional Gift
To distinguish b/w a contract and a conditional gift (a gift upon the performance of a condition) you look at how much the condition benefits the promisor
· Ex. contrast “I will give you fruit if you mow my lawn” with “I will give you fruit if you come pick it up from me”
· Ex. Pennsy v. American Ash: they gave away the aggrite so they wouldn’t have to dispose of it, so picking up the aggrite was not just a condition on a gift but a benefit to the promissor
b. Consideration under the Restatement
The Restatement does not require a detriment or benefit as long as the promise is bargained for (induced)
· Ex. Newman v. Hunter: if they followed restatement, the widow’s promise was induced by the bank’s promise to give her the note, so would be enforceable
· Ex. Hamer v. Sidway: nephew’s actions were induced by uncle’s promise and the uncle promised the money to induce the nephew’s actions, so would be enforceable (unless you can prove the uncle would’ve given the money even if the nephew didn’t perform)
c. Adequacy of Consideration
Courts don’t look at the value of what the parties are exchanging unless the consideration by one party is a sham (ie $1) to establish a pretense of consideration or there is gross inadequacy signaling issues of fraud, mistake, duress, etc.
· Ex. Dougherty v. Salt: aunt promises to give a boy $ once he turns 18 “for value received” but aunt doesn’t actually get anything as a benefit, just recites “for value received” so no consideration
Exception: Sham considerations are fine for option contracts under the Restatement even if the parties never actually exchanged anything
Must be clear what you are getting/losing
· Ex. promise in exchange for “being a good boy” is too vague, not clear what you’re giving up or what the other party is getting
A promise to give some amount later in exchange for some small amount now may pass consideration test if there was inducement of the promise by the amount received now
· Ex. Batasakis v. Demotsis: agreed to loan $25 worth of Greek currency in exchange for $2k later b/c crisis in Greece needed money immediately - here there was bargained-for exchange of promises, each induced by the other’s actions
Past actions cannot serve as consideration
· Ex. K lends F his car for the weekend b/c they are good friends. F was so grateful he says in consideration for lending the car he will give K a vase. Then F changes his mind - F has no contractual obligation to give the vase to K
· Ex. Plowman v. Indian Refining Co.: company promised to make payments after laying off employees in consideration of past services, but court said promise not enforceable b/c past actions cannot serve as consideration
Exception: may serve as consideration for moral obligation
· Ex. if a hero saves a life but is injured as a result, if the person he saved promised to pay $ in exchange for his gratitude the court may enforce this
d. Option Contracts and Consideration
An option contract is a promise to keep an offer open to one party in exchange for some consideration by the other party to form the option contract itself
· 2 contracts: the option contract and the underlying contract
Example: K agrees he will sell land to F (underlying contract), F gives K $500 in consideration for the exclusive right to buy the land w/in the next 6 months (option contract). Now the offer to sell is irrevocable and the contract will be formed if and when F accepts the offer to buy the land (although he doesn’t have to accept) w/ the $500 being the consideration to keep the offer open
Different rules for option contracts:
· Nominal consideration is sufficient for consideration and offers are not freely revocable
· Restatement says option contracts may exist when there is no consideration if it is reasonable and bargained for
· Exception to mailbox rule: acceptance of the underlying contract is effective upon receipt (not dispatch) - does not apply to the option contract, only underlying contract
· Exception that there must be a new agreement or expiration of the option to terminate the power of acceptance (usually terminates w/ rejection, counteroffer, death or incapacity of the offeror)
e. Illusory v. Discretionary Promises
A promise is illusory if it makes performance entirely optional w/ the promisor so there is no true commitment from the promisor, and thus no consideration
· Ex. “I will give you my dog tomorrow and you can pay me $400 if you feel like it”; “I agree”
· Ex. A promises to buy 100 of B’s widgets for $300 and B promises to sell them to A unless B changes his mind
Although a promise may be illusory, there may still be a unilateral contract if the promissor who made the illusory promise fulfills the action
· Ex. Marshall Durbin v Baker: Baker’s promise to stay on at the company was illusory b/c he was an at will employee, but he actually did stay on and the company benefitted as a result, so there is still a contract
Differentiate from a requirement contract will not be considered an illusory promise
· Ex. “we will buy at $1/each as many as we choose” is illusory
· Ex. “we will buy at $1/each as many as we require” is a requirement contract - not agreeing to a number, but this is a non-illusory promise, just doesn’t specify an amount
A promise is discretionary if it has a condition that needs to be met in addition to acceptance for the contract to be formed
· Need a good faith effort to meet the condition so as not to breach
· Ex. A promises to sell land to B in exchange for B’s promise to buy the land if it is able acquire satisfactory leases. There is consideration if B makes a good faith effort to acquire satisfactory leases. If the sale goes through depends on if he can meet the condition of acquiring leases
f. Pre-Existing Duty Rule
A promise to perform something you already had to do cannot serve as consideration
· Common problem in attempts to revise an original agreement
· A modification will require a new consideration
· Exception: no consideration needed for modification to a contract for a sale of goods
· Party who agrees only to do what that party was legally obligated to do has given no consideration
· Ex. an agent for an actor in a 3 year contract can renegotiate the deal for more money so long as there is more consideration, such as extending the contract to 4 years
Exception (minority): when there has been a significant change of conditions, don’t require additional consideration for a modification of the contract
· Ex. F agrees to wash K’s car for $10. A truck then dumps manure onto K’s car. F demands to be paid more to wash the car, which K agrees to. F cleans the car, but K does not pay additional money - F can sue even though modification didn’t have consideration b/c significant change of conditions
II. Formation in the Sale of Goods & E-commerce

A. Contract Formation Under the UCC
If contract is for the sale of goods, Article 2 of the UCC applies (common law principles cover areas not provided for in Article 2 but are otherwise superseded by the UCC)
· A sale consists in the passing of title (ownership of the goods) from the seller to the buyer for a price (money or otherwise)
· Contract for sale includes both a present sale of goods and a contract to sell goods at a future time
· Goods are all things which are movable at the time of the contract, including manufactured goods, livestock, and growing crops
· Ex. sale of goods: clothing purchase from a department store, sale of a car, sale of a cow, purchase of a bike at a yard sale, airline purchase of a jet from a manufacturer
· Ex. not a sale of goods: purchase at dry cleaners to clean your clothes, sale of land or home, rental of a car, life insurance policy, employment contract
· Predominance test: If the transaction is a hybrid of services and goods, look at the predominant purpose of the transaction to determine if it is a sale of services or of goods
· Ex. a contract to repair a car involves both supply of parts and the provision of labor, but the main purpose is the labor so sale of services, goods are incidental to service so UCC will not apply
· Factors:
· Language of the contract
· Nature of the business of the supplier
· Intrinsic worth of the material
· Consider the value of the goods as compared to the non-goods to determine which is the essence of the contract
· Ex. Jannusch v. Naffziger: sold food truck w/ equipment along w/ the name of the business which is intangible, b/c the equipment and truck was worth much more the court used predominance test to determine it was a sale of goods
· Ex. Princess Cruises Inc. v. General Electric: the goods were incidental to repairs as evidenced by it being sent to GE’s service department
· Minority rule ‘splits’ the transaction (Gravamen test)
· Some provisions of Article 2 have special rules that apply to parties that are merchants


a. Mutual Assent under the UCC
· A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract
· Ex. Jannusch v. Naffziger: there was evidence there was a contract formed by the conduct of the parties, such as training the defendant to use the equipment, buying insurance, etc.
· An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined
· Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and missing terms will be implied by the court


b. Irrevocability: the ‘Firm Offer’
Requirements:
1. Offer to buy or sell goods
2. By a merchant: in the business of selling the goods involved in the transaction
3. In a signed writing (loose requirement, doesn’t have to be a signature, a letterhead is sufficient)
a. Gives assurance to offeree that it will be held open
b. If assurance is contained on a form supplied by the offeree, offeror must sign the assurance separately (no requirement if the assurance is in a doc from the offeror)
Effect: Offeror can’t revoke offer (even w/o consideration) for the time stated (w/ cutoff of 3 months), or if no time stated for a reasonable time up to 3 months
c. Offer and Acceptance
· An offer is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances
· An order or other offer to buy goods shall be construed as inviting acceptance either by
· A prompt promise to ship or by
· A prompt or current shipment of goods
· When the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is not notified of acceptance w/in a reasonable time may treat the offer as having lapsed before acceptance
c. Qualified Acceptance: Battle of Forms
1. Common Law Approach
Mirror image rule: there is no contract unless the acceptance directly mirrors the offer
· Ex. contract is consistent in term and price, but boilerplate of purchase order includes a warranty and boilerplate of seller’s acknowledgement expressly denies all warranties - no contract
· Ex. Princess Cruises: Princess sent a form, GE sent an acknowledgement w/ contrasting limitations of damages, so no contract b/c not mirror image
Last shot rule: if the terms are in conflict but the parties performed, the last paperwork wins
· Ex. contract is consistent in term and price, but boilerplate of purchase order includes a warranty and boilerplate of seller’s acknowledgement expressly denies all warranties; the acknowledgement will ‘win’ because it will be effectively a counter-offer to the purchase order and performance shows acceptance of that counteroffer which was the last writing before performance
· Ex. Princess Cruises: Princess sent a form, GE sent an acknowledgement w/ contrasting limitations of damages, then Princess proceeded w/ repairs to the ship, so GE wins b/c they have the limitation of damages on their form which came last
2. UCC 2-207 
Typical situation: Buyer sends an order, seller sends an acknowledgement which does not match entirely
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Section 1: Has a contract been formed by this exchange of writings?
The return document may act as an acceptance even though it is not exactly the same
· If the acknowledgement acts as an acceptance (‘effective acceptance’), then there is a contract based on writings
· Deal terms must be matching (ie agree to same price, location of pickup, etc.)
· Has to come in time of deadline (ie ‘seasonable acceptance’)
· Must not expressly make acknowledgement conditional on accepting all terms in the acknowledgement
· If acknowledgement expressly makes it clear that the acknowledgement is subject to or conditional to the offeror accepting all the terms in the acknowledgement there is no contract on the writings
· If acknowledgement does not expressly make it clear that the acknowledgement is subject to or conditional to the offeror accepting all the terms in the acknowledgement then it will be seen as an acceptance
· If it’s a counter offer, then no contract based on writings
Example: Brown Machine v. Hercules: there was no express limitation of acceptance on additional terms in the order acknowledgement acceptance, so there was a contract formed on the writings
If there is a contract based on the parties’ writings:
Note: For the situation where the buyer and seller reach a verbal contract and the seller sends a written confirmation w/ additional terms, this section will determine which terms are present, with the oral contract treated as the offer and the written confirmation treated as the purported acceptance
· If either party is not a merchant, the offer terms govern and additional or different terms in the acceptance are considered mere proposals to modify the contract
· Additional or different terms in the acceptance will be part of the contract only if the offeror affirmatively assents to them
· Section 2: If both parties are merchants, the additional/different terms in acceptance may be incorporated
· Additional or different terms incorporated into agreement if all of the following are true:
· Offer DOES NOT expressly limit acceptance to the terms of the offer AND
· Inclusion of additional and/or different terms in the acceptance WOULD NOT materially alter the offer/contract AND
· No notification of objection by the offeror to the additional/different terms is given w/in a reasonable time
· Can be overridden if there is a specific assent to the additional terms
Example: Brown Machine v. Hercules: the purchase order offer expressly limited acceptance to the terms, so the additional indemnification provision in the order acknowledgement (acceptance) was not considered part of the contract; their “agreement to specifications” did not override this b/c wasn’t specific (ie “we agree to your additional indemnification provision”)
If there is no contract based on the parties’ writings:
· If there is no contract based on the parties’ conduct, there is no contract
· Section 3: If there is a contract based on the parties’ conduct, any terms on which the parties agree will apply and for conflicting terms the knockout rule applies
· Knockout rule: any terms that are not common in both forms are ‘knocked out’ and replaced by UCC gaps fillers
Example: Brown Machine v. Hercules: if the court had said no agreement based on the writings but Hercules performed, then would need specific assent to the terms or would apply the knockout rule
Supplementary Terms: 
· Terms implied under Article 2 (warranties of merchantability and fitness, damages provisions, gap filler provisions) and
· Terms that are deemed part of the parties’ agreement by virtue of the ‘course of performance’ (long term agreement you follow, how you have behaved), ‘course of dealing’, and ‘usage of trade’ (what is common in that particular trade)
MATERIALLY ALTERS:
A term materially alters a deal if it would result in “surprise or hardship if incorporated w/o express awareness by the other party”
· Surprise: would a reasonable merchant (given the circumstances) have consented to the additional term?
· Reasonable expectations in light of common practice and usage. If a term is widely used, its inclusion should be no surprise
· Hardship: would the term impose substantial economic hardship on the assenting party?
Example: Gottlieb v. Alps: court held provision limiting damages did not materially alter the contract, so the provision became a part of the contract
Material Terms:
· Price, quantity, quality, arbitration, choice of law
· Disclaimer of standard warranties
· Seller may cancel if any invoice not paid when due
· Limited (non-customary, unreasonable) time to complain
Non-Material Terms:
· Limited (customary, reasonable) time to complain
· Limits right to reject for defects (w/in custom); otherwise limiting remedy in a reasonable manner
· Credit terms w/in trade practice (invoices paid late)
· Exempting seller performance for supervening events

B. Electronic and ‘Layered’ Contracting
Layered contracting typically involves payment for and delivery of goods before the buyer has a chance to view or assent to the standardized terms
· Non-goods ex.: insurance policies where you pay and later receive a copy of the policy w/ all of the terms and exclusions


a. Shrinkwrap Terms
Shrinkwrap contracts are contracts where a vendor delivers a product that includes w/ it additional terms and conditions
· Majority: the seller makes the offer by sending the product w/ the terms, the purchaser can then either accept by opening and keeping the product or just not returning it or reject by returning it
· Court says seller must make it clear that you can reject the contract by returning the product
· Ex. DeFontes v. Dell: the court held that the purchasers accepted the offer in the shrinkwrap contract by keeping the computers, but b/c they weren’t aware that they could reject the contract Dell still lost
· Minority: the purchaser makes the offer by purchasing, the seller accepts the offer by charging the buyer and shipping the product
· Additional terms in shrinkwrap will be see as proposals to add to the contract as governed by UCC 207-2: will not be part of the contract (assuming you are not a merchant) unless you expressly assent to the terms


b. Clickwrap and Browsewrap Terms
Clickwrap terms: clicking the “I accept” button shows assent
Browsewrap terms: customer assents by merely using the website
· A reasonable user must have noticed that the terms were there or there is no assent (constructive notice only, no actual notice by the user is required)
· Ex. Hines v. Overstock.com: the arbitration clause on the website was not enforceable b/c there was no need to look at or near the link when making a purchase, so the reasonable user wouldn’t have noticed they were entering a contract
· Must be conspicuous based on placement, size, color, how easy it is to find, etc.
· Textual notice that continued use will constitute assent may be required in addition to having a noticeable link
· Purpose to provide reasonable notice to the website user
· Can make browsewrap terms applicable by writing “by placing order, you agree to terms” next to the “place order” button
III. Alternative Means of Contract Formation
A. Promissory Estoppel
Promissory estoppel is a means of enforcing a promise when there is no consideration but there has been detrimental reliance resulting in injustice
· Ex. Kirksey v. Kirksey: when a man died, his brother promised the widow that she could live on his land, which he allowed for some years and then reneged on; there was no consideration so the promise wasn’t enforceable even though the widow gave up her land to move onto the brother’s based on his promise; could resort to promissory estoppel
ELEMENTS:
1. Promise (express or implied by conduct)
2. Reasonable and foreseeable reliance on the promise - promisor must have reason to know the promise will be relied upon w/ an action
3. Promise induces such action or forbearance by the promisee (cause/effect)
4. Detrimental reliance on the promise
5. Injustice can only be avoided by enforcement of the promise

a. ‘Enforcing’ Promises
Promise can be express or implied through conduct
· A vague statement of intent + conduct = implied promise
· Ex. Harvey v. Dow: daughter relied on her parent’s vague promise to grant her land, but the father helped her obtain permits and helped her build a house on the land, court ruled this is promise implied through conduct
· Express promise ex. Katz v. Danny: made a promise to give him a pension plan
Reasonable foreseeable reliance: the promisor should reasonably expect to induce the action or forbearance 
· Ex. Harvey v. Dow: it was reasonable that the parents knew she built the house because she believed she would have the land
· Ex. Katz v. Danny: company expected him to rely on pension promise so that he would retire, they were inducing him to retire w/ the promise
· Ex. A promises to give B her typewriter knowing she collects antiques. B agrees to sell the typewriter to C, but A changes her mind. Here, reliance is not foreseeable b/c A thought B would be keeping it given that she collects antiques
Promise induces such action or forbearance: must result in detrimental reliance such as economic loss, lost opportunity, change of position, etc.
· Ex. Harvey v. Dow: the daughter build a house which cost her $
· Ex. Katz v. Danny: the employee actually did retire, relying on the promise of a pension, thus changing his position
· Ex. a company decides to lay off an employee, they tell him this and then pay him a pension - here there is a promise but it did not induce an action or retirement so there was no reliance and thus no promissory estoppel
· Ex. employee announced his retirement and afterwards the company offered to provide him a pension - no reliance on the promise, promise did not induce his retirement b/c he was doing that before he knew they would give him pension
· D promises P $10k knowing P wants the money to buy a particular car. P convinces the seller of the car to promise not to sell the car to anyone else for 2 weeks. D then tells P she won’t give here the money. Here, there is no detrimental reliance by P on the promise b/c there has been nothing lost
Injustice can only be avoided through enforcement of the promise - doesn’t not have to be a legal detriment to the injured party to meet the injustice requirement
· Ex. Harvey v. Dow: the daughter can’t sell the house doesn’t have the property but she invested, can’t move the house, and can’t otherwise recover the money she spent, so the only way to return her is to enforce the promise
· Ex. Katz v. Danny: the ex-employee is now older w /a  gap in employment so it’s harder for him to get a job

b. Remedies for Promissory Estoppel
Courts can choose which type of damages to reward, or may reward both:
· Expectation damages: put the promisee in the position he expected to be per fulfillment of promise
· Reliance damages: what the promisee lost or spent by relying on the promise
Examples:
· K promises R he will give him $25k after college, and based on this R quits his part-time job, plans to borrow $ and repay the loans w/ this promised money when he graduates.
· The day before graduation, K tries to revoke the promise - here, it was reasonable and foreseeable R would rely on the promise and he did to his detriment b/c now he has loans and he gave up his job, there is injustice b/c this seems unfair - so promissory estoppel
· Giving R $25k would be expectation damages, b/c that’s what he would get it K fulfilled his promise
· Giving R his loan money is reliance damages, how much he took out by relying on the promise
· Right after R’s freshman year concludes, K tries to revoke the promise and R continues in college for 3 more years - his reliance will only be applicable for the first year of college, that’s the only time he could have been relying on the promise for so only period he will be able to recover for under promissory estoppel
· Right after K makes the promise, R buys a $25k car. K tries to revoke the promise - it’s not reasonably foreseeable that R would use the money to buy a car, so no recovery here
· Restatement example: A applies to B, who is a distributor for radios manufactured by C, to sell C’s products. B informs A that C accepted the application and will reward the franchise, telling A to proceed to employ salesmen and solicit orders, and that A will receive delivery. A spends $1k in preparing to do business, but the franchise doesn’t go through. If it did, A would’ve made a profit of $20k
· Expectation damages here would be $20k, what they would’ve gotten if they would’ve gotten the franchise
· Reliance damages are $1k, what they spent relying on the promise
c. Pre-Acceptance Reliance
Pre-acceptance reliance refers to the situation where there has not yet been an acceptance but there has been reliance, and the offer is revoked
· Ex. you sell eggs from you backyard chickens at a farmer’s market and a customer says you could sell them at a store, giving you until the end of the month to decide (offer). Relying on this offer, you add more coops and buy more chickens, but when you go to accept the customer revokes his offer


1. Limiting Offeror’s Power to Revoke
Rule: An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice
· Ex. A leases a farm to B and later gives B an ‘option’ to buy the farm for $15k w/in 5 years. With A’s approval, B makes permanent improvements. A then tries to revoke the option, demanding a higher price. Here, the offer is irrevocable b/c B has detrimentally relied on A’s offer/promise and it was reasonable and foreseeable that B would invest by improving the land
· Ex. Berryman v. Kmoch: in reliance on A’s offer to sell the land, B starts looking for investors, but then A revokes the offer. Here, no promissory estoppel b/c it was not foreseeable to A that B would look for investors
Drennan Rule:
Typical in the construction situation where a subcontractor put in a bid and the general contractor puts in a bid w/ the project manager using that bid - the SC’s quote is considered an offer which the GC relies on when giving a quote to the project manager, but has to wait to be given the job to accept the SC’s offer
· Default rule: SC quotes are not revocable until a reasonable time has passed from GC being awarded the contract
· B/c the GC is reasonably relying on the SC quote in preparing their own bid, which the SC knows and wants to happen
· When SC submits bid, there is an implied promise that the offer will remain open for a reasonable time - does not require an express promise to keep the offer open
· Reasonable time after GC is awarded the contract b/c need to give GC time to accept the SC’s offer, but don’t want GC to keep SC on the hook for years after so if unreasonable time has passed the SC is freed from the offer
Examples:
· Ex. James Baird: after the GC submitted the bid, the SC tries to revoke the offer; court would say that the offer is irrevocable if the GC can show that they have lost an opportunity by having to revoke their own bid on the project
· Ex. Drennan: after the GC is awarded the project, the SC tries to revoke the offer; court says the offer is irrevocable b/c the GC has detrimentally relied on SC’s bid
· Ex. if the GC has not yet submitted the bid, there is no detrimental reliance so no promissory estoppel
Limitations on Drennan Rule
· Will be revocable if the SC’s bid expressly states that it is revocable b/c then the GC is not justified in relying on the bid
· Will be revocable when the GC has reason to believe the SC’s bid was a mistake, b/c then the GC is not justified in relying on the bid
· Will be revocable if there is inequitable conduct by the GC
· Ex. Bid shopping or bid chopping (trying to strong arm the SC into accepting a lower fee)


2. Pre-Contractual Liability
Normally not reasonable for a party to rely on assurances during negotiations, but there are some situations where pre-contractual promises might lead the other side to rely on those statements and they may be allowed to recovery under promissory estoppel
· Ex. Pop’s Cones v. Resorts: Resorts assured Pop’s that negotiations were almost done and told them not to renew their lease. Detrimental reliance b/c they didn’t renew the lease and had to find somewhere else to go and were closed for extra time in reliance on Resort’s promise
· High injustice element b/c Resorts was keeping Pop’s as a fallback while actually negotiating w/ someone else
· If Pop’s was a franchise instead of a mom-and-pop type like it was, the injustice factor wouldn’t have been as strong
Companies can protect themselves from failed negotiations by reminding the other party that it is tentative and nothing will be binding before the final agreement; don’t make promises or assurances w/ strong statements of intent w/o qualifying it
B. Restitution

a. In the absence of a promise (unjust enrichment)
Restitution may arise where one party has received a benefit from another, but has made no promise to pay for that benefit
A person who is unjustly enriched at the expense of another is subject to liability in restitution
· Restitution is aimed at restorying money, property, or the value of property or services when it would be unjust to permit the recipient to retain what was received w/o paying for it
· Cause of action is unjust enrichment
· Restitution is the remedy
· You get the amount you spent in providing the service
A contract implied in law or quasi-contract is an obligation imposed by the law w/o regard to either party’s expressions of assent
· Where a person performs services for another which are known to and accepted, the law implies a promise to pay for those services
· Ex. K was out on vacation. F approaches w/ his lawnmower business truck but no one answers the door. F mows the lawns and leaves a note charging $100. K refuses to pay. F would not win b/c there is no express or implied contract, no conduct to show that K wanted his lawn mown, so it doesn’t make sense to force a contract on K
· Most situations involve emergencies where life or property are at imminent risk so there is no opportunity to bargain b/c a loss is imminent
· Ex. A doctor is summoned by a bystander to attend to an unconscious victim. The doctor performs emergency surgery and charges a reasonable and customary amount for services which the victim refuses to pay. Courts say the doctor should get paid b/c there is a contract implied at law. Can’t wait to get an implied or express promise from the victim and most people would want the doctor to help in this situation
· Ex. O’s boat breaks from its dock and drifts to where C finds it damaged and in danger of sinking. C repairs it to keep it afloat and stores it until O discovers it and refuses to pay for repairs or storage. There is a contract implied in law b/c C is protecting property and we assume assent
· Posner: to allow restitution there must have been a situation where transaction costs are high and where the parties would have agreed if they were able to bargain
· Ex. the violinist hypo: a violinist who play for you and then requests money should not have an action in unjust enrichment b/c they could’ve asked you if you wanted them to perform for money before they started playing - no transaction costs and may not have agreed here
Elements of a cause of action for a ‘quasi contract’:
1. Plaintiff has conferred a benefit on the defendant
2. Defendant has knowledge of the benefit and has accepted or retained the benefit conferred
a. Will assume assent of defendant in emergency situations
3. Circumstances are such that it would be inequitable for the defendant to retain the benefit w/o paying fair value for it
Examples:
· Credit Bureau v. Pelo: Pelo benefitted from the services, he had to accept them b/c of a magistrate order, and it would’ve been inequitable for him not to have to pay for the services to compensate the hospital
· Commerce Partnership v. Equity Contracting: C was aware E was working on the project b/c they were inspecting the work, there was a benefit in the work provided by E which C accepted and retained, but not clear if inequitable b/c C may have paid the GC on the project
· As an SC, to prove unjust enrichment of C, E has to prove it has exhausted all remedies against the GC and prove that the C received its benefit w/o paying anyone (ie if they didn’t pay the GC)
Restitution denied if:
1. Defendant refused
2. Plaintiff didn’t intend to be compensated
3. Plaintiff is an officious intermeddler (ie trying to push their services on someone else even though they are not being requested)
Protection of Another’s Life or Health
A person who performs professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment if the circumstances justify the decision to intervene w/o request
· Unjust enrichment will be measured by a reasonable charge for the services in question
Protection of Another’s Property
A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment if the circumstances justify the decision to intervene w/o request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed
· Unjust enrichment is measured by the loss avoided or by a reasonable charge for the services provided, whichever is less

b. Promissory Restitution (moral obligation)
Moral obligation issues arise when the recipient of services makes an express promise to pay for them, but only after the benefits are received
Promissory restitution is an exception to the typical rule that past actions cannot serve as consideration
· Ex. K is out on vacation and F mows the lawn, K upon returning see the lawn and promises to pay. He is not obligated to pay b/c the past action of the lawn being mown is not consideration for the promise b/c it was before the promise
· Ex. Mills v. Wyman: L became sick and M took care of him. Afterwards, L’s father promised to pay for the expenses, but he did not. His promise wasn’t enforceable b/c it took place after the services had already been given to L
· Would be consideration if the promise was made before the care was rendered
· Would be unjust enrichment if the son was underaged b/c the father has a legal obligation to pay for his son’s expenses, so there has been a legal benefit to the father


1. Pre-existing legal obligation
Pre-existing legal obligation exception: Past actions may serve as consideration where there was a promise supported by consideration which became unenforceable, and then another promises to fulfill that obligation
· Promise to pay a debt barred by SOL
· Express promise to pay debts previously discharged in bankruptcy
· Promise to perform on antecedent contract previously voidable by the promisor
· Ex. obligations of minors affirmed after majority, contracts entered into while lacking capacity, contracts induced by fraud after fraud discovered


2. Material benefit rule
Material benefit rule: if a person receives a material benefit from another, a subsequent promise to compensate the person for rendering such benefit is enforceable
· B/c the promise shows that the promisor really wanted the service, and if bargained for they would have reached an agreement, so the conduct was not gratuitous
· A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
Examples:
· Webb v. McGowin: an employee saved the life of the boss of the company by stopping a piece of machinery from hitting him, causing permanent injury to the employee; the boss’ promise to pay him weekly for the rest of is life is enforceable b/c the employee conferred a material benefit
· A gives emergency care to B’s adult son while the son is sick and w/o funds. B subsequently promises to reimburse A for his expenses. B didn’t receive anything directly from A so A will probably not recover, this is a material benefit to the son, not to B himself
· A lends money to B (a material benefit to B), who later dies. B’s widow promises to pay the debt, but the widow didn’t have any obligation to do so b/c no material benefit to her, so not enforceable b/c it was B’s debt
A promise is not binding:
· If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched
· The promisor bears the burden to prove that it was intended as a gift
· Doesn’t matter that you didn’t intend to be compensated, you usually don’t in an emergency situation; the subsequent promise gives you this cause of action
· To the extent that its value is disproportionate to the benefit
· A promise to pay an additional sum for an existing obligation is not enforceable
· Ex. A hires B for $400. After work is complete, A is so impressed he says he’ll pay $50 more. That $50 more promise is not enforceable
IV. Statute of Frauds
· There are some situations where we require there to be a writing to make a promise enforceable in order to prevent fraudulent claims 
· If a contract falls w/in the statute and fails to comply w/ it (and no exception applies), the contract will be unenforceable
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A. Scope and Application

a. Types of Contracts w/in the Statute
Mnemonic: MYLEGS - marriage, year, land, executor, goods, surety
1. Contracts to answer for the debts of another
2. Contracts of executors or administrators of estates to perform obligation of the deceased
3. Contracts made in consideration of marriage
a. Ex. in consideration of marriage and w/in statute: “If you promise to marry me, I’ll transfer to you the title to my beach home beforehand” or “Will you marry me?”; “Yes, but only if we have a pre-nup”
b. Ex. NOT in consideration of marriage and not w/in statute: “Will you marry me?”; “Yes!” 2 weeks later agree a pre-nup is a good idea
4. Contracts for the sale of an interest in land
a. Ex. w/in statute: A promises B to transfer Blackacre to B in consideration of B’s promise to pay A $5k
b. Ex. NOT w/in statute: A tenders a deed of Blackacre to B and B accepts the deed
5. Contracts that cannot be fully performed w/in one year from the time the contract is made - must be impossible (not improbable) for the contract to be completed w/in one year
a. Ex. NOT w/in statue: contract to build the tallest building in the US - not likely to finish w/in a year but it is still possible so will not fall w/in the statute
b. Ex. w/in statute: promise in July 2015 to appear in a show on September 2015
c. Ex. NOT w/in statute: O promises to A that O will pay $25k when A’s husband dies
d. Courts split on supply agreements for over a year in which either party can terminate at will
i. Majority: termination does not count as performance, so w/in the statute
ii. Minority: performance could be done w/in a year b/c they can terminate w/in one year, so not w/in statute
6. Contracts for sale of goods with a total over $500
b. Requirements of the Statute of Frauds
A contract w/in the SoF is enforceable if:
1. There is a writing signed by or on behalf of the party to be charged which
2. Reasonably identifies the subject matter of the contract
3. Is sufficient to indicate that a contract has been made b/w the parties or offered by the signer and
4. States w/ reasonable certainty the essential terms of the unperformed promises in the contract
Example: K agrees to sell his car to F and send him a letter w/ the price of $10k (so goods over $500) and delivery situation signed by him. F changes his mind. K cannot enforce the promise b/c F has not signed and he is the party to be charged
Writing Requirements
· The writing does not have to be a formal document/contract, does not have to be drafted at the time of the agreement, and does not have to be reviewed by both parties
· More than one document may be used to satisfy the writing requirement
· You can merge documents as long as they refer to the same subject matter even if they don’t reference each other
· Ex. Crabtree v. Elizabeth Arden: one document was signed by the defendant and had the duration of the contract, the other was not signed but had the duration - the court merged the documents to satisfy the SoF
Signature Requirements
· Only needs to be signed by the party against whom enforcement is being sought
· If documents are merged only need one of them to be signed by the party against whom enforcement is being sought
· Requirements for signature are lax and do not require a traditional signature - initials count, using your letterhead counts
c. Exceptions to the Statute of Frauds
1. Full performance by a party to a contract that cannot be performed w/in a year
2. Reliance when transaction involves an interest in land
3. Promissory estoppel
Full performance exception: when one party to a contract has completed his performance, the one-year provision of the statute does not prevent enforcement of the promises of other parties
· Ex. On 2/1, A agrees to lend $1k to B to be repaid over the next 5 years. A gives $1k to B on 2/15. Falls w/in SoF b/c cannot be completed w/in a year, but once A gives the $1k to B, no longer has to meet SoF requirements b/c full performance by A
· Ex. A promises to pay B $5k in 2 years in return for B’s promise to render a stated performance for 5 years. A pays the $5k and B then refuses to perform. Once A pays the $5k the SoF no longer applies b/c that’s full performance by A
· Ex. A sells and delivers goods to B in return for B’s promise to pay $1k in six months, $1k in a year, and $1k in 18 months. Before delivery, w/in the SoF, but after A has delivered there is full performance by A so exception to SoF
Part performance/reliance exception: when transaction involves interest in land, a contract may be specifically enforced even if it does not comply w/ the SoF if the party seeking enforcement has reasonably relied on the contract and on the continuing assent of the party against whom enforcement is sought such that he has changed his position and injustice can be avoided only by specific enforcement
· Even if there are other possible reasons to explain the buyer’s actions, if a reasonable person looking at the buyer’s actions would believe a contract existed, that is enough to meet this exception - do not need the buyer’s acts to be ‘unequivocally referable’
· 2 important factors:
· Taking possession of the property and
· Making valuable, permanent, and substantial improvements to the property
· Remedy will be grant of specific performance
· Ex. Beaver v. Brumlow: the buyer built a home and made improvements w/ the seller’s knowledge after an oral promise by the seller that they sell the buyer the land
Promissory estoppel exception: a promise which the promisor should reasonably expect to induce action or forbearance on the party of the promisee and which does induce the action is enforceable notwithstanding the SoF if injustice can be avoided only by enforcement of the promise
· The remedy granted for breach is limited as justice requires (but court has discretion over what remedy to grant)
· Factors to consider:
· The availability and adequacy of other remedies
· The definite and substantial character of the action or forbearance in relation to the remedy sought
· The extent to which the terms and making of the promise are established by clear and convincing evidence
· The reasonableness of the actions or forbearance
· The extent to which action was foreseeable by the promisor
· Ex. Alaska Democratic Party v. Rice: she accepted a job and quit her old one, sold her home, and moved to Alaska in reliance on a 2 year employment contract by a party leader (so falls w/in SoF b/c can’t be completed w/in a year); SoF wouldn’t apply b/c exception
B. Sale of Goods Under the SoF and UCC
If a contract for the sale of goods is for the price of $500+ it is subject to the SoF and UCC
· Note: promissory estoppel can be used to enforce a contract for the sale of goods that fails to comply w/ the UCC
· Note: if for sale of goods, the 1 year rule does not apply, don’t have satisfy the common law requirements

a. General Requirements
Requirements:
1. A writing sufficient to indicate that a contract for sale has been made b/w the parties 
a. A writing will not be insufficient b/c it omits or incorrectly states a term even if essential
2. Is signed by the party against whom enforcement is sought
3. Must specify a quantity

b. Merchant’s Exception
Typically, a ‘confirmation’ sent from the seller to the buyer (which is not signed by the buyer) wouldn’t satisfy the SoF is not signed by the party being charged, but there is an exception
Merchant’s Exception Requirements:
1. Contract is b/w merchants
2. W/in a reasonable time from making an oral contract, one party receives a written confirmation from the other
3. Signed by the sender and otherwise satisfies the SoF as against the sender
4. Recipient has reason to know its contents
5. Recipient doesn’t given written notice of objection w/in 10 days
a. Not enough to call and object, have to send a written objection
b. Wording of objection must disclaim knowledge of the contract to preserve the SoF defense, if they just object to a term they lose the SoF defense
Note: you can still argue no initial contract existed from the oral conversation
Examples:
· LC phones an order for $8k chocolate machine from ACME which they accept verbally. ACME sends confirmation signed by ACME to confirm the promise (at this point enforceable against ACME only). LC then receives the confirmation and does not object w/in 10 days - now enforceable against ACME and LC
· FF has never spoken w/ JM. FF gets a doc from FM ‘confirming’ an order for $10k worth of jam. FF thinks it’s a joke and throws it away. JM delivers the jam and sues FF to accept and pay for it. Here, merchant’s exception will not apply b/c there was no initial oral contract

c. Other Exceptions
A contract which does not satisfy the writing requirement is enforceable if it fall into one of these exceptions
Specially manufactured goods: Where the seller has begun to make specially manufactured goods for the buyer
· Specially manufactured
· Not suitable for sale to others
· Substantial beginnings/commitments
Partial performance: Payment has been made and accepted, or goods have been delivered and accepted
· Will validate the contract only for those goods which have been accepted or for which payment has been made and accepted (SoF will still bar enforcement for non-delivered/non-accepted goods)
· Ex. Buffaloe v. Hart: sale of barns fell w/in SoF b/c goods more than $500, part performance exception applied b/c payment was made and accepted (b/c they kept the check signed by the plaintiff) and the plaintiff accepted the goods b/c he told people he owned them, he paid for insurance, etc.
· Contract was enforceable for all 5 barns if plaintiff had ‘accepted the goods’, but only enforceable for 2 barns if relying on defendant accepting payment b/c he had only paid for those barns so far
· Check could satisfy the SoF if the defendant signed it when cashing the check - b/c then it stated the quantity of the 5 barns, would be signed by the defendant
Admission: Where the party charged admits in his pleading, testimony or otherwise in court that a contract was made
V. Construing the Terms of the Agreement
A. Principles of Interpretations
Principles of interpretation are needed when either terms are left out of a contract and thus the contract is incomplete so courts will fill in terms for the parties OR when the parties agree to an ambiguous term and courts must determine the meaning of the term
· Ambiguous when there are 2 different interpretations of the term which are both objectively reasonable
· Can consider 3rd party testimony
· Do not consider subjective evidence of the parties’ beliefs
· First need to establish ambiguity, then determine which term should prevail

a. Which interpretation prevails
When choosing b/w 2 reasonable meanings:
· If A has reason to know of the meaning B attaches to the term and B does not have reason to know of the meaning attached by A, then B’s meaning prevails
· Where one party is responsible for writing the contract or is in a stronger bargaining position, if a term is ambiguous it will be interpreted against the draftsman
Example: Joyner v. Adams: The meaning of ‘developed’ was ambiguous and both parties had reasonable interpretations. Plaintiff did not convey their meaning and Defendant specifically rejected the Plaintiff’s interpretation. Defendant’s understanding matched commercial real estate trade. Thus, defendant’s meaning won.

b. Maxims of Interpretation
First consider the context of the agreement, then look at interpretation principles. Absent strong contextual evidence, courts prefer to interpret contracts to:
· Make agreement lawful
· Make agreement reasonable
· Reconcile any seeming inconsistencies among the terms
· Give meaning and effect to all terms (not make any of them redundant)
Example: A licenses B to manufacture pipes under A’s patents. B agree to pay “a royalty of 50 cents per 1k feet for an output of 5 mil or less feet per year, and for an output of over 5 mil per year at the rate of 30 cents per thousand feet.” B produces 6 mil feet. The literal reading would say 6 mil * .30, but this would require you to pay less for more material. The reasonable reading would say 5 mil * .50 + 1 mil * .30. This reading will be chosen by the court b/c it doesn't lead to a ‘crazy’ result
Other general interpretation rules:
· If 2 clauses conflict, the more specific clause acts as an exception to the more general 
· Example: “No animals may be kept on premises” and “Tenant’s service dogs shall be kept on leashes when in public areas of the building”. Will interpret service dogs as an exception to the no animals rule, otherwise the clause wouldn’t make any sense b/c there’s no service dogs following the first rule literally.
· Separately negotiated terms are given greater weight than standardized terms
· Handwritten terms generally control over typed or printed ones, and typewritten terms generally control over printed ones
· When a series of words are used together, the meaning of each words affects the meaning of others
· Example: Lease prohibits “cats, dogs, and primates.” This wouldn’t restrict your brother from staying overnight
· When specific and general words are connected, general word is limited by the specific one
· Example: S contracts to sell B his farm together with the “cattle, hogs, and other animals.” This wouldn’t include S’s beloved pet dog Fido.

c. Extrinsic evidence to use in interpretation
Start w/ express words of agreement, trying to interpret them in light of the contract as a whole, then look at evidence outside of the agreement:
· Course of performance: how parties have acted so far during the current agreement
· Example: if your landlord saw you w/ a fish and didn’t object
· History of communications during negotiations
· Example: if your landlord told you expressly you could have a fish
· Course of dealing: how the 2 parties have behaved in past agreements b/w the 2 parties
· Trade usage: what people in the industry typically use the term to mean
· When one party is not a member of the trade, the other party has to show the newcomer actually knew about the trade usage OR that usage is so widespread that we can presume the newcomer accepted it
· Transactional context and market factors
· Reasonable construction should be preferred over one that is unreasonable
Example: Frigaliment v. BNS: The contract did not specify what ‘chicken’ means. BNS said it means chickens, Frigaliment said it means only young and tender chickens. The court determined that the term was ambiguous b/c of the testimony of third parties. BNS was inexperienced in the trade and Frigaliment did not show the term was widespread or well-established. The price BNS set was below market value if we interpreted the contract as Frigaliment argued we should. Thus, the court went with the more general definition of chickens

d. Interpretation of standardized contracts
Adhesion contracts are contracts where one party has no say in the terms, has no choice but to accept
3 factors:
1. Use of a standard form
2. Inequality of bargaining power
a. Party writing the form is a ‘repeat player’ and knows more about the applicable law and circumstances than the other party
3. Absence of choice other than to accept or reject the contract (ie take it or leave it)
Courts may ‘strike out’ certain terms when the drafting party had reason to believe the non-drafting party would not have agreed to that term b/c it violates the non-drafting party’s reasonable expectations
· Courts will imply there was reason to believe the other party wouldn’t have accepted the terms if it is against the reasonable meaning of the term or if there is a bizarre or oppressive result
· Doctrine of reasonable expectations: if the terms go against the reasonable meaning of the terms or the main purpose of the agreement, or if they are bizarre or oppressive, there was reason to believe that B would not accept the terms
· Customers are not bound to unknown terms which are beyond the range of reasonable expectation
Example: CJ Fertilizer v. Allied Mutual: The insurance policy for burglary defined burglary by requiring visible marks on the exterior. The term was not ambiguous b/c it was specifically defined in the contract. However, the court did not apply the definition b/c CJ did not negotiate the terms and didn’t read the whole contract and the general understanding was that the policy would cover any burglary that is not an ‘inside job’. The definition in the agreement was too narrow and went against CJ’s expectations unfairly.
B. Parol Evidence Rule
The parol evidence rule determines whether the fact finder may consider that parol evidence to decide whether the term should be included in the final agreement

a. When the rule applies
The parol evidence rule applies when:
1. There is a writing (integration) that the parties regard as a final embodiment of their agreement
2. A party tries to introduce extrinsic evidence of a term that it claims is in the final contract but that does not appear in the writing
Evidence Subject to PER:
All evidence of oral or written statements regarding terms allegedly agreed to prior to the final writing which are not in the final writing
· Includes evidence of an oral agreement made contemporaneously w/ the final writing
· DOES NOT include evidence of a written agreement made contemporaneously w/ the final writing
· Court may piece together parties’ agreement from several contemporaneous writings
· DOES NOT include statements or agreement made after the written agreement
If evidence is not subject to the PER, assume the evidence is admissible
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b. Impact of the PER
Impact of the PER depends on the degree to which the writing constitutes a comprehensive and final written memorandum of the agreement
Partially integrated: a writing that parties intended to be the final expression of at least one of the terms it contains, but not a final expression of all terms of their agreement
· May be supplemented by parol evidence of consistent additional terms
· May not be contradicted
Totally integrated: a writing that parties intended as the final, complete, and exclusive statement of all of the terms that were agreed to
· May neither by contradicted nor supplemented
How to determine if totally or partially integrated:
· Classic approach: Judge decides parties’ intent to integrate their writing purely on the basis of the ‘four corners’ of the written document w/o recourse to any extrinsic evidence. Test is if the writing appears totally integrated (ie complete) on its face and thus is totally integrated
· Modern approach: Judge will consider extrinsic and contextual evidence to determine parties’ intent on the issue of integration. The judge determines whether a jury could find that the written contract did not state the entire deal and thus is only partially integrated
Integration clauses/merger clauses state that the writing is intended to be final and complete, all prior understandings are deemed to have been ‘merged’ into or superseded by the final writing
· Courts give these clauses a lot of weight, but they are not determinative
Example: Thompson v. Libby: The parties had a writing signed by both. The buyer claimed they agreed to a warranty but the written document had nothing about warranties. The evidence was subject to the PER because there is a writing and this is oral evidence prior to the writing. The writing is totally integrated b/c there was no evidence it was incomplete. Therefore, the buyer’s evidence was inadmissible.
Contradictory v. Consistent:
· A parol term does not contradict a term in the writing so long as it is a consistent additional term
· A term is a consistent additional term if, under the circumstances, it is one that ‘might naturally be omitted from the writing’
· Depends on the nature and importance of the term to the transaction and how complete the writing looks
Examples:
· A owes B $1k. They agree orally that A will sell B Blackacre for $3k and that the $1k will be credited against the price. They then sign a written agreement, complete on its face, which does not mention the $1k debt or the credit. The written agreement is not completely integrated and the oral agreement for a credit is admissible in evidence to supplement the agreement b/c it is a consistent additional term
· Email says: “As discussed, I might be interested in having you build and install $50k worth of kitchen cabinets for me. Contact me if you are interested in the job.” Afterwards, parties have a series of conversations. If cabinets are built and there is a dispute regarding price, extrinsic parol evidence would be admissible because there is no final writing and the conversations took place after the agreement
· Email says: “I am delighted that you have agreed to construct and install the cabinets on the terms we discussed and agreed to earlier today. I just wanted to confirm that you will be able to complete the work for $50k. Please sign in the space provided to confirm that you will complete the job for $50k.” Contract wants to introduce evidence that agreed-to price was $55k. This is probably only a partial integration, but the evidence would contradict a term in the writing. Therefore, the evidence is barred per the PER.
· Variation: if the dispute was about the type of wood used, parol evidence would be admissible b/c this would be a consistent additional term. If this is a total integration (unlikely), the court will imply the type of wood to be used
· Parties draft and execute a 30-page document which includes payment and performance schedule, design specifications, representations, and warranties and an integration/merger clause. This will be considered a total integration
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c. Limitations/Exceptions
Even though the PER bars evidence, it may not be barred regardless under these situations:
1. Extrinsic evidence to explain meaning of (ie interpret) written terms
a. Parol evidence to explain the meaning of the term is allowed, but not to contradict or vary the writing
b. Example: Thompson v. Libby: evidence to show what the parties meant w/ ‘boom scale’
2. Collateral agreement rule: if the parol evidence is sufficiently distinct from the scope of the integrated writing, it can be seen as intended as a separate ancillary contract
a. Examples:
i. Big Corp agrees to sell all its assets to Giant Corp. A writing is executed detailing the terms of the agreement. At the same time, the parties agree orally that Big’s CEO will be given a 6/mo job as Giant’s VP for $20k/mo. Giant does not hire the Big CEO.
ii. A and B in an integrated writing promise to sell and buy a specific automobile. As part of the transaction they orally agree that B may keep the automobile in A’s garage for 1 year paying $15/mo.
3. Condition precedent: evidence that the agreement was subject to a condition that must happen before any contractual obligation arises
a. Examples:
i. Developer and Builder draft an elaborate written contract whereby Builder will construct a shopping mall according to Developer’s plans. Before signing, Developer says to Builder “Of course we agree that this whole deal depends entirely on my being able to get financing” and Buyer replies “Of course”. If no financing is obtained, Builder may not recover from Developer
ii. Seller K agrees to sell his green car to buyer F for $10k. F agrees to pay the purchase price at the time and place of delivery. Transaction takes place and F discovers that the car has not been given an undercoating to protect it. F wants to introduce evidence of verbal agreement b/w F and K where K agreed to undercoat as part of the purchase price. This is a final agreement and this is oral evidence prior to the writing. If this is a total integration, F cannot introduce the evidence. If this is a partial integration, F can b/c this is a supplement to the agreement
4. Extrinsic evidence to show duress, mistake, material misrepresentation, and other bases for invalidating (voiding) contract
a. Example: Seller and Buyer enter into a length written agreement to sell Seller’s house (w/ a merger clause). Agreement is silent on the presence of termites. Before the closing, Seller says “We checked and there are no termites in the house” but the house did have termites. Court would allow the evidence b/c this is a fraudulent statement made by the seller
b. Limitation: when the alleged oral promise directly contradicts the terms of an express written contract, the PER bars introduction
i. Examples:
1. Seller and Buyer enter into a lengthy written agreement to sell Seller’s house (w/ a merger clause). Agreement states “seller does not know if termites are present and disclaims any liability for them” but Seller says “We checked and there are no termites in the house” but the house did have termites. Court would not allow the evidence.
2. Sherrodd Inc v. Morrison: The contract required Sherrodd to excavate “all” and they were told it was 25k yards. They then discovered it was 50k, and were told by the GC they would be paid more but that was not put into the contract. The GC’s statement was not admissible b/c it was directly contradictory to the express terms of the contract
ii. Exception: some courts have rejected this limitation as the PER is intended to protect the terms of a contract, shouldn’t bar evidence challenging the validity of a contract
iii. Non-reliance clauses where the purchaser acknowledges they won’t rely on any statements except those included in the agreement may be considered, but CA courts are skeptical

d. UCC Approach to the PER
The UCC is more liberal with the PER, more willing to admit parol evidence
· Decision maker must always examine the words in light of the commercial context w/in which they were used (ie evidence of usage of trade, course of dealing, and course of performance)
· Assume trade usage, course of dealing, and course of performance are part of the agreement to begin w/
· Parol evidence will supplement the contract


1. Evidence admissibility for totally vs. partially integrated
Even if totally integrated writing, may still introduce evidence that explains or supplements the agreement by trade usage, course of performance, course of dealing, etc.
· Always allowed unless it contradicts the agreement’s express definitions of a term (may go against the trade usage, etc.)
· Unless the court finds that the writing was intended by both parties as a complete and exclusive statement of all the terms
If partial integration, allows consistent additional terms to be proven
· Presumption is that it’s a partial integration
Exception: If additional terms would certainly have been included in the document if the parties had agreed to them, then evidence of those terms will be barred


2. Trade usage
Analysis for Trade Usage:
1. Define the trade
2. Prove the usage exists per regularity in observance
3. Usage is binding if the party is a member of the trade and aware of the usage
4. Evidence must not be inadmissible under PER
a. If fully integrated, can introduce evidence if it does not contradict the agreement
b. If partially integrated, can only explain/supplement, not contradict
Negating Trade Usage
Contract can negate course of dealing and trade usage if it is carefully negated, mere boilerplate is not sufficient. The clause must specifically negate a particular trade usage or course of dealing.
Example: Nanakuli v. Shell Oil Co.: Writings fully integrated and Shell ‘price protected’ Nanakuli. The trade was defined as the asphalt trade. Trade usage/practice indicated that price protection by asphalt suppliers was common. The court allowed evidence of what was meant by ‘price protection’ because it did not contradict the express terms of the contract
C. Implied Terms
When the parties to a bargain sufficiently defined to be a contract have not agreed w/ respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court
Examples:
· The Muppet Show and Big Bird enter into an employment contract which does not specify a duration. The audience finds him boring and the Show wants to fire him. Courts will imply a default rule that employment is at-will and no notice or severance pay is required.
· K agrees to purchase F’s home. The closing is conditioned on K’s securing a loan in the next 2 weeks. Real estate prices crash suddenly. K wants out of the deal. His attorney advises him not to apply for a loan so he will not meet the condition. The court will say K had an implied duty to take reasonable efforts to secure a loan despite there not being anything in the agreement saying this
· Wood v. Lucy Lady: Lucy agreed to a 1 year exclusive right to market using her name to Wood, but Lucy entered a separate deal for a clothing line w/o going through Wood. Lucy argued there was no consideration b/c the terms of the contract didn’t actually require Wood to do anything. The court implied a promise by Wood to make reasonable efforts to secure contracts for Lucy as that is the only way the contract would make any sense.
· Variation: If Lucy sued Woods for not generating any business for her, Lucy could win if she could show the implied duty and show that Woods did not use reasonable efforts to get her business.

a. UCC Gap Fillers
The UCC has codified gap fillers when the contract is silent on a term to set default rules where the parties to an otherwise enforceable contract have not agreed about a term:
1. Price of goods: 
a. Open price term will not prevent enforcement of a contract if the parties intended to be bound. If the parties later fail to agree on price, the court may enforce a ‘reasonable price’
i. BUT if parties do not intend to be bound unless they agree to price, court won’t fix price
b. If one party has the power to fix the price, she must do so in ‘good faith’
2. Mode, place, and time of delivery
a. All goods must be delivered at once
b. Seller’s place of business
c. Reasonable time
3. Time and place for payment
a. Reasonable time after delivery
b. Place where buyer receives goods
4. Warranties
No gap fillers for:
1. Subject matter of contract
2. Quantity (requirement/output contracts fine)


1. Exclusive Dealings under the UCC
A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale
· Agreement will be covered by the UCC if it is a dealership but not a commissioned salesman


2. Notification of Termination
Termination of a contract by one party except on the happening of an agreed event requires that a reasonable notification be received by the other party
· You can contract around reasonable notice provision if you are explicit in your agreement (unless unconscionable)
Example: Leibel v. Raynor: R is manufacturer, L is distributor. R wants L to do a good job selling garage doors and L wants R to make a good product. Agreement did not have a specified duration. R terminates the agreement b/c sales aren’t good. R has the right to terminate the deal unilaterally, but R breached the contract by not giving them reasonable notice before termination as required by the UCC.
D. Implied Obligation of Good Faith
Every contract has an obligation to perform duties in good faith even if not explicit in the agreement
· Not a separate cause of action, used by courts to interpret and construe terms in the agreement
· Cannot contradict or override an express term, but can qualify parties’ rights
· Different ways to define, but generally just make sure there was no bad faith
· Doesn’t go against the spirit of the agreement
· Doesn’t ‘spoil’ the purpose of the agreement
· Policy: it’s not fair to require plaintiffs to anticipate everything the defendants might do in bad faith, we cannot expect them to foresee everything the defendant might do and put it into the contract
· Doctrine helps contract formation b/c it does not allow for trickey and mistrust typical in first contracts b/w parties at the time of contracting and provides reassurances the counterparty won’t get away w/ bad faith actions
Examples:
· A, owner of a shopping center, leases part of it to B, giving B the exclusive right to conduct a supermarket. During the term of the lease A acquires adjoining land and leases part of the adjoining land to C for a competing supermarket. Even though there’s nothing prohibiting this in the agreement, there is a breach of contract by A b/c it ‘spoils’ the purpose of the exclusive right given to B.
· A, an oil dealer, borrows $100k from B, a supplier, and agrees to buy all his requirements of certain oil products from B on stated terms until the debt is repaid. Before the debt is repaid, A makes a new agreement w/ C, a competitor of B. Under the new arrangement, A’s business is conduct by a corporation formed and owned by A and C and managed by A, and the corporation buys all its oil products from C. A could do this per the terms of the agreement, but this is not in good faith and thus will be considered a breach
Situations where obligation is typically applied:
· When implication of a term not expressly stated in the contract is necessary to protect parties’ expectations (‘give business efficacy’ to contract)
· When party performs (or exercises right) under agreement in bad faith even though it is not breaching an express term (eg termination)
· When contract expressly provides a party w/ discretion regarding its performance
Good Faith/Bad Faith Determination
· Courts will take into account the sophistication of the parties when assessing if there has been bad faith
· Courts must consider the expectations of the parties and the purposes for which the contract was made
· Merely taking actions that disadvantage one’s counterparty is not enough
· Without bad motive or intention, discretionary decisions that happen to result in economic disadvantage to the other party are of no legal significance
· Must prove the defendant acted in bad faith or violated any commercially reasonable standard
Example: Seidenberg v. Summit Bank: Seidenberg owned 2 corporations in the same business. Seidenberg sold their stock in both to Summit Bank in exchange for compensation based on how the firms performed. Seidenberg claims Summit is acting in bad faith by not helping the businesses and hiring other people to do the same type of business elsewhere. They promised to ‘work together’ which was discretionary, and thus a situation where the obligation of good faith is typically applied. And Summit was performing poorly as an excuse to oust Seidenberg from their positions.

a. Obligation of Good Faith w/ Open Price Terms
The party w/ the discretion to set the price must do so in good faith
Good faith includes observance of reasonable commercial standards of fair dealing in the trade
Usually a ‘posted price’, ‘price in effect’, or ‘market price’ satisfies requirement
Breach can be shown through improper motive even if prices set might appear to be objectively reasonable
Example: Exxon set posted price high to drive everyone else out of business

b. Obligation of Good Faith w/ Requirement and Output Contracts
Requirement contracts where a buyer agrees to purchase all of a particular good it requires from a seller and output contracts where a seller agrees to sell all of its output of a particular good to a buyer
· Risk b/c the buyer might ask for too much under the requirement contract or the seller may make more than needed for an output contract
· Can reduce the risk by setting tops and bottoms for amounts or by making an estimate of the amounts
· May be invalid b/c lacking consideration or too vague/indefinite
· Courts resolved this by saying there is consideration b/c if they want to buy the good, they have to buy from the seller so there is an implied exclusivity promise (which is sufficient for consideration)
· Definiteness is dealt w/ by a duty of good faith, which sets a boundary for amounts
· Good faith imposed on the requirement buyer is the amount required (ie you can’t just say that you don’t require any of the goods)
· Good faith imposed on the output seller is the amount provided (ie you can’t just not produce any of the goods for no reason)
· No quantity unreasonably disproportionate to the estimate or previously established outputs or requirements
· Requirement and output contracts probably have no implied floor, but do have an implied ceiling so you can’t have an amount way higher (ie unreasonably disproportionate) than established previously (even if in good faith)
· Example: they usually ask for 100 and estimate is 100, but then you suddenly need 1k. This is unreasonably disproportionate even if you actually need the 1k.
· BUT would be okay if you usually ask for 100 but then suddenly you only need 10

c. Obligation of Good Faith w/ Satisfaction Clauses
Satisfaction clauses are when performance is made conditional on approval by another party
Approaches to Satisfaction Clauses:
1. Objective - Standard of reasonableness: Would a reasonable person reject the work done?
a. Often employed where “commercial quality, operative fitness, or mechanical utility” are in question
2. Subjective - Standard of ‘honest’ dissatisfaction: Was the party honestly dissatisfied w/ the work done?
a. Often employed where “personal aesthetics or fancy” are at issue (ex. A portrait request)
b. Plaintiff will have the burden of establishing that the defendant was not honestly dissatisfied
RULE: Courts prefer reasonable person standard unless it is evident that the parties intended a subject standard
· If there is a form contract/boilerplate language, wording showing a subjective standard will not be given weight
Example: Morin Building v. Baystone Construction: Contract provided that final product was subject to GM’s approval based on artistic effect and the ‘decision of acceptability’. The court using an objective standard decided that a reasonable person would be satisfied w/ Morin’s job. They used an objective standard despite the wording in the contract b/c courts prefer this standard and the GM was using a form contract
E. Warranties

a. Express Warranties
ELEMENTS:
1. Must show the seller made a sufficiently factual promise about the quality or attributes of the goods which turned out not to be true
a. 3 ways to show factual promise:
i. Affirmation of fact relating to the goods
ii. Description of the goods
iii. Sample or model shown
2. Factual promise must be part of the basis of the bargain
a. 3 approaches:
i. Buyer relied on the statement when deciding to buy the product
ii. Statement was made before the sale (regardless of whether the buyer relied on the statement)
iii. Restatement and UCC: any factual promise made before the sale is presumed as part of the bargain, but this is rebuttable if the seller can show the buyer didn’t rely on it or wasn’t aware of the statement
3. Buyer must establish failure of the good to live up to seller’s representation caused the buyer damage
No need to use the words ‘warranty’ or ‘guarantee’ or intent to make a warranty
Opinion or commendation of goods is not factual; courts will consider if the statement is verifiable
Example: Bayliner Marine Corp. v. Crow: Materials described a model boat as reaching 30 mph. The plaintiff’s purchased boat which was not the model described in the materials which did not reach 30 mph. The court found there was no breach of express warranty because there was no factual promise made by the seller through the materials b/c they were not a model of the exact boat the plaintiff purchased.
b. Implied Warranty of Merchantability
ELEMENTS:
1. Seller of goods was a merchant with respect to the goods sold
2. Good sold by the seller were not merchantable
a. 3 ways goods are ‘merchantable’:
i. They pass w/o objection in the trade
ii. Not below fair average quality
iii. Fit for the ordinary purpose for which such goods are used
b. Other implied warranties may arise from the course of dealing or trade usage
i. Example: For show dogs, there is an implied warranty of their lineage
3. Breach of warranty caused the buyer damage
Example: Bayliner Marine Corp. v. Crow: The court said no breach of implied warranty of merchantability b/c there was no evidence the public would object to the boat, even if it didn’t meet the plaintiff’s expectations it would still be acceptable to the public

c. Implied Warranty of Fitness for a Particular Purpose
ELEMENTS:
1. Buyer had an unusual/particular purpose for goods
2. Seller had reason to know of this purpose (eg buyer has told the seller of this purpose)
3. Seller has reason to know that buyer is relying on seller’s skill or judgment to select or furnish goods that will meet buyer’s needs
4. Buyer did so rely on seller’s skill or judgment and
5. Goods were not fit for buyer’s particular purpose
Example: Bayliner Marine Corp. v. Crow: The court said no breach of implied warranty of fitness for a particular purpose b/c the plaintiff didn’t tell them that he needed the boat to reach 30mph. They knew he wanted to know the speed of the boat, they didn’t know he wanted it to be able to reach 30mph

d. Disclaimer of Warranties
Disclaimer of Express Warranties:
· Warranty language followed by disclaimer in same document
· Courts try to reconcile, but if they can’t the warranty language prevails
· Oral warranty followed by document disclaiming express warranties
· PER should bar evidence relating to the oral promise
· Courts may apply fraud/misrepresentation exception to PER to find an express warranty disclaimer is unconscionable and thus unenforceable
Disclaimer of Implied Warranties:
· Disclaimer must be conspicuous and in writing
· Can disclaim w/ “as is” or “w/ all faults” language OR can do the following:
· For merchantability, must contain the word “merchantability”
· For fitness for a particular purpose, say “there are no warranties which extend beyond the description on the face hereof”
· If the buyer examines goods before contract or has refused to examine the goods before contract, there is no implied warranty w/ regard to defects which an examination would reveal
· Seller must demand the buyer examine the goods

e. Implied Warranty of Skillful Construction
Courts have found an implied warranty of skillful construction for the construction of new buildings ensuring that the builder constructs a house free from material defects and in a skillful manner such that the house being purchased is habitable
· Implied warranty of habitability may be modified or disclaimed but disclaimers will be viewed w/ suspicion and the disclaimer will only be enforced if it is clear, unambiguous, and reflects both parties’ expectations
· Policy behind warranty is b/c construction company can easily avoid the loss while the buyer has no way of avoiding the loss in this type of situation
· The construction company can get insurance against bad construction while the buyers generally cannot; there is an incentive for the construction company to get insurance and they can spread the loss while the buyer cannot
Example: Cacei v. Di Canio Construction Corp: Defendant builder built the home on faulty soil, which later caused a collapse of the floor of the home. The court held there was an implied warranty of skillful construction and thus the defendant builders were liable b/c the home was uninhabitable due to the flawed construction of the defendants
VI. Assessing Performance and Breach 
A breach is any non-performance of a contractual duty at a time when performance of that duty is due
A. Express Conditions v. Constructive Conditions

a. Express Condition Precedent
A condition precedent is an act or event, other than the lapse of time, which must occur before a duty to perform a promise in the contract arises
· Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused
· Non-occurrence of a condition is not a breach by a party unless he is under a duty (per a promise made) to make the condition occur (ie promissory condition)
A condition precedent may be an express condition (“if, on condition, subject to, provided that”)
· An express condition is agreed to by parties
Express conditions must be literally performed and are not subject to the doctrine of substantial performance as constructive conditions are
· Ambiguous language will be interpreted as a promise or constructive condition rather than an express condition
Examples:
· K promises to open a sanctuary in 2019 if and only if F delivers 5 grizzlies to him by December 31, 2018. K will not have to perform if F supplies the bears a day late or if F only supplies 4 bears b/c K’s promise was subject to an express condition precedent
· L promises to sell a house to C for $200k. C promises to buy the house for $200k if and only if L gets a variance to allow more chickens on the plot by 4/1. This is an express promise subject to a condition precedent. So if L gets the variance a day late, C would not have to buy the house.

b. Constructive Condition
A constructive condition is imposed by courts (eg ordering parties’ performance of promises)
A constructive condition does not have to be literally met, so substantial performance is acceptable to require the other party to perform
· Each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party
· Substantial performance -> no material breach
· Minor deviations (partial breach) don't amount to a failure of a condition to the other party’s duty to perform, they just give rise to damages
· If you have partially breached but substantially performed, you’ll get paid for the full amount of the contract minus the damages the other party suffered b/c of your incomplete performance
Examples:
· K promises to open a sanctuary in 2019. F promises to deliver 5 grizzlies by December 31, 2018. There is no express condition that K will only open the sanctuary if F delivers, but it is subject to a constructive condition. If F delivers only 4 bears or delivers a day late, then K will have to perform (but can sue for damages) b/c F has substantially performed
· L promises to sell a house to C for $200k. C promises to buy the house for $200k. L promises to get a variance to allow more chickens on the plot by 4/1. This is an express promise subject to a constructive condition. If L gets the variance a day late, that’s probably still substantial performance so C would have to buy the house but can sue for damages

c. Promissory Condition
A promissory condition is an express condition that is also a promise
Failure of the event to occur justifies the obligor in treating her obligations as discharged (b/c it’s a condition) and also subjects the obligee to liability for damages (b/c it’s a promise)
Examples:
· K promises to open a sanctuary in 2019 if F delivers 5 grizzlies by December 31, 2018. F also promises to deliver the grizzlies by that date. If F fails to fulfill his promise, K can sue for damages b/c it’s a promise. And K will not have to perform b/c the condition was not met.
· L promises to sell a house to C for $200k. C promises to buy the house for $200k if and only if L gets a variance to allow more chickens on the plot by 4/1. L promises to get that variance by 4/1. This is a promissory condition. If L doesn’t get the variance by 4/1, C has no duty to perform and can sue L b/c he promised to get the variance by 4/1

d. Excused Non-Occurrence
Grounds on which a court may excuse non-occurence of a condition:
1. To avoid forfeiture: if non-occurrence of the condition would cause disproportionate forfeiture 
a. Won’t apply if the condition was a material part of the agreed exchange
b. Forfeiture: denial of compensation that results when obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange
2. Waiver or estoppel: waiver is an intentional relinquishment of a known right
a. Condition must not be a material part of the deal
b. Waiver can be w/drawn if the other party has not relied on the waiver (ie material change of position) and reasonable notice is given
3. Wrongful prevention: if the promisor wrongfully hinders or prevents the condition from occurring
Example: Oppenheimer v. Oppenheim: There was an express condition in the agreement that P must deliver the written consent of the landlord before D rented from them, but Ps only called the Ds to tell them they had consent. Thus, there was no duty of the D to perform and sublet from the Ps. There was no disproportionate forfeiture b/c the P’s landlord agreed to waive their rent until they found a subletter. Ds did not waive their right to not perform unless given written landlord consent. Thus, non-occurrence of the condition was not excused
B. Partial, Material, and Total Breach
Types of Breaches
1. Partial Breach: breach that is not significant (eg using a pipe of a different brand that is of the same quality)
a. Consequences of breach is the non-breaching party must still perform but can recover for damages
2. Material Breach: failure to perform a significant performance obligation (eg failure to tender the balance of a purchase price)
a. Consequences of breach is the non-breaching party’s duties under the agreement are suspended
b. The breaching party may be able to ‘cure’ the breach (w/in a reasonable time) and if they do, the non-breaching party will have to perform (eg if you missed payment on Wednesday but delivered it on Thursday)
c. The non-breaching party can waive the breaching party’s breach, and thus the non-breaching party will be obligated to perform
3. Total Breach: a material breach that has not been ‘cured’ after a reasonable period of time
a. Consequences of breach is the non-breaching party’s duties under the agreement will be discharged and the contract will be treated as terminated
b. If breach was not yet total and the non-breaching party dispenses of his duties, the non-breaching party has now breached the contract
Factors when considering if a breach is material:
· Extent the non-breaching party didn’t get its essential contract benefit
· Extent non-breaching party can get damages to substitute for loss of the contract benefit
· Extent breaching party will have wasted time and/or money
· Likelihood breaching party will cure deficiencies
· Extent breaching party acted in good faith (motive)
· Restatement: a willful transgression will be a factor in determining if there was substantial performance
· Common law you didn’t meet a constructive condition if you were a willful transgressor
Example: Jacob & Youngs v. Kent: There was a constructive condition that the builder use only Reading Pipe in construction of the buyer’s home. The builder breached the agreement b/c he used non-Reading pipe. The builder had substantially performed b/c the pipe he used was of the same quality, so the owner had to pay the builder under the contract as this was a partial breach, not a material breach
Factors when considering if a breach is total:
· Extent to which is reasonable appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements
· Extent to which the agreement provides for performance w/o delay and whether the circumstances indicate that performance or an offer to perform by that day is important
· Degree of importance that the terms of the agreement attach to performance w/o delay
· References to dates in a contract does not make time of the essence unless parties express a clear intention to that effect
Example: Sackett v. Spindler: Sackett didn’t pay in full so Spindler didn’t sell him the stocks. Spindler was allow to w/hold the sale even though Sackett had partially paid b/c this was a material breach by Sackett. However, the breach was not yet total, so Spindler did not have the right to sell the stocks to someone else b/c Sackett could still cure the breach

a. Breaches Under the UCC
Perfect Tender Rule: the doctrine of substantial performance is not applicable to the sale of goods, the buyers is entitled to a perfect tender of the goods ordered and has the right to reject goods that fail to conform exactly to the contract
· Buyer must act promptly to reject, otherwise it will be deemed an acceptance of the goods
Ability to Cure:
If delivery is rejected b/c it is non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then w/in the contract time make a conforming delivery
· There is limited ability to cure after the delivery date has passed
C. Anticipatory Repudiation
Repudiation is a clear and unequivocal statement that a party will commit a breach that would qualify as a material and total breach of the contract (ie that they will not render performance when due)
· Where an obligor repudiates a duty before he has committed a breach by non-performance, his repudiation alone gives rise to a claim for damages for total breach
· Where performances are to be exchanged, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance
Options for the non-breaching party:
1. Accept the repudiation by giving notice that he is treating it as an immediate total breach and deem the contract as terminated
a. Written notice or filing of a lawsuit
b. Risk that the breaching party will deny that he repudiated and declare the non-breaching party’s termination to be a repudiation
2. Accept the repudiation by changing its position (ie finding a new counterparty)
a. No need to notify the repudiating party
3. Delay responding to the repudiation to see if the repudiating party retracts and performs
a. Can retract repudiation if the non-breaching party has not relied on the repudiation or notified them they deemed the contract terminated
b. Risk that the non-breaching party has aggravated its damages by not terminating immediately and mitigating its loss
Example: Truman Flatt & Sons v. Schupf: The buyers sent a letter to the sellers asking them to modify the price of the land they had agreed to buy given difficulties in the seller’s ability to secure the zoning the buyers wanted. The court said there was no repudiation because the statement was not clear enough that they were not willing to buy the land anymore. Since the sellers didn’t give notice it was a breach and did not sell to someone else, even if this was a repudiation the buyers could still retract it and perform under the contract.

a. Right to Adequate Assurance of Performance
When reasonable grounds for insecurity arise w/ respect to the performance of either party, the other may demand adequate assurance of due performance, and until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return
· UCC requires the demand be made in writing, Restatement and most courts do not require this
· Duty of good faith applies: you cannot keep demanding assurance or ask for an unreasonable amount of assurance
After receipt of a justified demand, failure to provide such assurance w/in a reasonable time is a repudiation of the contract
· UCC says a reasonable time up to 30 days
· Restatement does not set a maximum
Example: Hornell Brewing Co. v. Spry: Spry was a distributor of Hornell who over time began to have problems paying for shipments and owed a lot of money to Hornell. Hornell wrote a letter asking for assurances from Spry of the payment, and Spry did not respond. Hornell terminated the contract which was w/in his rights as there were grounds for insecurity given Spry’s continuous failures to pay, and b/c Spry did not respond to his request for assurance w/ any evidence of his ability to pay
VII. Defenses to Enforcement
A. Lack of Capacity to Contract
Tension b/w fairness to enforce contract against someone who doesn’t understand what they’re agreeing to and predictability for the other party entering the contract

a. Minority
Traditional Approach: a minor can disaffirm or avoid the contract when they turn 18, thus recovering the amount they paid under the contract
· Applies even if there has been full performance by the other party and the minor cannot fully return what was received in the exchange, so the minor returns only what the minor still possesses and is not required to make restitution payments for any diminution in value
· Policy to protect minors from their lack of judgment and/or from adults taking advantage of them
Modern trend: where the minor has not been overreached and the contract is fair and reasonable, the minor has to compensate for the use of, depreciation, and willful or negligent damage
· Amount will be set off the amount the minor gets from disaffirming thFse contract
Example: Dodson v. Shrader: The Dodson minor purchased a truck from Shrader. After the truck has mechanical problems, Dodson kept driving it until it ‘blew up’ and got into an accident due to Dodson’s own bad driving. Dodson was entitled to disaffirm the contract and get his money back, but Shrader was allowed to be compensated for the use of, depreciation, and damage to the truck.
Limitations on Right to Avoid Contract:
1. Necessaries: items one needs to live, such as food, clothing, and shelter
a. Recovery for non-minor is based on restitution rather than enforcement of the contract
b. Protects minors so people will enter into agreements w/ them to provide necessaries
2. Tortious conduct: misrepresentation of age or willful destruction of goods
a. Mere ignorance of the minor’s age is not a defense
i. Example: R is 17 but looks older. He buys a used car from Y for $2k. When he turns 18, he may still void the contract if he wishes (or he can affirm/ratify) b/c he only looks older, he did not intentionally represent himself as 18+
3 Ways to Affirm/Ratify:
1. Express ratification: the now grown minor tells them he will abide by the contract
2. Implied in fact ratification: conduct/actions by which you can imply the now grown minor affirmed the contract (ex. By making payments)
3. Implied by law (silence) ratification: courts will imply that the now grown minor has ratified if he did not void the contract w/in a reasonable time

b. Mental Incapacity
A contract is voidable by a person if by reason of mental illness or defect that person:
1. Traditional method - Cognitive Test: unable to understand in a reasonable manner the nature and consequences of the transaction
2. Modern trend - Volitional test: unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition
W/in a reasonable time after termination of the mental incapacity the individual must either avoid the contract or ratify it
The party raising the defense of incapacity has the burden of proof
Restoration
Where the contract is fair and the other party is w/o knowledge of the mental illness or defect, if the party has performed they can recover in restitution if the mentally ill person voids the contract
Example: Hauer v. Union State Bank: The court using the cognitive test determined that Hauer was mentally incompetent. The court did not allow restitution b/c the bank was acting in bad faith b/c they had reason to know of Hauer’s mental defect

c. Intoxication
A contract is voidable if a party has reason to know that b/c of intoxication the other person is unable to either understand the transaction or act in a reasonable manner (ie they’re only agreeing b/c they’re drunk)
· Once the intoxication no longer affects the individual, the individual has a reasonable time to either disaffirm or ratify the contract
Examples:
· K, while extremely drunk, signs and emails a written offer on fair terms to sell his car to F, who has no reason to know of the intoxication. F accepts the offer. There is no defense here b/c F has no reason to know of K’s intoxication
· F wants K’s car, but K has refused to sell. F gets K drunk and K agrees to sell the car for fair market value. Here, K has a defense of intoxication b/c F has reason to know K is drunk and b/c K has refused in the past
B. Duress and Undue Influence

a. Duress by physical compulsion
If a party enters into a contract solely b/c he has been compelled to do so by the use of physical force, the contract is void
· Void (not voidable) so requires no action by the party
· There must be some imminence of a threat causing fear of loss of life or limb or imprisonment

b. Duress by improper threat
If a party enters into a contract b/c of an improper threat that leave the victim w/ no reasonable alternative but to assent to the proposed deal, the contract is voidable by the victim
ELEMENTS:
1. A wrongful or improper threat
a. A threat is improper if what is threatened is:
i. A crime or tort
ii. A criminal prosecution
iii. Bad faith use of the civil process
iv. A breach of the duty of good faith and fair dealing under an existing contract
1. Example: refusing to finish the contract unless they agree to do something else
b. A threat is improper if the resulting exchange is not on fair terms and
i. The threatened act would harm the recipient and not significantly benefit party making the threat
1. Example: sell me your car or I’ll expose your affair
ii. Prior dealing b/w the parties significantly increases the effectiveness of the threat
1. Example: you always buy cookies at one price, then when you need them for a critic, the seller increases the price
iii. The threatened action is a use of power for illegitimate ends
2. A lack of reasonable alternative
a. Examples of reasonable alternatives: 
i. Alternative source of goods, services, or funds when there is a threat to withhold such things
ii. Toleration if the threat involves only a minor vexation
3. Actual inducement of the contract by the threat
a. Usually met if the first 2 requirements are met
b. Consider circumstances such as age, background, and relationship of the parties
c. Not met if the victim would have agreed to the term even if the threat hadn’t been made
Economic Duress
· Courts are reluctant to set aside agreements b/c of the notion of freedom of contract and the desirability of having private dispute resolutions be final
· BUT courts are willing to correct inequitable or unequal exchanges b/w parties of disproportionate bargaining power and are willing to not enforce agreements which are entered to under coercive circumstances
· Some courts require a causal link b/w coercive acts and the circumstances of economic duress (ie the other side caused the financial hardship)
Example: Totem Marine v. Alyeska Pipeline: Alyeska owed Totem money and Alyeska said they ‘didn’t know how long it could take’ to pay them. Totem settled w/ Alyeska b/c they were facing financial hardship and needed to get the money earlier. Totem sought to avoid the settlement agreed w/ the argument of economic duress. There was an improper threat to w/hold the payment of a debt they owed w/ no legitimate reason why they would have to pay later, there was a lack of reasonable alternative to agreeing to settlement b/c they were facing bankruptcy w/o the money, and there was actual inducement b/c the threat of withholding payment made Totem accept the settlement.

c. Undue Influence
Undue influence is the unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation b/w them is justified in assuming that the person will not act in a manner inconsistent w/ his welfare
If a party’s assent is induced by undue influence by the other party, the contract is voidable by the victim
ELEMENTS:
1. Special relationship b/w the victim and the other party
a. Victim is under the domination of the other or
b. Relationship makes the victim susceptible to influence by the other
2. Improper persuasion of the victim by the stronger party
a. Has the stronger party seriously impaired the free exercise of judgment by the victim?
Example: A, an elderly and illiterate man, lives w/ and depends for his support on B, his nephew. B tells A that he will no longer support him unless A makes a contract to sell B a tract of land. A is thereby induced to make the proposed contract. A can avoid the contract b/c of undue influence
C. Misrepresentation and Nondisclosure
A misrepresentation is an assertion that is not in accord w/ the facts, a factually incorrect representation made by one of the parties at the time of contracting
Contract is voidable if a party’s assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying

a. Fraud in the Inducement
Fraud in the inducement: where the party knows what he is signing but does so as the result of misrepresentations
ELEMENTS:
1. Misrepresentation of an existing fact (ie a fact in existence at the time the assertion was made)
a. Opinions are generally not actionable (ie puffery or predictions about future events)
i. Opinions are actionable if:
1. Speaker does not believe it
2. Special circumstances: relationship b/w the parties or specific knowledge of one party
b. Silence is generally not actionable
i. Exception where the buyer makes affirmative actions to conceal: action intended or known to be likely to prevent another from learning a fact
ii. Exception for non-disclosure
1. Subsequent info render prior statement misleading before execution
a. Example: you believed it was a young chicken, later you find out it’s old chickens but you don’t say anything
2. Relation of trust/confidence b/w the parties
3. Required by good faith and fair dealing
2. Fraudulent or material
a. Fraudulent: a false statement which
i. Knowledge: you knew was false
ii. Recklessness: you should’ve known was false
b. Material: nature of the statement, whether a reasonable person would’ve placed weight/importance on those facts when entering the agreement
3. Actually relied upon by the innocent party: the misrepresentation induces the party to enter the transaction
a. Substantially contributes to the decision to enter the transaction
4. Reliance was reasonable
a. Objective standard
b. Will consider if the innocent party could seek verification of the statements, but this will not necessarily make reliance unjustified
Example: Syester v. Banta: The misrepresentation was the assurances that she was a great dancer which is either a fact b/c of her age or an actionable opinion b/c they did not believe it was true. It was fraudulent b/c they knew it was false. She actually relied b/c she wouldn’t have bought the dance classes w/o their statements and b/c they got her to sign a release waiving any potential lawsuit w/ these statements. She was infatuated w/ the instructor, and she was vulnerable and widowed. The court ruled her reliance was reasonable.

b. Non-disclosure
A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance w/ reasonable standards of fair dealing
Suppression of a material fact which a party is bound in good faith to disclose is equivalent to a false representation
· Look at how the person w/holding the information found out about it and how the other party discovered it
· It’s a material fact is the buyer is not aware and that if he was aware, he wouldn’t enter the agreement
Duty to disclose when:
1. Seller knows facts materially affecting the value of the property
2. Which are not readily observable and
3. Are not known to the buyer
Example: Hill v. Jones: Sellers knew that there was termite damage and they had a duty to disclose this, so their non-disclosure is actionable as if it were a false assertion. The presence of termites was a material fact. If the plaintiffs established actual and justifiable reliance, they would prevail.

c. Fraud in the Execution
Fraud in the execution: where the party is deceived as to the nature of the writing
If a misrepresentation as to the character or essential terms of a proposed contract induces one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, the contract is void
· Must show you did not have reasonable opportunity to know of the nature of the contract
Example: Park 100 Investors v. Kartes: Kartes was planning on signing a lease agreement, and Park 100 got him to sign a document including a personal guarantee, which they never discussed. Kartes’ lawyer said the lease terms were agreed to, so Kartes signed it b/c it was titled ‘lease agreement’. B/c Park 100 used fraud/misrepresentation of the character of the contract, the contract was void and thus Park 100 could not enforce it against Kartes
D. Unconscionability
A contract is unconscionable where there is an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party
· Intention is prevention of oppression and unfair surprise
· Unconscionability is a matter of law, and is thus a question for the judge, not the jury
Most courts require both procedural and substantive unconscionability at the time the contract was entered into for a conclusion of unconscionability
Procedural unconscionability: lack of choice by one party or some defect in the bargaining process
· Absence of meaningful choice
· Inequality of bargaining power
· Take it or leave it approaches
· Terms hidden or inconspicuous
· Surprise
Substantive Unconscionability: lack of fairness of the terms of the resulting bargain
· Unfairly one-sided, favors one side at the expense of the other
· Look at justifications for the terms, see if there is a legitimate business reason for the term
Example: Williams v. Walker-Thomas Furniture Co.: Furniture company had an add-on clause which allowed them to use any prior purchases as collateral, which they could repossess regardless of how much was paid off if there was any default. Williams sued to make the add-on clause unenforceable. There was clearly procedural unconscionability b/c this was a poor woman compared w/ a furniture company. Substantive is more difficult b/c it seems unfair and one-sided on it’s face, but add-on clauses are good for poor customers who wouldn’t be able to get furniture otherwise as company’s wouldn’t lease to them
Excessive Price
Excessive price may be a basis of unconscionability
· Example: You’re in a rush so you get a plumber to fix a leak and he charges you $2k. When you later come home, you realize the fair price is only $200. Although the price is not hidden and you know what you agreed to, courts may find excessive price terms make the agreement unconscionable
Adhesion Contracts
Arbitration clauses tend to be procedurally unconscionable
· Example: Higgins v. Superior Court of LA: After being kicked out the home Extreme Home-makeover remodeled, Higgins wanted to sue the show on various theories but was barred by an arbitration clause. Higgins challenged the arbitration clause as unconscionable. It was procedurally unconscionable b/c Higgins was young and vulnerable, it was a take it or leave it deal, they weren’t given time to review, and the clause was hidden w/in the agreement. It was substantively unconscionable b/c it allowed the other part to submit their claim to court and the cost of arbitration was prohibitive. The court ruled the arbitration clause unenforceable

a. Remedy for Unconscionability
Court has wide discretion:
· May hold contract as a whole unconscionable and refuse to enforce it
· May enforce basic bargain but change its terms to:
· Eliminate the unconscionable term or
· Alter the term to make it fair
Courts are careful in using the doctrine and if they do apply the doctrine they tend to aim to interfere as little as possible w/ the contract’s terms
E. Public Policy
A contract may be unenforceable b/c of public policy if:
· Legislation provides that it is unenforceable or
· The interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms
Examples of ‘Illegal’ Contracts
· Agreements for performance of a criminal act (homicide, drugs, gambling)
· Agreements in which seller knows of buyer’s illegal purpose
· Agreements involving bribery
· Agreements for services provided by parties who should be but are not licensed
Exception: You can get your money back if you have repented the illegal contract or if you haven’t done anything illegal yet but the other party has
Even if there is no rule of law that forbids the contract, the court may invoke its discretionary power to refuse to enforce a contract as contrary to public policy (ie contract so harms the public interest that it shouldn’t be recognized as valid)
Examples: tort liability disclaimers (intentional torts), covenants not to compete, others (surrogacy contracts, etc.)
VIII. Justification for Nonperformance
A. Mistake
A mistake is an error of fact at the time of contracting - not a bad judgment but a belief about a specific fact that is not in accord w/ the facts at the time the contract was entered into
· Courts are careful to grant mistake b/c people enter contracts for protection against risks, and thus will not allow mistake as an excuse when a situation is less/more profitable for one party than expected
· The thing or event had occurred or existed at the time the contract was entered into and can be ascertained by objective evidence (eg cow barren, building habitable)
Example: Airline contracts w/ a fuel company for the future delivery of fuel at a fixed price to protect them from market price changes. If the cost of fuel is substantially lower than the expected level at the time of contract, this cannot be used as mistake to avoid the contract
· Variation: if the contract called for the wrong type of fuel b/c it was a new aircraft or they requested the wrong amount of fuel due to a clerical error, the court would allow mistake

a. Mutual Mistake
Mutual mistake: Both parties are mistaken about a shared basic factual assumption upon which they both base their bargain
· Example: Buyer sells a painting he believes to be painted by a student of Picasso which the seller also believes to be a student of Picassco’s painting. He then takes it to an appraiser and discovers it was a Picasso painting. This is a mutual mistake.
A contract is voidable for mutual mistake by the adversely affected party when:
1. Mistake of both parties at the time of contract as to a basic assumption on which the contract was made
2. Has a material effect on the agreed exchange of performances
a. How much the mistake affected the value of the exchange
3. UNLESS he bears the risk of the mistake
a. A party bears the risk of a mistake when
i. The risk is allocated to him by agreement of the parties or
1. An “as is” clause is typically determinative, but may not always mean you bear the risk, must also look at the circumstances (ie bargaining power differences, sophistication of the parties, etc.)
ii. He is aware, at the time the contract is made, that he has only limited knowledge w/ respect to the facts to which the mistake relates but treats his limited knowledge as sufficient OR
iii. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so
Examples:
· Lenawee County v. Messerly: Mistake was that this was a habitable property, but it’s not b/c it has an improper sewage system. The sewage system was improper at the time of contracting, it just didn’t become noticeable until later. This was a mutual mistake b/c neither party knew of the sewage system at the time of contracting and this had material effect b/c they couldn’t use the property. However, there was an “as is” clause in the agreement and thus the buyers bore the risk of the mistake
· K buys land to sell berries even though the farmer says he doesn’t know if you can grow them on the land. K then discovers he cannot grow there. K cannot rescind even though there was a material mistake b/c K is bearing the risk w/ his conscious ignorance. He is aware that he had limited knowledge on whether or not he could grow the berries there, but he bought the land anyways
· K pays an expert who says that you can buy berries on the land, so he buys the land but it turns out you can’t grow them there. K cannot rescind b/c it is reasonable to allocate the risk to K
· K buys land and discovers a gold mine, so the farmer wants to rescind. There is a mutual mistake b/c they both didn’t know there was a gold mine and this is substantial b/c there’s a lot of money at stake. It is reasonable to allocate the risk to the farmer b/c he had the opportunity to assess the land before selling it
Remedy:
· Contract voidable by adversely affected party
· Recission to return parties to their original position, may include restitution  (ie transaction is unwound, parties are relieved of their contractual obligations and the disgorge the benefits received from the contract)
· When mutual mistake consists of the failure of the written contract to state accurately actual agreement of the parties, reformation of the contract to express parties’ mutual intent is the normal remedy
· Common for property line descriptions and repayment schedules in leases

b. Unilateral Mistake
Unilateral mistake: One party has made a mistake about a basic factual assumption upon which he bases his bargain
· Could be that one of the parties knows that truth or that neither party does, but that one of the parties has no interest in the fact (ie it does not affects its decision)
· Example: Buyer sells a painting he believes to be painted by a student of Picasso which the seller is suspicious could be an actual Picasso
A contract is voidable for unilateral mistake by the adversely affected party when:
1. Mistake of one party at the time of contract as to a basic assumption on which the contract was made
2. Has a material effect on the agreed exchange of performances
3. UNLESS he bears the risk of the mistake
4. The effect of the mistake is such that enforcement or the contract would be unconscionable (ie severe enough to cause substantial loss) OR the other party had reason to know of the mistake OR his fault caused the mistake
a. Consider the cost to the adverse party and the moral difficulty of enforcement
Example: Wil-Fred’s Inc v. Metropolitan Sanitary: WF accidentally submitted a lower bid on a construction project which would result in a big loss to them, so they rescinded before SD granted them the contract, but SD refused to allow them to rescind. There was a unilateral mistake by WF for the cost of performance which is material. Enforcement of the contract would be unconscionable due to the loss WF would suffer, and WF used reasonable care and SD never relied on it so they had no damages. SD  also had reason to know of the mistake b/c the bid was unreasonably low
B. Changed Circumstances

a. Impossibility
Impossibility can be used to excuse non-performance where a party cannot perform due to changed circumstances
ELEMENTS:
1. After the contract was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the contract
2. Event renders the party’s performance impossible
a. Objective test (not subjective): test is that no one could perform, not that the party can’t perform
3. Party seeking relief was not at fault in causing the occurrence of the event (ex. If your negligence caused the fire to the music hall)
4. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances)
Example: Taylor v. Caldwell: P rented out a music hall, but it burned down, so D could not fulfill the contract. P sued for damages but the court did not allow b/c the existence of the building was essential to the performance of the agreement and the assumption the hall would still exist was a basis of the agreement
Common Situations
· Death or incapacity of person necessary for performance
· Destruction or deterioration of thing necessary for performance
· Applies if the item is unique, if goods are fundible and the stash is destroyed, performance will not be considered impossible
· Governmental order or regulation making performance illegal


1. Partial Impossibility
There may be a partial defense of impossibility when only a portion of the thing necessary for performance is destroy
· If all the elements of impossibility can be established as to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion
· The remaining portion must be offered to the customers of the seller in a pro-rata basis
· If the buyer does not wish only a pro-rata amount of the order, he may reject it w/o incurring liability
Example: I am a farmer and grow grapes near Paso Robles. I enter into contract pursuant to which I promise to deliver 25 boxes of grapes to each of Buyer A and B (my entire expected crop) on June 1, and buyers promise to pay a fixed amount. A nasty bug destroys my whole crop this season. I tell buyers I won’t be able to deliver and Buyer sues me. The farmer probably has a defense unless he could’ve prevented this or if crops are grown commonly elsewhere so he can replace
· Variation: If only part of my crop is destroyed, there is a defense for the amount lost, but the farmer must offer the remaining group pro-rata.

b. Impracticability
Impracticability can be used when performance is still possible, but is substantially different due to changed circumstances such that performance is impracticable b/c it is substantially more burdensome or costly
Example: Mineral Park Land Co. v. Howard: Howard was contracted to build a bridge w/ the gravel all coming from Mineral Park exclusively, but Howard bought from another company as well b/c some of the gravel was underwater which would be much more expensive to court. Using the gravel underwater wouldn’t have been impossible, but it was too costly and was not expected by the parties, so impracticability excused Howard
ELEMENTS:
1. After the contract was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the contract
a. The continuation of existing market conditions and the financial situation of the parties are ordinarily not a basic assumption on which both parties made the contract
2. Event renders the party’s performance impracticable (ie unduly burdensome)
a. A mere change in the degree of difficulty or expense unless well beyond the normal range does not amount to impracticability
i. If the reason for change in market is super unexpected, defense might be available (eg war, embargo, local crop failure, unforeseen shutdown of major sources of supply)
3. Party seeking relief was not at fault in causing the occurrence of the event
4. Party seeking relief must not have born the risk of the event occurring (either under the language of the contract or the surrounding circumstances)
Example: Wendt v. International: Int’l had franchise agreements w/ several dealers including Wendt. Due to economic downturn, Int’l was facing bankruptcy and lost money on the dealer agreements, so they sold the company including the agreement w/ Wendt, thus resulting in a breach of the agreement. The non-occurrence of market shifts and financial hardship was not a basic assumption of the contract, and thus Int’l could not use an impracticability defense

c. Court allocation of risk
If the contract doesn’t allocate risk, court will generally allocate it to the party claiming the excuse if:
· The event was reasonably foreseeable and the party could have inserted provision in agreement shifting risk
· Can make assumption based on who had more information and should’ve protected themselves contractually
· Normal business understanding allocated risk to party
· Such allocation seems fair
· Party contributed to event
Example: Several months after the nationalization of the Suez canal, during the int’l crisis resulting from its seizure, A contracts to carry a cargo of B’s wheat on A’s ship from Texas to Iran for a flat rate. The contract does not specify the route, but the voyage would normally be through the Suez Canal, a distance of 10k miles. A month later after the ship left Texas, the Suez Canal is closed by an outbreak of hostilities, so that the only route to Iran is a longer 13k mile voyage. A refuses to complete the voyage unless B pays additional compensation. Performance is not impossible b/c there is an alternate way to perform. Might use impracticability but an additional 3k miles probably isn’t enough. The court will probable allocate the risk onto A b/c they knew better than B the risks of the situation.
· Variation: if the ship was stuck in the canal and locked down, there could be a defense

d. Frustration of Purpose
A party may avoid a contract if an event after the contract makes the value of the performance worthless for one of the parties
· The party trying to raise the defense has the burden of establishing the elements
Example: Krell v. Henry: P rented out a room for a parade viewing which was cancelled b/c the king got sick, so renting of the flat for the day was now worthless. The court found for the renter under the theory of frustration of purpose
ELEMENTS:
1. After the contract was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the contract
2. Event substantially frustrates a principal purpose of party entering into contract
a. Frustration must be so substantial that it is not fairly w/in the risks assumed when entering the contract
3. Party seeking relief was not at fault in causing the occurrence of the event
4. Party seeking relief must not have born the risk of the event occurring (either under the language of the contract or the surrounding circumstances)
Force Majeure Clauses:
Often parties will include a clause in their contract explicitly stating that upon the occurrence of certain events the parties agree that neither will have to perform
· These are commonly events that are outside the control of the parties and that could not have been avoided by exercise of due care
· Boilerplate terms won’t do much more than the restatement, but can include more specific events
Example: Mel Frank v. Di-Chem: Di-Chem broke their lease after a city ordinance changed the building code thus preventing them from storing some of the materials they wanted to on the property. The principal purpose of the contract was just to store chemicals, not hazardous materials in particular which were now not allowed per the city ordinance. Di-Chem was still about to store chemicals in the space and otherwise use the space, they just couldn’t store certain hazardous materials there.

d. Damages
· Impossibility, impracticability, and frustration of purpose have been viewed as grounds on which a duty of performance might be excused; they’re typically not a basis of reformation
· If a contract is discharged for impracticability or frustration and one or both parties have partly performed, compensation for part performance is available in restitution
C. Contractual Modification
Pre-existing duty rule: performance of a legal duty already owed is not consideration unless it differs from what was required
· Rule is intended to prevent coercion and add value to contract b/c they provide more certainty
Exceptions to pre-existing duty rule
A promise modifying a duty under a contract not fully performed on either side is binding:
1. Unforeseen circumstances: If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made
a. Can consider industry standard
2. Reliance on a promised modification: To the extent that justice requires enforcement in view of a material change of position in reliance on the promise
3. Mutual release
Example: Alaska Packers v. Domenico: Fishermen who were contracted to go to Alaska and catch salmon refused to make the return trip unless the company increased their wage. The fishermen were demanding a higher wage b/c the nets they were provided were faulty and made catching salmon difficult. Fishermen didn’t anticipate the faulty nets b/c all other companies bought new nets every year. This was a changed circumstance b/c it was more work to catch w/ bad nets. Thus, they should’ve fallen under the unforeseen circumstances exception to the pre-existing duty rule

a. Modifications under the UCC
The UCC does not require consideration for modifications of agreements
To prevent the enforcement of extorted/coerced modifications, the UCC applies:
1. Duty of good faith: modifications must meet the test of good faith
a. Need a business justification ask for a higher price/modification
b. Includes ‘observance of reasonable commercial standards of fair dealing in the trade’
2. Defense of duress
Example: Kelsey-Hayes Co. v. Galtaco: K had a requirements contract w/ G exclusively. When G increased their price, K agreed b/c they had to meet the demands of their customers, but they objected to the increase as unfair. The found that there was enough evidence to support a defense of duress b/c K had to provide to their customers

b. Written Modifications
Common law: consideration was evidence that a modification took place and makes sure there is no extortion being committed
UCC doesn’t require consideration but may require evidence in writing of a modification per the SoF
· If the contract was already w/in the SoF, any modifications must be made pursuant to the SoF
· The requirements of the SoF section must be satisfied if the contract’s modifications puts the contract w/in the SoF (ie if the price of goods is now above $500)


1. No Oral Modification Clauses (NOM)
A NOM clause may be put into the contract, providing that modifications cannot be made unless there is a signed writing
· Common law: courts did not give NOM clauses effect b/c parties could just orally agree to ignore the clause
· UCC: presumption that NOM clauses are enforceable
NOM clauses must be signed separately unless both parties are merchants
Unenforceable Modifications as Waivers
If the modification is not in writing and thus unenforceable, it can act as a waiver of rights under a contract
· Intended to prevent NOM clauses from limiting the legal effects of the parties’ actual later conduct
BUT waiver can be retracted (unlike a modification which is binding)
· To retract a waiver, need to give reasonable notification and the other party must not have change their position in reliance on the waiver
Example: F bought K’s green car, agreeing to make payments to K of $500/mo for 60 months. Contract has a NOM clause. 6 months later, F asked K if K would be willing to take $300/mo for 90 months instead, which K orally agreed to. For a year, K accepts $300/mo. K later changed his mind and demanded that F go back to making $500/mo payments. K’s agreement to change the amount per month will be considered a waiver rather than a modification b/c of the NOM clause. As long as K gives F reasonable notice and F hasn’t changed his position in reliance on the waiver, K is entitled to change his mind and this will be considered a retraction of the waiver
IX. Third Party Rights and Duties
A contractual right is the ability to require the other party to perform or pay for damages
A contractual duty is the performance owed under the contract
A. 3rd Party Beneficiaries
A 3rd party beneficiary is a non-party to a contract who gets a contractual right as a result of a contract b/w two other parties
· A 3rd party beneficiary may enforce the contract
Example: In a contract b/w K and F, F promises to pay R $10k in exchange for K giving F his car. This creates a right in R as a result of the contract b/w K and F. Thus, R is a 3rd party beneficiary.
B. Assignment
An assignment is when a party to an existing contract transfers to a third person her rights under the contract
Example: K enters a contract w/ F where K agrees to sell his car to F in exchange for $10k. K assigns his rights to R. Now K will owe F the car, but R is entitled to the payment
REQUIREMENTS:
1. Manifestation by assignor of
a. Intent to transfer immediately
i. Present transfer which requires no further action by assignor
ii. Not a promise to make an assignment
iii. Conditional assignments: an assignment can be conditional, but cannot require action by the assignor, the assignment must happen automatically if the condition occurs
b. An existing contract right
i. There must be an initial contact, not a contemplated one
ii. Future contractual right not acceptable
c. Completely relinquishing right
2. Assignee manifests acceptance of assignment
Do not need notice to and consent of obligor for the assignment to be effective
· W/o notice to obligor, if obligor fulfills their duties to the assignor, this is sufficient to under the contract
· Example: If F delivered the money to K and didn’t have notice of the assignment to R, then F would’ve performed sufficiently under the contract
You do not need consideration for an assignment
· Gratuitous assignments (assignment in which the assignor receives nothing of value in return) are enforceable but can be revoked in certain circumstances, unlike assignments for value
Defenses to ‘assignment formation’ include if the assignment was made under duress, lack of mental capacity, or minority

a. Legal Effects of Assignment
Once the obligor receives notice of an effective assignment of rights, performance must be rendered to the assignee and payment/performance to the assignor will not defeat the assignee's rights
· Assignor may not unilaterally countermand his assignment
Assignee takes the rights subject to any conditions and defenses that the obligor may have against the assignor arising out of the contract
· Assignee ‘stands in the shoes’ of the assignor vis-a-vis the obligor
Example: Herzog v. Irace: There was a contract b/w the lawyers I and the client J. J assigned his right to payment from settlement to his doctor H. I instead gave the payment to J even though they had notice of the assignment b/c J told them he would pay H himself. J cannot revoke the assignment he made to H. Therefore, I must pay H per J’s assignment to H

b. Ability to Assign Contract Rights
Assignment is prefered, and thus a contractual right can be assigned unless the assignment:
1. Conflicts w/ a statute or public policy (eg assignment of wages, pre-judgment tort claims - you can’t assign the claim itself but you can assign the proceeds from the claim)
2. Would have material adverse effect on the other party (eg materially changes the duty of the obligor, increased burden or risk imposed on obligor)
a. Typically allowed if the obligor just has to pay money to the assignee
b. Typically not allowed for personal service contracts (eg a painter)
3. Is validly precluded by contract
a. Contractual restrictions on assignment must be clearly expressed and are narrowly construed
i. A restriction requiring the consent of the other party for assignment is not effective to prevent assignment
ii. ‘No assignment’ clause will be construed first be only to prohibit delegations of duties 
iii. Magic language to be effective to prevent assignment: must state assignment are void or invalid and that the assignee shall acquire no rights or the non-assigning party shall not recognize any such assignment
C. Delegation of Duties
Often, a party will both assign and delegate (ie transfer her rights to a third person and appoint that person to perform that party’s duties)
· Language of general contract assignment is interpreted to mean both assignment of rights and delegation of duties unless circumstances indicate otherwise (eg assign “the contract” or “all my rights under the contract”)
· If you want to assign just a right, you have to be specific as to what right you’re assigning (ie “my right to $500”)
Example: K contracts w/ F to paint F’s house in exchange for payment. K delegates his duty to R, who must now paint the house. F will still make payment to K (unless K also assigns his right of payment to R)

a. Legal Effect of Delegation of Duties
The obligor cannot free himself from liability to obligee by delegation w/o consent of the obligee
· Need a novation: a 3-party agreement where delegate assumes the duty of obligor and assumption is accepted by obligee
· W/o a novation, performance by delegate of the transferred duties discharged delegating party

b. Ability to Delegate Contract Duties
There is less preference to allow delegations than assignments, and delegation is not permissible when:
1. Obligee has substantial interest in having the original obligor perform the duty
a. Contract involves personal services (eg artists, professionals)
b. Contract is predicated on
i. A particular attribute, skill, or talent of obligor relevant to performance
ii. Trust and confidence that obligee has placed on obligor
iii. Calling for discretion, not just ministerial
c. Exclusive dealership may not be delegated to a competitor
2. Delegation of duty is contrary to
a. Public policy
b. Terms of contract
i. Courts are likely to enforce a clause prohibiting delegation of a duty (or a clause requiring consent to delegation)
Example: Sally Beauty v. Nexxus: Nexxus and Best were in an exclusive distributorship for Nexxus products. Best assigned their rights and delegated their duties to Sally, a competitor of Nexxus. The contract required Nexxus’ consent to delegate b/c Nexxus has a substantial interest in having the original promisor perform b/c Sally is owned by their competitor.
X. Remedies
Courts have leeway in determining what damages are appropriate
A. Expectation Damages
Direct damages are measured by the expectation interest which is the gain the P would have gotten if the contract had been fully performed, as promised by both parties (aka ‘the benefit of the bargain’)
· Expectation damages aim to put the P in the position he would’ve been in had the contract been performed
P is also entitled to compensation for incidental and consequential damages for losses flowing from the breach which are proven to a reasonable certainty and were w/in contemplation of the parties when the contract was made
Example: F contracts to buy K’s car for $10k. Next day, F calls K and backs out. K places a new ad (which costs him $100), and he finds a new buyer for $9k. K’s expectation damages are $1k (loss in value 10k-9k). He would also recover the $100 incidental damages to place the new ad (other loss).
· Variation: If as a result of the delay, K missed a mortgage payment and is now subject to a penalty, F will be liable for this amount b/c it ‘flows from’ the breach, this is a consequential damage
General formula for computing expectation damages:
General measure of expectation damages = Loss in value + other loss - cost avoided - loss avoided
· Loss in value: the difference in value b/w what should have been received and the value of what, if anything, was received
· Other loss: eg incidental and consequential damages
· Cost avoided: any saving on expenditures the non-breaching party would have otherwise incurred
· Loss avoided: any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of the contract
· Example: if you can use the materials you bought on another job or you’re able to sell them off to someone else
Examples:
· Employer hires employee under a 2/yr employment contract for a salary of $50k/yr, payable in installments at the end of each month. 6 months after the employee starts work, the employer wrongfully discharges her. The employee looks for work for 3 months, but is unable to find a job. Finally, she hires an employment agency, paying it a fee of $1k. 3 months later she obtains a job similar to the one from which she was fired paying $45k/yr. Employee’s expectation damages are 75k (100k total value - 25k for the 6 months she worked) plus 1k (for the agency) minus 45k (for the new job). Thus, her total losses are 31k
· Owner hires builder to construct a building for a total price of $200k. The estimated total cost of construction if $180k. The owner breaches by unjustifiably terminating the contract when the work is partly done. At the time of termination the owner has paid the builder $70k for word done, and the builder has spent a total of $95k for labor and materials, some of which are incorporated in the partially completed building. After the owner’s breach the builder is able to resell $10k of materials purchased for the project. The builder’s expectation damages are 130k (200k contract amount - 70k paid already) - 85k cost avoided (180k cost of completion - 95k already spent) minus 10k (resale of material). Thus, his total losses are 35k

a. Expectation Damages in Real Estate Contracts
Expectation damages in real estate contracts: the difference b/w the contract price and the market price at the time of breach
· Measured by fair market value at the time of the breach b/c the seller can always sell the property to someone else
Fair market value can be established by:
1. Expert (appraiser) testimony or
2. Subsequent resale of the property
a. Possible concerns w/ using subsequent sale price as a proxy for FM
i. Remoteness in time: the more remote the sale, the less reliable it is as a FMV determination
ii. Sale not result of arm’s length transaction (ie distress sale)
1. Distinction b/w a highly motivated seller and a desperate distress sale
In addition to direct damages, seller may be entitled to recover consequential or incidental damages
Such recovery is limited by the principles of foreseeability, certainty, and mitigation
Example: Crabby’s Inc. v. Hamilton: The parties entered a real estate contract, but H the buyer backed out and C sold for a lower price 11 months after the breach by H. C’s measure of direct damages is calculated by the contract price minus the fair market value of the property at the time of the breach. The parties disagreed about the method by which to measure FMC b/c of the remoteness in time of the resale. Although C was highly motivated to sell, it was not a distress sale. In addition to the difference in value, C was able to recover for real estate and personal property taxes, utilities, and mortgage interest accruing b/w the breach and the resale of the property, which are consequential damages.

b. Expectation Damages in Construction Contracts
Breach by the owner:
Expectation damages for construction contracts (when there’s a breach by the owner): the builder’s expected net profit on the entire contract plus the builder’s unreimbursed expenses at the time of the breach
Example: Owner hires builder to construct a building for a total price of $200k. The estimated total cost of construction if $180k. The owner breaches by unjustifiably terminating the contract when the work is partly done. At the time of termination the owner has paid the builder $70k for word done, and the builder has spent a total of $95k for labor and materials, some of which are incorporated in the partially completed building. After the owner’s breach the builder is able to resell $10k of materials purchased for the project. The builder’s expectation damages are 20k (expected new profit 200k - 180k) plus 15k (95k - 70k for the builder’s unreimbursed expenses). Thus, his total losses are 35k
Breach by the builder:
Expectation damages for construction contracts (when there’s a breach by the builder) are measured by the cost of completion
· Exception to use the difference in market value when using the cost of completion would create waste or where there is a good faith effort to perform
· Example: Jacobs v. Young: case where the wrong pipes were used to build, would have to tear the entire house apart thus creating waste, and there was a good faith effort to perform b/c they used other sufficient pipes
Example: American Standard v. Schetman: AS hired S to do construction on the property, but S breached the contract and never performed. AS later sold the property for only $3k less than FMV. AS was entitled to recover the $90k cost of completion rather than the $3k difference in FMV for the property.

c. Alternative Methods of Calculation
Other alternative methods of calculating expectation damages:
· Cost of replacement
· Market value minus contract price
Example: Handicapped Children’s Education Board v. Lukaszewski: L breached a 1/yr employment contract she had w/ the board. In trying to replace her, there was only one applicant who was more qualified and thus more expensive to employ. The court used a cost of replacement measure even though the replacement was more qualified b/c there was only one applicant.
B. Limiting Principles
P is entitled to compensation for losses flowing from the breach which are proven to a reasonable certainty and were w/in contemplation of the parties when the contract was made
· Applies to direct, incidental, and consequential damages portions of expectation damages
· Applies to restitution and reliance measures
Characterizing Damages:
· General or direct damages are the loss of the bargained for exchange from not obtaining full performance, and will always pass the limitations tests
· Consequential damages are part of the ‘other loss’ flowing from the breach which the seller at the time of contracting had reason to know
· Incidental damages are the costs incurred when dealing w/ the breach
Example: A professional freelance photographer buys a digital camera for $1.5k and spends $5k to travel to Thailand to take pictures for a magazine spread on which he would earn an $8k fee. The camera malfunctions on the trip and none of the photos can be recovered. Repairs to the camera will cost $600, plus $20 in shipping the camera back to the manufacturer. His direct damages will be the $600 for the camera to be repaired. His incidental damages will be the $20 to ship the camera. His consequential damages will be $8k for the profit he would’ve made from the trip, assuming these are foreseeable (which they probably aren’t)

a. Foreseeability
Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made
· Both parties have contemplated the loss
· Rule is justified b/c if they’re aware at the time of the contract, the parties could have allocated the risk and can bargain over it
Loss may be foreseeable as a probable result of a breach b/c it follows from the breach:
· In the ordinary course of events or
· As a result of special circumstances beyond the ordinary course of events that the party in breach had reason to know
Examples:
· Hadley v. Baxendale: A part in the mill broke and there was a delay in getting a replacement due to the failure of the Ds to send out the request for delivery promptly, resulting in lost profits for the mill which couldn’t run w/o the replacement part. B/c the Ds were not aware of the need for the part to run the entire mill and this is not an ordinary course of events, Ds were not on notice and therefore not liable for the lost profits b/c they were not foreseeable
· A contracts to sell land to B and to give B possession on a stated date. B/c A delays a short time in giving B possession, B incurs unusual expenses in providing for cattle that he had already purchased to stock the land as a ranch. A had no reason to know when they made the contract that B had planned to purchase cattle for this purpose. A is not liable for B’s expenses in providing for the cattle b/c that loss was not foreseeable by A as a probable result of the breach at the time the contract was made.
· D, a shipping company, contracted to ship a package to P. D was aware that the package contained reels of film. P operated a movie theater and the films were to be exhibited during Christmas week when attendance is predictably high. D was unaware that P was a theater operator or of seasonal attendance of films. As a result of D’s delay in shipment, P was forced to close its theater during Christmas week. P sues for the profits it would have made during this period. B/c D did not have reason to know of P’s circumstances, D will not be liable for P’s lost profits.

b. Causation
A breaching party cannot be accountable for loss that was not caused by her breach. There must be a link b/w the breach and the loss
· Direct damages usually do not pose an issue of causation b/c there is a clear causal link b/w breach and loss of the contractual bargain
· Causation could be an issue for consequential damages b/c the P must establish they were indeed a consequences of the breach
Examples:
· Florafax Int’l v. GTE: B/c of GTE’s services, FF lost a contract w/ Bellarose, so FF is seeking damages for lost profits from this collateral contract w/ Bellarose. The damages are foreseeable b/c GTE was aware of the contract w/ Bellarose. Bellarose had the power to terminate the contract w/in 60 days, but the court doesn’t limit based on this b/c Bellarose wouldn’t have terminated the contract w/o GTE’s failures, as it was intended to be a long-term deal.
· On April 1, A and B make a personal service contract under which A is to employ B for 6 months beginning July 1 and B is to work for A during that period. On May 1, B repudiates the contract. On August 1, B falls ill and is unable to perform the contract during the remainder of the period. A can only recover damages based on his loss during the month of July since his loss during subsequent months was not caused by B’s breach

c. Certainty
Damages are not recoverable for loss beyond an amount that the evidence permits to be established w/ reasonable certainty
· Damages cannot be speculative
· Threshold is reasonable certainty (not absolute certainty)
· Evidence must be sufficient to
· Persuade the factfinder that the loss is more likely to have occured than not (preponderance of evidence) and
· Must give factfinder enough basis for calculation the money damages
Limitations on lost profits
· New business rule: courts are less willing to grant lost profits to new businesses b/c it is hard to establish profits and magnitude of profits
· Profits are sales - costs, so will recover the net profit not the gross income
· Harm to reputation flowing from an employer’s breach is difficult to recover for b/c reasonable certainty is hard to establish unless they can show loss of a particular opportunity
Examples:
· A contracts to sell B a tract of land on which B plans to build an outdoor drive-in theatre. A breaks the contract by selling the land to C, and B is unable to build the theatre. If, b/c of the speculative nature of the new enterprise the evidence doesn’t permit B’s loss of profits to be estimated w/ reasonable certainty, his recovery will be limited to expenses incurred in reliance, or, if none can be proved w/ reasonable certainty, to nominal damages
· A contracts w/ B to remodel B’s existing outdoor drive-in theatre, work to be completed June 1. A does not complete the work until September 1. B can use records of the theatre’s prior and subsequent operation, along w/ other evidence, to prove his lost profits w/ reasonable certainty
· A contracts w/ B to construct a new outdoor drive-in theatre, to be completed June 1. A does not complete the theatre until September 1. Even though the business is a new one, B may be able to prove his lost profits w/ reasonable certainty. B can use records of the theatre’s subsequent operation and the operation of similar theatres in the same locality, along w/ other evidence including market surveys and expert testimony, in attempting to do this

d. Contractual Limitations on Consequential Damages
Can avoid liability for indirect or consequential damages including lost profits w/ a clause in the contract
· Generally courts disfavor these limitations in the context of consumer contracts and personal injury
· Courts accept these clauses in commercial contracts involving parties possessing relatively equal bargaining power
· Clause must clearly and unambiguously express the parties’ intent to limit liability
· Must be a subject of negotiation and pricing
· Must appear in a conspicuous manner (capitalized or bold) to avoid claims or procedural unconscionability

e. Mitigation of Damages
Doctrine of avoidable consequences: The P may not recover for those injurious consequences of the D’s breach that the P herself could by reasonable actions have avoided
· P cannot continue to perform and recover damages based on full performance
· P must mitigate the damages caused by the D’s wrongful act
· Fine if you’ve made reasonable efforts, even if unsuccessful
· Do not have to avoid if it will cause you undue risk, burden, or humiliation
Example: Rockingham County v. Luten Bridge Co.; The county contracted w/ Luten to construct a bridge, but then the county breached the contract by halting construction. Luten continued to work on the bridge after the county breached. Luten could not recover for work done after they were given notice of the county’s breach, although they could recover the profit they would’ve made and the money they’d spent on the project before the county’s repudiation


1. Mitigation in the Employment Context
Burden is on the breaching party to show that there was comparable employment and that the non-breaching party did not make reasonable efforts to secure that job
· Courts are skeptical of non-Compete Clauses - the broader the scope geographically and by type of job, the less willing courts will be to enforce the clause
· Proper damages would be salary he would’ve received during the rest of the contract minus any sum that could’ve been earned through mitigation
· The breaching party must prove the amount that could have been earned by mitigation
Example: Maness v. Collins: P had a 3/yr employment agreement which the Ds breached by firing him w/o just cause. The contract had a non-compete clause. The P made no efforts to search for another job and instead worked on building himself a house, but b/c the Ds showed no evidence of reasonable alternative jobs and they had the burden of proof, the court did not find the P had failed to mitigate.
The duty to mitigate only applies to jobs that are not inferior to the one that was lost
· Employee only needs to mitigate w/ alternative work that is comparable (ie substantially similar) to the position lost
· Employee is not required to accept employment in an inferior rank or position nor work which is more menial or arduous
· But if the employee does take an inferior position, that amount will be deducted from recovery
Examples:
· Parker v. Twentieth Century Fox: Parker entered into a contract for a starring role in a movie. Fox breached that contract but offered her another role in a different movie which she rejected. She was entitled to reject the job b/c it was not comparable as the initial role was a feminist film and the other role was a male-centered movie.
· A contracts to employ B for $10k to supervise the production of A’s crops. A breaks the contract by firing B at the beginning of the season, and B, unable to find another job, instead takes a job as a farm laborer for the entire season at $6k. The $6k that he made as a farm laborer is subtracted from the $10k loss of earnings in determining B’s damages


2. Mitigation in UCC and Real Estate
· Mitigation principle applies to UCC contracts
· Traditional role in real estate leases: landlord doesn’t have a duty to mitigate damages after tenant’s breach (ie can recover remaining months under lease w/o having to seek alternative lessee)
· But courts have moved away from this


3. Mitigating v. Additional Contracts
A contract entered into after a breach will be considered to be a mitigating contract only if the breach of the original contract made performance of the second contract possible
· Difference will be deducted from the plaintiff’s damages
Example: K has a car and enters into a contract to sell it to F. F breaches, so K instead sells the car to R. K’s contract w/ R will be seen as a mitigating contract
If the non-breaching party could have performed both contracts, the second contract will not be considered to be a mitigating one, it would just be an additional contract
· P will be entitled to profits from both contracts and thus difference from the 2nd contract will not be deducted from his damages from the 1st contract
· If he would have entered into both transactions but for the breach, he has lost volume as a result of the breach. In that case, the 2nd transaction is not a substitute for the first one
· Usually clear based on the facts if they lost volume
· Even if you don’t have the capacity to complete both, you can argue you could’ve expanded to complete both
Examples: 
· K owns a car dealership and enters into a contract to sell a car to F. F breaches, so K instead sells the car to R. K’s dealership has many cars identical to the one being sold, so K’s contract w/ R will be seen as an additional contract b/c K could’ve completed the contract w/ F and the contract w/ R
· A contracts to buy grain from B for $100k which would give B a net profit of $10k. A breaks the contract by refusing to receive or pay for the grain. If B would have made the sale to A in addition to other sales, B’s efforts to make other sales do no affect his damages. B’s damages for A’s breach of contract include his $10k loss of profit
· A contracts to pay B $20k for paving A’s parking lot, which would give B a net profit of $3k. A breaks the contract by repudiating it before B begins work. If B would have made the contract w/ A in addition to other contracts, B’s efforts to obtain other contracts do not affect his damages. B’s damages for A’s breach of contract include his $3k loss of profit
· A contracts to pave B’s parking lot for $10k. B repudiates the contract and A subsequently makes a contract to pave a similar parking lot for $10k. A’s business could have been expanded to do both jobs. Unless it is proved that he wouldn’t have undertaken both, A’s damages are based on the net profit he would have made on the contract w/ B, w/o regards to the subsequent transaction

f. Nonrecoverable Damages
The following are commonly excluded from P’s damages for breach of contract:
· Attorney’s fees
· Damages for mental distress
· Exception: recoverable if the breach also caused bodily harm or the contract/breach is of such a kind that serious emotional disturbance was a particularly likely result
· Example: A makes a contract w/ B to conduct the funeral for B’s husband and to provide a suitable casket and vault for his burial. Shortly thereafter, B discovers that b/c A knowingly failed to provide a vault w/ a suitable lock, water has entered it and reinterment is necessary. B suffers shock, anguish and illness as a result. B can recover for breach of contract and emotional disturbance
· Punitive damages
· Exception: recoverable if the conduct constituting the breach is also a tort for which punitive damages are recoverable
C. Reliance Damages
Reliance damages aim to reimburse the non-breaching party for loss caused by reliance on the contract by putting him in the position he would’ve been in had the contract not been made (ie expenditures made in preparation for performance or in performance)
· Available when expectation damages are too speculative

a. Limitations
Reliance damages may be limited in the following ways:
· Losing contract: Can deduct any loss the non-breaching party would have suffered had the contract been performed from the reliance damages
· Has to be established by the breaching party w/ reasonable certainty that the non-breaching party would have suffered the loss
· Causation, foreseeability, reasonable certainty
· Usually easy to show certainty b/c typically reliance damages are money you’ve already spent
· Duty to mitigate
· Equal opportunity mitigation rule (minority): no duty to mitigate where both parties have an equal opportunity to mitigate damages
· Limit on a defendant’ ability to raise the mitigation defense to reduce damages
· Has the tendency to undercut the principle of mitigation
Example: Wartzman v. Hightower Prods: HT’s lawyer W failed to properly incorporated them so they could raise capital. Expectation damages were too speculative, but HT can recover reliance damages for the money they put into the company. HT wasn’t required to mitigate b/c it would have been very expensive to do so and b/c W had an equal opportunity to mitigate but failed to do so. W failed to prove that HT would have lost money if they had gone through w/ the contract.

b. Foregone Opportunities
Foregone opportunities may be considered part of reliance damages, so P may recover for gains she would have made had she not relied on the D’s promise
· When someone leaves a job for a new opportunity, difference in salary foregone will be part of reliance damages
· Can also apply to breach of exclusive territory provision: reliance damages include franchise fee and lost salary

c. Pre-contract Reliance
Can generally only recover expenditures made after the contract is made, not pre-contract reliance 
Reliance damages are used in promissory estoppel claims when they never entered a contract, but the other party relied on assurances
· Court has discretion to award expectation, reliance, or some other remedy when the basis of recovery is promissory estoppel
· Relief may be limited ‘as justice requires’ to restitution or extent of the promisee’s reliance
· Can be limited to out-of-pocket expenses
Example; Walser v. Toyota: W bought a tract of land in reliance on Toyota’s assurances that they would be granted a dealership, but then they denied the dealership. The court granted W the difference b/w the price he purchased the land for (reliance damages) and the FMV of the land (mitigation)
D. Restitutionary Recovery
Restitution is intended to restore to the promisee any benefit that he conferred to the other party to prevent unjust enrichment
· Non-breaching party may elect for restitution as the remedy
· A breaching party may also recover in restitution for benefits already conferred to the non-breaching party
· May also be applied where there is a justifiable non-performance or a contract is not enforceable
· When contract is w/in SoF but doesn’t comply w/ SoF
· When contract is voidable per lack of capacity, mistake, misrepresentation, duress, undue influence, or abuse of fiduciary relation
· When no duty due to impracticability, frustration of purpose, non-occurrence of a condition or disclaimer of a beneficiary
Mutual restitution requirement: an aggrieved party who seeks restitution for benefits conferred to the other party must return whatever benefits he or she has received from the other party

a. Market value restitution
Measure of recovery is the reasonable value of performance 
· Do NOT reduce recovery by any loss which would have been incurred by completed performance
· Reasonable value is determined by the amount for which such services could have been purchased from another
Example: US ex rel Coastal v. Algernon Blair: Blair hired various subcontractors including Coastal, who walked off b/c Blair refused to make payments to them. Coastal was entitled to walk off b/c this was a breach by Blair. Coastal can recover in restitution for the value of the work they had already completed.

b. Limitations
· To elect restitution, breach must be a total breach (ie not partial)
· If the non-breaching party has completely performed and all the breaching party has to do is pay, you cannot get restitution, you can only recover payment/contract price

c. Restitution in favor of the party in breach
Common law: a breaching party could not recover in restitution
· Unfair rule b/c it punishes partial breach to the same extent as a total breach
Modern trend: The party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach
· Breaching party is not entitled to restitution if the value of the part performance is viewed as liquidated damages is reasonable in light of the loss caused by the breach
· Typically requires an agreement by the parties to view part performance as such
· Intentional variation from the terms of the contract (ie willful breach) precludes restitution
Example: Lancellotti v. Thomas: L bought a store from T and paid $25k upfront but failed to continue paying rent and complete an addition per the contract, so L breached the agreement. L sued to recover the $25k. If L can establish the losses incurred by T are not more than the $25k and that the $25k will not be viewed as liquidated damages, L can recover

d. Methods of valuing restitution
2 approaches:
1. Cost avoided: FMV of benefits received as measured by how much it would have cost the benefited party to hire a reasonable person in the same line of work to provide the same benefits
2. Net benefit method: difference in the FMV of benefited party’s property (or net worth) before and after the actions of the aggrieved party
Court has discretion in choosing either method depending on which is more just
· When non-breaching party is seeking restitution, choose the method yielding the highest recovery
· When breaching party is seeking restitution, choose the method yielding the lowest recovery
E. Specific Performance
Court may order:
· Specific performance of a contract duty
· An injunction against breach of a contract duty
Court has wide discretion in determining whether or not to grant such relief
Will grant specific performance when:
1. Award of money damages is inadequate to protect party’s expectation under the contract (ie give the party its benefit of the bargain)
a. Difficulty providing damages w/ reasonable certainty
b. Difficulty of procuring a suitable substitute performance by means of a damage award
c. Likelihood that an award of damages could not be collected
i. Example: If D is judgment proof b/c they have no assets
2. No undue practical limitations on court’s ability to grant relief
3. Grant of relief will not be unfair
a. If contract was induced by mistake or unfair
b. If relief would cause unreasonable hardship or loss to the party in breach or to a 3rd person
c. Exchange is grossly inadequate or the terms of the contract are otherwise unfair
Most common examples involve situations where the subject matter of the contract is unique (eg real property, heirlooms, works of art, other one of a kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc.)
· Available to buyers and sellers, but less common for sellers b/c you can more easily find another purchaser
Example: A contracts to sell to B 1k shares of stock in the X Corporation for $10k. A repudiates the contract and B sues for specific performance. Other shares of X Corporation are not readily obtainable and B will suffer an uncertain loss as a result of diminished voting power. Specific performance may properly be granted
· Variation: if other shares were readily obtainable, even though at a considerably higher price, specific performance would be refused

a. Specific Performance under the UCC
· Specific performance may be decreed for a buyer where the goods are unique or in other proper circumstances
· Comparable provision for sellers, allows goods to be forced on the buyer when goods are not reasonably subject to resale
· If goods are readily available on the market, specific performance will almost certainly be denied

b. Personal Service Contracts
Courts will not enforce specific performance for personal service contracts but they may grant an injunction
· Will not grant an injunction if the probable result will be to compel performance or otherwise leave the employee w/o other reasonable means of making a living
Example: Reier Broadcasting Co. Inc. v. Kramer: RBC had an exclusive radio deal w/ Kramer and wanted an injunction to prevent him from performing elsewhere. The court did not grant RBC an injunction b/c the effect would be to force him to work for them or not be on the radio at all.
Some courts may enjoin an employee from working for another employer based on an implied promise or express exclusivity clause
· Will deny injunction if the personal services are not unique, special, unusual, or of peculiar value (eg athletes, artists, media personalities)
Examples:
· Lumley v. Wagner: Wagner contracted to appear at Lumley’s opera house for a season, promising not to appear at any other London opera company. Wagner then agreed to appear at a competing venue for a higher salary. The court did not grant specific performance b/c this is a personal service contract but they did grant an injunction to prevent Wagner from performing elsewhere b/c of the express exclusivity clause
· A contracts to serve exclusively as a sales manager in B’s clothing store for a year. A repudiates the contract shortly after beginning performance and goes to work for C, a competitor of B. B sues A for an injunction ordering A not to work for C. Unless A’s service are unique or extraordinary, the injunction will be refused. If A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted
Specific Performance on Behalf of Employees
Specific enforcement against an employer is often denied b/c of the difficulty of supervision (relationship has grown sour) or b/c of the adequacy of money damages
Example: If in the Lumley case, Lumley fired Wagner and she wanted to sue for specific performance, it would not be granted. The court would instead grant her the payment she would get for performing for the summer (minus whatever she got from the new job)
F. Agreed Remedies (aka Liquidated Damages)
Parties agree at the time of contracting the value of damages in case one party breaches
· Easier and more efficient to obtain relief if a breach occurs, especially if the contract involves a venture or transaction that is speculative (avoids issues of foreseeability, reasonable certainty, mitigation)
· Helps parties predict cost of breaching
· Facilitates negotiated settlement of disputes rather than costly and uncertain litigation

a. Enforceability of Liquidated Damages
Court will not enforce if it finds the provision to be a penalty, then the non-breaching party will have to prove the damages in the usual way
· A provision is a penalty if it is not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party
· Intention is to compensate for the harm, not to penalize for a breach
· Courts presume a liquidated damage clause is enforceable and put the burden of proof on the party seeking to invalidate the provision
· Consider disparity of bargaining power, where the clause is introduced by the more sophisticated party, or where the agreed damages are much higher/lower than actual damages
· There is no duty to mitigate w/ a liquidated damages clause b/c the point of the clause is to establish certainty
Determination of whether or not it is a penalty is made at the time of the contract, not at the time of the breach
· Test is if it is a fair estimate of the loss that is reasonable in light of the anticipated or actual loss caused by the breach
· Some courts look at actual loss to determine if the estimate was reasonable
· Modern trend is to compare the actual loss to the liquidated damages provision regardless of reasonableness at the time of contracting
· Consider the difficulty in proving the loss
· The more uncertain, the easier it is to show reasonable
Examples:
· Barrie School v. Patch: The contract b/w the school and the parents had a liquidated damage clause that in the event of a breach, the parents would have to pay the year’s tuition. The court enforced the liquidated damages clause against the parents b/c it wasn’t an adhesion contract as the parents could have gone to a different school. Although they were able to fully enroll, evaluating from the time of the contract the damages were reasonable.
· Lenfer is a restaurant chain operating in the LA area. Their marketing tactic is that they serve their food w/ pyrotechnic tricks and fire dancing. Training new employees to do this take 2 weeks and costs Lenfer an average of $1k per employee, though some employees cost as much as $1.5k to train. For this reason, Lenfer engages in employment contracts for 1 year terms so Lenfer can recoup its investment in its employees. If employees leave before the end of the year, Lenfer has a liquidated damages clause for $1k. This is a fair estimate of the loss, so would be enforceable
Modern Trend
Under the Restatement, where there is no actual loss, an otherwise reasonable liquidated damages provision is unenforceable
· Example: A contracts to build a grandstand for B’s race track for $100k by a specified date and to pay $1k a day for every day’s delay in completing it. A delays completion for 10 days, but B is delayed for a month in obtaining permission to operate his race track so that it is certain that A’s delay caused him no loss at all. Since the actual loss to B is not difficult to prove, A’s promise is a term providing for a penalty and is unenforceable on grounds of public policy

b. Damage Limitation Provisions
Parties may limit the relief that a party may claim in the event of breach
· Such a provision does not anticipate the amount of damages but rather limits relief (eg precludes consequential damages and confines liability to direct damages, sets a ceiling on damages)
Damage limitation provision are enforceable unless unconscionable
G. UCC Remedies

a. Seller Breach
Ways a seller can breach:
1. Seller fails to make a delivery
2. Seller repudiates the contract
3. Seller delivers non-conforming goods
Perfect tender rule: the buyer is entitled to perfect tender of the goods ordered and has the right to reject goods that fail to conform in any respect to the contract
· Substantial performance not applicable
Buyer’s Options Upon Receiving Non-conforming Goods
1. Accept
a. Ways to accept goods:
i. Expressly: After a reasonable opportunity to inspect the goods, signifies to the seller that goods are conforming or that she will take them despite non-conformity
ii. By conduct: Fails to make an effective rejection after having had reasonable opportunity to inspect
iii. By acting inconsistently w/ seller’s ownership (eg altering or modifying the goods)
b. Can revoke acceptance if:
i. Non-conformity has not been cured
ii. Difficult to have discovered non-conformity before
c. Requirements for revocation of acceptance:
i. Nonconformity must be substantial (ie substantially impairs value of goods to buyer)
ii. Must occur w/in a reasonable time after buyer discovered or should have discovered grounds for it
iii. No change in condition of goods unless caused by their own defects
iv. Notice to seller
2. Accept w/ complaint
3. Reject
a. Must be in duty of good faith: can’t reject goods for some minor or trivial non-conformity (ie just b/c the buyer wants out of the deal)
b. Must be w/in a reasonable time after tender and buyer must seasonably notify the seller, otherwise it will be deemed an acceptance of the goods
The consequences of breach is that the buyer can cancel the contract, like declaring a total breach
Exceptions:
· Installment contracts: for contracts w/ several deliveries, a non-conforming delivery does not entitle the buyer to cancel the contract for future deliveries unless it is clear that the seller cannot deliver conforming goods in the future
· If time for performance hasn’t expired, seller may notify the buyer of his intention to cure and make a timely conforming delivery


1. Damages Recoverable by Buyer who cancels contract
Direct Damages
· Cover: buyer may cover by making in good faith and w/o unreasonable delay any reasonable purchase of substitute goods
· Buyer may recover the difference b/w the cost of cover and the contract price
· Market Damages: if buyer is not able to cover, chooses not to cover, or did not act reasonably in covering, buyer may instead recover market damages
· Buyer may recover the difference b/w the market price at the time when the buyer learned of the breach and the contract price
Incidental and Consequential Damages
· Incidental Damages: expenses reasonably incurred in dealing w/ the rightfully rejected goods and in connection w/ cover and other reasonable expenses incident to the delay or other breach
· Consequential Damages:
· Economic consequential damages (subject to foreseeability and mitigation restrictions)
· Seller not liable for losses that could have reasonable been prevented by cover
· Damages to person and property
Specific Performance
Buyer who doesn’t receive goods and doesn’t elect to cancel may pursue specific performance
· Specific performance may be decreed for a buyer where the goods are unique or in other proper circumstances
· Where it is unreasonably burdensome to require buyer to look for and acquire a substitute
· If goods are available on the market, specific performance will almost certainly be denied
Liquidated Damages
· Enforceability depends on if the amount is reasonable in light of the anticipated or actual harm caused by the breach taking into account the difficulties of proof of loss
· Unreasonable large liquidated damages will be void as a penalty


2. Damages Recoverable by Buyer who accepts goods
· Buyer must give notice of deficiency to seller w/in a reasonable time to preserve right to collect remedy
· Buyer may recover damages based on loss suffered by the buyer as a result of the deficiency in the goods (eg losses due to late delivery)
· For a breach of warranty, damages are the difference at the time and place of acceptance b/w the value of the goods accepted and the value they would have had if they had been as warranted

b. Buyer Breach
Ways a buyer can breach:
1. Buyer wrongfully rejects
2. Buyer wrongfully revokes acceptance
3. Buyer repudiates
4. Buyer fails to make a payment due on or before delivery
a. Failure to pay the price after delivery will not give the seller the right to cancel, but the seller can recover the price
Consequence of the breach is that the seller can cancel the contract


1. Seller Damages
Where the goods have not been accepted by the buyer, a seller who cancels the contract may recover damages measured by
1. Seller’s Resale: seller may resell goods and recover the difference b/w the resale price and the contract price
a. Must give buyer proper notice
b. Resale must be in good faith and in a commercially reasonable manner
i. Damages are not recoverable if the seller engages in a ‘sham’ resale to a friendly purchaser or affiliated entity
c. May proceed either by private or public sale
i. For private sales (eg via broker), seller must give the buyer reasonable notice of his intention to resell
ii. For public sales (eg auction), seller must give the buyer reasonable notice of the time and place of the resale
2. Market Damages: if seller has not resold the goods, seller may recover the difference b/w the contract price and the market price of the goods at the time and place at which delivery was to have been tendered under the contract
3. Lost Profit: seller may recover his profit if cover or market damages are not adequate to put the seller in as good a position as performance would have done
a. Seller allowed to recover lost profit when seller can show it is a lost volume seller
4. Recovery of contract price
a. Seller may recover the contract price of the goods from the buyer as damages when:
i. Goods have been accepted
ii. Goods have been lost or damaged w/in a commercially reasonable time after risk of loss has passed to the buyer or
iii. Seller is unable to sell the rejected but conforming goods after reasonable efforts
b. If the seller is entitled to recover the price, the goods must be turned over to the buyer
Other Damages
· Seller can recover incidental damages
· Courts are split on if sellers can recover consequential damages
· Right to recover liquidated damages is the same as for buyers

c. Contractual Modification or Limitation of Remedy
· Agreement may limit or alter measure of damages, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts
· Where circumstances cause a limited remedy to ‘fail its essential purpose’, remedy may be had as provided in the UCC (ie UCC default would apply)
· Consequential damages may be limited or excluded unless it is unconscionable
· Cannot limit consequential damages for injury to the person for consumer goods

