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CONTRACTS
I. Introduction

a. Contract ( “a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.” (Rest. § 1)

b. “Flavors” of Promises:

i. Enforceable as contracts (if mutual assent and consideration)

ii. Enforceable based on other doctrines (i.e. promissory estoppel)

iii. Unenforceable

c. Roadmap: 

i. Is there an enforceable contractual obligation (a promise to enforce)? 

ii. Has there been a breach? 

iii. Is non-performance permissible? 

iv. What are the appropriate remedies? 

II. CONTRACT FORMATION
a. “…requires a bargain (an agreement to exchange promises/performances) in which there is a manifestation of mutual assent to the exchange and a consideration.” (Rest. §§ 3, 17)

b. 2 ingredients: Mutual Assent & Consideration

III. Traditional Contract Formation: 

IV. Mutual Assent

a. All parties must evidence intention to be bound by the terms of the agreement. 

i. (Rest. § 21; previously ‘a meeting of the minds’) 

ii. Agreement may be shown by writing or orally (express contract) or by conduct (contract implied in fact)

iii. Objective (not subjective) standard in evaluating evidence –what a reasonable person in the position of the parties would have thought the offer/acceptance meant/ whether intent to be bound
1. Question of fact –reasonable interpretation of words and actions 
2. Ray v. William G. Eurice & Bros., Inc.
a. Court held sufficient mutual assent where ( builder believed was signing/agreeing to own plans, but really signed (’s plans.

b. Objective/factual assessment: signed specs, contract clearly referred to specs, ( request that need express permission to make changes

3. Joking promisor

a. Leonard v. Pepsico ( ‘… no reasonable viewer could have understood that the jet plane shown in the ad was seriously offered.’

b. Offer & Acceptance =most common way to reach mutual assent 
i. Although, “a manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.” (Rest. § 22)

ii. Offer ( “… the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” (Rest. § 24)
1. Must be evident to the offeree that if accepts, then deal –that no more needed from the offeror

a. Distinguish not offers: 

1. Quotes

2. Invitations of offers/bids (i.e. ads)
a. Exception: Ads that are very specific (i.e. ‘first 5 people to show up get…’)

3. Preliminary negotiations ( “A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.” (Rest. § 26)

ii. Longergan v. Scolnick
1. Court held the intention of the ( seller was preliminary where sent out an ad and then a form letter to sell land and ( should have known that.

2. An offer gives the offeree the power of acceptance.

a. Events that terminate the power off acceptance (Rest. § 36): 

i. Non-occurrence of any condition of acceptance under the terms of the offer

ii. Death or incapacity 

1. Some courts may require notice, although the Rest. does not (§ 48)

iii. Rejection by offeree (Rest. § 38)

1. Counteroffers function as rejections
a. Counteroffer =alteration of a contract term

b. Qualified/conditional acceptance functions as a counteroffer 

i. i.e. ‘I accept if…’

c. Modification request does not function as a counteroffer

i. i.e. ‘Would you accept __?’ 

ii. Still retain power of acceptance
iv. Lapse of time

1. At time specified, or

2. At end of a reasonable time (Rest. § 41)

a. Depends on nature of the transaction, goods/services, dealings, etc.

v. Revocation by offeror

1. Manifestation of revoking offer, or

2. Inconsistent action (like selling the item to someone else) and notice to offeree (Rest. § 42)
a. Normile v. Miller
i. ( signed offer for home, ( signed but made changes, so counter-offer (amounts to rejection of original offer). (’s power of acceptance terminated when ( sold house to someone else and ( was notified.
3. Ways of an offer becoming irrevocable: 

a. Option contract (Rest. § 25 or § 87(1))

b. Commence performance under unilateral contract (Rest. § 45)

c. Firm offers (between merchants under UCC § 2-205)

d. Pre-acceptance reliance (Rest. § 87(2)) 

e. Promissory estoppel (Rest. § 90(1))

iii. Acceptance ( 3 elements (Rest. § 50): 

1. Offeree manifesting an intention to be bound by the agreement

2. Manifested assent to every single term of the offer

3. Accept in the manner the offer required (offeror = the ‘master of the offer’)
4. Bilateral contract ( accept by promising to perform (exchange of promises) –then contractually bound to perform
5. Unilateral contract ( accept by performing what was asked for (must complete the act to accept) –then offeror contractually bound
6. Executory contract ( not yet fully performed

a. General common law rule: An offeror may withdraw offer at any time before offeree has completed the requested performance. 

i. Petterson v. Pattberg
1. Court said no unilateral contract when ( revoked as ( said ‘here’s my money.’ That tendering money ≠ payment to complete performance.

ii. Limitation: Rest. § 45

1. A unilateral offer becomes irrevocable (option contract) once the offeree has commenced performance

a. Preparations usually not sufficient, but could be depending on the facts of the case

b. Cook v. Coldwell Banker
i. Court held unilateral offer RE bonus program irrevocable where ( evidence of ‘substantial performance’ (earning bonus commissions, stayed at co. throughout the year…)

ii. Rest. only requires that commenced.

2. Contract creation conditioned on offeree’s completion of performance

b. If the offer is ambiguous (not sure whether promisor seeking a return promise or performance), then the offeree has the choice to accept with a promise or to commence performance of the task (burden on the offeror to be more clear). (Rest. § 32)
7. Generally, learn of intention to be bound upon receipt of communication (letter, email…). Exception: 

a. The ‘Mailbox Rule’: 

i. Revocations and rejections are effective on receipt 

ii. Acceptances are effective on dispatch
iii. If: 

1. Rejection sent followed by acceptance, then whichever gets there first is effective (acceptance does not receive benefit of ‘mailbox rule’)

2. Acceptance sent followed by rejection, then acceptance effective. Unless: 

a. Rejection gets there first and offeror relies on the rejection (protects offeror)

c. Definiteness & Completeness
i. Question =Still preliminary negotiation or contract? 

ii. All essential terms in a contract (both the offer and the entire agreement) must be sufficiently certain/definite and complete.

1. Missing terms ok as long as contract is sufficiently complete. 

2. Reasons: 

a. Court needs to be able to tell whether a term has been breached and to fashion an appropriate remedy. 

b. Courts are usually reluctant to rewrite a parties’ contract/insert terms. 

c. If parties did not agree to essential terms with sufficient definiteness, then maybe no mutual assent and only preliminary negotiation. 

iii. Incomplete/Postponed Bargaining
1. The more terms missing, the less likely a court will find mutual assent and therefore an enforceable contract (fact-specific, depends on terms and circumstances).

2.  ‘Agreement to Agree’ ( parties have reached agreement on a number of matters, but have left for future agreement one or more terms. Enforceability depends on terms included and approach…
a. Common Law Approach: Parties must manifest sufficiently definite agreement about essential terms.
i. Usually must include subject matter, price, quantity, time of performance, place, and payment terms
1. If no price, then should be a formula for price so a court could figure it out.

ii. Courts imply non-essential terms

iii. Strictest approach/courts least likely to find contract
iv. Walker v. Keith
1. Court held no enforceable contract for a lease renewal because rent, a material term of a lease, was not specified and no formula was given either. 

2. ‘Agreement to agree’ not a binding contract under the common law.
b. Restatement Approach: Terms of the contract must be “reasonably certain” 

i. Reasonably certain –“if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.” (§33)

ii. Courts imply essential terms that are “reasonable in the circumstances” (§ 204)

1. But still don’t normally touch price

iii. More lenient approach

c. UCC Approach (pg. 13): 

i. Most lenient approach/courts most likely to find contract
iv. ‘Formal Contract Contemplated’ ( parties have reached agreement in principle on at least the major provisions of their agreement, but they contemplate the execution of a formal written contract
1. Parties already have agreement, but also agreed to future formal writing. Question is are the parties bound before writing or only once writing executed… Depends on the parties’ intent (fact-driven)

2. Analysis: 

a. Ask threshold question: “Manifestations of assent that are in themselves sufficient to conclude a contract…” (Rest. § 27).

b. Ask whether agreed to all essential terms.
c. Then ask whether the parties intended to be bound by the agreement or only if/when a formal agreement is executed.
i. “But the circumstances may show that the agreements are preliminary negotiations…”

1. Factors: 

a. Extent of agreed terms
b. Contract of the type usually put in writing

c. Formal writing required for full expression

d. Number of details

e. Large or small amount

f. Common or unusual contract

g. Standard form widely used

h. Action in preparation for performance 

3. 3 possibilities: 
a. No contract, just preliminary negotiations

b. Contract, even though formal writing contemplated

c. Agreement to negotiate in good faith

i. Only bound to bargain in good faith toward a complete agreement 

ii. Courts divided as to whether enforceable 

4. Quake Construction, Inc. v. American Airlines
a. Court held insufficient evidence of parties’ intention to be bound by a letter of intent RE a construction contract, so remanded. Letter was ambiguous.
V. Consideration
a. Each promise made by each party must be supported by consideration

b. Benefit/Detriment Test (classic definition): Consideration if there was either a benefit to the promisor or a legal detriment to the promisee.
i. Hamer v. Sidway
1. Court found sufficient consideration when uncle promised to pay nephew $5k if nephew refrained from gambling, drinking, tobacco and swearing until 21. Nephew did. Detriment to nephew because was legally entitled to do something and didn't, even though benefit to him too.

c.  “Bargained for” Exchange: The benefit/detriment must have induced the promise.
i. “Bargained for” if a promise/performance is “sought by the promisor in exchange for this promise and is given by the promisee in exchange for that promise.” (Rest. § 71)

ii. Reciprocal inducement

iii. Pennsy Supply v. American Ash
1. Court found sufficient consideration where ( recycling company provided free ‘aggrite’ (a hazardous material that can be used in paving). Benefit received =getting it taken off hands. That’s what induced the promise for free ‘aggrite.’

iv. Batsakis v. Demotsis
1. Court found consideration where ( agreed to pay ( $2,000 in the future plus 8% interest if ( sent her $25 to Greece (during war). ( received what contracted for. Benefit induced promise, actually bargained for. 

d. No consideration:

i. Sham or “nominal” or “recital” consideration (i.e. $1) 

1. Adequacy of consideration looked at only when “disparity in value may indicate that the purported consideration was not in fact bargained for…” (Rest. § 79)

ii. Incidental condition for gift ( if detriment just necessary to get gratuitous promise (gift); didn’t induce promisor
iii. Past actions 

1. Plowman v. Indian Refining Co.
a. Court held insufficient consideration supporting ( employer promise to pay ( employees annuity income for rest of life. Thank you for long and faithful service is past consideration and therefore, insufficient. ( having to pick up the checks was a condition, not an inducement.

2. Exception for past consideration: 

a. Pre-existing legal/moral obligation –equitable doctrine:
i. Promise to pay a debt barred by the statute of limitations (Rest. § 82)

ii. Express promise to pay debts previously discharged in bankruptcy (Rest. § 83)

iii. Promise to perform an antecedent contract previously voidable by promisor (Rest. § 85)

1. i.e. contracts made by minors, contracts induced by fraud, etc. 
iv. [Promissory restitution/Rest. § 86 material benefit rule =expansion of prior equitable doctrines for past consideration]

iv.  “Illusory” Promises ( if promisee’s performance entirely optional, no commitment, discretion, not really promising anything. (Rest. § 77)
1. Doesn’t destroy contract formation since could still be unilateral contract needing performance for formation

2. Distinguish ‘requirement or output contracts’ (OK):

a. Requirement Contract ( buyer agrees to purchase all of a particular good or service required from a seller

b. Output Contract ( seller agrees to sell all output of a particular good or service to a buyer

i. Can establish estimate or floors or ceilings to mitigate risk

c. i.e. “We promise to buy as many as require” vs. “…as many as we choose.”

d. ‘Require’ can be ascertained whereas choice is optional (therefore illusory)

3. Marshall Durbin Food Corp. v. Baker
a. Court held no illusory promise by promisee even though ‘at will’ employee (could have quit at any time). ( returned not a promise but performance/act of continuing to work at ( company and company receiving benefits of retaining (. 

v. Conditional promise if promisor knows at the time of making the promise that the condition cannot occur. (Rest. § 76) (otherwise conditional promises OK)
vi. Pre-existing Duty
1. Promising to do something that already had to do, which is “neither doubtful nor the subject of honest dispute” (Rest. § 73)

2. Ex: 2 contracts where second contract purports to revise the obligations under the first.

3. Ex: A promise to obey the law

4. Exception: Supervening events

a. Drastic change could make the second promise have sufficient consideration (courts split)

i. Ex: Promise to wash car for $10, then birds shit on the car. Then promise to wash car for $15 instead. 

5. Exception: Modification of executory contract (Rest. § 89)

a. A promise modifying a duty under a contract not fully performed on either side is binding:

i. If the modification is fair and equitable in view of the circumstances not anticipated by the parties when the contract was made

ii. To the extent provided by statute

iii. To the extent justice requires enforcement in view of material change of position in reliance on the promise

b. Alaska Packers Ass’n v. Domencio
i. Commercial fishermen were contracted to work a season for $50. At the start of the season, they stopped working and demanded $100. ( yielded because could not find substitute labor, but paid pursuant to the old contract.

ii. Court found that there was insufficient consideration for the modified contract (same services). The court did not believe that ( provided crappy nets to (. 

e. Modifying a contract requires new consideration under the common law.
i. Effect: Subsequent contract replaces the original

ii. Exception: UCC § 2-209
1. An agreement modifying a contract needs to consideration to be binding. 

a. Protections: 

i. Duty of good faith on the party seeking the modification (reasonable business justification)

ii. Defense of economic duress

b. Requirements: 

i. Must comply with the statute of frauds if modified within its provisions

ii. ‘No oral modification’ (NOM) clauses –that changes must be in writing

1. Presumption of enforceability (although given little weight under the common law)

iii. Exception: Even if requirements are not met (i.e. oral modification), a modification can operate as a waiver of an original term.

1. A waiver may be retracted by reasonable notification, unless retraction would be unjust in view of a material change of position in reliance on the waiver.

a. Ex: A buys B’s car for $500. Contract has a NOM clause. A asks for a lesser monthly payment and B agrees orally. B accepts the payment for one year, then changes his mind. 

b. Original contract √, oral modification X –but waiver √, retracted with reasonable notice and no detrimental reliance √
VI. Option Contracts

a. Under common law, offers are freely revocable.

b. Offer may be irrevocable as an option contract under Rest. § 25 or § 87(1)
c. Rest. § 25 ( “…a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.” 
i. Giving away the legal right to revoke, so need consideration

ii. Courts are more lenient, less likely to find a “sham”

d. 2 contracts contemplated: 

i. Option contract (promisor selling right to revoke offer)

ii. Underlying contract (consummated if/when promisee accepts)

1. Consideration needed for both

e. Rest. § 87(1) ( An offer is binding as an option contract if: 

i. In writing

ii. Signed by offeror

iii. Recites a purported consideration

iv. Proposes an exchange on fair terms within a reasonable time

f. Unique rules apply… Exceptions: 

i. Nominal/recital consideration permitted, even if no money exchanged. (Rest. § 87(1)(a)) 

ii. ‘Mailbox rule’ does not apply (acceptance effective upon receipt, not dispatch) (Rest. § 63(b))
iii. Rejection, counteroffer, death or incapacity, revocation do not terminate the power of acceptance

1. Termination requires new agreement 

2. New agreement also required to modify
VII. Alternative Contract Formation
a. Even though not all requirements of traditional contract formation met.

b. Backup to traditional contract theory =promissory estoppel

i. Backup to promissory estoppel =unjust enrichment (no promise made)

c. Different ways promises can be enforced…

i. If promise made and relied upon, consider: Promissory estoppel

ii. If offer made and relied upon, consider: Pre-acceptance reliance

iii. If statements of intent during negotiation and relied upon, consider: Pre-contractual liability

iv. If no promise made and benefit conferred/retained, consider: Unjust enrichment 

v. If promise made after benefit conferred/retained, consider: Promissory restitution
VIII. Promissory Estoppel
a. Due to fairness, courts enforcing promises although consideration is lacking (no ‘bargained for’ exchange), therefore not a fully formed bilateral contract.

b. Started in the context of families giving gifts (Kirksey v. Kirksey) and has since expanded to the commercial setting.

c. Elements (Rest. § 90(1)) –binding if:

i. Promise

1. A “manifestation of intention to act or refrain from acting in a specified way” (Rest. § 2)

a. Clear and definite promise (the standard of definiteness varies among courts)

2. Either express or implied

a. Vague statements of intent not enough, but might be if couple with conduct (implied promise)

ii. Promisor should reasonably expect to induce action or forbearance on the part of the promisee
1. Reasonably foreseeable

a. If reasonable from the promisor’s point-of-view to expect to induce reliance, then reliance is likely reasonable from the promisee’s point-of-view too. 

iii. Does induce such action or forbearance

1. Detrimental reliance

a. ‘Detrimental’ –must result in an economic loss

i. An expenditure or 

ii. A definite and substantial change of position

b. ‘Reliance’ –cause/effect

iv. Injustice can be avoided only by enforcement of the promise

1. i.e. other remedies unavailable or inadequate
2. Look to magnitude of the reliance, specificity of the promise, degree of reasonableness

d. Remedy granted “may be limited as justice requires.” 

i. Court leeway to choose/tailor enforcement (expectation damages, reliance damages, or another remedy)
e. Harvey v. Dow
i. Court held enforceable promise where ( parents made vague statements about daughter ( building house on land and then helped daughter build house, obtain permits, approve site location. Implied promise √, reasonably foreseeable would build house √, detrimental reliance (built house) √, no options for recovery other than conveyance or damages √
f. Katz v. Danny Dare, Inc.
i. Court found all elements satisfied where ( company promised to pay ( pension if retired. Express promise √, reasonably foreseeable (retirement motivated promise) √, detrimental reliance (change in position, even though no legal right to work) √, π older and difficult to find another job so injustice avoided with promise enforcement √
IX. Pre-Acceptance Reliance
a. Rest. § 87(2) –uses the doctrine of promissory estoppel to make an offer irrevocable (as if it were an option contract), even without promise to keep offer open.
i. (An offer accompanied by a promise to keep an offer open would be incorporated under the doctrine of promissory estoppel).

ii. Has not been applied by courts outside of the general contractor/subcontractor relationship.
iii. Elements –binding as an option contract if: 
1. Offer

2. Offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance

3. Does induce such action or forbearance

4. Necessary to avoid injustice
b. 2 default rules: Baird and Drennan
c. Drennan v. Star Paving Co.
i. Departure from Baird:
1. James Baird Co. v. Gimbel Bros., Inc. (common law view)
a. Court held no bilateral contract (and no pre-acceptance reliance) where subcontractor sent bid, made a mistake and resent bid, but not before general contractor relied and had own bid accepted. Offer revoked before acceptance from general contractor.
b. Rule that offer revocable until acceptance, unless option contract (impractical).
ii. Court held irrevocable offer at the point of the general contractor’s ‘detrimental reliance’ (that is, once bid is submitted or awarded until ‘reasonable time’ –basically once the general contractor commits its bid). All other elements met.

1. Promise by subcontractor to keep offer open was not required.

iii. Clear default rules: 

1. A subcontractor’s offer/bid is revocable before the general contractor submits its bid.

2. A subcontractor’s offer/bid becomes irrevocable after the general contract has committed its bid. (Drennan)
a. Policy =putting loss on party who can best avoid it. 

3. Less clear: The time period after bid submitted and before contract submitted/awarded…
a. Look to policy, fact-specific determination

iv. Limitations on Drennan default rule: 
1. Offer is revocable if: 

a. A party makes it clear the offer is revocable, i.e. saying this offer is “subject to change without notice at any time.”

b. The general contractor has reason to believe the subcontractor’s bid was a mistake, and therefore, unjustified in relying. 
c. If inequitable conduct by the general contract, like ‘bid shopping’ or ‘bid chopping’ (good faith requirement).
d. Berryman v. Kmoch
i. Court held no option contract because not supported by consideration and that offer should not have been made irrevocable because reliance was not reasonably foreseeable. Seller gave buyer “option” to buy land and buyer went out to advertise/find buyers for the land. That ‘detrimental reliance’ of time/money was not reasonably expected. 
X. Pre-Contractual Liability
a. Another situation to apply promissory estoppel: Statements of intent during negotiation/bargaining that may lead a party to rely…
b. Pop’s Cones, Inc. v. Resorts Int’l Hotel, Inc.
i. Court held ( franchisor’s statements (e.g. “virtually nothing remained to be resolved,” “95% there,” “pack up the store and plan on moving,” “don’t renew existing lease”) led ( franchisee to reasonably and detrimentally rely (all elements of promissory estoppel met).
XI. Quasi-Contracts –Implied in Law
a. An obligation imposed by the law without regard to either party’s expressions of assent

i. Legal fiction

ii. Absent traditional requirement (express or implied mutual assent) where contract would otherwise be implied in fact 

iii. Public policy

b. Remedy =Restitution
i. Restoring money, property, or the value of services when it would be unjust to permit the recipient to retain what was received without paying for it.

ii. Based on principle of unjust enrichment
c. Scenarios: 

i. Protection of life/health
1. "A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. (Unjust enrichment measured by a reasonable charge for the services in question.)  

ii. Protection of property

1. A person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed. (Unjust enrichment measured by the loss avoided or by a reasonable charge for the services provided, whichever is less.)

d. Types: 

i. Unjust enrichment –in the absence of a promise

ii. Promissory restitution –promise made after benefit conferred/received
e. Unjust Enrichment 

i. c/a =unjust enrichment, remedy =restitution

ii. “A person who is unjustly enriched at the expense of another is subject to liability in restitution.” (Rest. Third Rest. § 1) 

iii. Where a person performs services for another which are known to and accepted by the other party, the law implies a promise to pay.

iv. Elements:

1. ( conferred a benefit to (
2. ( had knowledge of the benefit

3. ( accepted or retained the benefit conferred

4. Circumstances are such that it would be inequitable for ( to retain the benefit without paying the fair value 

a. 2 additional requirements if subcontractor trying to recover from building owner (Commerce Partnership)

b. Restitution therefore denied if: 
i. (1) ( refused

ii. (2) ( didn’t intend to be compensated

1. A rescuer must be a service professional to have expectation would be compensated
iii. (3) ( is an ‘officious intermeddler’ (trying to push services onto someone else; i.e. violinist at someone’s window)

c. Posner rationale –imply an agreement to terms that the parties would have reached anyway if had the opportunity 

v. Credit Bureau Enterprises, Inc. v. Pelo
1. Court found mental institution patient liable to pay hospital even though no traditional contract to pay and patient did not make a promise to pay. Quasi-contract theory –benefit conferred √, known √, accepted/retained √, equitable to enforce √.
vi. Commerce Partnership v. Equity Contracting Co. 
1. Subcontractor claimed was never paid for work done for owner (general contractor bankrupt).

2. Court held subcontractor could collect from owner if all unjust enrichment elements met, in addition to 2 elements to discern whether “inequitable” circumstances in the context of subcontractors seeking to recover from an owner under a quasi-contract theory.
3. 2 Additional Elements: 

a. That the subcontractor has exhausted all remedies against the general contractor and still remains unpaid

b. That the owner received the benefit without paying anyone
f. Promissory Restitution
i. Promise to pay after benefit conferred/received. 
1. Under traditional contract formation, no enforceable contract because past consideration is insufficient.

a. Mills v. Wyman
i. Court held no enforceable promise where father made a promise after his 25-year-old son died to pay his medical expenses. 
ii. Past consideration insufficient and none of the exceptions applied.
ii. Material Benefit Rule ( If a person receives a material benefit from another, a subsequent promise to compensate the other for rendering such benefit is enforceable.
1. Not technically consideration, but serves as such.

iii. Rest. § 86 –Promise for benefit received

1. (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice. 

a. Promisor must have directly received the benefit

2. (2) A promise is not binding… [limitations]
a. (a) If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched 
i. Burden on promisor to show that promisee intended to confer a gift; although a positive showing that payment was expected is not required

ii. A promise to pay an additional sum for an existing obligation is not enforceable (Ex: Hiring someone for $400, then promising a $50 bonus. Bonus promise not enforceable because benefit conferred already part of a bargained-for exchange).
b. (b) To the extent that its value is disproportionate to the benefit

iv. Webb v. McGowin
1. Court held enforceable promise where ( saved (’s life and (then promised to pay ( biweekly income. ( received a material benefit (spared life), which functions as consideration. Promise to pay ( who accepted. Evidence that not gratuitous in (’s acceptance of biweekly income.

XII. SALE OF GOODS Contract Formation:

a. UCC Article 2

b. Governed by common law to the extent legislation has been enacted to change/add (UCC ---> statute)

i. Use common law if Article 2 does not address

c. Formation of contract similar to the traditional common law, but more lax (UCC § 2-204)…

i. Sufficient to show agreement, looking at conduct as evidence of intent to be bound
ii. Sufficient even if moment of making undetermined

iii. Sufficient even if one or more terms left open

1. “…does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.” 
2. Courts imply ‘gap fillers’ when the parties have only “agreed to agree” on an essential term, but formed an otherwise enforceable contract

3. The more terms left open, the less likely intent to make binding contract

iv. Jannusch v. Naffziger
1. Court found contract formed under UCC where oral agreement that ( would buy (’s business, tested the food truck/concession business out for a season, and then backed out. Involved ‘sale of goods,’ conduct evidenced agreement, even though moment of making undetermined, and some essential terms agreed (price and subject matter). 

d. Governs “sale of goods”

i. “Sale” ( “passing title from the seller to the buyer for a price”(UCC § 2-106(1)) 

1. Not a gift

2. Not a rental

3. Transfer can occur today or in the future

ii. “Goods” ( “movable at the time of identification to the contract for sale” (UCC § 2-105(1)) 

1. i.e. manufactured goods, livestock, crops; not house, land, services
iii. ‘Predominant Purpose Test’ ( look at predominant/primary part of the sale if involves services and goods

1. Factors: contract language, nature of business, intrinsic worth of the materials
e. Some provisions with special rules for “merchants” ( “a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment”

f. Firm Offers
i. If offer (UCC § 2-205):

1. By a “merchant”

2. In a signed writing

a. Any symbol, not just signature (i.e. letterhead, initial…)

3. Gives assurance to offeree that will be held open 

a. If assurance on a form produced by the offeree, must be signed separately (i.e. initial clause)
ii. Then: 

1. Irrevocable

2. For time stated (up to 3 months) or for reasonable time up to 3 months if no time stated

a. Can create ‘option contract’ if desire time beyond 3 months

g. Qualified Acceptance: “Battle of the Forms”
i. Agreement on essential terms, but “boilerplate” terms contradict. 

ii. Common Law Approach: 

1. “Mirror Image” Rule ( acceptance has to “mirror” offer (every term) to be considered a legal acceptance. 

a. No contract with just form exchange unless all terms match

2. “Last Shot” Rule ( last form/acknowledgment wins 

a. Acknowledgment serves as counteroffer (because varies the terms of the original offer), which is accepted by performance, i.e. delivery and/or acceptance of or payment of goods

3. Princess Cruises, Inc. v. GE Co.
a. Common law, not UCC, governed (contract for predominantly services, not goods). Court held ( service provider’s ‘final price quotation’ with different/additional terms served as a counteroffer, which was accepted by ( not objecting and paying contract total. So limitation on damages in (’s form governed.

iii. UCC § 2-207 Approach (“battle of forms”): 

1. Preliminary questions:

a. Does the UCC govern? 

b. Is the buyer’s order form an “offer”? 

2.  Analysis: 
a. Determine whether the purported acceptance (i.e. seller's acknowledgment) is a legal acceptance or a counteroffer with different/additional terms (ok that terms do not perfectly match).
i. Track 1: Legal acceptance, therefore contract based on parties’ writings, if all met (1): 

1. “Definite” expression of acceptance

a. Deal terms match (i.e. price, quantity)

2. “Seasonable” expression of acceptance

a. Timely

3. Acceptance is not made expressly “conditional on assent to the additional or differing terms.

ii. Track 2: If one of the above elements is not met, then counteroffer.
b. Track 1: 

i. If legal acceptance, the additional/different terms govern (are incorporated into the contract) if all met (otherwise offer terms govern) (2): 

1. Between “merchants” 

2. Offer does not “expressly limit acceptance to terms of the offer” 

3. No “notification of objection” given within a reasonable time

4. Term does not “materially alter” contract

a. Term would result in “surprise or hardship” if incorporated without express awareness by the other party

i. Surprise ( consider whether a reasonable merchant would assent to the additional term; reasonable expectations in light of common usage and practice (the more widely used, the less likely a surprise) 

ii. Hardship ( consider whether the term would impose substantial economic hardship on the non-assenting party (if so, less likely a reasonable merchant would assent).


b. Examples of ‘material’ terms (cmt. 4): 

i. Price, quality, quantity, arbitration, choice of law

ii. Disclaimer of standard warranties

iii. Seller may cancel if invoice not paid when due

iv. Limited (non-customary, unreasonable) time to complain

c. Examples of non-‘material’ terms (cmt. 5): 

i. Limited (customary, reasonable) time to complain

ii. Limited right to reject for defects (within custom)

iii. Credit terms within trade practice (i.e. interest rates)

c. Track 2: 

i. If counteroffer, determine whether a contract has been formed based on the parties’ conduct (3).

1. To find assent to additional/different terms, need “specific and unequivocal expression of assent.”

ii. If contract (by conduct) and no specific assent, then the “knock out” rule applies:

1. The terms on which the parties agree are included, while the terms not found in both documents are “knocked out.”

2. Those “knocked out” terms are replaced by “supplementary terms”:

a. Implied terms:

i.  Warranties of merchantability and fitness (UCC §§ 2-314, 315)
ii. Damages provisions (UCC § 2-715)

iii. “Gap fillers” (UCC §§ 2-307 to 310)

b. “Course of performance,” “course of dealing,” “trade usage” evidence
3. Ambiguity –subsection (1) mentions “additional” and “different” terms, while subsection (2) mentions only “additional.” Different approaches: 

a. Comment 3 approach (CA): treat subsection (2) as meaning both “additional” and “different.” (majority)

b. Literalist approach: “different” terms are not part of the contract without separate assent.

c. Comment 6 “knockout” approach: “different” terms get “knocked” out

4. Brown Machine, Inc. v. Hercules, Inc.
a. Court held the indemnity provision was not part of the contract. Exchange of forms, purchase order =offer (expressly limited acceptance to offer terms), acknowledgment =legal acceptance, differing indemnity term (material alteration) not included. So term in original offer governed.
5. Paul Gottlieb & Co., Inc. v. Alps So. Corp
a. Court held term limiting liability enforceable in contract because subsection (1) and (2) requirements met where ( fabric company sent poor quality to ( manufacturer of medical devices, not knowing fabric would be used for (’s prosthetics. 

b. No surprise and no hardship (added requirement that non-assenting party should know or have reason to know of hardship).

iv. UCC § 2-207 Approach (verbal agreement and written confirmation): 

1. Treat verbal agreement/oral contract as “offer” and the written confirmation as “acceptance” for purpose of §2-207(2) [subsection (2) is the only one that applies here]

2. Additional/different terms included in contract from written confirmation if: 
a. (1) Between “merchants”

b. (2) No “notification of objection” given within a reasonable time

c. (3) Term does not “materially alter” agreement

XIII. “Layered” Contracting


a. Terms decided in stages

i. Usually involving goods where buyer makes payment and good delivered before buyer has a chance to view/assent to the terms (terms “shrinkwrapped”)
b. “Shrinkwrap” Terms

i. 2 Approaches: 

1. Majority (ProCD/Hill v. Gateway) ( when a merchant delivers a product with additional terms and expressly provides the consumer the right to either accept by retaining goods beyond the period or return the goods within the period for a refund, and the buyer retains the goods, then bound to contract including additional terms.

a. Buyer making purchase =invitation to offer

b. Seller delivering product =offer

c. Buyer retaining product beyond period =acceptance

2. Minority (Klocek v. Gateway) (  additional terms are to be construed as proposals, governed by UCC § 2-207 (if not between 2 merchants, additional terms not binding without the express agreement by the purchaser)

a. Buyer making purchase =offer

b. Seller delivery product =acceptance

c. Seller’s additional terms –governed by § 2-207

ii. DeFontes v. Dell, Inc.
1. Court adopted the majority rule, but held ( did not make reasonable apparent to ( how ( could reject additional terms, by sending back product beyond reasonable period. ( only said “total satisfaction policy” and court said too many inferential steps required. So arbitration provision not agreed to. Not ‘express’ enough.
XIV. Electronic Contracting

a. “Clickwrap” Terms –clicking “I agree.”

i. Clicking “I agree” =sufficient assent (whether read or not)

1. If requirement to do more (i.e. type initials), then even more evidence of assent

b. “Browsewrap” Terms –terms of use (i.e. link to terms & conditions) on website, usually at bottom of page

i. Using site =sufficient assent, as long as user has actual or constructive notice

1. Hines v. Overstock.com, Inc.
a. Court held arbitration agreement term not valid (insufficient assent) because a reasonable user would not have known about term.
b. Takeaway =sellers should put “browsewrap” terms closer to the ‘action’

i. Long v. Provide Commerce –court held no actual/constructive notice where ‘terms of use’ hyperlink blended with background color, inconspicuous. Suggested textual notice that continued use of the side equates agreement to be bound by the website’s terms. 

ii. Nicosia v. Amazon –court held actual/constructive notice where near ‘Place Order’ button said, “By placing your order, you agree to Amazon’s privacy notice and conditions of use.” Conspicuous.
XV. Statute of Frauds
a. Certain contracts must be memorialized in some kind of writing. (Policy =to ensure a contract was really entered into)
i. Applies to contracts formed under traditional contract formation, not alternative. 
b. If a contract “falls within” the statute and fails to satisfy the writing requirement and no exception applies, then the contract is not enforceable. 

i. Deployed as a defense (i.e. enforcement barred pursuant to the statute of frauds)
c. Analysis: 
i. Does the contract “fall within” the statute? 
ii. If so, is there a “writing” that satisfies the statute?
iii. If not, is there an exception that applies? 
1. Exceptions take the contract out from under the statute
d. Types of contracts that “fall within” the statute (Rest. § 110; UCC § 2-201): 
i. Contract made upon consideration of marriage (Marriage provision)
1. Ex: “I will marry you if pre-nup.” But not agree to marry and then request pre-nup weeks later. 
ii. Contract that is not to be performed/completed within one year from the making thereof (one-Year provision)
1. Something in contract saying cannot be performed in one year or physically impossible (i.e. elephant 22-month gestation period)
2. Courts split in situations where agreement > 1 yr., but either party can terminate at will. 
a. Either not within statute because can be performed within 1 yr. (that termination =performance), or
b. Within statute because cannot be performed within 1 yr. (that termination ≠performance)
iii. Contract for the sale of an interest in land (Land contract provision)
1. Promise for transfer of property in consideration of a promise to pay
2. Tendering and accepting deed is outside of the scope because a land transfer of title has already been done
iv. Contract of an executor to answer for a duty of his decedent (Executor provision)
1. To personally cover an obligation/debt of the deceased
v. Contract for the sale of goods for the price of $500 or more (Goods provision)
vi. Contract to answer for the debt of another if defaults (Surety provision)
( MYLEGS
e. General “writing” requirement (Rest. § 131 –General requisites of a memorandum): 
i. Signed by the party against whom enforcement is sought
1. Signature =signature, initials, letterhead, symbols, logo (lenient)
ii. Reasonably identifies the subject matter of the contract (essential terms, parties…)
iii. Either:
1. Sufficient to indicate a contract has been entered into (evidence of contract), or 
2. Offer by the signer to the other party and states with reasonable certainty the essential terms of the unperformed promises in the contract  (offer with essential terms)
f. ‘Merger’:
i. Signed and unsigned documents may be “merged” to satisfy the “writing” requirement as long as the unsigned document on its face refers to the same transaction
1. The documents do not have to be a formal contract, but may be prepared to memorialize the agreement, drafted after the agreement made, and not reviewed by both parties (when/why document created does not matter).
2. Some courts are stricter and require the documents reference each other
ii. Crabtree v. Elizabeth Arden Sales Corp.
1. Court held “writing” satisfied statute of frauds where writings included ( employer unsigned internal memo and signed payroll cards. Signed card included all essential terms except employment period. Since all referred to same transaction (same parties, position, salary), the writings ‘merged’ to satisfy statute. 
g. General Exceptions (if so, no statute of frauds defense): 
i. Full Performance Exception (Rest. § 130(2))
1. When one party to a contract has completed performance, the one-year provision does not prevent enforcement of the promises of the other parties.
ii. Action in Reliance Exception (Part Performance) (Rest. § 129)
1. A contract for the transfer of an interest in land may be specifically enforced if the party seeking enforcement reasonably relied on the contract and on the continuing assent of the other party, and has so changed position that injustice can be avoided only by specific enforcement. 

a. Specific enforcement =forced sale
b. Part performance must be “unequivocally referable” ( must lead an outsider to ‘naturally and reasonably’ conclude that the contract alleged actually exists
i. Factors: 
1. Taking possession of the property
2. Making valuable, permanent, substantial improvements to the property
2. Beaver v. Brumlow
a. Court held enforcement of oral agreement not barred by the statute of frauds whether ( promise to sell land to (. ( cashed out retirement plans (at a penalty), bought a trailer and invested $85,000 in improvements. ( said “we will work it out” RE the sale and helped ( with permits. 
b. Sufficient part performance in reliance on oral agreement. 
iii. Promissory Estoppel Exception (Rest. § 139)
1. Broadens the ‘action in reliance’ exception
2. Apply promissory estoppel elements
3. Alaska Democratic Party v. Rice

a. Court held promissory estoppel exception applied where ( promised a job (no written agreement), quit current job, moved across the country, lost money, worsened position, political jobs hard to come by… Promise √, reasonably expected to induce (( knew she had to quit current job) √, reasonable reliance (reasonableness =fact-specific) √, victim of injustice √. 
h. Sale of Goods “writing” requirement (UCC § 2-201)
i. 3 requirements: 
1. Sufficient to indicate that a contract has been made
a. More restrictive than Rest. Only an offer doesn’t qualify
2. Signed by the party against whom enforcement is sought
3. Specify subject matter/quantity 
a. Only required term
ii. If sufficient “writing,” then enforceable only up to the quantity amount specified. 
i. Sale of goods Exceptions (if so, no statute of frauds defense): 
i. Merchant’s exception (UCC § 2-201(2))
1. A confirmation letter from a seller could satisfy the statute against the buyer even if never signed by the buyer if: 

a. Between “merchants”
b. Written confirmation is received by the buyer within a reasonable time

i. Written confirmation –signed by seller and would otherwise satisfy the statute of frauds against seller

c. The buyer has reason to know of its contents

d. The buyer does not send written notice of objection within 10 days of receipt

i. Objection must disclaim knowledge of the contract/deny its existence. 

ii. Insufficient to protest only one term. If protest only one term, that new document could ‘merge’ with the original, satisfying the “writing” requirement so statute of frauds defense is lost. Maybe fight over that term, but not over the existence of a contract.
ii. A seller has begun to make specifically manufactured goods for the buyer so that not suitable for re-sale to another buyer
1. Also evidences that a contract was entered into because why else would seller do that.
iii. ‘Partial Performance’
1. Payment has been made and accepted, or goods have been delivered and accepted.
a. Validates contracts only for those goods accepted or for which payment made, not for the remainder of the contract (statute of frauds still bars) 
b. Acceptance of goods must be voluntary and unconditional and may be inferred from the buyer’s conduct
c. Part payment may be made by money or check and accepted by seller (‘acceptance’ =question of fact)
d. Buffaloe v. Hart
i. Court held ‘partial performance’ exception applied where ( promised to sell ( tobacco farmer 5 barns ($20k). ( delivered first installment check ($5), but ( tore it up. Sufficient ‘acceptance’ of goods for exception where ( told people about purchase, reimbursed ( for insurance, paid for improvements, took possession, used an auctioneer to resell barns.
ii. If ‘acceptance’ of payment, then agreement only enforceable for the value of the goods for which payment was accepted ($5k =1 of 5 barns). But with ‘acceptance’ of goods, agreement enforceable for all 5 barns.
iv. The party against whom enforcement is sought admits in his “pleading, testimony or otherwise in court” that a contract was made (‘evidentiary admission’)
v. [Promissory estoppel exception –Rest. § 139 –may be used]
j. Uncertainties… 
i. If the price of a good is >$500, must the one-year provision also be satisfied? 
1. Most courts say no. Ignore the one-year provision.
ii. If the price of a good is <$500, may the one-year provision be used to subject sale to the general common law statute of frauds requirements? 
1. Unclear.
XVI. CONTRACT INTERPRETATION
a. After contract formation, next ask whether there has been a breach? First need to define rights and duties…
XVII. Contract Meaning
a. Principles of interpretation –construing the terms of the agreement
i. Contract terms may be incomplete –courts fill in terms
ii. Contract terms may be ambiguous
b. Ambiguous Terms
i. First, identify ambiguity: 2+ interpretations/meanings of a term appear reasonable. 
ii. Then, interpret to discern most reasonable meaning. 
a. First, look at the express language of the contract interpreted in light of the contract as a whole
b. Then, look at contextual evidence
2. Whose meaning prevails –‘Modified Objective Theory’ (general standard): 
a. Rest. § 201(1) ( if parties attach the same meaning to a term, that meaning will govern, even if its meaning is different than what a reasonable person would give. 
b. Rest. § 201(2) ( if parties attach different meanings, and one party doesn’t know or have reason to know of the other party’s interpretation and the other party does know or have reason to know, then the term is interpreted in favor of the innocent party 
i. Joyner v. Adam
1. Court held both parties’ interpretation of the meaning of “development” were reasonable. Remanded for finding of fact on whether/which party knew or had reason to know of the meaning attached by the other party. 
ii. Courts use ‘contextual evidence’ to discern whether a party knew or show have known the other party is assigning a different meaning to a term. 
c. Rest. § 201(3) ( if parties attach different meanings, but neither party knew or had reason to know the meaning of the other, then neither party is bound by the meaning attached by the other
i. If disagreement over an essential term, could lead to conclusion of lack of mutual assent for contract.
ii. If disagreement over a nonessential term, a court will instead imply the term. 
3. Contextual evidence: 
a. Hierarchy: Express terms > course of performance > course of dealing > trade usage
i. Express terms ( interpreted in light of the contract as a whole
ii. Course of performance ( how parties have acted under the current agreement, and history of communication during negotiation
iii. Course of dealing ( how parties have acted in past agreements
iv. Trade usage ( how people in the industry perceive a term
1. Either knowledge of the usage, or the usage must be so widespread that presume to know.
b. Ex: “No pets.” Pet =ambiguous term. Goldfish considered a “pet” or not? 
i. Course of performance –if L sees it an doesn’t say anything
ii. Course of dealing –if fish allowed under prior lease with L
iii. Trade usage –if L usually prohibit or allow fish
4. Maxims of interpretation [rules of construction] (Rest. § 203): 
a. Make the agreement lawful
b. Make the agreement reasonable
c. Make the agreement effective (meaning to all terms; no redundancies)
d. Reconcile any seeming inconsistencies among the terms
e. If 2 clauses conflict, the more specific acts as an exception to the more general
i. Ex: “No animals” & “Service dogs on leashed” –will be read as “No animals except service dogs.” 
ii. Specific terms are given greater weight than general language
f. Separately negotiated terms are given greater weight than standardized terms
i. Ex: Handwritten terms over typed ones
g. When a series of words are used together, the meaning of each word affects the meaning of the others
i. Ex: S sells farm to B along with “cattle, hogs, and other animals.” Would be interpreted to not include S’s pet dog.
h. When general and specific words are connected, the general word is limited by the specific
i. Same example as above
i. Interpretation against the drafter (Rest. § 206)

i. When 1 party is responsible for drafting the contract or is in a superior bargaining position
iii. Frigaliment Importing Co. v. BNS Int’l
1. Court identified term “chicken” was ambiguous (multiple reasonable interpretations) 
2. Court considered contract provisions to discern meaning (i.e. reference to Dept. of Ag.)
3. Court then considered contextual evidence (i.e. negotiations between the parties, course of performance, course of dealing, trade usage)
4. Court lastly considered maxims (preferring reasonable construction)
c. Adhesion Contracts 
i. 3 Factors: 
1. Use of a standardized form
2. Inequality of bargaining power
3. Absence of choice other than to “take it or leave it”
ii. If ‘adhesion contract’, courts may disregard certain clauses…
iii. Standardized agreements (Rest. § 211) ( Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement. 
1. Doctrine of reasonable expectation ( customers are not bound by unknown terms which are beyond the range of reasonable expectation
a. If terms alter the main purpose of the agreement or are bizarre/oppressive, then it can be inferred that the other party would not have accepted them 
b. Consumer protection
c. Applies to all standardized agreements, but mostly insurance policies
iv. C&J Fertilizer, Inc. v. Allied Mutual Ins. Co.
1. No ambiguity where term “burglary” clearly defined in policy. 
2. However, “burglary” as defined was beyond reasonable expectations: That the policy wouldn’t pay claim if skilled burglar left no exterior markings. Reasonable belief is rather proving that not an inside job. Here, proved by markings to interior door.
3. So reversed and remanded
d. Additional Terms
e. Parol Evidence Rule (Common Law)
i. Applies when a final writing/integration and a party tries to introduce evidence of the existence of a term that doesn’t appear in writing. Question is whether that parol evidence is admissible or not? 
ii. Analysis: 
1. Final writing/integration? 
a. Look to parties’ intention, reasonable circumstances
2. Evidence covered by rule? 
a. Evidence covered: 
i. Oral or written statements regarding agreed terms made prior to the execution of the writing, but not incorporated
ii. Oral statements made contemporaneously to final writing
iii. [Not covered: written statements made contemporaneously, and oral/written statements made after]
3. Total or partial integration? 
a. Look at whether the parties intended the final writing to be a “complete and exclusive statement of the terms of the agreement”
i. Common Law Approach: Deciding purely based on the “4 corners” of the document, not considering any extrinsic evidence
ii. Modern Approach: Considering extrinsic/contextual evidence to determine the parties’ intent with regard to integration
1. Court asks whether a jury could find the contract is only partially integrated, i.e. omits essential term(s)
b. If ‘total integration’ (Rest. § 210(1)), then no evidence that contradicts or supplements the final writing (missing terms implied)
c. If ‘partial integration’ (Rest. § 210(2)), then no evidence that contradicts the final writing (supplemental terms OK)
i. Supplemental/ “Consistent additional term” –not admissible, unless if under the circumstances “might naturally be omitted from the writing” (Rest. § 216)
1. Ex: Land sale from A to B. A promises a $1,000 discount because owes B money. Not mentioned in the written agreement. 

a. Partial integration because probably made with standard form, so term might be naturally omitted
4. Applicable exception? (Rest. § 214)
a. Extrinsic evidence that explains/interprets the meaning of a term
i. Taylor v. State Farm
1. ( signed release when accepted ( insurance payment. Then sued for bad faith. Dispute over whether “release” bad faith claim too. 
2. Court found the language was “reasonably susceptible” to differing interpretations, so extrinsic evidence OK for interpretation.
b. Collateral Agreement Rule ( if parol evidence is sufficiently distinct from the subject of the integrated writing, may be seen as a separate ancillary contract
i. Could stand on its own as a contract –“separate consideration” or “such a term as in the circumstances might naturally be omitted from the writing” (Rest. § 216(2))
ii. Ex: Company 2 purchasing Company 1. Oral agreement at time of contracting that Company 1 CEO will be given a job at $20,000 per month for 6 months. 
1. Falls within Collateral Agreement exception
c. Extrinsic evidence that the agreement was subject to condition precedent (Rest. § 216).
i. Ex: Buyer and Seller of land written agreement. Buyer says conditioned on ability to get financing. Despite best efforts, fails to get financing. 
1. Falls within “condition precedent” exception.
d. Extrinsic evidence to show duress, mistake, fraud/misrepresentation, illegality, lack of consideration, or other basis to invalidate a contract 
i. Ex: Buyer and Seller of home. Lengthy written agreement with a merger clause. Doesn’t mention a termite warranty. Seller tells Buyer that there are no termites. Buyer finds termites.
1. Breach of warranty –PER? Final writing √, Oral contemporaneous statement √, Partial or total integration…? Probably barred.
2. Fraud defense –Extrinsic statements allowed as evidence of fraud. 
ii. Ex: Same facts, but termite warranty disclaimer in contract. 
1. Courts split: 
a. PER still bars
b. PER doesn’t bar evidence to establish fraud (separate c/a from establishing contract terms)
iii. Different approaches: 
1. Sherrod, Inc. v. Morrison –Knudsen Co.
a. Limits fraud exception: Doesn’t apply if the alleged fraudulent statement contradicts a written term. Only applies if alleged fraud does not related directly to the subject of the contract.
b. Written contract for ( subcontractor to ‘move earth’ for ( (25,000 cu. in.). Oral statement that ( would pay more if more land. ( alleged fraud. Oral statement inadmissible because contradicted written term. 
2. CA Approach (Riverisland Cold Storage, Inc. v. Madera Production Credit Ass’n)
a. Extrinsic evidence intended to prove or disprove the validity of a contract are not barred.
iii. Thompson v. Libby
1. Written sales agreement. ( alleged breach of oral warranty. 
2. Court found the written agreement appears to be a complete expression (total integration), so contemporaneous oral statement not admissible. No exceptions applied. 
iv. Transactional techinques: 
1. Merger Clause: declares contract to be complete agreement of parties, i.e. “This document constituted the entire agreement of parties and there are no agreements other than what is contained in this document.” 
a. Common law: Determinative
b. Modern: Persuasive, but not determinative
2. Non-Reliance Clause: purchaser acknowledges that not relying on statements other than those included in the agreement (like a merger clause, but more specific)
a. To prevent purchaser from raising fraud defense
b. Weight given by courts varies
f. Parol Evidence Rule (UCC § 2-202)
i. More liberal, courts more likely to admit extrinsic evidence 
ii. Evidence allowed as long as does not contradict express terms. 
iii. Contract may be explained or supplemented by: 
1. Course of performance, course of dealing or trade usage (if total or partial integration)
a. May be negated by “careful negation” in contract (specific; merger clause doesn’t satisfy)
2. “Consistent additional terms” (if partial integration only)
a. Admissible, unless it is clear that the term would have certainly been included in the writing if agreed upon 
b. More permissive than common law definition
iv. Nanakuli v. Shell Oil Co.
1. Total integration with a merger clause –long-term agreement that ( would buy required asphalt from (. ( price protected on 2 occasions, even though contract didn’t mention price protection. New ownership. ( failed to price protect and demanded full payment. ( sued claiming implied promise to price protect. 
2. UCC allows introduction of evidence of course of performance, course of dealing and trade usage as long as does not contradict terms. 
3. Trade usage: 
a. Define “trade.” 
b. Prove usage exists.
c. Show usage is binding. 
i. Either ( knows of usage or usage in trade is so widespread that presumed to know as a member. 
4. Course of performance:
a. Must be more than 1 occasion 
g. Incomplete Terms
i. Implied terms =default rules that parties can contract around
1. Question of to whom to shift costs
2. Policies
a. Fairness
b. Placing loss on party best able to prevent 
c. Placing loss on party best able to bear/redistribute the loss (least cost avoider/provider)
d. Incentives
ii. Rest. § 204: A court may imply a term that is non-essential and “reasonable in the circumstances.”
iii. UCC § 2-204: Codified terms for when a contract is incomplete, if the parties intended to make a contract and there is a “reasonably certain basis for giving an appropriate remedy.” 
1. “Gap fillers”: 
a. Price ( 

i. ‘Open Price Term’ agreements (UCC § 2-305)

1. If parties intend to conclude contract for sale even though price is not settled, the price is the “reasonable price” (i.e. fair market value) at the time of delivery

ii. If one party has the power to fix a price, must do so in “good faith”
1. Observance of reasonable commercial standards
2. No improper motive, even if facially reasonable
iii. Must be mutual assent as to leaving price term open, otherwise courts will not imply term
b. Mode, place and time of delivery (§§ 2-307, 308, 309)(
i. Mode –single delivery
ii. Place –seller’s place of business
iii. Time –reasonable time after sale
c. Place and time of payment ( 
i. Place –where buyer receives goods
ii. Time –reasonable time after delivery
d. Warranties (§§ 2-312, 313, 315) 
e. Subject matter/quantity ( no gap fillers 
i. Only required term
2. Wood v. Lucy, Lady Duff-Gordon
a. ( given the “exclusive right” to market (’s name on designs (endorsements). ( breached ‘exclusive right.’ Argued no consideration, so no contract because ( didn’t promise anything. 
b. Court found that although that’s correct under a literal interpretation of the agreement, implied promise of ( to use ‘reasonable efforts’ to generate business. So sufficient consideration for contract.
c. UCC § 2-306 –Exclusive Dealings: 
i. Imposes an obligation by the seller to use “best efforts” to supply the goods and by the buyer to use “best efforts” to promote their sale.
3. Leibel v. Raynor Manufacturing Co. 
a. Exclusive distributorship agreement for ( to sell garage doors to ( to re-sell, install and service. ( terminated. ( claims entitled to reasonable notice. 
b. Court held “reasonable notice” required. 
c. UCC § 2-309:
i. Termination of a contract by one party, except on the happening of an agreed event, requires reasonable notification to the other party. 
ii. Can contract around, but an agreement “dispensing with notification is invalid if its operation would be unconscionable.”
iv. Implied Duty of ‘Good Faith’
1. A “guide for construction of terms in an agreement” –to define the duty allegedly breached
a. Not a direct breach or a separate c/a
2. “Every contract imposes upon each party a duty of good faith in its performance and its enforcement.” (UCC § 1-304; Rest. § 205)
a. “Good Faith” various definitions:
i. “Honesty in fact” and observance of “reasonable commercial standards of fair dealing”
ii. Acting with “faithfulness to an agreed upon common purpose and consistency with justified expectations of the other party”
iii. To protect and not spoil the “fruits of the contract”
3. Courts consider the expectations of the parties and the purpose for which the contract was made for a good faith determination.
4. 3 situations: 
a. Contract does not provide a term necessary to fulfill the parties’ expectations (implied duty needed to give contract “business efficacy”)
b. Exercising bad faith, although not breaching an express term
c. Contract expressly provides one party with discretion regarding performance
i. ( must show frustrated expectations/purpose and also improper motive
ii. Seidenberg v. Summit Bank
1. ( alleged ( bad faith where part of (’s compensation was bonus-based and alleged ( frustrated growth by not sharing leads, etc., although agreement to “work together” in health insurance brokerage business. 
2. Court remanded for factual finding RE ( frustration of expectations and ( improper motive. 
5. Application: 
a. Open Price Terms
b. Requirement/Output Contracts
i. Measured by actual output or requirements as may occur in good faith
ii. Limitation: No quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any otherwise comparable prior output or requirement may be tendered or demanded
1. No implied floor, but an implied ceiling.
a. However, if 0 produced/demanded, then look at possible bad faith (improper motive)
c. Satisfaction Clauses: 
i. The ‘reasonable person’ standard is employed when the contract involves commercial quality, operative fitness, or mechanical utility, which other knowledgeable persons can judge (presumption/default).
1. ? =Whether a reasonable person would have been satisfied by workmanship
ii. The standard of ‘good faith’ is employed when the contract involves personal aesthetics or fancy.
1. ? =Whether dissatisfaction is honest
iii. Morin Building Products Co. v. Baystone Construction, Inc.
1. ( subcontractor built aluminum wall in car factory. Agreement that O would make decision on acceptability of “artistic effect” to be final. O found unsatisfactory, so ( general contractor didn’t pay. 
2. Court found that work fell in category of commercial quality, so subject to reasonable person standard. Aluminum intended for factory, unpainted, functional
v. Express and Implied Warranties
1. Historical shift from express warranties only ( implied warranties and from privity requirement ( ability to sell manufacturer directly.
2. Express Warranty
a. Buyer must establish:
i. That the seller made a factual assertion about qualities or attributes of the goods that turned out to be false
1. i.e. affirmation of fact, description of the goods, sample or model shown
2. Not opinion or sales “puffery”
3. Not necessary that the seller mention “warranty” or even intend a warranty
ii. That the factual promise was the “basis of the bargain”
1. 3 Approaches: 
a. Buyer was aware of an relied on the statement 
b. The statement was made before the sale
c. The statement made before the sale creates a presumption that was the basis of the bargain, that is rebuttable if the seller can show the buyer did not rely
iii. That the good failed to live up to the factual assertion and caused the buyer damages
b. Disclaimers:
i. Written warranty language followed by a disclaimer in the same document.
1. Courts try to reconcile so both can exist
a. Ex: 35 mpg and disclaimer of warranties. Court would reconcile by saying mpg warranty, but not others. 
ii. Oral warranty followed by written document disclaiming 
1. Court try to reconcile, but if cannot, then express warranty wins (assuming disclaimer not unconscionable and PER didn’t bar parol evidence)
3. Implied Warranty of Merchantability
a. Buyer must establish: 
i. That the seller was a “merchant” of the good sold
ii. That the good sold was not “merchantable” 
1. Reasonably suitable for the ordinary use for which goods of that description are sold. 
iii. That seller’s breach caused buyer damages
b. Disclaimers: 
i. i.e. “as is”
ii. Must contain word “merchantability” to be effective
4. Implied Warranty of Fitness for a Particular Purpose
a. Buyer must establish: 
i. That the buyer had a particular purpose for the goods
ii. That the seller had reason to know of this purpose
iii. That the seller has reason to know that the buyer is relying on seller’s skill/judgment to select goods that will meet buyer’s needs 
iv. That the buyer did rely on seller’s skill/judgment
v. That the goods were not fit for buyer’s particular purpose
b. Disclaimers: 
i. Either “as is” language or other language, like “there are no warranties which extend beyond the description on the face hereof.” 
ii. Implied warranties may also be disclaimed by allowing buyer to examine goods before purchase contract
1. Seller must tell buyer to examine to alert buyer that assuming risk
2. No implied warranties as to defects that a reasonable examination would reveal (depends on expertise/extent of inspection).
5. “Housing Merchant” Warranty
a. Implied warranty that a builder-seller would construct habitable housing.
b. Caceci v. Di Canio Construction Corp.
i. ( builder-seller built a home for ( that began to “sink” 4 years later. 
ii. Example of a court finding an implied warranty outside the context of goods. 
6. Bayliner Marine Corp. v. Crow
a. Court found no breach of any warranties where ( purchased a boat that went only 13 MPH, not 30 MPH like in the ‘prop matrix’ after equipment add-ons: 
i. Express –‘Prop matrix’ did not relate to the boat actually bought and the brochure was “puffery” (didn’t describe specific characteristics of the boat)
ii. Of merchantability –No evidence that a 13 MPH would not suit the boating public
iii. Of fitness –No evidence that ( informed ( of required speed 
XVIII. Contract Performance and Breach
a. Breach ( any non-performance of a contractual duty at a time when performance is due
i. Each party’s duty to perform is impliedly conditioned on there being “no uncured material failure by the other party to render any such performance due at an earlier time.” (Rest. § 237)
1. Partial breach ( effect of not discharging duties. Non-breaching party has to perform.
2. Material breach ( effect of suspending duties. No duty on non-breaching party to perform unless the breach is “cured”
3. Total breach ( eventual effect of discharging duties. Non-breaching party longer bound by contract.
b. Analysis: 
i. Identify type of condition.
ii. Determine whether party’s breach triggers non-breaching party’s duties. 
1. If express condition, then only literal performance triggers other party’s duty. If breach, then no duty. 

2. If constructive condition, then ‘substantial performance’ triggers other party’s duty if the breach is “partial,” not “material.” 
iii. Determine whether a breach is “material” 
1. Consider Rest. § 241 factors:
a. Focusing on non-breaching party: 
i. Magnitude of the breach
ii. Extent can be compensated for damages
b. Focusing on breaching party: 
i. Extent wasted time and money
ii. Likelihood will cure deficiencies
iii. Extent acted in ‘good faith’
iv. If “material,” determine whether breach was “cured” or whether it has ripened to a “total” breach
1. Reconsider Rest. § 241 factors and additional § 242 factors:
a. Extent it reasonably appears to the injured party that delay may hinder him in making reasonable substitute arrangements
b. Extent the agreement itself provides that performance without delay is important and the reasons why (i.e. “Time is of the essence because…” –requires clear intent)
c. Condition precedent ( an act or event (other than the lapse of time) that must occur before a duty to perform a promise in a contract arises (Rest. § 224)
i. Duty to perform is not triggered unless the condition occurs or its non-occurrence is excused (Rest. § 225)
ii. Non-occurrence of a condition is not a breach unless the party is under a duty that the condition occur 
1. i.e. Promissory Conditions ( conditions that are also promises
iii. 2 Types of Conditions (Rest. § 226): 
1. Express Condition ( agreed to by the parties in certain terms (i.e. “if and only if,” “on condition that,” “provided that,” etc.)
a. Literal performance required to trigger other party’s performance; being ‘close enough’ is not sufficient
i. No partial breach
2. Constructive Condition ( imposed by courts (interpretive preference if ambiguous language)
a. If the performance of one party takes longer to complete, then that performance is due first 
b. Literal performance not required
i. Subject to ‘doctrine of substantial performance’
1. UCC limitation: ‘Perfect Tender’ Rule (UCC § 2-601)
a. Does not apply to the sale of goods; buyer entitled to “perfect tender”
b. Buyer must promptly reject, otherwise deemed to have accepted
i. Cure (UCC § 2-508): If rejected, seller may reasonably notify the buyer of his intention to cure, and has within contract period to make conforming delivery. 
c. Exception: Installment contracts
i. If the contract contemplates multiple deliveries, then one non-conforming delivery does not entitle the buyer to cancel the whole contract.
ii. Ex: Party A agrees to paint party B’s house for $200. 
1. If express condition, then A must finish painting B’s house to trigger B’s duty to pay. 
2. If constructive condition, then condition met if A substantially performs (‘close enough’) 
a. Although B can sue A for damages.
b. If partial, not material, breach, then B duty to pay A.
iv. Examples: 

1. L promises to sell C a house for $200,000. C promises to buy the house if L gets permission to allow chickens on the plot by 4/1.
a. Express condition –so literal performance by L required to trigger C’s duty. No breach by L.
2. L promises to sell a house for $200,000. C promises to buy. L promises to secure permission for 50 chickens by 4/1.
a. Construction condition –court would imply condition for L to secure permission before C’s duty to buy is triggered. 
i. If L got permission on 4/2, then probably substantial performance. So C duty to buy, but could sue L for damages for partial breach. 
3. L promises to sell a house for $200,000. C promises to buy the house if L gets permission for 50 chickens by 4/1. L promises to get permission by 4/1. 
a. Express and Promissory condition –breach if L doesn’t get permission by 4/1, and no duty on C to perform. 
v. Conditions Excused (triggers other party’s duty to perform –even if not literally or substantially performed; mostly used in the context of express conditions): 
1. If non-occurrence of a condition would cause disproportionate forfeiture to the obligee (i.e. party expended resources and would lose out) (Rest. § 229)
a. Unless condition’s occurrence was a material part of the agreed exchange
2. If waiver (Rest. § 84(1); UCC § 2-209(5))
a. Unless condition’s occurrence was a material part of the agreed exchange
b. Waiver ( an intentional relinquishment of a known right
i. Can be withdrawn if the other party has not relied (no material change of position) and reasonable notice given
3. If wrongful prevention
a. The promisor/obligor materially contributes to the non-occurrence of the condition 
vi. Oppenheimer & Co. v. Oppenheim
1. Sublease with condition that ( sublessor deliver written consent of landlord’s approval of ( sublessee’s ‘tenant plans.’ ( delivered oral consent 23 days after deadline. 
2. Court found express condition, so literal performance, not substantial performance, required. Therefore, ( no duty to perform (sign sublease).
3. Court found no excuse: no waiver, no wrongful prevention…
vii. Material Breach
1. Duties of a non-breaching party are suspended if the breach is “material.”
2. Duties of a non-breaching party are discharged if the breach is not “cured,” and therefore becomes “total.” 
3. Ex: B promises to build a house for A according to specs. A promises to pay B (exchange of promises). 
a. Constructive condition –A’s duty to perform is conditioned on B’s performance 
b. The condition is met if B ‘substantially performs’:
i. Then either: 
1. No breach
2. Partial breach –A must perform, but A can sue B for damages
3. Material breach –A does not have a duty to perform (suspended duty)
a. A could waive B’s breach
b. B may be able to “cure” breach (within limited time)
i. If not “cured,” then total breach discharges A’s duties.
c. If the condition is excused, then A has a duty to perform. 
4. Jacob & Youngs, Inc. v. Kent
a. ( built a house for (. Instead of using the specific Reading piping per the contract, accidentally used another brand of identical cost, quality, appearance, etc. ( refused payment. 
b. Court found:
i. Constructive condition (contract not sufficiently express and building of the house was the ultimate purpose)
ii. ( breach (by using wrong pipe)
iii. Substantial performance by (, so ( duty to pay per contract, but can sue ( for partial breach
5. Sacket v. Spindler
a. The court found a (’s action in terminating a contract with ( was justifiable. (’s repeated delays in paying ( for the purchase of stock and the uncertainty that ( would ever actually pay amounted to a total breach (an uncured material breach). 
viii. Anticipatory Repudiation
1. A clear and unequivocal statement by a party indicating he will commit a breach that would qualify as a material and total breach. (Rest. § 250; UCC § 2-610).

a. Effect: 
i. Repudiation alone gives rise to a claim for damages for total breach. 
ii. Repudiation discharges non-repudiating party from duties. 
2. Non-repudiating party can either: 
a. (1) Accept the repudiation by giving notice (i.e. terminate contract; file suit)
b. (2) Accept the repudiation by reliance/changing position (i.e. finding a new buyer) (no notification required)
c. (3) Wait and see if the repudiating party retracts
3. Retraction (Rest. § 256; UCC § 2-611):
a. The repudiating party may retract by giving notification to the non-repudiating party before he materially changes position in reliance on the repudiation or indicates that he considers the repudiation to be final 
4. [Risks if act too quickly –potential breach; but risks if act too slowly –repudiation retracted; lose out on unmitigated losses. Difficult to evaluate the type of breach in the moment.]
5. Truman L. Flatt & Sons Co. v. Schupf
a. ( to purchase land from ( contingent on obtaining a permit. Couldn’t obtain so sent letter to ( offering lower price. ( refused. ( sent another letter saying will buy at the original price. 
b. The court held (’s first letter may or may not have been a repudiation. But even if it was, π retracted before ( materially changed position in reliance or communicated that he considered the repudiation to be final. 
6. Right to Adequate Assurance of Performance (Rest. § 251; UCC § 2-609(1), (4)):
a. When reasonable grounds for insecurity arise, the other party may demand adequate assurance of due performance and until received may, if commercially reasonable, suspend any performance. 
i. ‘Reasonable grounds’ –judged by a commercial standard, fact-specific (i.e. bankruptcy)
ii. ‘Demand’ –UCC requires the demand be in writing, but not strictly enforced
iii. ‘Adequate assurance’ –may demand a certain type of assurance as long as reasonable; cannot change contract terms
iv. Failure to provide assurance within a ‘reasonable time’ qualifies as a repudiation.
1. UCC –not exceeding 30 days
2. Rest. –no maximum
v. Duty of good faith applies
b. Hornell Brewing Co. v. Spry
i. Court found ( had reasonable grounds for insecurity and made a reasonable demand for assurances where ( had numerous unpaid invoices, broke numerous promises to pay, disrespected negotiations, etc. (’s failure to respond constituted a repudiation which entitled ( to suspend performance and terminate the agreement. 
XIX. CONTRACT ENFORCEMENT
XX. Defenses/Justifications for Non-Performance
a. Voidable =power of avoidance
b. Burden on party seeking to void contract
c. Defenses come into play after establish contract formation. 
i. Conceptually, defenses may be asserted after a breach as an excuse for non-performance, or before a breach to make a contract voidable (no duty to perform).
d. Cannot waive
e. Policy of free markets, freedom of contract, allocation of risk
i. But protections for when assumptions fail (i.e. information not exchanged, contract not entered freely, terms fundamentally unfair…)
f. Remedies: Rescission of the contract, along with restitution if appropriate.
i. Possibly reformation –a court editing an error in a written agreement 
g. Incapacity (Rest. § 12(2)): 
i. Minority (infancy doctrine) (Rest. § 14)
1. A minor who enters into a contract can void it (voidable) when he/she turns the age of majority.
a. 2 Options: 
i. Void contract
ii. Affirm/ratify
1. 3 ways: 
a. (1) Express ratification
b. (2) Implied in fact ratification (by conduct)
c. (3) Implied in law ratification 
i. No affirmative action
ii. Exceed reasonable time to void
b. If minor voids a sales contract, is the minor-buyer entitled to a full refund or is the seller entitled to a setoff for the depreciation?
i. Common law and Restatement –full refund, no setoff
ii. Modern courts –if the contract was made on fair and reasonable terms and the adult did not take advantage of the minor, then the minor must compensate the seller for use/depreciation/negligent or intentional damage (restitution damages). 
1. Dodson v. Shrader
a. Court held ( minor had to compensate ( seller for decrease in value where minor bought a used truck in a fair sale. The truck experienced engine troubles. ( did not do anything to repair and the truck became inoperable. ( voided contract and demanded a full refund. 
2. Exceptions (common law): 
a. If contract for ‘necessaries’ (what needed to live –food, shelter), minor cannot void.
b. If tortious conduct (misrepresentation of age; willful destruction of goods), minor cannot void.
ii. Mental incompetence  (Rest. § 15)
1. Presumption of competence
2. Contract is voidable if (2 tests)…
a. Cognitive: Mental inability to understand in a reasonable manner the nature and consequence of the transaction
b. Volitional: Inability to act in a reasonable manner and the other party knows or has reason to know
3. If the contract was made on fair and reasonable terms, and the other party was without knowledge of mental incapacity, then the power of avoidance terminates the contract to the extent it has been so performed or the circumstances have so changed that avoidance would be unjust. (Setoff OK). 
a. More lenient than infancy doctrine because easier to verify someone’s age than mental competency.  
4. Hauer v. Union State Bank of Wautoma
a. Court voided a contract due to mental incompetence. ( had a brain injury and was under court-appointed guardianship when an acquaintance convinced her to apply for a loan for him and use her savings as collateral. Testimony revealed lack of understanding of the nature of the transaction. 
b. Court did not allow ( to recover compensation because ( bank acted in ‘bad faith.’ ( had reason to know of (’s incompetence –red flags, stockbroker warning, banking expert, told of brain injury. 
iii. Intoxication (Rest. § 16)
1. Contract is voidable if the party has reason to know that because of intoxication the other party was unable to understand the transaction or act in a reasonable manner. 
2. The intoxicated party must void or affirm/ratify within a reasonable time.
h. Duress and Undue Influence
i. Duress by Physical Compulsion (Rest. § 174)
1. If physical force or threat of physical force, then contract is void.
a. Threat must be imminent, causing fear of loss of life or limb
2. Over time, courts expanded to include loss of property.
ii. Duress by improper Threat (Rest. § 175)
1. If a party enters into a contract because of an improper act or threat that leaves him with no reasonable alternatives but to assent, then the contract is voidable.
2. Includes ‘economic duress’
a. Elements: 
i. Improper act or threat (Rest. § 176): 
1. Fair terms and what is threatened is: 
a. A crime or tort, or
b. Criminal prosecution, or
c. Bad faith use of the civil process, or
d. A breach of the duty of good faith under an existing contract (i.e. “I’m not going to complete performance unless you ____.)
2. Unfair terms and: 
a. The threatened act would harm the recipient and not significantly benefit the party making the threat (i.e. a threat to expose an affair), or
b. Prior dealing between the parties significantly increases the effectiveness of the threat, or
c. Threated action is a use of power for illegitimate ends
ii. Lack of a reasonable alternative (Rest. § 175): 
1. Examples of reasonable alternatives: 
a. Alternative sources of goods, services or funds
b. Availability of legal action
c. Toleration if only a minor vexation
iii. Actual inducement (Rest. § 175): 
1. Was the victim induced by the threat or would he have agreed anyway? 
2. [Some courts have held the coercing party has to have caused the circumstances of economic duress.]
3. Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.
a. Court voided settlement due to economic duress. (-( contract to transport pipeline materials. ( experienced many delays –hurricane, overweight, etc. ( unloaded in CA instead of Alaska. ( withheld payment, then offered low settlement, knowing ( facing bankruptcy.
b. Improper threat √ (settled at 1/3 of what actually owed), lack of reasonable alternative √ (impending bankruptcy), actual inducement √ (threat of withholding payment led ( to accept settlement).
iii. Undue influence (Rest. § 177)
1. If unfair persuasion of a party under the domination of the person exercising persuasion or who by virtue of a trust relationship is justified in assuming that that person will act in a manner consistent with his welfare, then voidable.
2. Elements: 
a. Special relationship
i. Under the domination of the other, or 
ii. Trust relationship that makes the party particularly susceptible (i.e. employer/employee, doctor/patient, etc.)
b. Unfair persuasion –coercive in nature; overcomes the party’s will
i. Factors: unfairness of the resulting bargain, susceptibility of the victim, unavailability of independent advice
3. Odorizzi v. Bloomfield School District
i. The court found sufficient evidence for undue influence where a teacher was arrested on criminal charges. The ( school district went to (’s home at night after ( was arrested, booked and awake for 40 hours, and convinced ( to resign. ( said the ( has “no time to consult an attorney,” and said that would fire the ( and publicize.
ii. Special relationship √ --under the domination of (
iii. Unfair persuasion √ --coercive tactics
i. Fraud/Misrepresentation
i. If fraud/misrepresentation in the inducement (before entering the contract) or in the execution (at the time of entering the contract), then voidable.
ii. Elements: 
1. Misrepresentation of an existing fact
a. ‘Misrepresentation’ =a statement not in accordance with the facts (Rest. ( 159)
i. Measured at the time the statement is made
b. Silence is not actionable (no general duty to disclose), unless:
i. Affirmative action to conceal (Rest. § 160): An action intended or known to be likely to prevent another from learning a fact is equivalent to the assertion that the fact doesn't exist. 
ii. Non-disclosure when a duty to disclose (Rest. § 161):
1. Subsequent info renders a prior statement misleading before contract execution
2. Disclosure would correct a mistake of the other party as to the contents/effect of the agreement
3. Relationship of trust and confidence
4. Disclosure would correct a mistake of the other party as to a basic assumption of the contract and is in accordance with good faith and fair dealing
a. Factors for when fairness requires disclosure: relationship between parties, manner the misinformation was required, the importance/ nature of the undisclosed fact, class of the respective parties, nature of the contract
iii. [Exceptions are limited due to the policy of incentivizing due diligence and forcing disclosure requires time and money]
iv. Hill v. Jones
1. ( home buyer alleges ( home seller fraud where did not mention anything about termites, but ( later discovered termite damage and that ( sought past termite treatment. 
2. The court found a duty to disclose –where the seller knows of facts materially affecting the value of the property and are not readily observable
c.  ‘Facts’ =not opinions (puffery, predictions) (Rest. §168)
i. Exceptions:
1. Actionable opinions: 
a. Speaker did not believe statement 
b. Special relationship
c. Expert (expected to give an honest assessment)
d. Susceptibility of listener 
2. Fraudulent or material statement
a. Fraudulent –a false statement made with scienter (mental state of wrongdoing)
i. Either knew was not true or had the basis to know not true, but was reckless as to the truth
ii. In tort, must always establish scienter. 
b. Material –the nature of the statement is such that a reasonable person would attach importance in determining a choice of action
3. Actual reliance (subjective)
a. The statement induced/substantially contributed to the decision to manifest assent
4. Reasonable/justified reliance (objective)
a. If the receiving party could have verified the statements, his/her reliance is not unjustified unless it amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
iii. Syester v. Banta
1. Potential of fraud in the inducement where ( dance studio had ( sign a release to not sure ( for fraudulent sales tactics. 
2. Elements: 
a. Misrepresentation of an existing fact –√ ( told ( that “You can be a professional dancer.” Sounds like an opinion, but actionable because no way ( could believe that it was true. ( was 68 and was not improving her skills. 
b. Fraudulent or material statement –√ (’s training manual reveals intent to use high-pressured sales tactics/intent to deceive
c. Actual reliance –√ but for (’s statements, ( agreed to sign the release and continue at the studio
d. Reasonable reliance –√ debatable whether a reasonable person would be induced by the statements to the point of spending $33k and signing a release
iv. Park 100 Investors, Inc. v. Kartes
1. ( had ( sign a lease agreement which also had a personal guaranty inside. The personal guaranty was never discussed, the document was titled ‘lease agreement,’ ( checked with an attorney who reviewed the lease agreement but the personal guaranty was not included. 
2. The court found fraud in the execution.
j. Unconscionability
i. An absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party. (UCC § 2-302; Rest. § 208)
ii. Courts make the determination ‘as a matter of law.’ 
1. Fact-intensive inquiry
2. Once determines that a term is unconscionable, discretion to: 
a. Refuse to enforce the contract,
b. Enforce the contract without the unconscionable term, or
c. Limit the application of the unconscionable term to avoid unconscionable results
iii.  Elements (‘sliding scale’ approach): 
1. Procedural unconscionability (“absence of meaningful choice”)
a. Considerations of surrounding circumstances: unequal bargaining power, high-pressure sales, hidden terms (font, length, headings, etc.), adhesion contract
b. Factors of surprise and oppression
2. Substantive unconscionability (“unreasonably favorable)
a. Considerations: comparison to industry practice, reason behind the term (business/economic justification), shock factor
b. Careful analysis…
i. Ex: Williams v. Walker-Thomas
1. Add-on clause that said all financed furniture could be repossessed in the event of default. Court found that potential unconscionability. 
2. But when analyzing substantive unconscionability –consider the business purpose of the clause to protect the business so that it can finance furniture to poorer consumers, which is a social benefit to poorer consumers. Invalidating the clause could drive these businesses out of this business, which would harm consumers maybe more.
ii. [Excessive pricing may be unconscionable.]
iv. Higgins v. Superior Court of Los Angeles
1. ( challenged the conscionability of an arbitration clause in the contract for Extreme Makeover: Home Edition.
2. The court found the clause unconscionable: 
a. Procedural unconscionability: one paragraph near the end of a lengthy, single-spaced document; drafted by ( who knew ( was young, inexperienced orphan; no initial box near the clause
b. Substantive unconscionability: required only ( to submit to arbitration; only ( signed; costly
3. Arbitration Clauses:
a. Pros –fast, cheap, efficient; arbitrators are specialists
b. Cons –arbitrators are repeat player who have potential bias against consumers; more expensive; class actions are precluded; no precedent created
k. Public Policy
i. If the legislature provides that a contract is unenforceable (violates the law) or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against enforcement, then the contract is voidable. (Rest. § 178(1))
1. Illegal Contracts: 
a. Agreements for performance of criminal acts
b. Agreements where the seller knows the buyer’s illegal purpose, even if the item itself is not illegal
c. Agreements involving bribery
d. Agreements for services provided by parties who should be licensed, but are not
2. Contracts Against Public Policy: 
a. Court discretion –examples:
i. Liability disclaimers for intentional torts
ii. Surrogacy contracts
iii. Unreasonable covenants not to compete
l. Mistake
i. A belief or error not in accord with the facts at the time of contracting, which could be ascertained by objective evidence (not a prediction) (Rest. § 151)
ii. Question less about the nature of the mistake itself and more about which party should bear the risk (court discretion)
1. Courts are wary about applying these defenses because they do not want to disturb the contract’s allocation of risk (winners and losers)
iii. 2 Types: 
1. Mutual mistake (Rest. § 152) ( 
a. Elements: 
i. Mistake of both parties as to a basic assumption on which a contract was made
ii. The mistake has a ‘material effect’ on the agreed exchange of performance (magnitude of the mistake)
iii. The party does not bear the risk of mistake under Rest. § 154:
1. A party bears the risk of a mistake when…
a. The risk is allocated by agreement 
i. ‘As is’ clause is not conclusive. Courts give less effect if adhesion contract, unequal bargaining power, etc.
b. The party was aware at the time the contract was made that he has only limited knowledge of the facts to which the mistake relates, but treats that limited knowledge as sufficient (conscious uncertainty/ ignorance)
c. The risk is allocated on the ground that it is reasonable to do so
b. Lenawee Co. Board of Health v. Messerly
i. ( sold property to ( by quitclaim deed. ( had installed a septic tank without a permit which seeped after purchase. 
ii. Court found: mutual mistake √, material effect √. But the court found that it is reasonable to allocate the risk to the purchaser (factor =‘as is’ clause)
2. Unilateral mistake ( 
a. Elements: 
i. Mistake of one party as to a basic assumption on which a contract was made
ii. The mistake has a ‘material effect’ on the agreed exchange of performance (magnitude of the mistake)
iii. The party does not bear the risk of mistake under Rest. § 154, and
iv. Either: 
1. The effect is such that enforcement would be unconscionable (not the same meaning as the unconscionability doctrine), or
2. The other party has reason to know of the mistake or whose fault caused the mistake
b. Wil-Fred’s, Inc. v. Metro Sanitary District
i. ( general contractor sent a bid to ( based on its reliance on a subcontractor’s bid. The subcontractor made an honest mistake and informed ( who informed ( within 48 hours. If the bid were accepted at that amount, the subcontractor would lose $150,000 and be bankrupted. 
ii. The court found unilateral mistake (rescission of contract): 
1. Mistake which was a basic assumption √ (that the plastic pipes could support heavy equipment)
2. Material effect √ ($150,000 was 17% of the (’s bid)
3. Party did not bear the risk √
4. Unconscionable effect √ (the subcontractor would be incapable of sustaining the loss, substantial hardship; ( was promptly notified and would not change position or experience great loss)
5. Reasonable care √  (π did not know of the mistake nor cause it; the subcontractor chosen was experienced, skilled
m. Changed Circumstances
i. After a contract is made, but before performance, something occurs that renders performance impracticable or valueless.
ii. Courts are wary about these defenses due to contract allocation of risk.
iii. Impossibility, Impracticability, or Frustration of Purpose 
1. Elements (Rest. §§ 261, 265): 
a. After a contract was made, an event occurs and its nonoccurrence was a basic assumption of the contract.
i. Lack of profit or other financial situations or market shifts are insufficient (allocation of risk)
1. ‘Unforeseen contingencies’ –give ground for excuse (i.e. war, embargo, local crop failure, unforeseen shutdown of major sources of supply)
b. The event renders a party’s performance impossible or impracticable OR substantially frustrates a principal purpose of the party
i. Impracticable: 
1. Objectively –no one could perform
2. A change in the degree of difficulty or expense (unless well beyond normal range) is insufficient
ii. Frustration: 
1. Defining the principal purpose is key –the narrower the definition, the more likely the defense will be successful 
c. The party seeking relief is not at fault in causing the occurrence of the event. 
d. The party seeking relief does not bear the risk of the event occurring (either by language in the contract or surrounding circumstances)
i. Force majeure clause to expressly allocate risk
1. Specifically state that upon the occurrence of certain events, the parties agree that neither have to perform
2. Boilerplate clauses have less weight, but too many enumerated events may risk a court finding an unforeseen event not included was intended to be excluded
ii. A court will generally allocate risk to a party claiming excuse if: 
1. The event is reasonably foreseeable
2. The party could have inserted a provision
3. The risk is within normal business understanding
4. The party contributed to the event
5. Out of fairness
2. Common situations: 
a. Death or incapacity of a person necessary for performance (Rest. § 262)
b. Destruction or deterioration of a thing necessary for performance (UCC § 2-614(2))
i. If a good is fungible, then likely not impracticable performance.
3. Partial Impossibility ( if all the elements are met as to a portion of goods, the seller may have a partial excuse not to perform. 
a. The remaining goods must be offered to the buyer on a pro rata basis and the buyer has the option to refuse. 
4. Karl Wendt Farm Equipment Co. v. Int’l Harvester Co.
a. (-( dealer agreement with a for cause termination clause. ( sold its farm equipment division to a company that chose to contract with (’s competitor.
b. Court found that no impracticability defense: 
i. Non-occurrence was not a basic assumption –market shifts do not qualify because of fairness in allocating risk 
c. Court found that no frustration defense: 
i. ‘Mutual profitability’ cannot serve as a principal purpose, as that would be the implied purpose of every business dealing and would spread the defense too wide
5. Mel Frank Tool & Supply, Inc. & Di-Chem
a. ( leased from ( to store chemicals (some were hazardous, but ( didn’t know). Fire inspector sent a letter of violations and admonished ( to keep to code. The warehouse became useless to (, so he vacated. 
b. Court found that ( did not establish the defense of frustration of purpose. ( did not offer sufficient evidence that the purpose of the lease was to store hazardous materials (could have stored other inventory).
XXI. Rights and Duties of Third Parties
a. Third-Party Beneficiary Contracts –arise at formation; create a right in a third-party beneficiary
i. Ex: A promises to sell B his car. B promises to pay C. This contract creates a right in C.
1. Issues: 

a. Standing –may a third-party beneficiary enforce?
b. Vesting –may a third-party beneficiary modify the original parties’ rights?
c. Rights and defenses –what does a third-party beneficiary have?
b. Assignments and Delegations –occur after formation
i. Often, parties will both assign and delegate. 
1. Language of a general contract assignment (i.e. “all my rights under the contract”) are interpreted to mean both, unless circumstances indicate otherwise
ii. Assignment of Rights –transferring rights to another (Rest. § 317)
1. ‘Rights’ –the ability to require another party to perform or pay damages
2. The assignee “stands in the shoes” of the assignor and takes rights subject to any conditions or defenses
3. Ex: Contract between A and B where A promises to sell B his car for $1,000. A assigns his rights to C. A =assignor; B =obligor; C =assignee. B owes duty of performance to C. C is subject to any condition A was subject to and could assert any defense that A could have asserted. 
4. Rights are freely assignable
a. Exceptions (Rest. § 317; UCC § 2-210): 
i. Assignment conflicts with a statute or public policy (i.e. assignment of wages; pre-judgment tort claims)
ii. Assignment would have a materially adverse effect on the obligor (change the obligor’s duty, increase the obligor’s burden, decrease the value of performance, personal services vs. payment of money, etc.)
iii. Assignment is validly precluded by the contract 
1. Must be clearly expressed and narrowly construed
5. Requirements to be valid and enforceable: 
a. Manifestation by the assignor of an intent to immediately transfer an existing contract right
i. Promise to make the assignment (conditional assignments are valid, and trigger automatically –require no further action by the assignor)
ii. Present transfer that requires no further action by the assignor
b. Manifestation of completely relinquishing the right
c. Manifestation of assignee’s acceptance of the assignment (by words, conduct, etc.)
d. [No consideration required (because present transfer)]
e. [Consent of obligor not required]
6. Effect: Once an obligor receives notice of an effective assignment of rights, performance must be rendered to the assignee (performance to the assignor does not satisfy the assignee’s rights).
7. All defenses for contract formation may apply
8. Herzog v. Irace
a. ( doctor notified ( attorney of Jones’ ‘assignment of benefits.’ Jones’ settlement would go to ( to cover medical costs. Jones revoked permission for ( to pay (, and ( never got paid. ( =assignee; ( =obligor; Jones =assignor
b. The court found the assignment was valid and enforceable, and as such, ( was on the hook to pay ( (sufficient evidence of intent that the assignor immediately and completely transferred a contract right and the assignee accepted).
iii. Delegation of duties –transferring duty to perform to another (Rest. § 318)
1. Ex: A agrees to paint B’s house for $1,000. A delegates his duties to C. A =delegator; B =obligee; C =delegate.
2. Duties are freely delegable
a. Exceptions (Rest. § 318; UCC § 2-210): 
i. An obligee has a substantial interest in having the original obligor perform
1. i.e. personal services –predicated on particular skill; relationship of trust/confidence; calls for discretion
ii. Delegation is contract to public policy (i.e. delegation of governmental duties)
iii. Delegation is validly precluded by the contract
1. Courts are more likely to enforce clauses requiring consent to delegate or precluding delegation
3. Consent not required, unless attempting to delegate the duty of performance under an exclusive distributorship contract to a competitor. 
a. Sally Beauty Co. v. Nexxus Products Co. 
i. Exclusive distributor relationship between N and B. SB (N’s competitor) acquired B. N claimed the contract was not assignable, while SB said that it was assignable.
ii. The court held that N’s consent to the assignment was required (narrow application of this exception to the facts). 
4. Effect:  The delegator cannot free itself from liability to the obligee by delegation of duties without consent from the obligee.
a. Novation ( a third-party agreement through which the delegate assumes the duty of the delegator/obligor and the assumption is accepted by the obligee, releasing the delegator of his duties.
XXII. REMEDIES
XXIII. Common law/Restatement Remedies
a. Limitation on Liability Clauses –enforceable, unless unconscionable
i. Limitation on damages for PI in the case of consumer goods not OK
b. Non-recoverable Damages: 
i. Attorney fees
ii. Punitive damages
1. Exception (Rest. § 355): 
a. The conduct constituting the breach is also a tort for which punitive damages are recoverable.
iii. Damages for mental distress
1. Exception (Rest. § 353): 
a. The breach also caused bodily harm or the breach was of such a kind that serious emotional disturbance is the likely result (i.e. deceased falls out of a casket).
c. A non-breaching party can elect what kind of damages that seeking. 
i. Order of analysis: 
1. Expectation damages
2. Reliance damages
3. Restitution
d. Expectation Damages
i. A ( is entitled to compensation from losses that flow from a breach that are proven to reasonable certainty and within contemplation of the parties at the time of contracting. 
1. Goal: To put the non-breaching party in the same position he would have been in if the contract had been fully performed.
a. To recoup the expectation interest –the “benefit of the bargain.”
2. Limitations: 
a. Causation (Rest. § 346) –cause/effect (party would not have been injured anyway); no supervening event; must be a link between the breach and loss; “losses that flow”
b. Reasonable certainty (Rest. § 352) –can be ascertained
i. Recovery for loss of (net) profits of a new business may not by allowed due to the speculative nature (‘new business rule’).
1. Ex: A breaches a land sale agreement with B so B cannot build a business. Insufficient reasonable certainty. 
2. Ex: A breaches a construction contract by delaying completion by 3 months. Maybe reasonable certainty because B could show profits after construction completion.
c. Foreseeability (Rest. § 351) –at time of contracting; as a probable result of a breach; “within contemplation”
i. Flows in the ordinary course of events or as a result of special circumstances that the party in breach has reason to know
ii. Hadley v. Baxendale –( late delivered a mill shaft, which rendered (’s mill inoperable for days. The court found that loss of profit damages were not foreseeable because these ‘special circumstances’ were not communicated to (, so not contemplated by the parties at the time of contracting.
d. Mitigation (Rest. § 350) –duty to minimize losses; ‘doctrine of avoidable consequences’
i. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation, unless he makes reasonable efforts to avoid loss.
1. Rockingham County v. Luten Bridge Co.
a. ( informed ( that repudiating construction contract. ( would have been able to recover expected profits + unreimbursed expenses. Instead, ( completed performance. 
b. The court found ( cannot recover the contract price where ( gave notice of its breach and ( continued to perform (breached duty to mitigate).
ii. Landlord/tenant
1. Traditional rule –a landlord does not have a duty to mitigate
2. Modern shift –a landlord does
iii. A breaching employer bears the burden of proving the availability of comparable substitute employment and a lack of reasonable diligence on the part of the non-breaching employee. 
1. “Comparable” –substantially similar; not inferior; employee not required to accept employment of a lower position or more menial or arduous
2. If an employee chooses to take employment that is not comparable, that income is deducted from recovery.
3. Maness v. Collins
a. ( sold his business to ( and agreed to a 3-year employment contract. Tensions arose and ( began to undercut (’s authority. ( fired (.
b. The court found ( breached (implied the term that ‘just cause’ required for termination), and remanded for damages calculation (remainder of 3-year salary minus income could have earned by mitigation).
iv. Mitigating contracts vs. Additional contracts
1. Mitigating contracts –profits are deducted from (’s recovery
a. Ex: B promises to buy A’s car. B breaches. A sells the car to C. A can recover expected profits from B offset by the actual profits from C. 
2. Additional contracts –( entitled to profit/recover from both if could have performed both
a. “Lost Volume” Seller –the seller/π could have entered into both contracts (factual question)
i. Ex: B promises to buy A’s car (A owns a dealership). B breaches. A sells a car to C. A can recover the expected profits from B not offset by the actual profits from C. 
e. Florafax Int’l v. GTE Market Resources, Inc.
i. ( subcontracted ( to provide telecommunication services for its floral delivery services. ( had a third-party (collateral) contract with B, which ( knew about. ( did not provide sufficient staff around Mother’s Day, so B terminated its contract with (. ( had to set up a new call center. 
1. The court found ( could recover loss of profits related to the third-party contract. 
2. Causation √ --loss was a direct result of (’s inadequate performance
3. Reasonable certainty √ --track record of being in business, evidence of B’s increased sale volume
4. Foreseeability √ --( knew of (’s contract with B and how much business B did on average
ii. Types: 
1. Direct Damages ( loss of the “bargained for” exchange from not obtaining full performance; damages that ‘arise naturally’ from a breach
2. Incidental Damages ( expenses occurred as a direct result of a breach
3. Consequential Damages ( damages that flow indirectly from special circumstances 
iii. Formula (Rest. § 347): 
1. General measure of expectation damages = loss in value + other loss – loss avoided – cost avoided
a. Loss in value ( what the party expected to get minus what he actually got
b. Other loss ( consequential/incidental damages
c. Cost avoided ( a non-breaching party’s savings for not having to perform his end of the bargain
d. Loss avoided ( savings from salvaging/reallocating resources that would have otherwise been devoted to contract performance
iv. Formula for construction contracts: 
1. Contractor as non-breaching party
a. = Expected net profit + unreimbursed expenses
2. Owner as non-breaching party
a. = cost of completion
i. Exception: Jacobs & Youngs –measure by ‘difference in value’ instead of ‘cost of completion’ when the contract was substantially performed in good faith, the cost of completion is so unfairly out of proportion with the end benefit that correction would result in economic waste, and the breach is incidental to the main purpose.
ii. American Standard, Inc. v. Schectman
1. ( promised to grade (’s land to specifications. ( deviated from the grade lines. 
2. Damages for breach = cost of completion because does not fall within the Jacobs & Youngs exception (substantial performance made in good faith; completing performance would not result in substantial economic waste; proper grading was not incidental)
v. Formula for real estate contracts: 
1. = Contract price – fair market value price at the time of sale
a. FMV evidence =resale price within a reasonable time after the breach, appraisal, etc.
2. Crabby’s Inc. v. Hamilton
a. ( backed out of a contract to purchase (’s restaurant. ( argued that his duty to pay the purchase price was subject to a contingent precedent (obtaining financing) which was never met. 
b. The court found that ( waived the condition (intention relinquishment evidenced by ( taking possession, keys, obtaining licenses, utilities). 
c. The court found sufficient evidence of the property’s FMV where ( resold it 11 ½ months after breach. 
i. Damages = $275,000 contract price - $235,000 resale price + consequential/incidental damages (taxes, utilities, mortgage interest)
vi. Formula for employment contracts: 
1. Employer
a. = Cost of replacement
b. Handicapped Children’s Education Board v. Lukaszewski
i. ( offered ( a job as a speech therapist for $10,760. ( accepted. ( was then offered another job at $13,000 closer to home. ( refused (’s letter of resignation. ( fell ill and eventually left the job. ( rehired for her position. There was only 1 qualified applicant at $1,026 more per year. 
ii. The court found that ( breached the contract (not contract for at-will employment). 
1. Damages = cost of obtaining other services equivalent to that promised but not performed + costs [$1,026 + costs]
e. Alternatives to Expectation Damages: 
i. When a claimant is unable to establish expectation damages with sufficient certainty or when there is no technical breach of contract.
ii. Reliance Damages 
1. Goal: To put a non-breaching party in the same position he would have been in had the contract/agreement never been entered in the first place.
a. Reliance interest = expenditures made in preparation for performance or in performance – any loss that the breaching party can prove with reasonable certainty that the injured party would have suffered had the contract been performed (Rest. § 349).
i. Foregone opportunities –qualify as “expenditures”
b. Limitations: 
i. ‘Losing contract’
ii. Of expenditures: 
1. Causation
a. Pre-contractual reliance –generally not recoverable because the contract is entered into later; but courts may allow based on facts
2. Reasonable certainty
3. Foreseeability
4. Mitigation
2. Wartzman v. Hightower Productions, Ltd.
a. ( attorney breached the contract with ( by not properly incorporating (’s company so it could raise capital like he promised. 
b. Expectation damages were too speculative, so the court said ( is entitled to reliance damages: all of (’s expenditures before the breach made in reliance on (’s expected performance minus any losses ( could prove with reasonable certainty that ( would have experienced.
iii. Restitution
1. Goal: To restore to a promisee any benefit conferred on the breaching party.
a. Circumstances include quasi-contract, or contract voidable (due to a defense), or contract outside the Statute of Frauds (fallback). 
b. ‘Mutual restitution’ requirement –if a party seeks the value of services rendered, the counterparty is able to do the same. 
i. Rule of thumb: If the non-breaching party is seeking recovery, choose the method of valuing restitution that would result in the greatest recovery. If the breaching party is seeking restitution, choose the method that would result in the lowest recovery.
2. Non-breaching party recovery
a. Conditions to recover in restitution: 
i. The breach must be material/total. 
1. If only a partial breach, the non-breaching party would still have to perform and could only recover expectation or reliance damages.
ii. The non-breaching party must not have already rendered full performance
b. The measure of recovery is the reasonable value of the performance and is not offset by any loss that would have been incurred by complete performance (Rest. § 373).
i. ‘Reasonable value’: measuring the FMV of the benefit conferred
1. Cost avoided –the amount for which the services could have been purchased from someone in (’s position at the time and place the services were rendered 
2. Net benefit –the difference in property value
c. United States ex rel Coastal Steel Erectors, Inc. v. Algernon Blair, Inc.
i. ( subcontractor sued ( general contractor for breach in refusing to pay for certain equipment per the contract.
ii. The court found the breach was material/total, so (’s duty to complete performance was discharged.
1. Damages: 
a. Expectation damages –not available because it was a losing contract (profits not expected)
b. Reliance damages –not available because it was a losing contract (losses deducted from expenditures)
c. Restitution –available (reasonable value of the services rendered)
3. Breaching party recovery 
a. Common law –a breaching party is prohibited from recovery
b. Rest. § 374 –A breaching party is entitled to recover “any benefit in excess of the loss that he has caused by his own breach.”
i. Exception: The losses by the breaching party were liquidated damages.
ii. Lancellotti v. Thomas
1. ( put down a $25,000 deposit to purchase (’s restaurant. ( breached the agreement by not performing per the contract. ( sued for return of the $25,000. 
2. The court remanded for damages calculation: π must establish that the losses incurred by ( due to (’s breach were less than $25,000 and that the $25,000 were not seen as liquidated damages. ( would recover the difference.
iv. Specific Performance
1. Court discretion, although money damages are favored.
2. A court may order (Rest. § 357):
a. Specific performance of a contractual duty
i. Exception: Personal services contracts cannot be specifically enforced (Rest. § 367).
ii. May be granted when an award of money damages is inadequate to protect the party’s expectation under the contract (the benefit of the bargain).
1. ‘Inadequacy’ Factors (Rest. § 360): 
a. Difficulty in proving damages with reasonable certainty
b. Difficulty of procuring a suitable substitute performance with damages
c. The likelihood a damages award cannot be collected (i.e. a ( is judgment-proof)
d. Performance is unique (hard to assess value, find a substitute)
e. No undue practical limitations (i.e. supervision, complexity, relationship drama in employment context)
f. Fair
i. Not fair if: Contract was induced by mistake or unfair practices (although doesn’t reach the threshold of a defense), results in unreasonable hardship or loss, has unfair terms
b. An injunction against breach of a contractual duty
i. Limitation: If the probable result of the injunction is it will compel a performance involving personal services –the forced continuance of which is undesirable or will leave an employee without other means to make a living (Rest. § 367).
1. Although a court is likely to grant the injunction if the contract is an exclusivity contract or the personal services are not unique enough 
v. Agreed Remedies, a.k.a. Liquidated Damages
1. Parties agree ex ante what the value of damages will be.
a. Pros =more efficient relief, ability to predict the cost of a breach, avoiding expensive litigation
b. Cons =risk that damages are too low or too high
2. A liquidated damages provision is enforceable if the court finds that it is not a penalty. 
a. The provision is not a penalty if the amount is reasonable in light of the anticipated or actual loss caused by the breach.
i. “or” –some courts say only consider from the time of the contract; some say only consider from the time of the breach; some say consider both to judge whether the estimate was reasonable or a penalty.
ii. Factor: The difficulty in proving the amount of loss –the more difficult, the more reasonable the provision.
iii. If it is clear that no actual harm flows from the breach, then a liquidated damages provision should not be enforced.
3. No duty to mitigate.
XXIV. UCC Remedies
a. Limitation on Liability Clauses –may limit buyer’s remedies to return of goods or repayment of the price of replacement/repair
i. Exception: If the circumstances cause a limited remedy to “fail its essential purpose,” then revert to the UCC remedy. 
1. Ex: Buyer purchases a car with problems. The dealer cannot repair the car. The limitation would not apply. 
ii. Consequential/incidental damages may be limited, unless unconscionable 
1. Limitation on damages for PI in the case of consumer goods not OK
b. Similar to the common law/Restatement rules, but with additional specific rules.
c. When a seller breaches…
i. By: 
1. Failing to make delivery
2. Repudiating the contract
3. Delivering non-conforming goods
a. ‘Perfect Tender’ rule
ii. Buyer can:
1. Accept goods,
a. Acceptance –express or implied by conduct (by not rejecting within a reasonable period of time; or doing something else consistent with ownership)
b. Revocation of acceptance –when seller promised to cure non-conformity and hasn’t, or where non-conformity was not easily discovered
i. Requirements: 
1. The non-conformity must be ‘substantial’
2. Revocation must occur within a reasonable time after the buyer discovers or should have discovered the non-conformity
3. There are no changes in the condition of goods, other than those caused by the defect
4. Notice to the seller
c. When a seller breaches and a buyer justifiably revokes acceptance, the buyer can cancel the contract and seek damages. 
2. Reject goods (promptly), or
a. Duty of good faith –cannot reject goods for minor/trivial non-conformity or because the buyer wants out of the deal
b. When a seller breaches and a buyer rightfully rejects, the buyer can cancel the contract and seek damages. 
3. Accept and complain
a. The buyer may be entitled to damages if (UCC § 2-714): 
i. The buyer gives the seller notice of the defect (thus preserving the right to recover a remedy), or
ii. The buyer suffers loss as a result of the defect, or
iii. Breach of warranty 
1. Damages = the difference between the value of goods as delivered and the value of the goods as they should have been delivered
iii. Buyer’s Remedies
1. Direct damages:
a. “Cover” (UCC § 2-712) ( when a buyer purchases a reasonable substitute in good faith without unreasonable delay
i. Damages = difference in price + consequential/incidental damages - savings
b. “Market Damages” (UCC § 2-713) ( when the buyer decides not to cover or does not recover in a reasonable manner.
i. Damages = difference between the market price of the good at the time the buyer learned of the breach – the contract price + consequential/incidental damages – savings 
2. Consequential/Incidental damages (UCC § 2-715): 
a. Common law/Restatement rules apply
3. Specific performance (UCC § 2-716): 
a. May be granted when goods are unique, not fungible, or in “other proper circumstances” (i.e. unreasonably burdensome to require the buyer to look for a substitute)
i. Available for buyers or sellers, but uncommon to grant for sellers who can usually resell.
4. Liquidated damages (UCC § 2-718): 
a. Common law/Restatement rules apply
d. When a buyer breaches… 
i. By: 
1. Wrongfully rejecting delivery
2. Wrongfully revoking acceptance
3. Repudiating the contract
4. Failing to make a payment due on or before delivery (not after)
ii. The seller can cancel the contract in all of the above scenarios. 
iii. Seller’s Remedies
1. Direct damages: 
a. Seller’s Resale (UCC § 2-706) ( when the seller decides to resell
i. Damages = the difference between the contract price and the resale price
ii. Requirements: 
1. The seller must give the buyer proper notice and the resale must be commercially reasonable and in good faith.
a. ‘Notice’…
i.  Private sales –must give the buyer reasonable notice of an intention to resell
ii. Public sales –must give the buyer reasonable notice of the time and place of resale
b. Market Damages (UCC § 2-708) ( when the seller decides not resale or does not resell in a reasonable manner
i. Damages = the difference between the contract price and the market price at the time the delivery was to take place
c. Contract Price (UCC § 2-709) (
i. Requirements: 
1. The buyer has accepted the goods and has not paid, or
2. The goods have been lost or damaged within a commercially reasonable time after the risk of loss has passed to the buyer, or 
3. The seller is unable to sell wrongfully rejected goods after reasonable efforts
ii. If allowed to recover the contract price, the seller must deliver the goods to the buyer. 
2. Consequential/Incidental damages
a. Loss of Profits (UCC § 2-708) ( recovery is available when the seller is a “lost volume” seller and resale and market damages are inadequate
b. Common law/Restatement rules apply
3. Liquidated damages
a. Common law/Restatement rules apply
