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I. Is there an enforceable contractual obligation?
a. Contract formation

b. Alternative means of “contractual liability”

c. Statute of frauds

II. Has there been a breach?

a. What are terms of the agreement (and meaning

b. Assessing contract performance & breach

III. Is non-performance permissible?
a. Defenses to enforcement 

i. Capacity to Contract 
1. Common points:

a. Person must act to rescind within a reasonable time of recovering capacity 

b. Contracts for necessaries excluded 

i. Necessaries include items one needs to live, such as food, clothing, and shelter 

ii. Necessaries for non-minor is based on restitution rather than enforcement of the contract 

2. Minority (Rest. §14) 
a. Unless a statute provides otherwise, a natural person has the capacity to incur only voidable (**does not mean that  it is void) contractual duties until the beginning of the day before the person's eighteenth birthday 

b. Affirmation/ratification 
i. Express ratification: express verbal or written that he is willing to abide by the terms 

ii. Implied in fact ratification: doesn't say or write anything explicitly but acts in a way that makes his intent clear to abide by the contract

iii. Implied by law (silence) ratification: after turning 18 and he doesn't do anything and a "reasonable amount of time" passes

c. Disaffirmance
i. Traditional view (Rest. §14 cmmt(c))

1. Allows minors to disaffirm or avoid contract even if there has been full performance and minor cannot return what was received in the exchange

2. The minor returns only what the minor still possesses and is not required to make restitution for any diminution in value 

ii. Modern View (Dodson)

1. Where the minor has not been overreached…and the contract is fair and reasonable one, and the minor has actually paid money on the purchase price, and taken and used the article purchased, the minor ought not to permitted to recover the amount actually paid, without allowing the vendor reasonable compensation for the use of, depreciation, and willful or negligent damage to the article purchased while in the minor’s hands

d. Necessaries 

i. Even under traditional rule, right of a minor to avoid a contract has been subject to a limitation for the reasonable value of “necessaries” 

3. Mental incapacity (Rest. §15) 
a. Contract voidable by a person if by reason of mental illness or defect that person is unable to:
i. Understand in a reasonable manner the nature and consequences of the transaction (contracting), or 

ii. Act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition 

b. Within a reasonable time after termination of the mental incapacity the individual must either avoid the contract or ratify it 
c. Restoration
i. Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect…the power of avoidance…terminates to the extent that the contact has been so performed in whole or in part… that avoidance would be unjust. In such a case a court may grant relief, as justice requires. 

d. Hauer v. Union State Bank of Wautoma
4. Intoxication (Rest. §16)
a. A contract is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner
b. Once the intoxication no longer affects the individual, the individual has a reasonable time to either disaffirm or ratify the contract 
ii. Duress & undue influence

1. Duress by physical compulsion (Rest. §174)
a. If a party enters into a contract solely because he or she has been compelled to do so by the use of physical force, the contract is “void” (contrast to voidable)
b. There must be some imminence of a threat to make contract void; otherwise look to Rest. §175
2. Duress by improper threat (Rest. §175)
a. If a party enters into a contract because of an improper threat that leaves the victim with no reasonable alternative but to assent to the proposed deal, the contract is voidable by the victim 
b. Can break down into three elements:
i. A wrongful or improper threat 
1. A threat is improper if what is threatened is (Rest. §176(1)):
a. A crime or tort;
b. A criminal prosecution;
c. Bad faith of the civil process; or 
d. A breach of the duty of good faith and fair dealing under an existing contract
2. A threat is improper if the resulting exchange is not on fair terms, and (Rest. §176(2)):
a. The threatened act would harm the recipient and not significantly benefit party making the threat;
b. Prior dealing between the parties significantly increase the effectiveness of the threat; or
c. The threatened action is a use of power of illegitimate ends 
ii. A lack of reasonable alternative, and 
1. E.g. alternative sources of goods, services, or funds when there is a threat to withhold such things
iii. Actual inducement of the contract by the threat 
c. Economic Duress
i. Totem Marine Tug & Barge v. Alyeska Pipeline
1. Court’s test for economic duress
a. One party involuntarily accepted the terms of another 
b. Circumstances permitted no other alternative 
c. Such circumstances were the result of coercive acts of the other party
ii. When may a party to a contract rescind on ground of economic duress?
1. Courts are reluctant to set aside agreements because of the notion of freedom of contract and because of desirability of having private dispute resolutions be final 
2. There is an increasing recognition of the law’s role in correcting inequitable or unequal exchanges between parties of disproportionate bargaining power and a greater willingness to not enforce agreements which were entered into under coercive circumstances 
d. Undue Influence (Rest. §177)
i. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare
ii. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim
iii. Elements:
1. Special relationship between the victim and the other party
a. Victim is under the domination of the other; or
b. Relationship makes the victim susceptible to influence by the other 
2. Improper persuasion of the victim by the “stronger” party 
a. Has stronger party seriously impaired the free exercise of judgment by the victim? 
iii. Misrepresentation & fraud
1. Misrepresentation defense generally:
a. A misrepresentation is an assertion that is not in accord with the facts (Rest. §159) 
i. A factually incorrect representation made by one of the parties at the time of contracting 
b. Contract voidable if a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying (Rest. §164)
2. Fraud in the Inducement 

a. Misrepresentation of an existing fact (i.e. fact in existence at the time assertion was made)
i. Opinions generally not actionable 
1. Facts vs. opinion (Rest. §168)
a. Puffery (e.g. this is the best car you will ever drive) 

b. Predictions about future events (e.g. this baseball card will increase in value in the next two years) 

2. Actionable opinions 
a. Speaker does not believe it (e.g. that's the most beautiful house I have seen in the house--opinion; but if the speaker actually thinks it is ugly and unsellable, then it could be actionable, and could be a misrepresentation, because he did not hold that opinion) 

b. Some special circumstances (e.g. a relationship of trust and confidence) 

ii. Silence (or nondisclosure) is generally not actionable 
1. Affirmative actions to conceal 
a. Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist…where he know that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing
2. Non-disclosure 
a. Subsequent information renders prior statement misleading before execution
b. Relation of trust/confidence 
c. Required by good faith and fair dealing 
b. Fraudulent or material
i. Fraudulent 
1. Knowledge (e.g. the person knows that they are lying or that the fact is incorrect; e.g. can this car go over 100MPH, and say "yes," then statement is fraudulent because knew it could not go over 100MPH)

2. Recklessness (e.g. the person was reckless in making the statement--they knew they did not know what they were talking about it, but they made the statement anyway; e.g. can this car go over 100MPH, and you say "yes" but don't actually know if it can go over 100MPH, and it is false, then it is a reckless statement because you don't know that you are lying)

ii. Material 

1. If it is likely that the misrepresentation would make a reasonable person assent 

c. Actually relied upon by the innocent party 
i. A misrepresentation induces a party’s manifestation of assent if it substantially contributes to his decision to manifest his assent 
d. Reliance was reasonable 
i. Issue is when victim knew, or should have known that something was not right; if so, then it does not make reliance unjustified unless it was a failure to act in good faith and reasonable standards of fair dealing 

ii. Syester v. Banta (dance classes) 
3. Fraud in the execution 

a. Williams v. Walker-Thomas Furniture Co.
iv. Unconscionability 

1. Are unconscionable contracts enforceable?
a. That where the element of Unconscionability is present at the time a contract is made, the contract should not be enforced 
2. When is a contract unconscionable?
a. An absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party 
3. UCC §2-302(1): if the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause to avoid any unconscionable result 
a. The principle is one of prevention of oppression and unfair surprise
4. A bargain is not unconscionable because the parties have unequal bargaining power. Rather, it is the gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party 
5. Procedural vs. Substantive Unconscionability 
a. Most court require both procedural and substantive Unconscionability at the time the contract was entered into for a conclusion of Unconscionability 
i. Doesn’t have to be in equal measure (sliding scale)
ii. Judge as of the time contract is made 
b. Procedural Unconscionability: absence of meaningful choice
c. Substantive Unconscionability: terms which are unreasonably favorable 
6. Remedy for Unconscionability 
a. Court has wide discretion:
i. May hold the contract as a whole is unconscionable and refuse to enforce it;
ii. May enforce the basic bargain but change its terms to (i) eliminate the unconscionable aspects (e.g. sever the unconscionable term) or (ii) alter the term to make it fair 
b. Courts are careful in using this doctrine, and if they do apply it they tend to aim to interfere as little as possible with the contract’s terms 
7. Arbitration clauses and the doctrine of Unconscionability 
a. Pros

i. More efficient—faster and cheaper

1. Lower expected costs of litigation(lower prices

ii. Arbitrators are “experts”

b. Cons

i. Binding decisions; no precedent created

ii. Arbitrators are “repeat players”

iii. Could be more expensive to initiate claim than court, especially for a consumer 

iv. Class action can be precluded

c. Higgins v. Superior Court of L.A. 
v. Illegality—Public policy

1. When a term is unenforceable on ground of public policy 

a. A promise or other term of an agreement is unenforceable on ground of public policy if legislation proves that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms

2. Types of “illegal” contracts 

a. Agreements for performance of a criminal act

b. Agreements in which seller knows of buyer’s illegal purpose 

c. Agreements involving bribery 

d. Agreements for services provided by parties who should be but are not licensed

3. Treatment of “illegal” contracts

a. Court will not enforce an illegal contract or term, even if it’s clear that the parties entered into the contract voluntarily and there was no improper bargaining 

b. Generally, court usually will not intervene in the dispute to help either party and will just leave the parties it finds them (i.e. no enforcement, no restitution) 

i. In pari delicto doctrine: one of the parties, the  party that has not performed, argue that they have done something less bad and thus, should be able to get restitution (i.e. no equal culpability) 

ii. Locus poenitentiae doctrine: one of the parties in the contract repents and does not want to go through with the contract, as long as you repent before the illegal act was done, you are entitled to restitution, although not enforcement 

4. Even if there is no rule of law that forbids the contract, the court may invoke its discretionary power to refuse to enforce a contract as contrary to public policy (i.e. contract so harms the public interest that it shouldn’t be recognized as valid)

a. Tort liability disclaimers

b. Covenants not to compete

c. Others (surrogacy contracts, etc.) 

b. Justification for non-performance 
i. Mistake 
1. Issues in mistake cases: 
a. Mistake of fact? Parties must be mistaken as to a fact at the time of contract formation 

b. Material impact on bargain? Mistake must be very important 

c. Who should bear the risk of that mistake? 

2. Should contact be avoided/rescinded on the basis of mutual mistake? 

a. What is a mistake?

i. A mistake is a belief that is not in accord with the facts (Rest. §151) 

ii. An error of fact: an error about some thing or event that had actually occurred or existed at the time the contract was entered into and can be ascertained by objective evidence 

iii. Use the legal meaning, not colloquial 

b. Was the mistake mutual or unilateral? 

i. Mutual mistake: both parties are mistaken about a shared basic factual assumption upon which they both base their bargain
ii. Unilateral mistake: one party has made a mistake about a basic factual assumption upon which he/she based her bargain

1. Could be that (i) one of the parties knows the truth or that (ii) neither party does, but that one of the parties has no interest in the fact (i.e. it does not affect its decision) 

3. Is existence of mutual mistake sufficient for court to rescind contract?

a. Rest. §152(1)—When mistake of both parties makes a contract voidable, which should only be granted in the sound discretion of the court (can divide into three parts): 

i. Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule state in §154
1. For mistake—Can look at parties’ motives, or if they had known, if they would have entered into the contract 

2. Basic assumption and material effect can sometimes go hand-in-hand 

b. Rest. §154—When a party bears the risk of mistake 

i. A party bears the risk of mistake when:

1. The risk allocated to him by agreement of the parties; or

2. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake related but treats his limited knowledge as sufficient; or

3. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so 
4. What is the general rule for when a contract is rescinded because of mutual mistake?

a. Equitable relief

i. Relief available for mutual mistake is generally rescission, along with any restitution that may appear appropriate 

b. Mutual mistake in execution or written expression

i. When the mutual mistake consists of the failure of the written contract to state accurately the actual agreement of the parties, reformation of the contract to express the parties’ mutual intent is the normal remedy 

5. Rest. §153—When mistake of one party makes a contract voidable 

a. Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and:
i. The effect of the mistake is such that enforcement of the contract would be unconscionable, or 

ii. The other party had reason to know of the mistake or his fault caused the mistake 

	Mutual Mistake
	Unilateral Mistake

	A mistake of both parties at the time a contract was made
	A mistake by one party at the time the contract was made

	The mistake relates to a basic assumption on which the parties’ made the contract


	The mistake relates to a basic assumption on which the mistaken party made the contract

	The mistake has a material effect on the agreed exchange of performances


	The mistake has a material effect on the agreed exchange of performances that is adverse to the mistaken party


	The complaining party did not bear the risk of mistake


	The mistaken party did not bear the risk of mistake



	
	And either (a) the effect of the mistake is such that enforcement of the contract would be unconscionable or (b) the other party had reason to know of the mistake or his fault caused the mistake


6. Sherwood v. Walker (barren cow for sale)
a. Contract for sale of a cow thought to be barren, but which actually had a calf.  When seller discovered fertile condition of cow, he refused to deliver her. 
b.  “[T]he mistake …went to the whole substance of the agreement. If the cow was a breeder, she was worth at least $750; if barren, she was worth not over $80.  … [T]here is no mistake as to the identity of the creature. Yet the mistake was not of the mere quality of the animal, but went to the very nature of the thing.” 
7. Lenawee County Board of Health v. Messerly (apartment complex sold with defunct sewage line) 
ii. Changed circumstances
1. Impossibility 
a. Elements:
i. After contract was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the contract (objective vs. subjective)
ii. Event renders the party’s performance impossible
iii. Party seeking relief was not at fault in causing the occurrence of the event 
iv. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 
b. Common situations
i. Death or incapacity of person necessary for performance (Rest. §262)
ii. Destruction, deterioration, or failure to come into existence of thing necessary for performance (UCC 2-613)
iii. Prevention by governmental regulation or order making performance illegal (UCC 2-614(2)) 
c. Taylor v. Caldwell—music hall burned down 
2. Impracticability
a. Impracticability (Rest. §261) 
i. “Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render the performance is discharged, unless the language to the circumstances indicate the contrary” 
1. When performance may be impracticable: because extreme and unreasonable difficulty, expense, injury, or loss to one of the parties will be involved. A severe shortage of raw materials or of supplies due to war, embargo, local crop failure, unforeseen shutdown of major sources of supply, or the like, which either causes a marked increase in cost or prevents performance altogether may bring the case within the rule…
2. When performance may not be impracticable—A mere change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials, or costs of construction, unless well beyond the normal range, does not amount to impracticability since it is this sort of risk that a fixed-price contract is intended to cover.

b. Elements
i. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties 
ii. Event renders the party’s performance “impracticable” (i.e., unduly burdensome) 
iii. Party seeking relief was not at fault in causing the occurrence of the event
iv. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 
c. Excuse by Failure of Presupposed Conditions (UCC §2-615)
i. “…not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.”
d. Partial Impossibility 
i. If all the elements of impossibility can be established as to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion 
ii. The remaining portion must be offered to the customers of the seller in a pro-rata basis 
iii. If the buyer does not wish only a pro-rata amount of order, he may reject without incurring liability 
e. Karl Wendt Farm Equipment v. Int’l Harvester 
f. Mineral Park Land Co. v. Howard  
3. Frustration 
a. Frustration (Rest. §265)
i. Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

b. Elements:
i. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties 
ii. Event substantially frustrates a principal purpose of party entering into contract 
iii. Party seeking relief was not at fault in causing the occurrence of the event 
iv. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 
c. Mel Frank v. Di-Chem 
4. Remedies 

a. Impossibility, impracticability, and frustration of purpose have been viewed as grounds on which a duty of performance might be excused; they’re typically not a basis for reformation.

b. When a contract is discharged for impracticability or frustration, the executory duties are at an end.  If one or both parties have partly performed, compensation for part performance is available in restitution.  

5. Force Majeure Clauses 
a. Often parties will include a clause into their contract explicitly state that in light of certain events (outside the parties control) the parties agree that neither will have to perform 

i. These are commonly events that are outside the control of the parties and that could not have been avoided by exercise of due care 

iii. Modification 
1. Alaska Packers’ Association v. Domenico
2. Performance of Legal Duty (Rest. §73)
a. Performance of a legal duty owed to a promisor which is neither doubtful not the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain [pre-existing duty rule]
3. Modification of Executory Contract (Rest. §89) 
a. A promise modifying a duty under a contract not fully performed on either side is binding
i. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or 
ii. To the extend that justice requires enforcement in view of material change of position in reliance on the promise 
4. Mutual Release
a. Schwartzreich: Employee, originally hired for a fixed period at a stated salary, was promised an increase when another firm had offered him a higher salary. Parties tore up their old contract and replaced it with a new one, providing for promised increase. 

i. Employee was later discharged and sued to recover damages based on the increased salary rate. 

ii. Court: New contract could be upheld as being the product of a mutual rescission, followed by a new and valid contract. 

5. Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp.
6. UCC §2-209: 
a. (1) An agreement modifying a contract…needs no consideration to be binding 
b. (2) No Oral Modification Clauses 
i. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party…

c. (3) Modifications and the SOF 

i. The requirements of the statute of frauds section of this Article (2-201) must be satisfied if the contract as modified is within its provisions.

1. Contracts as modified must satisfy the SOF is necessary 

d. (4) Unenforceable Modifications as Waivers 

i. Although an attempt at modification or rescission does not satisfy the requirements of subsections (2) or (3) it can operate as a waiver 

e. (5) Retraction of Waivers

i. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.”

f. Comment 2: [M]odifications … must meet the test of good faith… The effective use of bad faith to escape performance on the original contract terms is barred, and the extortion of a “modification” without legitimate commercial reason is ineffective…

i. The test of “good faith” between merchants or as against merchants includes “observance of reasonable commercial standards of fair dealing in the trade”  
7. Written Modifications
a. Benefits from common law pre-existing duty rule (requiring consideration for modification):

i. Provides evidence that a modification took place

ii. Makes sure there is no extortion being committed

b. UCC doesn’t require consideration for modification, but generally requires evidence in writing.

i. No Oral Modification clauses

ii. Statutes of Fraud

IV. Third Parties—Rights & Remedies 

a. Third Party Beneficiaries (“TPB”)
i. Two Types:

1. Creditors—A owes B money, and is satisfying obligation by having C pay A

2. Donee—just a gift, no pre-existing contractual relationship 

ii. Standing: May the third party beneficiary enforce the contract?

1. Creation of Duty to beneficiary (Rest. §304)

a. “A promise in a contract creates a duty in the promisor to any intended beneficiary to perform the promise, and the intended beneficiary may enforce the duty.”

i. Intended beneficiary may always has a right to sue to promisee, but acquires no rights against the promisor 

b. Incidental beneficiary—not intended to benefit, but does (e.g. contract between A & B for gardening and B needs to buy a lawnmower from Home Depot; Home Depot is an incidental beneficiary) 
iii. Vesting: May the promisor and promisee modify the third party beneficiary’s rights?
1. Vesting of beneficiaries right upon:

a. Upon creation of promisor/promissees contract if no modification clause 

b. Upon material change of position by beneficiary in justifiable reliance on promisor’s promise, or 

c. Upon intended beneficiaries assent to beneficiary status as request of promisor or promise 
2. Variation of a Duty to a Beneficiary
a. Can modify unless:

i. Contract prohibits it;

ii. TPB materially changes his position in justifiable reliance on the promise;

iii. TPB brings suit on it; or 

b. TPB manifests assent to it at the request of the promisor or promisee

iv. Rights and Defenses: What rights and defenses may each of the parties assert?


1. Defenses Promisor can Assert Against the TPB
a. Any defense or non-performance justification the promisor could assert against the promisee.

i. Contract is voidable or unenforceable at the time of its formation.

ii. Contract ceases to be binding in whole or in part because of impracticability, public policy, non-occurrence of a condition, etc.

b. No defenses the promisee could assert against the TPB UNLESS the contract otherwise provides.

b. Assignment & Delegation 

i. Rights

1. Types of Rights
a. A contractual right is the ability to require the other party to perform or pay damages
b. A contractual duty is the performance that is owed under the contract 
2. Assignment of Rights (Rest. §317)
a. When a party to an existing contract transfers to a third person her rights under the contract 
i. E.g. if A and B have a contract where B is the obligor, and A is the obligee, and A assigns his duty to C, then ( A is an assignor (and obligee), C is an assignee, and B is an obligor 
3. Herzog v. Irace
4. Legal Effects of Assignment
a. Once obligor receives notice of an effective assignment of rights, performance must be rendered to assignee and payment/performance to assignor will not defeat the assignee’s rights.

i. Even if assignor unilaterally countermands his prior instruction to pay the assignee.  

b. Assignee takes the rights subject to any conditions and defenses that the obligor may have against the assignor arising out of the contract.

i. Assignee “stands in the shoes” of the assignor

5. Requirements for a valid and enforceable assignment
a. Manifestation by assignor of assignment

b. Assignee manifests acceptance of assignment 

c. Consideration

d. Defenses

e. Notice to and consent of obligee

f. Assignment is permissible

6. Ability to assign contract rights (Rest. §317(2); UCC §2-210(2))

a. A contractual right can be assigned unless

i. Assignment conflicts with a statute or public policy

1. Assignment of wages

2. Pre-judgment tort claims

ii. Assignment would have material adverse effect on the other party

1. Materially change duty of obligor, increase burden or risk imposed on obligor,

2. Materially reduce the probability and value of the return performance to obligor

iii. Assignment is validly precluded by contract.

1. Contractual restrictions on assignment must be clearly expressed and are narrowly construed.  

7. Anti-Assignment Clauses Examples
a. Ex. 1—This contract shall not be assignment or transferred by one party without first obtaining the consent of the other party 

i. Very general clause—the court will likely say that it prohibits delegation of duties not prohibiting assignment 

b. Ex 2—

i. (a) Neither this Agreement nor any right or obligation hereunder shall be assigned or delegated, in whole or part, by either party without the prior express written consent of the other [which shall not be unreasonably withheld] 

1. Here, underline is more explicit. However, courts may say that this is a promise not to assign, but does not mean that it prohibits assignment, but the obligor will be able to sue the obligee for breach of contract. about assignment 

ii. (b) Any purported assignment of rights in violation of subsection (a) shall be void and of no effect.

1. That is why well-drafted contracts will have a second clause, such as (b), to ensure that it is read as a prohibition and not a covenant (i.e. promise) 
8. Rest. §328; UCC §2-210(5)
a. Often, a party will both assign and delegate, i.e., transfer her rights to a third person and appoint that person to perform that party’s duties.  

b. Language of general contract assignment is interpreted to mean both assignment of rights and delegation of duties unless circumstances indicate otherwise. 

i. e.g., assign “the contract” or “all my rights under the contract” 

c. Sometimes there will be just one or the other.

ii. Duties

1. Sally Beauty v. Nexxus 
2. Delegation of Performance; Assignment of Rights (UCC §2-210(1))

a. A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.

3. When is Delegation Not Permissible? (Rest. §318; UCC §2-210(1))

a. Obligee has substantial interest in having the original obligor perform the duty

i. Is contract predicated on…

1. a particular attribute, skill or talent of obligor relevant to performance? 

2. trust and confidence that obligee has placed on obligor?

b. Delegation of duty is contrary to

i. Public policy

ii. Terms of contract

4. Effect of delegation or assignment on rights and duties of the parties 
a. Obligor cannot free itself from liability by delegation of duties.  

i. Need consent of obligee

1. Novation: 3 party agreement where delegate assumes duty of obligor and assumption is accepted by obligee.

ii. Otherwise, performance by delegate of the transferred duties discharges delegating party

b. Delegate becomes liable to third party (obligee) only if delegate makes a promise that is for benefit of 3rd person (obligee).

i. TPB contract scenario

V. What are the appropriate remedies? 

a. Purposes of Remedies
i. Expectancy: promisee’s interest in having the benefit of his bargain by being put in as good a position as he would have been had the contract been performance

ii. Reliance: promisee’s interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract not been made, or 

iii. Restitution: promisee’s interest in having restored to him any benefit that he conferred on the other party 

b. Expectation Damages

i. Computing the value of plaintiff’s expectation

1. Defining expectation Interest:
a. “Expectation” interest: gain the plaintiff would have gotten if the contract had been fully performed, as promised by both parties.  

i. aka, the “benefit of the bargain”

ii. Rest. §347 Formula 

iii. Crabby’s—Contract price minus fair market value 

1. FMV: alternative price at which seller could have turned around and sold after breach 

b. Plaintiff entitled to compensation for losses flowing from the breach which are proven to a reasonable certainty and were within contemplation of the parties when the contract was made 

2. General Formula for Computing Expectation Damages (Rest. §347)
a. General measure of expectation damages = loss in value + other loss – cost avoided – loss avoided 

b. Loss in value: the difference in value between what should have been received and the value of what, if anything, was received

c. Other loss: e.g., incidental and consequential damages

d. Cost avoided: any saving on expenditures the non-breaching party would have otherwise incurred 

e. Loss avoided: any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of the contract 

3. Computation of expectation damages may be articulated in different ways
a. Real Estate Contracts: difference between the contract price and the market price at the time of the breach (e.g. Crabby’s)

i. Crabby’s
1. Contract Price minus Fair Market Value

a. FMV: alternative price at which seller could have turn around and sold after breach

2. Mortgage payments, taxes, utilities)

b. Construction contracts, breach by owner: the builder’s expected net profit on the entire contract plus the builders reimbursed expenses at the time of the breach 

4. Consequential Damages
a. In addition to direct damages, seller may be entitled to recover consequential or incidental damages.

i. Such recovery is limited by the principles of foreseeability, certainty, and mitigation.

5. UCC Damage Rules
a. Difference between contract price and market price generally works in UCC
b. Except where non-breaching party has to make a substitute contract that may be at a price other than the market price
6. Handicapped Children’s Education Board v. Lukaszewski
a. Alternative measure of damages in this case 

i. Cost of replacement—i.e. we have to hire someone to do the same job and pay them more 

ii. Market value minus contract price—market wage minus wage under contract 

iii. Specific performance--teacher has to comply with contract 

7. American Standard v. Schectman  

a. Two possible measures for damages

1. Cost-to-complete measure 

2. Cost to complete is default—whatever it will cost π to complete 
3. This case is possibly an example of how cost-to complete damages can overcompensate the plaintiff 

ii. Difference in market value formula 

1. Jacobs & Young—wrong pipe used in home construction but did not impact fair market value 

2. Situations where difference in market value is appropriate measure:

a. If contract has been substantially performed in good faith and cost of completion would involve unreasonable economic waster (i.e. tearing down work already done) 

b. If breach was of a covenant “incidental” to the main purpose of the contract and completion would be disproportionately costly. 

ii. Foreseeability, certainty, and causation

1. Hadley v. Baxendale 
a. When one party breaches a contract, the other party may recover all damages that are reasonably foreseeable to both parties at the time of making the contract, as well as damages stemming from any special circumstances, provided those circumstances were communicated to and known by all parties at contract formation.
2. Characterizing damages 

a. “General” or “Direct”– loss of the “bargained-for exchange” from not obtaining full performance

i. “loss in value” from Rest. formula  

ii. What would the direct damages here in Hadley?

1. Direct damages would be minimal—shipping fee
b.  “Consequential” damages

i. Part of the “other loss” from Rest. formula

ii. Direct (reasonable person would foresee as a consequence of breach) vs. Indirect/Special

iii. What were consequential damages in Hadley?

1. Consequential damages here would be if there were special circumstances for the breaching party to reasonably contemplate those damages—lost profits 
c. Depends on defensibility of the facts 
3. Unforeseeability and Related Limitations on Damages (Rest. §351) 
a. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made 
b. Loss may be foreseeable as a probable result of a breach because it follows from the breach

c. In the ordinary course of events, or

d. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know 


e. Look at Illustration 2

4. Buyer’s Incidental and Consequential Damages (UCC §2-715)

a. Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
b. Consequential damages resulting from seller’s breach include
i. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
ii. Injury to person or property proximately resulting from any breach of warranty.
5. Florafax v. GTE
a. Lost profits recoverable if the loss is within the contemplation of the parties at the time the contract was made if the loss flows directly or proximately from the breach, and if the loss is capable of reasonably accurate measurement or estimate 

i. Must establish existence of lost profits (easier); and then how much are those lost profits (more difficult) 

b. Limiting principles—applies to all damages

i. Plaintiff entitled to compensation for losses flowing from the breach which are proven to a reasonable certainty and were within contemplation of the parties when the contract was made

ii. Applies to direct, incidental, and consequential damages portions of expectations damages

1. And to restitution and reliance measures too

c. Some quirks in estimating lost profits 

i. New business rule—harder to establish profits because of no records (can still recover for money spent on reliance of K) 

ii. Gross income (revenues) vs. net profits—use net profit [gross profit – costs] 

iii. Harm to reputation—courts do not usually allow recovery unless you can point a specific opportunity that you missed out on 

6. Causation

a. A breaching party cannot be accountable for loss that was not caused by her breach.  There must be a link between the breach and the loss.
b. Direct damages usually do not pose an issue of causation because there is a clear causal link between breach and loss of the contractual bargain.
c. Causation could be an issue for consequential damages – the plaintiff must establish they were indeed a consequence of the breach.

7. Reasonable Certainty (Rest. §352)

a. “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”
i. Damages cannot be “speculative”

ii. “Absolute certainty” vs. “reasonable certainty” 

b. Evidence must be sufficient to persuade the fact-finder that the loss is more likely to have occurred than not (preponderance of the evidence), and must give fact-finder enough basis for calculating the money damages
c. Look at Illustration 5/6 

8. Enforceability of LoL

a. Generally court disfavor these limitations in the context of consumer contracts and personal injury 

i. OK in commercial contracts involving parties possessing relatively equal bargaining power 

b. Make certain that clause clearly and unambiguously expresses the parties’ intent in limiting liability 

c. Ensure LoL clause appears in a conspicuous manner (capitalized or bold as is required) 

d. Note clause was subject of negotiation and pricing 

iii. Mitigation of damages

1. Mitigation of damages: plaintiff may not recover for those injurious consequences of the ∆’s breach that the plaintiff herself could by reasonable action have avoided

2. Minus factors: items that are to be subtracted from “total loss” in calculating the damages the plaintiff ought to receive 

a. Also referred to as “cost avoided”; “loss avoided”; “mitigation of damages”

b. Reflect a common theme of even if the ∆’s actions have caused harm to the plaintiff, the ∆ need not compensate the plaintiff to the extent that the plaintiff’s own actions were a contributing cause of her injury 

3. Rockingham County v. Luten Bridge Co.
a. Rule: The principle applied by the court in this case is often referred to as the “duty to mitigate damages”—i.e. if the plaintiff in a contract action reasonably could have mitigated his damages, but fails to do so, then, he will be unable to shift that portion of his loss to the ∆ and will be forced to absorb it himself 

b. Legal issues
i. The County does not have the right to stop performance by Luten, because that is why it is a breach of contract, but do have the power (i.e. the breach) 
ii. After the notice of breach, Luten was supposed to stop building the bridge. By continuing to build, Luten increased the damages owed by the county. 
c. Rest. §350—Avoidability as a Limitation on Damages 
i. (1) Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

ii.  (2) The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

4. Maness v. Collins
a. Rule: In Tennessee, an employer must prove, pursuant to an employment agreement, that a terminated employee failed to mitigate his damages by showing the availability of suitable and comparable employment and a lack of reasonable diligence on the part of the employee to seek and obtain work.

b. To raise affirmative defense to avoid paying damages, breaching party must show:

i. There is precedent that in every employee agreement for term that the employer holds a right to fire for just cause. Here, however, there was no just cause for firing Maness, and thus they breached. 

ii. Breaching party’s must show similar/comparable jobs did exist that a person conducting a reasonable search would have found 

5. As a general rule, employer bears the burden of proving that the employee failed to mitigate damages – it’s an affirmative defense.

6. Many courts impose on employer the burden of showing not only that the employee failed to act reasonably in seeking other jobs but also that there were comparable positions that could have been obtained.

a. Alternative job has to be similar to the job that you were fired from 

b. If you find a comparable job and do not take it, the former employee will not have to fully compensate you. The amount you would make in the other job would be subtracted. 

7. Parker v. Twentieth Century Fox
a. If job is not comparable and the person does not take it, then it will not be considered comparable and the employer will be liable for the breach under the contract for the first job 

8. The duty to mitigate only applies to jobs that are not inferior to the one that was lost.  

a. So employee only needs to mitigate with alternative work that is comparable (i.e., substantially similar)  to the position lost.  

b. Employee is not required to accept employment in an inferior rank or position nor work which is more menial or arduous.

9. Mitigation in UCC and Real Estate 

a. Mitigation principle applies to U.C.C. contracts.

b. Traditional rule in real estate leases: landlord does not have a duty to mitigate damages after tenant’s breach (i.e., can recover remaining months under lease without having to seek alternative lessee).

i. But courts have moved away from this

1. Residential vs. commercial

10. Application of the mitigation principle to service contracts

a. A contract entered into after a breach will be considered to be a mitigating contract only if the breach of the original contract made performance of the second contract possible.

i. Deducted from plaintiffs damages 

b. If the nonbreaching party could have performed both contracts, the second contract will not be considered to be a mitigating one.  It’d just be an additional contract.

i. Plaintiff entitled to profits from both contracts

c. Rest §350 “Lost Volume”

i. The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss. If he would have entered into both transactions but for the breach, he has “lost volume” as a result of the breach. See Comment f to § 347. In that case the second transaction is not a “substitute” for the first one

11. Non-recoverable damages 

a. The following are commonly excluded from plaintiff’s damages for breach of contract:

i. Attorneys fees

ii. Damages for mental distress

iii. Punitive damages
c. Alternatives to expectation damages

i. Reliance damages

1. Reliance: promisee’s interest in being reimbursed for loss caused by relainac eon the contract by being put in as good a position he would have been in had the contract not been made

2. Wartzman v. Hightower Productions
a. Rule: A party may recover damages that it incurred due to its reliance upon a contract.

i. Rest. §349—Damages based on Reliance Interest 

1. “As an alternative to the measure of damages stated in 347 [expectation], the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.”

a. Can only work if the breaching party can establish with reasonable certainty that they non-breaching party would have lost money 

3. Limitations on reliance damages

a. Losing contract (i.e. would have lost money if fulfilled—Rest §349)
b. Causation, foreseeability, reasonable certainty (must establish reliance damages to these standards) 

i. Often easier to establish reliance damages with reasonable certainty rather than profit that would have been made because of proof issues 

c. Duty to mitigate (non-breaching party’s duty) 

i. If could mitigate and did not do so, the amount of damages can be reduced 

ii. Not a duty to mitigate at all costs 

4. Walser v. Toyota Motor
a. Rule: A damages award for a promissory estoppel claim may be limited to out-of-pocket expenses.

i. Rest. 90 

1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce by enforcement of the promise. The remedy granted for breach may be limited as justice requires. 

2. Rest. §90 cmt. d : relief may be limited to restitution or extent of promisee’s reliance.

a. Minn courts (Grouse precedent): can be limited to out-of-pocket expenses

5. Measuring damages in promissory estoppel actions 

a. Court has discretion to award expectation, reliance, or some other form of remedy when the basis of recovery is promissory estoppel.  Can limit damages as justice requires.

ii. Resitutionary Damages
1. Restitution: promisee’s interest in having restored to him any benefit that he conferred on the other party 

2. Resitution as a remedy for breach 

a. US ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair  

i. Facts: Naval hospital that was built to 28% completion before terminating because of non-payment.

ii. Rule: One suing under a theory of quantum meruit may recover damages even if he would have been unable to recover had he sued for breach of contract.

1. Rest. §373—Restitution When the Other Party is in Breach
a. (1) [Subject to (2)] on a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

b. (2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance
3. Limitation on the use of restitution as an alternative remedy for breach of contract 

a. Election to seek restitution may be made only when the defendant commits a total breach of contract or repudiates. 

b. “Full performance” exception: if plaintiff has completed his performance and the only remaining duty owed by defendant is the payment of a definite sum of money, plaintiff may not elect restitution and is limited to expectation damages.  

i. Sue for the contract price 

1. E.g. build a house and finish, owed $200k, and only paid $150, then pay for contract price 

ii. Did not apply in Coastal because they did not complete the job and it was a total breach 

4. The possibility of restitution in favor of a party who is herself in breach 
a. Lancellotti v. Thomas 

i. Rule: 

1. Traditional C/L rule ( could not recover restitution at all if you breached the contract 

a. The issue was that sometimes it was allowing non-breaching to recover more than its actual damages 

2. Modern trend ( A breaching party may recover damages for his partial performance under the contract.

ii. Rest. §374—Restitution in Favor of Party in Breach 

1. …the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
2. To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
a. If parties intend the money to be used as liquidated damages (e.g. security, collateral) ( not enough facts here to know parties intent 
iii. Effect of willful breach (note 3 & 4 comment b to Rest. §374) 
1. Rest. §374 does not mention willfulness.
a. 1st Rest. provided that a breaching party could not recover in restitution if breach was willful & deliberate. 
2. Intentional variation from terms of the contract precludes restitution: “A party who intentionally furnishes services or builds a building that is materially different from what he promised is properly regarded as having acted officiously and not in part performance of his promise and will be denied recovery on that ground even if his performance was of some benefit to the other party.”
a. E.g. building a mansion when the contract was for 2 bedroom home; built while on vacation 
5. Rest. §371—Methods of Valuing Restitution
a. Cost avoided: FMV of benefits received as measured by how much it would have cost the benefited party to hire a reasonable person in the same line of work to provide the same benefits

b. Net Benefit Method: Difference in the FMV of benefited party’s property (or net worth) before and after the actions of the aggrieved party

6. Which method should be used 

a. Court has discretion in choosing either cost avoided or net benefit valuation method depending on which is more just.  Some rule of thumb presumptions:

i. When non-breaching party is seeking restitutionary recovery, it is entitled to recover under method which yields most generous recovery 

ii. When breaching party is seeking restitutionary recovery, it is entitled to recover under method which yields least generous recovery 

7. Rest. §375—Restitution When Contract is Within SOF 
a. A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds… 

iii. Specific performance 

1. Specific Performance: a court compels a party to render a promised performance based primarily on a showing that money damages would be an inadequate remedy 
2. Rest. 357: Availability of Specific Performance and Injunction 

a. Court may order:

i. Specific performance of a contract day 

ii. An injunction against breach of a contract duty 

1. Courts are more open to granting injunctions vs. specific performance 

b. Court has wide discretion in determining whether or not to grant such relief 

c. Illustration 4 

i. A makes a contract with B under which A promises to sell exclusively B's dress patterns in A's stores for a period of five years. The contract provides details as to manner of exhibition and division of profits. On anticipatory repudiation of the contract by A, B sues A for specific performance of his duty to sell B's patterns and to enjoin him from selling competing dress patterns

1. Courts will be unlikely to grant specific performance, more likely to grant an injunction. The injunction is easier to monitor

3. When will courts grant specific performance? 

a. Award of money damages is inadequate to protect party’s expectation under the contract (i.e. give the party its benefit of the bargain) 

i. Rest. §360—Factors Affecting Adequacy of Damages

1. Consider following in determining whether the remedy in damages would be adequate 

a. Difficult of proving damages with reasonable certainty, 

b. Difficulty of procuring a suitable substitute 

c. Likelihood that an award of damages could not be collected

ii. Inadequacy of Legal Remedy 

1. Most common examples involve situations where the subject matter of the contract is unique.

a. e.g., real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc. 

2. Specific performance is available to both buyers and sellers; though not common for sellers.
4. Restatement Illustration #7
a. A contracts to sell to B 1,000 shares of stock in the X Corporation for $10,000. A repudiates the contract and B sues for specific performance. Other shares of X Corporation are not readily obtainable and B will suffer an uncertain loss as a result of diminished voting power. Specific performance may properly be granted.  If other shares were readily obtainable, even though at a considerably higher price, specific performance would be refused.

i. In this case specific performance will be granted by the court, because it will be difficult for B to obtain those shares with any money received for damages. However, if they were easy to obtain, then specific performance will be refused, and monetary damages will be good enough 

5. No undue practical limitations on court’s ability to grant relief. (Rest. § 366 - Difficulty of supervision).

a.  “character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement …”

b. Some Notable contracts

i. Construction contract ( injunction; very, very rarely will grant specific performance 

ii. Requirement contracts 

1. “A, a manufacturer of steel, contracts to sell B all of its output of steel scrap for a period of five years. After one year, A repudiates the contract and B sues A for specific performance.”

a. Courts may grant specific performance in this case, because it would be hard to estimate what those damages would be, because it would be difficult to estimate what A would produce for the next 4 years and the price of steel for the next 4 years 

iii. Contracts for personal services—difficult for court to enforce these contracts and thus, rarely grant specific performance 
6. Grant of relief will not be unfair 

a. Rest § 364 Effect of Unfairness 

i. Contract was induced by mistake or by unfair practices,

ii. Relief would cause unreasonable hardship or loss to the party in breach or to third persons, or

iii. Exchange is grossly inadequate or the terms of the contract are otherwise unfair.

7. Specific performance under the UCC 

a. Specific performance “may” be decreed for a buyer where the goods are “unique,” or “in other proper circumstances.” UCC  §2-716.

b. Comparable provision for sellers, §2-709(1)(b), allows goods to be forced on the buyer when goods are not reasonably subject to resale.  

c. If goods are readily available on market, specific performance will almost certainly be denied.

8. Reiger Broadcasting v. Kramer
a. Rule: A contract containing a negative covenant cannot be enforced through specific performance and, therefore, an injunction cannot be granted to enforce that contract.

9. Rest. §367—Contracts for Personal Service or Supervision
a. (1) A promise to render personal service will not be specifically enforced 

b. (2) A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.
i. Green clause ( if by granting the injunction you are leaving no options for the party to perform, then you cannot grant the injunction 
1. E.g. if Kramer needed the money from the weekly show to survive, and don’t let him do it with Clear Channel, he will have no option but to go back to Reier. Question of whether this actually applies. 

10. Specific performance of personal service contracts 

a. Some courts may, however, enjoin an employee from working for another employer based on an implied promise or express exclusivity clause 

b. Courts will likely deny a request if the personal services are not special, unique, unusual or of peculiar value (e.g. athletes, artists, media personalities) 

11. Rest. 6367 Illustration #3
a. A contract to serve exclusively as sales manager in B’s clothing store for a year.  A repudiates the contract shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.

12. Specific Performance on Behalf of Employees
a. Specific enforcement against an employer is often denied because of the difficulty of supervision (relationship has grown sour) or because of adequacy of money damages 

iv. Agreed remedies (aka “liquidated damages)
1. Once a performance (or defective performance) of an existing contract has occurred, it is within the power of the parties to agree to compromise or “settle” their dispute. By doing so the parties will in effect be agreeing on the remedy for breach 

2. Agreed-remedy provision ( often referred to as “liquidated damages” clause, where a fixed or determinable sum of money has been specified in advance as the remedy for a particular type of breach

3. Why would parties agree in advance on the amount of damages in the event of breach? 

a. Easier and more efficient to obtain relief if a breach occurs, especially if the contract involves a venture or transaction that is speculative (avoid issues of foreseeability, reasonable certainty, mitigation) 

b. Helps parties predict cost of breaching 

c. Facilitates negotiated settlement of disputes rather than costly and uncertain litigation 

d. Concerns—inefficient breaches of K; does liquidated damages actually cover damages; is one party being forced into it 

4. Enforceability of liquidated damages 

a. Court will not enforce if it finds the provision to be a penalty; then non-breaching party will have to prove the damages in the usual way. 

i. Penalty = not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party 

b. Many courts presume a liquidated damage clause is enforceable and put the burden of proof on the party seeking to invalidate the provision 

5. Barrie School v. Patch 
a. Rule: In Maryland, a non-breaching party has no duty to mitigate damages where the parties agree to a valid liquidated damages sum in the event of a contract breach.

i. Three things for a valid liquidated damages claim:

1. There must be clear and unambiguous terms for a specific sum 

2. The damages must reasonably compensate the injured party

3. Liquidated damages clauses, by their nature, are binding before the fact and may not be altered to correspond to actual damages determined after the breach 

ii. Rest. §356(1)—Liquidated Damages and Penalties (UCC §2-718 similar)
1. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.

iii. Note 2: Reasonable in the light of the anticipated or actual loss 

1. Should liquidated damages clauses should be viewed only from the time the contract is made or also assessed in light of actual harm? 

2. Reading of the disjunctive phrasing in Rest. §356 and UCC §2-718 supports view that even if the liquidated damages are not reasonable in light of the actual harm they will be enforced if they appear to have been a fair forecast at the time of contracting.

3. BUT courts seem to be moving in the direction of denying enforcement in that particular situation.  

iv. Note 3: some courts have taken the position that an otherwise reasonable liquidated damages clause should be denied enforcement where the non breaching party suffers no actual harm at all

v. Rest. §356, comment b & Ill. #4
1. If it is clear that no loss at all has occurred, a provision fixing a substantial sum as damages is unenforceable 

2. A contracts to build a grandstand for B's race track for $1,000,000 by a specified date and to pay $1,000 a day for every day's delay in completing it. A delays completion for ten days. But] B is delayed for a month in obtaining permission to operate his race track so that it is certain that A's delay of ten days caused him no loss at all. Since the actual loss to B is not difficult to prove, A's promise is a term providing for a penalty and is unenforceable on grounds of public policy.

vi. Note 9: Damage limitation provisions

1. Parties may limit the relief that a party may claim in the event of breach (LoL Clause).  

a. Such a provision does not anticipate the amount of damages (and is not a liquidation of damages), but rather limits relief (e.g., precludes consequential damages and confines liability to direct damages).

2. Damage limitation provisions are enforceable unless unconscionable.

a. See our discussion after Florafax v. GTE
d. Buyer’s and sellers’ remedies under the UCC 

i. One a performance (or defective performance) of an existing contract has occurred, it is within the power of the parties to agree to compromise or “settle” their dispute. By doing so the parties will in effect be agreeing on the remedy for breach 

1. Agreed-remedy provision ( where a fixed or determinable sum of money has been specified in advance as the remedy for a particular type of breach

ii. Why would parties agree in advance on the amount of damages in the event of breach? 

1. Easier and more efficient to obtain relief if a breach occurs, especially if the contract involves a venture or transaction that is speculative (avoid issues of foreseeability, reasonable certainty, mitigation) 

2. Helps parties predict cost of breaching 

3. Facilitates negotiated settlement of disputes rather than costly and uncertain litigation 

4. Concerns—inefficient breaches of K; does liquidated damages actually cover damages; is one party being forced into it 

iii. Enforceability of liquidated damages 

1. Court will not enforce if it finds the provision to be a penalty; then non-breaching party will have to prove the damages in the usual way. 

a. Penalty = not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party 

2. Many courts presume a liquidated damage clause is enforceable and put the burden of proof on the party seeking to invalidate the provision 

iv. Rest. §356(1)—Liquidated Damages and Penalties (UCC §2-718 similar)
1. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.

v. Rest. §356, comment b & Ill. #4
1. If it is clear that no loss at all has occurred, a provision fixing a substantial sum as damages is unenforceable 

2. A contracts to build a grandstand for B's race track for $1,000,000 by a specified date and to pay $1,000 a day for every day's delay in completing it. A delays completion for ten days. But] B is delayed for a month in obtaining permission to operate his race track so that it is certain that A's delay of ten days caused him no loss at all. Since the actual loss to B is not difficult to prove, A's promise is a term providing for a penalty and is unenforceable on grounds of public policy.

VI. Buyers’ and sellers’ remedies under the UCC 
a. Buyer’s remedies (i.e. when the seller breaches) 
i. How can seller breach?

1. Seller fails to make delivery (strawberries not delivered by specified date) 

2. Seller repudiates the contract (e.g. says I will not be able to deliver the strawberries by that date) 

3. Seller delivers non-conforming goods (e.g. K calls for strawberries, and oranges or different type of strawberries are delivered) 

a. Buyer rightfully rejects goods

b. Buyer justifiably revokes acceptance 

c. *In any of the above situations the buyer has the right to cancel K under UCC §2-711

ii. Buyers’ options when seller breaches: 

1. Rightfully rejects goods 

2. Buyer justifiably revokes acceptance 

3. Buyer accepts non-conforming goods 


a. Can still sue for damages 

iii. UCC §2-601—Perfect Tender Rule 

1. Buyer entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform in any respect to the contract 

a. Doctrine of substantial performance is not applicable to a sale of goods 

2. Buyer must act promptly to reject, otherwise it will be deemed an acceptance of the goods 

iv. UCC §2-602—Rejection 

1. Are there proper grounds for rejection (i.e., is rejection wrongful)? 

a. Duty of good faith—can’t reject goods for some minor or trivial non-conformity (e.g., just because the buyer wants out of the deal 

2. If there are property grounds for rejection, it must be within a reasonable time after delivery/tender and buyer must seasonably notify the seller

3. But note seller’s ability to cure before the contract date arrives 

v. UCC §2-608—Revocation of Acceptance
1. After acceptance of goods, buyer may still be entitled to revoke acceptance 

2. Requirements for revocation of acceptance are more stringent than for rejection

a. Nonconformity must be “substantial” (i.e., substantially impairs value of goods to buyer)

b. Must occur within a reasonable time after buyer discovers or should have discovered grounds for it

c. There must not be any change in the condition of the goods uncles caused by their own defects

d. Notice to seller 

vi. UCC §2-508—Cure under UCC
1. If delivery by seller is rejected because it is non-conforming and the time for performance has not yet expired, seller may seasonably notify buyer of his intention to cure and may then within the contract time make a conforming delivery.

2. There is limited ability to cure after the delivery date has passed. 

a. e.g., when seller had reasonable grounds to believe would be acceptable 

vii. Damages recoverable by buyer who cancels contract (UCC §2-711(1))

1. Direct damages 
a. “Cover”(UCC §2-712)—buyer goes out and purchases a substitute; entitled to the difference in price; or 
b. “Market damages” (UCC §2-713) 
2. Incidental and consequential damages (§2-715) 
a. Economic consequential damages

i. Foreseeability (Hadley v. Baxendale) 

ii. Mitigation: seller not liable for losses that could have reasonably been prevented by cover

b. Damages to person & property that is caused by the non-conforming good—only requirement is causation (foreseeability is not required to recover) 

b. Cover—UCC §2-712

i. After breach [by seller], buyer may ‘cover’ by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase [substitute] goods...  

ii. Buyer may recover … the difference between the cost of cover and the contract price together with any incidental or consequential damages…, but less expenses saved in consequence of seller’s breach.

iii. Cover is elective and failure to cover does not bar the buyer from any other remedy. Thus the buyer’s failed to cover will preclude recovery of consequential damages only id she fails to act reasonably 

c. Market damages—UCC § 2-713

i. If buyer is not able to cover, chooses not to cover, or did not act reasonably in covering, buyer may instead recover market damages…

ii. “difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages…, but less expenses saved in consequence of the seller’s breach.”  

1. Have to look at the market price at the time of the breach 

d. UCC §2-718(1)—Liquidated Damages 

i. Damages for breach…may be liquidated in the agreement buy only at an amount which reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonable large liquidated damages is void as a penalty 

e. UCC §2-606—Acceptance of Goods 

i. Three ways to accept goods:

1. After a reasonable opportunity to inspect the goods, signifies to seller that the goods are conforming or that she will take them despite any nonconformity 

2. Fails to make an effective rejection after having had reasonable opportunity to inspect 

3. Takes act inconsistent with seller’s ownership (e.g. altering or modifying the goods) 

f. UCC § 2-714—Buyer’s damages for breach in regard to accepted goods 

i. Buyer must give notice of deficiency to seller within a reasonable time to preserve right to collect remedy.

ii. Buyer may recover damages based on loss suffered by the buyer as a result of the deficiency in the goods.

1. e.g., losses due to late delivery

iii. For a breach of warranty, damages are “difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted...” 

g. Damages for accepted goods, UCC §2-714

i. Buyer may recover those damages that result in the ordinary court of events from the seller’s breach. If the damages are cause by a breach of warranty, 2-714(2) provides that the measure of damages is the different at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount 

ii. If the buyer retains the goods despite nonconformity in the goods or the seller’s tender, the buyer must give notice to the seller within reasonable period of time, under §2-607(3)(a), in order to preserve the right to collect a remedy

h. Specific performance, UCC §2-716
i. A buyer who does not receive the goods and does not elect to cancel may pursue specific performance.

ii. Specific performance “may” be decreed for a buyer where the goods are “unique,” or “in other proper circumstances.” 

iii. If goods are readily available on market, specific performance will almost certainly be denied.

i. Incidental and consequential damages, UCC §2-715


i. After breach by the seller, the buyer in entitled to recover both incidental and consequential damages under UCC §2-715 in addition to other more immediate damages

ii. Incidental damages: consist of out-of-pocket expenses incurred by the buyer to deal with the consequences of the seller’s breach

iii. Consequential damages include:

1. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and 

2. Injury to person or property proximately resulting from any breach of warranty 

VII. Sellers’ Remedies

a. Buyer’s Breaches
i. Buyer wrongfully rejects goods that were conforming 

ii. Buyer wrongfully revokes acceptance 

iii. Buyer repudiates 

iv. Buyer fails to make a payment that is due on or before delivery 

b. Seller damages:

i. Where the goods have not been accepted by the buyer, a seller who cancels the contract may recover damages measured by:

1. Seller’s resale 

2. Market damages 

3. Lost profit

c. Resale Damages, UCC §2-706
i. Seller may resell the goods and recover the difference between the resale price and the contract price.  

1. Must give buyer proper notice, and resale must be in good faith and in a commercially reasonable manner.

2. Damages are not recoverable if the seller engages in a “sham” resale to a friendly purchaser or affiliated entity.  

ii. Seller may proceed either by private or public sale.

1. For private sales (e.g., via broker), seller must give the buyer reasonable notice of his intention to resell. 

2. For public sales (e.g. via auction), seller must give the buyer reasonable notice of the time and place of the resale

d. Market damages, UCC §2-708(1)
i. If seller has not resold the goods or fails to comply with requirements of U.C.C. § 2-706, seller may recover the difference between the contract price and the market price of the goods at the time and place at which delivery was to have been tendered under the contract.  

ii. Traditional contract price minus market value damage formula (same as buyers) 

e. Lost profit, UCC §2-708(2) 
i. Seller may recover his profit if cover or market damages are not adequate to put the seller in as good a position as performance would have done.  

ii. Sellers allowed to recover lost profit when the seller can show it is a “lost volume seller.”

iii. Authorizes court to award lost profits to sellers if the market measure of damages set forth in §2-708(1) is inadequate to put the seller in as good a position as performance would have done. Three situations in which this section applies:

1. Lost volume seller: the buyer breaches and the seller makes a resale of the same item, the seller may collect lost profits if it can prove that it had the capacity to make both sales and that both sales would have been profitable 

2. Applied when a seller who is in the process of assembling a product for sale when the buyer breaches. If it is not commercially reasonable to sell it, then it may only be fair to award lost profits based on the contract price minus the cost of production

3. Jobber: a middle person who purchases goods for resale. If the buyer from a jobber breaches before the jobber has acquired the goods, court may award lost profit as the best measure of the seller’s harm. 

iv. Section applies if the market value measure of damages is “inadequate” to put the seller in as good a position as full performance by the buyer 

f. Recovery of Contract Price (Seller’s Action for the Price), UCC §2-709
i. Seller may recover the contract price of the goods from the buyer as damages when:

1. Goods have been accepted;

2. Goods have been lost or damaged within a commercially reasonable time after risk of loss has passed to the buyer; or

3. Seller is unable to sell the rejected but conforming goods after reasonable efforts.

g. If the seller is entitled to recover the price, the goods must be turned over to the buyer

h. Seller’s incidental and consequential damages, UCC §2-710 

i. All of above remedial sections also allow the seller to recover incidental damages under U.C.C. § 2-710.  

ii. Consequential damages not specifically mentioned in the code because sellers’ don’t usually have consequential damages, but recovery is allowed if they can prove it

1. Commentators argue that courts should rely on common law principles via U.C.C. § 1-103(b) and allow sellers to recover consequential damages in appropriate cases.  Courts are split on this issue.

iii. Right to recover liquidated damages is as discussed above for buyers (UCC § 2-718).

iv. All of the above remedial sessions also allow the seller to recover incidental damages 

i. UCC §2-719—Contractual Modification or limitation of remedy 

i. Agreement may limit or alter measure of damages, as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts

1. Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in the U.C.C.

ii. Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. 

1. Limitation of consequential damages for injury to the person in the case of consumer goods not OK

