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Is there an enforceable contractual obligation?
I. Contract formation 
a. Mutual Assent
i. Intent to be bound 

ii. Offer & Acceptance 
iii. Postponed bargaining 
b. Formation in the Sale of goods
i. U.C.C. Art. 2 applies to contracts involving the “sales of goods”

ii. Irrevocability by statute: the “firm offer” 
1. UCC §2-205—“Firm offers”

a. Requirements for firm offer:

i. Offer to buy or sell “goods”

ii. by a “merchant” (U.C.C. § 2-104(1))

iii. in a “signed” “writing” (U.C.C. § 1-201(37), (43))

1. That gives an assurance to offeree that it’ll  beheld open

2. If assurance is contained on a form supplied by offeree, offeror must sign the assurance separately

iv. Effect: Offeror can’t revoke offer (even w/o consideration)

1. For time stated -  up to 3 months

v. If no time stated, for reasonable time up to 3 months 
b. Definition of “merchant”

i. A merchant is a person who deals in goods of the kind involved in the transaction or who otherwise by occupation holds himself out as having knowledge or skill in regard to the practices or goods involved in the transaction
2. UCC §2-206—Offer and Acceptance

a. (1) Unless otherwise unambiguously indicated by the language or circumstances:

i. An offer to make a contract is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.

ii. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of [the goods]. 

b. (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat offer as having lapsed before acceptance.

3. Roadmap to UCC §2-207

a. §2-207(1)—Is the purported acceptance an effective acceptance or is it a counteroffer?

i. If it’s an effective acceptance, then there’s a contract by the exchange of writings and (2) defines the contract’s terms.  

ii. If it’s a counteroffer, then no contract based on writings.  If they have a contract by conduct, (3) defines its terms. 

b. §2-207(2)—Treatment of proposals (differing terms) in an acceptance.

i. Additional or different* terms incorporated into agreement IF ALL of the following are true:

1. Offer DOES NOT expressly limit acceptance to the terms of the offer; AND
2. Inclusion of additional and/or different terms in acceptance WOULD NOT materially alter the offer/contract; AND
3. No notification of objection by the offeror to the additional/different terms is given within reasonable time.
ii.  “Materially alter”

1. Term “materially alters” deal if it would result in “surprise or hardship if incorporated without express awareness by the other party”

a. “Surprise” – Would a reasonable merchant (given circumstances) have consented?

b. Reasonable expectations in light of common practice and usage.  If a term is widely used, its inclusion should be no surprise

c. “Hardship” – Would term “impose substantial economic hardship on the assenting party”?
2. Material Terms:
a. Price, quantity, quality, arbitration, choice of law

b. Disclaimer of standard warranties

c. Seller may cancel if any invoice not paid when due

d. Limited (non-customary, unreasonable) time to complain

3. Non-Material Terms: 
a. Limited (customary, reasonable) time to complain

b. Limited right to reject for defects (within custom); otherwise limiting remedy in a reasonable manner

c. Credit terms within trade practice (invoices paid late)

d. Exempting seller performance for supervening causes beyond seller’s control
c. §2-207(3)—Effect of mutual performance when no contract is formed by the parties’ writings. 
i. Buyer and Seller reach a verbal contract. Seller then sends a written confirmation to Buyer of the oral contract that contains different or additional terms than those agreed to over the phone. ( Treat the oral contract as the offer and the written confirmation as the purported acceptance.

1. Written confirmations 

a. If either party is not a merchant, the additional or conflicting terms do not become part of the contract (absent assent from other party – i.e., buyer).

b. If both parties are merchants, then if either of the following is true the new terms are not in:

i. Party to whom confirmation is sent (i.e., buyer) notifies other (i.e., seller) of his objections to the new terms (§ 2-207(2)(c))

ii. New terms materially alter contract (§ 2-207(2)(b))

c. Alternative means of contract formation

i. Promissory estoppel 

1. Elements
a. A promise 
b. Promisor should reasonably expect promise to induce action or forbearance (reasonable and foreseeable reliance)
c. Promise does induce such action or forbearance (detrimental reliance on the promise) 
d. Injustice can be avoided only by enforcement of the promise.  
2. Pre-contractual liability 

a. Pre-acceptance reliance (Rest. § 87(2)).
i. “An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.”
ii. Restitution 

1. In the absence of a promise (unjust enrichment)

a. Contract implied in law (“quasi-contracts”) 

i. Not a real “contract”  - it’s an “obligation imposed by the law without regard to either party’s expressions of assent …”
2. Elements of a cause of action for a “quasi contract”
a. Plaintiff has conferred a benefit on the defendant.
b. Defendant has knowledge of the benefit and has accepted or retained the benefit conferred.
c. Circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it.
3. Restitution denied if…
a. Plaintiff didn’t intend to be compensated (volunteer)
b. Plaintiff is an officious intermeddler
c. Defendant refused
4. §21—Protection of Another’s Property 

a. A person who takes effective action to protect another's property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed.

iii. Promissory restitution (moral obligation)
  
1. Material benefit rule: If a person receive a material benefit from another, a promise to compensate the person for rendering such benefit is enforceable to the extent necessary to prevent injustice

a. A promise is not binding if:

i. The promise conferred the benefit as a gift or for other reasons the promisor has not bee unjustly enriched; or

ii. To the extend that its value is disproportionate to the benefit 

2. Exceptions where a promise is based on a preexisting legal duty:
a. A promise to pay a debt barred by the statute of limitations.

b. An express promise to pay debts previously discharged in bankruptcy.

c. Promise to perform an antecedent contract, previously voidable by promisor

II. Form of the contract: the Statute of Frauds
a. General principles
i. Types of Contracts within the Statute—Rest. §110/UCC §2-201 [MYLEGS]
ii. General exceptions to SOF
1. Full performance exception
a. Rest. §130(2)—When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties.

2. Part performance or other reliance when transaction involves an interest in land 
3. Promissory estoppel 
a. §139(2)—Circumstance significant in determining whether injustice can be avoided only by enforcement of the promise
i. Availability and adequacy of other remedies, particularly cancellation and restitution;

ii. Definite and substantial character of the action or forbearance in relation to the remedy sought;

iii. Extent to which the terms and making of the promise are established by clear & convincing evidence;

iv. Reasonableness of the action or forbearance;

v. Extent to which action was foreseeable by promisor. 

b. Sale of goods statute of frauds: UCC §2-201

i. Merchants’ exception—UCC §2-201(2) 

ii. Exceptions—§2-201(3) 
1. A contract which does not satisfy the writing requirements is enforceable….

a. Where the seller has begun to make specially manufactured goods for the buyer 
i. Specially manufactured

ii. Not suitable for sale to others

iii. Substantial beginning/commitments

2. Payment has been made and accepted, or goods have been delivered and accepted 
a. “Partial performance” can validate the contract only for the goods which have been accepted or for which payment has been made and accepted.

3. Where the party charged admits “in his pleading, testimony or otherwise in court” that a contract was made
Has There Been a Breach?
III. The meaning of the agreement 

a. Principles of Interpretation

i. Is language or term ambiguous (i.e., reasonably susceptible to more than one meaning)?

1. Rest. 201—Whose meaning prevails 
a. Where the parties have attached the same meaning to a term it is interpreted in accordance with that meaning.

b. Where the parties have attached different meanings to a term it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:

i. That party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

ii. That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

c. Except as stated in this Section, neither party is bound by the meaning attached by the other…

2. Interpretation against the draftsman 
a. In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against the party who supplies the words or from whom a writing otherwise proceeds
3. Maxims of Interpretation
a. Separately negotiated terms are given greater weight than standardized terms (e.g. handwritten terms) 
b. Preference for specific over general terms
4. If the language is ambiguous fact finder may consult contextual evidence to guide its interpretation and determine which of the possible meaning is the most reasonable given the context of the transaction.

a. Hierarchy—Everyone Picks Communication Don’t They
i. Express words of agreement, trying to interpret them in light of the contract as a whole 

ii. Course of performance: sequence of conduct between the parties to a particular transaction
iii. History of communications during negotiations

iv. Course of dealing: sequence of conduct concerning previous transactions
v. Usage of trade
ii. If the language is unambiguous, no more evidence is needed as the language is conclusive on the parties reasonable expectations.  

1. Standardized agreements 
a. Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
2. Doctrine of Reasonable Expectations
a. If the terms go against the “dickered” terms or the main purpose of the agreement, or if they are bizarre or oppressive, it can be inferred that there was reason to believe that the other party would not accept the terms.  

b. Customers not bound to unknown terms which are beyond the range of reasonable expectation.

3. Adhesion contract
a. Generally 3 factors seem significant:

i. Use of a standard form,

ii. Inequality of bargaining power,

iii. Party writing form is a repeat player; knows more about applicable law & circumstances

b. Absence of choice other than to accept or reject the contract/take it or leave it.

b. The parol evidence rule 
i. Classic (Williston) approach—Aka “four corners test”

1. Judge decides the parties’ intent to integrate their writing purely on the basis of the “four corners” of the written document, without recourse to any extrinsic evidence.  

2. If the writing appears totally integrated (complete) in its face, no parol evidence is admissible to add to or contradict its meaning.

ii. Merger clauses & integration 

1. Entire Agreement. This document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document.

2. Classical approach to integration

a. Judge must determine whether writing was intended to be a comprehensive statement of the parties’ agreement. 

b. Judge decides the parties’ intent to integrate their writing purely on the basis of the “four corners” of the written document, without recourse to any extrinsic evidence. 

c. Merger clause is conclusive or near conclusive evidence of complete integration.

3. Modern approach
a. If writing appears to be complete, it is deemed a total integration unless reasonable persons in the position of the parties “might naturally” exclude the alleged additional term from the writing.

b. More modern approach allows judges to consider extrinsic & contextual evidence to determine parties’ intent on the issue of integration.  Judge determines whether a jury could find that the written contract did not state the entire deal (and thus is partially integrated).

iii. Limitations/Exceptions: Evidence not barred by the PER 
1.  “Collateral agreement rule”: if the parol evidence is sufficiently distinct from the scope of the integrated writing, it can be seen as intended as a separate ancillary contract. 
iv. The UCC Approach to the PER
1. Terms with respect to which … a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented  (a) by course of performance, course of dealing, or usage of trade (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

2. Consistent additional terms, not reduced to writing, may be proved unless the court finds that the writing was intended by both parties as a complete and exclusive statement of all the terms.   

3. If the additional terms are such that, if agreed upon, they would certainly have been included in the document then evidence of their alleged making must be kept from the trier of fact.
c. Supplementing the Agreement 

1. UCC Approach

a. Gap fillers apply where the parties to an otherwise enforceable contract have not agreed about a  term:

i. Price of goods 
ii. Mode, place, and time of delivery 

iii. Time and place for payment

iv. Warranties 

b. No gap fillers for (i) subject matter of contract and (ii) quantity (i.e., if missing, no contract).

i. Requirement/output contracts OK

ii. The implied obligation of good faith 

iii. Warranties 

1. Buyer seeking to prove that seller breached an express warranty must show: 

a. Seller made a sufficiently factual promise about the qualities or attributes of the goods which turned out not to be true

b. Factual promise was part of the “basis of the bargain”

c. Failure of the good to live up to the representations of the seller caused the buyer’s damage.

2. Buyer seeking to prove that seller breached an implied warranty of merchantability must show: 

a. Seller of the good was a “merchant” with respect to the goods sold 
b. Goods sold by the seller were not “merchantable”
i. they “pass without objection in the trade”

ii. are “of fair average quality”

iii. are “fit for the ordinary purposes for which such goods are used”

c. Breach caused the buyer’s damages 

3. Buyer seeking to establish a warranty of fitness for a particular purpose must show:

a. Buyer had an unusual or particular purpose in mind for the goods;

b. Seller had reason to know of this purpose (e.g., buyer has told seller of this purpose);

c. Seller has reason to know that buyer is relying on seller’s skill or judgment to select or furnish goods that will meet buyer’s needs; 

d. Buyer in fact relied on seller’s skill or judgment in selecting suitable goods; and

e. Goods were not fit for the buyer’s particular purpose.

4. UCC Disclaimer of Warranties 

a. Disclaimer of express warranties

b. Disclaimer of implied warranties 

i. “AS IS”; “WITH ALL FAULTS”; etc. 

ii. Merchantability

1. E.g. Seller…disclaims all warranties, including the warranty of merchantability
iii. Fitness for a particular purpose

1. E.g. There are no warranties which extend beyond the description on the face hereof
IV. Assessing performance and breach

a. Express conditions

i. Condition precedent 

1. An act or event, other than the lapse of time, which must occur (unless the condition is excused) before a duty to perform a promise in the contract arises.  

a. An express condition is agreed to by the parties themselves.
i. E.g. if, on condition of, subject to, provided that 
ii. Express conditions must be literally performed and are not subject to the doctrine of substantial performance as constructive conditions are. 
b. An implied or constructive condition is imposed by the court as justice requires.  

2. A contract term could be interpreted as:

a. Conditions (Express, Constructive)

i. Failure excuses performance by promisee; but does not entitle promisee to damages.

b. Promises

i. Failure to perform entitles promisee to damages; it does not excuse promisee’s performance (unless that failure is a material or total breach).  

c. Promissory Conditions

i. Failure to perform entitles promisee to damages and excuses promisee’s performance.  

3. Ground on which a court may excuse non-occurrence of a condition
a. To avoid forfeiture 

i.  “Forfeiture” = “denial of compensation that results when the obligee loses [its] right to the agreed exchange after [it] has relied substantially, as by preparation or performance on the expectation of that exchange.”

b. Waiver or estoppel 

i. Waiver is “an intentional relinquishment of a known right.” (Rest. §84(1))

c. Wrongful prevention

i. Rest. §245 - condition excused if the promisor wrongfully hinders or prevents condition from occurring. 
b. Material breach 

i. When is performance “substantial” and when is a breach “material” 

1. Extent to which injured party will be deprived of the benefit which he reasonably expected; 

2. Extent to which injured party can be adequately compensated for part of benefit of which deprived; 

3. Extent to which party failing to perform will suffer forfeiture; 

4. Likelihood that the party failing to perform will cure his failure;

5. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing 

c. Anticipatory repudiation 

i. Repudiation: clear and unequivocal statement by the obligor to the obligee indicating that the obligor will commit a breach that would qualify as a material and total breach of the contract (i.e., that will not render performance when due).

ii. What can the aggrieved party do after an anticipatory repudiation by the other?

1. Accept the repudiation by giving notice that she is treating it as an immediate total breach and deem the contract as terminated.  

2. Accept the repudiation by changing its position (no need to notify repudiating party)
3. Delay responding to the repudiation to see if the repudiating party retracts and performs.

iii. Retraction of repudiation

1. A repudiating party may retract her repudiation “if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.”

iv. Right to adequate assurance of performance 

1. When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.  

a. UCC requires the demand be made in writing, but many courts do not strictly enforce this.  Restatement adopts a flexible approach.

2. After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the contract. 

a. U.C.C says “within a reasonable time not exceeding 30 days”; Restatement does not set a maximum.
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