Contracts Outline

Fall 2015, Professor Berdejo

INTRODUCTION TO CONTRACTS

1. Contract: an agreement between two or more persons—not merely a shared belief but a common understanding as to something that is to be done in the future by one or both of them.
a. Contract = bargain + mutual assent + consideration
b. R § 1: A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
c. R § 17: …the formation of a contract requires a bargain in which there is manifestation of mutual assent to the exchange and a consideration
2. Questions to Ask

a. Is the contract governed by common law or the UCC? (Goods or services?) 
b. Is there a valid offer? 
i. Did the communication create a reasonable expectation in the offeree that the offeror is willing to enter into a contract?
ii. Are the terms reasonably certain?
iii. Was there a present intent to contract demonstrated by a promise, undertaking, or commitment?

iv. Was the promise communicated to an identified offeree?

v. Is this an offer for a unilateral or bilateral contract?

c. Is there acceptance?
i. If common law, does it comport with mirror image rule?
ii. Is the acceptance seasonable?
d. Is there mutual assent?
i. Was there a meeting of the minds?
e. Is there consideration?
f. Is there a statute of frauds defense? 
g. Any parol evidence issues?
h. Can plaintiff claim other theory such as promissory estoppel or unjust enrichment?
i. Was the promise conditional?
j. Was there a breach?
k. Is non-performance permissible?
i. Are there any defenses?
1. Incapacity?
2. Duress?
3. Fraud?
ii. Are there any justifications?
l. What are the appropriate remedies?
ELEMENTS OF A CONTRACT

1. Bargain: 

a. R § 3: a bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances

2. Mutual Assent: 

a. “Meeting of the Minds”

i. This is an objective inquiry

1. EXAMPLE:

a. Kermit says, “I will sell you my car” but has no intention of actually doing so

b. Fozzie says, “I will buy your car” 

c. Here, there is mutual assent because it is reasonable for Fozzie to believe that Kermit will sell him the car. 

2. EXAMPLE:

a. Kermit says, “I will sell you my car” but has no intention of actually doing so

b. Fozzie says, I will buy your car” but has reason to know that Fozzie doesn’t actually mean it (ex. he is joking)

c. Here, there is no mutual assent because a reasonable person would not think that Kermit was serious.

3. R § 22 – Mode of Assent: Offer and Acceptance
a. The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other 

b. A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined. 

c. Summary: 

i. Mutual assent = offer + acceptance

ii. Moment of offer/acceptance doesn’t have to be clearly identifiable

3. Offer: 

a. Definition of an Offer:

i. An offer is the manifestation of intention to be bound

ii. The offeror is the “master of the offer”

	General Rule
	An offer is a manifestation of intent to enter into a contract that is certain and definite and communicated to the offeree.

	R § 24
	An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

	UCC
	Does not define an offer


b. Requirements of a Valid Offer:

i. A Promise: the manifestation of a present intent to contract demonstrated by a promise, undertaking, or commitment
ii. Communicated to an Identified Offeree
iii. Must be clear that offeror intends to be bound: for a communication to be an offer, it must create a reasonable expectation in the offeree that the offeror is willing to enter into a contract on the basis of the offered terms (objective standard)
1. Factors to consider:

a. Language of contract

b. Surrounding circumstances (statement made in anger, bragging, joking)

c. Prior practice and relationship between the parties

iv. There must be definite and certain terms 

1. Terms must be reasonably certain

2. Must provide basis for determining breach + remedy 

c. Certainty of Terms 

i. R § 33 - Certainty
1. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

2. The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

3. Summary: 
a. Contract terms must be…
i. Reasonably certain
ii. Provide a basis for determining the existence of breach + an appropriate remedy
d. Offer vs. Invitation for an Offer

i. R § 26 – Preliminary Negotiations
1.  A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

ii. Advertisements: 

1. Usually construed as mere invitations for offers

2. However, an advertisement may be an offer if there is some language of commitment or some invitation to take action without further communication

3. Illustration: A, a clothing merchant, advertises overcoats of a certain kind for sale at $50. This is not an offer, but an invitation to the public to come and purchase. The addition of the words “Out they go Saturday; First Come First Served” might make the advertisement an offer.

4. Illustration: A advertises that he will pay $5 for every copy of a certain book that may be sent to him. This is an offer, and A is bound to pay $5 for every copy sent while the offer is unrevoked.

iii. Purchase Orders:

1. Generally not offers, unless:

a. Sufficiently detailed, and

b. Communicates that assent is all that is needed to ripen quote into contract

iv. Invitations for Bids:
1. Generally not offers

2. Illustration: A writes B, “I am eager to sell my house. I would consider $20,000 for it.” B promptly answers, “I will buy your house for $20,000 cash.” There is no contract. A's letter is a request or suggestion that an offer be made to him. B has made an offer.

e. Has the Offer Been Terminated? (R § 36)
i. An offeree’s power of acceptance may be terminated by… 

1. Rejection or counteroffer by the offeree
a. EXCEPTION: Option contracts

2. Lapse of time

a. Must accept within specified time period or, if none, within reasonable time 
i. Reasonableness to be determined based on the circumstances 
ii. Factors to Consider:
1. Nature of contract
2. Purposes of the parties
3. Course of dealing
4. Trade usages
b. If bargain is face-to-face or over the phone, the time for acceptance does not usually extend beyond the end of the conversation unless a contrary intent is indicated
i. Illustration: While A and B are engaged in conversation, A makes B an offer to which B then makes no reply, but on meeting A again a few hours later B states that he accepts the offer. There is no contract unless the offer or the circumstances indicate that the offer is intended to continue beyond the immediate conversation.

3. Revocation by the offeror

a. Words or conduct of the offeror terminating the offer 

b. When the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect. (R § 43)

c. EXCEPTION: Irrevocable offers

4. Death or incapacity of the offeror or offeree. 

5. The non-occurrence of any condition of acceptance under the terms of the offer

ii. Termination by operation of law when…

1. Destruction of subject matter of the contract

2. Supervening illegality of subject matter of contract

3. Death or insanity of either party 

	
	Offer of…
	In Exchange For…
	When can offeror revoke?

	Bilateral Contracts
	A promise
	A promise


	At any time prior to acceptance

	Unilateral Contracts
	A promise
	Performance
	Common Law: anytime until the offeree completes performance

R § 45: anytime until offeree begins performance (then an option contract is formed)


4. Acceptance: 

a. Overview: 

i. R § 50: Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.

ii. An acceptance must be an unambiguous communication from the offeree to the offeror showing acceptance of the offer on its terms (mirror image rule). The acceptance can be through words or conduct and is judged by an objective standard (must reasonably be understood to show acceptance) 
1. “From offeree to offeror

a. R § 51: An offer can be accepted only by a person whom it invites to furnish the consideration 

b. Illustration: A makes an offer to B, who dies after receiving it. His executor, though acting within the permitted time, cannot accept.

b. Methods of Acceptance
i. Acceptance by a Promise

1. Requires that the offeree complete every act essential to the making of the promise
ii. Acceptance by Performance 
1. Requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise.

a. What about preparation for performance? Generally not enough
b. Illustration: A, who is about to leave on a month's vacation, tells B that A will pay B $50 if B will paint A's porch while A is away. B says he may not have time, and A says B may decide after A leaves. If B begins the painting, there is an acceptance by performance which operates as a promise to complete the job
2. Reward Offers

a. Considered offers for a unilateral contract 

b. Must accept by performance

c. Illustration: A publishes the following offer: “I will pay $50 for the return of my diamond bracelet lost yesterday on State Street.” B sees this advertisement and at once sends a letter to A, saying “I accept your offer and will search for this bracelet.” There is no acceptance.
3. R § 51: Unless the offeror manifests a contrary intention, an offeree who learns of an offer after he has rendered part of the performance requested by the offer may accept by completing the requested performance.
iii. Accepting Indifferent Offers

1. The offeror is often indifferent as to whether acceptance takes the form of words of promise or acts of performance, and his words literally referring to one are often intended and understood to refer to either.

a. Illustration: A writes B, “If you will mow my lawn next week, I will pay you $10.” B can accept A's offer either by promptly promising to mow the lawn or by mowing it as requested.

b. Illustration: A says to B: “If you finish that table you are making and deliver it to my house today, I will give you $100 for it.” B replies, “I'll do it.” There is a contract. B could also accept by delivering the table as requested.
2. Effect of Beginning Performance:

a. The tender or beginning of the invited performance is an acceptance by performance.

b. Such an acceptance operates as a promise to render complete performance.

c. Illustration: A, a regular customer of B, orders fragile goods from B which B carries in stock and ships in his own trucks. Following his usual practice, B selects the goods ordered, tags them as A's, crates them and loads them on a truck at substantial expense. Performance has begun, and A's offer is irrevocable.
iv. Silence
1. Courts have sometimes found acceptance by silence, if the parties' past dealings would create a reasonable expectation that silence equals acceptance
v. UCC: 

1. Can accept by “reasonable means”
c. Unequivocal Acceptance

i. Common law: acceptance of each and every term of the offer (mirror image rule)

1. Acceptance with differing terms operates as a rejection/counteroffer 

ii. UCC: an acceptance that adds terms to the offer is valid 

d. Timing of the Acceptance

i. R § 63 – Time When Acceptance Takes Effect
1. Unless the offer provides otherwise…an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree's possession, without regard to whether it ever reaches the offeror
a. EXCEPTION: An acceptance under an option contract is not operative until received by the offeror.
b. NOTE: R § 63 is the default rule, but an offeror may indicate that rejection will be effective upon send date
ii. The Mailbox Rule

1. Revocations/rejections effective on receipt
2. Acceptances effective on dispatch 

3. What if you change your mind?

a. REJECTION ( ACCEPTANCE

i. Horse Race: Rejection is effective if it gets there first; acceptance effective if it gets there first

b. ACCEPTANCE ( REJECTION

i. If the acceptance arrives first, then acceptance is effective

ii. If the rejection arrives first AND the offeror relies on the rejection, then the rejection is effective

e. Giving Notice of Acceptance

i. Acceptance by Promise

1. R § 56 – Acceptance by Promise; Necessity of Notification to Offeror 
a. Except as stated in § 69 [acceptance by silence] or where the offer manifests a contrary intention, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.

ii. Acceptance by Performance 

1. R § 54 – Acceptance by Performance; Necessity of Notification to Offeror 

a. Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

b. If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

i. The offeree exercises reasonable diligence to notify the offeror of acceptance, or

ii. The offeror learns of the performance within a reasonable time, or

iii. The offer indicates that notification of acceptance is not required.

5. Acceptance vs. Counteroffer
a. Acceptances
i. Acceptance with Inquiry: operates as a valid acceptance

1. EXAMPLE: “Would you consider lowering your price by $5,000?”

ii. Acceptance with Modification Request: operates as an valid acceptance

1. EXAMPLE: “I accept. Will you paint it blue?”

b. Counteroffer
i. A counteroffer serves as a rejection of the original offer as well as a new offer. 

ii. Two Situations:

1. Counteroffer combined with express rejection

a. EXAMPLE: “Not at that price, but I’ll take it at $200.”

2. Qualified/Conditional “Acceptance”

a. EXAMPLE: “I’ll take it at that price, but only if it is also equipped with air conditioning.” 

iii. Illustration: A offers B to sell him a parcel of land for $5,000, stating that the offer will remain open for 30 days. B replies, “I will pay $4800 for the parcel,” and on A’s declining that, B writes, within the 30 day period, “I accept your offer to sell for $5,000.” There is no contract unless A’s offer was an option supported by consideration or unless A’s reply to the counteroffer manifested an intention to renew his original offer

c. Counteroffer vs. Mere Inquiry 

i. Inquiry: “Would you consider lowering your price by $5,000?” 

ii. Counteroffer: “I couldn’t possibly pay your asking price but could pay $5,000 less.” 

6. Incomplete Bargaining: More than Preliminary Negotiations

a. Formal Contract Contemplated 

i. General Rule: Parties may be bound contractually when they have reached an agreement in principle, even though they contemplate either future negotiations or the execution of a written contract.

1. Arises when parties have reached agreement in principle on at least the major provisions of their agreement, but they contemplate the execution of a formal written contract. 

ii. R § 27 – Existence of Contract Where Written Memorial is Contemplated
1. Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.
iii. Factors Relevant in Determining Whether a Contract Has Been Concluded
1. The extent to which express agreement has been reached on all the terms to be included
2. Whether the contract is of a type usually put in writing
3. Whether it needs a formal writing for its full expression

4. Whether it has few or many details
5. Whether the amount involved is large or small

6. Whether it is a common or unusual contract

7. Whether a standard form is generally used

8. Whether either party takes any action in preparation for performance during negotiations 

b. Construing Letters of Intent 

i. General Rule: To determine whether a LOI is a contract, ask whether the parties intended to be bound
1. Seen in Quake Construction v. American Airlines
ii. Options:
1. No contract: not binding, contemplates a written agreement being executed; only a preliminary negotiation “this letter is not intended to be binding”
2. Contract: binding, even though a formal writing is contemplated

3. Agreement to negotiate in good faith in effort to reach a contract, but reserve right to terminate negotiations should they fail to reach agreement (LOI is only binding as to bargain in good faith toward the more complete agreement)

c. The Agreement to Agree 

i. Arises when parties have reached agreement on a number of matters but have left for future agreement one or more terms 
1. Walker v. Keith: price of rent
ii. Open Price Term Agreements

1. Generally, courts will insert a reasonable price term if the parties intended to be bound
	Common Law
	- Strict Common Law: resistant to inserting price terms

- Modern Common Law: court may insert a reasonable price term

	Restatement Approach (R §204)
	- When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court

	UCC Approach 

(§2-305)
	- An open price term will not prevent enforcement of a contract if the parties intended to be bound

- However, if parties do not intend to be bound unless the price is fixed or agreed to and it’s not, then there is no contract and the court won’t fix a reasonable price.

- If the parties later fail to agree on a price, the court may enforce a “reasonable price”
- If one party has the power to fix the price, she must do so in “good faith.”


iii. Gap Fillers

	Common Law
	- Strict Common Law: resistant to the notion that an enforceable contract could result from an agreement in which the parties failed to agree on either a specific price or at least a method by which price could be determined

- Modern Common Law: relaxation of the indefiniteness rule

	Restatement Approach

(R § 27)
	A contract will still fail for indefiniteness if the court cannot find a reasonably certain basis to determine the existence of a breach or fashion an appropriate remedy. However, the court may insert certain terms into the agreement when parties have failed to do so 

Two Situations:

1. Parties have agreed to a term but that term seems ambiguous ( Court will examine circumstances surrounding a transaction to interpret the language 

2. Parties have not reached an agreement as to a particular term ( Court may imply a reasonable term to fill in the gaps left by the parties

	UCC Approach

(§ 2-204(3))

	Gap fillers apply where the parties to an otherwise enforceable contract have not agreed about a term (or have just made an “agreement to agree”)

1. Price of goods

2. Quantity (output contracts)

3. Mode, place, and time of delivery

4. Time and place for payment


7. Consideration: 

a. Three Approaches to Consideration

i. Bargained-for Exchange Approach: consideration must be bargained-for
a. If either of the parties intended to make a gift, he was not bargaining for consideration, and this requirement will not be met. 

b. EXAMPLE: 

i. “Come to my house and I will give you my old television.” 

ii. The promisee suffers a detriment by going to the promisor’s house, as she did not have to go there at all. However, the promise of the television was probably not made to induce the promisee to come to the promisor’s house. Hence, there is no consideration. 

ii. Detriment/Benefit Approach: consideration consists of a benefit to the promisor or a detriment to the promisee.

a. EXAMPLE (Hamer v. Sidway)
i. Uncle promises Nephew $5,000 if he will refrain from drinking, smoking, swearing, and gambling until he reaches age 21. 

ii. Nephew’s refraining is a legal detriment, and because it was bargained for, Uncle must pay the $5,000 if Nephew so refrains. 

iii. Restatement Approach: the consideration induces the making of the promise and the promise induces the furnishing of the consideration

1. A makes a promise to induce B to make a promise or perform an act. B is induced to make a promise or perform an act in response to A’s promise.

2. R § 71- Requirements of Exchange

a. To constitute consideration, performance or a return promise must be bargained for.

b. A performance or return promise is bargained for if it is sought by the promisor in exchange for her promise and given by the promisee in exchange for that promise. 

c. The performance may consist of: an act other than a promise; a forbearance; or the creation, modification, or destruction of a legal relation.
b. Adequacy of Consideration (R § 71, 79)

i. False recital or nominal consideration does not suffice

1. EXCEPTION: option contracts

ii. “Gross inadequacy” may signal issues with fraud, mistake, duress, etc. 

iii. Illusory Promises 

1. General Rule: A promise is “illusory” if it makes performance entirely optional with the promisor

a. Promisor retains full discretion as to whether he/she will perform the promise

b. No true commitment from promisor
c. Illustration: A offers to deliver to B at $2 a bushel as many bushels of wheat, not exceeding 5,000, as B may choose to order within the next 30 days. B accepts, agreeing to buy at that price as much as he shall order from A within that time. B's acceptance involves no promise by him, and is not consideration.
d. EXAMPLES: 

i. A says, “I will give you my dog tomorrow and you can pay me $400 if you feel like it.” B says, “I agree.” 

ii. A says, “I will buy 100 of your widgets for $300.” B promises to sell them to A unless B changes his mind. 
2. Illusory Promise vs. Requirement Contract

a. Illusory Promise: “We will buy, at $1 per ball, as many baseballs as we choose to buy” 

b. Requirement Contract: “We will buy, at $1 per ball, all of the baseball we require.”

iv. Past Consideration 

1. General Rule: If something was already given or performed before the promise was made, it will not satisfy the “bargain” requirement. The courts reason that it was not given in exchange for the promise when made. 

a. Seen in Plowman v. Indian Refining Co.
b. EXAMPLE: 

i. A loose piece of molding fell from a building and was about to hit Sam. Sherry, seeing this, pushed Sam out of the molding’s path and was herself struck by it and seriously injured. Sam later promised Sherry that he would pay her $100 per month for life. There is no consideration because Sherry did not bargain for Sam’s promise. 

v. Pre-Existing Duties (R § 73)

1. General Rule: The performance of, or promise to perform, a pre-existing duty cannot serve as consideration

a. EXAMPLE: 

i. Cab driver agrees to drive A to his destination. Cabbie drives a little while then says, “just kidding, give me $100 or I’ll leave you here.” Even if you verbally agree, you are not bound to pay the $100. Only bound to perform based on first contract. 

b. Illustration: A offers a reward to whoever produces evidence leading to the arrest and conviction of the murderer of B. C produces such evidence in the performance of his duty as a police officer. C's performance is not consideration for A's promise.

2. Basic Rule: No Hold-up Games

a. Party who agrees only to do what that party already was legally obligated to do has given no consideration 

3. A common two contract pre-existing duty issue:

a. Parties make a first contract 

b. Parties make a second contract purporting to revise the obligations under the first contract

vi. Contract vs. Conditional Gift  

1. General Rule If the promisor merely intends to make a gift to the promisee upon the performance of a condition, the promise is gratuitous and the satisfaction of the condition is not consideration for a contract.

a. Seen in Dougherty v. Salt
2. EXAMPLE:

a. “Fozzie, I will give you a basket of fruits if you mow my lawn” ( bargained-for exchange because consideration is involved

b. “Fozzie, I will give you a basket of fruits if you come to my house and pick it up” ( this is a conditional gift (Picking it up is a condition of the gift)

c. Option Contracts

i. Option Contract: a separate subsidiary contract that restricts offeror’s power to revoke an offer for the agreed-upon period of time 
1. EXAMPLE: 
a. Kermit offers Fozzie the chance to purchase some vacant land for $50,000. Fozzie asks for some time to think about it. They enter into an agreement whereby Fozzie pays Kermit $500 for the exclusive right to purchase the property for $50,000 during the next 6 months. 
ii. Requirements to Form an Option Contract

1. In writing

2. Offeror’s promise to hold offer open for a reasonable period of time and;

3. Consideration from optionee to form the option contract itself

iii. Lower Standard of Consideration
1. Nominal consideration is sufficient (sometimes even if not actually paid)
2. Mere recital is enough for consideration
iv. Exception to Mailbox Rule
1. Acceptance is effective upon receipt, not dispatch
v. How to terminate?
1. Need a new agreement
vi. Relationship between Option Contracts and Unilateral Contracts
1. R § 45 – Option Contract Created by Part Performance
a. Where an offer invites an offeree to accept by rendering a performance…an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it
b. The offeror’s duty of performance…is conditional on completion or tender of the invited performance…
c. Summary: 
i. A unilateral contract is a type of implied option contract
ii. Beginning of performance completes manifestation of mutual assent and furnishes consideration for option contract 
iii. NOTE: preparations for performance are not enough
d. Modifying a Contract

i. Common Law: modification to an existing contract requires new consideration
ii. UCC § 2-209: no consideration needed for modifications to a contract for sale of goods. 
1. BUT, good faith requirement to address the extorted modification.
e. The Power of Agents to Bind Their Principals 

i. Agency is a consensual relationship in which one person, the agent, agrees to act on behalf of, and subject to the control of, another person, the principal

ii. If agent has actual authority to enter into contract on behalf of principal, then the principal is bound by the agent’s actions in the same was as if the principal had engaged in those actions himself

CONTRACT FORMATION: SALE OF GOODS AND E-COMMERCE

1. UCC Article 2

a. When Does it Apply?

i. Must be a sale of goods

1. “Sale” Defined:

a. “A sale consists in the passing of title from the seller to the buyer for a price”

2. “Goods” Defined:

a. “All things…which are movable at the time of identification to the contract”

b. Does not include real estate, services, or intangibles

ii. What if it is a sale of goods and services?

1. Predominant Thrust Test

a. Factors to Consider 

i. Language of the contract

ii. Nature of the business of the supplier

iii. Intrinsic worth of the materials

b. Special Rules for Merchants
i. Some provisions only apply when either one or both parties is a merchant 
ii. UCC § 2-104(1) - Definition of Merchant
1. A merchant is a person who deals in goods of the kind involved in the transaction or who otherwise by occupation holds himself out as having knowledge or skill in regard to the practices or goods involved in the transaction

c. Contract Formation

i. UCC §2-204 - Formation in General 
1. A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

2. An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

3. Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

d. The “Firm Offer” 

i. UCC §2-205 - Firm Offer
1. “An offer by a merchant to buy or sell goods in a signed writing which by its terms give assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”
ii. Summary of Requirements

1. Must be an offer by a merchant

2. Offer must be in signed writing
3. The writing must give assurances that it will be held open 
a. EXAMPLE: “this offer will be held open for 10 days”

4. Period of time may not exceed three months

5. Irrevocability assurance must be signed separately

iii. How can you extend the option contract? 

1. Must sign a new form

e. Offer and Acceptance

i. UCC § 2-206: 

1. Unless otherwise unambiguously indicated by the language or circumstances:

a. An offer to make a contract is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.

b. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of [the goods].

2. Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat offer as having lapsed before acceptance.

2.  The Battle of Forms

a. Common Law vs. UCC 

i. UCC Article 2 abandoned the common law mirror image rule

ii. EXAMPLE: 

1. Harry sends Sally an e-mail offering to sell her his car for $1,000. Sally e-mails back, “I accept; deliver it to my house by noon tomorrow.” At common law, no contract would be formed here because Sally’s acceptance added a delivery term. Under Article 2, a contract is formed and whether or not Harry is required to deliver the car to Sally’s house by noon of the next day is determined by other default rules. 

b. Step 1: Does UCC or Common Law Apply?
i. Common law applies to everything other than goods, including:
1. Service contracts
2. Real Estate Contracts
3. Lending Contracts 
ii. UCC applies only to goods
1. Does NOT include: information, money, securities, etc. 
iii. For mixed contracts of goods and services, apply predominant thrust test (language of the contract, nature of the business of the supplier, intrinsic worth of materials)
c. Step 2: Identify Offer and Acceptance
i. General Rule: an offer is made when the offer leads the offeree to reasonably believe that an offer has been made 
ii. Purchase orders: generally considered offers to purchase 
iii. Price quotes: not an offer unless,
1. It is sufficiently detailed; and
2. Communicated that assent is all that is needed to ripen quote into contract
d. Step 3: Determine Which Terms are Incorporated into the Contract
i. If using Common Law… [no contract unless parties perform, then use last shot]
1. Mirror Image Rule: Acceptance must “mirror” the terms of the offer. A purported acceptance with differing and/or additional terms is understood as a rejection and counteroffer
2. BUT…if both parties perform, a contract is formed

3. In that case, apply the last shot rule to determine which terms govern

a. Last Shot Rule: terms of the final document before performance become binding [A party impliedly assented to and thereby accepts a counteroffer by conduct indicating lack of objection to it]

4. DONE. 

ii. If using UCC…move on to Step 4
e. Step 4: Determine the Method of Acceptance

i. If there was no acceptance, but the parties perform, use the Knockout Rule

1. Knockout Rule: if no acceptance of terms, but contract is formed by performance, agreed-upon terms apply but differing terms are knocked out and replaced by UCC terms. 

a. This is where UCC gap fillers come in 

2. DONE. 

ii. If there is no performance, but acceptance with differing terms, then UCC 2-207(1) applies: 

1. A definite and seasonable expression of acceptance or a written confirmation with different or additional terms is acceptance if:

a. Made within a reasonable time, and

b. Is not an explicit rejection (and counteroffer)
c. If acceptance is expressly conditional on offeror’s assent to terms in acceptance, it is a rejection and counteroffer

2. Move on to Step 5
f. Step 5: Is either party a merchant?

i. If either party is not a merchant: 

1. Additional terms in acceptance become proposals 

2. If terms are different, the terms of offer are incorporated into the contract
3. DONE. 

ii. If both parties are merchants:

1. Additional terms in the acceptance become part of the contract, UNLESS:

a. The offer expressly limits acceptance to the terms of that offer

b. The terms materially alter the contract

i. If a term might materially alter the contract, go to Step 6

c. Notification of objection to them has been given or is given within a reasonable time

g. Step 6: Material Alterations
i. UCC 2-207(2)(b): A term materially alters deal if it would result in surprise or hardship if incorporated without express awareness by the other party  

1. Surprise: would a reasonable merchant have consented?

a. Reasonable expectations in light of common practice and usage. 

b. If a term is widely used, its inclusion should be no surprise. 

2. Hardship: would term impose substantial economic hardship on the assenting party?

ii. Examples of Material Terms:

1. Price, quantity, quality, arbitration, choice of law

2. Disclaimer of standard warranties

3. Seller may cancel if any invoice not paid when due

4. Limited (non-customary, unreasonable) time to complain

iii. Non-Material Terms:

1. Limited (customary, reasonable) time to complain

2. Limited right to reject for defects (within custom); otherwise limiting remedy in a reasonable manner

3. Credit terms within trade practice (invoices paid late)

4. Exempting seller performance for supervening causes 

5. Notification of objection to them has been given or is given within a reasonable time 

3. Electronic and “Layered” Contracting 

a. Types of Terms
i. Shrinkwrap Terms: rolling contracts; layered contracts; money now-terms later contracts
1. Seen in Defontes v. Dell
2. SCENARIO: Purchaser orders a product. When purchaser receives the product, it is wrapped in plastic. Warranty inside the package provides that the product contains seller’s terms and that use of the product constitutes the purchaser’s agreement with those terms. Purchaser has opportunity to inspect product and review terms. If dissatisfied, purchaser can return the product within a certain period of time.
ii. Clickwrap Terms: clickthrough agreements
1. SCENARIO: Before completing the purchase of a product, the purchaser must scroll through the seller’s terms and click “I agree”
2. EXAMPLES: software, services, tangible products
iii. Browsewrap Terms: terms and conditions of a website; terms state that by using the website, you are agreeing to the terms and conditions. 
1. Seen in Hines v. Overstock
2. Manifestation of assent is the customer’s browsing of the website.
a. Less clear that customer is assenting than clickwrap terms
b. Approaches to Layered Contracting
i. ProCD, Hill (Majority): offer occurs when Dell sends computer to the buyer; acceptance occurs when buyer keeps the product beyond the date stipulated in the terms and conditions
ii. Step-Saver Data; Klocek (Minority): offer occurs when buyer purchases computer, acceptance occurs when Dell sends computer, terms and conditions are proposals for additional terms, buyer must expressly assent to these changes.
ALTERNATIVES IN THE ABSENCE OF BARGAINED-FOR EXCHANGE

1. Promissory Estoppel

a. Overview

i. Arises when there is no contract

ii. R § 90(1) – Promise Reasonably Inducing Action or Forbearance
1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires 

2. Summary: If it serves justice, sometimes a promise which reasonably induces action on the part of the promisee should be enforced but remedy may be limited 

b. Remedy: Reliance Damages

i. In traditional contract formation, you receive expectation damages (whatever you would have received had the contract been performed)

ii. In promissory estoppel scenarios, you get whatever you spent/lost in reliance on the promise (reliance damages)

c. Elements of Promissory Estoppel Claim 
i. A Promise: 

1. The manifestation of an intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made

a. Must manifest intent 

2. Express vs. Implied Promises 

ii. Promisor should reasonably expect to induce action or forbearance

1. How foreseeable was it that promisee would take action?

iii. Promise does induce such action or forbearance 

1. There is detrimental reliance on the promise

2. How reasonable was this reliance?

iv. Injustice can be avoided only by enforcement of the promise 

1. R § 139(2) Circumstances significant in determining whether injustice can be avoided only by enforcement of the promise

a. Availability and adequacy of other remedies, particularly cancellation and restitution

b. The definite and substantial character of the action or forbearance in relation to the remedy sought

c. Extent to which the terms and making of the promise are established by clear and convincing evidence

d. The reasonableness of the action or forbearance

e. Extent to which action was foreseeable by the promisor 
2. Limiting Offeror’s Power to Revoke

a. How an offer may become irrevocable:

i. Option contract

1. A writing gives assurance offer will remain open for consideration
ii. Part performance under offer for a unilateral contract

1. Once performance begins, offer becomes irrevocable (but offeree not obligated to complete performance) 

iii. Merchant firm offers

1. Between merchants, a writing gives assurance offer will remain open, must be signed separately, can’t exceed three months

iv. Pre-acceptance reliance 

1. R § 87(2): An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

a. How is this different from promissory estoppel? 

i. Refers to an offer rather than a promise
b. Scenario #1: SC’s offer to GC may become irrevocable (Drennan)

c. Scenario #2: Offeror makes an offer, offeree doesn’t accept but takes certain actions in reliance on the offer ( offeror tries to revoke (Pop’s Cones) 

b. Contractor/Subcontractor Relationship & Irrevocability of Subcontractor Bids

i. EXAMPLE:
1. Owner advertises project
2. SC gives GC a quote (assume this is an offer)
3. GC aggregates quotes and prepares their own bid
4. GC submits its bid (offer) to the owner 
5. GC is awarded bid (contract is created between GC and owner)
6. GC accepts SC’s offer ( this is when offer becomes irrevocable under common law
ii. When should SC’s offer be irrevocable? 
1. Often, SC’s opportunity to withdraw their offer will be limited
2. Policy: 
a. We want economic efficiency (owner’s value > cost) 
b. Must have a mechanism to gather information about costs, induce SC’s to reveal their costs 
c. We do not want a GC to rely on an inaccurate offer by a SC or have the SC renege on the promise
3. Common Law Default Rule: SC’s offer becomes irrevocable when GC accepts the offer
a. Seen in James Baird
b. How to contract around this?
i. Enter into an option contract
4. Drennan Default Rule: SC quotes are irrevocable until a reasonable time has passed from GC being awarded contract
a. Pro: cheaper than common law default rule
b. Limitations 

i. SC’s bid expressly states that it is revocable

1. GC not justified in relying  

ii. GC has reason to believe SC’s bid was a mistake

1. GC not justified in relying

iii. Inequitable conduct by GC (bid shopping/chopping)

1. Need to enforce SC offer to avoid injustice 

3. Pre-Contractual Liability: Promissory Estoppel II

a. Occurs when the promisor makes a pre-contract promise that promisee relies on 

i. SCENARIO: An offer is made by offeror; the offeree doesn’t accept, but takes certain actions in reliance on offer; then offeror tries to revoke

ii. Seen in Pop’s Cones v. Resorts Int’l
b. Pre-contractual liability may be established via promissory estoppel 

4. Restitution
a. Unjust Enrichment: Restitution in the Absence of a Promise

i. R § 1: A person who is unjustly enriched at the expense of another is subject to liability in restitution 

1. Most cases involve emergencies where life or property are at imminent risk 

a. Life

i. R § 20: a person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.

b. Property

i. R § 21: Entitled to restitution “if the circumstances justify the decision to intervene without request” 

2. Remedy: restitution (the value of the service provided)

3. EXAMPLE:

a. A provides a benefit to B (unrequested – no promise). 

b. It would be unfair for B to keep the benefit without paying. 

ii. Contract Implied in Law (Quasi Contract): 

1. Definition: “Where a person performs services for another which are known to and accepted by the latter, the law implies a promise to pay for those services”

a. Not a real contract, it is an obligation imposed by the law without regard to either party’s expressions of assent

2. Elements of Cause of Action for a Quasi-Contract

a. Plaintiff conferred a benefit on the defendant

b. Defendant has knowledge of the benefit and has accepted or retained the benefit conferred

c. Circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it. 

iii. Limitations on Restitution 

1. R § 2(3): There is no liability in restitution for an unrequested benefit voluntarily conferred, unless the circumstances of the transaction justify the claimant’s intervention in the absence of contract

2. Restitution is denied if:

a. Plaintiff did not intend to be compensated (ex. volunteer, gifts)

b. Plaintiff is a officious intermeddler (pushy)

i. EXAMPLE: window washer comes up to you and a stop light and washes your windows without asking, then demands payment

ii. EXAMPLE: violinist sees people on balcony and plays for them, then knocks on the door and demands payment (violinist should have just asked them if they wanted a private concert; this would be more efficient; transaction costs are low)

c. Defendant refused (Credit Bureau Enterprises Inc. v. Pelo)

i. Only really occurs with property 

iv. Posner’s Indicia of Restitution

1. Transaction costs are high

2. Had transaction costs been workable, parties would have reached an agreement

3. Can determine the terms parties would have agreed on 

b. Promissory Restitution (Moral Obligation)

i. Material Benefit Rule: if a person receives a material benefit from another, a subsequent promise to compensate the person rendering such benefit is enforceable

1. Not all courts adopt this rule

2. This is a way go get around the ‘past consideration’ issue 

3. EXAMPLE: 

a. B does something for A

b. A then promises to pay B for what he/she has done. 

c. A then reneges on the promise. 

d. Can B sue A to enforce the promise?

ii. R § 86 – Promise for Benefit Received

1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice 

2. A promise is not binding…

a. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b. To the extent that its value [the promise’s value] is disproportionate to the benefit

3. Illustration: A gives emergency care to B's adult son while the son is sick and without funds far from home. B subsequently promises to reimburse A for his expenses. The promise is not binding under this Section. [Promisor hasn’t been unjustly enriched]
4. Illustration: A is employed by B to repair a vacant house. By mistake A repairs the house next door, which belongs to C. A subsequent promise by C to pay A the value of the repairs is binding.

5. Illustration: A saves B's life in an emergency and is totally and permanently disabled in so doing. One month later B promises to pay A $15 every two weeks for the rest of A's life, and B makes the payments for 8 years until he dies. The promise is binding.

6. Illustration: A, a married woman of sixty, has rendered household services without compensation over a period of years for B, a man of eighty living alone and having no close relatives. B has a net worth of three million dollars and has often assured A that she will be well paid for her services, whose reasonable value is not in excess of $6,000. B executes and delivers to A a written promise to pay A $25,000 “to be taken from my estate.” The promise is binding.

FORM OF THE CONTRACT – STATUTE OF FRAUDS
1. General Principles: Scope and Application

a. Roadmap
i. Is contract within the Statute of Frauds?

1. If no, then there is no issue with Statute of Frauds

2. If yes, is there a writing satisfying the statute?

a. If yes, then there is no issue with Statute of Frauds

b. If no (no written document or incomplete written document), does an exception apply?

i. If yes, then there is no issue with Statute of Frauds

ii. If no, oral contract is unenforceable

b. Types of Contracts within the Statute (R § 110/UCC §2-201) [MY LEGS]

i. Marriage: When marriage is consideration for a promise
1. A: “If you promise to marry me, I’ll transfer to you the title to my beach home beforehand” ( agreement is made in consideration of marriage (thus, must be in writing 

2. A: “Will you marry me?” B: “Sounds good, but only if we have a pre-nup” ( agreement is made in consideration of marriage ( thus, pre-nup must be in writing

3. A: “Will you marry me?” B: “Yes!” Two weeks later they agree a pre-nup is a good idea ( that agreement does not fall within statute because it was not made in consideration of marriage

ii. Year: Contracts that cannot be fully performed within one year from time contract is made

1. Lego Construction enters into contract with LLS to build what will be the tallest building in the U.S. ( this does not fall within the statute even though it is improbable that it will be completed in less than one year

2. On July 1, 2014 Rowlf promises Muppet Show that Rowlf will appear on a one-hour show that will take place in September 2015 ( this falls within the statute because contract cannot be fully performed until September 2015

3. O promises A that O will pay $25,000 when A’s husband dies. A’s husband does not die until 4 years after the promise ( this does not fall within the statute because it can be completed within a year

4. ACME and EMCA enter into a 3-year supply agreement. Either party can terminate at will ( this is within statute because it is a three year agreement 

iii. Land: Contract for the sale of an interest in land (mortgage, easement, long-term leases, etc.) 

1. A promises to transfer Blackacre to B, in consideration of B’s promise to pay A $5,000 ( either A or B must satisfy statute 

2. A has already given title of Blackacre to B, now A wants money in return ( B’s promise is no longer within statute because the promise that is being enforced does not involve the transfer of land

3. B tenders $5,000 to A but never receives title to Blackacre ( This would be within the statute because the promise being enforced involves the transfer of the land (the title)

iv. Executors: Contracts of executors or administrators of estates to perform obligation of the deceased

v. Goods: Contracts for sale of goods with total equal to or greater than $500

vi. Suretyship: Contracts to answer for the debts of another

1. Surety/guarantee (any guarantee must be in writing in order to be enforceable)

2. Qualifications:

a. R § 112: Promise must be made to the creditor to whom debt is owed (not to the debtor)

b. R § 116: Not within statute when promisor guarantees debt for their own economic advantage, rather than out of solicitude for debtor’s wellbeing (main purpose exception)

c. Writings that Satisfy the Statute
 

i. R § 131 - General Requisites of a Memorandum
1. Need a writing
2. Must be signed by party being charged (who it is being enforced against)

a. What counts? Initials, symbol, letterhead

3. Writing must identify the subject matter of the contract

4. Must be sufficient to indicate that a contract has been made or that an offer was made

5. Document must state the essential terms (duration, price, name of parties, etc.)

6. EXAMPLE: 

a. Kermit orally agrees to sell his car to Fozzie for $10,000. 

b. Kermit sends Fozzie a letter saying, “I’m glad you agreed to buy my car. I think $10,000 is a fair price. As we discussed, I’ll deliver it to you next Friday /s/ Kermit”

c. Fozzie later changes his mind and refuses to accept delivery or to pay for it. 

d. If Kermit sues Fozzie, is the contract enforceable against Fozzie?

e. NO, because it was not signed by the party being charged. 

f. What if it was Kermit who changed his mind? If Fozzie sues Kermit the contract is enforceable. 

ii. Using Multiple Writings (Crabtree)

1. Multiple writings can be used to satisfy the writing requirement (merger)

2. Writings do not need to refer to each other

3. Writings must state the required contents 

4. Writings do not need to have been prepared for the purpose of memorializing the agreement (ex. internal memo) 

5. Documents don’t need to be reviewed by both parties

6. Only one document needs to be signed

7. Must be signed by the person the contract is being enforced against

d. Exceptions to Statute of Frauds
i. Full performance by a party to a contract that cannot be performed within a year (R § 130(2))

1. If one of the two parties fully performs, statute of frauds will not bar enforcement of promise made by the other party 

2. EXAMPLE:

a. A promises to pay B $5,000 in two years in return for B’s promise to render a stated performance for 5 years. 

b. A pays the $5,000 as agreed. B then refuses further performance

c. This falls within statute, no written document, statute of frauds would prevent enforcement but, exception because A has fully performed its obligations under the agreement

ii. Part performance or other reliance when transaction involves an interest in land (R § 129)

1. R § 129: a contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement

a. Similar to promissory estoppel 

2. Unequivocally Referable Test: are the actions taken consistent only with part performance of the contract?

iii. Promissory Estoppel 

1. Seen in: Alaska Democratic Party v. Rice

2. UCC Approach to Statute of Frauds

a. Roadmap
i. Is contract within the statute? 2-201(1)

1. If no, then there is no issue with Statute of Frauds

2. If yes, is there a writing satisfying the statute? 2-201(1), (2)

a. If yes, then there is no issue with Statute of Frauds

b. If no (no written document or incomplete written document), does an exception apply? 2-201(3)

i. If yes, then there is no issue with Statute of Frauds

ii. If no, oral contract is unenforceable

b. Is contract within the statute? Is there a writing satisfying the SOF?

i. UCC § 2-201(1): Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

1. Different from R § 131. Under UCC, must indicate a contract, rather than an offer or a contract

ii. Summary:

1. Must be a writing 

2. Must evidence a contract for sale of goods [not just an offer]

3. Must be signed by the party being charged
4. Must specify a quantity of goods (this is the quantity that the court will enforce)

iii. Exception:

1. Confirmation sent from seller to buyer. 

2. Buyer does not sign this. 

3. This confirmation binds the seller (no statute of fraud defense) but this is not true for the buyer

c. Merchant’s Exception

i. 2-201(2) – Merchant’s Exception

1. Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

ii. Summary

1. Both parties are merchants
2. Within a reasonable time of the oral contract, one of the parties sends a written confirmation to the other

3. Which is signed by the sender and otherwise satisfies the statute as against the sender

4. Recipient has reason to know its contents

5. Recipient does not give written notice of objection to it within 10 days of receipt 

d. Other Exceptions to UCC Statute of Frauds

i. 2-201(3): A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable…
1. If the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

2. If the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

3. With respect to goods for which payment has been made and accepted or which have been received and accepted [part performance]

ii. Summary of UCC Exceptions:
1. Merchant’s Exception

2. Seller has begun to make specially manufactured items which are not suitable for sale to others in ordinary course of seller’s business 
3. Party charged admits in his pleadings, testimony, or otherwise in court that a contract was made 

4. Goods have been received/accepted or payment has been made/accepted

a. “Partial performance” can validate the contract only for the goods which have been accepted or for which payment has been made accepted. Does not validate the entire contract. 

HAS THERE BEEN A BREACH OF CONTRACT?

1. The Meaning of the Agreement

a. Principles of Interpretation

i. Subjective Approach

1. Ask parties what they subjectively intended with a term

2. If parties attribute materially different meanings to same language, there was no meeting of the minds and thus, no contract 

ii. Objective Approach

1. Look at language of contract from a reasonable person’s perspective

2. Efficient to show meaning of term based on objective/reasonable standard (no lying; no he-said, she said)

3. Problems: if reasonable person interprets term as what neither party intended, now they are bound to contract that neither party wanted

iii. Modified Objective/Restatement Approach

1. Seen in Joyner v. Adams
2. R § 201 – Whose Meaning Prevails 

a. Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.

b. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

i. That party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

ii. That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

c. Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
d. Illustration: A agrees to sell and B to buy a quantity of eviscerated “chicken.” A tenders “stewing chicken” or “fowl”; B rejects on the ground that the contract calls for “broilers” or “fryers.” Each party makes a claim for damages against the other. It is found that each acted in good faith and that neither had reason to know of the difference in meaning. Both claims fail.
3. R § 206 – Interpretation Against the Draftsman
a. In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against the party who supplies the words or for whom a writing otherwise proceeds

b. Maxims of Interpretation

i. Absent strong contextual evidence, courts prefer to interpret contracts to…

1. Make agreement lawful

2. Make agreement reasonable

3. Reconcile any seeming inconsistencies among the terms

4. Give meaning and effect to all terms (not make any of them redundant) 

5. If two clauses conflict, the more specific acts as an exception to the general 

a. Clause 10: no animals may be kept on premises

b. Clause 23: tenant’s service dogs shall be kept on leashes when in public areas of the building

c. Clause 23 is an exception to clause 10 

6. Separately negotiated terms are given greater weight than standardized terms

a. Handwritten terms generally control over typed or printed ones; typewritten terms generally control over printed ones 

7. When a series of words are used together, the meaning of each word affects the meaning of others

a. Lease prohibits “cats, dogs and primates”

b. Primates refers to monkeys, rather than humans  

8. When specific and general words are connected, general word is limited by the specific one

a. S contracts to sell B his farm together with the “cattle, hogs, and other animals”

b.  Is family dog included? No, because meaning is restricted by looking at “cattle” and “hogs”

9. Expression of one thing is the exclusion of another (item not in a list is intended to be excluded)

a. Lease prohibits “cats, dogs and monkeys”

b. You can have a guinea pig

2. Resolving Ambiguities
a. Roadmap:

i. Is language or term ambiguous? 

1. If no, then no more evidence is needed, as the language is conclusive on the parties’ reasonable expectations.

2. If yes, then a fact finder may consult contextual evidence to guide its interpretation and determine which of the possible meanings is the most reasonable given the context of the transaction 

a. What about standard form contracts? Apply Parol Evidence Rule 

b. Determining Whether Language is Ambiguous

i. Ambiguous: reasonably susceptible to more than one meaning

1. This is a determination made by a judge as a matter of law

2. Ex. “chickens” in Frigaliment
ii. Patent (intrinsic) Ambiguity: apparent from words themselves

iii. Latent (extrinsic) Ambiguity: not apparent from the words by themselves, but visible in light of the circumstances

c. Consulting Contextual Evidence 
i. Contextual Evidence (Hierarchy of UCC §1-103(3) and R § 203(b))

1. Start with express words of agreement, trying to interpret them in light of the contract as a whole

2. Course of performance: how have parties behaved? Have they behaved in a way that indicates a certain meaning?

3. History of communications during negotiations 

4. Course of Dealing: in the past, did they perform in a way that gives more weight to one interpretation?

5. Usage of trade: how do people in a particular market characterize a term

a. When one party is not a member of the trade, the other party has to show that the newcomer actually knew about the trade usage or that the usage is so widespread that the court could presume the newcomer had accepted it 

d. The Doctrine of Reasonable Expectations

i. Adopted by approximately ½ of states as applied to insurance policies
ii. Policy: protect customers; customers not bound to unknown terms which are beyond the range of reasonable expectation  
iii. When is it applied? 
1. Adhesion contracts: contract drafted entirely by one side (usually a repeat player in the industry) 
2. Usually standard form contracts
iv. R § 211: Standardized Agreements
1. § 211(3): Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement
2. Comment f: If the terms go against the “dickered” terms or the main purpose of the agreement, or if they are bizarre or oppressive, it can be inferred that there was reason to believe that the other party would not accept the terms 
a. If terms…
i. Go against dickered terms
ii. Go against main purpose of agreement
iii. Are bizarre/oppressive
b. We can infer the other party knew they would not be acceptable 
v. Three Factors Significant:
1. Use of a standard form
2. Inequality of bargaining power
a. Party writing form is a repeat player; knows more about applicable law and circumstances 
3. Absence of choice other than to accept or reject the contract/take it or leave it
3. Parol Evidence Rule 

a. Overview
i. Parol Evidence Rule: determines whether the fact-finder may or may not consider that parol evidence and decide whether the term should be included in the final agreement 
1. If PER applies, the term is not admissible unless an exception applies
2. If PER does not apply, the term is admissible
ii. Applies when…
1. Written agreement has been executed by parties 
2. A party tries to introduce evidence (written or oral) of a term that they claim is in the final contract but does not appear in the final written agreement (parol evidence)
a. Preference: don’t allow this additional evidence 
b. Roadmap:
i. Does PER apply? 
1. If not, evidence is admissible 
a. Ex. if there was only an oral contract
2. If yes, is the writing totally integrated?
a. If yes, then judge will refuse to admit parol evidence unless there is an exception
b. If no, then the evidence is partially integrated ( is the evidence consistent and not contradictory with the writing?
i. If yes, then judge admits parol evidence to supplement partially integrated agreement
ii. If no, judge will refuse to admit parol evidence unless there is an exception 
c. Determining Whether the Parol Evidence Rule Applies
i. Step 1: Is it Parol Evidence?
1. Parol Evidence: Written and oral terms agreed to before execution of writing, oral terms agreed to contemporaneously with execution of writing 
2. NOT Parol Evidence: Written evidence agreed to contemporaneously, written and oral evidence after the execution of the writing
ii. Step 2: Is the contract totally or partially integrated? (Determined by a judge)
1. Totally Integrated Agreements: 
a. Writing contains all terms ( parol evidence NOT allowed
b. Terms may neither be contradicted nor supplemented by parol evidence
c. The entire contract is reduced to the writing, and may not be supplemented by parol evidence
2. Partially Integrated Agreements:
a. Not a final expression of all terms of their agreement ( parol evidence allowed
b. May be supplemented by parol evidence of “consistent additional terms” but may not be contradicted 
i. Consistent additional terms are those that might naturally be omitted
c. If the contract is neither final nor complete, the writing is not integrated at all and parol evidence is admissible even if it contradicts draft terms
3. Approaches to Determining Whether Contract is Totally or Partially Integrated
a. Classical Approach/Four Corners Test
i. Judge must determine whether writing was intended to be a comprehensive statement of the parties’ agreement
ii. Judge decides the parties’ intent to integrate their writing purely on the basis of the four corners of the written document, without recourse to any extrinsic evidence
iii. Merger clause is conclusive or near conclusive evidence of complete integration
b. Modern Approach *follow this approach on the exam*
i. If writing appears to be complete, it is deemed a total integration unless reasonable persons in the position of the parties “might naturally” exclude the alleged additional term from the writing
c. More Modern Approach
i. Allows judges to consider extrinsic and contextual evidence to determine parties’ intent on the issue of integration. Judge determines whether a jury could find that the written contract did not state the entire deal (and thus is partially integrated)
ii. Merger clause may just be a factor to be considered
d. Exceptions to Parol Evidence Rule (Admissible Evidence)
i. Extrinsic evidence to explain the meaning of written terms contained in the writing
1. Classical courts first require finding the writing is ambiguous on its face
2. Modern courts are more liberal: extrinsic evidence is admissible if the language of the contract is reasonably susceptible to the proposed meaning (Taylor)
ii. Collateral Agreement Rule
1. If the parol evidence is sufficiently distinct from the scope of the integrated writing, it can be seen as intended as a separate ancillary contract (additional contract)
2. Two agreements must be separate enough (separate consideration, different subject matter, etc.) 
3. Libby: argument that the warranty was a separate contract (not accepted by court)
iii. Extrinsic evidence to show duress, mistake, material misrepresentation, and other bases for invalidating contract (providing a contract defense)
1. Sherrod: there are some limitations on fraud exception 
2. EXAMPLE:
a. Seller and buyer enter into a written agreement to sell the seller’s house. The agreement is silent as to the presence of termites. Before closing, seller says “you’ll be glad to know we checked and there are no termites.” The house, in fact, had a horrible termite problem. Buyer may introduce evidence of seller’s oral statements to show fraud/misrepresentation. 
iv. Evidence that the agreement was subject to a condition that must happen before any contractual obligation arises (condition precedent)
1. EXAMPLE:
a. Developer and builder draft a written contract whereby builder will construct a shopping mall according to the developer’s plans. Before signing, the developer says, “of course, this whole deal depends entirely on my being able to get financing.” Builder replies “of course” and they sign. If no financing is obtained and the developer tells the builder that no construction will take place, the builder may sue developer for breach of contract. However, the developer can introduce evidence of their oral conversation regarding the condition. 
e. UCC Approach to Parol Evidence 
i. UCC takes a contextual approach to the admissibility of parol evidence
ii. The decision-maker must always examine the words in light of commercial context
iii. UCC has strong presumption in favor of partial integration 
iv. UCC §2-202: 
1. Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented…
a. By course of performance, course of dealing, or usage of trade
i. Seen in: Nanakuli Paving v. Shell Oil 
b. By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
v. Careful Negotiation of Trade Usage 

1. Can parties to a contract negate the effect of a trade usage or a prior course of dealing by express contractual language?

a. Mere boilerplate language generally negating effect of trade usage or course of dealing not conclusive

b. UCC § 2-202 Comment 2: course of dealing and trade usage are part of agreement unless carefully negated

c. Clause needs to specifically negate a particular trade usage or course of dealing
4. Supplementing the Agreement

a. Implied Terms

i. Types:

1. Terms implied-in-fact: agreed to in some meaningful sense by the parties themselves

2. Terms implied-in-law: may be implied due to a statute, common law, or because court feels it is appropriate

ii. Restatement Approach
1. R § 204 – Supplying an Omitted Essential Term
a. When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court
iii. UCC Approach 
1. More specific than Restatement on what terms to be supplied (i.e. gap fillers)
2. When do gap fillers apply?
a. UCC § 2-204(3): Gap fillers apply where parties to an otherwise enforceable contract have not agreed about a term
3. Default Rules
a. Price of Goods (§ 2-305) 
i. Open price term will not prevent enforcement of a contract if parties intended to be bound
ii. If parties later fail to agree on price, the courts may enforce a reasonable price
iii. If one party has the power to fix the price, she must do so in “good faith”
b. Mode, place, and time of delivery (§§2-307,08,09) 
c. Warranties (§2-312,13,15)
d. Exclusive Dealings (§2-306(2)) 
i. Best Efforts: A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
ii. Wood v. Lady Duff-Gordon
e. Termination of a Contract (§2-309(3))
i. Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable 
ii. Leibel v. Raynor Manufacturing Co. 
iii. How to contract around this? 
1. Have an “agreed event”
2. Include a provision in the contract dispensing with notification
4. No gap fillers for…
a. Subject matter of contract and
b. Quantity (if missing, no contract) 
i. However, requirement/output contracts acceptable 
b. The Implied Obligation of Good Faith

i. The Requirement of Good Faith
1. UCC § 1-304: “Every contract…imposes an obligation of good faith in its performance and enforcement”
2. R § 205: “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement”
ii. Definition of Good Faith
1. UCC § 1-201(20): “honesty in fact and the observance of reasonable commercial standards of fair dealing”
2. R § 205 Comment: “faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party” 
3. Purpose: Protect (not spoil) the fruits of the contract
4. EXAMPLE:
a. A, the owner of a shopping center, leases part of it to B, giving B the exclusive right to conduct a supermarket
b. During the term of the lease, A acquires adjoining land and leases part of the adjoining land to C for a competing supermarket 
c. Assuming the lease was silent as to this type of activity, B may argue that A acted in bad faith 
iii. Good Faith Determination [Expectations + Purposes]
1. To determine what is considered good faith performance, courts must consider expectations of the parties and purposes for which the contract was made
2. Implied covenant can’t contradict or override express terms, but can qualify parties’ rights 
3. Good Faith in Performance: evasion of the spirit of the bargain, lack of diligence and slacking off, willful rendering of imperfect performance, abuse of a power to specify terms, and interference with or failure to cooperate in the other party's performance.

4. Good Faith in Enforcement: conjuring up a pretended dispute, asserting an interpretation contrary to one's own understanding, falsification of facts, taking advantage of the necessitous circumstances of the other party to extort a modification of a contract for the sale of goods without legitimate commercial reason, harassing demands for assurances of performance, rejection of performance for unstated reasons, willful failure to mitigate damages, abuse of a power to determine compliance or to terminate the contract
iv. Applying the Implied Covenant of Good Faith
1. Open Price Terms
a. UCC § 2-305(2): “a price to be fixed by the seller or by the buyer means a price for him to fix in good faith”
i. Good faith includes observance of reasonable commercial standards of fair dealing in the trade
ii. In the normal case, a posted price, price in effect, or market price, satisfies this requirement
iii. Exception: 
1. Mathis v. Exxon: breach of duty could be shown through improper motive even if prices set might appear to be objectively reasonable
2. Output/Requirement Contracts
a. Requirement Contract: buyer agrees to purchase all of a particular good or service it requires from one seller
b. Output Contract: seller agrees to sell all of its output of a particular good or service to a buyer

c. Risk involved in these contracts: buyer can be flooded by a seller’s output (sometimes mitigated by providing minimum or maximum quantity)

d. § 2-306(1): “… no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise completed prior output or requirement may be tendered or demanded” 

e. These contracts probably have no implied floor, but do have an implied ceiling 

3. Satisfaction Clauses 

a. Seen in Morin v. Baystone
b. Objective Approach: often employed where commercial quality, operative fitness, or mechanical utility are in question

c. Subjective Approach: often employed where personal aesthetics or fancy are at issue 
d. Restatement Approach: preference for objective standard, but parties intent is paramount 

c. Warranties

i. Caveat emptor: let the buyer beware
1. Historically, at common law the seller bore no responsibility for the quality of the product he was selling unless he expressly guaranteed it or gave a warranty to the buyer 

ii. Express Warranty

1. UCC § 2-313

2. Does NOT require that the seller have the intent to create an express warranty

3. Elements:

a. Must show that the seller made a sufficiently factual promise about the qualities or attributes of the goods which turned out not to be true 

i. Affirmation of fact relating to the goods

ii. Description of the goods

iii. Sample or model shown
iv. NOTE: 

1. Seller need not use the word “warranty”
2. Doesn’t include puffery
a. Bayliner: “this model boat delivers the kind of performance you need to get to the prime offshore fishing grounds” ( merely a commendation, not a factual promise
b. Must show that the factual promise was part of the basis of the bargain
i. If the seller, at some point before the transaction, made a factual promise, then we presume that the factual promise was part of the basis of the bargain unless the seller can rebut that presumption by showing that the buyer did not rely on that factual promise
c. Must show that whatever damage suffered is due to the failure of the good to live up to the promise
i. There must be a causal relationship
iii. Implied Warranty of Merchantability 

1. UCC § 2-314 

2. Elements: 

a. Seller of the good was a merchant with respect to the goods sold 

b. Goods sold by the seller were not merchantable (not of average quality) 

i. Merchantable: 

1. They “pass without objection in the trade”

2. Are “of fair average quality”

3. Are “fit for the ordinary purposes for which such goods are used” 

ii. Course of dealing could have an effect on what is merchantable. 

1. EXAMPLE: If you’ve been selling a person a product for a number of years, you cannot start providing them with products below the regular expected quality  
iii. Bayliner: Court agreed with Bayliner that although the boat did not meet the needs of this particular sport fisherman, there was no evidence that the boat was not merchantable as an offshore fishing boat
c. Breach caused the buyer’s damage

i. Proximate cause of the loss

iv. Implied Warranty of Fitness for a Particular Purpose 

1. UCC § 2-315

2. Not limited to merchant sellers 

3. Elements:

a. Buyer had an unusual or particular purpose in mind for the goods

b. Seller had reason to know of this purpose 

i. EXAMPLE: buyer has told the seller of this purpose

c. Seller has reason to know that buyer is relying on seller’s skill or judgment to select or furnish goods that will meet buyer’s needs

d. Buyer in fact relied on seller’s skill or judgment in selecting suitable goods

e. Goods were not fit for the buyer’s particular purpose 

v. Disclaimers 

1. UCC § 2-316

2. Express Warranty Disclaimers

a. Difficult to disclaim

b. Written warranty: 

i. Warranty language (“promises”) followed by disclaimer (“no warranties”) in same document 

c. Oral warranty followed by document disclaiming express warranties:

i. PAROL EVIDENCE PROBLEM: buyer wants to introduce evidence to contradict the written disclaimer  

ii. Buyer can argue the document is not an integration, there was fraud, or there was misrepresentation

iii. Some courts find that the disclaimer is unconscionable and declare it void 

3. Implied Warranty Disclaimers

a. General Rule: disclaimers must be conspicuous

i. “AS IS”; “WITH ALL FAULTS”

b. Merchantability

i. Must mention “merchantability”

ii. “Seller…disclaims all warranties, including the warranty of merchantability”

c. Fitness for a Particular Purpose

i. Only need a general disclaimer of warranties 

ii. “There are no warranties which extend beyond the description on the face thereof”

d. Cannot disclaim the implied warranty of habitability for dwellings

4. TREND: Many courts view disclaimers with suspicion and will refuse to enforce a disclaimer unless it is clear, unambiguous, and reflects both parties’ expectations

5. Assessing Performance and Breach

a. Breach of Contract
i. R § 235(2): Breach is “any non-performance” of a contractual duty at a time “when performance of that duty…is due” 
ii. Performance is not due if for any reason nonperformance is “justified”
iii. Two Questions:
1. When is one party’s performance due, so that failure to perform will be a breach?
2. When is nonperformance by a party justified under the terms of the agreement?
b. Conditions and Promises 
i. Contract terms may be interpreted as…
	Type of Contract Term
	Definition

	Conditions
	Failure excuses performance by promisee, but does not entitle promisee to damages 

Ex. “If”, “On condition of”, “Subject to”, “Provided that”

Types:

1. Express Conditions: non-occurrence excuses performance

2. Implied/Constructive Conditions: non-occurrence may excuse performance if there has not been substantial performance

	Promises
	Failure to perform entitles promisee to damages; it does not excuse promisee’s performance unless that failure is a material or total breach

Default, If ambiguous

	Promissory Conditions
	Failure to perform entitles promisee to damages and excuses promisee’s performance


ii. Conditions
1. Condition Precedent: an act or event, other than lapse of time, which must occur before a duty to perform a promise in the contract arises
a. May be express or implied
b. If condition is satisfied, the promisor will have to render performance
c. If the condition is not satisfied, the promisor may not have to render performance
2. Express Condition: agreed to by the parties themselves
a. Express conditions must be literally performed and are not subject to the doctrine of substantial performance, as constructive conditions are
b. LANGUAGE: “If, on condition of, subject to, provided that”
c. EXAMPLE:  “I will purchase your house if I can get financing”
3. Implied or Constructive Condition: imposed by the court as justice requires
a. Substantial Performance will suffice to satisfy the condition
b. Preference: if language is ambiguous, the court will interpret it as a promise or constructive condition
c. EXAMPLE: If one party materially breaches a contract, the other party’s contract obligations are suspended 
4. R § 225 – Effects of the Non-Occurrence of a Condition
a. Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused
b. Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur 
c. Excusing the Non-Occurrence of an Express Condition (Oppenheimer)
i. To avoid forfeiture [has to be more of a partial breach]
1. R § 229: to the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange
a. Forfeiture: denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange

b. Summary:

i. Condition cannot be material

ii. Disproportionate forfeiture 

1. How much time and resources have been invested?

2. Could they be deployed elsewhere?
c. Illustration: A contracts to build a house for B, using pipe of Reading manufacture. In return, B agrees to pay $75,000 in progress payments, each payment to be made “on condition that no pipe other than that of Reading manufacture has been used.” Without A's knowledge, a subcontractor mistakenly uses pipe of Cohoes manufacture which is identical in quality and is distinguishable only by the name of the manufacturer which is stamped on it. The mistake is not discovered until the house is completed, when replacement of the pipe will require destruction of substantial parts of the house. B refuses to pay the unpaid balance of $10,000. A court may conclude that the use of Reading rather than Cohoes pipe is so relatively unimportant to B that the forfeiture that would result from denying A the entire balance would be disproportionate, and may allow recovery by A subject to any claim for damages for A's breach of his duty to use Reading pipe.
ii. Waiver or Estoppel

1. Waiver: “an intentional relinquishment of a known right” (R§84(1))

a. To waive a condition, the condition must not be material (must not be a material part of the deal)

b. If the condition is not minor, may still use estoppel 

2. Estoppel: obligor expresses intent not to insist on it, followed by obligee’s prejudicial reliance on that manifestation of intention

a. EXAMPLE: Oppenheim says, “You don’t have to deliver written notice” and Oppenheimer relies on this statement. 

iii. Wrongful Prevention

1. R § 245: condition excused if the promisor wrongfully hinders or prevents condition from occurring 

d. Types of Breaches 
i. Partial Breach: breach that is not significant (ex. using Cohoe wrought iron pipe instead of Reading)

1. Minor deviations (partial breach) don’t amount to a failure of a condition to the other party’s duty to perform (they just give rise to damages) 

ii. Material Breach: failure to perform a significant performance obligation (ex. Sackett’s failure to tender the balance of the purchase price)

1. Non-breaching party may suspend performance

2. Doesn’t discharge obligation unless it becomes a total breach 

3. How to tell if the breach is material?

a. Jacobs & Young Factors:

i. “We must weigh the purpose to be served, the desire to be gratified, the excuse for deviation from the letter, the cruelty of enforced adherence. Then only can we tell whether literal fulfillment is to be implied by law as a condition.”

iii. Total Breach: a material breach that has not been cured after a reasonable period of time

1. Cure: missed payment on close of business on Wednesday but delivered it Thursday morning. 

2. Total breach can be immediate if time is of the essence 

e. Determining Whether Non-Breaching Party Must Perform
i. Step 1: Was the breach material? 
1. NOTE: if breaching party’s performance is an express condition precedent, non-breaching party can withhold performance 
2. When is a breach material? (When is performance substantial?)

a. R § 241 – Factors to Consider

i. Focus on Non-Breaching Party

1. Extent to which injured party will be deprived of the benefit which he reasonably expected

2. Extent to which injured property can adequately be compensated for part of benefit of which deprived

a. Look to dates: if clear that A must get something by December 1…then B’s delivery on December 31 will be a material breach 

ii. Focus on Breaching Party

1. Extent to which party failing to perform will suffer forfeiture
2. Likelihood that the party failing to perform will cure his failure

3. Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing 

a. Ex. Jacobs & Young: honest mistake 

ii. Step 2: If breach is material, then determine whether the breach is total
1. R § 242 – When is breach total?
a. Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements 
b. Extent to which the agreement provides for performance without delay and whether the circumstances indicate that performance or an offer to perform by that day is important

i. Ex. degree of importance that the terms of the agreement attach to performance without delay

f. UCC Approach: Perfect Tender
i. UCC § 2–601 – Buyer's Rights on Improper Delivery

1. …If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

a. Reject the whole; or

b. Accept the whole; or

c. Accept any commercial unit or units and reject the rest.

ii. There is a breach of contract when the seller sends the buyer non-conforming goods
1. EXCEPTION:
a. Buyer makes an offer
b. Seller ships goods, all or some of which are nonconforming 
c. Normally, this would be a breach because of the perfect tender rule 
d. However, if the seller tells the buyer they are sending the goods as an accommodation, it is not a breach 
g. Anticipatory Repudiation
i. Repudiation (R § 250, UCC § 2-610): clear and unequivocal statement by the obligor to the obligee indicating that the obligor will commit a breach that would qualify as a material and total breach of the contract
1. How Clear and Unequivocal?
a. R § 250 Comment b: Mere expression of doubt as to his willingness or ability to perform is not enough to constitute a repudiation, although such an expression may give an obligee reasonable grounds to believe that the obligor will commit a serious breach and may ultimately result in a repudiation…However, language that under a fair reading “amounts to a statement of intention not to perform except on conditions which go beyond the contract” constitutes a repudiation.
b. Illustration: On April 1, A contracts to sell and B to buy land, delivery of the deed and payment of the price to be on July 30. On May 1, A tells B that he will not perform. A's statement is a repudiation. 
c. Illustration: The facts being otherwise as stated in Illustration 1, A does not tell B that he will not perform but says, “I am not sure that I can perform, and I do not intend to do so unless I am legally bound to.” A's statement is not a repudiation.

ii. Effect of Anticipatory Repudiation
1. Non-repudiating party is discharged from performing, and
2. May sue immediately for damages
a. Need not wait until performance is due 
iii. Retraction of Repudiation
1. Party can retract their repudiation if…
a. Non-repudiating party has not relied on the repudiation (materially changing their position in reliance on repudiation)
b. Non-repudiating party has not yet indicated that they consider the repudiation final
2. An effective retraction triggers the non-repudiating party’s obligation to perform 
iv. Reasonable Grounds for Insecurity
1. R § 251: When a Failure to Give Assurance May Be Treated as a Repudiation

a. Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance…the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.

i. Reasonable Grounds:

1. Party has failed to perform obligations under the contract

2. Party hears rumors from a trustworthy source 

3. Statements by the possibly breaching party 

b. The obligee may treat as a repudiation the obligor's failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.
i. What is a “reasonable time” will depend on the circumstances
1. Generally, 30 days
2. IN SUM: Assuming there are reasonable grounds for insecurity, the non-breaching party can suspend performance and demand an adequate assurance of performance. If assurances are not given or are inadequate, then the non-breaching party may treat the failure to respond as a repudiation
3. Illustration: On May 1, A contracts to sell and B to buy a parcel of land for $50,000, delivery of the deed and payment of the price to be on July 30. Unknown to both A and B, C has a dower interest in the land. On May 15, B discovers this and demands that A give him adequate assurance of due performance. A fails to do so, and B commences an action against A on July 1. B had reasonable grounds to believe that A would commit a breach by non-performance that would of itself have given B a claim for damages for total breach. If the court concludes that a reasonable time for A to give assurances had passed on July 1, B properly treated A's failure to give assurances as a repudiation. B then has a claim for damages against A for total breach.

IS NON-PERFORMANCE PERMISSIBLE?

1. Defenses to Enforcement

a. Incapacity

i. R § 12(2) – Capacity to Contract
1. Classes of people lacking capacity to contract:
a. Minority (infants)
b. Mental incapacity
c. Intoxication
ii. Minors/Infants
1. General Rule: Contracts entered into by minors are voidable at the minor’s election before or within a reasonable period after reaching the age of majority
a. R § 14: Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person's eighteenth birthday
b. Contract VOIDABLE
2. Affirmation/Ratification by Minors 
a. R § 85: No consideration necessary for the minor to be bound by the contract
b. Express Ratification
i. Minor expressly ratifies the contract
ii. Illustration:  A, an infant, promises B to pay him $100 in consideration of a bicycle which B transfers to him. The bicycle is worth $60. On coming of age A promises to pay B the sum he originally agreed to pay. He is bound to do so. If instead of such a promise he promises to pay a smaller sum, as $40, he is also bound, but only to that extent.

c. Implied in Fact Ratification
i. Not explicit, minor acts in a way that makes it clear they want to abide by the contract
ii. EXAMPLE: Minor keeps making car payments on car bought while a minor
d. Implied by Law (Silence) Ratification
i. Minor turns 18 and does not do anything for a reasonable amount of time
3. Effect of Disaffirmance by Minors 
a. Traditional/Restatement Approach: minor does not need to restore the dealer to the position they were in before
b. Modern Approach: seller is entitled to setoff for loss in value 
i. “Where the minor has not been overreached… and the contract is a fair and reasonable one, and the minor has actually paid money on the purchase price, and taken and used the article purchased, [the minor] ought not to be permitted to recover the amount actually paid, without allowing the vendor… reasonable compensation for the use of, depreciation, and willful or negligent damage to the article purchased, while in the minor’s hands” (Dodson)
4. Effect of Misrepresentation
a. Minor can void the contract but must pay full restitution to the non-minor 
5. Necessities Exception
a. Even under the traditional rule, the right of a minor to avoid a contract has been subject to a limitation for the reasonable value of necessities
b. Recovery for non-minor is based on restitution rather than enforcement of the contract
c. Necessities include items one needs to live: water, clothing, shelter, etc. 
d. EXAMPLE: Sally, age 10, walks into store and asks for loaf of bread and says she’ll pay next week. Next week, Sally refuses to pay and owner sues. Who wins? The store owner because the contract was for a necessity
iii. Mental Incapacity
1. Establishing Mental Incapacity

a. Burden of Proof: The party alleging they are mentally incompetent has the burden of proving they are mentally incompetent

b. Testimony: expert testimony, conduct, adjudications of incompetency 

2. R § 15(1): Power of Avoidance
a. A contract is voidable by a person if by reason of mental illness or defect that person is unable to:

i. Understand in a reasonable manner the nature and consequences of the transaction (contracting), or 

1. Traditional Approach

ii. Act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

1. Volitional Test

b. Within a reasonable time after termination of the mental incapacity the individual must either void the contract or ratify it 
i. Contract VOIDABLE
3. R § 15(2): Restoration
a. Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance…terminates to the extent that the contract has been so performed in whole or in part… that avoidance would be unjust. In such a case a court may grant relief as justice requires

i. Comment: If the contract is made on fair terms and the other party has no reason to know of the incompetency, performance in whole or in part may so change the situation that the parties cannot be restored to their previous positions or may otherwise render avoidance inequitable. The contract then ceases to be voidable. 
ii. Illustration: A, an incompetent spouse not under guardianship, mortgages land on fair terms to B, a bank which has no knowledge or reason to know of the incompetency, for a loan of $2,000. At A's request the money is paid to the other spouse, C, who absconds with it. The contract is not voidable.
iv. Intoxication
1. R § 16: A contract is voidable if a party has reason to know that because of intoxication the other person is unable to either understand the transaction or act in a reasonable manner
a. Once the intoxication no longer affects the individual, the individual has a reasonable time to either disaffirm or ratify the contract
b. Contract is VOIDABLE
2. EXAMPLES: 
a. Kermit, while in a state of extreme intoxication, signs and emails a written offer on fair terms to sell his green car to Fozzie, who has no reason to know of the intoxication. Fozzie accepts the offer and Kermit sues to rescind. Fozzie wins because he had no reason to know of Kermit’s intoxication. 
b. Fozzie wants Kermit’s green car but Kermit has refused to sell. Fozzie gets Kermit drunk and Kermit agrees to sell the car for $10,000, the fair market value. Kermit tries to rescind the contract. Kermit wins because Fozzie had reason to know that Kermit did not want to sell the car. 
b. Duress and Undue Influence

i. Duress by Physical Compulsion
1. R § 174: If a party enters into a contract solely because he or she has been compelled to do so by the use of physical force, the contract is void
a. Physical threat ( Contract VOID
ii. Duress by Improper Threat
1. R § 175: If a party enters into a contract because of an improper threat that leaves the victim with no reasonable alternative but to assent to the proposed deal, the contract is voidable by the victim
a. Improper threat ( Contract VOIDABLE
2. Requirements for Duress by Improper Threat:
a. A wrongful or improper threat
i. R § 176(1): A threat is improper if what is threatened is…
1. A crime or tort
2. A criminal prosecution
3. Bad faith use of a civil process; or
4. A breach of the duty of good faith and fair dealing under an existing contract (must have a pre-existing contract)
ii. R § 176(2): A threat is improper if the resulting exchange is not on fair terms, and…
1. The threatened act would harm the recipient and not significantly benefit the party making the threat
2. Prior dealing between parties significantly increases the effectiveness of the threat
3. The threatened action is a use of power for illegitimate ends 
a. Illustration: A, a municipal water company, seeking to induce B, a developer, to make a contract for the extension of water mains to his development at a price greatly in excess of that charged to those similarly situated, threatens to refuse to supply to B unless B makes the contract. B, having no reasonable alternative, makes the contract. Because the threat amounts to a use for illegitimate ends of A's power not to supply water, the contract is voidable by B.
b. A lack of reasonable alternative
i. Alternative sources of goods, services, or funds when there is a threat to withhold such things; toleration if the threat involves only a minor vexation
ii. Illustration:  A, who has contracted to sell goods to B, makes an improper threat to refuse to deliver the goods to B unless B modifies the contract to increase the price. B could buy substitute goods elsewhere but does not attempt to do so. The purchase of substitute goods and a claim for any damages is a reasonable alternative, the threat does not amount to duress, and the contract is not voidable by B.
c. Threat induced the threatened party into accepting the contract
i. This is a subjective test 
ii. Illustration: A, seeking to induce B to make a contract to sell land to A, threatens to poison B unless B makes the contract. The threat would not be taken seriously by a reasonable person, but B is easily frightened and attaches importance to the threat in deciding to make the contract. The contract is voidable by B.
iii. Undue Influence
1. Undue influence ( Contract VOIDABLE
2. R § 177 – When Undue Influence Makes a Contract Voidable
a. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.
b. If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.
c. If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.
3. Requirements for Undue Influence:
a. Special relationship between the victim and the other party
i. Victim under the domination of the other
1. Illustration: A, an elderly and illiterate man, lives with and depends for his support on B, his nephew. B tells A that he will no longer support him unless A makes a contract to sell B a tract of land. A is thereby induced to make the proposed contract. Even though B's conduct does not amount to duress, it amounts to undue influence because A is under the domination of B, and the contract is voidable by A.
ii. Relationship makes the victim susceptible to influence by the other
1. Illustration: A, who is not experienced in business, has for years been accustomed to rely in business matters on the advice of his friend, B, who is experienced in business. B constantly urges A to make a contract to sell to C, B's confederate, a tract of land at a price that is well below its fair value. A is thereby induced to make the contract. Even though B's conduct does not amount to misrepresentation, it amounts to undue influence because A is justified in assuming that B will not act in a manner inconsistent with his welfare, and the contract is voidable.
b. Improper persuasion of the victim by the “stronger” party
i. Has stronger party seriously impaired the free exercise of judgment by the victim? (R § 177 Comment b) 
c. Misrepresentation and Fraud

i. R § 159: A misrepresentation is an assertion that is not in accord with the facts
1. A factually incorrect representation made by one of the parties at the time of contracting 
ii. R § 164(1): A contract is voidable if “a party’s manifestation of assent is induced either by a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying 
1. This is considered Fraud in the Inducement 
2. Contract VOIDABLE
iii. Elements of Fraud in the Inducement
1. Misrepresentation of an existing fact

a. Not Actionable:

i. Opinions generally not actionable

1. Facts vs. Opinion (R § 168(1))

2. Puffery not actionable 

3. Predictions about future events not actionable

ii. Silence generally not actionable 

iii. Non-disclosure generally not actionable

b. Actionable:

i. Opinion when speaker does not believe it (R § 168(2))

ii. Opinion in special circumstances (R § 169)

1. Ex. Relationship of trust and confidence

iii. Affirmative actions to conceal (R § 160)

1. An action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist 

iv. Non-disclosure when… (R § 161)

1. Subsequent information renders prior statement misleading before execution

a. Must disclose new information so prior statement is not a misrepresentation

2. Relation of trust/confidence

a. Trustee, fiduciary, agent 

b. Duty outside contract law 

3. Required by good faith and fair dealing 

a. Two Factors:

i. Whether the information (ex. existence of termites) can be treated as the property of the party who possesses the information. Did the party invest time and efforts in obtaining information?

ii. Whether the fact would be easily discoverable

2. Fraudulent or material

a. Fraudulent (R § 162(1))

i. Knowledge: you know the statement is false

ii. Recklessness: make statement with no basis for the claim

b. Material 

i. R § 162(2): A fact is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.

3. Actually relied upon by the innocent party

a. R § 167: A misrepresentation induces a party’s manifestation of assent if it substantially contributes to his decision to manifest assent

4. Reliance was reasonable
a. R § 172 – When Fault Makes Reliance Unjustified 
i. A recipient's fault in not knowing or discovering the facts before making the contract does not make his reliance unjustified unless it amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.
iv. Fraud in the Execution
1. Fraud in Inducement vs. Fraud in Execution
a. Inducement: there is fraud in one aspect of the transaction → contract is voidable 

b. Execution: there is fraud in the essence of the transaction → no contract at all

2. R § 163: If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.
a. Misrepresentation as to character/essential terms of contract

b. Must show party was justified in relying on the misrepresentation 
d. Unconscionability

i. UCC § 2-302: Unconscionable Contract or Clause.
1. If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

2. When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

ii. Requirements for Unconscionability 

1. Most courts require both procedural and substantive unconscionability at the time the contract was entered into for a conclusion of unconscionability

a. Doesn’t have to be in equal measure

b. Judge as of the time the contract was made

2. Procedural Unconscionability Factors (the absence of meaningful choice)

a. Contracts of adhesion

b. High pressure tactics 

c. Inequality of bargaining power 

3. Substantive Unconscionability Factors (terms which are unreasonably favorable to the other party) 

a. Does the term shock the conscience?

b. Is the term one-sided or oppressive?

c. Is the term consistent with business practices in the industry?

d. Is there an economic justification for the clause?

iii. Remedy
1. Determined by a judge, rather than the jury. 

2. Court has wide discretion:

a. May hold the contract as a whole is unconscionable and refuse to enforce it

b. May enforce the basic bargain but change its terms to eliminate the unconscionable aspects or alter the terms to make it fair

3. Courts careful in using the doctrine, and if they do apply the doctrine they tend to aim to interfere as little as possible with the contract’s terms

e. Public Policy

i. R § 178(1) – When a Term is Unenforceable on Grounds of Public Policy

1. A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.
ii. Contracts Against Public Policy
1. Even if there is no rule of law that forbids the contract, the court may invoke its discretionary power to refuse to enforce a contract as contrary to public policy
a. AKA: The contract so harms the public interest that it shouldn’t be recognized as valid
b. EXAMPLES:
i. Tort liability disclaimers
ii. Covenants not to compete
iii. Others (surrogacy contracts, etc.)
iii. Types of “Illegal” Contracts

1. Agreements for performance of a criminal act 

2. Agreements in which seller knows of buyer’s illegal purpose

3. Agreements involving bribery

4. Agreements for services provided by parties who should be but are not licensed 

iv. Treatment of Illegal Contracts

1. Court will not enforce an illegal contract or term, even if it’s clear that the parties entered into the contract voluntarily and there was no improper bargaining 

2. Generally, courts will not intervene in the dispute to help either party and will just leave the parties as it finds them (i.e. no enforcement, no restitution)

a. Exceptions:

i. In Pari Delicto Doctrine
1. One party has not done anything bad yet, argues that the other party is more blameworthy. 

2. Example: insider trading

ii. Locus Poenitentiae Doctrine

1. Parties enter into the contract, but one party repents and decides they want their money back. That party has the right to get their money back (via restitution) because they repented before committing the illegal act. 

2. Justification for Non-Performance

a. Mistake

i. Roadmap:
1. Was there a mistake of fact?
2. Does the mistake have a material impact on the bargain?
3. Who should bear the risk?
ii. Mistake of Fact
1. Mistake (R § 151): a mistake is a belief that is not in accord with the facts
a. An error of fact: an error about some thing or event that had actually occurred or existed at the time the contract was entered into and can be ascertained by objective evidence. 
2. Mutual Mistake: both parties are mistaken about a shared basic factual assumption upon which they both base their bargain
a. General Rule: a contract may be rescinded because of a mutual misapprehension of the parties, but this remedy is granted only in the sound discretion of the court. 
3. Unilateral Mistake: one party has made a mistake about a factual assumption upon which he/she bases her bargain
a. Options: 
i. One of the parties knows the truth, or
ii. Neither party knows the truth, but one of the parties has no interest in the fact (it does not affect its decision) 
iii. R § 152 – When Mistake of Both Parties Makes a Contract Voidable
1. Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake
2. In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.
iv. Summary: When Mutual Mistake Makes a Contract Voidable
1. Mistake made by both parties
2. Regarding a basic assumption on which contract was made
a. Illustration: A contracts to sell and B to buy a tract of land, the value of which has depended mainly on the timber on it. Both A and B believe that the timber is still there, but in fact it has been destroyed by fire. The contract is voidable by B.

3. Mistake has material effect on agreed exchange
a. Illustration: A contracts to sell and B to buy a tract of land, which they believe contains 100 acres, at a price of $1,000 an acre. In fact the tract contains 110 acres. The contract is not voidable by either A or B, unless additional facts show that the effect on the agreed exchange of performances is material.

4. Affected party did not bear the risk of mistake [ATA]
a. A party bears the risk of a mistake when… (R §154)
i. The risk is allocated to him by agreement of the parties, or
1. EXAMPLE: “As is” clause or other contract language
ii. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
1. “Conscious Ignorance”
2. EXAMPLE: Representatives of an estate sold two paintings for $60 without having them appraised. The paintings later proved to be worth more than $1 million. Court rejected the estate’s claim of mutual mistake because the representatives were aware of the possibility that the estate might include fine art but failed to employ a qualified expert before making the sale. The estate bore this risk. 
iii. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
1. Look to circumstances of the transaction
v. Remedy for Mutual Mistake 
1. A contract is voidable by the adversely affected party
2. The relief available for mutual mistake is generally rescission, along with any restitution that may be appropriate 
3. Exception: Reformation
a. When mutual mistake consists of the failure of the written contract to state accurately actual agreement of the parties, reformation of the contract to express parties’ mutual intent is the normal remedy (R §155)
vi. R § 153 – When Mistake of One Party Makes a Contract Voidable
1. Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and
a. The effect of the mistake is such that enforcement of the contract would be unconscionable, or
b. The other party had reason to know of the mistake or his fault caused the mistake.
vii. Summary: When Unilateral Mistake Makes a Contract Voidable
1. Mistake of one party

2. Regarding a basic assumption on which contract was made
3. Mistake has material effect on agreed exchange of performance
4. Material effect is adverse to person who made the mistake*
5. He/She does not bear the risk of the mistake under R § 154
6. The effect of the mistake is such that enforcement would be unconscionable OR the other party had reason to know of the mistake or his fault caused the mistake
a. NOTE: If the other party had reason to know of the mistake or caused the mistake, look out for fraud and nondisclosure
b. Illustration: A writes B offering to sell for $100,000 a tract of land that A owns known as “201 Lincoln Street.” B, who mistakenly believes that this description includes an additional tract of land worth $30,000, accepts A's offer. If the court determines that enforcement of the contract would be unconscionable, it is voidable by B.

c. Comment d: Effect of reliance on unconscionability: Reliance by the other party may make enforcement of a contract proper although enforcement would otherwise be unconscionable. If the mistake is discovered and the other party notified before he has relied on the contract, avoidance by the mistaken party deprives the other party only of his expectation, the “benefit of the bargain.” If, however, the other party has relied on the contract in some substantial way, avoidance may leave that reliance uncompensated. In such a case, enforcement of the contract would not be unconscionable, even if it otherwise would be. If, however, the court can adequately protect the other party by compensating him for his reliance under the rules stated in § 158, avoidance is not then precluded on this ground.
b. Changed Circumstances: Impossibility, Impracticability, and Frustration

i. Impossibility
1. Elements:
a. After contract was made, an event occurred, the nonoccurrence of which was a mutual basic assumption of the contract

b. Event renders the party’s performance impossible

i. Objective vs. Subjective Impossibility: Courts require objective impossibility (must be literally impossible)
ii. Common Scenarios

1. R § 262 – Death or Incapacity of Person Necessary for Performance

2. R § 263 – Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance 

a. EXAMPLE: A enters into contract to buy a specific car. The car is destroyed. It is impossible for the seller to perform. 

3. R § 264 – Prevention by Governmental Regulation or Order (making performance illegal)
c. Party seeking relief was not at fault in causing the occurrence of the event

i. Fault includes negligence 

d. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances)

2. Partial Impossibility:

a. If all the elements of impossibility can be established as to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion

b. The remaining portion must be offered to the customers of the seller in a pro-rata basis

i. If the buyer does not wish only a pro-rata amount of order, he may reject without incurring liability
ii. Impracticability

1. R § 261: Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.
2. Elements:
a. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by the parties

i. Comment b: The continuation of existing market conditions and of the financial situation of the parties are ordinarily not a basic assumption on which both parties made the contract

b. Event renders the party’s performance impracticable (unduly burdensome)
i. A mere change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials, or costs of construction, unless well beyond the normal range, does NOT amount to impracticability since it is this sort of risk that a fixed-price contract is intended to cover.

ii. A party is expected to use reasonable efforts to surmount obstacles to performance and performance is impracticable only if it is so in spite of such efforts.

iii. Performance may be impracticable because extreme and unreasonable difficulty, expense, injury, or loss to one of the parties will be involved. 
1. Ex. Severe shortage of raw materials or supplies due to war, embargo, local crop failure, unforeseen shutdown of major sources of supply, or the like, which either causes a marked increase in cost or prevents performance altogether 
iv. Performance may also be impracticable because it will involve a risk of injury to person or to property, of one of the parties or of others, that is disproportionate to the ends to be attained by performance. 
v. Illustration: A contracts to produce a movie for B. As B knows, A's only source of funds is a $100,000 deposit in C bank. C bank fails, and A does not produce the movie. A's duty to produce the movie is not discharged, and A is liable to B for breach of contract.
vi. Illustration: On June 1, A agrees to sell and B to buy goods to be delivered in October at a designated port. The port is subsequently closed by quarantine regulations during the entire month of October, no commercially reasonable substitute performance is available and A fails to deliver the goods. A's duty to deliver the goods is discharged, and A is not liable to B for breach of contract.
vii. Illustration: A, a milkman, and B, a dairy farmer, make a contract under which B is to sell and A to buy all of A's requirements of milk, but not less than 200 quarts a day, for one year. B may deliver milk from any source but expects to deliver milk from his own herd. B's herd is destroyed because of hoof and mouth disease and he fails to deliver any milk. B's duty to deliver milk is not discharged, and B is liable to A for breach of contract. 
c. Party seeking relief was not at fault in causing the occurrence

d. Party seeking relief must not have borne the risk of the event occurring 

3. UCC § 2-615: Same Test for Impossibility and Impracticability

iii. Frustration 

1. R § 265: Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

2. Elements:

a. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by the parties

b. Event substantially frustrates a principal purpose of party entering into contract

i. Illustration: A and B make a contract under which B is to pay A $1,000 and is to have the use of A's window on January 10 to view a parade that has been scheduled for that day. Because of the illness of an important official, the parade is cancelled. B refuses to use the window or pay the $1,000. B's duty to pay $1,000 is discharged, and B is not liable to A for breach of contract.
ii. Illustration: A leases neon sign installations to B for three years to advertise and illuminate B's place of business. After one year, a government regulation prohibits the lighting of such signs. B refuses to make further payments of rent. B's duty to pay rent is discharged, and B is not liable to A for breach of contract.
c. Party seeking relief was not at fault in causing the occurrence of the event

d. Party seeking relief must not have borne the risk of the event occurring

3. Modifications
a. Overview

i. R § 73 – Performance of Legal Duty
1. Pre-Existing Duty: Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

a. Illustration: A, an architect, agrees with B to superintend a construction project for a fixed fee. During the course of the project, without excuse, A takes away his plans and refuses to continue, and B promises him an extra fee if A will resume work. A's resumption of work is not consideration for B's promise of an extra fee.

ii. R § 89 – Modification of Executory Contract

1. A promise modifying a duty under a contract not fully performed on either side is binding:

a. If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

i. Illustration: By a written contract A agrees to excavate a cellar for B for a stated price. Solid rock is unexpectedly encountered and A so notifies B. A and B then orally agree that A will remove the rock at a unit price which is reasonable but nine times that used in computing the original price, and A completes the job. B is bound to pay the increased amount.
ii. Illustration: A contracts with B to supply for $300 a laundry chute for a building B has contracted to build for the Government for $150,000. Later A discovers that he made an error as to the type of material to be used and should have bid $1,200. A offers to supply the chute for $1000, eliminating overhead and profit. After ascertaining that other suppliers would charge more, B agrees. The new agreement is binding.
b. To the extent that justice requires enforcement in view of material change of position in reliance on the promise 

i. Illustration: A contracts with B to carry a shipment of fish under refrigeration. During the short first leg of the voyage the refrigeration equipment on the ship breaks down and A offers either to continue under ventilation or to hold the cargo at the first port for later shipment. B agrees to shipment under ventilation but later changes his mind. A receives notification of the change before he has changed his position. A is bound to ship under refrigeration.

2. NOTE: Mutual Release may be another exception, although the Restatement rejects this

iii. UCC § 2-209(1)
1. An agreement modifying a contract within this Article needs no consideration to be binding.

2. Comment 2: the obligation of good faith serves as a bar to extortion of a modifying agreement without legitimate commercial reason

b. Written Modifications

i. Common Law:

1. Common law requires new consideration for modification

a. Pro: Provides evidence that modification took place, makes sure there is no extortion

ii. UCC:

1. UCC doesn’t require consideration for modification, but generally requires evidence of the modification in writing

2. UCC § 2-209(2)
a. UCC will enforce ‘no oral modification’ (NOM) clauses

b. Except between merchants, this clause must be separately signed 

3. UCC § 2-209(3)
a. Statute of Frauds must be satisfied as to modifications

4. UCC § 2-209(4) 

a. An attempt at modification/rescission may operate as a waiver

5. UCC § 2-209(5)
a. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

THIRD PARTY RIGHTS

1. Third Parties’ Rights as Beneficiaries
a. Issues

i. Standing: may the TPB enforce the contract?

ii. Vesting Rights and Defenses: may the promisor and promisee modify the third party beneficiary’s rights?

iii. Rights and Defenses: what rights and defenses may each of the parties assert?

b. Overview

i. Idea: Third party receives benefits
1. Promisor and promisee have contractual relationship
2. As part of the contract, the promisor has a duty to the TPB
3. This relationship is established at the time the contract is formed 
ii. R § 304: A promise in a contract creates a duty in the promisor to any intended beneficiary to perform the promise, and the intended beneficiary may enforce the duty
c. Intended vs. Incidental Beneficiaries (R § 302)
i. Intended Beneficiary (may sue): 

1. Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either
a. The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or
i. Creditor beneficiary: pre-existing duty
1. Illustration: A owes C a debt of $100. The debt is barred by the statute of limitations or by a discharge in bankruptcy, or is unenforceable because of the Statute of Frauds. B promises A to pay the barred or unenforceable debt. C is an intended beneficiary under § 302 (1)(a).
b. The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.
i. Donee beneficiary: gift (no pre-existing relationship)
1. Illustration: A, an insurance company, promises B in a policy of insurance to pay $10,000 on B's death to C, B's wife. C is an intended beneficiary under Subsection (1)(b).
ii. Incidental Beneficiary (may not sue): 
1. An incidental beneficiary is a beneficiary who is not an intended beneficiary.
2. Illustration: B contracts with A to erect an expensive building on A's land. C's adjoining land would be enhanced in value by the performance of the contract. C is an incidental beneficiary.
d. Defenses the Promisor Can Assert Against the Third Party Beneficiary

i. The promisor can assert against the TPB any defense or non-performance justification that the promisor could assert against the promisee

1. Contract voidable or unenforceable at the time of its formation

2. Contract ceases to be binding in whole or in part because of impracticability, public policy, non-occurrence of a condition, etc. 

ii. No defenses the promisee could assert against the TPB unless the contract otherwise provides.

e. Variation of a Duty to a Beneficiary (R § 311)
i. Can modify the contract unless:

1. Contract prohibits it

2. TPB materially changes his position in justifiable reliance on the promise

3. TPB brings suit on it

4. TPB manifests assent to it at the request of the promisor or promisee
a. Illustration: B contracts with A to pay C $200 which A owes C, and A notifies C of the contract by mail. C mails a letter to A assenting to the contract before receiving notification of a rescission by A and B. The rescission is ineffective against C.
2. Assignments
a. Overview

i. Assignment: When a party to an existing contract transfers to a third person her rights under the contract. 

1. An assignment is an act or manifestation by the owner of a right (the assignor) indicating his intent to transfer that right to another person (the assignee) 

2. Illustration: A has a right to $100 against B. A assigns his right to C. A's right is thereby extinguished, and C acquires a right against B to receive $100.

b. Requirements for a Valid and Enforceable Assignment (R § 317)
i. Manifestation by assignor of intent to transfer immediately 

1. Present transfer which requires no further action by assignor 

2. Promises to make an assignment

ii. An existing contract right
1. A contractual right is the ability to require the other party to perform or pay damages

2. Conditional Assignments (R § 320) 

a. The fact that the right is conditional does not prevent effective assignment, but assignment is subject to the same restrictions as in cases of unconditional rights.

b. Illustration: A holds an insurance policy in which the insurer promises to pay him $1000 at the end of twenty years if A makes specified payments of premiums. A can assign his conditional right.

3. Assigning Future Rights (R § 321)

a. An assignment of a right to payment expected to arise out of an existing employment or other continuing business relationship is effective in the same way as an assignment of an existing right.
b. However, other attempts to assign future rights are merely promises to assign
iii. Assignee manifests acceptance of assignment
iv. Assignment is permissible 

1. Generally, a contractual right can be assigned (R § 317(2), UCC § 2-210(2))

2. Exceptions:

a. Assignment conflicts with a statute or public policy

i. Ex. Assignment of wages, pre-judgment tort claims 

b. When assignment would have a material adverse effect on the other party (the obligor)

i. Materially change duty of obligor, increase burden or risk imposed on obligor

ii. Materially reduce the probability and value of the return performance to obligor

iii. NOTE: Courts generally hesitant to find that an assignment has a materially adverse effect on the obligor

1. Contracts for personal services will generally pass this test

2. Illustration: B contracts to support A for the remainder of A's life. A cannot by assignment confer on C a right to have B support C.

c. The assignment is validly precluded by contract

i. Contractual restrictions on assignment must be clearly expressed and are narrowly construed (policy favors assignment)
1. R § 322, UCC § 2-210(3); Note 5

ii. Clause A: “Neither this agreement nor any right or obligation hereunder shall be assigned or delegated, in whole or in part, by either party without the prior express written consent of the other”

1. A Court may say this is a promise not to assign, but this doesn’t mean an assignment wouldn’t be enforceable (just a covenant not to assign)

2. If one party assigns, this will be a breach of contract

iii. Clause B: “Any purported assignment of rights in violation of subsection (a) shall be void and of no effect”
1. This extra clause is necessary. Now, there is not simply a covenant; the contract cannot be assigned

v. Consideration?

1. Consideration does not affect assignment validity but may affect the assignor’s power of revocation

a. Gratuitous Assignment: an assignment in which the assignor receives nothing of value in return

i. Revocable by the assignor

ii. Right of revocation may be limited

1. If assignment is in writing, it cannot be revoked

b. Assignment for Value: an assignment in which the assignor receives something of value in return

i. Irrevocable by the assignor

vi. Notice to and consent of obligor
1. Default Rule: don’t need to notify obligor, doesn’t require consent of obligor
2. Contract may stipulate that obligor must consent to any assignments. 

3. If obligor is not aware of assignment, obligor will perform under pre-existing state of contract. 

4. Discharging duties
c. Legal Effect of Assignment

i. Once obligor receives notice of an effective assignment of rights, performance must be rendered to assignee and payment/performance to assignor will not defeat assignee’s rights

ii. Assignee takes the rights subject to any conditions and defenses that the obligor may have against the assignor arising out of the contract

1. Assignee stands in the shoes of the assignor

3. Delegations
a. Assignment vs. Delegation

i. Assignment: 
1. Obligee is the assignor
2. Assignor is transferring rights

3. Obligee’s rights are extinguished
ii. Delegation: 
1. Obligor is the assignor
2. Assignor is transferring duties

3. Obligor’s duties are not extinguished unless there is agreement to contrary via novation
b. Overview

i. R § 318 – Delegation of Performance of Duty

1. An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise.

2. Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised.

3. Unless the obligee agrees otherwise, neither delegation of performance nor a contract to assume the duty made with the obligor by the person delegated discharges any duty or liability of the delegating obligor.
4. Summary: 

a. When is Delegation not permissible?

i. Contrary to public policy
ii. Contrary to terms of contract
iii. Obligee has substantial interest in having original obligor perform the duty

1. Is contract predicated on…
a. A particular attribute, skill, talent or obligor?

b. Trust and confidence obligee has placed on obligor?
2. Illustration: 6. A contracts with B, a corporation, to sing three songs over the radio as part of an advertisement of B's product. A's performance is not delegable unless B assents.
b. Unless obligee agrees, delegation does NOT discharge obligor of duty or liability
c. Assignment and Delegation in Practice 

i. R § 328 – Interpretation of Words of Assignment; Effect of Acceptance of Assignment

1. Unless the language or the circumstances indicate the contrary, as in an assignment for security, an assignment of “the contract” or of “all my rights under the contract” or an assignment in similar general terms is an assignment of the assignor's rights and a delegation of his unperformed duties under the contract.
2. Unless the language or the circumstances indicate the contrary, the acceptance by an assignee of such an assignment operates as a promise to the assignor to perform the assignor's unperformed duties, and the obligor of the assigned rights is an intended beneficiary of the promise.

3. Summary:

a. Often, a party will assign and delegate (transfer her rights to a third person and appoint that person to perform that party’s duties)

b. Language of general contract assignment is interpreted to mean both assignment of rights and delegation of duties unless circumstances indicate otherwise
ii. UCC § 2-210 – Delegation of Performance; Assignment of Rights

1. (1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.

a. Seen in Sally Beauty v. Nexxus
d. Effect of Delegation or Assignment on Rights and Duties of the Parties

i. Obligor cannot free itself from liability by delegation of duties 

1. Need consent of obligee via novation
a. Novation: three-part agreement where delegate assumes duty of obligor and assumption is accepted by obligee

2. Without novation, only performance by delegate of the transferred duties discharges party

ii. Delegate becomes liable to third party (obligee) only if delegate makes a promise that is for benefit of 3rd person (obligee) 

1. TPB contract scenario 

REMEDIES

1. Damages Overview

a. Theory
i. R § 344 – Purposes of Remedies
1. Expectancy: promisee’s interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed
2. Reliance: promisee’s interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract not been made
3. Restitution: promisee’s interest in having restored to him any benefit that he conferred on the other party 
b. Measuring Damages in Promissory Estoppel Actions

i. “Can limit damages as justice requires”

ii. Court has discretion to award expectation, reliance, or some other form of remedy when the basis of recovery is promissory estoppel

2. Expectation Damages

a. Calculating Expectation Damages

i. Expectation Damages: gain the plaintiff would have gotten if the contract had been fully performed, as promised by both parties
1. The “benefit of the bargain”
2. General measure of expectation damages = loss in value + other loss - cost avoided - loss avoided (R § 347)
	Loss in Value
	The difference in value between what should have been received and the value of what, if anything, was received

[What Should Have Been Received - What Was Received]

	Other Loss
	Incidental and consequential damages

	Cost Avoided
	Any saving on expenditures the non-breaching party would have otherwise incurred

	Loss Avoided
	Any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of the contract


ii. Special Cases
1. Real Estate Contracts
a. Expectation Damages = The difference between the contract price and the market price at the time of breach 
b. How to establish fair market value?
i. Expert (appraiser) testimony
ii. Subsequent resale of property 
1. NOTE: remoteness in time problematic
2. Construction Contracts
a. If a breach by the owner, then expectation damages are the builder’s expected net profit on the entire contract + the builders unreimbursed expenses at the time of the breach
i. Net profit on contract + unreimbursed expenses
b. If a breach by the contractor, then expectation damages are measured by the cost of completion.
i. Exceptions:
1. If contract has been substantially performed in good faith and the cost of completion would involve unreasonable economic waste  
2. If breach was of a covenant “incidental” to the main purpose of the contract and completion would be disproportionately costly 
b. Types of Expectation Damages
i. Direct/General Damages:
1. Loss of the bargained-for exchange from not obtaining full performance
2. “Loss in value” from Restatement formula
ii. Consequential Damages:
1. Two Types

a. Direct: reasonable person would foresee as a consequence of breach

b. Indirect/Special: breaching party requires notice by the plaintiff 

i. Ex. Hadley
2. “Other loss” from Restatement formula
c. Limitations on Damages
i. Recovery of damages is subject to certain limits: 

1. Consequential damages must be reasonably foreseeable (Hadley)

2. The harm must be measured with reasonable certainty

3. Causation 

4. The duty to mitigate damages

ii. Damages for loss of future profits is allowable if there is sufficient…
1. Foreseeability: Loss is within the contemplation of the parties when the contract is made 2
a. R § 351: Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.

i. Direct vs. Indirect Consequential Damages
b. Illustration: A contracts to sell land to B and to give B possession on a stated date. Because A delays a short time in giving B possession, B incurs unusual expenses in providing for cattle that he had already purchased to stock the land as a ranch. A had no reason to know when they made the contract that B had planned to purchase cattle for this purpose. A is not liable for B's expenses in providing for the cattle because that loss was not foreseeable by A as a probable result of the breach at the time the contract was made.

2. Certainty: Loss is capable of reasonably accurate measurement
a. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty

b. Illustration: A contracts to sell B a tract of land on which B plans to build an outdoor drive-in theatre. A breaks the contract by selling the land to C, and B is unable to build the theatre. If, because of the speculative nature of the new enterprise the evidence does not permit B's loss of profits to be estimated with reasonable certainty, his recovery will be limited to expenses incurred in reliance or, if none can be proved with reasonable certainty, to nominal damages.

c. Illustration: A contracts with B to construct a new outdoor drive-in theatre, to be completed on June 1. A does not complete the theatre until September 1. Even though the business is a new rather than an established one, B may be able to prove his lost profits with reasonable certainty. B can use records of the theatre's subsequent operation and of the operation of similar theatres in the same locality, along with other evidence including market surveys and expert testimony, in attempting to do this.
3. Causation: Loss flows directly or proximately from breach
a. A breaching party cannot be accountable for loss that was not caused by her breach. There must be a link between the breach and the loss

b. Direct damages usually do not pose an issue of causation; but causation could be an issue for consequential damages

iii. Lost Profits: Quirks 

1. New Business Rule

2. Gross Income vs. Net Profits

3. Harm to Reputation

iv. Non-Recoverable Damages

1. Attorneys fees

2. Damages for mental distress

3. Punitive damages

d. Mitigation of Damages 
i. General Rule: Damages are recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. The injured party is not precluded from recovery to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

1. Once a party has reason to know that performance by the other party will not be forthcoming, he is ordinarily expected to stop his own performance to avoid further expenditure

a. Illustration:  A contracts to build a bridge for B for $100,000. B repudiates the contract shortly after A has begun work on the bridge, telling A that he no longer has need for it. A nevertheless spends an additional $10,000 in continuing to perform. A's damages for breach of contract do not include the $10,000

2. Failure to mitigate is an affirmative defense
a. Thus, the burden of proving that an employee failed to mitigate damages rests with the employer

b. Many courts impose on employer the burden of showing not only that the employee failed to act reasonably in seeking other jobs but also that there were comparable positions that could have been obtained 
3. NOTE: Mitigation applies to UCC contracts
ii. Limitations: (R § 350)
1. Employee only needs to mitigate with alternative work that is comparable to position lost

a. The duty to mitigate only applies to jobs that are not inferior to the one that was lost

b. Employee not required to accept employment in inferior rank nor work which is more menial or arduous 

2. Additional contracts do not offset damages
a. Mitigating Contracts: A contract entered into after a breach will be considered a mitigating contract only if the breach of the original contract made performance of the second contract possible

i. Deducted from plaintiff’s damages

b. Additional Contract: if the non-breaching party could have performed both contracts, the second one will not be considered a mitigating one.

i. Plaintiff entitled to profits from both contracts

c. “Lost Volume” Seller: The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the contract does not necessarily mean that by doing so he will avoid loss. If he would have entered into both transactions but for the breach, he has “lost volume” as a result of the breach. 
i. Illustration: A contracts to pay B $20,000 for paving A's parking lot, which would give B a net profit of $3,000. A breaks the contract by repudiating it before B begins work. If B would have made the contract with A in addition to other contracts, B's efforts to obtain other contracts do not affect his damages. B's damages for A's breach of contract include his $3,000 loss of profit.
3. Party need only make reasonable efforts to avoid loss

a. Illustration: A contracts to sell to B a used machine to be delivered at A's factory by June 1 for $10,000. A breaks the contract by repudiating it on May 1. B makes a reasonable purchase of a similar machine for $12,000 in time to be delivered at his factory by June 1. It later appears that, unknown to B, a similar machine could have been found for only $11,000. Nevertheless, B can recover $2,000 from A.
iii. Mitigation in Real Estate Leases
1. Traditional Rule: landlord does not have a duty to mitigate damages after tenant’s breach of lease
a. Courts have moved away from this

2. Modern Rule: duty to mitigate by re-leasing premises
3. Reliance Damages
a. Calculating Reliance Damages

i. Reliance Damages: Promisee’s interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract not been made.
1. Rather than receiving expectation damages, an injured party may elect to receive reliance damages instead.

2. Reliance damages are generally out-of-pocket expenditures

a. However, reliance damages can also include gains the non-breaching party would have made had she not relied on the breaching party’s promise

ii. R § 349 – Damages Based on Reliance Interest

1. As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.

2. Summary:

a. To avoid paying reliance damages to the injured party, breaching party must establish with reasonable certainty that the injured party would have suffered (lost money) if the contract had been performed.
b. Limitations on Reliance Damages

i. Foreseeability 

ii. Certainty

iii. Causation

iv. Duty to Mitigate

v. “Losing” Contract*

1. Had both parties performed, injured party would have lost money
4. Restitutionary Damages
a. Restitution Overview
i. Restitution may be available for the non-breaching party and the breaching party
ii. Consider: 

1. What would plaintiff’s damages be under expectation and reliance measures?
a. If expectation can’t be proved with reasonable certainty and the contract is a losing one, try restitution
2. Is plaintiff entitled to restitution?
a. Did plaintiff confer a benefit? Would it be unjust for defendant to retain it?
3. What is the measure of recovery for restitution? 
a. Cost avoided vs. Net benefit
4. Should recovery be reduced by any loss that would have been incurred by complete performance on the contract?
b. Valuing Restitution
i. Two ways to value restitution:

1. Cost Avoided: fair market value of benefits received

a. Measured by how much it would have cost the benefitted party to hire a reasonable person in the same line of work to provide the same benefits

i. How much would it cost to hire a reasonable person to perform the same service?
b. Ex. Contractor spends $2.5 million building a home for Developer. Developer breaches. Contractor is entitled to the FMV (let’s say $2 million) of their services.
2. Net Benefit Method: difference in the fair market value of benefitted party’s property (or net worth) before and after the actions of the aggrieved party 
a. Ex. Contractor spends $2.5 million building a home for Developer. Developer breaches. Contractor is entitled to the difference between the value of the land with the partial structure ($4 million) and the value of the land before the partial structure was build ($1 million). 
ii. Deciding which method to use:

1. Generally, courts have discretion in choosing either method, depending on which is more just

2. Presumptions:

a. When non-breaching party is seeking restitution, it is entitled to recover under method which yields most generous recovery
b. When breaching party is seeking restitution, it is entitled to recover under method which yields least generous recovery
c. Restitution for Non-Breaching Party

i. General Rule: Non-breaching party can recover restitution with certain limitations (R § 373)

ii. Limitation:

1. Election to seek restitution may be made only when the defendant commits a total breach of contract or repudiates 

2. Full Performance: if plaintiff has completed his performance and the only remaining duty owed by defendant is the payment of a definite sum of money, plaintiff may not elect restitution and is limited to expectation damages
d. Restitution for Breaching Party

i. Modern Trend: Breaching party can get restitution in excess of the loss caused by his own breach

ii. R § 374 – Restitution in Favor of Party in Breach

1. …If a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party's breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

2. To the extent that, under the manifested assent of the parties, a party's performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
iii. Examples:
1. Illustration: A contracts to sell land to B for $100,000, which B promises to pay in $10,000 installments before transfer of title. After B has paid $30,000 he fails to pay the remaining installments and A sells the land to another buyer for $95,000. B can recover $30,000 from A in restitution less $5,000 damages for B's breach of contract, or $25,000. If A does not sell the land to another buyer and obtains a decree of specific performance against B, B has no right to restitution.

a. Party in breach is entitled to restitution for any benefit he has conferred by way of part performance or reliance ($30,000) in excess of the loss he has caused by his own breach ($30,000 - $5,000 in breach associated costs). 

2. Illustration:  A contracts to make repairs to B's building in return for B's promise to pay $10,000 on completion of the work. After spending $8,000 on the job, A fails to complete it because of insolvency. B has the work completed by another builder for $4,000, increasing the value of the building to him by a total of $9,000, but he loses $500 in rent because of the delay. A can recover $5,000 from B in restitution less $500 in damages for the loss caused by the breach, or $4,500

a. Party in breach is entitled to restitution for any benefit he has conferred by way of part performance or reliance ($8,000) in excess of the loss he has caused by his own breach ($4,000 + $500). 

i. $8,000 - $4,000 + $500 = $4,500

3. Illustration: A contracts to make repairs to B's building in return for B's promise to pay $10,000 on completion of the work. A makes repairs costing him $8,000 but inadvertently fails to follow the specifications in such material respects that there is no substantial performance. The defects cannot be corrected without the destruction of large parts of the building, but the work confers a benefit on B by increasing the value of the building to him by $4,000. A can recover $4,000 from B in restitution.
iv. Limitations:

1. No restitution if the value of the performance as liquidated damages is reasonable 
a. Ex. A contracts with B to build B a home. A puts $10,000 worth of work into the project. Circumstances show that by breaching, A caused $10,000 worth of damages. Here, the money spent by A is a reasonable sum of liquidated damages. 
2. Intentional variation from terms of the contract precludes restitution
a. “A party who intentionally furnishes services or builds a building that is materially different from what he promised is properly regarded as having acted officiously and not in part performance of his promise and will be denied recovery on that ground even if his performance was of some benefit to the other party.”
5. Specific Performance
a. Overview
i. Specific performance is available as a remedy to both buyers and sellers

1. However, it is not common for sellers

ii. Court has discretion to order:

1. Specific performance of a contract duty

2. An injunction against breach of a contract duty
iii. R § 357 – Availability of Specific Performance and Injunction

1. Specific performance of a contract duty will be granted in the discretion of the court against a party who has committed or is threatening to commit a breach of the duty.

2. An injunction against breach of a contract duty will be granted in the discretion of the court against a party who has committed or is threatening to commit a breach of the duty if

a. The duty is one of forbearance, or

b. The duty is one to act and specific performance would be denied only for reasons that are inapplicable to an injunction.

b. When Courts Will Grant Specific Performance

i. General Rule: Courts prefer to grant money damages rather than specific performance
ii. Courts may grant specific performance when…

1. Award of money damages is inadequate to protect party’s expectation under the contract (give the party its benefit of the bargain)

a. Many common examples include situations where item is unique 

i. EXAMPLES: heirlooms, real property, works of art, etc.
b. Consider: (R § 360)

i. The difficulty of proving damages with reasonable certainty,

ii. The difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

iii. The likelihood that an award of damages could not be collected

c. Illustration: A contracts to sell to B 1,000 shares of stock in the X Corporation for $10,000. A repudiates the contract and B sues for specific performance. Other shares of X Corporation are not readily obtainable and B will suffer an uncertain loss as a result of diminished voting power. Specific performance may properly be granted.  If other shares were readily obtainable, even though at a considerably higher price, specific performance would be refused.
2. No undue practical limitations on court’s ability to grant relief

a. R § 366: A promise will not be specifically enforced if the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.
b. Construction Contracts: 
i. Building contracts are unlikely to be specifically enforced, because of the difficulties of supervision and because construction services can readily be purchased on the market with a money award in damages
c. Contracts for Personal Services (R § 367) 

i. A promise to render personal services will NOT be specifically enforced
1. Why? 

a. Concerns with involuntary servitude

b. Undesirable to force parties to work together after relationship has soured 
ii. A promise to render personal service exclusively for one employer will NOT be enforced by an injunction against serving another IF its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.
iii. Courts will likely deny a request if the personal services are not special, unique, unusual, or of peculiar value (athletes, artists, media personalities)
iv. Illustration: A contracts to serve exclusively as sales manager in B’s clothing store for a year.  A repudiates the contract shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.

v. Some courts may enjoin an employee from working for another employer based on an implied promise or express exclusivity clause (Lumley opera case)

3. Grant of relief will not be unfair

a. Similar to unconscionability but not the same analysis 

b. R § 364: Specific performance or an injunction will be refused if such relief would be unfair because:
i. The contract was induced by mistake or by unfair practices,

ii. The relief would cause unreasonable hardship or loss to the party in breach or to third persons, or

iii. The exchange is grossly inadequate or the terms of the contract are otherwise unfair.

iv. Specific performance or an injunction will be granted in spite of a term of the agreement if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons.

c. Specific Performance Under the UCC

i. Specific performance may be decreed for a buyer where the goods are unique or in other proper circumstances (2-716)

ii. Comparable provision for sellers (2-709), allows goods to be forced on the buyer when goods are not reasonably subject to resale

iii. If goods are readily available on market, specific performance will almost certainly be denied 

6. Agreed Remedies/Liquidated Damages
a. Overview
i. Theory: 

1. Both parties agree to a contract clause which states that if party A breaches the contract, party A will have to pay a particular sum of money
ii. Policy:

1. Easier and more efficient to obtain relief if a breach occurs, especially if the contract involves a venture or transaction that is speculative (avoids issues of foreseeability, reasonable certainty, mitigation) 

2. Helps parties predict the cost of breaching 

3. Facilitates negotiated settlement of disputes rather than costly and uncertain litigation

iii. Issues:

1. Duress, abuse of power 

2. Liquidated damages bear no resemblance to actual damages

3. Inefficient breaches

b. Enforceability
i. General Rule: Courts will not enforce a liquidated damages provision if it finds the provision to be a penalty

1. Penalty: not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party 
2. If the provision is a penalty, the non-breaching party will have to prove damages in the usual way
3. Many courts presume a liquidated damage clause is enforceable and put burden of proof on party seeking to invalidate the provision 

ii. Damages must be reasonable in light of… (R § 356)
1. Anticipated or actual loss caused by the breach

a. [Some jurisdictions make this “and”]
b. NOTE: Reading of the disjunctive phrasing in Rest. §356 and UCC §2-718 supports the view that even if the liquidated damages are not reasonable in light of the actual harm they will be enforced if they appear to have been a fair forecast at the time of contracting.
2. Difficulties of proof of loss
a. The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty, the easier it is to show that the amount fixed is reasonable. 

b. If the difficulty of proof of loss is great, considerable latitude is allowed in the approximation of anticipated or actual harm. If, on the other hand, the difficulty of proof of loss is slight, less latitude is allowed in that approximation. 
3. NOTE: A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty 
iii. No Duty to Mitigate

1. Most courts hold there is no duty to mitigate damages when there is a liquidated damages provision
iv. No Harm ( Unenforceable

1. Some courts (and the Restatement) have taken the position that an otherwise reasonable liquidated damages clause should be denied enforcement where the non-breaching party suffers no actual harm at all


2. R § 356: If it is clear that no loss at all has occurred, a provision fixing a substantial sum as damages in unenforceable
v. Effect of Limitation of Liability Clause

1. General Rule: LOL provisions are enforceable unless unconscionable

2. Parties may limit the relief that a party may claim in the event of breach

3. Such a provision does not anticipate the amount of damages but rather limits relief

7. Buyers’ and Sellers’ Remedies Under the UCC
a. Buyers’ Remedies

i. Ways a seller may breach:
1. Seller fails to make delivery
2. Seller repudiates the contract
3. Seller delivers non-conforming goods
a. NOTE: Buyer is entitled to perfect tender of the goods ordered and has the right to reject goods that fail to conform in any respect to the contract. The doctrine of substantial performance is not applicable to the sale of goods. The buyer must act promptly to reject, otherwise it will be deemed an acceptance of the goods
b. Buyer’s Options
i. Buyer rightfully rejects goods
1. UCC § 2-602 – Rejection 
a. Are there proper grounds for rejection?
i. Duty of good faith: can’t reject goods for some minor or trivial non-conformity 
b. If there are proper grounds for rejection, the rejection must occur within a reasonable amount of time after delivery/tender and the buyer must seasonably notify seller of the rejection
c. Seller has ability to cure 
ii. Buyer justifiably revokes acceptance 
1. UCC § 2-608 – Revocation of Acceptance
a. Nonconformity must be substantial (impairs value of goods to buyer)
b. Revocation must occur within a reasonable time after buyer discovers or should have discovered the grounds for rejection
c. There must not be any change in condition of the goods unless caused by their own defects
d. Buyer must provide notice to seller 
iii. Buyer accepts non-conforming goods 
1. Methods of Acceptance:
a. After a reasonable opportunity to inspect the goods, buyer signifies to seller that the goods are conforming or that she they take them despite nonconformity
b. Buyer fails to make an effective rejection after having had reasonable opportunity to accept
c. Buyer takes an act inconsistent with seller’s ownership
i. Ex. Altering or modifying the gods
2. By accepting, the buyer is not relinquishing their right to sue for damages (seller still breached)
3. Difference here is that buyer is not cancelling the contract 
ii. Damages Recoverable by Buyer Who Cancels Contract
1. UCC § 2-711: If seller breaches in one of the above ways (and seller does not accept the goods), the buyer can cancel the contract. 
2. Direct Damages
a. UCC § 2-712: Cover
i.  After breach by seller, buyer may cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase substitute goods 
1. “May”: buyer not required to cover
ii. Buyer may recover the difference between the cost of cover and the contract price + any incidental and consequential damages
b. UCC § 2-713: Market Damages
i. If buyer is not able to cover, chooses not to cover, or did not act reasonably in covering, buyer may instead recover market damages
ii. Difference between the market price at the time when the buyer learned of the breach and the contract price + any incidental and consequential damages
1. MINUS any expenses saved in consequence of seller’s breach
iii. NOTE: If buyer covers but market damages prove to be higher, the buyer generally cannot seek market damages instead
3. Incidental and Consequential Damages
a. Economic consequential damages
i. Foreseeability: Consequential damages must be foreseeable
ii. Mitigation: Seller is not liable for consequential losses that could have reasonably been prevented by cover
b. Damages to Person and Property
i. Damages to person and property caused by the nonconforming goods can only be recovered if the seller establishes causation
ii. Foreseeability not required 
4. Liquidated Damages
a. UCC § 2-718(1): Damages for breach may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. 
b. A term fixing unreasonably large liquidated damages is void as a penalty.
5. Specific Performance
a. UCC § 2-716: A buyer who doesn’t receive the goods and doesn’t elect to cancel may be entitled to specific performance
b. May be decreed for a buyer where the goods are unique or in other proper circumstances
i. Unreasonably burdensome to require buyer to look for and acquire a substitute 
c. If goods are readily available on the market, specific performance will almost certainly be denied
iii. Buyer’s Damages for Breach When Buyer Accepted Nonconforming Goods
1. Buyer must give notice of deficiency to seller within a reasonable time to preserve right to collect remedy
2. Buyer may recover damages based on loss suffered by the buyer as a result of the deficiency in the goods
a. Ex. losses due to late delivery
3. For breach of warranty, damages are the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted
b. Sellers’ Remedies
i. Ways a buyer may breach:
1. Buyer wrongfully rejects
2. Buyer wrongfully revokes acceptance
3. Buyer repudiates
4. Buyer fails to make a payment that is due on or before delivery
ii. Damages Recoverable by Seller Who Cancels Contract
1. Where the goods have not been accepted by the buyer, a seller who cancels the contract may recover damages measured by:
a. Seller’s Resale
i. UCC § 2-706: Seller may resell the goods and recover the difference between the resale price and the contract price
1. Must give buyer proper notice and resale must be in good faith and in a commercially reasonable manner
a. Public Sale: seller must give the buyer reasonable notice of the time and place of resale 
b. Private Sale: seller must give the buyer reasonable notice of his intention to resell
2. Damages not recoverable if the seller engages in a sham resale
b. Market Damages
i. UCC § 2-708(1): If seller has not resold the goods or fails to comply with the requirements of § 2-706, seller may recover the difference between the contract price and the market price of the goods at the time and place at which delivery was to have been tendered under the contract
c. Lost Profit
i. Sellers allowed to recover lost profit when the seller can show it is a loss volume seller
1. Must show the seller has excess supply of the product
2. Ex. Even though Best Buy sold the TV to someone else at the same price, damages are not zero because they could have sold the TV to someone else.
d. Recovery of Contract Price
i. Similar to specific performance 
ii. UCC § 2-709: A seller may recover the contract price of the goods from the buyer as damages when:
1. Goods have been accepted
2. Goods have been lost or damaged within a commercially reasonable time after risk of loss has passed to buyer
3. Seller is unable to sell the rejected but conforming goods after reasonable efforts
a. Ex. custom-made goods
b. If seller is entitled to recover the price, the goods must be turned over to the buyer 
e. Incidental and Consequential Damages
i. Generally, sellers can recover consequential damages
1. Courts split on this issue
ii. Although UCC does not mention consequential damages, commentators argue sellers should be able to recover consequential damages in appropriate cases
f. Liquidated Damages
i. Same as for buyers (See UCC § 2-718)
iii. Contractual Modification or Limitation of Remedy
1. An agreement may limit or alter the measure of damages, as by limiting the buyer’s remedies to return the goods and repayment of the price or to repair and replace non-conforming goods
a. Where circumstances cause an exclusive or limited remedy to fail its essential purpose, remedy may be as provided in UCC
2. Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable
a. Limitation of consequential damages for injury to the person in the case of consumer goods not acceptable
