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Contracts—Aragaki 


Contract: A voluntary exchange that involves at least one promise of future performance and that is legally binding and will be enforced by machinery of the states

Forming a Contract 

Common Law/Restatements
1. What kind of transaction?

a. Mostly related to services, labor or employment? ( Restatements 
b. Mostly related to goods? ( UCC
2. Was there an offer?

a. Was the offer valid? Or was in simply an invitation? 

i. Lonergan: Defendant had invited Plaintiff to purchase a piece of land he was selling. Plaintiff set up an escrow account to purchase, but defendant sold to someone else. NO VALID OFFER here, just an invitation because terms had not been confirmed. 
ii. Izadi: Advertisements are not always considered, but they can be WHEN a reasonable person in the position of the party would thought them to be enforceable. 
iii. Normile: Defendant real estate broker was showing plaintiff houses. Plaintiff was uncomfortable with some of the terms set forth in the Defendant’s counteroffer, but believed he had first option so he waited. Defendant sold house to someone else. 
b. Was it an option contract? 

i. Agreement to keep the contract open, supported by valid consideration? 
ii. Offeror agrees to make the contract irrevocable for a certain period of time and is supported by consideration
3. Was the offer accepted? 

a. Was the offer revoked?

i. Requirements for revocation (Rest. 2d. 43)

1. Action that is inconsistent with the offeror’s original offer

2. Reliable information about the offeror’s action

ii. Normile: Defendant sold the house to someone else, and told Plaintiff “you snooze you lose” which satisfied the Rest. 2d §43 requirements of revocation
iii. Coldwell: Defendant company tried to say that they revoked the offer, but Rest.2d §45 said that the offer was irrevocable at the time Plaintiff began her performance 
iv. Drennan: Plaintiff was seeking out a government contract. Defendant Company submitted a bid, but then tried to revoke saying that it was incorrect and they could not complete the work at the desired price—court said under Rest. 2d §87 that the offer would remain open based on estoppel principles
b. How was it accepted?
i. Unilateral: A contract that is formed when one party makes a promise in exchange for the action of another party, and the other party performs that act 
1. Sateriale: Camel Cash. Defendant agreed to accept camel cash until a certain day, but stopped accepting it before that day. Unilateral because the customer didn’t promise the company anything. This was inviting a promissory acceptance, its inviting actions
2. Coldwell: the contract was accepted and made irrevocable by the employees actions, even though she did not complete the desired actions. 
3. Drennan: The offer became irrevocable because the defendant should have known of Plaintiff’s reliance on the offer. 
ii. Bilateral: A promise by one party in exchange for a promise to perform by another party 
c. Restatements:

i. Rest. 2d 45: Option contract created by part performance or tender. When the offer must be accepted by performance, the contract becomes an option contract when the offeree begins performance
1. Starting to walk makes the offer irrevocable 
ii. Rest. 2d 62: Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance.
1. Starting to walk does not simply make the offer irrevocable, it forms the contract and the offeree has to fulfill their promise
iii. Rest. 2d 32: If there is a doubt, the offer is interpreted as inviting the offeree accepts either by: (1) Promise of performance; (2) Action. 
iv. Rest. 2d. 87: If an offeror which the offeror should have reasonably expected to” 
1. Induce action or forbearance of substantial character

2. Does induce such action

3. Injustice favors 
4. Was there consideration? (ELEMENTS)
a. Legal Benefit/Detriment

i. Hamer: Nephew was giving up his legal right to drink, Uncle gave up legal right to $$$
ii. Pennsy: Defendant was able to get rid of the AggRite and got out of disposing it. 
iii. Dougherty: Nephew did not have to do anything—CONDITIONAL GIFT 
iv. Dohrmann: Plaintiff claimed that the legal detriment was changing his children’s name, but court said NO—consideration that “shocked the conscious” 
v. Plowman: Plaintiff tried to claim past actions were supporting as consideration—court said NO 
b. Quid Pro Quo
i. Hamer: Uncle was gaining benefit of knowing that Nephew was staying out of trouble
ii. Penssy: Defendant tried to argue condition gift, but there was an exchange 
iii. Doughety: Nephew was getting the check without quid pro quo—CONDITIONAL GIFT
iv. Dohrmann: CONDITIONAL GIFT—the exchange between the two parties was so shocking to the conscious that the court ruled the consideration was inadequate
v. Plowman: Plaintiff tried to use their past actions and that they had to come pick up their checks as quid pro quo—court said NO. contracts cannot be supported by past events for consideration.
5. If no consideration, promissory estoppel? (Rest. 2d 90)
a. Elements:

i. Promise

ii. Promisor should have reasonably expected to induce action or forbearance

iii. Detrimental reliance

iv. Injustice can only be avoided by enforcing the promise

b. Cases:

i. Katz: Plaintiff was relying on the pension checks after his workplace injury. It was unjust to not enforce the promise to pay. 
ii. Aceves: Plaintiff was working with defendant bank to refinance her loans. The bank agreed to work with her, but never did—promise was enforced under promissory estoppel principals
iii. Greiner: Son was taken out of his father’s will. Mother tells him that if he moves home and lives with her that she will grant him land. Promissory estoppel
iv. Harvey: Daughter moves onto parent’s land and builds a $200,00 home on the property on the promise that her parents would convey her the land. Parents don’t want to—court said that daughter met the elements of promissory estoppel 
Uniform Commercial Code

1. What kind of transaction?

a. Mostly related to services, labor or employment? ( Restatements/Common Law
i. Princess Cruises: The original contract was mostly for services, the order was for repairs NOT for goods. The goods were incidental
1. Coakly Test: used to determine whether a contract is primarily for goods or services
a. Language of the contract

b. Nature of the business supplier 

c. Intrinsic worth of the materials
2. Last Shot Rule: Counter offer followed by an action controls the entire contract—exception to mirror image and last shot rule is Rest. 2d 59
3. Rest. 2d 59: A judge might be inclined to say that when two parties agreed on 90% of the forms and by the actions of both parties a contract was formed. 

b. Mostly related to goods? ( UCC
2. Was there a firm offer?

a. UCC §2-205

i. Offer
ii. By a merchant
1. UCC §2-104 Merchant Definition: Individual who deals with goods or obtains an agent who deals with the goods or HAS KNOWLEDGE of the practices of transactions by his occupation
iii. Buy or Sell Goods
1. UCC §2-105 Definition of a Good: tangible things, all things moveable and currently existing. (including unborn animals) 
a. Is electricity a good?

i. If you’re selling an amount of electricity than yes it can be considered a god 

iv. Signed in Writing

v. Gives assurance: leaves open without need for consideration
vi. In no event may such a period of irrevocability exceed 3 months
1. Is this the only exception that applies?

a. §1-103: common law can be used to be supplement the common law traditions 
3. Was there acceptance of the offer? 

a. Counteroffer?

i. Changes terms of the deal itself

b. Conditional Acceptance?
i. Acceptance of the terms is CONDITIONED on certain terms being included
c. Definite and Seasonable Acceptance? §2-207: 
i. A definite and seasonable expression of acceptance is operative despite the statement of additional or different terms if the acceptance is not made to depend on assent to the additional or different terms, UNLESS acceptance is EXPRESSLY made CONDITIONAL on assent to the additional or different terms

1. Definite expression = there is a consensus about what the deal terms are 

2. Seasonable = prompt

3. “subject to terms and agreement” is NOT enough  

ii. The additional terms are to be construed as proposals for addition to the contract Between merchants such terms become part of the contract UNLESS:

1. The offer expressly limits acceptance to the terms of the offer; 

2. They materially alter it; OR

a. Departs from reasonable expectation of the party 
b. Surprise 

c. Hardship

3. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received 

iii. Conduct by BOTH parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a construct. In such cases the terms of the particular contract consist of those terms on which the writing of the parties agrees, together with an supplementary terms incorporated under any other provision of this Act
1. Boiler plate terms for contracts formed by conduct are limited to ONLY those upon which both parties agreed 
4. What are the boilerplate terms of the contract? 

5. Are there additional terms? 

a. Are the parties merchants? 2-20(2)
i. Between merchants such terms become part of the contract UNLESS:

1. The offer expressly limits acceptance to the terms of the offer; 

2. They materially alter it; OR

a. Departs from reasonable expectation of the party 

b. Surprise 

c. Hardship

3. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received 

ii. Are they lay people? 2-207
1. Additional terms are EXCLUDED unless expressly accepted by the offeror
b. Brown Machine v. Hercules: Defendant purchased machinery from Plaintiff. Plaintiff says there was indemnity clause, Defendant didn’t agree to the indemnity clause—NOT included
i. When an offer expressly limits acceptance to the terms of the offer, any additional terms to those of the offer will not become part of a contract between merchants.
6. Are there different terms?
a. 3 Approaches 
i. Majority Approach:

1. Analyze under the 2-207(2) 
ii. Minority Approach #1
1. All different terms are EXCLUDED unless expressly accepted 
iii. Minority Approach #2
1. Evaluate under the 2-207(3) “knock out rule”
a. All different terms are knocked and only the terms that remain are those that both parties agree upon/included
Defenses to Contract Validity 
Some basic problem about the way the contract was formed, but P could still get damages through unjust enrichment or promissory estoppel 
A. Capacity 

1. Questions to Consider:

i. Is the contract voidable for lack of capacity? Voidable at election of the incapacitated party. 

ii. If void, how much restitution? How much (if any) does the incompetent party owe? 

2. Rest. 2d 12(2)

i. A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is:

1. Under guardianship

2. Minority: Under the age of majority 
a. Voidability: 

i. Contract is voidable when the minor is a minor and then once they come of age it is voidable until it is ratified expressly or implied by conduct 
ii. Historical Rule: Court decides Voidability based on benefit/burden
1. Protects minors from their lack of judgment 
2. If benefits the minor then they allow, if does not benefit the minor then they do not allow 
iii. Modern Rule: Minor decides Voidability 
1. Places the power in the minor’s hands, what is advantageous/not? 
b. Restitution:

i. Traditional Rule: minor must return any remaining benefit

1. Exceptions:
a. If minor misrepresents age ( full restitution
b. If minor willfully destroys property ( full restitution

ii. Modern Rule: 
1. If the minor had actually paid:

a. Benefit rule: traditional rule + use value 

b. Depreciation Rule: traditional restitution + depreciation

c. Some combination of the benefit and depreciation rule 
2. If the minor has NOT paid yet = traditional restitution

a. Exceptions:

i. If minor misrepresents ( full restitution

ii. If minor willfully destroys property ( full restitution

iii. If undue influence/overreaching by the competent party ( traditional restitution 

3. If terms are otherwise unfair/unreasonable ( traditional restitution 
c. Dodson v. Shrader: Boy messes up car and wants full value.

i.  Where a merchant has acted in good faith and a minor has not been overreached in any way, and there has been no undue influence, and the contract is fair and reasonable, a minor ought not to be permitted to recover the amount actually paid without allowing the vendor reasonable compensation for the use of, depreciation, and willful or negligent damages to the article purchased. 
3. Mentally Ill or Defective
a. Voidability:
i. Traditional: Cognitive Test
1. Cognitive Test: I’m too weak in the mind to execute the deed with understanding of its meaning, effect, and consequences
ii. Modern Rule: Either Cognitive or Volitional Test
1. Volitional Test: Unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of this condition
b. Restitution: 
i. Traditional Rule: Full Restitution
ii. Modern: (Rest. 2d 15(2))
1. Restitution as justice/equity requires 
2. Full restitution is not typically rewarded*** 
c. Sparrow v. Demonico: Plaintiff tried to collect on an agreement between plaintiff and defendant regarding their now deceased mother’s home—defendant tried to claim that she was having a mental breakdown at the time of the negotiations and the agreement was unenforceable. 
4. Intoxicated
a. Contracts may be voidable assuming the other party had reason to know about the intoxication
B. Rules for All form of Incapacity

1. Renders contract voidable, not void
i. But incapacity due to guardianship (note 3 post Sparrow) = Contract void
2. Incapacity measured at time of contracting
3. Disaffirmance and affirmance (or ratification)
Exception for necessaries 

i. In some states, contract for necessaries is not voidable

ii. In other states, contract for necessaries is voidable, but restitution is full 

C. Duress
1. Rest. 2d §175
i. Contract is voidable by the victim when:

1. Assent induced by 

2. Improper threat

a. Can just be bad faith, doesn’t technically need to be illegal, immoral, illegal 

3. By the party that (MUST BE THE PARTY THAT IS IN THE CONTRACT WHO CAUSED THE HARM)
4. Leaves the victim no reasonable alternative

a. Reasonable alternative: availability of legal action, services or funds available 
2. Elements: 

i. One party voluntarily accepted the terms of another 

ii. Circumstances permitted no alternative 

iii. Such circumstances were the result of a coercive acts of the other party 
3. Totem Marine: shipping from Texas to Arkansas company ended contract and got Totem to sign an unfair settlement. Defendant was taking advantage of the economic necessity of Totem. 
i. Duress because there was no reasonable alternative and Totem was induced was into agreement
4. If duress is induced by a third party the contract is voidable unless the assent is induced by a third party or the other party acted in good faith and without reason to know of the undue influence the party

i. Voidable by the victim IF the victim is put under duress by a 3rd party and the other party knows of the duress 
ii. Might NOT be voidable if the other party, in good faith, was unaware of the actions taken to persuade by the 3rd party, and because the other party was acting in good faith the other party gives value/relies materially on the transaction 
iii. If the main party knows of 3rd party duress then the duress can be attributed to him

D. Undue Influence:
1. Persuasion which overcomes the will without convincing the judgment 

2. Rest. 2d §177(1)

i. Undue influence is unfair persuasion of a party 

ii. Who is under the domination of the person exercising the persuasion, OR
1. Oridrizzi
a. Unusual or in appropriation time
b. Unusual place
c. Demand that business be finished at once
d. Extreme emphasis on negative consequences of delay 
e. Multiple persuaders against single party 
f. Absence of third party advisor 
g. Statement that there is no time to consult an advisor 
iii. Who is by virtue of the relationship between them is justified in assuming that the person will not act in a manner inconsistent with his welfare 

1. Special Relationship
a. Relationship of dependence 
b. Fiduciary duty where one party has superior knowledge, maturity or strength, experience 


3. What is NOT undue influence:

i. Bad bargaining 
ii. Poor decisions
iii. Hard bargaining 
iv. Persuasive salesmanship 
4. Ordorizzi v. Bloomfield School District: Teacher is discovered as gay so the superintendent and the principal of the school come to his home to get him to sign a resignation—teacher had no lawyer. Undue influence, established the Ordorizzi factors 
E. Unconscionability 
Absence of meaningful choice on part of one of the parties, together with contract terms that are unreasonably favorable to the other party. Gives rise to questions of assent because there was not truly a meeting of the minds at the time the contract was formed. 
1. Procedural: Absence of meaningful choice on the part of one party 
i. Looking at the bargaining process
ii. Look for weaker and stronger party 
iii. If important terms are hidden in fine print
iv. Naughtiness in the bargaining process
2. Substantive: Terms which are unreasonably favorable to one party 

i. Looks at the substance of the terms themselves

1. Terms that “shock the conscious”

2. Terms that are OPPRESSIVE

3. Waiver of important things 

3. ^^^Evaluated on a sliding scale approach 

4. Remedies to Unconscionable Clauses:
i. Court has discretion to: 

1. Refuse to enforce:

a. The entire contract or any offending clause/sub clause/part of a clause 

2. Refuse or limit remedies:

a. Deny specific performance 

b. Award restitution instead of damages

3. Re-write unconscionable clauses as to avoid unconscionability results 

5. Williams v. Walker-Thomas Furniture: Furniture leasing company includes unfair contract terms—if you default on one they can take all of them. SCOTUS found that was an absent of meaningful choice. This unreasonably favored the furniture store. 
6. Higgins v. Superior Court of the California Court: Challenging the arbitration clause. Need to evaluate on the same sliding scale whether the arbitration clause is unconscionable. The court determined that the arbitration clause was unconscionable. 
F. Arbitration

1. Contractual process
i. Parties select an arbitrator
2. Adjudicative Process

3. Differences vis-à-vis litigation:

i. Arbitrators not bound to follow procedural evidence rules; substantive rules

ii. Must follow party-chosen arbitration rules

iii. No substantive merits review

iv. Generally, no published decision/precedent 

4. Unconscionability doesn’t have bright line rules

Misrepresentation

Defenses to the validity of a contract 
A. When a misrepresentation makes a contract voidable
1. Standard: Rest. 2d §164:
i. If a party’s manifestation of assent is induced by either fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.

i. INDUCED

ii. FRAUDULENT or MATERIAL

1. If fraudulently (intentionally—if intentional doesn’t have to be material)
2. If material fact doesn’t need to be intentionally 

iii. MISREPRESENTATION by the OTHER party 

iv. JUSTIFIED IN RELYING
1. The bar for proving justifiable reliance is quite low—especially if there is intention to misrepresent on the other side
2. Park 100 (Personal Guarantee, Misrepresentation of Documents; Day of Daughter’s Wedding): Fraud in the execution, P potentially aware that they are ascending to a contract, but not aware of the terms. 
a. Applying §164
i. Induce: 

1. Induced to sign
ii. Fraudulent or Material:

1. Personal guarantee was material and he was fraudulent in obtaining
iii. Misrepresentation: 

1. Clearly this was a misrepresentation 
iv. Justified in relying: 

1. Park 100 was obviously trying to deceive, as long as you act in good faith even if you don’t do what is reasonable courts will most likely find this element satisfied
2. Why NOT justified? ( Could have just read the contract; 2 business saavy parties
3. Why JUSTIFIED? ( Kartes attorney had already read though different agreement; Undue influence considerations
b. Justifiable reliance prong is NOT difficult to meet 
c. Kartes didn’t act in bad faith or have any inkling of a problem 
d. Even when parties COULD have taken extra steps, many courts say they did enough 
e. If you intentionally falsify something, opposing party does NOT have a heavy burden 
2. Fact v. Opinion: Rest. 2d §169:
Some statements of opinion are quasi statement of fact. 
i. Opinion is generally NOT sufficient for misrepresentation UNLESSS recipient:
1. Reasonably believes that opinion maker has special skills/judgment; OR 
2. Stands in relation of trust/confidence with opinion maker; PR
3. Is particularly susceptible to the type of misrepresentation involved 
4. Opinions themselves are NOT thought to be statement of facts and thus NOT actionable as misrepresentation
3. Opinion may constitute a representation when (Rest. §168): 
Most opinions come with an implied statement of fact, if that statement is a misstatement then you can have misrepresentation
i. The opinion is implying a statement of fact 
ii. The implied facts turn out to be false; OR 
iii. You state an opinion that implies a statement of fact and you EITHER 
1. Have insufficient information to contradict your opinion; OR
2. You do not have sufficient facts to form your opinion in the first place 

4. Syster (Old Widow and Dance Classes): P would have reasonable belief that opinion maker has special skill, student/teacher relationship is relation of trust ( could be said to be particularly susceptible. Court found sufficient evidence to void the previous release  
B. Nature of Misrepresentation
	
	Fraudulent: 

(1) Knowledge of Falsity; (2) does not have to be a material fact; (3) induces assent; (4) justifiable reliance 
	Negligent: 

(1) Should have known of falsity; (2) must be a material fact; (3) induces assent; (4) justifiable reliance
	Innocent:

(1) innocent as to falsity; (2) must be a material fact; (3) induces assent; (4) justifiable reliance

	Affirmative MisRep: 

Affirmative statement of something that is misleading 
	
	
	

	Concealment:

Affirmative act that is misleading, an action known to be likely to prevent other from learning the fact 
	
	
	

	Nondisclosure: 

An omission where a party had a duty to speak, but failed to do so 
	
	
	


1. Affirmative Misrepresentation
i. Requires AFFIRMATIVE STATEMENT that is at least misleading
ii. Statement that is NOT in accordance with the facts
iii. Could be LITERALLY true, but leading or not in accord with the true facts
iv. Needs to tell the ENTIRE truth  ( evaluate the trust of the question told (could be true statement, but implies something else) 
1. Jennings (failed to disclose repaired leaks on housing form): telling the buyer that work had been done, but all of the work had not really been completed
2. Concealment
i. Requires AFFIRMATIVE ACT that is at least misleading
ii. Concealment is ACT, not statement ^^^ 
iii. Action known to be likely to prevent another from learning a fact 
iv. EX) Putting potting plant in front of a crack in the house 
1. Jennings (failed to disclose repaired leaks on housing form): He bought and used paint specifically for hiding water stains
3. Nondisclosure 
i. An omission
ii. Requires DUTY to speak + NO affirmative statement/act
iii. Failure to say ANYTHING
iv. Regardless of whether a question is asked, if you had a duty to disclose you STILL must disclose, cannot remain silent 
v. Why do courts NOT recognize negligent/innocent nondisclosure?
1. Difficult to disclose something that you didn’t know ( hard to put the blame on someone who didn’t know something 
2. Rest.2d §161 says that duty arises from KNOWING a fact 
vi. ***Omissions themselves are NOT problematic—only when you have duty to speak and choose not to 
1. Determining when someone has a DUTY to speak 
a. Rest.2d §161
i. A person’s nondisclosure of a fact known to them is an omission IF:
1. (A): Disclosure if necessary to prevent a previous assertion from being a misrepresentation; OR
2. (B) Disclosure of the fact would CORRECT a mistake of the other party as to a basic assumption on which the party making the contract, and nondisclosure amounts to failure to act in good faith 
3. (D) The other person is entitled to know the fact because of a relation of trust and confidence between the parties 
vii. Jennings (failed to disclose repaired leaks on housing form): 
1. FACTS:
a. P purchased a house from D 
b. D failed to disclose various damages 
c. P signed a buyers acknowledgement indicating that they received D’s statement about the house
2. Q: Can P still say they justifiably relied, even though they signed acknowledgment?  
a. YES 
i. Buyer is still entitled to rely on the disclosure
ii. §164 Justifiable Reliance isn’t a particularly onerous standard ( even signing a form doesn’t prevent someone from bringing a claim 

C. Levels of Misrepresentation:

1. Fraudulent: Rest.2d §162
i. Knowledge of the falsity 
ii. No material fact required—can be about a trivial fact if intentional
iii. Induces assent to the contract
iv. Justifiable reliance 
2. Negligent
i. You don’t need to know what you’re saying is FALSE, but you SHOULD have known that it was false
ii. A reasonable person would have known the statement was false
iii. Misrepresentation
iv. Material misstatement
v. Induces assent 
vi. Justifiable reliance 
3. Innocent
i. Even an innocent misrepresentation can be ground for rescission
ii. A purchaser could still rely to their detriment on an innocent misrepresentation 
iii. Contract law will give the buyer the right to rescind because they didn’t get what they bargained for ( question of voluntary assent 
Public Policy 
When does it make sense to enforce a contract? Is there a statute which makes this contract void/unenforceable?  Depending on the statute the contract interacts with there are a variety of outcomes—validity or enforcement
A. Use §178 to determine when there isn’t a clear PP; otherwise go straight to §188
B. When non-compete agreements are enforceable (Rest.2d 188)
a. Rest. 2d §188: Ancillary Restraints on Competition
i. (1) A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction is UNREASONABLE IF:
1. (a) restraint is greater than needed to protect promisee’s legitimate interest; OR 
2. (b) the promisee’s need is outweighed by the hardship to the promisor and the unlikely injury to the public.
ii. (2) Promises imposing restraint that are ancillary to a valid transaction or relationship including: (EXAMPLES OF ANCILLARY N.C.A)
1. (a) promise by seller not to compete with buyer in such a way that injures the value of the business sold

2. (b) promise by an employee not to compete with his employer

3. (c) promise by partner not to compete with the partnership 

iii. ***Only NCA that are included in a contract are consistent with PP; NO stand-alone NCA 
b. Valley Medical (Doctor restricted from practicing within 5-mile radius of clinic): The non-compete was unreasonable

i.   RULE: reasonable when it imposes no shackle that is beneficial to the other party. NCA that restrain larger than necessary are void. Restraints must be reasonable. 
ii. Applying R.2d §188

1. (a) Look at geography, time, subject matter, scope 

a. look at the radius imposed by the NCA

b. duration

c. didn’t have any provisions for emergencies—clinic doesn’t have anything to fain from preventing care to people from emergencies

2. (b) Put factors on scale: public v. private interests of the NCA 

a. it would make patients travel further 

b. limits on patient choice 

c. limitation son freedom to contract

d. goes beyond the legitimate interest of the employer ( you CANNOT have NCA that prevents competition 

c. Employment v. Sale of Business Context
i. Sale of Business
1. “If I’m buying a business from you, you can’t start another business in the same area within _____ years” 
ii. Employment 
1. We are more concerned with these NCA—WHY?

a. Differences in bargaining power

b. Employment is a bigger public value

c. More people need jobs

d. We should be promoting employment 

d. In Re: Baby (Surrogate who keeps the baby): PP of Tenn. did not prohibit the enforcement of traditional surrogacy contracts, BUT does impose restrictions. The contract provision circumventing the statutory provision was unenforceable
i. Court looks to existing state laws to determine PP of the state towards a specific issue 
ii. Legislators create PP through legislation

e. Rest.2d §178: When a term is unenforceable on grounds of PP 
i. (1) A promise or other term of an agreement is UNENFORCEABLE on grounds of PP if 

1. (1) legislation provides that it is unenforceable; OR

2. (2) interest in its enforcement is clearly outweighed in the circumstances by a PP against the enforcement of the term 

ii. Factors favoring enforcement:

1. Parties justified expectations 

2. Avoiding forfeiture if enforcement is denied 

3. Public interest in favor of enforcement (freedom to contract) 

iii. Factors Opposing Enforcement 

1. Strength in PP as manifested through leg or judicial decisions

2. Likelihood that refusal to enforce will further policy 

3. Seriousness of any misconduct involved and the extent to which it was deliberate

4. Directness of the connection between that misconduct and the contract term
Mistake

Mistake about something in existence at the time the contract was formed—contract was NOT properly formed if there was a mistake 

A. Mutual Mistake (Rest.2d §152)
a. R.2d §152: Mutual Mistake 

i. Mistake of:

1. Both parties

2. At the time of contract

3. As to a basic assumption 

4. Has a material effect on the 

5. Agreed exchange of performance 

6. Can be voided by: adverse party; UNLESS he bears risk of mistake (Rest.2d §154) 
ii. Mistake must be SO basic hat you wouldn’t have contracted otherwise  
b. Lenawee (apartment complex, improper septic tank, no human inhabitation): Both blameless parties, but risk should be allocated to the buyers. No recession
i. RULE: Mistake of value are NOT basic assumptions & MUST be material 
ii. HYPO: 
1. Pickle’s go to see the new property owners after the contract has been signed, the tenants tell them the law changed yesterday and can no longer be used as a rental property. 

a. Is there a defense of mistake?

i. NO. At the time of contract there was no issue 

b. Can you make a mistake about the law? 
i. YES 
c. Rest. 2d §154: When a party bears the risk of a mistake 

i. A party bears the risk of a mistake WHEN:

1. (a) The risk is allocated to him by agreement of the parties; OR 

2. (b) He is aware, at the time of the contract, that he has only limited knowledge, but treats his knowledge as sufficient; OR

3. (c) The risk is allocated to him by the court on the ground that it has reasonable circumstances to

ii. If you’re negligent, you CAN use mistake (but courts will take this into account for §154(c) 
iii. If you’re reckless you CANNOT use mistake because you had awareness of the mistake 
B. Unilateral Mistake (Rest.2d §153) 
a. R.2d §153: When mistake of one party makes the contract voidable  

i. Same basic test as mutual mistake, BUT adds:

1. The effect of the mistake is such that enforcement of the contract would be unconscionable; OR 

a. Procedural unconscionability:

i. Hidden onerous terms

ii. Limited time to study the agreement 

iii. Odorzzi Factors 

2. The other party had reason to know of the mistake or his fault caused the mistake  

b. DePrince (Mislabeled diamond on the cruise ship): mistake in the communicated price, not necessary the “value”. DePrince might have been aware, but he wasn’t the mistaken party 
i. Holding: Summary judgment to cruise ship was overturned. 

ii. Just need to use Rest. ( if state law is different refer to Rest. 
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Defenses to Enforceability 
Reasons why one party’s obligation to perform is excused for fairness reasons. Could potentially assert promissory estoppel or unjust enrichment here for damages 
A. Impossibility & Impracticability 

a. Impossibility = older rule 

b. Impracticability = modern rule (broader, anything that is considered “impossibility” will also be impracticability) 
i. Rest.2d §261: Discharge by Supervening Impracticability 
1. Party’s performance is made impracticable 

2. Without his fault

3. By an occurrence of an event the NONOCCURENCE to which was a basic assumption 

4. Duty is discharged unless the language/circumstances indicate the contrary 

ii. Impracticability v. Mistake:

1. At time of contract, NEITHER party would have known about superseding event; impracticable to one party 

iii. MUST be UNREASONABLY difficult to anyone in that line of business, not just a little more difficult or inconvenient for the individual
iv. UCC §2-615: Excuse for Failure of Presupposed Conditions 
1. Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

a. Delay in delivery or non-delivery…is NOT a breach if:
i. Performance as agreed has been made impracticable by the occurrence of an event, the nonoccurrence of which was a basic assumption. 
c. IMPORTANT:

i. Pay attention to the contractual obligations of the party claiming the defense ( those obligations MAY or may not be adversely impacted by the supervening event
1. The intervening event CANNOT be the fault of the person seeking the defense
ii. Is it difficult for me? Or can it not be done at all? 
iii. Did the party claiming the defense do everything reasonable to perform?

iv. Is there something else they could’ve done just at an increased expense? ( if so usually can’t assert this defense
d. Waddy (unable to secure releases by sale date): Defendant contracted to accept duty and failed to do so. 
i. D cannot place itself in a position to be unable to perform and then use it as an excuse for nonperformance

ii. D cannot assert time as an excuse for their nonperformance of duty to cure

iii. The inability to get the release in a timely manner was the supervening act upon which the nonoccurrence was assumed 
1. The supervening act of not being able to get then release papers was NOT unforeseeable 

B. Frustration of Purpose 
At the time the parties entered the contract, the parties were unable to reasonably foresee the occurrence of the act/event which led to frustration contract. The central purpose of the contract would have to be communicated. 
a. Central purpose of the contract is gone and it wouldn’t make sense to enforce the contract 
b. Rest. 2d §265: Discharge by supervening frustration

i. A party’s PRINCIPAL purpose is SUBSTANTIALLY frustrated
ii. Without his fault, by an event
iii. The non-occurrence of which was a basic assumption 
iv. Unless the language/circumstances indicate to the contrary 
c. Mel Frank Tool (contract to store hazardous waste, code changed): as long there was a use for the property, a party's performance was expected. Lessee failed to establish that its entire inventory consisted of hazardous materials, it could not establish frustration of purpose
i. What Element of §265 is most at issue? 
1. Supervening Act was Change in the Law 
a. There was still some salvageable value for the property 
b. If PRIMARY purpose is frustrated, but there is some other use then NO defense 
2. The basic assumption that the code wouldn’t change 
C. Statute of Frauds under the RESTATEMENT 
a. Three basic questions:

i. Does this fall within the statute?
1. Not all contracts have to comply w/ SofF
2. Falls within statute = statute is a potential issue 
ii. If YES, is the writing sufficient? 
iii. If NO, does an exception apply?
b. Basic Concepts:

i. To discourage people from lying about contracts
ii. To avoid wasting resources on he said/she said disputes
iii. Only applies to oral contracts 
c. How to Approach SofF Problem
i. (1) Does the contract fall within the statute of frauds?

1. If something “falls within” the SofF that means you can use SofF as a defense and if there is NO writing then you do not have to act on your side of the promise 

2. Oral contracts ARE valid 

3. Rest. 2d §110: Contracts that re subject to SofF forbidding enforcement unless there is a written memo or applicable exception
a. Interest in land 

i. SALE, not renting 

ii. Long-term leases 

iii. Mortgage contracts

iv. Option contracts

v. Easement 

vi. Real Estate

b. Cannot be performed in 1 year 

i. TEST: can this contract be logically possible to be FULLY performed in one year? 

ii. If it can logically be completed in one year is it NOT included under SofF

iii. Measurement begins from the time the contract is formed, not when performance begins 

iv. PP: the more contracts that fall OUT of the statute, the more contract are enforceable 

c. Suretyship Contracts

i. Contracts by executors/administrators to answer for debts of decedent

ii. Contract by a guarantor to a creditor to agree to pay Surety if they fail to pay 

iii. No direct relationship between the creditor and the surety 
d. Contracts upon consideration of marriage

i. Prenups

ii. Promise by a 3rd party to take certain action in conveying property in view of an impending marriage 

iii. Contracts entered into PRIOR to marriage 

4. UCC 2-201
ii. (2) Is there a sufficient writing?

1. Contracts falling within the statute must be: 

a. Evidenced by a written memo that is SIGNED by the party against whom enforcement is sought 
b. The writing is NOT the contract, it is just evidence of the contract 
c. If you are unable to prove the existence of an oral agreement that doesn’t mean no contract, it means it is unenforceable

d. PP: efficiency, if you don’t have something in writing for these types of contracts we aren’t going to hear cases about hem 

e. Memos serve evidentiary function only 

2. Examples:

a. Email, text, voice recording
iii. (3) Even if there wasn’t a sufficient writing, does an exception apply? 

1. One year contracts
a. Full performance by one side

i. EX) 5 year employment contract, B worked for 5 years, but A has only paid him for 4 years—can A use statute of frauds to not pay B for the final year?

1. NO

2. If one party has fully performed the other party cannot use the statute of frauds as a defense 

ii. When one party has fully performed the likelihood of fraud is unlikely 

iii. SofF is used as an EXCUSE and a DEFENSE to complying with the oral agreement  

2. Rest.2d §139: Justifiable Reliance 
a. Only applicable if there is a valid contract

i. Majority of courts will allow promissory estoppel to enforce
ii. Contradiction to §90 where NO contract 
b. Controversial: defeats the whole purpose of the statute ( you need a writing unless, you don’t…
c. Requires clear and convincing evidence of justifiable reliance 

d. Purpose of SofF = prevent fraud

e. Purpose of Promissory Estoppel = ensure that injustice doesn’t occur 
d. Rest.2d §130: if any promises fall within the SofF, then ALL the promises fall within the SofF

i. EXAMPLE: if one party’s promise CANNOT be performed in one year, but the counter performance CAN be then the party whose promise CAN be brought within one eyar then the other person has to be in writing 

e. Rest.2d §131: General Requirements of a Memo
i. Does it look like the parties concluded a deal?
ii. It is difficult to enforce anything if you don’t have ANYTHING in writing 
iii. MUST:

1. Reasonably identify the subject matter of the contract
2. Sufficient to indicate that a contract was formed between the parties
3. States with reasonable certainty the essential terms of the unperformed promises in the contract ( price, nature of services etc
a. Usually price is required; PE might be allowed to determine this 
4. Court has to be able to determine from writing that there was a valid contract
5. One party’s FULL performance (1-year contract) is enough for the other party to have to perform—NO WRITING NECESSSARY 
f. Rest.2d §134: Signature
i. Just the party whom you are trying to enforce the contract AGAINST 
ii. Intention to authenticate 
g. Crabtree (Employment agreement with multiple memos of support): no one document was considered a stand alone sufficient writing
i. RULE: If writings show that either the signed writer assented to the unsigned documents; OR all of the documents clearly relate to the same contract, oral testimony can be used once there is a connection between all of the documents
1. AT LEAST ONE form has to be signed 

2. Anything fixed in a tangible medium 

ii. PP: we want to find a way to make contracts enforceable 
h. Alaska Democratic Party (Justifiable reliance in moving for job)
i. Democratic Party says just reimburse for moving costs

ii. Court says she is awarded lost wages and benefits 

D. Statute of Frauds under the UCC 
a. UCC 2-201(1): Formal Requirements; Statute of Frauds
i. Sale of goods at least $500 or more
1. Real Estate is NOT a good 

a. UCC §2-105 Definition of a Good: tangible things, all things moveable and currently existing. (including unborn animals) 

ii. Sufficient Writing 

1. Sufficient writing to indicate that a contract for sale has been made 
iii. Signed
1. Signed by the party against whom enforcement is sought
iv. Must specify a quantity 

b. UCC 2-201(2):

i. Renders an oral contract for goods between merchants enforceable where, within reasonable time after the contract is made, one party sends to the other a written confirmation of the contract is made, the confirmation is not objected to by the recipient within 10 days of receipt 
c. Buffaloe (Paying for Tobacco Barns): Is a check for partial payment sufficient as a writing? NO, but the jury reasonably decided that the D keeping the check was sufficient for partial performance 
i. UCC 2-201(3): Partial Performance 
1. “a contract which does not satisfy the requirements of subsection 1, but which is valid in other respects is enforceable with respect to the goods 

a. (1) for which payment has been made/accepted; OR 

b. (2) which have been received or accepted

2. D kept the check delivered by P in exchange for the barns for 5 days before ripping it up, P found new buyers
3. It was perfectly rationale for jury to find this as sufficient even if D ultimately rejected it

4. Partial performance only applies to the $5,000 

ii. Court rationalized that the $5,000 was split as a $1,000 deposit on each barn; BUT most courts would just say they get 2/5 barns (one in full and deposit on the other) 

d. Songbird Jet (selling aircraft): Buyer made a $250k down payment on a $9m aircraft; Seller reneged ( Court said plane is indivisible so you get all off the airplane and contract is enforceable
E. Exceptions to the Statute of Frauds
a. Rest.2d:
i. Full Performance

ii. Justifiable Reliance 

b. UCC:
i. UCC 2-201(3): Part performance
1. The sale of goods contracts are divisible—if partial performance it is too late for either party to assert a statute of frauds defense
a. You don’t have to wait for the party to FULLY perform 

2. It’s not the entire performance, there has to be some means of ascertaining if one part has been fully performed
ii. Specially manufactured for the person 

1. Prove that the goods are intended for the person and could not be sold in the regular course of business
iii. Admission in Court

1. Testified in writing or open court to the contracts existence 

2. Only binds the person who makes the omission 
iv. Rest.2d §139: Justifiable reliance 
1. But more courts than not say that justifiable reliance is an exception under the UCC 
v. UCC 2-101(b): Writing does NOT need to be signed by the party by which SofF is being used against if BOTH MERCHANTS
1. If the writing would be sufficient against the party who is using SofF then it can be used against the opposing party

2. AKA ( if the party who is trying to uphold the contract has a writing with THEIR signature on it, it can be used against the other party 

Contract Interpretation & Construction

If there is a disagreement about a specific term ( use the framework below to address which interpretation is best and then address if there has been a breach 
A. Interpretation

a. Basic schools of thought on contract interpretation (APPLY ALL) 
i. Subjective Intent: What each party actually meant 
1. Advantages: Closer to mutual assent 
2. Disadvantages: potential for fraud 
3. Using maximums here is LESS useful since subjective is all that matters
ii. Objective Intent: What a reasonable person would understand it to mean 
1. Consistency
2. Burden on the parties to be clear ( if you know you’re going to be judged on what you say vs. what you subjectively believed
iii. Modified Objective Standard: Rest.2d §201
1. (1) Follow the parties subjectively intent
2. (2) If A & B have subjectively attached different meanings, the meaning attached by A will control IF: 
a. A did not know of any different meaning attached by B, AND B knew of the attached meaning of A; OR 
b. A did not have any reason to know of any different meaning attached by B, AND B had reason to know of the meaning attached by A 
b. Maxims of Interpretation: Use to interpret the ACTUAL words 
i. Anytime you use the maxims you are presupposing that you are in a court that would be applying some form of OBJECTIVE interpretation

ii. Rest. 2d §202(2), (3), (5)
1. Interpret the contract as a whole
2. Words should be given ordinary, common sense meaning 
3. Technical terms given their technical meaning 
4. Interpret terms consistent with other terms and with context
iii. Rest.2d §203(a), (c), (d) 

1. In case of conflict:
a. Prefer specific over general terms
b. Prefer separately negotiated terms over more standard terms
iv. Ejusdem Generis: “of the same kind”

1. If there is an undefined term, the undefined term CANNOT deviate too far from the other terms
2. Look at the specific terms that come before it in the same sections, look at the context of the contract as a whole
3. COULD use parol evidence to determine this
v. Favor interpretations that:

1. Makes contract terms MORE effective
2. “


“MORE reasonable
3. “


“MORE lawful
vi. Expressio Unius: Nothing specifically included is excluded
vii. Contra Proferentem Rule: If there are two interpretations to a contract term, one that is favorable to each party—the one preferred is the one LESS favorable to the drafting party
1. WHY? Fairness 
c. Hierarchy of Evidence Used to Interpret: Apply to both drafts and completed contracts 
i. Express terms/plain language
ii. Express terms/plain language from negotiation history 
iii. Course of Performance 
1. This particular contract, how have the parties conducted themselves in the past in relation to this contract 
iv. Course of Prior Dealings
1. The way the parties have dealt with each other in the past before this contract was formed 
v. Usage of Trade

1. Regularly observed meanings or usages for a vocation or trade may justify the expectations that are used in the contract
2. If the party is new to the trade, this does NOT work ( party would have to show that the interpretation was well-accepted and that the other party should/would have known 
d. Joyner (when is something “developed”): Disagreement on what constitutes “developed land”
i. Both parties say that there was a meeting of the minds, but only to their own interpretation because there is only one way to interpret it 
ii. Court remands to determine if one party had reason to know about the other parties’ interpretation of the term “developed” 
e. Fragaliment (what is chicken?): Court must determine whether the broader definition of chicken was reasonable 
i. If accept P’s interpretation ( D is in breach and there is potentially HUGE consequences
ii. Each side has different understanding of the work “chicken”
iii. Applying theories of interpretation:
1. Subjective: NO contract, no meeting of the minds
2. Objective: Court find that both parties are unreasonable in their belief 
3. Modified: D’s interpretation would be included. The price term and the USDA definition all go along to support D
a. D’s reasoning and definitions are more reasonable and P has more reason to know (UCC §2-201(2)(b)) 
iv. P has burden to show that D breached the contract 
B. Parol Evidence 
a. RULE RE: what evidence should be excluded from consideration by a jury 
i. Applies ONLY if there is a writing for an oral contract
ii. Applies ONLY to prior/contemporaneous statements
b. Thompson (disagreement on warranty of logs): Evidence of the warranty was excluded because the contract was fully integrated b/c warranty for logs is something that WOULD be in a sale of logs contract 
i. If you don’t mention a warranty, we would think that it would be excluded ( expresio unios (things that are specifically excluded were meant to be excluded) 
c. Parol Evidence v. Extrinsic Evidence 

i. Parol Evidence = words (written or oral) ( evidence that takes the form of things were said
ii. Extrinsic Evidence = more broad ( doesn’t necessarily need to be explicitly said by someone 
d. Is the writing integrated? 

i. Williston approach (MINORITY):
1. Look only at the contract language to determine if contract is integrated
2. Merger Clause = sufficient, but NOT necessary to prove integration
a. Merger Clause ( “This license constitutes the entire agreement and supersedes all prior/contemporaneous understanding of the subject matter” 
ii. Corbin (MAJORITY): 
1. Contextual approach
2. Can look to extrinsic/parol evidence to determine if contract is integrated
3. Existence of a merger clause is PROBATIVE, but NOT determinative
4. Can take evidence of the parties to confirm whether this was the FINAL version
5. Even if there is a merger clause, that is NOT sufficient to show that the contract is integrated 
iii. Rest.2d §215: Contradiction of Integrated Terms 
1. Where there is a BINDING AGREEMENT, either completely or partially integrated, evidence of prior or contemporaneous agreements/negotiations is NOT admissible to contradict a term in WRITING   
a. Why only prior/contemporaneous?
i. Less worried about what happened after the agreement was made
ii. Want to encourage people to put their words into writing during negotiation—if it didn’t make it into the writing, then it is evidence that the parties didn’t want to include it 
iv. Rest. 2d. §209: Integrated Terms
1. (1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement

2. (2) Integration = question for the court 

3. (3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression 
a. Only applied to Corbin jurisdictions 
b. Contemplating a corbin approach to integration
v. Rest. 2d. §216: Consistent Additional Terms 
1. (1) Evidence of a consistent additional term is admissible to supplement and integrated agreement UNLESS the court finds that it was COMPLETELY integrated 
2. (2) An agreement is NOT completely integrated if the writing omits a consistent additional term which is:
a. (a) Agreed to for separate consideration
b. (b) Such a term as in the circumstances might naturally be omitted from writing 
i. Ex) wood and pelts ( it would not be assumed in a contract for wood that pelts would be intentionally excluded so you CAN bring proof to show that another contract existsed 
vi. Rest.2d §213: Effect of Integrated Agreement:

1. (1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them 
2. (2) A binding completely integrated agreement discharges prior agreement to the extent that they are within its scope 
e. Exceptions: 

i. Rest.2d §214, §217
1. Agreements and negotiations prior to/contemporaneous with the writing are admissible to establish:
a. Whether there is an integration
b. Whether it is complete/full or partial integration

c. Meaning (you can always add parol evidence to determine what the writing means)

d. Defenses (contrary to PP, fraud/misrep, mistake) 

i. Applies in both Williston and corbin
f. Parol Evidence Approach
i. Is there a valid written contract?

ii. Is the contract integrated as to the parol evidence which is trying to be entered? (Williston & Corbin) 
1. If you don’t have an integrated writing then there is NO parol evidence issue at all 

iii. Is the contract full or partial integrated?

1. Only important for additional consistent terms

a. Fully integrated does not allow for this; partial does
iv. Is the evidence prior or contemporaneous? 

1. If NO ( No parole evidence issue, can always be admitted

2. If YES

a. Is the term in question consistent or contradictory? (Rest.2d §215) 
i. If additional term is consistent:
1. If Full ( even additional consistent terms are excluded

2. If Partially integrated ( PE can be used to show evidence of consistent additional terms 

ii. If additional term is contradictory:

1. If Full ( cannot be entered 

2. If Partial ( only written contemporaneous evidence of contradictory evidence may be entered

v. Does the term fall under one of the exceptions? 

1. Prior or contemporaneous evidence may be admissible to establish:

a. Whether there is an integration (Corbin Only)

b. Whether it is completely or partially integrated

c. The meaning of the writing 

i. Evidence from before or after can ALWAYS be included to interpret meaning, but not necessarily to ADD terms 

d. Defenses: Contrary to PP, fraud, misrep, mistake, etc. 

vi. Evidence that is prior/contemporaneous AND contradictory is ALWAYS excluded

1. Unless it can fit under some type of exception 

2. Contemporaneous WRITTEN statements can be contradictory and still could be admitted 

3. Something that looks contradictory could fit into an exception

a. EXAMPLE: 

i. If you are trying to introduce PE to show there was a return policy ( NO

ii. If you are trying to introduce for misrepresentation and thus recession ( YES 

g. Taylor (bad faith settlement with State Farm): Parol Evidence included to clear ambiguity re: bad faith contractual v. tort claims
i. P signed for that released State Farm of all “contractual”, but claimed the clause did not prevent TORT claims 

ii. Court decided it was debatable whether a bad faith claim was contractual or tort so it was reasonable for P to think what he thought 
C. Implied Terms & The Obligation of Good Faith and Fair Dealings 
Way for the court to read a term into a contract that might not be there to resolve conflicts 
a. Basics
i. Implying a term as a matter of law does NOT equal adding/imposing a new term
1. Doesn’t need to be a term that the parties ACTUALLY intended/agreed to
2. What terms could LEGIT be included by the law even if the parties didn’t intent to include them 
ii. Implied terms are gap fillers in contracts
iii. Implied in Law: Court is saying that a certain term should be included, if parties would have been able to foresee the issue they would have included the implied term
1. Gap fillers 
2. Not necessarily what the parties subjectively wanted/intended, BUT it is what would be fair OR what most people would have wanted in that situation 
3. If the parties had thought about the issue carefully they would have included the terms 
iv. Implied in Fact: The parties actual meaning or intent (usually only relevant for written contracts)
1. This is what the parties actually meant, they just phrased it or expressed it poorly in their contract
2. A term that is “kind of” in the contract 
b. Implied Terms in Different Context:

i. Best Efforts/Reasonable Efforts in Exclusive Contracts:
1. Lucy, Lady Duff (exclusive contract to endorse products, reasonable efforts): Court found implied reasonable efforts term
a. The promise of reasonable efforts was not explicit, but the writings suggested it
b. Court evaluates the following:
i. P’s compensation ( D would get nothing unless P worked
ii. D was at P’s mercy ( exclusivity
iii. P was keeping track of the receipts, he was actually creating business
2. Best Efforts: 

a. Objective ( more market based analysis, no matter how had you actually tried did you actually accomplish what a reasonable person would?
b. Subjective ( tends to become more important; “did you really try your hardest?” or did you have some alternative agenda 
3. UCC 2-306(2): Output, Requirements, and Exclusive Dealings (pretty much a requirement at this point) ( want to protect individuals from corporations
a. (1) Lawful agreements for exclusive dealings
i. exclusive doesn’t need to be strictly interpreted to be just one and one
b. (2) Unless otherwise agreed and
c. (3) Obligation by the seller to use best effort to supply good and by the buyer to use best efforts to promote their sale 
ii. Reasonable notice before termination 
1. Liebel (garage door company): Was reasonable notification required? YES ( P had invested lots of money and wouldn’t be fair if no notice 
a. UCC 2-309(3): Notice of Termination 

i. Applicable to any time of contract
ii. Termination of a contract by one party except on an agreed event REQUIRES:
1. Notification be received by the other party; AND
2. An agreement dispensing with notification is invalid if its operation would be UNCONSCIONABLE
iii. Implied Covenant of Good Faith and Fair Dealings
1. Rest.2d §205: Every contract imposes upon each party a duty of good faith and fair dealings in its performance and its enforcement
a. Good faith is SUBJECTIVE 
2. UCC 1-203: Every contract or duty imposes an obligation of good faith in its performance or enforcement (must evaluate both objective and subjective under UCC)
a. UCC 1-201(1): Good Faith means honesty in fact in the conduct or transaction concerned SUBJECTIVE
b. UCC 3-103(1)(b): Good faith in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealings in the trade OBJECTIVE
3. TIP: Covenant of good faith is essentially a matter of contract construction
a. Terms/conditions/restrictions implied in order to prevent bad faith performance of the contract
b. Bad faith performance then amounts to breach 
4. Factors to Consider 

a. Relative bargaining power

b. Reasonable expectations of the parties

c. Existence of bad faith 
d. Whether conduct violates community standards of fairness, decency, or reasonableness 
5. Summit Bank
a. Q: Can parol evidence be introduced when making a claim for breach of good faith and fair dealings? 
i. YES 

ii. This duty is implied in all forms of contracts 

iii. Good faith and fair dealings is an implied term—Parol evidence cannot be used to contradict an EXPRESS term 

b. Covenant of good faith can be broken by business professionals—asymmetric bargaining power is NOT required 
D. Non-Contractual v. Contractual Enforcement:

a. Non-Contractual: 

i. Promissory Estoppel:

1.  Enforcement right without a real contract; involves a promise 

ii. Unjust Enrichment:

1. Non-contractual way of enforcing certain rights without a promise, basis for enforcement is different

b. Contractual Enforcement

i. Consideration

ii. Formation (Mutual Assent)

iii. Defenses to Validity 

1. Mistake: You don’t have a valid contract at all 

iv. Defenses to Enforcement:

1. SofF, Impracticability, Frustration of Purpose

v. Interpretation:

1. Tells you when a contract is breached, one person doesn’t keep their promise

2. What one party thinks is the promise is not actually the promise

vi. Breach

c. Remedies (applies to all, not just contractual enforcement) 
Breach & Unjust Enrichment 
A. Express & Constructive Conditions
a. Express Condition = Strict Compliance
i. The non-occurrence of an express condition is NOT a breach because it is something that the contract relied upon
ii. enXco (wind energy project) ( enXco failed to get certification which was express condition of contract, enXco retained the property
1. enXco was NOT in breach because they were unable to meet the condition of getting the certification upon which the contract relied

2. Language was clear that this was an ABSOLUTE requirement 

3. RULE:  when you have an express condition must be strictly construed ( express conditions MUST be literally performed, substantial performance is insufficient for compliance 

4. Courts are likely to find something just as a promise if they don’t want to strictly enforce something, because if interpreted as an express condition requires full performance/strict compliance 

iii. Exceptions to Express Condition 

1. Waiver/Estoppel
a. Someone waived their ability to assert their right
b. The party who insisted on the condition acted inconsistently from the way that the other party relied to their detriment 

c. EXAMPLE:
i. A party who is insisting on the compliance with a condition somehow waives the right to insist through conduct or communications or proceeding with the contract knowing the term has NOT been satisfied 
2. Disproportion forfeiture 

a. Rest.2d §229
i. If the failure of the condition would result in a windfall or unusually hard consequences, then the court would be more inclined to see the loss as a forfeiture and deny the expressed condition 

b. Someone being penalized when they can’t get anything back after the contract 

c. By enforcing the express condition, the party who is resisting the enforcement would lose a whole bunch of $ 

3. Bad Faith Conduct 
a. EXAMPLE:
i. The party who is insisting on the condition acted in bad faith OR the party who is supposed to comply with the condition acted in bad faith in attempting to comply with the condition 
b. Constructive Condition = Substantial Compliance
i. Constructive conditions are almost ALWAYS promises, but could also be terms
ii. Jacob & Youngs (installed the wrong pipes in the house ( Reading Pipe): 

1. D had not paid the final installment 

2. P installed the wrong pipes in the home 

3. Court said there was conditional language, but this was NOT an express condition so substantial compliance was sufficient 

iii. Rest. 2d § 237 

1. It is constructive condition of each party’s remaining duties to render performance to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time

a. D had to fulfill its promise to pay the remaining installments 

iv. Substantial Performance Doctrine:

1. If A substantially performs, constructive condition to B’s performance is satisfied 

2. Therefore:

a. B must perform

b. BUT B can still sue for minor breach caused by the substantial performance

c. Framework 
i.  Is the term in question a constructive or express condition? 
1.  If expressed, was there strict compliance?
a. Does an exception apply? 
2. If constructive, was there substantial performance? 

a. If substantial performance, condition has been satisfied

iii. If no substantial performance, use §241 to determine if there has been a material breach

iv.  Use §242 to determine if a material breach has become a total breach
C. Material and Total Breach 
a. Material Breach
i. If A does not even substantially perform, constructive condition to B’s performance is NOT satisfied ( Therefore: B need not perform (suspends performance), AND B may sue for breach 
ii. Has there been a material breach? Rest.2d §241
1. Factors:
a. Extent to which injured party will be deprived of the benefit which he reasonably expected 
b. Extent to which the injured party can be adequately compensated for the part of that benefit which he will be deprived 
c. The extent to which the party failing to perform will suffer forfeiture 
i. Just because one person suffers a loss does NOT mean a DISPROPRORTIONATE forfeiture 
d. The likelihood that the party failing to perform or/to offer to perform will cure his failure, taking account of all of the circumstances including any reasonable assurances

e. Good faith and fair dealings 
iii. Framework
1. Is the term in question a constructive or express condition? 
a. If expressed, was there strict compliance?
i. Does an exception apply? 
b. If constructive, was there substantial performance? 

i. If substantial performance, condition has been satisfied

b. If no substantial performance, use §241 to determine if there has been a material breach
i. The Non-breaching party may suspend performance here
2. Use §242 to determine if a material breach has become a total breach
b. Total Breach 

i. Repudiation is the ONLY situation where a party would be completely relieved from their duties IMMEDIATELY (total breach) 

ii. When has a material breach become a total breach? Rest.2d §242
1. Once you had suspended performance and are waiting to see if there is any change and it becomes apparent that there is UNLIKELY to be a change look to §242 
iii. Total Breach Doctrine:

1. IF there is a material breach and at least ONE of the Rest.2d §242 factors is satisfied then:
a. B is completely discharged from performing 
b. B may sue for breach 
2. Factors to be Considered: 
a. §241 Factors + 
b. the extent to which it reasonably appears to the injured party that delay may prevent/hinder him in making reasonably substitute arrangements
c. The extent to which agreement provides for performance without delay
iv. Sacket (purchaser unable to complete payments, seller gave ultimatum, purchaser did not comply): 
1. P claims that he substantially performed and D therefore had a constructive duty to convey the remaining shares
2. D claims that P’s breach was material and then became total releasing him from his duty to perform 
3. HERE ( P was given multiple opportunities to cure and it was unlikely that he would pay and so the material breach became total 
D. Anticipatory Repudiation
Statement or action that makes it clear they will commit total breach before the time set for performance
a. Repudiation under Common Law 
i. Rest.2d §250Repudiation is:
1. A clear and unambiguous indication that breach will result when it comes time to perform

2. (a) A statement by the obligor that they WILL commit a breach that would allow the oblige a claim for damages for TOTAL breach (§243)
3. (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform such a breach
ii. Why is repudiation viewed as total breach? 

1. Material breach allows suspension, but repudiation = total breach because the reasonable person would be able to say that this deal was no longer happening 
b. Effects of Repudiation Rest.2d §253
i. Repudiation is either a statement or conduct which indicates either an imminent or future breach 
1. It could be about future ( years or months in the future 
ii. Must be definite 
iii. What is NOT sufficient? 
1. Suggestion to modify 
2. Ambiguous terms
3. Mere expression of difficulty/indifference
4. Financial difficulty, even insolvency is NOT sufficient 
c. Can repudiation be unilaterally retracted? Rest.2d §256
i. YES ( repudiation can be retracted UNLESS notice is given by the other party or the other party relied to its detriment
1. EXCEPTION: you need permission from the other party to retract your anticipatory repudiation if it is after the date the contract was supposed to be executed 
d. Truman (unable to get zoning, but still wanted property):
i. Sale was contingent on purchaser rezoning the property
ii. Purchaser sent letter to seller saying unable to rezone, but still interested in the property just at a lower price
iii. Seller voided the contract saying Purchaser had repudiated
iv. Court said:

1.  The letter asking for change of price was NOT definite enough for repudiation
a. reasonable jury could find ^ this is ambiguous 
2. Even still Purchaser’s later letter showed that they still wanted the property ( successful retraction Rest.2d §256 
e. Repudiation under the UCC

i. UCC 2-610

1. You don’t have to wait for the time of performance to sue for repudiation

2. The party doesn’t have to discharge IMMEDIATELY; they have the option to wait until the term for performance is due
a. Maybe the party will get its act together?
b. Maybe it is better for business to wait? 
f. Retraction of Repudiation: UCC 2-611
i. Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final 
ii. Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded 
iii. Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation
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E. Adequate Assurances of Performance
Sought when the party is not sure whether there has been an anticipatory repudiation
a. Rest. 2d §251 

i. Does NOT require 30-day notice 
ii. Where:
1. Reasonable ground 
2. Demand adequate assurance
3. May suspend any performance 
iii. The oblige may treat as repudiation the obligor’s failure to provide:
1. With a reasonable time such
2. Assurances of due performance as if adequate in the circumstances 
b. UCC 2-609

i. There must be reasonable grounds for insecurity 
ii. If they find reasonable grounds they may IN WRITING make a request for adequate assurances 
iii. The failure to provide adequate assurances by the other party in 30 days is deemed to be REPUDIATION of a contract 
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c. Hornell (Arizona Iced Tea get played): 

i. P beverage supplier brought suit to establish that the rights of D (distributor) had been duly terminated – Court found D failed to provide assurances
1. April 25: D fails to keep promise to pay 
2. April 25: P says that they are willing to continue if…(request for assurances)
3. May 9: D pays $80k and orders $400k of product 
4. May 10: P asks for confirmation of credit and personal guarantee
5. D never responds 
ii. Failure to provide adequate assurances = anticipatory repudiation
F. Unjust Enrichment
a. Based on a conferral of benefits, not a promise or contract 

i. One party got a benefit that, under the circumstances, would be unfair for them to keep 

b. Normal Rule for Unjust Enrichment:

i. Unjust enrichment occurs when A confers an economic benefit to B under circumstances in which it would be unjust for B to retain the benefit without paying for it 

c. Remedies & Rationale 

i. Remedy: Restitution—pay for compensation or return of property to compensate for the other party’s unjust enrichment 

d. Theories of Liability:

i. Promise (express or implied in fact K) v. Conferral of unpaid benefit (implied in law K) 

1. Implied in fact = actual contract

2. Implied in law contract = quasi contract & unjust enrichment 

a. Restitution is ONLY remedy 

ii. MIDDLE GROUND: Most cases ( liability can be predicated either on promise or benefit 

e. Credit Bureau v. Pelo (mandatory admitted to hospital, refused to pay for services): 

i. Understanding “Circumstances” of Rest §116—what circumstances would make it unjust for a party to keep the benefit.
1. Benefit was not forced/no officious intermeddling

2. Benefit accepted with knowledge of receiving party

3. Person rendering the service of value expects compensation

ii. There MUST be an understanding that this is NOT a gift ( gifts are not unjust enrichment

iii. Pelo rejected the benefit, he was UNvoluntarily committed, BUT this case falls more on the expectations of the hospital 

1. Rest.1st §116: Rules Re: Danger to Life/Health

a. A person who supplied items/services to another, although acting without the other’s knowledge or consent is entitled to restitution IF:

i. (a) he acted unofficiously & with the intent to charge; AND
ii. (b) the things/services were necessary to prevent the other from suffering seriously bodily harm/pain; AND
iii. (c) the person supplying them had no reason to know that the other would not consent to receiving them if mentally competent; AND 

iv. (d) it was impossible for the other to give consent
2. Rest. 1st Restitution §177(1): Rules Re: Danger to Property
a. A person who, acting without the other’s knowledge or consent, has preserved things belonging to the other from damage or destruction is entitled to restitution for services rendered IF: 
i. Party had lawful possession; AND

ii. It was reasonably necessary that services be rendered before it was possible to communicate with the owner; AND 

iii. He had no reason to believe that the owner did not want the benefit; AND

iv. He intended to charge the owner; AND 

v. The thing has been accepted by the owner
f. Commerce Partnership v. Equity Contracting (general contractor goes under; subcontractor never gets paid) 
i. Equity (subcontractor) is seeking restitution from Commerce 
ii. Commerce said they paid the general contractor

iii. No direct contractual relationship here 

iv. Subcontractor can recover under unjust enrichment

1. Malone Rule: Implied in law contract can be found where the subcontractor exhausts all remedies against the general contractor AND the opposing party retains the benefits given by the subcontractor 
Remedies 
Money damages, restitution, injunctive/equitable relief—resolutions to breach
A. Expectation Damages

a. Evaluate AS IF the ENTIRE contract had been performed

i. If it is a 10 year contract play out expectation damages for 10 years
b. Compensation for Breaking a Promise
c. Puts P back in the position they would have been in without the breach
i. What P was expecting to receive if the contract was FULLY performed 

d. Crabby’s (Restaurant—forced to sell for less later, but retained restaurant): 

i. D clearly did not comply with the express condition of the contract; BUT conduct indicated they had an intention to go through with the contract
ii. Expectation Damages = Eventual Purchase Price – FMV
1. Doesn’t need to be EXACT FMV, just reasonable
2. Court used the eventual sale price to determine FMV (11 months later) 
iii. P later had to sell their restaurant for less than D had agreed to pay, but was able to retain the restaurant ( weren’t completely out of luck
iv. RULE: Where the party retains the property in question, we must take out the FMV of what they still have from their ultimate recovery
1. Excepted: $290k 
2. Actual: $0 + FMV of $235
3. Remedy: $55k 
e. Farnsworth Formula
i. Loss in Value + Other Loss – Cost Avoided/Loss Avoided 
1. CASE 1 EXAMPLE: 
a. Total Price = $200,000
b. Estimated Total Construction = $180,000
c. Owner Paid = $70,000
d. Builder Costs = $95,000
e. Resale Value of Materials = $10,000 
2. $200,000 - $70,000 = $130,000 (Loss in Value)
3. + 
$0 


     (Other losses)
4. – ($180,000 - $95,000) = $85,000 (Cost Avoided)
5. - $10,000


        (Loss Avoided) 
6. = $35,000
f. Handicapped Children’s Education Board (Teacher quit for health reasons, district had to hire an overqualified teacher for more $$$):
i. P had to pay more for what they were getting 
ii. P, not the supplier, was forced to pay more than they were anticipating 
iii. Non-breaching party is entitled to damages for losses that flow directly from the breach 
iv. Expectation Damages:
1. Actual Pay – Expected Pay = $1,026.64
2. + Incidental Damages = $222.50 (paperwork + ads etc…) 
3. – Loss/Costs Avoided $0
4. = $,249.14 
v. There was a kind of unjust enrichment here, but the P took all the reasonable steps to hire someone new and was forced to hire this more qualified person and pay them more 
1. If school board had used this as an opportunity to hire someone new/more experienced they wouldn’t be able to recovery the entire difference ( PILING UP DAMAGES (Rockingham) 
g. Other Loss Defined Can be Applied to Both:

i. Consequential Damages: Caused by the breach (Reliance—Watzman; Expectation—Hadley) 
1. MUST be sufficiently known to the breaching party at time of formation in order to be held liable 
2. Hadley’s mill completely stopped lost profits/opportunity 
3. Oenus is on the P to specifically put the D on notice when damages are NOT foreseeable
a. NOT foreseeable = Special 
b. Must be put on notice at the time of the contract
i. Just saying “need this ASAP” is insufficient notice  
ii. Incidental Damages: Costs incurred to find an alternative from the breach (Usually not for expectation damages) 
iii. Direct consequences of the breach 
B. Reliance Damages 

a. Reliance:

i. Includes lost opportunities and preparation costs; but NOT losses incurred before contract formation
ii. Limitation:

1. Damages are reduced by P’s net losses (if any) IF the K would have been fully performed
2. If you have a LOSING contract—Reliance damages are capped at the loss of the contracts

iii. Formula
1. = Out of pocket expenses (performance + preparation incurred after K formed)
2. + lost opportunities as a result of reliance 
3. – loss avoided (what P mitigated or should have mitigated)
iv. Reliance measure can be used to calculate BOTH direct and indirect losses 
b. Reliance Damages v. Expectation Damages:
i. Expectation damages are usually greater
ii. Most parties will plead all theories, but they’re going to want expectation
iii. If expectation damages are UNABLE to be calculated then you go to reliance damages—must be able to prove damages to RELIABLE certainty 
iv. Reliance damages formula does NOT include expected profit 
v. EXAMPLE:

1. Expectation Damages

a.  $20,000 (Expected Profit)
b. + $25,000 (Expenses)
c. - $10,000 (Loss Avoided)
d. = $35,000 (Total Damages) 
2. Reliance Damages
a. $25,000 (Expenses) 
b. - $10,000 (Loss Avoided)
c. = $15,000 (Total Damages)
c. Wartzman (Contract to incorporate company so they could do NYE production)
i. Facts:
1. Wartzman agreed to incorporate Hightower’s business 
2. Wartzman failed 
3. Wartzman suggested Hightower hire a specialist to correct their mistake 
4. Hightower incurred $170,000 in development costs for their entertainment venture
ii. Direct Damages 
1. $15,000 ( the direct loss to put Hightower back in the same position as before 
iii. Consequential Damages
1. Lost Profits/Opps? $0
2. Out of Pocket Reliance Damages? $170,000 
iv. Why seek reliance instead of expectation? 
1. Difficult to prove expectation damages—how would they quantify the business from this event?
2. Foreseeability—Wartzman says they had no reasons to know Hightower was going to expend resources; BUT they should have known here 
v. Limitations Specifically for Reliance Damages: 
1. When the contract would have been a losing contract than the reliance damages are reduced by the amount of the loss that would have resulted. 
2. It doesn’t make sense to make the person better off than if the losing contract had been completed
C. Limitations on Damages: Foreseeability & Certainty 
a. Q: Are the losses being claimed too remote to be rewarded? 
b. Hadley (Broken Mill, delayed delivery of part caused lost profits) 

i. Indirect or “Special” Damages REQUIRE P make D aware of the risk of these special damages 
ii. LIMITATIONS ON DAMAGES: Any loss REASONABLY contemplated by both parties at the time K is formed because the loss was:
1. Foreseeable; OR 
2. Specially communicated to the breaching party 
iii. Rest.2d §351: Hadley Factors re: Causation & Foreseeability 

1. Damages are NOT recoverable for loss that the party in breach did not have reason to foresee as a probably result of the breach when contract was made

2. Loss may be foreseeable as a probable result of a breach because it follows from the breach

a. (a) in the ordinary course of events 

b. (b) as a result of SPECIAL circumstances, beyond the ordinary course of events, that the party in breach had reason to know
c. Florafax (Suing for lost profits) 
i. P brings two expert witnesses to testify to the lost profits – Court determines consequential damages can be recovered 
1. Absolute certainty is NOT required 
2. D set in a series of events that prevented P from receiving long term benefits of D’s other contract with Bellerose
ii. An injured party may recover for lost profits IF:
1. The loss is within the contemplation of the parties at the time of contract
2. If the loss flows directly or proximately from the breach 
3. If the loss is capable of reasonably accurate measurement 
iii. RULE: Damages are not recoverable for loss BEYOND amount that evidence permits 
1. Rest.2d §352: 

a. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty 
b. This is a low bar 
d. EXAMPLE:

i. Acme Corp., a manufacturer of machines, contracts to make Brentwood Corp. its exclusive selling agent in a specified area for the period of a year. Because Acme fails to deliver any machines, Brentwood loses the profit on contracts that it would have made for their resale. 
1. What are their direct damages?

a. Lady, Lucy Duff 
b. What is the expected value of this contract assuming Acme had made reasonable efforts?
i. X number of machines or X number of profits 
2. Consequential Damages?

a. Brentwood had already contracted to 3rd parties
b. Consequences of Acme’s nonperformance 
e. Limitations on ALL types of damages:

i. Loss was within contemplation of parties
ii. Loss flows directly from breach 
iii. Loss can be estimated with reasonable certainty 
f. Other limitations:

i. Damages for lost profits on a given K may NOT put non-breaching party in a better position 
D. Limitations on Damages: Mitigation
Damages are not collectable if they could have been avoided without undue risk, burden or humiliation 
a. Basics:

i. P has a duty to mitigate damages 

1. Mitigation need to be “reasonable” needs to only be a good faith effort
ii. D has burden to show that there were available and comparable alternatives AND P failed to take reasonable steps to mitigate 
iii. Lost Volume: Something counts as mitigation ONLY if P would NOT have done it in the absence of the breach—if P would have sold/performed regardless of the breach then it does NOT count as mitigation of damages 
1. EXAMPLE: 

a. If P would have sold potatoes to A regardless of breach it is NOT mitigation for the breach 
iv. Any actual salvage/mitigation = loss avoided 
b. Rockingham (Kept building the bridge even after given notice to stop):

i. P’s duty was discharged, but they continued to keep building 
ii. They were able to seek damages up until they received notice to stop 
iii. RULE: P has no right to pile up damages ( upon receiving notice of total breach then P MUST halt 
c. Mannes (Employee fired and then built houses instead of looking for new job, NCA)

i. RULE: Just because P does not take reasonable diligence to find an available and comparable alternative does NOT completely bar her from recovery
1. Reasonable diligence does NOT mean reasonable efforts—more like good faith in employment context –outside of employment need to do more 
ii. Employer’s Burden:

1. Employer needs to show that there were available and comparable alternatives; AND 
2. Lack of diligence on the part of the employee
iii. Influence of the NCA:

1. D argues that the existence of a NCA shows that P had skills and could have found alternative work if he tried
2. Court says that just because NCA says you have skills doesn’t mean there are opportunities 
d. Rest.2d §350

i. (1) Except as stated in subsection 2, damages are NOT recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation
ii. (2) the injured party is not precluded from recovery to the extent that he has made a reasonable, but unsuccessful effort to avoid loss
E. Restitution for Non-Breaching Party
:

Non-breaching party gets to choose the higher of quantum meruit or quantum valebat. 

Restitution requires a conferred benefit—does NOT have to be a promise or a contract

a. ELEMENTS:

i. Benefit conferred
ii. Conferring party had reasonable expectation of compensation
iii. Benefit was conferred at the express/implied request by the other party 

iv. Unjust enrichment results 
b. Basics:

i. RULE: You can use for restitution if there is a contract OR if there is NOT a contract ( restitution is compensating for the FMV of the benefit (different from damages) 
ii. Quantum Meruit = FMV of the Services
1. FMV of the services 
2. Party is not required to prove that there is a contract

3. Unjust enrichment theory ( does not require anything, no promise/contract

4. It might be substantially easier to prove unjust enrichment and therefore a ground for restitution 
iii. Quantum Valebat = FMV of the Goods 
1. Extent of the improvements made
iv. Can bring a claim for breach of contract AND restitution, but cannot receive both ( no double recovery 
v. You can only get restitution if you can show unjust enrichment

c. US v. Algernon Blair (D refused to make for the crane rental for project)
i. Facts:

1. P entered into a contract with D
2. P supplied their own cranes for a project, but D refused to pay for them 

3. P breached and stopped work completely 
ii. Q: Are restitution damages capped for a losing contract in the same way as reliance damages?
iii. RULE: No. Recovery in restitution is undiminished by any losses that would have been incurred if the contract had been completed 
1. Not capped for non-breaching party
d. Partial v. Full Performance 

i. RULE: NO restitution for FULL performance ( if all that is left is the certain sum to be paid then you are NOT entitled to restitution 
ii. Rest.2d §373: Requires a Contract 
1. (1) Subject to the rule stated in (2), on a breach by non-performance that gives rise to a claim for damages for total breach or on repudiation, the injured party is entitled to restitution for ANY benefit conferred to the other party
2. (2) the injured party has NO right to restitution if he has performed all of his duties under the contract and no performance remains due OTHER THAN payment of a definite sum of money for that performance

a. If party A fully performs and the only thing left to do is get paid the contract amount then restitution is NOT available 

e. HYPO: Assume that the facts in Algernon Blair are as follows: The contract price between Coastal and Algernon Blair was $100,000 and Algernon Blair had so far paid Coastal $63,000. It would have cost Coastal $150,000 to complete the contract, and at the time of the material breach Coastal had expended $40,000 on the project. There are no incidental or consequential damages and no loss avoided or avoidable. Meanwhile, the value of the services Coastal provided to Algernon Blair in quantum meruit is $70,000. 

i. What, if anything, would Coastal be entitled to in (a) expectation damages and (b) restitution? Perform the full calculation. Would your answer be different if Coastal had fully performed before Algernon Blair’s material breach? 

1. Partial Performance 
a. Expectation Damages:

i. Expected Profits: $100,000 - $150,000 = $50,000

ii. Unreimbursed Expenses: $40,000 - $63,000 = -$23,000

iii. This is a losing contract so the expectation damages are $0 

b. Restitution:

i. Quantum Meruit (FMV) = $70,000

ii. Reimbursement Costs = $63,000

iii. Loss Avoided = $0

iv. Incidental/Consequential: $0 

v. Total = $7,000 

2. Full Performance

a. Expectation Damages

b. Restitution
F. Restitution for Breaching Party

a. Basics:

i. Available to a breaching party 
1. Breaching party CANNOT receive expectation or reliance damages 
ii. Limitation: Ratable expectation measure OR if ratable expectation measure is unavailable the lower of quantum meruit or quantum valebat 
1. Breaching party receives the LESSER of ratable expectation, quatum meruit OR quantum valebat 
b. Lancelloti v. Thomas (P purchased luncheonette from D,P breached contract and then seeking his original payment back) 
i. FACTS:

1. P agreed to purchase business rent land from D
2. P paid D $25,000
3. After ~1 year P stopped operating the restaurant and D took over 
4. P filed complaint seeking the return of his $25,000, but conceded to owing D rent
5. Trial court denied P recovery and awarded D the rent money owed
ii. Appeals applied Rest.2d §374 NOT common law ( recovery allowed

1. Common law said NO recovery for breaching party 
iii. Rest.2d §374 
1. (1) If a party justifiably refuses to perform on the ground that his remaining duties of performances have been discharged by the other party’s breach, the party in breach is entitled to restitution for any BENEFIT that he has conferred by way of part performance or reliance in EXCESS of the loss that he caused by his own breach

2. (2) To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is NOT entitled to restitution IF the value of the performance as liquidated damages is REASONABLE in light of the anticipated or actual loss caused by the breach and the difficulties of proof or loss 
G. Specific Performance 

a. Basics:

i. Not a measure of damages
ii. Courts go to damages first, but if no damages are sufficient ( S.P. 

iii. Order for the breaching party to do exactly what they promised to do when a damages remedy is inadequate 

b. ELEMENTS:

i. Inadequate remedy at law:

1. Performance is unique/irreplaceable/invaluable 

2. Damages cannot be calculated with reasonable certainty 

3. D has no $$$ 

ii. Practical Considerations: 

1. Difficulty in supervision

2. Further negotiation/agreements required 

iii. Equitable Doctrines: 

1. Rest.2d §364 Considerations:


a. Specific performance or an injunction will be refused IF such relief would be unfair BECAUSE:

i. (a) the contract was induced by mistake or unfair practices

ii. (b) the relief would be an unreasonably hardship or loss to the party or a 3rd party 

iii. (c) exchange would be grossly inadequate or unfair

2. Laches:

a. Plaintiff waits too long to act on its right

3. Unclean hands:

a. Plaintiff somehow acts in bad faith or does something that is not morally or legally right

b. Unreasonable impact on 3rd parties 

c. Real Estate usually has specific performance remedy ( every parcel of land is unique and different so damages are not always sufficient 
d. Buyer’s Right to Specific Performance:

i. UCC 2-716(1):

1. Specific performance may be decreed where the goods are unique or in the other proper circumstances 

e. Ammerman (P was given an option contract to become a tenant in the shopping center once it was developed)

i. Why is a remedy of law inadequate here?

1. Damages were not calculateable ( speculative 
2. Some type of connection to real estate (location)

3. Trying to spread business into that area
�Review and place Rest.2d §375, 376, 377





