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I. Structure of Constitution 
A. Art. I
1. Creates Legislative Branch
2. Defines the method through which a measure may be enacted into law
3. Enumerates powers vested to the national gov’t 
a) Tax & Spending 
b) Commerce
c) Declare War
d) Necessary & Proper Clause 
4. Imposes certain limits on the exercise of gov’t power 
B. Art. II 
1. Creates Executive Branch
a) Method of election 
b) Term of office 
c) Succession
d) Impeachment
2. Defines powers of the President 
a) Vesting clause (all executive powers)
b) Commander in Chief 
c) Pardons
d) Treaties and appointments (w/ Senate confirmation)
e) Take care that all laws are faithfully executed 
C. Art. III
1. Creates Judicial Branch
a) Defines original and appellate jurisdis
2. Provides for the creation of Fed. Judiciary (Congress power make courts)
3. Cases and controversies 
4. Defines limits of crime of treason 
D. Art. IV
1. Full faith and credit clause
2. Interstate privileges and immunities 
3. Interstate rendition of fugitives
4. Rendition of enslaved persons as slaves
5. Admission of new States
6. Congressional power over territory/property belonging to US 
E. Art. V
1. Amendment process
a) Proposed by Congress (⅔ of each House)
b) Convention (on petition of ⅔ of the States)
c) Prohibited any amendments to end slave trade until 1808
d) Slave equality of suffrage in Senate guaranteed
2. Art. VI
3. Acceptance of previously incurred debts 
4. Supremacy Clause 
5. Oath of Office (no religion test)
F. Art. VII 
1. Ratification Process
a) Nine States ratified by 1788
b) All 13 states ratified by 1790 
G. Bill of Rights (Amend, 1-10)
*** No absolute rights
1. Speech, religion, peaceful assembly 
2. Right to bear arms
3. Soldiers cannot be quartered in home without consent of owner
4. Unreasonable search/seizure 
5. DP, capital crimes go to grand jury, no double jeopardy, no self-incrimination 
6. Speedy trial, impartial jury, assistance of counsel 
7. Civil suit greater than $20 receives jury 
8. No excessive bail/fines, no cruel/unusual punishment
9. Unenumerated rights
10. Powers not delegated to the Federal government are reserved to States  
H. Post Civil War Amendments (13, 14, 15)
1. Reconstruction era amendments 
2. Drafted after the civil war
3. Applies to the states (13 also applies to individuals)
4. 5th’s DPC similar to 14th’s EPC
5. 13: Slaves are persons and all persons born in US/naturalized are citizens 
a) Overturned Dred  Scott 
6. 14: No state can deny any person of equal protection of laws, life or liberty w/o DP
7. 15: right to vote shall not be denied on account of race or previous condition of servitude 
I. Amendments 16-26
*** State action doctrine → only limit STATE action, not private individuals 
1. 16: Right to collect income taxes
2. 17: How senators are chosen 
3. 18: Ban on alcohol 
4. 19: Women suffrage 
5. 20: Start and end dates of presidency and congress
6. 21: Repealed 18th amendment 
7. 22: Cannot be president for more than 2 terms 
8. 23: How to get senators/reps for D.C. 
9. 24: Right to vote in primary and non-presidential elections
10. 25: Presidential succession
11. 26: Right to vote at 18
J. Functions of the Constitution 
1. Establishes Nat’l gov’t 
2. Divides powers 
3. Determines relationship btwn fed and state gov’ts
4. Limits on government (protection of individual rights)
II. Theory & Doctrine
A. Theory: 
1. General method and/or set of ideas for approaching a legal problem
a) EX) Originalism 
B. Doctrine: 
1. Rules that guide decisions in particular legal cases 
a) EX) Strict scrutiny 
C. Political Ideology/Political Preference:
1. Positions and beliefs about gov’t structure and policies 
a) EX) Identifying as liberal 
D. Functions of the Const
1. Establish nat’l gov’t 
2. Divides powers (separation of powers); makes it difficult for gov’t to act 
3. Determines relationships between government and states (federalism)
4. Limits gov’t power 
III. Federal Judiciary Power
A. Marbury v. Madison:
1. Marbury had the right to commission the demands
2. Right was violated
3. Laws afford him a remedy 
4. Congress gave jurisdiction to issue the mandamus, but the law was invalid 
5. TAKEAWAYS: 
a) Creates authority for judicial review over EXECUTIVE powers
b) Establishes authority for judicial review over LEG powers
c) Interprets Art. III as ceiling of fed. Court jurisdiction → Congress cannot expand SCOTUS jurisd. 
B. Power of Judicial Review of State Judicial/Legislative/Executive Acts
1. Martin v. Hunter’s Lessee: expands judicial review to state court actions
a) FACTS: Property dispute in VA, VA Court said outside scope of SCOTUS review
b) ISSUE: May SCOTUS review acts of State Judiciary?
c) HOLDING: YES
(1) State Courts cannot be trusted to protect rights
(a) State bias
(b) State judges are not appointed for life 
(2) Uniformity → SCOTUS review is essential to ensure uniform interpretation of federal law
2. Cohens v. Virginia: SCOTUS did have review over State Criminal cases
3. Cooper v. Aaron: Eisenhower uses executive power to enforce SCOTUS ruling re: desegregation of schools → judiciary has no enforcement power, if States do not want comply with ruling must rely on executive power 
C. Limits on Federal Judiciary Power:
1. Court does not have any means of enforcing their decisions 
2. Court must maintain stature in society without power of enforcement
3. Court is counter-majoritarian 
4. Justiciability limits 
IV. Interpretations of the Constitution & Justiciability Limits
A. Constitutional Interpretation 
1. Sources of Constitutional Interpretation 
a) Primary:
(1) Text of const
(2) Original constitutional theory 
(3) Overall structure 
(4) Values reflected in the const.
b) Secondary:
(1) Precedent 
2. Methods of Constitutional Interpretation:
a) Originalism--Specific Intent
(1) The specific intent of the framers/writers of the Constitution
(2) Ask Framers what they meant
b) Originalism--Modified/Abstract Intent
(1) Still evaluating based on the framer, but with a modern twist
(2) More modernized: what was the Framer’s general intent and if you could bring them back today, what would they say? 
c) Originalism--Meaning/Understanding (Scalia)
(1) Pull a dictionary from the time of the drafting and look at the words of the text. NOT a focus on what Framer’s actually meant
d) Tradition
e) Process-based theory 
f) Aspirationalism 
g) Textualism
(1) Bring in a modern dictionary 
(2) Subset of all theories → text of constitution is important
(3) Has limits b/c what text mean it not always evident 
h) Pragmatic
i) Purportive 
j) Structural
k) Values Based
l) Precedential/Doctrinal 
B. D.C. v. Heller:
1. ISSUE: Is the D.C. prohibition of handguns constitutional? 
2. HOLDING: No. Law is UNconstitutional
3. Scalia (Majority): 
a) Interprets 2d amend as personal right to carry 
b) Textualism: prefatory clause cannot operate to limit the operative clause
(1) How to define people  
c) 9 State const. Used “bear arms” to include citizens right to self-defense 
4. Stevens (Dissent):
a) Specific intent originalism 
b) Stevens is willing to look at the text/specific intent 
5. Breyer (Dissent):
a) Doctrinal analysis: identified a 2 part balancing test
b) Pragmatic Judging: looked at empirical evidence and situation in D.C
6. TAKEAWAY: Judges are not bound by a certain interpretation
C. Justiciability Limits
1. SCOTUS can only review cases that “real cases or controversies”
a) Prohibition against advisory opinions
(1) Art III Courts will not make advisory opinions
(2) Advisory Opinions = questions regarding pending litigation or executive actions 
(3) Court does not issue answers to hypothetical questions
b) Standing: Is this is the right P? 
(1) Basic Requirements: Allen v. Wright
(a) Injury: must be concrete, particularized, and actual or imminent, legally cognizable harm to P 
(b) Traceable: Causation; P’s injury must be fairly traceable to the action taken by the D
(c) Redressability: The relief sought (damages, injunction et…) must alleviate P’s injury
(2) Prohibition Against Third Party Standing
(a) General Rule: Party has standing ONLY to assert own rights
(b) EXCEPTION: Practical hindrance against party asserting own rights + special relationship (See Singleton v. Wulff) 
(i) This is HIGHLY discretionary 
c) Ripeness: Is it too soon? 
(1) P may not present premature case/controversy, often a consideration when Court may rule on the constitutionality of law before it is enforced against P 
d) Mootness: Is it too late? 
(1) P must present a LIVE controversy and have an on-going injury at all stages of litigation 
(2) EXCEPTION: 
(a) Capable of repetition yet evading review, applies to facts of short duration and that are capable of being repeated against P (see Roe v. Wade)  
(b) Voluntary cessation: Without this exception, a defendant could just stop doing the behavior that was unconstitutional
(c) Class actions 
e) Political Question Doctrine: What topics are off limits? 
(1) Issues solely within the political realm of some office like President will not be heard by SCOTUS
(2) Court’s have lost of discretion in this area
(3) Difficult understand how court would analyze 
(4) Steps to Assess Political Q exists:
(a) Identify precise claim
(b) Ask does the claim implicate separation of powers?
(c) Determine whether the ultimate authority over claim rests in one of the political branches
(5) Baker v. Carr: 
(a) 6 Tests for existence of political question
(i) Demonstrable textual commitment of the issue to a coordinate political department
(ii) A lack of judicially discoverable and manageable standards for resolving issues
(iii) An initial policy determination of the kind premised on non-judicial discretion 
(iv) Expressing lack of respect for coordinate branches
(v) An unusual need to adhere to political decision already made 
(vi) The potential for embarrassment from multiple decisions by various departments on one question 
(6) Powell v. McCormack
(a) Congress refused to seat him 
(b) ISSUE: Is the challenge to restrictions on Congressional membership set by the House a political question? 
(c) HOLDING: NOT a political question, SCOTUS has the ability to read the text of the constitution and could see the requirements for congress
(7) Goldwater v. Carter:
(a) ISSUE: Was it within the President’s power to rescind treaty with Taiwan?
(b) HOLDING: This IS a political question--directly involves foreign affairs 
(8) Zivotofsky v. Clinton:
(a) ISSUE: Congress enacted statute letting Americans born in Jerusalem say they were from Israel → Sec. of State said Court lacked power to decide 
(b) HOLDING: NOT a political question, SCOTUS can interpret text of statutes and determine constitutionality  
(9) Nixon v. United States:
(a) ISSUE: Whether the scope of Senate’s constitutional authority to conduct impeachment proceedings is a political question
(b) Judge Nixon wanted to determine whether committee or entire senate should hear evidence 
(c) HOLDING: Court determines IS a political question 
V. Early Interpretations of the Bill of Rights (BofR), & Civil War Amendments
A. Purpose of the Cases: 
1. How the Const. Interpreted slavery as a right
2. Broad Interpretation of Constitution at this time
B. Barron v. City of Baltimore:
1. TAKEAWAY: 
a) 5th amendment takings clause does not apply to state actions at this time 
2. Bill of rights does not directly apply to limit state government powers 
C. Prigg v. Pennsylvania:
1. SCOTUS adopts view of federalism interpreting Const. To give Congress very broad power to protect rights of slave owners
a) Majority: Interprets constitution and congress to have broad power to regulate in this area
D. Dred Scott: 
1. SCOTUS interprets constitution has prohibiting any African American (AA) born in US from becoming a citizen
2. SCOTUS interprets constitution as limiting Congress’ power to pass MO compromise 
a) SCOTUS says Congress lacked power to infringe on rights of those who were involved in enslaving people
b) Dred Scott did not have standing because he was not a citizen, and was a slave 
E. Privileges and Immunities Clause:
1. Slaughter House Cases: 
a) FACTS: Louisiana Legislature gave monopoly power to company to slaughter cattle. Butchers said law violated 13th amendment
b) ISSUE: Was the LA law unconstitutional?
c) HOLDING: NO. SCOTUS said that 13th and 14th amends were to solely to protect former slaves
(1) Privileges and immunities clause of 14th amendment was not meant to protect individuals from state gov’t actions/was not meant to be basis for federal courts to invalidate state courts 
d) Doctrinal Takeaway:
(1) Slaughter House cases stand for the proposition that privileges and immunities clause does not award many rights to the citizens
e) We look to theses cases to compare how court used to evaluate 13th and 14th amendments with modern interpretations 
F. Post Reconstruction Era: 
1. Various laws essentially re-enslave AA
2. Anti-reconstruction SCOTUS issues several rulings after Slaughterhouse that turn 14th EPC into “dead letter”
3. Civil Rights Cases
a) Cases about AA being denied access to public accommodations
b) ISSUE: is the civil rights act of 1875 constitutional?
c) HOLDING: NO.
(1) SCOTUS strikes down CRA
(a) Congress didn’t have power to pass law like this--state’s should be passing these laws 
(b) SCOTUS says 14th amendment was about limiting/prohibiting state actions from denying people rights
d) Congress lacks power to regulate discriminatory behavior of private entities-
(1) Exception state action doctrine 
4. State Action Doctrine

a) Constitution does NOT apply to private individuals
(1) EXCEPTION: 
(a) If performing task that has been traditional gov’t role
(2) If party wants to sue a non-government actor, the party has to find a way to fit it into the exception 
b) Two Categories of Exception: 
(1) Public Function: 
(a) Basic Rule: If a private entity performs a task traditionally exclusively performed by the government, the const apples
(i) EX) Marsh v. Alabama: Private entity was running a city like a gov’t would 
(2) Entanglement Exception:
(a) Basic Rule: Private conduct must comply w/ Const. If gov’t has authorized, encouraged, or facilitated the unconstitutional conduct. 
(i) Private actor is entangled sufficiently with the gov’t that the court is convinced it should make an exception to the state action doctrine
(ii) EX) getting paid by gov’t etc…
(b) Fact specific analysis 
c) 13th amend. Does NOT require gov’t action, BUT in order to sue/challenge the state action doctrine applies --aka must be private entity working in a gov’t/public function 
5. Plessy v. Ferguson: 
a) Laws segregating blacks and whites does NOT violate EPC
LIMITS ON GOVERNMENT POWER
I. Jim Crow Segregation & The Road to Brown 
A. Jim Crow Segregation Cases:
1. Plessy v. Ferguson:
a) ISSUE: Is a state law requiring separate train cars for blacks and whites constitutional? 
b) HOLDING: Separate, but equal does NOT violate the EPC 
(1) Makes distinction between civil rights, social rights, and political rights 
(2) Harlan dissent: whole purpose of 14th amendment was to ensure everyone had FULL rights 
2. Cumming v. Richmond:
a) Upheld exclusion of AA from an all white high school, no high school for AA 
B. Road to Brown:
1. Impact Litigation Strategies:
a) Equalization Strategy: First stage of litigation to overturn Plessy 
(1) The court did not question the doctrine of separate, but equal; instead it concluded that the lack of opportunities for blacks was unconstitutional
(a) Sweatt v. Painter: 
(i) University of Texas law school denied admission to Sweatt saying he could attend the all black school 
(ii) Schools were not equal
(iii) Law school integration
(iv) Separate law schools failed to qualify → quantitative and intangible factors
2. Mendez v. Westminster:
a) FACTS:
(1) O.C. school district segregated Mexican-American students, making them go to school specifically reserved for Mexicans
b) District court
c) First time opinion said separate is NOT equal
d) HOLDING: Separating Latino students VIOLATED EPC, but based on theory that Latino = White
3. Brown v. Board of Education I
a) First time the court interpreted EPC as would be anticipated
b) HOLDING: Separate, but equal VIOLATES EPC
c) Relied heavily on psychological studies 
4. Brown v. Board of Education II 
a) Remedies:
(1) Remand desegregation to district courts
(2) Happens school district by school district 
(3) The law alone can’t change people’s lives and societal norms
b) BACKLASH THEORY: 
(1) When court makes an order that goes against public opinion → the court usually doesn’t go too far outside the public norm because of limited enforcement power 
c) “With all deliberate speed” 
II. Modern Day Equal Protection Clause (EPC) 
A. Basic Analysis Structure:
1. How does the law classify?
a) Plaintiff will argue ____________. 
b) Defendant will argue ___________.
2. Is the law facially exclusionary? Or facially neutral? 
*** Court takes a rigid approach in classifying the law → what does the text of the statute actually say? 
a) If facially exclusionary → Apply appropriate standard of review 
b) If facially neutral, in order to avoid rational basis, P will have to show that the law has both an: 
(1) Exclusionary effect 
(a) See Palmer
(2) Exclusionary purpose 
(a) See Arlington Heights
(i) FACTORS:
(a) Extreme statistical proof
(i) Generally, effect alone does NOT prove purpose
(b) Deviation from procedure 
(i) Whether events leading up to this were suspicious 
(c) Decision inconsistent with typical priorities 
(i) Whether decisions inconsistent with typical considerations 
(d) Legislative or administrative history 
(i) Statements made by decision makers
(b) D is likely to argue Feeny, “because of ______, not in spite of ______” test 
c) If all else fails, P may still try to argue that the classification be elevated to suspect class → Apply Frontiero Factors 
(1) Frontiero Factors:
(a) Immutable characteristic 
(b) History of discrimination 
(c) Inability to utilize the political process
3. Apply the appropriate standard of review 
a) Strict Scrutiny: Narrowly tailored to serve a compelling gov’t interest
b) Intermediate Scrutiny: Substantially related to an important gov’t interest
c) Rational Basis: Rationally related to a legitimate gov’t interest 
4. What is a court likely to decide? 
	Type of Classification

(That is basis for different treatment…)
	Level of Review

(that classification is subject to…)
	Standard of Review

(Classification used by Gov’t must be…)

	Suspect Classification

(race and alienage)
	Strict Scrutiny 
	Narrowly tailored to serve a compelling government interest 

	Quasi-Suspect Classification

(Gender and legitimacy)
	Intermediate Scrutiny
	Substantially related to important government interest

	Non-Suspect Classification
	Rational Basis 

(presumption of constitutionality) 
	Rationally related to legitimate government interest


B. Exceptions to Alienage & Strict Scrutiny 
1. Usually citizenship is given strict scrutiny, but Court has made number of exceptions allowing laws that classify based on citizenship to be evaluated under rational basis:
a) Citizenship Self-Gov’t Exception
b) Democratic Process Exception
c) Federal Interest Exception
2. Generally, Citizenship = Strict Scrutiny, BUT number of exceptions 
a) Citizenship Self-Gov’t and Democratic Process Exception
(1) Voting, political office, jury service, enforcement (rational basis)
(a) Foley: Police officers may be required to be citizens
(b) Cabell: Notary do not meet requirements and cannot be classified 
(c) Ambach: Schools can require teachers be citizens
b) Federal Interest Exception
(1) State laws classifying citizen/non citizen receive strict scrutiny, but see if self-governance applies 
(2) Federal laws classifying citizen/non citizen receive rational basis review
(a) SCOTUS has determined that it is the job of the Federal gov’t to regulate when it is important that someone is a citizen
(i) States are not presumed to be the primary gov’t regulating citizenship 
C. Cases:
	Case
	Facial/Neutral
	Classification
	Standard
	Violate EPC?
	Takeaways

	Korematsu
	Facial
	Japanese WWII (Race)
	Strict Scrutiny
	No. 
	Still good law

	Loving
	Facial
	Black & White Marriage (Race)
	Unclear
	Yes. 
	Racism like this won’t survive rational basis

	Palmore 
	Facial
	Interracial marriage & parental rights (Race)
	Strict Scrutiny
	Yes. 
	Personal bias insuffi.  to term parent rights 

	Croson
	Facial
	Subcontractors (Race)
	Strict Scrutiny
	Yes. 
	All race gets strict scrutiny

	Washington v. Davis
	Neutral
	Cop Test (Race)
	Rational Basis
	No 
	Effect alone is not sufficient

	Feeney
	Neutral
	Hiring Vets First (Gender)
	Rational Basis
	No
	Because of, not in spite of 

	Arlington Heights
	Neutral 
	Zoning (Race)
	Rational Basis
	No
	Factors for purpose 

	Geduldig 
	Facial
	Pregnant (Gender)
	Rational Basis
	No
	Important how classify 

	Frontiero
	Facial
	Husband as dependant (Gender)
	Intermediate Scrutiny 
	Yes
	Factors to get increased scrutiny 

	Reed
	Facial
	Prefer males for estate administrator
	Intermediate Scrutiny 
	Yes
	Not substantially related to important gov’t purp

	Craig v. Boren 
	Facial
	Beer (Gender)
	Intermediate Scrutiny
	Yes
	Over/Under Inclusive 

	US v. VA (VMI) 
	Facial
	Prohibited Women (Gender)
	Intermediate Scrutiny
	Yes
	Over/Under Inclusive 

	Orr 
	Facial
	Men Pay Alimony (Gender)
	Intermediate Scrutiny
	Yes
	Over/Under Inclusive
Not substantially related

	Califano
	Facial
	Social Security Benefits for Women (Gender)
	Intermediate Scrutiny 
	No
	Reducing disparity against women is important gov’t interest

	Railway Express
	Neutral
	Distracting Ads v. Non-Distracting Ads 
	Rational Basis
	No 
	Not a suspect class 

	Murgia
	Neutral
	Mandatory Retirement (Age)
	Rational Basis
	No
	Not a suspect class 

	Clayborn
	Neutral 
	Zoning Permits (Mental Health)
	Rational Basis
	Yes
	Rational Basis + → ANIMUS

	Romer
	Facial
	Repeal Civil Rights Laws (Sexual Orientation)
	Rational Basis
	Yes
	Rational Basis → ANIMUS


1. Facially Exclusionary
a) Race → Strict Scrutiny: Narrowly tailored to accomplish compelling state interest. 
(1) Korematsu :
(a) ISSUE: Did: Executive Order re: Japanese Internment violate Constitution? 
(b) HOLDING: Government has power to violate EPC during war times 
(c) RULE: Racial classification subject to strict scrutiny 
(d) Japanese were 
(2) Loving: 
(a) ISSUE: Does the VA statute preventing blacks and whites from marrying violate EPC? 
(b) HOLDING: YES
(c) RULE: Invidious racial discrimination won’t even survive rational basis 
(d) Focused on white racial integrity 
(e) VA even lacked a legitimate government purpose of any kind
(f) Gov’t purpose cannot be white supremacy 
(3) Palmore v. Sidotti: 
(a) ISSUE: Does removal of a child from a woman on the grounds that she entered into an interracial marriage violate EPC?
(b) HOLDING: YES
(c) RULE: Facial race discrimination apply strict scrutiny 
(i) Constitution cannot control such prejudices but neither can it tolerate them. 
(ii) Private biases may be outside the reach of the law, but the law cannot, directly or indirectly give them effect 
(d) Personal biases and remarriage are NOT sufficient to take away parental rights 
(4) City of Richmond v. Croson:
(a) Race based affirmative action***
(b) ISSUE: Does the VA statute requiring contractors set aside 30% of their business to minority controlled subcontractors violate EPC?
(c) HOLDING: YES
(d) RULE: Strict Scrutiny 
(i) Attempting to remedy general racial discrimination is NOT a legitimate gov’t purpose for strict scrutiny 
(ii) If the law has facial race classification it triggers strict scrutiny, and a presumption of unconstitutionality 
(iii) City was UNABLE to show that there was sufficient evidence that the statute was correcting a wrong more than just general societal discrimination 
Race Based Affirmative Action (General Rule) 
· Strict scrutiny applies and STRONG BASIS IN EVIDENCE of need to remedy discrimination accepted as compelling government purpose. See Croson (finding City unable to show that there was sufficient evidence that statute was correcting wrong more than general societal discrimination)
· In trying to satisfy strict scrutiny, a government actor cannot point to generalized, societal, or industry discrimination. (see Croson)
· Outside of higher education admissions, there is nothing that has strong basis in evidence 
· Universities are special, they have a first amendment freedom to pick whomever they want for their schools
· First amendment diversity rationale (compelling gov’t interest) has nothing to do with remedy diversity 
· Schools not required to prove past discrimination
b) Gender → Intermediate Scrutiny: Substantially related to an important government interest
***Intermediate scrutiny boils down to whether the Court is convinced that the purpose of the law was grounded in gender stereotyping or to correct for legitimate generalized societal discrimination against women
***Actual biological differences can be important gov’t purpose for intermediate scrutiny, but law must be substantially related to accomplishing this goal 
(1) Reed v. Reed:
(a) FACTS:
(i) Idaho law imposed mandatory preference for selection of males over females as administrators of estates 
(b) ISSUE: Does the Idaho law violate EPC?
(c) HOLDING: Yes
(i) Court said rational basis, but in reality applied a stricter rule
(ii) The court implicitly had to regard gender as an impermissible basis for government decisions
(2) Frontiero v. Richardson:
(a) ISSUE: Did the statute classifying when a woman could claim her husband as a dependent violate EPC?
(b) HOLDING: YES
(c) Plurality opinion: gender = intermediate scrutiny 
(d) Yes there is a legitimate gov’t interest, but gov’t fails to provide evidence that the law saves $$$ 
(e) Gov’t efficiency and administrative reasons do NOT meet strict scrutiny 
(i) It might be intermediate, would need to be fact specific 
(f) Example of how SCOTUS analyzes classification levels
(3) Craig v. Boren: 
(a) ISSUE: Does the law prohibiting young men from buying beer, but allowing young women violate EPC?
(b) HOLDING: YES 
(c) RULE: Intermediate scrutiny 
(d) Gov’t Purpose = traffic safety 
(e) BUT not substantially related to the law 
(f) OVER inclusive → not all boys are going to be a hazard
(g) UNDER inclusive → some women are reckless 
(4) US v. Virginia:
(a) FACTS:
(i) VMI (Virginia Military Institute) only men, proposed school for women
(a) Schools were not equal
(b) ISSUE: Does the law prohibiting women from attending VMI violate EPC?
(c) HOLDING: Yes
(d) RULE: Intermediate scrutiny 
(i) Court thought that Gov’t was lying about its purpose
(e) OVER inclusive → some women will be able to meet the criteria for admission and should be allowed to apply 
(f) Gov’t interest is not at issue
(g) VA failed to meet its burden in showing that admitting women would destroy reputation and adversarial nature of VMI 
(5) Orr v. Orr: 
(a) ISSUE: Did the AL statute only requiring husbands pay alimony violate EPC?
(b) HOLDING: Yes
(c) RULE: Intermediate scrutiny 
(i) When a state’s underlying purpose is just as well accomplished through a neutral classification, then it carries with it the “baggage of sexual stereotypes” and cannot be permitted to classify on basis of race
(d) Gov’t Interest: Helping needy spouses, compensating women for past discrimination during marriage
(e) UNDER inclusive → doesn’t help husbands
(6) Califano v. Webster:
(a) Gender based affirmative action**
(i) Intermediate scrutiny applies AND remedying general societal discrimination against women is accepted as an important government purpose
(b) ISSUE: Does the social security police allowing women special benefits violate EPC? 
(c) HOLDING: No
(d) Gov’t Purpose/Interest: reducing disparity against women. Women have made less than men and the gov’t is saying that it’s objective is to reduce this disparity at the end of life 
(i) Law was substantially related to accomplishing this purpose 
2. Facially Neutral:
a) Exclusionary Effect:
(1) Palmer v. Thompson:
(a) ISSUE: Does the City’s closure of all of the pools violate EPC?
(b) HOLDING: No
(c) RULE: P must show both exclusionary effect and purpose in order to get heightened scrutiny 
(i) P argued that closure was because City did not want to operate desegregated pools
(ii) Regardless of intent, P failed to show that the closure had a discriminatory impact on AA
(iii) Closure prevented EVERYONE from using the pools, not one race more so than another 
b) Exclusionary Intent 
(1) Washington v. Davis: 
(a) ISSUE: Does the test required for D.C. cops violate EPC?
(b) HOLDING: No. 
(c) RULE: Rational basis
(i) Disproportionate impact alone does not trigger strict scrutiny 
(ii) The test by itself is insufficient to show exclusionary purpose 
(2) Personnel Administrator v. Feeney:
(a) ISSUE: Does the state’s policy of first selecting veterans for civil service jobs violate EPC?
(b) HOLDING: No
(c) RULE: Rational Basis
(i) No discriminatory purpose here
(ii) To prove discriminatory purpose, P must show that decision maker selected or reaffirmed a particular course of action at least in part because of, not merely, in spite of its adverse effects upon an identifiable group. 
(a) HIGH STANDARD: Plaintiff must show that state enacted law because of _______ effect, not merely in spite of the adverse effect 
(iii) Veteran based affirmative action policies are always constitutional 
(3) Village of Arlington Heights:
(a) ISSUE: Does the denial of rezoning violate EPC?
(b) HOLDING: NO
(i) Argued that this had disproportional impact by denying/excluding housing used predominantly by AA community 
(ii) Absent a pattern, impact alone is NOT determinative → look at other factors
(a) Examples of Clear Pattern:
(i) 200 petitions denied to Chinese and only 1 denied to non-Chinese → “directed so exclusively at people of one class” 
(ii) Gerrymandering case 
(c) FACTORS:
(i) Extreme statistical proof
(a) Generally, effect alone does NOT prove purpose
(ii) Deviation from procedure 
(a) Whether events leading up to this were suspicious 
(iii) Decision inconsistent with typical priorities 
(a) Whether decisions inconsistent with typical considerations 
(iv) Legislative or administrative history 
(a) Statements made by decision makers
(4) Geduldig
(a) ISSUE: Does the CA rule prohibiting recovery from temporary injury as a result of pregnancy violate EPC? 
(b) HOLDING: No
(c) RULE: Rational basis
(i) SCOTUS said that CA had compelling state interest in maintaining a program that was self-sufficient 
(ii) Legitimate gov’t purpose here
(iii) Need only be rationally related to accomplishing this purpose 
(d) Classification: Pregnant v. not pregnant 
3. Rational Basis
a) Government must show some legitimate government purpose 
(1) Railway Express: 
(a) ISSUE: Does the NY statute preventing advertising on trucks violate EPC?
(b) HOLDING: No. 
(c) RULE: Rational Basis
(i) Gov’t Interest: safety, want to avoid advertisements on trucks 
(ii) Law was both potentially over and under inclusive
(d) Classification: distracting ads v. non distracting ads
(i) NOT suspect class
(e) SCOTUS can take into account any conceivable purpose for the law as justification for the purpose of the law
(2) Massachusetts Board v. Murgia:
(a) ISSUE: Does the law requiring mandatory retirement at 50 violate EPC?
(b) HOLDING: NO 
(c) RULE: Facial age classification is not a suspect class 
(i) Purpose of making sure that officers are physically fit for purposes of public safety was rationally related to the gov’t interest 
(3) San Antonio School District v. Rodriguez: 
(a) HOLDING: that poverty is not a suspect classification and that discrimination against the poor should only receive RBR. 
(b) Involved a challenge to Texas’s system of relying heavily on property taxes to pay for public education. 
(c) Education is not a fundamental right 
b) Generally, Citizenship = Strict Scrutiny, BUT number of exceptions 
(1) Citizenship Self-Gov’t and Democratic Process Exception
(a) Voting, political office, jury service, enforcement (rational basis)
(i) Foley: Police Officer ( EXCEPTION
(ii) Cabell: Notary Public ( NOT EXCEPTION
(iii) Ambach: Teacher ( EXCCEPTION 
(2) Federal Interest Exception
(a) Where there is an area of law where the federal gov’t is responsible, if the state tries to pass an immigration law it will be preempted 
(b) Federal gov’t sets certain policy areas
(c) Preemption → rational basis review of laws where fed. Gov’t is sole controller 
4. Rational Basis + 
a) Court applies rational basis review BUT the court’s finds gov’t loses
b) What triggers rational basis +?
(1) Court determines the ONLY reason why law was enacted was ANIMUS towards one group of people
(2) This is the court saying that the Gov’t has failed to convince them of any legitimate gov’t purpose 
(3) Bare desire to harm
c) Gov’t is likely to lose even though applying rational basis
(1) City of Cleburne:
(a) ISSUE: Does the City’s requirement of extra permits for mentally ill homes violate EPC?
(b) HOLDING: YES
(c) RULE: Rational basis +
(i) Court refuses to make mentally ill a suspect class, but “case appears to rest upon an irrational prejudice against the mentally ill”
(a) ANIMUS 
(2) Romer v. Evans
(a) ISSUE: Does the Colorado State Amendment repealing the civil rights law for homosexuals violate EPC?
(b) HOLDING: YES
(c) RULE: Rational Basis + 
(i) Facial sexual orientation discrimination does NOT get strict scrutiny 
(ii) Animus 
III. Substantive Due Process Analysis (SDP) 
A. Basic Analysis Structure
1. What is the government action?
2. Does the law impact a fundamental right?
	Current Majority Rule
	Minority Rule

	Precedent based with reasoned judgment and traditions and history and more broadly defined 
Non-textual rights protected when “objectively deeply rooted in history and traditional and implicit such that liberty nor justice would exist”
Requires CAREFUL description of asserted fundamental liberty interest
EX) Parenthood is a fundamental right
	Look ONLY to tradition and history
Narrowly define the liberty interest 
Non-textual right protected only if = “a tradition” stated at the most specific level of abstraction for protecting the right 
EX) Fatherhood rights of men who have affairs with married women and get them pregnant is NOT a fundamental right


a) Plaintiff will interpret the right broadly, but defendant will argue for a narrow interpretation of the right. (See Michael H.)
(1) Both parties should/would claim that their interpretation of the right is careful (see Glucksberg FN 6)
b) Is the right well-recognized as fundamental? 
(1) IF YES: ________ is well recognized as being a fundamental right, and thus it will be reviewed under strict scrutiny. See Loving
(2) IF NO: “To determine whether a right is fundamental, the Court takes a reasoned judgment precedent approach. The Court asks whether the right is deeply rooted in history and tradition of the country (see Glucksberg, Palko), evaluates precedent, and also has the discretion to consider any other factors. (See Lawrence, see Obergefell). This is an extremely discretionary standard.
(a) Evaluate Cases
(i) Utilize spatial and decisional autonomy analysis
	Spatial Autonomy 
	Decisional Autonomy 

	DP protects people’s right to engage in certain behavior in private places
	DP protects right to engage in intimate acts/right to control one’s personal, private relationships


(b) Determine whether fundamental or not.
3. Is this right being infringed? 
a) More likely than not yes. For this class, assume infringement 
4. Apply appropriate standard
a) If fundamental = Strict scrutiny 
(1) Is the government action narrowly tailored to accomplish a substantial government purpose? 
b) If non-fundamental = Rational Basis
(1) Is the government action rationally related to a legitimate government purpose? 
5. What is the Court likely to hold? 
B. Overview: 
1. Interpreting the DPC to say that there are certain types of laws the government cannot create substantively
2. Set of holding/precedents where the court finds that there are certain policy actions that the gov’t CANNOT take because deprives liberty 
3. Same standards of review as EPC
4. There are NO absolute rights -- so even if the Court finds that something is fundamental right does not make it an absolute right 
5. No intermediate scrutiny for SDP
C. Lochner Era (1890 - 1937)
1. Present day court is constantly trying to distinguish itself from Lochner Era 
2. The rise of the liberty to contract
a) Limit on government power to regulate the economy 
3. Critique:
a) Set of flawed/contradicting doctrine 
b) Lochner era court used “liberty to contract” as means to an ideological end
c) Too protective of big business 
4. Allgeyer v. Louisiana: 
a) Striking down law restricting out of state insurance companies 
5. Lochner v. New York:
a) ISSUE: Does the NY law restricting bakers’ hours violate DPC?
b) HOLDING: Yes
c) RULE: Strict Scrutiny
(1) Right to contract is fundamental right
(2) Court doesn’t believe that protection of baker's’ health is legitimate 
(3) NY state does not need to protect bakers’ they can protect themselves through contract
d) TEST:
(1) Is this a fair, reasonable, and appropriate exercise of the police power of the state?
(a) Police power = health, safety, morals, public welfare
e) BIG PICTURE: Court tries to justify finding fundamental rights
6. Muller v. Oregon:
a) Upholds maximum hours laws for women
b) Court had social science data re: women’s unequal bargaining position and harm to health 
c) Still good law
7. Adkins v. Children’s Hospital
a) Strikes down law setting minimum wage for women
8. Weaver v. Palmer Bros:
a) Striking down bedcovers consumer protection laws
9. Nebbia v. New York:
a) Upholding price controls on milk 
10. West Coast Hotel v. Parrish:
a) Upholds law setting minimum wage for women and minors--overrules Adkins v. Children’s hospital 
b) We’re no longer going to be enforcing economic policy 
c) Real shift for court from Lochner perspective 
11. United States v. Carolene Products:
a) ISSUE: Did the prohibition against filled milk violate DPC?   
b) HOLDING: NO 
(1) Economic regulations should be upheld so long as they are supported by a conceivable rational basis, even if it cannot be proved that that was the actual intent in passing the legislation        
c) Famous FN 4:
(1) Need for judicial deference to gov’t economic regulations, with more aggressive judicial review reserved for cases involving fundamental rights and “discrete and insular minorities” 
(2) 3 Explanations of When Post-Lochner Court will apply heightened scrutiny 
(a) Infringe on enumerated fundamental rights
(b) Infringe on political participation/disrupts process for participation 
(c) Law impacts discrete or insular minorities 
D. Incorporation 
1. Version of SDP
2. RULE: Court uses selective incorporation into the 14th amend DPC to apply provisions of 1-8 amendments to state and local power
a) Court is figuring out clause by clause which BofR rights are fundamental
b) Incorporation couldn’t start happening until the 14th amendment, but it still didn’t happen in a logical way → use SDP and Palko test to determine if fundamental 
c) BofR is mostly incorporated
(1) BUT NOT
(a) 5th amendment: grand jury
(i) This is selective incorporation
(b) 5th amendment: right to silence
(i) Incorporated 
(c) 7th amendment: jury trial in civil cases
(i) Not incorporated 
(2) What is UNDECIDED:
(a) 8th amendment: excessive fines, cruel and unusual punishment 
(b) 3d amendment: soldiers quartered in homes
3. Palko v. CT
a) FACTS: D convicted of second degree murder, Prosecution appealed, retrial granted 
b) ISSUE: Does a state allowing prosecution to appeal results of a criminal trial violate double jeopardy part of 5th amendment?
c) HOLDING: NO. Rejects total incorporation, approves selective incorporation, but determines 5th amendment protection against double jeopardy failed selective incorporation test
(1) TEST: 
(a) Whether it is a principle of justice so rooted in the traditions and conscious of our people as to be considered “fundamental”
E. Cases
	Case
	Characterization of the Right
	Fundamental
	Standard Applied
	Violation of DPC?
	Takeaways

	Michael H 
	Does a potential biological father who is not married to the mother have a fundamental parental right?
	No
	Rational Basis
	Np
	Liberty interests should be descried narrowly

	Moore v. City of East Cleveland
	Right of family to live together
	Yes
	Strict Scrutiny 
	Yes
	

	Loving
	Right to marriage
	Yes
	Strict Scrutiny 
	Yes 
	Both EPC and SDP

	Lee Optical
	
	No 
	Rational Basis
	No
	Court can hypothesize a rational basis

	Bowers
	Right to homosexual sodomy? 
	No
	Rational Basis
	No
	Overruled by Lawrence

	Lawrence
	Right to homosexual anal or oral sex
	No
	Rational Basis (+) 
	Yes 
	Morality alone will not be sufficient to justify law 

	Glucksberg
	Right to commit suicide
	No
	Rational Basis 
	No
	History rejects existence of this right, different from right to cease care 

	Buck v. Bell 
	
	
	
	
	

	Skinner 
	Fundamental right to procreate
	Yes
	
	
	

	Griswold 
	Is there a fundamental right to privacy in making family planning choices?
	Yes
	Strict Scrutiny
	Yes
	Implied right of privacy in 4th, 5th, and 9th amendments

	Roe
	Right to terminate a pregnancy
	Yes
	Strict Scrutiny
	Yes
	Trimester rule: right is not absolute

	Planned Parenthood
	Right to terminate a pregnancy 
	
	UNDUE BURDEN TEST
	
	

	Whole Women’s Health 
	Right to terminate a pregnancy
	
	UNDUE BURDEN TEST
	
	


1. Williamson v. Lee Optical:
a) FACTS: Oklahoma state law prevented people w/o license or prescription to fit eye glass lenses
b) ISSUE: Does the law violate DPC? 
c) HOLDING: No.
(1) The court can hypothesize a reasonable justification for the law, even if not the intent of lawmakers  
(2) The law need not be in every respect logically consistent with its aims to be constitutional 
(3) “Rational way to correct”
d) Can be used for rational basis in both EPC and SDP
2. Michael H v. Gerald D:
a) ISSUE: Does the CA statute preventing a possible biological father from establishing paternity violate DPC? 
b) HOLDING: No. 
(1) Plurality opinion
(a) Fundamental right can be interpreted in a variety of ways
c) FN 6:
(1) The liberty interest/fundamental right should be described narrowly
3. Moore v. City of East Cleveland: 
a) ISSUE: Does the zoning laws narrowly defining “family” to only include a few types of individuals violate the DPC? 
b) HOLDING: YES. 
(1) This was an intrusive regulation of family
(2) Family is a fundamental right, thus strict scrutiny applies 
(3) Broad interpretation of the fundamental right: must be relatives 
4. Bowers v. Hardwick: 
a) ISSUE: Is there a fundamental right to engage in homosexual sodomy? Does the GA law violate DPC? 
b) HOLDING: NO
(1) Court taking the narrowly tailored liberty interest in homosexual sodomy 
(2) Court held the right to engage in homosexual sodomy is neither implicit in the concept of liberty nor deeply rooted in the nation's history and tradition
5. Lawrence v. Texas:
a) ISSUE: Does the Texas statute which made it illegal to engage in oral or anal sex with someone of the same gender violate DP? 
b) HOLDING: YES--overrules Bowers 
(1) Court does NOT say this a fundamental right/does not mention standard of review, but says that this does not pass rational basis 
(2) Morality alone will not be sufficient to justify a law that infringes on fundamental right that is protected under the due process clause 
c) There is a liberty interest to engage in conduct w/o interference of gov’t
d) RULE: Rational Basis + 
(1) The law here is grounded in animus against homosexuals and lacks legitimate purpose 
e) Court considers SDP precedent 
(1) Considerations in overruling precedent
(a) Has the legal rule in the case become “unworkable”? (Can judge’s apply it?)
(b) Has society come to rely on the holding? (Detrimental reliance)
(i) Different if the right is being conferred v. taken away 
(a) Bowers: No detrimental reliance
(b) Roe v. Wade: People rely on this, changed society and ppl’s actions
(c) Has the law changed to make the case obsolete?
(i) SCOTUS simply saying the law before is now obsolete
(a) There is no bright line rule for this
(b) There is no case, that we read, showing how to interpret this 
(d) Have facts changed?
(i) See Lawrence: Facts used in Bowers were misinterpreted incorrectly
6. Washington v. Glucksberg:
a) ISSUE: Does the Washington law prohibiting physicians from assisting suicide violate DPC? Is there a fundamental right to physician assisted suicide?
b) HOLDING: NO 
c) ANALYSIS:
(1) Whether the right is objectively, deeply rooted in U.S. history and tradition and implicit in the concept of liberty, such that neither liberty nor justice would exist if the right is sacrificed.
(2) Whether a careful description exists of the fundamental liberty interest. 
d) US history rejects existence of this right, and most states continue to deny this right
e) Right to suicide is different from right to cease care 
f) RULE: Rational basis
F. Reproductive Autonomy Cases:
1. Reproductive Autonomy 
a) Buck v. Bell:
(1) Constitutional to sterilize mentally disabled woman 
b) Skinner v. Oklahoma:
(1) State lacked power to sterilize people who have committed crimes
(a) Laws that sterilize anyone will be hard to justify as necessary to achieve compelling state purpose 
(i) IF SHE GIVES ON FACT PATTERN APPLY STRICT SCRUTINY 
(b) Reproduction is a fundamental right
c) Griswold v. CT:
(1) ISSUE: Does the CT law prohibiting someone from giving reproductive advice to prevent contraception violate DPC?
(2) HOLDING: YES
(a) There is an implied right of privacy in the BofR protecting relationships of married couples 
(b) Protected activities in 4th, 5th, and 9th amendments are “penumbras” not specifically enumerated in the Const, but represent various zones of privacy
(c) Penumbras: things that come forth with/part of the explicit rights 
(i) Marital privacy lies within the penumbras
(d) The CT law prohibiting the use of contraceptive violates these protected freedoms
(3) Justice Black Dissent:
(a) Not in the constitution, therefore not fundamental
(b) Unenumerated rights do not exist 
(i) There is no right to privacy f
d) Roe v. Wade:
(1) ISSUE: Does the Texas law, which prohibited all abortions except those to save the life of the mother violate DPC?
(2) HOLDING: Yes
(a) Women’s right to terminate a pregnancy is fundamental under certain circumstances
(3) RULE: Strict Scrutiny 
(a) State did NOT have a compelling state interest in regulating abortions for the purpose of keeping women healthy and safe because at this point, abortions were relatively safe
(b) Court did not reach conclusion on when life begins → not an issue for SCOTUS to determine 
(4) Trimester Rationale:
(a) First Trimester: 
(i) Some interest in protecting human life, NOT compelling in the first trimester
(ii) NO compelling interest
(b) Second Trimester:
(i) State has compelling interest in protecting health of mother: reasonably related to maternal health 
(ii) State has compelling interest in maternal health 
(iii) State MAY regulate abortions if reasonably related to women's health 
(c) Third Trimester:
(i) State has compelling interest in both maternal health and potential human life 
(ii) State may prohibit and regulate abortions if exception for women’s health/life
(iii) Right to terminate pregnancy is NOT absolute 
e) Planned Parenthood v. Casey 
(1) Confirmation of fundamental right to abortion 
(2) Undue Burden Test is applied for pre-viability 
(3) CREATED UNDUE BURDEN TEST: 
(a) Does the law have the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability? 
(i) Extremely fact specific
(ii) VERY DIFFERENT FROM STRICT SCRUTINY 
(iii) Opened the door to encourage more states to try and overturn roe v. wade 
(4) Post viability is the same as was under Roe--ability to prohibit, but only if they make the exception for mother’s held  
f) Whole Women’s Health:
(1) Application of undue burden test
(2) Confirmation there is a fundamental right to terminate a pregnancy 
***For abortion cases in present day: Use undue burden test → DO NOT USE STRICT SCRUTINY (see Planned Parenthood) 
SCOPE OF LEGISLATIVE AND EXECUTIVE POWERS
I. Federalism
A. Basic Analysis Structure: 
1. What is the government action? 
2. Is this within the scope of Congress’ Power? 
a) THREE CATEGORIES OF ACTIVITY CONGRESS MAY REGULATE
(1) The use of the channels of interstate commerce 
(a) Automatically within Congress’ Power
(2) Instrumentalities of any person or things in interstate commerce 
(a) Automatically within Congress’ Power 
(3) Local (Intrastate) activity that affects interstate commerce 
3. IF THIRD CATEGORY
a) Is the activity being regulated economic or non-economic
(1) Evaluate Gonzales v. Raich: Does the activity involve the consumption, production, or distribution of a commodity? 
b) If Economic → APPLY WICKARD 
(1) Did Congress have a rational basis to conclude that the local activity, in the aggregate, could have a substantial effect on interstate commerce?
(a) Not required to DEFINITELY have or LIKELY have substantial effect
(i) Gonzales v. Raich
(ii) Wickard
(iii) Heart of Atlanta
(iv) McClung
c) If Non-Economic → APPLY LOPEZ/MORRISON FACTORS to determine if activity is within Congress’ power to regulate: SCOTUS has a lot of discretion
(1) Is it an essential part of larger regulation of economic activity?
(a) CSA see Raich 
(b) Leans in favor of substantial 
(2) Does the law include explicit jurisdictional element?
(a) If yes, leans in favor of within congress’ power 
(3) Congressional findings that the activity impacts interstate commerce
(a) Not determinative
(4) Relies on reasoning linking INTRAstate activity and INTERstate commerce that is too attenuated
(a) Lopez 
(b) Morrison
4. Is the law within Congress’ Commerce Clause Power?
5. Is there some other reason why this law is unconstitutional?
a) Congress can pass laws within their commerce clause power, but can still be violation of EPC or SDP or 10th amend
b) State’s have a general police police power, State gov’ts do not have to prove that creating a law is within their power
(1) STATE LAW CASES ARE FOCUSED ON VIOLATION OF SDP/EPC 
B. Meaning of Federalism:
1. Pro State’s Rights
2. KEY Questions to consider:
a) How important is the protection of state sovereignty?
b) Should it be the role of the judiciary to protect states? 
(1) That would be where the doctrinal rule has landed, SCOTUS has commerce clause rule that operates so SCOTUS is protecting over states 
C. Implied v. Express Powers:
1. If the action is within the express, textual power of Congress that is easy → EXPRESS
a) McCulloch v. Maryland
(1) ISSUE #1: Does Congress have the power to create a bank if it is not explicitly described in the Const? 
(2) HOLDING #1: YES
(a) Power derived from Constitution’s grant to Congress to “tax and spend” for the general welfare
(b) Congress has general power under necessary and proper clause to create laws it deems necessary to help carry out enumerated powers 
(i) Marshall gives the necessary and proper clause as one justification for Congress’ implied powers
(3) ISSUE #2: If yes, may individual states tax the bank? 
(4) HOLDING #2: No. State CANNOT tax. 
(a) Bank is federal institution and supremacy clause prohibits the federal bank from being inhibited by state laws 
2. Means that are necessary to accomplish certain ends → IMPLIED 
D. Dormant Commerce Clause 
1. A rule for determining when a state has passed a law that discriminated against “out of staters” 
a) Intentional discrimination/impact discrimination 
b) Dormant commerce clause will present a very different fact pattern 
c) EX) NC law that says no apples with stickers that same “From Washington” → discrimination against out of state apples

E. 10th Amendment Limitations:
1. New York v. United States
a) FACTS: Congress passed law that required States take title to the radioactive waste and pay damages caused by the State’s failure to take title
b) ISSUE: Can Congress compel states to enact or administer a federal regulatory program? 
c) HOLDING: No. Congress may not pass regulations that have the effect of commandeering state’s legislative process 
2. Printz v. United States 
a) FACTS: Congress enacted the Brady Act which compelled state officers to participate in federal service
b) ISSUE: May Congress compel state officials to participate in the administration of federal programs? 
c) HOLDING: No. 

(1) No evidence exists Congress believed they had the power to compel state executives  into federal service 
(2) Constitution has clear dual sovereignty system 
(3) Cannot force state or state officers to serve as implementers of federal regulations
3. Reno v. Condon
a) FACTS: Congress passed law to regulate disclosure of personal information by state DMVs
b) ISSUE: May Congress use its Commerce Clause powers to regulate a state’s use of its citizen’s personal information? 
c) HOLDING: Yes. 
(1) Personal information collected by the DMV is an article of commerce. This information is sold interstate to various private entities, thus within commerce power
F. Cases
1. Pre 1890:
a) Gibbons v. Ogden:
(1) FACTS: 
(a) NY gave company steamboat monopoly, company transferred monopoly to Ogden 
(b) Gibbons tried to operate his steamboat off of the coast
(c) Ogden sued Gibbons saying that he was encroaching/violating is monopoly
(d) Gibbons said that granting the monopoly was outside the scope of the commerce clause
(2) ISSUE: Could Congress regulate this?
(3) HOLDING: Yes
(a) Commerce clause was meant to include navigation--Congress can regulate navigation in the waters
(b) “Among the states” → intermingled, commerce among the states cannot stop at the external boundary line of each state
(4) TAKEAWAYS: 

(a) Broad commerce power
(b) Commerce is more than buying and selling 
(c) Congress has power to regulate ships in the waters off the coast of NY 
2. 1890 - 1937
a) Lochner Era
b) Very Narrow interpretation of Congress’ Power to Regulate Commerce 
(1) Buying and selling ONLY 
c) E.C. Knight: striking down anti-monopoly regulation of sugar refining industry
d) Carter Coal: striking down labor standards and price regulation in coal mining industry
e) Shreveport: upholding limiting rates charged for out of state lines in railroad industry
f) Schechter Poultry: striking down prohibiting child labor, min wage, max hours, and labor standards in poultry industry
g) Hammer v. Dagenharft: striking down prohibiting sale of products produced by child labor
h) Champion: upholding making it illegal for shipping company to carry packages containing lottery tickets
3. 1937 - 1995
a) VERY BROAD FED. COMMERCE POWER 
b) NLRB v. Jones & Laughlin:
(1) Congress may regulate labor relations under commerce clause
c) US v. Darby: 
(1) Congress has power to pass Fair Labor Standards Act (FLSA) under commerce clause 
(a) Involved manufacturing of goods for interstate commerce and can exclude goods that violate this provision
(2) How some business owners treat their workers directly impacts interstate commerce even though it is an intrastate activity 
d) Wickard v. Filburn:
(1) ISSUE: Is the Agricultural Adjustment Act of 1938 within the scope of Congress’s commerce power? 
(2) HOLDING: YES
(a) Congress can regulate behavior that is local 
(3) TEST: In the aggregate does this activity have a substantial effect on interstate commerce? 
(a) “Appellate’s own contribution to the demand for what may be trivial, but itself is not enough to remove him from federal regulation where, as here, his contribution taken together with that of many others similarly situated, is far from trivial”
e) Heart of Atlanta Motel:
(1) ISSUE: Does Congress have the power under the commerce clause to prohibit race discrimination by a privately owned hotel that has effect on interstate travel--Title II of the Civil Rights Act of 1964?
(2) HOLDING: YES
(a) This fits squarely within Congress’ commerce power.
f) Keeping AA out of hotel affects the very basics of the economy
g) Katzenbach v. McClung:
(1) Congress has the power under commerce clause to prohibit race discrimination by privately owned restaurant where substantial portion of food served is moved in interstate commerce
4. 1995 - Present 
a) Narrowed Commerce Power: 
b) United States v. Lopez:
(1) ISSUE: Was enacting of the Gun Free School Zones Act within Congress’ commerce power?
(2) HOLDING: NO
(3) RULE: Considerations for scope of Congress’ commerce power to regulate non-economic intrastate (local activity)
(a) If SCOTUS allows regulation of this type of activity, it is a slippery slope
(b) Apply Lopez/Morrison 
c) Perez: 
(1) ISSUE: Is Title II of the Consumer Credit Protection Act is a permissible exercise of Congress’ commerce power? 
(2) HOLDING: Yes 
(a) Extortionate credit transaction (“loan sharking”), though purely intrastate, may in the judgment of Congress affect interstate commerce 
(b) Loan sharking is the second largest source of revenue for organized crime
(c) We do so not to infer that Congress need make particularized findings in order to legislate 
(d) Congress provided SCOTUS with research/reports on impact of organized crime
(3) Loan sharks case
d) United States v. Morrison 
(1) FACTS: 
(a) Congress passed VAWA
(b) US brought suit against defendant in rape case under VAWA 
(c) D said that Congress lacked power under commerce clause to enact VAWA
(2) ISSUE: Is VAWA within Congress’ commerce power to enact? 
(3) HOLDING: No.
(a) Gender based violence is a non-economic activity 
(b) Any link between gender based violence and the economy is attenuated
(c) Congress cannot regulate non-economic, gender based violent criminal conduct solely based on the conduct’s aggregate effect on interstate commerce 
(4) Congress after Lopez tried to find data/facts that violence against women impacted interstate commerce, but SCOTUS said too broad of power 
e) Gonzales v. Raich: 
(1) FACTS: 
(a) Congress passed controlled substances act (CSA)
(b) CA State had law which allowed medical marijuana
(c) P’s personal marijuana plans 
(2) ISSUE: Is the provision of the controlled substances act that applies to the use of medical marijuana within Congress’ commerce power to regulate
(3) HOLDING: YES
(a) Applies Wickard test:
(i) This isn’t commerce in the modern sense of the word, but according to Wickard it has an impact on supply/demand of medical marijuana
(ii) Rational Basis Test
(4) There is activity that is NON-COMMERCIAL, but ECONOMIC
(a) CSA can also regulate non-commercial economic activity like Raich’s growing of medical marijuana
(5) TAKEAWAY: Economics refers to the production, distribution, and consumption of commodities and therefore allows Congress to regulate 
II. Separation of Powers 
A. Vesting Clauses
1. Inherent Presidential Power:
a) Vesting clause:
(1) Art II Section 1 Clause 1:
(a) Executive power shall be vested in the President 
(2) Art I Sec 1:
(a) All legislative power herein granted shall be vested to Congress
(i) Textual argument: there are some things that the President can and cannot do
(ii) Original meaning: there is no definitive answer 
2. Hamilton argued that difference in working of vesting clauses shows framer’s intent to create inherent presidential power 
B. Why Separation of Powers
1. Primary goal was to protect civil rights/liberties
2. Sharp division between each branch 
3. Checks and Balances
a) Some argue to keep each branch it its own box, rigid boundaries
b) Other framers thought dividing powers wasn’t enough 
c) Each branch must have its own weapon to defend itself from the other 
4. Avoid tyranny 
C. Two Major Theories Applied Today
1. Formalism (MINORITY RULE) 
a) Emphasized separation of power
b) Judges are going to draw bright lines between the duties of each branch 
c) If it’s the wrong branch exercising the power then the justice will say it’s UNconstitutional 
d) Justice Black = actions explicitly authorized by the text of the constitution
(1) Only the things in the constitution that the branches are given the power to do 
e) Whether the government action is violating the right of the other branches
2. Functionalism (MAJORITY)
a) Greater emphasis on checks and balances 
b) It would be okay for one branch to be involved in the functions of another branch 
c) Looks to the functions of each branch and says its okay to move over the line as long as you don’t underline the CORE function of the other branch 
(1) Decides whether there are some instances where, for example, the President does something that is legislative in nature but still constitutional 
d) A novel action of one of the branches would likely be okay because a novel action would not be within another branch’s core function 
D. Youngstown Sheet v. Sawyer
1. FACTS: Steel mill owners and employers threaten strike. President Truman takes over the steel mills.
2. ISSUE: It it within the President’s executive power to take over the steel mills by executive orders? 
3. HOLDING: No. 
a) Congress expressly rejected the idea that the President could seize property
b) The connection between the power to make war decision and power to seize private property is attenuated 
4. JACKSON: THREE ZONE ANALYSIS
a) President acts and Congress/Constitution give implicit or explicit authorization
(1) Some level of approval
(2) Highest  maximum power
b) President acts and Congress/Constitution is silent
(1) As long as the constitution and congress is silent than this will be constitutional 
c) President acts and Congress/Constitution directly contradicts
(1) Lowest ebb of power 
E. Inherent Presidential Powers:
1. Unlisted Presidential Powers?
a) Asked in Youngstown 
2. When can the President exercise inherent presidential powers? 
3. When may the President act without implicit or explicit Constitutional or Statutory authority? 
a) If there is a constitutional provision then the President can act under it. 
F. United States v. Nixon, President of the United States:
1. ISSUE: Can President assert an absolute claim of executive privilege over all confidential communications? 
2. HOLDING: No. SCOTUS rejected Nixon’s claim and ordered the President comply with subpoena to produce water gate tape recordings and documents
a) CRIMINAL INVESTIGATION
3. RULE: A presidential claim of privilege asserting only a generalized interest in confidentiality is not sufficient to overcome the judicial interest in producing all relevant evidence in a criminal case. 
G. United States v. Curtiss-Wright:
1. FACTS: 
a) Congress passed a resolution authorizing Pres stop sales of arms to countries involved in Chaco border dispute
b) President issued executive order prohibiting munition sales to countries involved in dispute
2. ISSUE: May an otherwise unconstitutional delegation of legislative power to the executive be sustained on the ground that the goal is exclusively to provide relief in FOREIGN conflict?
3. HOLDING: YES 
a) President has broad power involved with foreign affairs 
b) To effectively maintain international relations, congressional legislation must give Pres. some discretion 
c) CASE IS CRITICIZED
(1) Acknowledge that this holding has been openly criticized as an overly broad interpretation of the President’s foreign affairs power 
H. Dames & Moore v. Regan, Secretary of Treasury
1. FACTS:
a)  Iranian hostage takeover 
(1) American embassy in Tehran was seized 
b) President Carter issued executive order that froze all Iranian assets in the US
2. ISSUE: Is it within a President’s power to settle claims of United States citizens against a foreign government through executive order?
3. HOLDING: YES
a) Congress was silent here
b) President engaged in behavior with Congress's’ implicit approval by funding it 
4. RULE: President has power to enter into executive agreements, w/o advice or consent of Congress and to settle claims incident to the resolution of major foreign policy disputes where Congress acquiesced to President’s actions 
I. War Powers 
1. Answers -- What constitutes a declaration of war and when Pres can use troops without Congressional approval 
a) If country is attacked, President has the power to respond without Congressional approval
b) Lincoln cases 
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