Westfaulcon (Spring 2018) 



Constitutional law outline
Week 1

I. The original Constitution 

a. Article 1

i. Creates the legislative branch 

ii. Defines the method through which a measure may be enacted into law 

iii. Enumerates the powers vested in the national (Federal) government 

1. Tax and spending 

2. Commerce 

3. Powers over War 

4. Necessary and Proper Clause 

iv. Imposes Certain limits on the exercise of governmental power 

1. Habeas Corpus 

2. Protection of enslavement of African-Americans 

b. Article 2

i. Creates the office of the President 

1. Method of election 

2. Term of office 

3. Succession 

4. Impeachment 

ii. Defines the powers of the president (Thomas v. sawyer = relevant case) 

1. Vesting clause (all executive powers) 

2. Commander in chief 

3. Pardons 

4. Treaty and appointments (shared with senate) 

5. Receive ambassadors 

6. Take care that the laws be faithfully executed 

c. Article 3

i. Creates a Supreme Court 

1. Defines Court’s original and appellate jurisdiction 

2. Omg she’s too fast 

d. Article 4

i. Full faith and Credit 

ii. Interstate Privileges and immunities 

iii. Interstate rendition of fugitives 

iv. Rendition of Enslaved persons to slavers (very protective of Slavery) 

v. Admission of new states 

vi. Congressional power over territory and property belonging to the US 

vii. Guaranty Clause 

e. Article 5

i. Amendment Process (won’t be tested on) 

1. Proposed by Congress (2/3 of each House) 

2. Convention (on petition of 2/3 of the states) 

3. Prohibited any amendments to end trade of enslaved persons until 1808

4. State equality of suffrage in Senate guaranteed 

f. Article 6

i. Acceptance of previously incurred debts 

ii. Supremacy (of Federal law) clause 

iii. Oath of office (no religious test) 

*Federal Government is supposed to be a government of “limited,” but “supreme” power. “Limited power” means they can only act if the constitution gives them the power to act. State government is supposed to have “general” but “subordinate” power. 

*Originalist Note: They believe the constitution should ONLY ever change through the constitutional amendment process. 

II. The Bill of Rights (amendments 1-10)

III. Post-Civil War Amendments (13-15) 

a. 13th (Slavery prohibited) 

b. 14th (Citizen, Due Process, EP and PI) 

c. 15th (race/vote) 

d. Most focus on the 14th amendment 

IV. Amendments 16-27 

a. 16th (income tax) 

b. 17th (direct election of Senate) 

c. 19th (sex / vote) 

d. 25th (Presidential Succession) 

e. 26th (age/vote) 

Functions of the Constitution
1) Establishes a national government 

2) Divides power 

3) Determines the relationship between federal government and States (federalism) 

4) Limits government power (protection of individual rights) 

Political Theory Notes (diagram) 

1) When there is no government (State of nature) => unlimited freedom 
a. “nasty brutish and short” (Hobbs) 
2) Idea of Government is to give up a little bit of freedom that exists in the State of nature in exchange for security. Government power becomes the box. 
3) Colonial America 
a. British government = main power => rebellion by colonies 
4) Early American Government (See TWEN chart comparing articles of confederation to Constitution) 
a. Division between Federal government and State government 
i. Further Federal government division: 
1. Legislative 
2. Executive 
3. Judicial 
5) Further limit on government power over individual rights (Bill of Rights) 
a. Federalists didn’t want a bill of rights because they were worried about someone arguing that only the specifically enumerated rights are the ones we enjoy. 
*Note: The court CAN, according to modern constitutional law, interpret the constitution as protecting NON-listed rights. Some justices oppose this idea. 




CLASS 2
I. FEDERAL JUDICIAL POWER 

a. Federal Judges have lifetime tenure according to Article 3 of the constitution 



Marbury v. Madison (Made the court powerful when it was weak before)

Opinion Structure
1) Has Marbury a right to the commission he demands? 

a. Court says that the commission doesn’t actually have to be delivered for him to have a right to it. 

2) If Marbury has a right, and the right has been violated, do the laws of his country afford him a remedy? 

a. Distinguishes between two types of executive actions: 

i. Discretionary (Solely within the discretion of the executive) 

1. “Political question” => not within the power of the court to grant remedies (Not juscticeable)
ii. Non-discretionary (required by law) 

1. This is what the Marburry fact pattern falls into, so there IS a remedy here. 

3) If they do afford (Marbury) a remedy, is it a mandamus issuing from this court? 

a. Nature of the writ applied for? (jurisdiction under 1789 fed law?) 

i. A writ of Mandamus is an order to act, so the question before the court is whether it needs to deliver the writ or not? 

b. Power of (Supreme) court? (1789 law valid under Art. III?) 

i. Court CAN deliver the writ because of the judiciary act of 1789, which authorizes the SC to issue writs of mandamus to those by the principles and usages of law, to any court appointed or persons holding offices, under the authority of the U.S

ii. However, it specifically says that while the court DOES have the power to give a writ, it can ONLY do so when the law in question is CONSTITUTIONAL in the first place. 

Facts: President gave Marbury a justice of the peace appointment, but then the new incoming president tried to rescind it. Marbury wanted the court to grant that “commission” so he could get his job. 

Procedural history: Marbury FILED this case in the Supreme Court, meaning that he thought it had original jurisdiction over his case. 

Issue: Does Marbury have a right to sue for that job posting by the President? If he does, does he have a right to a remedy? If they do afford him a remedy, is it a mandamus issuing from this Court? 

Rules: 1) Courts may review executive actions


2) Court may declare federal laws unconstitutional (this is what judicial review is, and it is NOT specifically mentioned in article III of the constitution) 



- The role of the courts IS to decide whether a law is constitutional 







Reasons: 

a) The nature of the written constitution means that there would be no point in having one if courts can’t enforce its rules. 

b) Nature of the judicial function means that congress makes the laws, but the courts interpret what they actually mean 

c) Article III says that the power of the court to hear all cases “arising from under the constitution,” basically means the court has to be able to void unconstitutional laws 

d) Constitution includes EXPLICIT puts restrictions on Congress, which means the Courts need to be able to enforce those limits should Congress overstep (i.e pass an unconstitutional law) 

e) Judges take an oath to follow the constitution, so not being able to enforce the constitution and therefore follow it would violate that oath. 

f) Article 6 has the “supremacy clause,” which says that the Constitution will be the “Supreme law of the land,” which means the Constitution trumps Federal Statutes and State laws as well.  

g) “A law repugnant to the constitution is void, and all courts are bound to the constitution” 


* Modern “Political question” doctrine (Courts cannot decide these issues) (non-justiciable) comes out of the distinction between “Non-discretionary” and “discretionary” executive powers. 

Holding: 1) Withholding the commission, once given, is a violation of a vested legal right, and Marbury DID have the right to his commission. 


2) Article III is the ceiling of federal court jurisdictions, which means that Congress can’t expand the original jurisdiction of the Supreme Court and congress can’t authorize federal courts to hear cases beyond the scope enumerated in article III. 


3) Judiciary act of 1789 is unconstitutional => why Marbury is DENIED his commission 



- Court said this law is unconstitutional because the act allowed Marbury to sue directly in the Supreme Court, which effectively gives it original jurisdiction over this case, whereas the Constitution specifically says that the Supreme Court has APPELLATE jurisdiction over this issue. Article 3 therefore limits the jurisdiction of the Supreme Court and doesn’t allow Congress to expand it. Basically, Marbury needs to file in a trial court first. 

*Takeaway: Words in the constitution matter, and if the interpretation allowed congress to alter it willy nilly, the constitution would be “form without substance,” basically a weak document. 

HOLDINGS (the created rules) TO KNOW: Powerpoint specific holdings (main summary) 

1) Creates authority for judicial review of Executive actions (failure to deliver marbury’s commission was unconstitutional) 

a. IMPORTANT: Judicial Review is NOT the same thing as enforcement. If SC HAD demanded Madison turn over that writ to Marbury, the President could have ignored it and probably faced no consequences at the time. 

2) Interprets Article 3 of constitution (Congress cannot expand original jurisdiction of Supreme Court) 

3) Establishes authority for judicial review of legislative actions (Declares a federal law – Judiciary Act of 1789 – unconstitutional) 

*Note: There is a good case to read the Judiciary Act of 1789, Section 13 in a way that does NOT give the Supreme Court “original” jurisdiction in the first place, which would have invalidated the whole SC decision. Normally, if there’s two interpretations of a single statute, you’re supposed to read it in the way that DOESN’T make it unconstitutional, which the SC did not do here. 





Judicial Power Problem Set 

2) A defendant, who has been charged and convicted under a federal statute that he regards as unconstitutional, appeals the conviction to the United States SC, which affirms the conviction and holds that the statute is constitutional. The defendant (now a convict) asks the President to pardon him on the basis that the statute is unconstitutional. The President has reviewed the statute and agrees that the statute is unconstitutional. 


Does the President have the constitutional power to issue the pardon? Yes


Does he have a moral obligation to pardon the defendant if he sincerely believes the law under which the defendant was convicted is unconstitutional? Yeah 


How would you advise the president? Pardon him 


Should the President offer a public explanation for the pardon if it is based on sincere disagreement as to the proper meaning of the Constitution? Yes

Week 2

Role of Executive Compliance (Documentary Notes)
· Ernest Green, first black graduate of Little Rock Arkansas high school example: 

· SC made a decision that struck down an unconstitutional Arkansas law => the President taking it upon himself to enforce that law 

· Article III of the constitution: “Judges shall hold their offices in ‘good behavior,’” basically means a judge has their job for life to ensure independence of the judiciary. 

· John Marshall, NOT the Constitution itself established the SC as an equal branch of government with the power of judicial review

· Andrew Jackson as President: 

· President Jackson basically refused to enforce court decisions it didn’t like, specifically the decision against his Indian removal policy, which was a violation of treaties they had with the Federal government. 

· State of Georgia had a gold rush that occurred on Native American land, and stole gold from them. Cherokee leader Jon Ross sued in court to make the Federal Government comply with the treaties. SC sided with the Cherokee twice, though the first time the court ruled them a “dependent domestic nation” and that they needed a US citizen to sue on their behalf => the second case where the Court did decide in favor of the Cherokee. 

· Georgia officials and Andrew Jackson ignored the court decision and continued removing the Cherokee unabated => The trail of tears. 

· Little Rock 9: Students who demanded that the Federal Government enforce the Constitutional equal protection clause. 

· Brown v. Board of Education basically decided that segregation was NOT equal, which deprived them of the “separate but equal” protection clause in the constitution. 

· Southern Whites resisted the Court decision and that translated into the State governments not complying with the decision. 

· Little Rock 9 kept trying to go to school, and Arkansas Gov. Faubus kept denying them, until the courts compelled him, but instead he just removed the national guard and left security to the Police => rioting by Arkansas Whites. 

· After this, Eisenhower decided to use executive power to enforce the power of the court against Faubus and Arkansas via the Federal army when Faubus removed the Arkansas national guard (I.e refused to enforce the court order). 

· Supreme Court basically decided that when it decides a constitutional issue, it applies to ALL States. Still, it is important to remember that judicial authority relies on the executive for enforcement. 

Martin v. Hunter’s Lessee
Facts: Land dispute between two American citizens in Virginia. Both held titles: Martin held title based on inheritance from a British citizen who owned the property, and the U.S and England had a treaty where the US would protect the rights of British citizens to own land in the U.S. However, Hunter claimed that Virginia had been taken before the treaty went into effect and therefore didn’t apply. 

Procedural History: Court of Appeals agreed with Hunter, let him have the land. Supreme Court reversed. 

Issue: Does the Treaty Control and does the Supreme Court have the power to review State Court Decisions? 

Rule: Supreme Court does have the power to review State Court Decisions based on an interpretation of the STRUCTURE of the Constitution, basically saying that if they weren’t meant to hear State court decisions then they would only be able to hear cases over which they had original jurisdiction, which is a tiny amount. Additionally, State Supreme Courts have a bias toward their own States, so the US Supreme Court should be the final arbiter of Federal law, which gives the SC judicial review over Federal Constitutional questions, and its purpose is to ensure uniformity in the interpretation of Federal Law. 

Cohens v. Virginia
Facts: Brothers were selling illegal lottery tickets and got convicted in Virginia. Ds appealed to the SC arguing that the constitution allowed them to sell the tickets and Virginia violated those rights. Virginia argued that the SC held no authority over state court decisions and that review was NOT allowed in criminal cases where the State government was a party. 

Holding: SC ruled that criminal Ds can appeal to the SC when the State Gov is a party. 

Cooper V. Aaron
Facts: Basically, when George Wallace tried to keep Black Children from going to school when the U.S officially desegregated, Feds sent troops in and the Little Rock school system asked for a stay of the integration plan. 

Rule: SC court decisions can’t be nullified by State Legislatures, cited Marburry v. Maddison as reason for Court power. 

· Based on interpretation of the equal protection clause that prohibited Segregation laws 

*Once the Supreme Court decides something, THAT IS the law of the land. The whole land, every State. 

*President as the enforcer of SC decisions 

Gross v. Board of Education
Holding: Knoxville, TN law allowed students assigned to new schools as part of desegregation to transfer from schools where they were a racial minority to ones where they would be in the racial majority. Basically, White students could transfer back to White schools and Black students could do the same. SC deemed this law unconstitutional because it openly perpetuated segregation. 

Griffin v. County School Bd
Facts: School system straight up closed rather than comply with the de-segregation order. 

Holding: SC forced the school to reopen and said that they couldn’t close it for “unconstitutional reasons” like that one. 

Green v. County School Board
Facts: SC ruled unconstitutional a “freedom of choice” plan that was a way for people to get around desegregation. 




Originalism Vs Non-Originalism
· Originalism does NOT necessarily mean conservative, non-originalism does NOT mean Liberal 

· Originalist method of interpretation: 

· Apply the original, 18th century interpretation of the Constitution. If it doesn’t apply to a law, then the law is constitutional 

· DC vs Heller is the ONLY case so far where the Supreme Court applied an “Originalist” interpretation to a constitutional question re. the second amendment. 




DC v. Heller
Facts: DC passed a law banning handguns: It’s illegal to carry unregistered handguns and handgun registration became banned. DC also required residents to keep their lawfully owned firearms unloaded and disassembled or bound by a trigger lock. Heller is a police officer authorized to carry a handgun while on duty, but when he applied for a registration certificate for a handgun he wanted to keep at home, he was denied => Heller suing in second amendment grounds. 

Issue: Is the DC law banning handguns constitutional and mandating that long guns be kept disassembled in people’s homes constitutional? 

Language Notes: Court interprets the right as an “enumerated” right, which was new. 

Rule: 2nd Amendment: “A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear arms, shall not be infringed.” Scalia Translation: “Because a well-regulated militia is necessary to the security of a free state, the right of the people to keep and bear armed shall not be infringed.” 

Reasoning: “Right of the people = individual rights, not collective rights. Interprets “militia” to be a subset of the people, because the militia in colonial times were a subset of “the people.” 

· “Arms” = “weapons of offence or armor of defense. Weapons that are not specifically designed for military use and were not employed in a military capacity (What?)

· “Well-regulated militia” = people because Article I lets the militia already be in existence… What? Congress gets to “call forth” the militia, not “organize” it. 

· “Well regulated” implies “nothing more than the imposition of proper discipline and training” based on what? 

*Purpose behind 2nd amendment = the preservation of the militia 

*”People” does NOT include felons and the mentally ill for the second amendment purposes 

*Scalia also says that regulation is ok and you can prohibit “dangerous and unusual weapons” (what? How does he reconcile this?) 

Holding: DC law was unconstitutional 

Notable quotes: “The Second amendment is naturally divided into two parts: its prefatory clause and its operative clause. The former does not limit the latter grammatically, but rather announces a purpose…  But apart from that clarifying function, a prefatory clause does not limit or expand the scope of the operative clause.” 

The meaning of the “Operative Clause
a) Holder of the right = “the people”

b) Substance of the right = “have weapons”

a. Arms = “any weapon” NOT just for military use

b. Keep arms and bear arms = have weapons (NOT just for military use) 

c) Meaning of the operative clause: “Guarantees the individual right to possess and carry weapons in case of confrontation”

a. It is NOT a “collective” right anymore, now it is an INDIVIDUAL right 

b. It is also NOT an absolute / unlimited right: You don’t have a right to just any weapon in any context 

Meaning of the Prefatory Clause
a. Militia = all able-bodied men, not just a government organized one 

b. “Security of a free state” = security of a free government in general, NOT security of individual states, so it’s broader than the original interpretation 

a. like repelling invasions and insurrections 

b. no need for federal army 

c. better able to resist tyranny 

Relationship between Prefatory Clause and Operative Clause
· Prefatory clause “fits perfectly” because the reason right was codified was because tyrants typically eliminate militia by taking away the people’s arms (but NOT the only reason the right to bear arms is important): “most undoubtedly thought it even more important for self-defense and hunting.” 

Majority’s Original meaning Originalism Justifications
· Says there are “analogous arms-bearing rights” in state constitutions that were NOT limited to military use of weapons 

· In 18th century constitutions like PA and VA

· NC and GA state laws conferring right to carry arms 

· Interpretation of MA State constitution in by MA State Supreme Court 

· Reliance on “legislative history” of Second amendment is not appropriate when interpreting text codifying a preexisting right (in the state of nature we could all have unlimited guns) 

· “Three important founding-era legal scholars” 

· “19th – century cases

· Late-19th century (post civil war) U.S. Congress

· Late 19th Century (post-civil war) newspaper editorial 

Precedent-Based Analysis
· Uses US v. Miller case and says it only says that the government has the power to ban certain types of weapons like M-16 rifles, and is therefore distinguishable 

Majority Opinion on the Limitations of the rights (Rules) 
· Rights secured by the second amendment is NOT unlimited: 

· “Not a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose” 

· “Nothing in opinion should cast doubt on longstanding prohibitions on carrying of firearms by felons and the mentally ill or laws forbidding the carrying of firearms in schools and government buildings”

· “We also recognize another important limitation on the right to keep and carry arms” = “the sorts of lawful weapons that they possessed at home (to bring) to military duty” and “NOT highly unusual weapons.” 

· Does NOT impose strict scrutiny for gun regulations, all we know is that the court rejected “rational basis.” 
Stevens Dissent: Has a problem with the “scope” of the right. Cites a 1934 act where Congress banned the use of certain guns like shotguns. Also sees this as usurping the power of the legislature. 

“Right of the people” = a specific subset of the people, not the people in general (the wording is different than the first and fourth amendments). 

“To Keep and Bear Arms.” = specifically for militia purposes, since it’s a military term of art (Specific intent originalism) 

*Purpose of the second amendment was to keep a state check on the Federal standing army (what?)

Rule: Legislatures should be able to regulate civilian use of firearms so long as they don’t interfere with the preservation of a well-regulated militia 

Breyer dissent: 1) Second amendment is concerned with militia interests, not individual interests. 

2) The second amendment protections are NOT absolute. 


- There IS a rational basis for the DC law (to prevent gun deaths)


- Both majority and dissent reject the “strict scrutiny” test

*Goals of the second amendment: “Preservation of a well regulated militia, safeguarding the use of firearms for sporting purposes, assuring the use of firearms for self defense. 

DC Law: Does prevent a resident from keeping a loaded handgun in their home, which goes against self-defense. 

*Wants a heightened scrutiny standard of review (rational basis doesn’t work for individual rights), because the majority opinion didn’t come up with a standard of review. For Breyer, “strict scrutiny” is also ridiculous since the government will ALWAYS be able to assert a “compelling reason” for gun control laws. So he offers an interest balancing test instead. 

Rule: Balancing test between law and lack of law: What are the reasonable alternatives? Court says there are none. 

Reasoning: Law only bans one type of weapon so it should be ok. Also the majority doesn’t lay out a standard => gun regulation court challenges (which is probably what Scalia wanted anyway). 

Constitutional Law Week 3
“Constitutional” = can’t be overridden by statute 

“prudential” = based on “prudent judicial administration” and CAN be overridden by statute. 

Justiciability doctrines that must be met to hear and decide a case: 

· Self-imposed by Court’s own practices 

2) No advisory opinions (cases must have two people fighting each other (adverse litigants) rather than one side going to the court to see if what they’re doing is ok). 

a. Opinion of the Justices





            *Jefferson asked the court questions about whether he could sell ships to one side in a war, and the justices declined to answer based on the “advisory opinion” doctrine. 

b. Hayburn’s Case: Gov. asked court to weigh in on revolutionary war benefits and Court declined. 

3) Standing (Five elements) 

a. Constitutional Requirements

· Injury: Must be a concrete, particularized, and legally cognizable harm to the plaintiff 

· Traceable (Causation between complaint and injury) 

· Redressability (Can the court actually fix it via some order to alleviate the P’s injury via an appropriate remedy) 

b. Prohibition Against Third-Party Standing 

· General Rule: Party has standing ONLY to assert their own rights 

· EXCEPTION: Practical hindrance against third party asserting own rights + special relationship; no clear definitive test for what is sufficient relationship. 

4) Ripeness (Is it too soon to file?) 

a. Plaintiff may not present a premature case or controversy, often a consideration of when the Court may rule on the constitutionality of a law before it is enforced against the Plaintiff. 

5) Mootness: Is it too late? 

a. Basic Rule: Ps must present a live controversy, an on-going injury at all stages of litigation 

b. EXCEPTIONS 

· Capable of repetition yet evading review (applies to facts of short duration that are capable of repetition as to this P)

· Voluntary Cessation 

· Class Actions 

6) Political question doctrine: Some questions are “out of the court’s box” and should be left up to the legislature and executive branches (elected branches). Basically, it’s the separation of powers doctrine. Tests in descending order of importance: All HIGHLY discretionary, so no real need to memorize since it’s kind of bullshit. 

      Basic Question: Does the substantive claim in the case involve a “political question?” Meaning, does it infringe on one of the other branch’s exclusive purviews? 

a. A demonstrable textual commitment of the issue to a coordinate political department 

b. A lack of judicially discoverable and manageable standards for resolving the issue 

c. An initial policy determination of the kind of premised on non-judicial discretion 

d. Expressing a lack of respect for coordinate branches 

e. An unusual need to adhere to a political decision already made 

f. The potential for embarrassment from multiple decisions by various departments on one question 

Principle of avoidance (Supreme Court doctrine): 

1) The court will not pass upon the constitutionality of legislation in a friendly, non-adversary, proceeding. This should be a last resort 

2) The court will not anticipate a question of constitutional law in advance of the necessity of deciding it 

3) The court will not formulate a rule of constitutional law broader than is required by the precise facts to which it is to be applied (Doesn’t Marshall violate this?)

4) The Court will not pass upon a constitutional question if there is also present some other grounds upon which the case may be disposed of: If the case can be decided on a constitutional question OR a non-constitutional question, the court will decide it on the non-constitutional question. 

5) The court will not pass upon the validity of a statute upon the complaint of one who fails to show that they are injured by its operation (standing) 

6) The court will not pass upon the constitutionality of a statute at the instance of one who has availed himself of its benefits 

7) If the court can avoid dealing with the question by any of the above principles, then it will. 

Power v. McCormack
Facts: Powell was elected to serve in Congress, but Congressional rules prevented him from being seated (a house resolution). Powell argued that he could only NOT be seated if he failed to meet the constitutional requirements for a congressman. Congress argued that the case is not justiciable because only Congress gets to sets the rules for who can be seated (political question). 

Issue: Could congress exclude this guy based on other grounds than constitutional ones? Is this case Justiciable? 

Rule: It IS justiciable and the phrase “Be the judge of the qualifications of its own members” (Art. 1, §5) means essentially that while the Congress does have the power to expel its members by 2/3 vote, it does NOT have the power to refuse to seat them by majority vote, as that would effectively nullify the 2/3 expulsion vote requirement. 

· Political Question doctrine also doesn’t apply  

Holding: Congress only gets to judge the constitutional requirements for entry, not refuse to seat people if they meet those constitutional minimums. 
Reasoning: They first look at the constitution to see if they have the power to decide this. Constitution says that they do have say, which means that the political question doctrine doesn’t bar the Court deciding this. 





Goldwater v. Carter
Facts: Carter rescinded the US treaty with Taiwan as a part of recognizing Communist China, and Goldwater argued that Carter didn’t have the power to do that without Senate Approval. 

Issue: Is the President’s right to unilaterally pull out of a treaty a political question? 

Rule: Because the constitution doesn’t say anything about ending treaties, ending them is a political question. 


Factors:

1) It involves foreign relations

2) Commitment to use military force in defense of a foreign government if attacked (Presidential powers?)

Holding: Remand 

Concurrence: Problem is with “ripeness” since the Senate as a body had not yet taken action. 

Dissent: Agrees that the case is not ripe since the Senate took no action, but disagrees with the notion that the case posits a “political question” since treaty power is something directly addressed by the constitution and a separation of powers issue and that this ISN’T a “political question.” 





Zivotofsky v. Clinton
Facts: Congress enacted a statute providing that Americans born in Jerusalem may elect to have “Israel” listed as the place of birth on their passports, but the State department refused to follow the law, citing its position of not recognizing the political status of Jerusalem. An American invoking the Statue sued the State department, and the State department tried to get the case dismissed under the “political question” doctrine. 

Issue: Does the denial of this passport change constitute a political question? 

Rule: Courts CAN decide a separation of powers question when it’s a fight between the executive and the legislature: I.E is a law passed by Congress constitutional? 

Holding: NOT a political question. Lower courts mistook the issue and thought the court would have to decide the political status of Jerusalem. P just wanted to have the State department follow the statute and recognize Jerusalem as his birthplace, and it is appropriate for the court to decide the constitutionality of the statute. 

Dissent: Is a political question because 

1) Arises under a foreign affairs question 

2) The courts MAY have to deal with foreign policy implications if they decide the constitutional question 

3) The interests in the case aren’t that strong since P isn’t asserting a right of property or bodily integrity 

4) ????

*Other Rule for Impeachment: Impeachment and Removal questions are NOT justiciable since that’s a legislature thing. 

Nixon v. United States
Facts: Judge Nixon accepted bribes and was then impeached by Congress. Nixon argued that the Senate Rule XI, which allowed impeachment, violated the constitutional grant of authority to the Senate to “try” all impeachments because it prohibits the whole senate from taking part in the evidentiary hearings. 

Issue: Is the case justiciable or not based on the political question doctrine? 

Rule: Article one says that the Senate shall have the sole power to try all impeachments . . . No person shall be convicted without the Concurrence of two thirds of the Members Present. 

Holding: “Sole” is the important word here and therefore prevents the Judiciary from having oversight over impeachment proceedings => Non-Justiciable case. 

Reasoning: Senate DOES have discretion in how they conduct their hearings so long as 2/3 of them actually vote on it. 

Concurrence (White): The constitution gives one branch the final say in interpreting this particular power, in this case, the Senate. 

Concurrence (Souter): Likes how this case came out, but CAN conceive of an instance where the Court can weigh in on impeachment proceedings, like if the Senate were to act in a manner seriously threatening to the integrity of the results (i.e impeach and convict based on a coin toss). 

II. EARLY INTERPRETATIONS OF THE ORIGINAL CONSTITUTION, BILL OF RIGHTS, AND POST-CIVIL WAR AMENDMENTS 


Harlan Dissent
· “The Constitution is color-blind” 
Barron v. Mayor (Applying Bill of Rights to the States: Ya Don’t) 
Facts: P sued the city for taking his property without just compensation in violation of the fifth amendment. He said that the city ruined his wharf by diverting streams and thereby made the water too shallow for boats. 

Issue: Does the city’s closing off of that stream which ruined P’s wharf violate the fifth amendment or constitute a “taking” under the fifth amendment and does the fifth amendment apply to this local issue? 

Rule: Fifth Amendment applies to the “general government,” not individual States 

Holding: No taking, so no compensation. 

Reasoning: Bill of Rights applies to the Federal government rather than the original States. 




Prigg V. Pa (Early Federalism) (Not good law) 

Facts: State (Pennsylvania) passed a law that prevented force from being used or violence to remove any person from the state to return said individual to slavery. Instead, Pa required a hearing to determine whether a person of African descent is property of slavers before allowing the slave catchers to take them away.  

Issue: Does the Pennsylvania law essentially freeing slaves within its borders (liberty law) violate the constitution? 

Rule: Art 1, section 2, Clause 3 of the constitution – “Providing that an enslaved man to count as three fifths of a person in determining representation in the U.S. House of Representatives, Art. 1, section 9, clause 1 – prohibiting enactment of any federal law abolishing trade of enslaved persons, Art 4, section 2, clause 3 – prohibiting the emancipation of persons whom slavers claimed to be their property requiring the delivery of persons to the persons to whom labor was “due.” (Fugitive slave clause) 

Rule 2: This is a FEDERALISM problem, and that something like this (affecting escaped slaves crossing State lines), and thus is within Congress’s purview and NOT the individual States. 

Holding: Yes, slavery was enshrined in the Constitution. Struck down the Pa law. 

Reasoning: The slaver has an absolute right to their “property” in every State of the Union. Basically, it enshrines slaver rights in the constitution. 

Dissent: Constitution does NOT confer a right of “self-help repossession,” and there’s nothing in the Constitution that prevents due process, which is really all that Pa law was. 




Dred Scott v. Sanford (Not Good law) 
Facts: Dred Scott, a slave owned in Missouri, was taken to Illinois, a free State. After his owner died, Scott sued his estate on the basis that as a resident of Illinois, he was a free person. 

Issue: 1) Is Dred Scott a citizen? 2) Is the Missouri Compromise (Missouri gets to be slave state, but all other new states above that line are free states) constitutional? 

Rule: People of African descent in general can’t be citizens, the lack of citizenship was NOT because he was enslaved. Also, Slavery is a right. 

Holding: Missouri compromise = unconstitutional and slaves don’t get to be set free based on where they move. 

Reasoning: Tried to say that Native Americans and Enslaved Africans had different histories, which is factually wrong since Native Americans were also enslaved. 

· Tried to say that the enslaved Africans were NOT meant to be included in the “all men are created equal” language in the Declaration of Independence. Basically, the argument was the framers were great men, and if it really meant ALL men, then the framers would be hypocrites, which they weren’t, so Africans couldn’t be included. The dumb logic. 

· Implied that no black person was ever seen as a free person in the U.S, which is just factually wrong. 
Dissent: “I can find nothing in the Constitution which, proprio vigore, deprives of their citizenship any class of persons who were citizens of the United States at the time of its adoption, or who should be native-born citizens of any State after its adoption; nor any power enabling Congress to disfranchise persons born on the soil of any State, and entitled to citizenship of such State by its Constitution and laws. And my opinion is, that, under the Constitution of the United States, every free person born on the soil of a State, who is a citizen of that State by force of its Constitution or laws, is also a citizen of the United States.”
“The rules of international law respecting the emancipation of slaves . . . Are part of the common law of Missouri. . . . The laws of the United States . . . changed the status [of Dred Scott]. . . [The laws of the United States . . . change[d] his status to that of a free man.  The plaintiff and his wife . . . did contract a marriage [in Missouri] . . . That consent of the master to that his slave . . . residing in  a [state] which does not tolerate slavery, may enter into a lawful contract of marriage . . . Is an effectual act of emancipation.  And the law does not enable Dr. Emerson, or anyone claiming under him, to assert a title to the married persons as slaved, and thus destroy the obligation of the contract of marriage, and bastardize their issue [children] and reduce them to slavery.
*Two Part Constitutional Test for Federal laws: 

1) Does Congress have power to do the thing? 

2) Does the thing violate the constitution? 

*State Law: 

1) Does the thing it’s doing violate the constitution? Right to do so is presumed UNLESS the constitution says otherwise. 
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*Class Note: The 13th amendment is the only constitutional amendment that can be violated by an entity OTHER than the government. Otherwise it’s the “State Action” doctrine (Government has to do something for the constitution to be violated)




13th Amendment
Section 1: “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.” (So, basically you can turn convicts into slaves) 

Section 2: “Congress shall have the power to enforce this article by appropriate legislation.”  




14th Amendment




Section 1: “All persons born or naturalized in the US, and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the US; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

PRIVILLEGES AND IMMUNITIES CLAUSE: 

Section 1 (Bolded part basically interpreted into nothing) 
“All persons born or naturalized in the US, and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the US; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of laws.” 

Due Process Clause
nor shall any State deprive any person of life, liberty, or property, without due process of law

· Many different interpretations of “liberty.” 

Equal Protection Clause
nor deny to any person within its jurisdiction the equal protection of laws.” 




US Constitution Privileges and Immunities Clauses
ART IV, SEC. 2 P&I Clause: “Comity Clause” Bans discrimination against out-of-staters. 

14th Amendment P/I Clause: Protects rights of “Federal Citizenship.” 

· Saenz v. Roe exception (Protects a right to travel… or something) 

NOTE: Supreme Court made most Bill of Rights Provisions Applicable to State Governments via the 14th Amendment “Due Process” clause. 




Slaughterhouse Cases
· Debate on whether the “privileges and immunities” section meant to apply the BOR to individual states. 

Butchers’ Benevolent Association of New Orleans v. Crescent City Live-Stock Landing and Slaughter House-Co (Not good law anymore EXCEPT for privileges and Immunities stuff, which IS good law) 

Facts: La created a law that essentially gave one company a monopoly over the slaughterhouse business, but also set a fixed payment fee for those companies. Butchers sued over the law, arguing that the law violated their constitutional right to practice their trade. 

Issue: Did the law deprive the butchers of their property without due process, deny them equal protection, create involuntary servitude, and abridge their privilege of immunities? 

*Main issue: Does the fourteenth amendment transfer the BOR to individual states? 

Rule: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States,” “The citizens of each State shall be entitled to all the privileges and immunities of citizens of the several states.” = Privileges and Immunities clause does NOT include the rights guaranteed by the Bill of Rights amendments to the constitution. 

· “Privileges and immunities” DOES protect the rights of citizens to sue the government, transact any business the citizen may have with the Federal government, seek its protections, share its office, to engage in administering its functions. 

· Includes the rights of free access to seaports 

Due Process Clause: Nope: Not a deprivation of property under the 14th amendment (this part NOT good law) 

Holding: Ps are wrong: Not within the meaning of the 14th amendment, not due process violation, and the “immunities” language does NOT add new immunities. 

Reasoning: Ps are in error: The law does NOT create “involuntary servitude” as covered by the 13th and fourteenth amendments, since those amendments focus on the liberation of African Americans. Narrow interpretation, no longer good law. 


14th Amendment Privileges and Immunities Clause: This clause does not make the provisions of the Bill of Rights applicable to State Governments. 

· Again limits 14th Amendment to applying to African Americans specifically in regards to that instance of slavery (no longer good law interpretation) 

The Civil Rights Cases: United States v. Stanley (Is Still good Law in regards to the 14th amendment and basically rendered the equal protections clause of the 14th amendment dead letter)
Facts: Congress passed a Civil Rights act in 1875, which said that all persons within the jurisdiction of the US shall be entitled to the full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public conveyances on land or waters, theaters, and other places of public amusement, subject only to the conditions and limitations established by law, and applicable alike to citizens of every race and color regardless of previous conditions of servitude.” Stanley and Nichols denied Persons of color access to an inn, two other cases denied PoC access to theaters. 

· Congress argument: Under the 14th amendment, “Congress shall have the power to enforce, by the appropriate legislation, the provisions of this article.” 

Issue: Was this Congressional law constitutional in the first place as in did Congress have the power to do this? 

Rule: Constitution does NOT allow Congress to go after private individuals or confer individual rights, rather, the laws it passed could be enforced against the States for failing to take action. 

· “State Action Doctrine”

Holding: These laws are up to the States, Congress doesn’t have that authority. 

Reasoning: 14th amendment doesn’t apply to the private, individual context, it applies only to State governments. So here, it was up to the States to make laws punishing private citizens for discrimination, the 14th amendment was meant to keep State GOVERNMENTS from discriminating. 

Dissent: Interpretation of the constitution is too narrow here; it should depend on what the private citizens are actually doing to each other, i.e public accommodations. 

· See Slide for Harlan Dissent 

State Action Doctrine:

1) In order for the Constitution to apply, there must be GOVERNMENT action. 

Exceptions to the State Action Doctrine: 

1) Public functions exception where a private entity must comply with the Constitution if it is performing a task traditionally and exclusively performed by the government 

2) Entanglement exception: Private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct 

Modern Equal Protection Analysis: Applies via the Due Process Clause
Analysis: 

1) What is the Classification? 

a. Face of the Law (I.e, a law that prohibits blacks from serving on juries is an obvious facial racial classification) 

b. Impact of the law (i.e a law that says police must be at least 5’10’’, which on its face seems fine, but in reality bars 98% of women). 

i. When it isn’t obvious on its face, the Plaintiff must show that the government’s intent was to discriminate (i.e not strict scrutiny) 

2) What level of Scrutiny? 

a. Discrimination on race = strict scrutiny, which means that the government must have a truly significant reason for discriminating AND it must show that it cannot achieve its objective through any less discriminatory alternative. Government has burden of proof

b. Discrimination on gender / non-marital children = intermediate scrutiny, which means the government must show that the law relates to an important government purpose. Here, government still has burden of proof 

c. Rational basis: law will be upheld if it is rationally related to a legitimate government purpose. Plaintiff has the burden of proof here. 

3) Does the government action meet the level of scrutiny? 

a. Under-inclusive? 

b. Over-inclusive? 

*Note: Right to procreate = a fundamental right 




Plessy v. Ferguson (not good law: Counter Precedent) 
Facts: Louisiana passed a law segregating railroad cars in 1890. 

Issue: Was this law segregating railroad cars consistent with the 14th amendment’s equal protection clause? 

Holding: Yep, this law is fine 

Rule: 14th amendment just mandates equality, says nothing about separation… => Separate but equal 

Reasoning: Doesn’t like the like the idea of “forced co-mingling” . . . but is perfectly fine with forced segregation, since it affects both races equally. 

· Riding on a railroad car is a social right, so it’s not covered by the 14th amendment 

· 14th amendment protects POLITICAL rights like the right to vote and hold office 

Dissent: “such legislation as that here in question is inconsistent not only with that equality of rights which pertains to citizenship, national and state, but with the personal liberty enjoyed by everyone within the United States.”

· Everyone knows that the purpose of the law is to exclude black people from the railroad cars occupied by Whites, not the other way around. 

· “Nobody would be so wanting in candor as to assert the contrary” 

· Makes racial hierarchy arguments, but his major point is that his ideology does NOT influence his decision, it is doctrine-centric. 

· Makes the point that this opinion is hypocritical and inconsistent with the civil rights cases 

Berea College V. Kentucky
· Court affirmed the conviction of a private college that had violated a Kentucky law that required the separation of the races in education. 

Gong Lum v. Rice
· Court ruled schools could exclude a child of Chinese ancestry from attending schools reserved for whites. 

Missouri ex rel/ Gaines v. Canada
· Supreme Court held that it was unconstitutional for Missouri to refuse to admit blacks to its law school and instead paying for them to attend out of state law schools. Basically, Missouri had to provide the same opportunities to all its students, it couldn’t pawn them off on another States. 

Sweatt v. Painter
· SC ordered a white university to admit a black student because the alternative school was so clearly not “equal” to the white university. 

McLaurin v. Oklahoma
· Once Blacks were allowed into a university, said university could NOT force them to sit in segregated parts of the classroom. 
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Road to Brown Cases
· Tape v. Hurley Case: Chinese student in San Francisco was barred from entering the school based on segregation laws designed to keep out people of “Mongolian” descent, but was used to keep all Asians out. 

· Look Tin Sing: Visited China for 5 years and tried to come back but was denied entry => right of entry upheld based on birthright citizenship => Tape case asserting American citizen birthright to attack the segregation laws. 

· Even though Tape won the case, California bill added “race” to a list of traits that schools could legally segregate based on => Segregated out Asian schools (Oriental schools). 

· 1919: Mexican Children were first segregated into different schools in Orange County 

· Charles Houston = Black Lawyer most responsible for taking down segregation 

· Started out going by going after the “equal” aspect 

· First victory: Got a black student admitted to Maryland school of law since he had been denied on the basis of race, but Maryland didn’t have a black law school to begin with => Constitutional right violated

Civil Rights Strategy 
Phase 1: Equalization phase (Get rid of laws that create unequal situations) 

Phase 2: “Harm of Segregation Phase” to overturn Plessy v. Ferguson 

· Focus on segregation itself: Equal money, equal quality professors STILL wouldn’t be enough. Ex: McClorin case where he was in the same facility but forced to sit outside => getting a lesser benefit than the other students

· Segregation hindered student ability to learn since he couldn’t engage with other students  




Brown v. Board of Education
Facts: Black Students wanted to attend school on a non-segregated basis, arguing that segregation deprived them of equal protection under the 14th amendment. Ps argue that the school systems are not “equal” and cannot be made “equal.” 

Issue: Did segregation laws violate the 14th amendment’s equal protection clause? 

· Intent question: What did the framers of the 14th amendment intend for its impact to be on the public-school system? 

· “At best, they are inconclusive.” 

· Brown v. Board was NOT an originalist case, if it were, this would have been the end of the reasoning and segregation would have been upheld. 

Rule: See 14th amendment. “The words of the 14th amendment, it is true, are prohibitory, but they contain a necessary implication of a positive immunity, or right, most valuable to the colored race, - the right to exemption from unfriendly legislation against them distinctively as colored, - exemption from legal discriminations, implying inferiority in civil society, lessening the security of their enjoyment of the rights which others enjoy, and discriminations which are steps towards reducing them to the condition of a subject race.”  

Holding: Yep, segregation violates the equal protection clause. Effectively overturns Plessy v. Ferguson. 

Reasoning: Compulsory schooling makes this an important issue and “foundation of good citizenship.” Cited to actual evidence that the school systems weren’t equal because the court wanted a unanimous ruling. 

· Even assuming the schools were in fact equal, we must look at the effects of segregation in and of itself => citing to psychology of segregated children feeling inferior which leads to lower achievement, etc. 

· San Antonio v. Rodriguez would later reject the interpretation of a constitutional right to an education, so this part is just nice musings. 

Reasoning: The reasoning hinges on the psychological point based on a social science study, which was highly controversial at the time. 

· Brown focuses on the psychology of the children in part because part of the Plessy argument was that “inferiority was just in Plessy’s mind,” which is basically saying that what’s in the individual minds actually does matter for the purposes of discrimination effects. 

Critique of Brown: Seems to have been decided based on moral conviction rather than legal conviction. 


Remedies to 14th amendment violation: Brown v. Board of Education (cont)
Facts: Segregation does damage 

Issue: What is an appropriate remedy? 

Holding/Rule: Balancing public and private interests, Ds must make a “prompt and reasonable start” toward full compliance with the ruling with “all deliberate speed” (Basically saying the States can be slow). Courts may find additional time to be necessary due to considerations like the physical conditions of the schools, administration, transportation systems, etc. Court will also consider whatever plan Ds come up with to determine if it’s good enough. 

· Remanding this to local federal courts in the various jurisdictions => a need for individual plaintiffs to sue to enforce this judgment 

· If school board is sued, all the school board has to show is “Good Faith” in trying to desegregate. Court says that the school board can use “the public interest” to defend itself, which includes all the people who WANT segregation. 

· Excuses: 

· Administration 

· Paperwork 

· Protection from violence 

· Facilities 





The Road FROM Brown Notes
· Backlash in States against the Brown decision 

· Once Brown was decided => other areas of segregation was challenged 

Strict Scrutiny for Discrimination Based on race and National Origin
· Now, Government can only establish racial OR national origin classifications if the government can demonstrate that the discrimination is: 

· Necessary to

· Achieve a COMPELLING government purpose

· Rule comes from Korematsu v. United States, which upheld the relocation of Japanese Americans in WWII. 





Modern Equal Protection doctrine
Analysis
· Do NOT look at it to see if the government has engaged in discrimination 

· DO ask: 

1) What is the classification of the government action? 

2) What is the doctrinal rule that controls this classification? 

3) (most important) Can the government justify its action based on its classification? 
Illicit Equal Protection Classifications (subject to strict scrutiny) 

1) Race (ethnicity, and national origin) 

2) Gender (Quasi-suspect classification) 

a. Subject to intermediate scrutiny: 

i. Must have important government purpose 

ii. What the law is has to actually achieve that purpose 

3) Alienage (citizenship) 

4) Legitimacy (non-marital vs marital children) 

*If it doesn’t fall in this list of classification, the law will be examined on a rational basis (See Chart on slides) 




*See the Factors Test outlined in the slide 

*They are FACTORS, not ELEMENTS 

1) History of classification used for purposeful discrimination? 

2) immutable characteristic? 

3) Political powerlessness? 

*Will always have to compare whatever class it is to race 





Korematsu v. United States
Facts: Japanese American refused to go to the internment camps and was convicted of resisting. 

Issue: Were the internment camps constitutional according to the equal protection clause of the 14th amendment? 

Rule: Exclusion must be based on a need rather than racial antagonism, must be judged under strict scrutiny, and can only be done under “circumstances of the direst emergency and peril.” 

Holding: Internment camps ok under the War Powers act of Congress cuz it’s an emergency 

Reasoning: Exclusion of Japanese origin was necessary because of the presence of “unknown disloyal members” (necessary) and the government interests that justify it are to prevent espionage and sabotage + “military imperative.” 


Means: Narrowly tailored (what the law does)? Yes, necessary (really problematic reasoning, since it basically decided that any Japanese person, regardless of how old, had to go to the internment camps)

*Narrowly Tailored analysis: 


- Over-inclusive? Yes, you interned babies. 


- Under-inclusive? (Seems to be the case here) Also yes; they got zero spies, which was the goal of the law 


Ends: Compelling government purpose? Yes (National security) 

*There must be a “tight fit” between the means (what the law does) and the ends (the goals of the law) 

Dissent: This is just racism. We can’t deprive people of their constitutional rights just because the army cries “necessity.” To deprive someone of their constitutional rights, government must show: 

1) Immediate 

2) Imminent 

3) Impending danger 

Instead, the reason behind the internment seems to be based on half-truths and racial animosity. They interned babies. BABIES!!!
Dissent (Jackson): The law specified people of Japanese birth rather than Italian or German, which shows it wasn’t really about the military necessity. 





Loving v. Virginia
Facts: Virginia had a State law preventing interracial marriages. One interracial couple that had gotten married in DC was convicted in Virginia of violating that State law and exiled for 25 years. 

Issue: Does this State law violate the equal protection and due process clauses of the 14th amendment? 

Holding: Yep 

Rule: Anti-interracial marriage laws = unconstitutional, “equal application” doesn’t mean equal protection because it fails the strict scrutiny analysis. 

Reasoning: The “well it applies to both blacks and whites” argument doesn’t work; “equal application” doesn’t shield a statute from 14th amendment concerns. 

· Purpose of the law (the ends analysis): To maintain white supremacy, which is NOT a compelling OR important purpose, it’s not even a legitimate purpose, so it fails this part of the strict scrutiny analysis AND would fail a rational basis test 



Palmore v. Sidoti (pretty narrow decision) 
Facts: State took the child away from a mother because the mother had gotten remarried to a person of a different race. (Facial racial classification) 

Issue: 14th amendment violation? 

Holding: yes

Rule: No, ya can’t do that. Racial bias can’t justify taking a child away from the mother. 

Reasoning: The constitution cannot control prejudices, but neither can it tolerate them (opposite of Plessy), and those prejudices cannot justify taking a child away from its natural mother. 
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Framework for Modern Equal Protection Analysis
1) Classification categories: 

a. Suspect classification (Race, ethnicity, national origin, citizenship) 

b. Quasi suspect (Gender, non-marital children)

c. Non-suspect 

2) Level of scrutiny 

a. Strict 

b. Intermediate 

c. Rational Basis 

3) Standard of Review 

a. Narrowly tailored to serve compelling government interest 

b. Substantially related to important government interest 

c. Rationally related to legitimate government interest 

Equal Protection Clause Protections (NOT the same as due process protections) 
1) Voting 

2) Access to judicial process 

3) Interstate travel 

Gender Discrimination
Scrutiny: Mix of Strict and Intermediate 

Early Cases: 

Muller v. Oregon: 

Holding: SC upheld law that set a maximum amount of hours women could work in factories.

Radice v. New York
Holding: Upheld law banning women from working in restaurants from 6 PM through 10 AM

Adkins v. Children’s Hospital
Holding: Law mandating a minimum wage for women = unconstitutional 




Reed v. Reed
Scrutiny Level: Rational Basis (plus) 
Holding: Law mandating women be passed over for men when deciding on an estate administrator when someone died intestate was struck down as unconstitutional, failing the rational basis test (though it wasn’t a ‘real’ rational basis test) as a facial gender classification. 



Frontiero v. Richardson (NOT binding precedent because plurality opinion)
Facts: Male soldiers could claim their wives as dependents, female soldiers could not. P argues that the classification basis of sex is “inherently suspect.” 

Issue: Does a female soldier get to claim her spouse as a “dependent” for insurance and allowances purposes? 

Rule: Sex IS an “inherently suspect” classification. 

· The “Frontiero Factors” in determining whether a non-suspect factor is ACTUALLY a suspect/ quasi suspect class factors 

· History of classification used for purposeful discrimination 

· Immutable characteristics 

· Political powerlessness 

· Note: It is a “Judgment” of the court, which is why even though the plurality opinion set a “strict scrutiny” standard, it did NOT get enough justices to set a rule. 

Holding: Law is unconstitutional based on heightened scrutiny standard 
Reasoning: There is no reason for the law beyond “administrative convenience,” and does not justify the difference of treatment of men and women from a heightened scrutiny perspective since it’s not “important” or “compelling” (It would under rational basis though). 

Concurrence: Agreed with the outcome, but disagreed with the “heightened scrutiny” analysis. 




Strict Scrutiny vs Intermediate Scrutiny
· Women aren’t a “minority” which cuts against strict scrutiny. 

· Counter: Women don’t have representation in government, so numerical parity doesn’t translate into actual power. 

· Gender is immutable, which cuts in favor of strict scrutiny 

· History of being the basis for purposeful discrimination: Yep 




Craig v. Boren (Binding Precedent) 
Facts: Oklahoma statute prohibits 3.2% alcohol sales to males under 21 and to females under 18. 


Government Purpose: Traffic Safety 

· Is an important government purpose 

Issue: Whether making a law having different legal ages based on gender difference violates the equal protection laws of the 14th amendment (Whether it fails the heightened scrutiny test on the “means” part). 

Rule: Intermediate Scrutiny : Oklahoma must show an “important purpose” and that the “means” were “substantially related to achieving the important purpose.” 

Holding: It violates the 14th amendment because it fails intermediate scrutiny. 

Reasoning: Statistical evidence justifying the difference was unpersuasive (means prong). 

Dissent: 1) Men shouldn’t have gotten the higher standard of review, this should have been rational basis. 


2) problem with “the classification by gender must serve important governmental objectives and must be substantially related to achievement of those objectives” since it doesn’t come from anywhere. There shouldn’t be a “middle classification,” there should only be rational basis or strict scrutiny. 


3) Rehnquist doesn’t think the court should have dismissed Oklahoma’s statistics like they did. 




US v. Virginia
Facts: Virginia had a law that didn’t let women go to its military academy. State tried to offer an alternative for women specifically (remedial plan), but was not adequate. 

Issue: Did the woman ban on this educational opportunity violate the constitution’s equal protection guarantee? 

· Other issue: “Does Virginia’s exclusion of women from the educational opportunities provided by VMI deny to women ‘capable of all the individual activities required of VMI cadets’ the equal protection of the laws guaranteed by the 14th amendment? 

· “If VMI’s ‘unique situation,’ as Virginia’s sole single-sex public institution of higher education – offends the Constitution’s equal protection principle, what is the remedial requirement?”

Proposed Purposes: 

1) They wanted to provide “a diverse number of higher education opportunities,” some single sex, some co-eds. 

a. The stated purpose would be legitimate, BUT that wasn’t the ACTUAL purpose of the school, and the real one was just to reject women, so this purpose was rejected. 

2) They have a particular way of teaching that they don’t want to change and is bad for women. 

a. This purpose is NOT rejected as “unimportant” OR untrue. THIS one fails on the “means” part. 

Procedural History: Circuit court ruled against the school => the school proposing that they have a separate women’s school instead. 

Holding: Yes, based on Heightened (intermediate scrutiny) Review, and Virginia’s remedy wasn’t good enough. 

Rule: Intermediate scrutiny (which requires the stated purpose to be the ACTUAL purpose to be considered by the court) + A proper remedy for constitutional exclusion aims to “eliminate the discriminatory effects of the past and to bar like discrimination in the future”

See page 894: (second paragraph down) 

· Gender classifications are not banned completely, sometimes gender classifications are justified in a way that racial classifications won’t be (There ARE physical, biological gender differences). 

· Gender classifications will NOT be ok to be used to denigrate a gender 

· Compensating women for general society discrimination, however, WOULD be an appropriate use of gender classification

Reasoning:  the original remedy left the exclusionary policy in place and the focus on gender doesn’t really make sense for military readiness since only 15% of men go into military service anyway and the “implementing methodology” is NOT inherently “unsuitable to women. . . Some women do well under the adversative model.” 

· Basically, you don’t have to give special accommodations to women, but you DO have to admit women who CAN complete the program. 

Dissent: There are in fact gender differences and the court shouldn’t tell Virginia how to run its schools. Really, he wanted rational basis. 




Rosker Case
Facts: Man drafted, and the army has a rule that prohibits women from being in combat and excludes women from the draft. 

Holding: Because women can’t serve in combat, the military DOES have discretion that satisfies intermediate scrutiny in excluding women from the draft. 





Orr v. Orr
Facts: Alabama Alimony statute said husbands but not wives may have to pay alimony

Issue: Does this provision violate the constitution? 

Rule: Discrimination against men vs women does NOT protect a law from heightened scrutiny 

Holding: Looks at it under heightened scrutiny, and it fails under this. 

Reasoning: There is no reason to look at sex when the issue is “financial need.” And sex is NOT a proxy for financial need. 

· Already have individual hearings to determine if the spouse needs alimony, so this law is at best gratuitous. 

· Basically wrote this law based on a gender stereotype. 





Non-suspect classes (Rational Basis
· The actual purpose of the law is irrelevant and the law must be upheld if any state of facts reasonably may be conceived to justify its discrimination. 

· Legitimate conceivable purpose will satisfy legitimate actual purpose 

· The means must be a “reasonable” way of achieving the purpose 

Railway Express Agency v. New York
Facts: New York put a law that said “no person shall operate, or cause to be operated, in or upon any street an advertising vehicle; provided that nothing herein contained shall prevent the putting of business notices upon business delivery vehicles, so long as such vehicles are engaged in the usual business or regular work of the owner and not used merely or mainly for advertising.” Appellant operates a trucking company that operates nationwide, and sells advertising space on its trucks, which puts it in direct conflict with this law and fined by New York. 

· Basically, the law makes it illegal to advertise on a truck you DON’T own, and allows you to advertise yourself on a truck that you do. 

Issue: Does the equal protection clause protect the truck owners, and is the law reasonably tailored to achieve the goal of limiting distractions/traffic problems? 

Holding: No and yes: Statute upheld.

Rule: Rational basis review: 

1) Legitimate Purpose? (In this case, reducing traffic deaths = both legitimate AND important government purpose) 

a. Note: The purpose provided doesn’t even need to be the “actual” purpose of the law 

2) Are the means rationally related to achieving this?

a. Doesn’t even have to achieve that goal very well, a “loose fit” is ok.  

Reasoning: Discrimination of this kind is not covered by equal protection and there’s no rule against treating some traffic distractions as greater than others, and the government is not obligated to ban ALL distractions if they have a distraction control law, or even the MOST distracting type of distractions. Just because a law is ineffectual doesn’t matter for rational basis. 

Concurrence: Agrees with the judgment, doesn’t like how gung-ho the court is about dismissing the equal protection clause analysis, saying “The equal protection clause ceases to assure either equality or protection if it is avoided by any conceivable difference that can be pointed out between those bound and those left free.” 




City of Cleburne v. Cleburn Living Center (Rational Basis Plus) 
Facts: A Texas city denied a special use permit for the operation of a group home for the mentally retarded that the require for that class but not others. 

Procedural History: Court of appeals held that mental retardation is a “quasi-suspect” classification and that the ordinance violated the equal protection clause because it did not substantially further an important governmental purpose. 

Issue: Did the law violate the 14th amendment equal protection clause rights of the mentally retarded? Is mental retardation a quasi-suspect class and what is the proper standard of review? 

Rule: Mental retardation is not a quasi-suspect class, but discrimination against them IS already illegal by Federal statute. 

· “irrational prejudice” as a reason will not satisfy ‘rational basis.’ 

· On the exam this will be “Animus.” 

Holding: Proper Standard is “rational basis” but the law STILL fails under this and DOES violate the equal protection clause. 

Reasoning: While the mentally retarded are immutably different, they are also different from each other and vary widely, which is beyond the scope of the court to classify; this is a legislature thing. But the fact that there is a federal statute protecting them “negates the claim that they are politically powerless) (The factors test). 

· Reject heightened scrutiny based on the fact that there is a REAL biological difference AND there have been laws passed protecting them. 

· There is no “rational basis” for believing that the Featherston home would pose any special threat to the city’s legitimate interests” 

· Government was concerned with “negative attitudes,” but that isn’t a legitimate justification for treating people differently 

· Government was concerned the facility was across the street from a Junior High school and was concerned about the students harassing the residents. But the school itself has 30 mentally retarded students, so this makes no sense. Other objection was that it was on a flood plain, but there’s no reason to disallow that home and allow a nursing home. 

· Government worried about “special legal hazards” which made no sense 

· Government was worried about the size of the home, but made no such size restrictions on a nursing home, hospital, etc, and the reason for that difference was not apparent. 

· Basically, the only “reason” that was consistent was “irrational prejudice,” which fails rational basis. 

Marshall Concurrence: Agrees with striking the action down 

Marshall Dissent: Doesn’t like the reasoning: Traditional rational basis WOULD allow this law. Marshall would have applied “heightened scrutiny.” 

· Applies the Frontiero factors to the mentally disabled: 

· There IS a history of discrimination and segregation against them including sterilization laws. 

·  Immutable characteristic 

· They also can’t use the normal political process to change the laws since they literally don’t have the mental capacity to do that 

Class notes
“Class” vs “Classifications” 

· Majority (new) – Classification based
· How does the law / government action classify (distinguish)? 

· Minority view (Classic) Carolene Prod. FN 4: - Class based, Frontiero factors 
· Does the class (of persons) require EXTRAordinary protection from the majoritan political process? Has the class (of persons) been subject to stereotyping and stigma based on membership in the class? 
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Massachusetts Board of Retirement v. Murgia (Age discrimination) 
Facts: Code forced police officers to retire at 50 years old. 

Reason for the law: to make sure all officers are able to handle their duties 

Means: Forcing officers to retire at 50

Logic: Older people aren’t physically capable of handling the job. 

Issue: Does the mandatory retirement age violate the equal protection clause? What level of scrutiny?

Rule: NO strict scrutiny for age-based  

Holding: It’s fine, and doesn’t matter that some of the officers being retired are “fit.” 

Reasoning: Not discriminating against old people, discriminating against a set age range that we all reach that is more like middle age. 

Dissent: Mandatory retirement poses a direct threat to the health of forcibly retired people. The purpose of the law is legitimate and compelling, but the means is too over-inclusive. 




Disability
· Rational Basis review

Wealth
· Old rule: Heightened scrutiny for discrimination against the poor (Griffin v. Illinois) 

· New Rule: Rational Basis (Rodriguez) 

Sexual Orientation 

· Rational Basis (Romer v. Evans, where a Colorado initiative that encouraged discrimination based on sexual orientation was dismissed) 

· “Moral basis” is NOT sufficient to satisfy Rational basis 

Requiring Proof of Discrimination of Purpose
Washington v. Davis
Facts: Police qualifying exam was alleged to have discriminated on the basis of race, specifically against blacks by having a written test that a disproportionate high number of blacks failed. These tests were asserted to have violated the due process rights under the Fifth Amendment. 

1) Ps challenged on 2 grounds: If you have a facial racial classification 

2) If you don’t, but you have a non-JOB-related criterion to exclude people on (title 7 violation)

· THE PLAINTIFF ARGUMENT FAILED

STATED GOVERNMENT PURPOSE: Making sure accepted police officers are capable of reading police reports and doing their jobs 

· Legitimate purpose 

· Means = rationally related to the purpose 

Issue: Did the police exam violate the fifth amendment’s due process clause? Is impact enough to find a constitutional violation? 

Rule: Rational Basis (Impact isn’t enough, you have to show discriminatory intent in order to get strict scrutiny) 

Holding: No strict scrutiny 
 No intent was shown, no constitutional violation. All that was shown is that the law “discriminates based on the criterion in the test.” 

Dissent: “Wtf guys?”

Palmer v. Thompson (Not really good law, Washington v. Davis and Feeney are the important ones; really just an excuse for the S Court to be racist) 
Facts: City lost pool segregation case and decided to drain them rather than have integrated swimming pools. 

Issue: Did this pool draining to basically spite black people violate the equal protections clause? 

Holding: Nope, based on an “equal effects” reasoning like in Plessy. 

Reasoning: Some evidence suggesting racism, some evidence suggesting that the city didn’t feel it could safely operate integrated pools (which is literally also racism). And the pool closings affect White people too. 

Dissent: Can a State avoid integration in public schools by abolishing public schools? No. Ya guys are dumb. 




Personnel Administrator of Massachusetts v. Feeney
Facts: Under a law, all veterans who qualify for state civil service positions must be considered for appointment ahead of any qualifying nonveterans. The preference operates overwhelmingly to the advantage of males. 

Ps argue that this law classifies on the basis of gender (non-facial), since 99% of all veterans are men => extreme exclusionary effect on women. 

· Ps argued the “purpose” side by saying that the exclusion was the logical foreseeable outcome outcome of this policy. 

Ds argue that the law classifies on the basis of veteran vs non-veterans (Court Agrees with this version). 

Purpose of law: “Worthy and legitimate” (giving veterans jobs) 

Means: Discriminates against non-veterans so veterans can get jobs 

Issue: Does a MA law that gives an absolute preference to veterans (veteran based affirmative action policy) for employment purposes violate the equal protection clause? Has the appellee met the burden of proof to show that gender discrimination was the intent (Intent means taking an action BECAUSE of that discriminatory intent)? 

Holding: No

Rule: Rational Basis: You have to show intent/purpose. “Reasonable foreseeable consequence” is NOT good enough. 

· “Because of, NOT in spite of” (As in they want to deprive women of jobs, NOT simply favoring veterans over women) 



Village of Arlington Heights V. Metropolitan Housing Development Corp
Facts: A village denied house units for low and moderate-income tenants and denied the rezoning request that would allow that. Low income people sued, claiming this decision violated the 14th amendment and 1968 fair housing act. 

Precedent: Official action will NOT be unconstitutional solely because it results in a racially disproportionate impact, although it is relevant. You need to prove intent 

Rule: Rational Basis on this one 

· Evidence to take into account to prove “because of, not despite of.”:
· Impact of the law 

· (Ex: One case in 1886 where the rule was that if your laundry is made out of wood, you can’t have it, but the city could make an exception. This exception was denied to Chinese people and made to all non-Chinese people => clear exclusionary effect)

· Other example: See footnote 71 on page 800

· Legislative History/historical background: What were people saying about the law (i.e trump tweeting about the Muslim ban) 

· Departures from the normal legislative sequence 

· SUBSTANTIVE departures from normal process 
Issue: Was there intent to discriminate based on race? 

Holding: Not enough information; the law gave preference to “single family homes,” and there were hearings on it. The plaintiffs did not meet their burden of proof in showing discriminatory intent. 





Geduldig v. Aiello 
Facts: A disability insurance system in California excluded “pregnancy” from its disability definition in terms of insurance coverage and pay out (you’re entitled to a pay out if you put in $300 to the fund). 

· Ps argue that the law was under-inclusive 
Issue: Does this exclusion violate the equal protection clause of the 14th amendment? 

Holding: No

Rule: Rational Basis Review 

Reasoning: Expanding coverage would compromise “legitimate interests” of the State, since the inclusion of pregnancies would require State subsidies, a higher rate of employee contribution, and a lower scale of benefits for those suffering insured disabilities, and there’s no risk that men are protected against that women are not. 

Dissent: Disabilities caused by pregnancy can be life threatening, cause lost wages, and refusing to cover them is directly targeting women by fully covering men for disabilities they may suffer, including prostate related things, circumcision, gout, and hemophilia which women do not get, but not covering women for disabilities they may suffer that men do not.

Note: Congress overruled this case with the “pregnancy discrimination act.” 





Califano v. Webster
Facts: Under a provision of the Social Security Act, old-age insurance benefits are computed on the basis of the wage earner’s average monthly wage during his benefit computation years during which the wage earner’s covered wages were highest. But the “elapsed years” requirements were different for women and men where the women’s were three less than the male. 

· Purpose: to correct for discrimination against women in terms of pay 
Issue: Does this violate the equal protection clause? 

Rule: Heightened scrutiny: Classifications by gender must serve important government objectives and must be substantially related to achievement of those objectives. 

Holding: Law is ok 

Reasoning: The rule wanted to “correct” for the disparate treatment of women by giving them favorable treatment in this insurance provision, thus compensating them for past economic discrimination, and this IS an important government purpose AND there’s not really a way to do this without a gender classification. 





Schlesinger v. Ballard
Facts: Navy regulation required the discharge of male officers who had gone 9 years without a promotion but allowed women to remain 13 years without a promotion to account for opportunity discrepancies between men and women. 

Holding: This was viewed as ok 





Richmond v. J.A. Croson Co.
Facts: Affirmative action case based on race: Richmond law required prime contractors who whom the city awarded construction contracts to subcontract to one or more “minority business enterprises,” and the 30% set-aside did NOT apply to city contracts awarded to minority-owned prime contractors. To qualify, the minority business had to be at least 51% minority owned, and the justification was “remedial” and wanted to promote greater minority participation in business enterprises in construction projects. 

Issue: Does favoring minority racial groups with construction contracts violate the 14th amendment equal protection clause? 

Rule: In order to justify the law, the city would have to show that it had become a passive participant in a system of racial exclusion practiced by elements of the local construction industry, THAT would allow the city to take remedial steps. 

· Strict Scrutiny REGARDLESS of the government action when it comes to race (i.e even when it’s remedial)

· Past societal wrongs do NOT justify a “rigid racial quota” (i.e not a compelling purpose) 

· Race based affirmative action remedying “societal” discrimination = unconstitutional 

· Race based affirmative action remedying SPECIFIC wrongs (i.e correcting for a racist construction industry keeping select groups of people out), would be ok. 
Holding: Unconstitutional 

Reasoning: You need a compelling purpose, a STRONG BASIS IN EVIDENCE for the purpose, AND a “tight fit” between the means and achieving the purpose. Blacks constitute 50% of Virginia and 5/9 of the city council, so the argument that the majority has placed burdens on itself doesn’t work. 

· Unlike against black people No evidence of past discrimination against Spanish, oriental, Indian, Eskimo, or Aleut persons (Over-inclusive). 

· No evidence that Richmond considered alternatives to a race-based quota (necessity requirement) 

Concurrence: Doesn’t think there are circumstances where the government should be able to discriminate on the basis of race to “right past wrongs.” 

Dissent: Remedial measures should be fine under the 14th amendment since its purpose is to stop oppression 

*Take-away: There is a very high evidentiary burden to successfully meet Strict Scrutiny 

*Other very very important takeaway: Court rejects societal race discrimination as a “compelling government purpose.” 




Metro Broadcasting
Facts: FCC policies gave preference to minority-owned businesses in broadcast licensing. 

Rule: Congressionally approved affirmative action plans only have to meet intermediate scrutiny 




Final Exam Notes
1) Equal Protection analysis 

2) Due Process analysis 

3) Commerce Clause Analysis 

Summaries
Rational Basis
· Non-Suspect Classes => Rational Basis Review 

Cases: 

· Railway Express

· Murgia: 

· Age discrimination is NOT suspect or quasi suspect 

· Romer v. Evans 

· Sexual orientation is NOT suspect or quasi suspect 

· San Antonia v. Rodriguez 

· Poor people is NOT suspect or quasi suspect 

· Other thing I didn’t see

Rational Basis With Bite
· Mental Disability, and the like => rational basis with bite (NOT quasi-suspect classification) 

Cases: 

· City of Cleburne 

Proving the Existence of Classifications 

· A law that has a gender or racial exclusionary affect must be proven to have an exclusionary PURPOSE, THEN it counts as a “non-facial racial / gender classification). 

· Facial racial classification => “Strict Scrutiny.” 

· The “Rule” is an “anti-classification” rule for strict scrutiny 
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“Legitimate Purpose” examples 

· Protecting safety, public health, or public morals 

· Peace, quiet 

Thursday Class Notes
· Affirmative Action take-away 

· All these laws will have a facial gender, racial, etc classification (the main concern of the court) 

· Three types of Affirmative action: 

· Contracting

·  Employment

·  Higher education (race-based affirmative action only really exists in this context due to the Croson decision) 

· Race can be considered as part of a larger “diversity” mission, and race CANNOT be a dispositive factor 

Problem Set Answers: Equal Protection (handout)

1) Anti-woman bartender law 

a. Strongest argument against its constitutionality: Facial gender classification

i. Neither an important purpose nor substantially related to achieving the purpose (Intermediate Scrutiny) 

1. “Purpose” is grounded in stereotypes (women’s weakness, men’s aggressiveness, women’s looseness)  

2) Other anti-woman law about will making 

a. Facial gender classification => intermediate scrutiny 

b. Purpose: “finding financially responsible people to administer probate” = important government purpose 

c. Means substantially related? 

i. Basically, trying to ensure this by barring women 

1. Law is grounded in the gender stereotype that women are bad with money 

2. Law is both over-inclusive (there are financially astute women) AND under-inclusive (there are men who are bad at financial stuff) => the means is NOT sufficiently tailored to the purpose. 

3) Sports Scholarship where more men than women received them (NOT facial gender classification) 

a. Issue: Does the State of Maine’s ice hockey scholarship program that disproportionately benefits men over women violate the equal protection clause of the constitution?  

b. Government argument: Discriminates based on ice hockey camp vs non-ice hockey camp (non-suspect class => rational basis) 

c. Ps argument: Non-facial gender classification 

i. Exclusionary effect (only 2 girls got the scholarship) 

ii. Exclusionary purpose (Senator statement saying that “our young lads need extra ice hockey practice if they are to compete against the neighboring states. Maine’s boys are losing out to the big-spending ways of Massachusetts and New Hampshire.” 

iii. Problem: Ps have to prove the exclusionary effect was BECAUSE of an exclusionary purpose and not merely “in spite of.” 

1. Ps will probably lose based on this. 

4) Iowa College practice  

a. Issue: Does the Iowa law that lets university consider “socio economic obstacles to learning” for admission purposes violates the equal protection classification 

i. Socio-economic classification = non-suspect class (poor vs non-poor) 

ii. Rational basis => likely government win 

b. P argument: would have to argue that the law was a non-facial gender or racial classification and would probably lose on this without more facts 

Romer v. Evans
Facts: Colorado passed an amendment to its constitution that legalized discrimination against gay people (several cities and municipalities had made it illegal to discriminate) and made it ILLEGAL to make discrimination against them illegal AND it barred LGBT people from seeking remedies under public accommodation laws. 

· Government argument: The amendment puts LGBT people on the “same level” as everyone else by denying them special rights

· Hinting at the majority’s rights will be infringed if LGBT rights are granted 

· SC argument: No, you’re putting them in a sub-class all on their own by saying you can’t protect them specifically and not saying that about any other group. 

Issue: Did the state constitutional amendment violate the equal protection clause of the Federal Constitution? 

Holding: Yes

Rule: Equal protection clause: Rational basis (with teeth): “If a law neither burdens a right nor targets a suspect class, we will uphold the law so long as it bears a rational relation to some legitimate end.” 

· Called the law “at once too narrow AND too broad” 

· Law did not further a proper legislative end, it made them unequal to everyone else 

· If the law is solely directed at harming a politically unpopular group, the law CANNOT have a “legitimate government purpose.” 

Reasoning: By singling out LGBT people with this amendment, the government has codified their status as an unprotected class in such a way that it did not do for any other class of people. 

· “Inexplicable for any other reason besides animus.” 

· The law is born of animosity toward the class of persons affected 

Dissent: Just hates gay people, there’s not a lot of logic there. Basically, characterizes the law as protecting society from a “powerful” minority group by discriminating against them. 

Citizenship cases (Suspect classification that triggers strict scrutiny but there’s lots of exceptions) 

*Note: SC treats children of undocumented immigrants with intermediate scrutiny


- Found that Gov. does NOT have a right to deprive the children of public education, reasoning that would create a permanent underclass of people. 



Exception: SELF GOVERNMENT AND DEMOCRATIC PROCESS EXCEPTION

· See Matthews v. Diaz (couldn’t find in my notes) 
· Graham v. Richardson???
· Exception includes: 

· Voting, Political Office, Jury Service, Law Enforcement Officers (Foley v. Connelie; Cabell v. Chavez) 

· Public School Teachers (Ambach v. Norwich) 

· Exceptions does NOT linclude: 

· Notary Public (Bernal v. Fainter) 




Foley v. Connelie
Facts:  State denied Foley, an alien eligible to become a citizen, the ability to become a police officer even though he was qualified in every other way (New State constitutional law). 

Issue: Can a State constitutionally limit the appointment of members of its police force to citizens of the United-States? 

Holding: Yeah, it’s fine

Rule: Discriminating against aliens in terms of choosing police officers is NOT unconstitutional, but in most other areas discriminating against aliens IS presumably unconstitutional and warrants strict scrutiny. 

Reasoning: Well there is a difference between aliens and citizens and we don’t want to blur the distinction. Citizenship is a requirement for many important non-elected offices, so this is the same. When it comes to positions critical to governing a locality or the democratic process or “self-government of citizens”, distinguishing between citizens and non-citizens should NOT be a requirement.  

Dissent: Police officers execute public policy, as do sanitation workers and firefighters, but barring aliens from serving in those jobs would be unconstitutional. “Execution of broad public policy” should be read to mean setting government policy by elected office or something of that nature (a command position). 

· Griffiths says that the court must reject any conclusive presumption that aliens as a class are disloyal or untrustworthy. 

Matthews v. Diaz
Facts. The Appellees were denied enrollment in the Medicare Part B supplemental medical insurance program and therefore, challenge the constitutionality of this denial. Specifically, the Appellees challenge the requirement that aliens can only qualify for the federal medical insurance program if he or she becomes a permanent resident and resides in the United States for at least five years. The District Court held the eligibility condition to be unconstitutional. The judgment of the court is reversed.
Issue. Whether Congress may, under the United States Constitution (Constitution), condition an alien’s eligibility for participation in a federal medical insurance program on continuous residence in the United States for a five-year period and admission for permanent residence.
Brief Fact Summary. The Appellees, Diaz and others (Appellees), were denied enrollment into a federal insurance plan solely on the basis that they were not citizens of the United States.

Synopsis of Rule of Law. The federal government may restrict aliens from receiving or qualifying for benefits enjoyed by United States citizens.

Ambach v. Norwick
Facts: Scottish teacher married to a US citizen wanted to become and elementary school teacher and was rejected based on her English citizenship. Government argued that this was fine based on the “public function” rule 

Issue: Can a State refuse to employ aliens eligible for citizenship as elementary school teachers? Is teaching public schools a “government function?” 

Holding: Yes and yes

Reasoning: Teaching is critical to the function of good democracy and thus serves an important public function. 

Dissent: It is constitutionally absurd that a Frenchman may not teach French. 




Substantive Due Process vs Equal Protection
Substantive Due Process: 

*Note: There is precedent of the court protecting a parent’s right to raise their child how they choose (care and custody). 

· Emphasis: Fairness Between the government and the individual 

· Note compared to others in the same situation 

· Clues: Denies right to ALL 

· “Liberty” is the key word for this in the 14th amendment context, when the court protects un-enumerated rights 

Equal Protection: 

· Emphasis: DISPARITY in government treatment of different categories of similarly situated individuals (See 3/20 Slides) 

· Clues: Denies right to some, allows it to others 

Old Substantive due process vs NEW substantive due process 

· Old = Lochner analysis. It is NOT good law anymore 

· New = does NOT protect any fundamental “economic rights” like Lochner did 




Economic Due Process
· Can’t be deprived of property without due process of law 

Rule: Government must prove the property deprivation is necessary to fulfill a “compelling” purpose. 




Allgeyer v. Louisiana (Not good law) 
Facts: Louisiana prohibited a foreign insurance company from doing business in the state, but the law tried to nullify a contract made outside the bounds of Louisiana. 

Issue: Does denying a citizen of the US the right to contract with an insurance company outside the State violate the due process of the fifth amendment? 

Holding: State cannot prevent the contract without due process

Reasoning: The insurance company never availed itself to Louisiana law and had a right to make a contract in New York with a Louisiana citizen. 

Lochner v. New York (NOT GOOD LAW) (These cases were judicial activism and also not internally consistent. They were pure policy preferences) 
Facts: D was convicted of a misdemeanor for violating a law that said that he could not require an employee to work in a bread factory for more than 60 hours in one week or 10 hours in one day except to make the last work day shorter. 

Issue: Does this statute that interferes with the contracts between employers and employees violate the due process clause? 

Holding: Yes

Rule: The State CAN stop people from making certain kinds of contracts, but it can’t interfere with the “liberty of persons or the right of free contract by determining the hours of labor.” 

· The ends of the act must be legitimate 

· Law must be closely related to advancing public health, public safety, or public morals, and there must be proof of this 

Court basically applies heightened scrutiny to economic regulation 

Reasoning: Crap

Dissent (Holmes): (Represents modern approach) This case was decided based on an economic ideology rather than law 

· Should be deferential to the legislature on the economic front 

· Holmes is ambivalent on his preference for any particular economic theory 

Dissent (Harlan):  

· Categorized bakers job as hazardous and wants the court to rule on this like the court ruled on miner cases, and because of that danger, New York has the right to pass that kind of tailored law 

· Similar to the majority opinion, it just thinks that the law was correct rather than wrong. 




Muller v. Oregon
Facts: Law prohibited women from being employed in mechanical establishments for more than 10 hours in a day. 

Issue: Is it a violation of the 5th amendment to interfere with free contracts in this way? 

Holding: They’re women and delicate, so the law is ok. 




Adkins v. Children’s hospital (Not good law) 
Facts: Minimum wage for women in DC fixed at a certain rate

Issue: Constitutional? 

Holding: No

Reasoning: Law’s too broad and is unfair to the employer and women are weaker 




Weaver v. Palmer Bros
Facts: Law prevented something being used in bedsheets 

Issue: Does the provision to forbid the use of shoddy in comfortables violate the due process clause of the constitution? 

Holding: Unreasonable and arbitrary since other sterilizing and dangerous chemicals are allowed, so unconstitutional 

Dissent: The legislature may have determined the bedsheets in particular spread disease, it’s not up to the court to strike down this law 




Nebbia v. People of New York (Beginning of the end of Lochner) 
Facts: State tried to fix milk prices 

Issue: Does the federal constitution prohibit a state from fixing milk prices? Is this a denial of the milk producer’s 14th amendment due process rights? 

Holding: Not unreasonable or arbitrary given the circumstances, so ok 




West Coast Hotel v. Parrish (Good Law, which overrules Adkins)
Facts: Washington State passed a minimum wage law specifically for women and minors. 

Issue: Does this minimum wage law violate the due process clause? 

Rule: Overturns Lochner, economic rights are NOT fundamental rights 

Holding: No, minimum wage benefits the community as these workers were not in a position to bargain for better pay for themselves. 
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Due Process



U.S v. Carolene Products (Good Law) 
Facts: Congress passed a law prohibiting interstate shipments of skimmed milk compounded with non-milk oil / fat to protect public health. 

Issue: Does the “filled Milk act” which prohibits interstate shipments of skimmed milk compounded with any fat or oil other than milk fat infringe on the 5th amendment? 

Holding: No 

Rule: Rational basis review (deference) 

· Exception: Footnote 4: (SEE SLIDE): There may be narrow scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the Fourteenth amendment. 

· This is saying there should be heightened scrutiny if it deals with an enumerated right, => heightened scrutiny 

· If the law impacts the dissemination of information / other restrictions for the purposes of elections / representative government => heightened scrutiny 

· Paragraph 3 is based on autonomies specific to racial minorities, religion, and literal mathematical minorities (frontiero factors) => heightened scrutiny 

Reasoning: There was evidence that non-milk fat added to skim milk made people sick, and there is no Constitutional reason to force the legislature to ignore evidence. 

· Legislature is the one who gets to decide this and there’s no compelling reason otherwise

· Court doesn’t have the ability to bring in health experts and have hearings like the legislature does 




Williamson v. Lee Optical of Oklahoma
Facts: Oklahoma law declared that any person not licensed as an optometrist or ophthalmologist to fit lenses to a face or to duplicate or replace into frame lenses or other optical appliances, except upon written prescriptive authority of an Oklahoma licensed ophthalmologist or optometrist 

· The effect of this law forbidding optician (the person who makes the lenses) from duplicating lenses without a prescription from an ophthalmologist or optometrist. 

Procedural History: Trial court found the law violated the due process clause of the Fourteenth Amendment

· District court said that the law was not reasonable or rationally related to the welfare of the people. 

Issue: Does this law violate the due process clause? 

Holding: No

Rule: Rational Basis review (law need not be logical to meet rational basis) 

Reasoning: Legislatures are allowed to make stupid laws 

· Economic Regulation generally doesn’t violate due process 

Incorporation Rule: A version of Substantive Due Process
Rule: Court uses selective incorporation into the 14th amend DP clause to apply provisions of the 1-8th amendments to State and local Governments power. 

· We do NOT have “Total incorporation.” (Justice Black). 

· What we have is that EACH individual amendment must be considered individually to determine if that one gets incorporated into the “liberty” section of the due process clause of the 14th amendment. 

Due Process + Equal Protection (cont)
· Some rights are “fundamental” => strict scrutiny 

Ninth Amendment
· Basically, says that just because the enumerates certain rights as fundamental, that does NOT mean other rights NOT enumerated are NOT fundamental as well. 

Procedural Due Process
Existence of a right triggers two government burdens: 

1) Substantive: the action must be sufficiently related to an adequate justification 

2) Procedural: The action must have adequate notice and a hearing before infringing on a right 

Fundamental Right analysis
1) Is there a fundamental right being infringed? 

a. Test: Originalists say that fundamental rights are limited to those liberties explicitly stated in the text or clearly intended by the framers 

b. Non-originalists say that fundamental rights may be found even when not intended by the drafters or enumerated in the constitution 

2) Is the right actually being infringed? 

a. Test: Directness and the substantiality of the interference 

3) Is there a sufficient justification for the government’s infringement of the right? 

a. Fundamental right => strict scrutiny 

b. Non-fundamental right => rational basis 

4) Is the means sufficiently related to the purpose? 

Due Process evolution
· Due Process clause in 14th amendment applies to States as well

What is incorporated and isn’t (All of the BOR but the below amendments are)  
· IS NOT 

· 5th amendment (grand jury criminal indictment) 

· 7th amendment (jury trial in civil cases)

· IS UNDECIDED

· 8th amendment (excessive fines) 

· 3rd amendment (soldiers being quartered) 

Palko v. Connecticut 

Facts: Connecticut statute allowed the state to appeal criminal cases. 

Issue: Does appealing a not guilty verdict violate the fifth and fourteenth amendments? 

Holding: Yes, to the fifth amendment (because double jeopardy concerns), and yes to the fourteenth amendment for the deprivation of life and liberty due to the due process violation under the fifth amendment. 

Rule: The test for incorporation is whether it is a “Principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental?” 

· Discretionary Test

Dissent: We should have total incorporation because the test as is gives way too much discretion to judges 




Adamson v. California
Facts: Appellant was convicted without any recommendation for mercy for murder in the first degree. State rules let a failure of defendants to explain or deny evidence against them to be commented on by the court and counsel and to be considered by the court and jury. 

Issue: Does this evidence rule violate the fifth and fourteenth amendment due process clauses? 

Holding: Nope

Reasoning: Purpose of the due process is not to protect an accused against a proper conviction but against an unfair conviction. 

Concurrence: Thought this trial would be barred in federal court but it’s fine in State court because he doesn’t think the 14th amendment applies 

Dissent: The trial was unfair 





Duncan v. Louisiana (Actually Current Law)
Facts: Duncan was convicted of battery. Appellant sought a trial by jury, but the State only grants those when the death penalty or hard labor can be imposed. 

Issue: Does this denial of a jury right violate the fourteenth amendment’s due process clause?

Holding: Yes

Rule: You have the right to a jury trial, protection against search and seizures, right to receive compensation for taken property, 

Concurrence: The entirety of the fourteenth amendment is applicable to the states 





Misc Notes
· States don’t need to use the 12-person jury system like the federal government does, they just need at least 6 

· States can have non unanimous jury verdicts in criminal cases, BUT a non-unanimous 6 person jury vote would violate due process

Right to Procreate (Reproductive autonomy) 



Buck v. Bell (not good law)
Facts: State of Virginia had a law that sterilized the retarded. 

· Reason given: To protect society from inadequate offspring 

Issue: Does this law violate the constitution?

Holding: No, the retarded are a drain on resources, and this is just like mandatory vaccinations 





Skinner v. Oklahoma
Facts: Oklahoma law required forced sterilization of criminals 

Issue: Does this law violate the equal protection clause?

Rule: Right to procreate = fundamental right => strict scrutiny 

Holding: Does violate (under inclusive since it doesn’t include ALL criminals, also just awful) 

Concurrence: Agree with judgment, disagree that it invokes the equal protection clause, thinks it instead violate the due process clause by way of deprivation of personal liberty. 

Griswold v. Connecticut *(Court no longer uses the numbers and enumerations reasoning/Rule process)

· Harlan Approach is the Modern approach
Facts: Planned Parenthood gave advice to married persons on how to prevent conception and were arrested for it. 

Issue: Does forcing people to have children violate the due process clause (law wouldn’t allow doctors to advise patients on it)? 

Holding: You betcha 

Rule: governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms (e.g when to have a kid). 

· First amendment protects the “spectrum of available knowledge.” 

· Third amendment protects a right of privacy 
· Fourth amendment = free of unreasonable search and seizures 

· Fifth amendment protects from self-incrimination 

· These together create a “privacy zone” that protects reproductive rights 
Reasoning: Uses the 9th amendment to protect this un-enumerated right 

· Would NOT have intervened if this was a mere “economic right” 
Concurrence Goldberg: Similar, says that the court will protect un-enumerated rights 

· In determining which rights are “fundamental,” we must “look to the traditions and collective conscience of our people to determine whether a principle is so rooted there as to be ranked as fundamental. The inquiry is whether a right involved is of such a character that it cannot be denied without violating those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions. 
**Concurrence Harlan: Thinks it’s a due process clause violation for the liberty violation in the 14th amendment. 

Concurrence White: Not narrowly tailored to State goal of stopping “illicit sexual relationships” 

Dissent: Both dissents think the law is fine based on a rejection of the idea of “fundamental rights” the court can figure out. BUT neither dissent likes the law 

· Also privacy isn’t an enumerated right in the constitution 




Family Autonomy Protections
Loving v. Virginia
Facts: Ps said the law violated both the equal protection clause and the due process clause (this section deals with due process clause). 

Issue: Does barring interracial marriage violate the due process clause of the constitution? 

Holding: Yes

Rule: Strict Scrutiny 

Rule: Right to marry is a fundamental right 

Reasoning: There was no legitimate purpose (“God intended” reasoning in trial court didn’t cut it) 



Zablocki v. Redhail
Facts: Wisconsin State law prevented an individual from obtaining a marriage license without court approval if the person had a minor child not in his or her custody. 

Issue: Violation of equal protection clause? 

Holding: Yes, not sufficiently related to the legitimate interest (Failed strict scrutiny) 

Rule: Strict Scrutiny 

· OVERALL RULE: There must be a “direct and substantial interference with the right to trigger heightened scrutiny.” 

· Ex: Court upheld a provision of the social security act that terminated benefits for disabled children who were covered as dependents of wage earners at the time they got married unless they got married to someone else who was entitled to benefits under the act. 

Reasoning: 

United States v. Windsor
Facts: Two women were lawfully married in Canada in 2007, but one died in 2009 in their home of New York. One left her estate to the other (Windsor) who tried to claim the estate tax exemption for surviving spouses, but was barred from doing so by a federal law, DOMA. 

Issue: Does DOMA deprive an essential part of the liberty protected by the fifth amendment? 

Holding: Yes

Rule: Rational Basis Plus? 

Reasoning: DOMA seeks to injure the very class New York seeks to protect. By doing so it violates both due process and equal protection principles applicable to the Federal Government. 

· Animus is the “essence” of DOMA

Dissent 1: Thinks the Federal law is fine but that the majority analysis “goes no further.” 

Dissent 2: Scalia is just an asshole 




Obergefell v. Hodges
Facts: Some States specifically define marriage as between one man and one woman, and refused to recognize marriages from other states. 
Issue: Do State laws that define marriage as between one man and one woman violate the due process clause of the 14th amendment under the “liberty” section? 

Holding: Yes, Fundamental right to marriage applies to same sex couples. 

· The State laws violate both the due process clause AND equal protection clause of the 14th amendment 

Rule: If a law infringes on a fundamental right => strict scrutiny 

Right to marry is a fundamental right that also applies to same sex couples 

· Strict scrutiny isn’t really applied though 

· Morality, religious and otherwise, CANNOT be the ONLY government purpose behind a law. Morality is not even a LEGITIMATE purpose, and thus would fail even rational basis if that was the only argument.

· Sexual autonomy is a fundamental right (probably) 

Reasoning: Individual autonomy, right to marry is fundamental because it supports a two-person union unlike any other in its importance to the committed individuals, right to marry protects children, etc. 

1) (II A) Discusses the History of marriage and how although it has been historically between man and woman, the analysis should NOT end there 

a. Discusses the Plaintiffs themselves in the history section in order to analogize their lives to the history of what marriage is supposed to be about (love, human condition, children, etc). 

2) (II B) Discusses how marriage has evolved over time (i.e marriage has a tradition of evolving, so citing any one particular tradition of marriage as hyper important is kind of bunk). 

a. “New dimensions of freedom become apparent to new generations.” 

b. Changing view of LGBT people and rights they should have 

3) (III) Discusses Due Process 

a. Un-enumerated rights are a thing

· Talks about a “fundamental right” to intimacy 

· Does NOT think the marriage bans are purely based in “animus,” so that’s not really rational basis + 

· Kennedy, in response to the dissent’s assertion that the court needs to wait for the legislature to catch up, says that the couples should NOT have to wait for the majorities to catch up to them. 

Dissent: Doesn’t like the court “redefining” marriage. 

Thomas Dissent: Doesn’t think “Liberty” has a substantive component and only means “liberty” in the literal sense, as in imprisonment (i.e purely procedural). 

Roberts dissent: Doesn’t like the equal protection analysis because it’s “difficult to follow.” 




Michael H. V. Gerald D (Plurality opinion, so no rule) 
Facts: California law had a law that said a child born to a married woman living with her husband is presumed to be a child of the marriage (legitimacy). 

Issue: Does this presumption infringe on the due process rights of a man who wishes to establish his paternity of a child born to the wife of another man? 

Holding: California law ok, doesn’t violate the due process clause and no fundamental right is infringed. 

Rule: Rational basis 

Reasoning: Scalia describes the non-fundamental liberty interest 

Footnote 6: Basically, narrows substantive due process by requiring Plaintiffs to argue “narrowly.” This was ONLY signed onto by Scalia and Rhenquist. 

Dissent: There should be a fundamental right to “not conform,” and for the parent to see their child. 




Moore v. City of East Cleveland, Ohio (Plurality Opinion) 
Facts: Cleveland housing ordinance limits occupancy of a dwelling unit to members of a single family. But the definition of “family” was restricted to “nuclear family,” which resulted in the fining and eviction of an extended family (the kids were living with their grandmother). 

Issue: Did the statute violate a constitutional right to live with one’s family (i.e due process clause)?  

Holding: Yes, and that extends beyond the nuclear family 

Rule: Strict Scrutiny 




Meyer v. Nebraska
Facts: Plaintiff was tried and convicted for teaching German to a ten year old: A Nebraska law outlawed the teaching of any subject in any language other than English. 

Issue: Does this violate a fundamental liberty? 

Holding: Yep, the fundamental liberty of parents’ to choose how they raise their kids. 
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Washington v. Glucksberg (This is the rule) 
Facts: Anti-suicide law made aiding a suicide a felony. 

· State justified by the law with: 

· Interests in protecting vulnerable groups 

· Preserving human life 

· Social indifference to terminally ill people 

· Slippery slope to involuntary euthanasia 

Issue: Does Washington’s prohibition on aiding suicide violate a liberty protected by the 14th amendment? 

Holding: Nope, government had a whole bunch of legitimate purposes and banning physician assisted suicide is rationally related to the purpose. 

Rule: Rational Basis  
· Accepts the narrow interpretation of what a fundamental right is 
Reasoning: We’ve always considered suicide wrong and always had laws against it, so it can’t be protected by the liberty clause. And it isn’t just about protecting the vulnerable from coercion, the State interest extends to protecting disabled and terminally ill people from prejudice, and societal indifference. Also worries about the slippery slope to involuntary euthanasia. 

· In Kruzan, a right was assumed: The fundamental right to be free from the State forcing things into your body like a feeding tube, which is essentially a battery. In this case, it’s different since it’s the patient trying to kill themselves, not just simply allowing the patient to die. 

Concurrence: No right to suicide, but also doesn’t want to weigh in on the question of terminally ill people choosing the manner in which they die. 
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Prop 8 Notes (Not sure if need to know) 
Facts: Ps argue that Prop 8 creates a “separate and unequal” situation by making same sex marriages into domestic partnerships and therefore denies basic fundamental liberties (due process clause)  and equal protection under the fourteenth amendment. 

· Describes history of societal and discrimination (Frontiero factor) 

· The new proposition was voted on by a majority of voters, meaning politics has failed LGBT people (frontiero factor) 

Bowers v. Hardwick 

Facts: Police harassed a gay man, went into his house with a bad warrant, and arrested him for sodomy. 

Issue: Does the anti-sodomy law violate the equal protection and due process clause (liberty) of the constitution? 

· Court decided that the issue was if gay people had a fundamental right to practice sodomy (very narrow reading). 

Holding: Court decided that there is no fundamental right for gay people to practice sodomy. 

· Also dismissed the straight couple’s claims who had joined with Bowers, saying their claim was “not justiciable.” 

Rule: Rational basis 

· Justices must identify the tradition and history test:

· Surveys citing historical legal bans 

· Law regarding the home (Liberty interest of the home) 

· Distinguishes Stanley v. Georgia 

· Just because what you’re doing is in the home doesn’t mean you’re allowed to do it. Activities that happen in the home can still be regulated 

· Law regarding adult consensual sex in the home: 

· Slippery slope regarding sexual activity (incest, infidelity, etc wouldn’t be able to be regulated either if the court protects “consensual sex in the home”). 

*Morality IS a legitimate government purpose (This is likely overturned in Obergefell) 

· Justifies this by saying the law is constantly based on morality 

Reasoning: They’re bigots. They are arguing for the right of the majority to regulate the society in the way they want to regulate it. 

· They also say the purpose of the law is to prevent communicable diseases as well. 

Concurrence: Thinks this may be an eighth amendment issue due to the ridiculously harsh 20-year prison sentence attached to the law. But that’s not the issue before the court since P was never tried or convicted. 

Dissent (Plaintiff argument): The case is about the fundamental right to be let alone, and the majority deliberately twists that into narrow specifics to avoid the real question. 

· Talks about this being a fundamental decision 

· Free to exercise choices of intimacy 

· A fundamental PLACE of privacy (the home) 

· The majority focuses way too much on the gay stuff, this law outlaws ALL sodomy 

· Dissent doesn’t believe that the stopping of diseases was a real purpose behind the law. 

· Also thinks the court SHOULD look at whether the law runs afoul of the eighth amendment as well as the equal protection clause of the fourteenth amendment since 

the majority is pretty clearly saying that it’s ok to have an anti sodomy law that specifically targets gay people. 

· “Only the most willful blindness could obscure the fact that sexual intimacy is a ‘sensitive, key relationship of human existence, central to family life, community welfare, and the development of human personality’”. 

*Adult consenting sexual activity within the home SHOULD trigger strict scrutiny 

* The government should not be able to ban things over religious animus any more than it can for racial animus. 

Lawrence v. Texas (Overturned Bowers) 
Facts: In Houston, Texas, Police were dispatched to a private residence in response to a weapons disturbance. They entered the apartment and found two men going at it and so arrested them. The crime was for “deviant sexual intercourse, namely anal sex with a member of the same sex.” 

· Claim was that it violated the due process AND equal protection clause 

Issue: Does the Texas statute that makes it a crime for two persons of the same sex, but NOT two members of the opposite sex, to engage in specific types of intimate sexual conduct violate the liberty and equal protection clauses of the Constitution? Should Bowers v. Hardwick be overruled? 

Procedural History: Trial court and court of appeals rejected Ds constitutional argument 

Holding: Yes, and yes 

Rule: Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. The State, by tradition, is Not omnipresent in the home. 

· Fundamental right to intimacy (certain sexual conduct, does not GENERALLY protect consensual adult sexual acts) 

· Cited a decision where the court protected the rights of minors to get contraception 

· Fundamental spatial liberty 

· Certain spaces the government can’t regulate in the same way as other spaces. 

· Texas law specifically targeted same sex sex => animus analysis 

· Sounds like rational basis plus

· Said the government had no “legitimate purpose” for the law 

· Factors to consider in overruling precedent 

· If the court got the actual facts wrong in their reasoning 

· If the old rule is “unworkable.” 

Reasoning: Traditionally, sodomy laws were never prosecuted against two adults who consented in private, usually they were prosecuted against rapists and people who did it in public places. Instead, Kennedy reasons that privacy concerns outweighed the desire to persecute gay people. Additionally, it wasn’t until 1970 that any State specifically singled out same-sex relations for criminal prosecution, so there isn’t a “tradition” there. Just because there has always been a moral persecution of gay people does NOT mean that the majority gets to use the State to implement that persecution. 

· Said the Bowers court read history wrong (no distinction in laws between heterosexual acts and homosexual acts until recently) 

· Bowers court did not understand the fundamental rights at issue 

· Said the Texas law did NOT invoke even a LEGITIMATE State interest => would fail rational basis => This holding not clear if it’s strict scrutiny or Rational Basis Plus 

Concurrence: Agrees with the judgment based on the equal protection clause, does NOT agree with overruling Bowers. 

· Applies Rational Basis + to the Texas law for singling out gay people 

· Would be fine with the law if it just outlawed sodomy in general (Basically her problem is that the law was under-inclusive) 

· She feels the law ONLY violates the equal protection clause, NOT the due process clause 

Dissent: It’s Scalia and Thomas. They are bigots. 

· Because Kennedy never called sexual autonomy a “fundamental right,” Scalia argues that the court never actually overturned bowers 





Class Notes (Due Process outline) 
· Courts use a “precedent based reasoned judgment” to determine if a “non-fundamental” liberty interest should be a FUNDAMENTAL Right. 

· The next step is to determine if there is a “tradition in history” of protecting that right as fundamental. 

· THEN the court may consider “other things” (Obergefell) 

· THEN you analogize and distinguish facts and cases from each other 

· Procedural Analysis: 

· Infringes on a type of “decision” that the 14th amendment suggests should be protected as “fundamental.” 

· Infringes in a type of “place” that should remain fundamentally protected (special autonomy) 

1) Michael H.: Plurality Opinion (Family autonomy) 

2) Moore (Plurality Opinion) (Family autonomy) 

3) Glucksberg: Majority Opinion (Medical autonomy) 

4) Bowers: Majority Opinion (Overruled) (Sexual autonomy) 

5) Lawrence: Majority Opinion (Sexual autonomy) 

6) Obergefell: Majority Opinion (Non

Exam Answer Format
1) Arguments of Plaintiff

a. Fundamental right? 

b. Non-fundamental liberty interest that SHOULD be a fundamental right? 

c. Absence of tradition is NOT dispositive (Obergefell) 

d. Precedent analysis (comparing and distinguishing cases) 

2) Arguments of Defendant

a. Describe the interests narrowly 

b. Say there’s no history / tradition of protecting that right 

c. Precedent (comparing cases where no rights were found, distinguishing cases where rights were found) 
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What Powers does Congress Have?
· Federal Government is a government of ENUMERATED (limited) powers (Also includes Executive Branch) 

· Violations (two step test): 

· Violations occur if the law is something OUTSIDE of the enumerated powers list 

· Violation also occurs if it’s technically within the enumerated powers, BUT violates a different aspect of the Constitution (provision or doctrine)  

· Supremacy clause: Federal law supersedes individual state laws in a given area, and states cannot act contrary to the constitutional Federal law 

· State governments are governments of UNEMURATED powers 

· Violations occur when the law violates some other part of the constitution 



Necessary and Proper Clause
10th amendment protects state government from Federal encroachment 



McCulloch v. Maryland (Do NOT apply the reasoning of this case to things)
Facts: A State refused to enforce a Congressional law that created a central bank, specifically by taxing the bank itself ($15,000 per year to State of Maryland from the bank + 2% tax on bank notes used by the bank). The Bank did operate in Maryland but refused to comply with the imposed State regulations. 

Issue: Does Congress have the power to incorporate a national bank? What does “necessary and proper” mean? Does Maryland have the power to tax the bank? 

Rule: In order to be constitutional, a Congressional law must be enumerated within the Federal Government’s constitutional powers

Necessary and proper clause “All laws which shall be necessary and proper, for carrying into execution the foregoing powers, and all other powers vested by this constitution, in the government of the United States, or in any department thereof.’ 

· “Necessary and proper” means “convenient and useful” for accomplishing something congress has the power to do already.  

· Creating a bank is NOT an “express” power of Congress, but it IS within the enumerated powers. 

· It is an IMPLIED power 

· States must follow Federal law and cannot subvert the Federal law (The implied power (means) must be necessary to achieve the ends (enumerated powers). 

Holding: It means that the government has the right to employ the means necessary to an end, and does NOT confine it to those means. 

· The purpose is to enlarge government powers, not to diminish them. 

1) Congress has the implied power to create the bank based on the enumerated commerce power.

2) The State is subordinate to the Federal government and therefore cannot tax the bank to “destroy it.” 

Reasoning: First issue Marshal goes with is specific intent of those who wrote the constitution (Congressional history); and the fact that Congress with the original framers in it created a National bank in the first place is indicative that the Federal government does have that power. 

· Maryland Popular Sovereignty view: 

· The people conferred their sovereignty to the States, which conferred some sovereignty to the Federal Government 

· Marshal Sovereignty View

· The people conferred their sovereignty to the States AND Federal Government => Supremacy of the Federal Government 

· Implied powers exist in the Constitution

· (Textual) Says the 10th amendment omits the word “expressly,” AND contrasts this Constitution with the Articles of Confederation which DID limit the Federal Government’s powers to “express powers,” which in turn implies that the Federal government has implied powers  

· (Structural) would be impossible to list all of the Federal government powers, doing so would basically turn the Constitution into a giant statute / code. 

The Commerce Power
· Congress shall have the power to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.

Gibbons v. Ogden (Good Law still) 
Facts: New York granted a monopoly to a steamboat company, which transmitted its monopoly to Gibbons. Ogden then formed a competing company. 

Issue: Does the commerce clause give the Federal Government power to regulate navigation (Steam Boats)? Was the State law granting the monopoly constitutional in the first place? (Not really dealt with in this class). 

Rule: Congress shall have the power to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.

· The commerce clause includes every species of “commercial intercourse” between the US and foreign nations, and trade cannot be carried without navigation. 

· Internally it applies to matters that affect states GENERALLY, NOT specific states’ internal matters. 

· Commerce includes ALL “external” matters, just doesn’t include the PURELY internal concerns that don’t effect other states. 

· No limitations on the above powers except the ones specifically outlined by the constitution 

Holding: Yes 

· Monopoly was deemed invalid because it interfered with federal statutes prohibiting monopolies (Ogden tried to argue that the anti-monopoly rules exceeds the commerce power) 

Reasoning: Ogden argues that commerce is JUST “buying and selling,” which is an interpretation the court rejected. 

· Court embraced a much broader interpretation of the commerce clause, which included “commercial intercourse.” 

· “Among the states” means “intermingled” among the states, and does NOT stop at the State’s borders. 

· Regulation by Federal government can include regulating things in the states’ interior. 

· BUT if the interior transaction has absolutely NOTHING to do with interstate commerce, then it probably can’t be regulated by Congress. 

Notes: U.S v. Dewitt overturned a Federal law for exceeding the scope of the commerce power, so the commerce power isn’t as unlimited as this case implies.  




Commerce: 




NLRB v. Jones & Laughlin (Good law, post Lochner era)
Facts: D had violated the National Labor Relations Act in unfair labor practice by discriminating against members of the union with regard to hiring and tenure of employment and coercing workers who tried to organize. Ds claim the act itself was unconstitutional by violating the commerce clause by invading the purview of state governments. 

Issue: Does the act violate the commerce clause? 

Rule: Stream of commerce? (Broad view of Congress’s commerce power) 

Holding: Nope

Reasoning: The act may be construed as to operate within the sphere of constitutional authority since the act itself is interstate. (what?) 

· Corporations organize themselves on a national level, so they should be able to be regulated at the national level as they are interstate by nature. 

· Rejected Ds argument that the act exceeded Congress’s commerce power 

Lochner Era Reasoning: Would have struck down the law for violating Federalism principles (violating the 10th amendment). But they ALSO struck down State laws as violating a “fundamental right to contract” so they were really just protecting Capitalism 

United States v. Darby
Facts: Congress tried to set labor standards for lumber production and enforce it by barring the sale of produced lumber that violated these practices across state lines. 

Issues: Does Congress have the power to prohibit of lumber in interstate commerce when the lumber is manufactured by employees whose wages are less than a prescribed minimum or whose hours are greater than a prescribed maximum (Fair Labor Standards Act)? 

Holding: Federal law is Constitutional 

· Overruled Hammer v. Dagenhart

Rule: Congress has the power to regulate commerce interstate, which is not limited. So, the law that prohibits things manufactured within a state from being shipped from that state to another is perfectly fine. 

· The commerce power extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce. 



Wickard v. Filburn (Good law AND The modern version of the law) 
Facts: Appellee owned and operated a small farm in Ohio. Federal law then allotted specific allotments for bushels of wheat an acre required to be harvested. Appellee went over this allotment, which the Federal government said constituted “market excess,” so he was fined. 

Issue: Did the Federal government have the power to institute allotments for harvest as part of the commerce clause or does this fall into “production,” which is outside the commerce clause’s purview (Agricultural Adjustment Act of 1938)?  

· Can Congress regulate Wheat that the farmer WASN’T going to sell? 

Holding: Because of the substantial effect on interstate commerce of production yields, a law controlling allotments falls within the scope of the commerce clause. 

· This is the “Step 1” question (Whether the commerce power covers the act) 

· “Step 2” is whether the act violates the 10th amendment (Federalism) 

· “Step 3” Is whether the act violates some other area of the Constitution 

Rule: Commerce includes ALL stages of business, and there is not a distinction between harvesting, production, and “business” and not a significant distinction between “direct” and “indirect.”  

· Deferential Standard of Review: 

· Whether Congress has rational basis to conclude that activity considered in the aggregate has a “substantial effect on interstate Commerce.” 

· This test is NOT an “actual effect” test, it’s a whether there’s a RATIONAL BASIS for THINKING the activity MIGHT have a “substantial effect” on interstate commerce 

· Note: This has NOTHING to do with due process / equal protection, so don’t go there 

· When you grow something, it effects the market because you’re not buying it. 

· Just because the impact on interstate commerce is trivial does NOT make the farmer immune to regulation 

· They consider this factor in “the aggregate” (i.e if a bunch of people were doing that). 

· Congress can pass, civil, environmental, and criminal laws via the commerce power 




Heart of Atlanta Motel v. United States (Civil Rights Law)
Facts: Hotel accessible to interstate highways, with 75% of its guests being from out of state, Title II of the civil Rights Act doesn’t allow private businesses to discriminate based on race. Hotel didn’t let black people stay there. Hotel sued saying Congress didn’t have the power to force them to comply with the law. 

Issue: Does congress have the power to enforce the civil rights act on the hotel? 

Rule: Rational basis for thinking there would be a substantial effect on interstate commerce 

Holding: Yes, its interstate character and the effect on interstate commerce allows congress to regulate the hotel in this way. 

Concurrence: Wanted the Court to enforce this law via the 14th amendment (previously Court said congress couldn’t do that, so the court had to stretch the commerce power out). 

Other Rules (regulatory): Hodel v. Indiana (Broad Commerce clause) 
A court may invalidate legislation enacted under the Commerce Clause only if it is clear that there is no rational basis for a Congressional finding that the regulated activity affects interstate commerce, or that there is no reasonable connection between the regulatory means selected and the asserted ends. 
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Federalism
Lochner View: 

· One stage of business = “commerce” 

· Requires a DIRECT effect on Inter State Commerce for Federal government to regulate 

· 10th amendment CAN be violated 

Modern View: 

· ALL aspects of business in the U.S = “commerce 

· ANY effect on Interstate Commerce can be regulated 

· 10th amendment can again be violated (NY, Printz, Reid) 

Commerce Power Theoretical Issues (Ideological)
1) How important is the protection of state sovereignty and federalism? 

2) Should federal judiciary enforce federalism principles or should the voters? 

Three Categories of Activity Congress May Regulate (Lopez)

1) Use of channels of interstate commerce 

2) Instrumentalities of and persons or things in interstate commerce 

3) Local intrastate activity that affects interstate commerce 




Hodel v. Indiana (Environmental?) 
· Federal law regulated strip mining and required reclamation of strip-mined land. Court said this was within the power of the Commerce Clause since there was a “rational basis” that connected the law to the power of the commerce clause. 




Perez v. United States
Facts: Congress made it illegal to do extortionate credit transactions, which are defined as those characterized by the threat of violence or other criminal means. It was justified by rampant organized crime. 

Issue: Does Title II of the Consumer Credit Protection Act venture outside the bounds of the Commerce Clause? 

Holding: Though purely intrastate, these actions still affect interstate commerce, and thus may be regulated by Congress under the commerce clause. 

Dissent: Ya going too far with this; This is a purely intrastate thing Congress has no jurisdiction over




The Tenth Amendment 

US v. Darby (Not good law anymore)
· Tenth amendment is merely a “Truism.” 

National League of Cities v. Usery (Not good law)
· Court said there’s a limit on the power of Congress to override State sovereignty, even when exercising its otherwise plenary powers to tax or to regulate commerce. Requiring states to pay their employees the minimum wage violated the Tenth Amendment because the law operates to directly displace the State’s freedom to structure integral operatiosn in areas of traditional governmental functions. 

· Wait, but there is a federal minimum age now. 

· Newer cases said that Usery ONLY applies when Congress is regulating State governments themselves rather than private individuals 

· Most recent cases overturned Usery entirely 

Katzenbach v. McClung Sr
Facts: Pie shop in Alabama, located near some free-ways. It buys its meats from out of state (150k worth of food). The shop had discriminatory policies. 

Issue: Can Congress regulate this shop and force it to not discriminate based on race in the same way that it did in Hotels? 

Holding: Yes 

Rule: Commerce clause + rational basis 

· Congress has the constitutional power under the Commerce Clause to prohibit race discrimination by privately owned restaurant where substantial portion of food served moved in interstate commerce 

Garcia v. San Antonio Metropolitan Transit Authority 
Facts: ?????

Issue: Does the 10th Amendment limit Congress’s power? 
Rule: No, the political process limits Congress’ commerce power and Overrules Usery

Holding: Congress CAN set minimum wage laws for state employees 
Dissent: Thinks there should be a difference between intra and inter-state commerce and that Congress is over-stepping by regulating intra state things. 




United States v. Lopez
Facts: Congress made it a federal offense for any individual to knowingly possess a firearm at a place that the individual knows, or has reasonable cause to believe, is a school zone. 

Issue: Does the commerce clause authorize this act? 

Holding: No 

Rule: Congress may regulate: 

1) Channels of interstate commerce and 

2) Congress can regulate commerce intra-state as it undermines inter-state commerce

3) Activities that have a “substantial relationship to interstate commerce.” 

a. Considerations for Scope of Congress’ commerce power to regulate NON ECONOMIC Intrastate (Local) Activity: Factors in assessing whether a federal law substantially affects interstate commerce 

i. An essential part of larger regulations of economic activity 

ii. Includes an explicit jurisdictional element 

1. Means that the DA must show, for the law to be ok, that there must be something in the statute that requires proof of something interstate happening 

iii. Congressional findings may help but not determinative factor (This factor limited by Morrison) 

iv. Relies on reasoning linking the Intrastate activity and interstate commerce that is too attenuated (page 191) (In the eye of the judge beholder) 
Reasoning: Gun safety legislation regulating where people can go with their guns does not apply to any of these areas. 

· A regulation on the manufacture of guns might be ok. 

· There was a lot of reasoning by the government describing how guns at school would affect the whole economy by making students less safe and therefore afraid. 

· Court sees this series of events as too attenuated. Basically 6 degrees of Kevin Bacon with economic effects 

· Said that bringing a gun to school is “in no way an economic activity.” 

· Note: Economic activity does NOT necessarily mean commercial activity. 

Concurrence (Kennedy): Agrees with striking down the law, but because education specifically has traditionally been in the purview of the States, and the Federal law would prevent States from exercising their powers over educational policy / experimenting. 

Thomas Concurrence: Agrees with the conclusion, but doesn’t think the court went far enough (wants to go back to the old interpretation of the commerce clause) and really likes the Lochner era. Hates Wickard. 

Dissent: Guns are commerce and their regulation IS substantially related to interstate commerce. Wants just Wickard 




United States v. Morrison
Facts: Federal law provided a Federal remedy for gender motivated violence. 

Issue: Did Congress have the constitutional authority to enact this remedy? 

Holding: No

Rule: Can only strike down a Federal law on “plain showing” of its unconstitutionality.  

· “Substantial effects test” to determine if the commerce clause applies 

· Art. 1, section 8 of the constitution (commerce clause) does NOT include gendered violence regulation 

· Congressional reasoning is NOT determinative (adds to the Lopez standard) 

Reasoning: It is non-economic criminal conduct at issue, which does not really have anything to do with interstate commerce, which is the purpose of the commerce clause. 

· Cites Lopez. 

· Just because the violence affected the victim’s economic situation, that indirect relationship doesn’t trigger the commerce clause 

Concurrence: Likes the conclusion, doesn’t like the substantial effects test 

Dissent: “Substantial effect test” should include gender violence since it does effect commerce 




Administrative rules
· “When an administrative interpretation of a statute invokes the outer limits of Congress’ power, we expect a clear indication that Congress intended that result.” 

Gonzales v. Raich
Facts: California authorized medical weed contrary to Federal law. DEA therefore started seizing local weed plants, whose farmers then sued for relief and an injunction against the DEA. Congress classifies weed as a schedule 1 drug. 

· The activity here is growing medical weed for themselves. 

Issue: Does the Federal government have the right to prohibit local cultivation and use of marijuana in compliance with California law when they’re just growing the pot for themselves? 

Rule: Substantial effect on interstate commerce test + Rational basis for the law for Local ECONOMIC activity 

· When an “economic” activity? 

· Consumption of product? 

· Applies the WIckard Test on page 211

· Not about whether it actually affects interstate commerce, only that Congress has a rational basis for concluding that it does. 

Holding: yes 

Reasoning: Weed growing is an activity that has a substantial effect on interstate commerce, so it mirrors Wickard.  

· They do NOT use the Lopez / Morrison because the activity regulated here is “economic” while the activity in Morrison / Lopez were not. 

*Said while the Commerce Clause doesn’t stop the Federal Government from doing this, but the women may have a due process claim. 

Scalia Concurrence: Likes the holding, confused at what he doesn’t like. Don’t worry about this for the test. He’s just an asshole. 
O’Connor concurrence: Likes most of the holding, doesn’t like the lack of check on Congressional authority, since this is an intra state issue 

10th Amendment Cases



New York v. United States
Facts: Congress passed a nuclear waste removal act that forced certain states to dispose of nuclear waste. 

Issue: Does the Constitution allow the Federal Government to compel States to dispose of waste? 

Holding: No, but they get to encourage states to do so 

Rule: 10th amendment: Federal Government cannot simply “commandeer the legislative processes of the State by directly compelling them to enact and enforce a federal regulatory program 

· Constitution doesn’t give Feds right to force states to regulate things 

Printz v. United States
Facts: Brady act, a Federal Law, required State and local law enforcement personnel to do background checks before allowing people to buy guns. The law thus directs State governments to act in a certain way rather than having the Federal government directly regulate guns with its own personnel. 

Issue: Do the sections of the Brady Law that require States and local city governments to conduct background checks on prospective gun buyers violate the constitution? 

Rule: Constitution established a system of “dual sovereignty). 

· Separation of powers 

· Congress cannot circumvent the New York holding (congress not being able to compel States to enact or enforce a federal regulatory program) by directly “conscripting” State officers (Different than commandeering the legislative process). 

Holding: Yes. 

Reasoning:

·  Constitutional practices (history) that doesn’t impose requirements on States to do things

· The Congress needs the Executive to act to enforce its laws, not the State governments; that would ruin the prospect of dual sovereignty. 




Reno v. Condon 
Facts: Federal Driver’s Privacy Protection Act regulates disclosure of the personal information contained in the records of State motor vehicle departments (DMVs). Congress said DMVs along with other private entities cannot sell your information to people, which seems like it’s commandeering State Officers. 

Issue: Does this law run afoul of Federalism principles enumerated in New York v. United States and Printz? 

Holding: Nope, it fine: Not commandeering if you stop the DMV from selling your information to private parties.  

Reasoning: The Law applied to private entities too, so it’s ok (what?).   

Constitutional Law week 14

The Federal Executive Power
Youngstown Sheet and Tube v. Sawyer
Facts: President saw if he didn’t do something, steel production would stop due to a labor dispute. So, he basically seized the factories during the strike and kept them running. 

Issue: Was the President acting within his constitutional power when he issued an order directing the Secretary of Commerce to take possession of and operate most of the Nation’s steel mills? 

· Professor said he closed the steel Mills, ask her about this 

Holding: No, this kind of order had to be expressly authorized by the constitution, and it wasn’t. 

· Congress disapproved of the action => unconstitutional 

Rule: The President’s power to issue an order like this must stem either from an act of Congress or from the Constitution itself. 

The Real Rule: Jackson’s 3 zone analysis: 

1) President acting within authority if doing something Congress allowed => in his box

2) President does something in defiance of congress => unconstitutional (outside his box) 

3) President doing something when Congress has not spoken => analysis 

Reasoning: 

United States v. Richard Nixon (Presidential Privilege) 
Facts: Watergate and the Saturday Night Massacre

Issue: Does Presidential privilege (confidentiality) extend to subpoenas made when the President is under investigation for a criminal investigation? Is Judicial review even allowed? 

Holding: Judicial Review is ok here and the judicial needs outweigh the Presidential privilege in this case => Nixon has to obey the subpoena 

Rule: Separation of powers and need for confidentiality of high level communications do not by themselves sustain an absolute, unqualified Presidential privilege of immunity from judicial procedure all circumstances. 
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