CONSTITUTIONAL LAW OUTLINE
I. The Federal Judicial Power
A. The U.S. Constitution
1. Original Constitution
a) Preamble: We the people of the US, in order to form a more perfect Union, establish justice, insure domestic tranquility, provide for the common defense, promote the general welfare and secure the blessings of liberty to ourselves and our posterity do ordain and establish this Constitution for the US of America.
b) Articles
(1) Article 1: gives Congress its powers and limits; creates the legislative branch (Senate & House of Representatives); defines the method through which a measure may be enacted into law
(2) Article 2: executive power is vested in the US President; creates the office of the P and defines the P’s powers
(3) Article 3: judicial power of the US is vested in the Supreme Court; defines Court’s original and appellate jurisdiction
(a) Marbury: SCOTUS is supreme in the exposition of the law (judiciary says what the law is), whose jurisdictional limits are defined by the Constitution (political Q doctrine, advisory opinions, standing, ripeness, and mootness)
(4) Article 4: full faith and credit given to other states; protects out of staters from discrimination
(5) Article 5: Congress can propose Amendments to the Constitution when it’s considered necessary; amendment process
(6) Article 6: Debts and engagements entered into shall be valid against the US under the Constitution; acceptance of previously incurred debts
(7) Article 7: Ratification is sufficient for establishment of the Constitution
2. Amendments
a) Bill of Rights: Limitations on federal government power: (these amendments have been incorporated into the DP clause of the 14th Amendment to apply to state governments)
(1) Amendment 1: freedom of speech and religion (incorporated to apply to the States through the 14th Amendment)
(2) Amendment 2: right to bear arms (only enumerated fundamental right) - DC v. Heller - original meaning originalism
(3) Amendment 3: soldiers are not to be quartered in any house
(4) Amendment 4: right against unreasonable searches and seizures
(5) Amendment 5: right to be protected against deprivation of life, liberty, or property without proper notice and hearing (due process; contains an EP component)
(6) Amendment 6: accused in criminal cases have a right to a speedy and public trial by an impartial jury 
(7) Amendment 7: civil litigation right to a jury trial
(8) Amendment 8: right not to be subject to cruel and unusual punishment
(9) Amendment 9: certain rights in the Constitution shall not be construed to disparage others retained by US citizens (textual justification for the Constitution to safeguard unenumerated liberties)
(10) Amendment 10: powers not delegated by the Constitution to the US are reserved to the states; states may act unless the Constitution prohibits the action
b) Amendment 11: Judicial power of US does not extend to other lawsuits of foreigners
c) Amendment 12: Process for electoral college voting for P and VP
d) Post-Civil War Amendments (Reconstruction Amendments):
(1) Amendment 13: involuntary servitude not permitted
(2) Amendment 14: everyone born in the US is a US citizen and is entitled to due process of law (no deprivation of life, liberty, or property w/out due process); protects limited rights of national citizenship for all citizens; privileges and immunities clause; equal protection clause
(3) Amendment 15: right of citizens to vote w/out regard to their race
e) Amendment 16: Congress has power to lay/collect taxes on incomes without apportionment among the states
f) Amendment 17: Senate is composed of 2 senators from each state
g) Amendment 18: Transportation of alcohol into the US is prohibited
h) Amendment 19: women’s right to vote
i) Amendment 20: terms of P and VP
j) Amendment 21: 18th amendment repealed; transportation of liquor is prohibited
k) Amendment 22: P can’t be in office for more than 8 years; once 8 years have been served, that P can’t be elected again
l) Amendment 23: District constituting the seat of government of the US shall appoint a number of electors of P and VP (number of senators and reps in Congress)
m) Amendment 24: right to vote is not abridged by the failure to pay taxes
n) Amendment 25: if P is removed, VP becomes P
o) Amendment 26: citizens 18 years and older can vote
p) Amendment 27: no law varying compensation for services of senators and representatives shall take effect unless an election of reps have intervened
B. Functions of the US Constitution
1. Establishes national government
2. Divides power (separation of powers - creates 3 branches; no 1 branch has all the power. Need at least 2 branches of gov’t to accomplish anything); controls against tyrannical actions
3. Determines relationship b/w federal gov’t and states (federalism)
4. Limits governmental power (protection of individual rights): Bill of Rights, 5th Amendment, 1st Amendment, Article 4, 14th Amendment
C. Violations of the Constitution: exceeding the scope of the power the Constitution delineates for you
1. State violation: state courts can’t pass laws that contradict federal power (McCulloch v. Maryland)
2. Legislative violation: Congress violates the Constitution when it takes an action it doesn’t have the power to take (i.e., violating the 10th Amendment). Some things are not properly regulated by the federal government and should only be regulated by the state government
3. Executive violation: presidents don’t legislate; that’s what Congress does.
D. Structure of U.S. Constitution
1. Structure: The Constitution contains 1 preamble, 7 articles, and 27 amendments
a) Theory: general method and/or set of ideas for approaching a legal problem
b) Doctrine: rules that guide decisions in particular legal cases
c) Political Ideology: positions/beliefs about government structures and policies
2. Authority for Judicial Review of Federal Executive and Legislative Acts: Article III is the ceiling for federal court jurisdiction (can’t be expanded by Congress). The judiciary is supreme in the exposition of the law and the review of federal executive and legislative acts, the bounds of which are established by the Constitution. The legislature cannot expand the Court’s jurisdiction beyond that of the Constitution. 
a) Cases:
(1) Marbury v. Madison (established the authority for judicial review of both federal executive and legislative acts; i.e., the power to declare an Act of Congress unconstitutional. Case also established that Article III is the ceiling for federal court jurisdiction. The Court utilizes the power to review federal legislative actions; Court can also strike down federal executive acts as unconstitutional)
(a) After losing to Jefferson, Adams announced nominations for justices of the peace positions to maintain Federalist influence. Adams dispatched the commissions for the nominations. A few commissions were not delivered before Jefferson’s inauguration, including one for William Marbury. Jefferson instructed his sec’y of state to withhold the undelivered commissions. Marbury (P), an end of term Federalist appointee of Adams to a justice of the peace position in DC, brought suit against Jefferson’s sec’y of state (Madison) in the Supreme Court, seeking delivery of his commission for the justice of the peace position. Marbury argued the Judiciary Act permitted SCOTUS to issue a writ of mandamus to compel Madison to deliver Marbury’s commission. Marshall wrote the majority opinion and framed the issues as 3 questions:
(i) Does Marbury have a right to his commission?
(a) YES; the commission was complete once signed by the President and sealed by the sec’y of state. Withholding it was violative of a legal right.
(ii) Do the laws provide Marbury a legal remedy? 
(a) YES; when a person’s rights have been violated, they turn to the laws to remedy the harm.
(b) Judiciary can review non-discretionary actions; CANNOT review discretionary actions (i.e., can’t review P’s pardon b/c that is a discretionary action - within P’s power under the Constitution)
(iii) Is the Court’s issuing the writ of mandate for the commission the proper legal remedy?
(a) NO; the Judiciary Act which allowed SCOTUS to issue the writ of mandate purported to extend the Court’s jurisdiction beyond that of the Constitution and so was void because it conflicted with the Constitution, which is the supreme law of the land. Article III does not grant the Court the power to issue writs of mandamus. 
(b) The constitutional issue on which Marbury v. Madison was decided was whether Congress could expand the original jurisdiction of the Supreme Court outlined by Article III of the Constitution. SCOTUS has constitutional authority to review federal executive actions and legislative acts, the bounds of which are set by the US constitution and not by Congress (Article III provides the ceiling for federal court jurisdiction). 
(c) Marbury was not entitled to a writ of mandamus of his commission: although he had a right to his commission (because Madison’s refusal to deliver the withheld commission was illegal), the court did not have the power to force issue a writ of mandate to force Madison, the sec’y of state, to deliver the commission. The provision of the Judiciary Act that enabled P to bring his claim to SCOTUS was itself unconstitutional b/c it purported to extend the Court’s original jurisdiction beyond that which Article III established. Marbury’s petition for writ of mandamus was therefore denied. Holding: Congress cannot expand the original jurisdiction of SCOTUS; the bounds of SCOTUS jurisdiction are set by the Constitution, which provides the ceiling for federal court jurisdiction. 
(i) Relevant Laws: (Marshall found these 2 laws conflict)
(a) Article III: In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a Party, the Supreme Court shall have original Jurisdiction. In all the other Cases before mentioned [within the judicial power of the United States], the Supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make. (Defines original and appellate jurisdiction of SCOTUS - doesn’t mention power to issue writs of mandamus). 
(b) Judiciary Act: The Supreme Court shall also have appellate jurisdiction from the circuit courts and courts of the several states, in the cases hereinafter provided for; and shall have power to issue writs of prohibition to the district courts [...] and writs of mandamus [...] to any courts appointed, or persons holding office, under the authority of the United States. 
(i) Marshall determined the Judiciary Act purported to give SCOTUS original jurisdiction over issuing writs of mandamus, which the Constitution did not do.  
(ii) Judiciary Act covers the sec’y of state, who is a person holding office
(iii) Problem for Marbury b/c this wasn’t a case of appellate jurisdiction (Marbury initially filed in the Supreme Court) and it didn’t rely on the Judiciary Act
(iv) There was a way to read the Act as NOT violating the Constitution b/c it gave Marbury the ability to have appellate jurisdiction. If so, there would’ve been no jurisdiction because Marbury initially filed in SCOTUS. If there’s a way to read the statute that avoids the constitutional conflict, you’re not supposed to review the constitutional issue. 
(d) Marshall’s Reasoning: what should happen when a federal law conflicts with the Constitution:
(i) Federal law should be null & void. Judiciary has power to strike down an act of Congress. People elected to Congress can be replaced, but Justices have their jobs for life - they have a lot of power, which is why they should have the power to strike down acts of Congress - judiciary is supreme in the exposition of the law
(ii) Constitution is a written document: they took the time to write it down, so it’s worth adhering to and an act of Congress that is repugnant to the Constitution is void
(iii) Nature of the judicial function: province and duty of the judicial department to “say what the law is”; judiciary interprets the law and says what the law means
(iv) Congress makes the law; judicial branch interprets it and can say if it’s void b/c it violates the Constitution. 
(v) Constitution makes some things clear that Congress can’t do: we have to have a branch that would declare those violative actions void. Article III doesn’t delineate the power of judicial review, which is why we need Marbury v. Madison
(vi) Judges take an oath to follow the Constitution; when a judge encounters a federal law that is inconsistent w/ the Constitution, they have to be able to interpret the law
(vii) Constitution is the supreme law of the land
(e) Doctrinal Takeaway: courts have the power to invalidate federal laws that are inconsistent w/ the Constitution (both acts of Congress and acts of the President); power of judicial review to strike down federal laws as unconstitutional
E. Judicial Power and Limits
1. Authority for Judicial Review of State Executive, Legislative, and Judicial Acts: SCOTUS has the jurisdictional power to review state court decisions to maintain uniformity (state courts sometimes decide federal issues) and protect against in-state prejudice (state legislatures are elected; state judges may be biased).
a) Cases
(1) Martin v. Hunter’s Lessee (established the authority for judicial review of state court decisions)
(a) There were 2 competing claims to certain land w/in VA: Martin (claimed title to land based on inheritance from British citizen (US and England had entered treaties protecting the right of British citizens to own US land) & Hunter (claimed VA had taken the land before the treaties with England came into effect). SCOTUS held the federal treaty was controlling. VA Appellate Court: SCOTUS lacked the authority to review state court decisions. SCOTUS again granted review and declared authority to review state court judgments, arguing that the structure of the constitution presumes SCOTUS may review state court decisions. The Constitution is based on a recognition that state prejudices might obstruct/control the regular administration of justice. SCOTUS review is also essential to ensure uniformity in the interpretation of federal law. 
(i) 3 Reasons why SCOTUS has the power to  review acts of state legislation:
(a) In Article III, power was left open for Congress to set up lower courts (otherwise, Court could only review cases over which they had original jurisdiction and would be left without much of a job)
(b) State courts could not be trusted to protect federal rights, b/c state courts are influenced by state prejudices. State court judges are elected so they rule how the majority wants them to rule. The legislature also controls the state judges’ paychecks, which could affect their decisions.
(c) Uniformity: SCOTUS should be able to review state court interpretations b/c state courts sometimes get federal questions and rule on constitutional provisions. States could have different interpretations of the Constitution; federal system therefore needs to review the highest state court decision to ensure uniformity.
(2) Cohens v. Virginia (established the authority for judicial review of state court decisions)
(a) 2 brothers were convicted in VA State Court of selling DC lottery tickets in violation of VA law. Ds sought review in SCOTUS, claiming the Constitution prevented their prosecution for selling tickets (their conduct was protected by the Act of Congress authorizing the DC lottery). VA argued SCOTUS had no authority to review state court decisions, especially in criminal cases/cases where gov’t was a party. SCOTUS reaffirmed SCOTUS’s authority to review state court judgments, arguing that state courts often could not be trusted to adequately protect federal rights. Article III provided SCOTUS with jurisdiction to decide the case, as they have original jurisdiction over all cases arising under federal law. Holding: criminal Ds could seek SCOTUS review when they claimed their conviction violated the Constitution (case arose under federal law). 
(i) SCOTUS had authority to review state court judgments - reiteration of Martin reasons
(3) Cooper v. Aaron (supremacy clause - state courts have to follow federal law)
(a) Little Rock, AR case: Little Rock school system was ordered to be desegregated in the 1957-58 school year. However, the governor called out the AR National Guard to keep black students out. Black students began attending only after President Eisenhower used federal troops to protect them. The Little Rock school system asked for a stay (delay) of the integration plan. Case involved a claim where there was no duty on state officials to obey federal court orders. Court held constitutional rights are not to be sacrificed to violence which followed upon actions of the state legislature. The federal judiciary is supreme in the exposition of the law of the Constitution. The state had to comply w/ SCOTUS’s decision. 
(i) Court cited to Marbury: the federal judiciary is supreme in the exposition of the law of the Constitution; state courts need to follow federal law. 
(ii) Judiciary only gets to say what they said b/c the President was in control; the judiciary gets support to the extent the President is willing to enforce it
2. Interpretive Limits: limits as to how the constitution should be interpreted. The law is how the Court interprets the Constitution.
3. Sources of Constitutional Interpretation:
a) Primary Sources
(1) Text of the constitution
(2) Original constitutional history
(3) Overall structure of the constitution
(4) Values reflected in the constitution
b) Secondary Sources
(1) Judicial precedents
4. Methods of Constitutional Interpretation:
a) Originalism: originalists seek to constrain courts from interpreting the Constitution; Court is justified in protecting constitutional rights only if they are clearly stated in the text or intended by the framers. If the Constitution is silent, it is for the legislature to decide the law. Originalists believe changes to the Constitution should be done only through the Amendment process.
(1) Specific intent originalism: the meaning is the meaning the framers intended and can only be changed through constitutional amendments; uphold the law until it has been amended. Cares about the seance and about what the framers of the Constitution were thinking and intended the words to mean - the meaning stops at the framers’ intention. 
(a) If no meaning under originalism (framers didn’t think about it at the time the Constitution was written), the government action is constitutional; it is for the legislature to decide the law
(b) Critique: old written docs may be personal opinions; inherently impossible to determine the original specific intent of the collective legislative body
(2) Originalism - modified abstract intent: get the big principles out; modification that is not as literal. Key feature is what the framers actually intended.
(3) Original meaning originalism: Scalia relies on pre-existing common law right to bear arms before there was even a Constitution. The ruling of Heller is not textually bound; Scalia tries to determine the original meaning at the time by the way he interpreted the 2nd Amendment. Scalia doesn’t care about what the framers were thinking. Asks what a reasonable person at the time of ratification would’ve thought the words meant - uses old dictionaries.
(a) Sources: newspaper articles/dictionaries of the time
b) Nonoriginalism: courts should go beyond the set of references and enforce norms that cannot be discovered within the 4 corners of the document; interpretation is important so Constitution does not remain virtually static. Courts should have substantial discretion in determining the meaning of the Constitution. No limit on the sources of constitutional interpretation; can consider reason, judgment, constitutional and legislative history beyond what the framers thought. 
(1) Judges can rely on more sources (more power than originalists, who rely on the Constitution itself) - gives judges a lot of discretion on which sources to rely on; rely heavily on judicial precedent
c) Cases
(1) D.C. v. Heller (involved whether a federal law was unconstitutional; interpretation of the Constitution and enumerated fundamental right to bear arms)
(a) Heller, a DC police officer authorized to carry a handgun while on duty, applied for a registration certificate for a handgun that he wished to keep at home. Because of the DC Prohibition Statute (a ban on handguns & prohibition of keeping guns in the home unless they are disabled), his request was refused. Scalia uses original meaning originalism: SCOTUS held the 2nd amendment as written stated an individual had a right to keep arms in their home for the purposes of self defense and hunting; the amendment does not refer exclusively to the use of arms by the militia.  The prefatory clause does not limit the operative clause. The DC statute therefore violated the 2nd amendment. Scalia applies original meaning originalism; there was a second amendment right before there was a constitution. There is no clear standard of review; no rule is articulated. 
(i) Stevens argued the 2nd Amendment only protected militia interests, NOT individual interests. Stevens is a non-originalist but uses specific intent originalism as a source of constitutional interpretation. Stevens said the intent of the framers was to protect the right to bear arms for militia related interests only. 
(ii) Breyer specifically focused on the social concern of the DC statute, which sought to control gun related deaths in a crime ridden urban area (a permissive legislative response that complied with the Constitution; interest-balancing inquiry). Breyer argues gun regulation should be left to the elected branches (the legislature). Breyer was NOT arguing policy, but rather standard of review.
F. Justiciability Limits: Limits on Opinions of the Justices
1. Justiciability Doctrines: series of judicially created doctrines that limit the types of matters federal courts can decide; rules the courts apply to determine whether it has the power to rule on certain matters 
a) Prohibition Against Advisory Opinions: Federal courts cannot issue advisory opinions. There needs to be an actual dispute b/w adverse litigants (a real controversy) and a substantial likelihood of a court decision that will remedy the harm to avoid being an advisory opinion. An advisory opinion has no legal effect; it merely advises on the constitutionality or interpretation of the law. 
b) Political Question Doctrine: Refers to allegations of constitutional violations that federal courts will not adjudicate and that SCOTUS deems inappropriate for judicial review. Non-justiciable political questions are therefore left to the political branches of government (executive and legislative branches). Proponents argue the political question doctrine minimizes judicial intrusion and allocates decisions to the branches of government that have superior expertise in particular areas. 
(1) Separation of powers: assigns certain provisions to other branches of government and minimizes judicial intrusion; creates 3 co-equal branches of government
(2) Judiciary can review non-discretionary executive acts, but CANNOT review discretionary acts (i.e., can’t review a President’s pardon because that is a discretionary act). 
c) Case or controversy requirement: Court can only decide cases or controversies
(1) Prohibition against advisory opinions
(a) Hayburn’s case: Court refused to answer; Court does NOT issue advisory opinions; political role of the case is inconsistent with the Court’s role that only decides cases or controversies 
(2) Standing: is this the right of the Plaintiff?
(a) Basic constitutional requirements from Allen v. Wright:
(i) Injury: must be concrete, particularized, and legally cognizable harm to P; an injury in fact; P must be personally injured
(ii) Traceable (causation): P’s injury must be traceable to the action taken by D
(iii) Redressability: relief sought must alleviate P’s injury and be tied to remedies sought 
(b) If lack any of these elements, NOT a case or controversy and the Court can’t decide it b/c lack of constitutional standing requirements
(c) Key way to get a case dismissed: say it’s non-justiciable (threshold issue before deciding the merits of the case)
(d) General Rule: Parties have standing only to assert their own rights; third parties lack standing (prohibition against 3rd party standing)
(i) Exception: practical hindrance against 3rd party asserting their own rights + special relationship; no clear definitive test for what is a sufficient relationship → Court has a lot of discretion
(3) Ripeness: too soon?
(a) P may not present a premature case/controversy. Court can’t rule on constitutionality of a law before it is enforced against the P. Injury has to have already occurred or is very likely to occur. 
(4) Mootness: too late?
(a) General Rule: P must present a live, ongoing controversy; an on-going injury at all stages of litigation
(i) Exceptions to Mootness Rule:
(a) Capable of repetition, yet evading review - applies to facts of short duration that are capable of repetition as to this P (Roe v. Wade - P won’t stay pregnant throughout the whole litigation)
(b) Voluntary cessation: D voluntarily stops doing the thing P has asked them to stop doing it. Problem b/c as soon as P dismisses the suit, D could resume the activity; that’s why there’s an exception
(c) Class actions: won’t dismiss whole case if claim is moot as to one P
(5) Political question doctrine: topics that are off-limits; topic of the case makes it something that would push the Court out of their box; makes the claim unreviewable by judiciary
(a) Basic Question: does the substantive claim in the case present a “political question” that makes the claim unreviewable? 
(b) No precedent for non-justiciable political questions; not capable of being decided by the Court 
(c) Court decides they do not have the power to decide this case
(d) Baker v. Carr: sets forth the political question doctrine; function of the separation of powers
(i) 6 Independent Tests for Existence of a Political Question: can’t inherently predict how they will come out b/c each individual judge has high discretion)
(a) Demonstrable textual commitment of the issue to a coordinate political department
(b) Lack of judicially discoverable and manageable standards (very discretionary)
(c) Policy determination premised on non-judicial discretion
(d) Lack of respect for coordinate branches; Court deciding the case would be disrespectful to the executive & legislative branches 
(e) Unusual need to adhere to a political decision already made
(f) Potential for embarrassment from multiple decisions by various departments on 1 question; deciding this particular case has the potential to embarrass b/c the different branches could say different things about the same issues
2. Cases
a) Nixon v. U.S. (political question doctrine; textually demonstrable commitment & lack of manageable standards prongs)
(1) Nixon, a former chief judge, was convicted for making false statements before a jury. Nixon claimed that Senate impeachment hearings against him were unconstitutional b/c the entire Senate did not try him, but instead appointed a committee to make initial findings. Senate Rule XI prohibited the whole Senate from taking part in the evidentiary hearings, thus Nixon argued the rule violated the constitutional grant of authority to the Senate to try all impeachments. 
(2) Justiciability is a threshold topic; Court’s deciding whether they have the power to review it. Doesn’t require an analysis of the merits of the case - threshold issue.
(3) A controversy is nonjusticiable b/c of the political question doctrine if there is a textually demonstrable commitment of an issue to a coordinate branch of government or a lack of judicially manageable standards for resolving the controversy. 
(4) Article III, Section 3 of the Constitution states the senate shall have the sole power to try all impeachments. Judicial involvement in impeachment proceedings is counterintuitive because it would eviscerate the important constitutional check placed on the Judiciary by the framers. The impeachment process was meant to regulate the Judiciary, so the Judiciary cannot have final reviewing authority. The constitutionality of Senate Rule XI was nonjusticiable b/c it involved a political question. The lack of finality and difficulty of fashioning relief counsel against justiciability.
(5) Court had no standards for deciding how the Senate should “try” impeachments. Judiciary was to have no role in reviewing impeachment proceedings. 
II. Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments
A. Bill of Rights: Other than the Bill of Rights, the Constitution contains few provisions concerning individual liberties. The Bill of Rights was formed because several states were concerned about the absence of an enumeration of rights. Bill of Rights initially applied only to the federal government, but it now also applies to the states: its provisions were later incorporated into the due process clause of the 14th amendment. 
B. Cases
1. Barron v. Baltimore (Bill of Rights doesn’t directly limit the actions of the state governments)
a) Barron claimed the city violated his 5th amendment right (protection against deprivation of property without due process of law) by diverting the water from his wharf and making the wharf too shallow for his boats without compensation. 
b) SCOTUS held the 5th amendment applied only to the US federal government, not to state governments. 5th Amendment’s takings clause limits the power of the federal government and was not meant to limit the power of the state government (not the framers’ specific intent). Therefore, P could not use the 5th amendment to recover.
(1) States were not obliged to follow the Constitution at the time b/c of faith in state constitutions and the understanding that the Constitution applied only to the federal government. 
(2) Doctrine of Incorporation: virtually all of the BoR provisions have since been incorporated to apply to the states through the 14th Amendment’s due process clause (how the Court has made the BoR provisions applicable to state governments). Today, if Barron wanted to sue Baltimore, Barron would say Baltimore violated the 14th Amendment’s due process clause, which incorporates the 5th amendment’s takings clause. The taking of the wharf would therefore be subject to heightened scrutiny b/c it violated Bill of Rights. 
(a) P&I clause is a virtual nullity and does not make the BoR apply to the states; BoR is applicable to the states through the DP clause
(b) Virtually anything that limits the states’ governments is through liberty - liberty is a substantive component that protects a series of un-enumerated and enumerated rights
C. Early Federalism, Substantive Due Process Issues, and Protection of Slavery by the Constitution and by SCOTUS:
1. Overview: Prior to the adoption of the 13th and 14th Amendments, slavery was constitutional and protected by the judiciary; there was no assurance of equal protection. 
a) Fugitive Slave Act: required judges to return escaped slaves to their slave owners
b) 13th Amendment: prohibited slavery and involuntary servitude
c) 14th Amendment: overruled Dred Scott by declaring all persons born in the US are citizens and those citizens shall not be deprived of the privileges and immunities of citizenship; DP and EP clauses
(1) Adoption of 13th and 14th Amendments After the Civil War: 13th did not by itself secure the rights of former slaves. 14th overruled Dred Scott decision. 
2. Prigg (Fugitive Slave Act; judicial protection of slavery)
a) Issue: do state liberty laws violate the Constitution?
b) SCOTUS declared unconstitutional a state law that prevented the use of force or violence to remove any person from the state to return the individual to slavery. The Court relied on the Fugitive Slave Act (required judges to return escaped slaves to their owners), to invalidate the PA state law. 
c) The Constitution prohibited states from interfering with the return of fugitive slaves. The Court also held states could punish those who harbored fugitive slaves.
3. Dred Scott (MO Compromise was unconstitutional; 2nd time the Court held that an Act of Congress was unconstitutional)
a) Scott, a former slave from Missouri, sued Sanford (Emerson’s executor), a resident of New York, in federal court on the basis of diversity jurisdiction, arguing he was a free person because of his Illinois residency, which was a free state under the Missouri Compromise. 
b) 2 major issues:
(1) Whether Dred Scott can sue as a person of the US
(a) Dred Scott, being a descendant of African slaves, was not intended to be a citizen of the US under the Constitution and therefore was not entitled to the rights of citizenship, one of which was the ability to bring a suit in federal court. Dred Scott therefore could not bring suit in federal court. Interpreting the Declaration of Independence to include all men was inconsistent with the Constitution’s text.
(2) Whether the MO Compromise was constitutional
(a) SCOTUS held the Missouri Compromise was unconstitutional because the Constitution guaranteed the right of owners to their slaves. 
c) Missouri Compromise: admitted MO as a slave state but prohibited slavery in the northern territories of the Louisiana Purchase, including Illinois
D. First Interpretation of Reconstruction Amendments and 14th Amendment Privileges or Immunities Clause
1. Overview: Dispute over whether the 14th Amendment was meant to apply the Bill of Rights to the states (Bill of Rights initially only applied to the federal government). Strong argument exists that the provisions of the Bill of Rights are the basic privileges and immunities possessed by all citizens. 
2. Slaughterhouse Cases (14th Amendment P&I clause refers to the protection of US citizens against state actions, not state citizens; privileges and immunities clause was not applicable for the type of relief the plaintiffs were seeking; Amendment was initially intended to apply to race (narrow view of 14th Amendment DP clause is no longer good law))
a) A Louisiana statute gave the slaughter-house company exclusive rights to the New Orleans slaughterhouse business. Ps, a group of butchers, sued, claiming the state law violated their right to practice their trade. In interpreting a provision of the US constitution, it is necessary to look to the purpose for which the provision was enacted. 
b) Issue was whether the statute abridged the privileges and immunities of citizens of the US in violation of the 13th and 14th Amendments, DP clause, P&I Clause, and Equal Protection Clause. 
c) Court held Ps’ constitutional rights were not violated: the 13th and 14th amendments were established for the purpose of invalidating laws that discriminated against blacks. The 14th Amendment was therefore not intended to safeguard Ps against the types of injuries for which they seek relief. 
d) 13th Amendment interpreted narrowly: butchers weren’t subject to involuntary servitude
e) The 14th Amendment textually distinguishes between US citizens and state citizens. Ps sought relief as state citizens against state actions; however, the 14th amendment safeguarded rights of US citizens against state actions. The provision was not meant to provide a basis for invalidating state/local laws.
f) Major takeaway: P&I clause not applicable to the type of relief sought by state citizens; P&I clause does not refer to the BoR. 14th Amendment P&I clause was NOT intended to apply BoR to state governments.
g) P&I clause only protects a limited set of national rights: protecting the rights of federal citizenship (US citizens)
h) Particularized purpose of 13th and 14th Amendments: vindicating the rights and rectifying the wrongs done to African Americans
(1) Dissent: if the privileges & immunities clause only referred to rights as belonging to US citizens, it was an enactment that accomplished nothing.
i) Due process clause interpretation is now more broad; Slaughterhouse was a foundational case; narrow interpretation is no longer current
j) Equal protection clause is NOT about discrimination, it’s about classification
III. Scope of Congressional Authority (Division of Power Between State and Federal Governments); Necessary & Proper Clause - Scope & Limits of Federal Legislative Power
A. Overview: Congress may act only if there is express or implied authority in the Constitution. States may act unless the Constitution prohibits the action - states not limited to enumerated rights like Congress.
1. In evaluating the constitutionality of an act under Congress, need to ask: 
a) (1) Whether Congress has the authority under the Constitution to legislate and 
b) (2) Whether the law violates another constitutional provision or doctrine (i.e., BoR, federalism, 10th Amendment (anti-commandeering doctrine), separation of powers, equal protection clause, due process clause). 
2. Defining Congress’s powers in relation to state governments: if a federal action intrudes upon individual liberties, the federal judiciary will invalidate it as unconstitutional; judicial review is seen as an important check against tyrannical government actions
3. US Federal government is a government of supreme power: when there is an area where the federal government has properly exercised power, that law is supreme to any state law (supremacy clause; preemption). 
4. State governments have some version of inherent power w/ respect to the Constitution
B. Cases
1. McCulloch v. Maryland (under the necessary and proper clause, states have no power to burden constitutional laws which are necessary & proper to carry out Congress’s enumerated powers; Congress has implied power to create a national bank → doctrine of implied powers)
a) Issue was whether it is constitutional for the State of Maryland to tax the Bank of the United States that had been chartered by Congress after the Depression. SCOTUS held it was not constitutional for a state government to tax a federal bank; Congress may enact laws that are necessary to carry out their enumerated powers. State laws cannot interfere with federal laws in the Constitution; although limited in its powers, the Constitution is supreme. Although there is no enumerated power within the Constitution allowing for the creation of a bank, Congress is granted the power of making “all laws which shall be necessary and proper for carrying into execution the foregoing powers.” Necessary is not a limitation, but rather applies to any means with a legitimate end within the scope of the Constitution. The states cannot apply taxes which would destroy federal legislative law (law that Congress could create the bank). The states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general government. Therefore, Maryland’s state tax on the bank was unconstitutional.
(1) Issues: constitutionality of US bank; constitutionality of Maryland’s state imposed tax on the national bank
(2) Takeaway: Congress is not limited to powers that are explicitly/textually written out; if so, Constitution would be weaker b/c there’s a limited list of what Congress can do. Congress therefore has implied power to create a national bank
(a) “Expressly” was intentionally omitted from the delegation of legislative powers to allow for implied powers not expressly stated in the Constitution
(3) Federal government does NOT have unlimited power
(4) If the power is legitimate, Congress can choose the necessary means to carry it out/reach an appropriate end (ask whether the law is enacted to accomplish an end w/in the scope of Congress’s authority under the Constitution and is the means appropriate to the end)
(5) Necessary & Proper Clause: Marshall states necessary means what is convenient, useful, or essential to accomplish Congress’s end; need to establish that the power is helpful or useful
(6) Enumeration of ends implied a choice of means, including the creation of a corporation to further some enumerated power. Creating the bank was the implied means to achieve Congress’s enumerated end. 
(7) The end must be legitimate; the means used to achieve the end must be appropriate. If not appropriate, Judiciary can declare act of Congress unconstitutional.
C. Congressional Commerce Power
1. Overview: Congress has the express power to regulate commerce among the states under the Commerce Clause. Definition of interstate commerce used to be more rigid (dual federalism doctrine; Congress could only regulate commerce if there was a substantial effect and only commerce itself, not other activities such as mining, could be regulated) but has since expanded to include earlier phases of activity, such as manufacturing and Congress can legislate if there is a direct effect on interstate commerce. 
a) 2 step approach for assessing the constitutionality of legislative acts under commerce power
(1) Is the law enacted within the scope of Congress’s authority conferred by the Commerce Clause? (Is the law within the scope of Congress’s commerce power?) 
(2) Does the law violate another constitutional provision? (i.e., 10th Amendment - anti-commandeering doctrine per New York v. US)
(a) *Exam fact pattern will include Wickard, Lopez, Morrison, & Raich
b) What is commerce?
(1) Commerce was initially narrowly defined as one stage of business, separate and distinct from earlier phases such as mining, manufacturing, and production. This rigid distinction was based on a need for preserving a zone of activities to the states under the 10th Amendment. 
(2) The definition of commerce was later expansively defined to include the earlier phase activities. Congress had power over any activity that had a direct effect on interstate commerce; the boundary between direct and indirect was not clearly drawn. Could also regulate instrumentalities & channels.
(a) Marshall’s Broader Definition: includes navigation and intercourse; does not stop at the state’s borders. Commerce includes activity that is “interior” to the states.
(b) Congress CANNOT regulate intrastate activity that DOES NOT affect other states. It CAN regulate intrastate activity that DOES affect other states (local economic and non-economic activities that affect interstate commerce).
c) What does “among the several states” mean?
(1) In order for Congress to regulate commerce, the clause requires there be a direct effect on interstate commerce. The distinction between direct and indirect effects on interstate commerce is difficult to draw. The Court has not always consistently applied its stream of commerce approach. 
d) Does the 10th Amendment limit Congress’s Power?
(1) The Court believed in dual sovereignty and used it to limit federal power - even if an activity was commerce and among the states, Congress could not regulate it if it was intruding into the zone of activities reserved to the states. The 10th Amendment reserved control of activities such as mining, manufacturing, and production to the states. 
(2) Congress’s power was later expanded such that Congress could exert legislative authority over any activities that affected interstate commerce; the 10th Amendment was no longer a limitation on Congress’s power 
2. Cases:
a) Gibbons v. Ogden (defines the scope of Congress’s commerce power)
(1) NY legislature granted a monopoly to Fulton & Livingston to operate steamboats in NY. The 2 licensed Ogden to operate a ferry boat. Gibbons operated a competing ferry service through a license he obtained pursuant to federal law. Gibbons maintained he had a right to operate his ferry because it was licensed under a federal law as “vessels in the coasting trade,” violating the exclusive rights given to Livingston & Fulton under the NY legislature monopoly. Ogden successfully obtained an injunction. SCOTUS ruled in favor of Gibbons, holding Congress had the right to regulate interstate commerce by the Constitution which extends to the power of regulating commerce in the states’ interiors that affect other states. 
3. Broad Federal Commerce Power Cases
a) Overview: 3 decisions (NLRB, Darby, and Wickard) expansively defined the scope of Congress’s commerce power. Congress could regulate any activity that had a substantial effect on interstate commerce; no distinction was drawn between commerce and earlier stages of business.  
b) 3 Broad Categories of Activity that Congress May Regulate Under its Commerce Power
(1) Congress may regulate the use of channels (railroads, waterways, roadways) of interstate commerce
(2) Congress is empowered to regulate and protect the instrumentalities (people & things) that move in interstate commerce or persons or things in interstate commerce, even though the threat may only come from intrastate activities
(3) Congress has the power to regulate those activities having a substantial relation to interstate commerce
c) Cases
(1) NLRB v. Jones Laughlin Steel Corp 
(a) National Labor Relations Board found a steel company was discriminating in its hiring and tenure of employees, thus affecting interstate commerce in violation of the National Labor Relations Act. The Act was challenged as an attempt to regulate all industry, thus invading the reserved powers of the states under the 10th Amendment. J&L also argued manufacturing was not commerce. The LRA was constitutional and within Congress’s power because the Act purported to reach only what may be deemed to burden/obstruct commerce and therefore was within constitutional bounds. Manufacturing has a close and substantial relationship to interstate commerce; Congress cannot be denied the power to exercise control that is essential to protect commerce from burdens.  
(2) US v. Darby
(a) Fair Labor Standards Act was established by Congress to create a scheme for preventing shipment in interstate commerce of certain products produced in the US under substandard labor conditions with the purpose of excluding goods that were produced to the detriment of the maintenance of minimum standards of living and health. Appellee was a lumber manufacturer who failed to comply with the Act. Congress had the constitutional power to prohibit shipments produced under these conditions because the shipment of manufactured goods interstate has a direct effect on commerce; Congress’s power extends to intrastate activities which so affect interstate commerce that regulation of them is an appropriate means to attain a legitimate end. The 10th Amendment does not inhibit Congress’s power to impose this legislation.  
(3) Wickard v. Filburn (Congress has power under commerce clause to regulate local activity that, when considered in the aggregate, has a direct and substantial impact on interstate commerce)
(a) Pursuant to the Agricultural Adjustment Act (designed to control the volume in moving interstate commerce in order to avoid obstructions to commerce), Appellee was given certain allotments of acres and yields of bushels of wheat on his farm. Appellee sowed more wheat than he was allotted and was subject to a penalty. Appellee argued Congress had exceeded its constitutional power because his activities were local in nature. Congress had the power to pass the Act because Appellee’s activity, though local, may still be reached by Congress if it exerts a substantial economic effect on interstate commerce. Wheat is important to commerce and Appellee’s contribution to the market is far from trivial. Congress properly considered that wheat consumed on the farm where grown, if outside the scheme of regulation, would have a substantial effect in defeating its purpose to stimulate trade therein at increased prices.  
(i) Purpose of AAA was to control supply and demand; was supposed to help all farmers by controlling the price of wheat. Even though homegrown and local, Congress can regulate intrastate wheat growing b/c it affects other states when considered in the aggregate. 
(ii) Wickard Test: (used for economic activities):
(a) Defines “commerce” to include home consumed products that affect other states; ask whether Congress has a rational basis to conclude that the activity considered in the aggregate substantially affects interstate commerce (very deferential to Congress)
d) Meaning of Commerce Among the States: Civil Rights Laws
(1) Overview: Congress enacted the Civil Rights Act under its commerce clause power. It was uncertain whether the 14th Amendment could be used by Congress to outlaw private discrimination in employment and public accommodations b/c 14th Amendment applied to the states; therefore, Congress used the Commerce Clause to apply the Civil Rights Act.  
e) Cases
(1) Heart of Atlanta Motel v. US (application of Civil Rights Act through the Commerce Clause; local incidents can have a substantial effect on interstate commerce and be regulated by Congress)
(a) Appellant owned and operated a Georgia motel, which refused to serve black guests prior to the Civil Rights Act of 1964. Appellant intended to continue implementing this policy after the Act was passed (Civil Rights Act of 1964 prohibited discrimination by private companies). Congress had power under the Commerce Clause to remove such obstructions and restraints: discrimination by race places burdens upon interstate commerce; blacks’ uncertainty of equal accommodations discourages travel. Racial discrimination therefore has a disruptive effect on commercial intercourse. The power of Congress to promote interstate commerce also includes the power to regulate the local incidents thereof. 
(a) Moral argument: Act was regulating moral wrong of discrimination. Means is regulating commerce; ends is banning race discrimination. 
(ii) Takeaway: Congress has power under the Commerce clause to prohibit race discrimination that has a substantial effect on interstate commerce
(iii) Concurrence: this decision should have rested on the 14th Amendment, not solely on the Commerce Clause - humans are not commodities. 
(2) Katzenbach v. McClung (application of Civil Rights Act through the Commerce Clause)
(a) Ollie’s Barbecue provided takeout options for black patrons, but no dining accommodations in violation of the Civil Rights Act. A substantial portion of the food served in the restaurant had moved in interstate commerce. Congress’s commerce clause power extended to forcing Ollie’s to serve black patrons because established restaurants sold less interstate goods because of the discrimination, interstate travel was obstructed directly by it, and business in general suffered. Congress’s power extends to retail establishments which directly or indirectly burden interstate commerce. 
(i) Takeaway: selling barbecue has a substantial effect on interstate commerce when considered in the aggregate, even though this was a local restaurant (first consider whether activity is local, then whether activity is economic or non-economic. Economic activities get deferential Wickard test - this class of activities, when considered in the aggregate, affected interstate commerce)
f) Hodel v. Indiana (any rational basis sufficient for legislation to be enacted under the Commerce Clause; very deferential standard to show an activity was w/in congress’s commerce power)
(1) The Court upheld a federal law that regulated strip mining and required reclamation of strip mined land. The federal law was within Congress’s commerce clause authority because a court may invalidate legislation enacted under the Commerce Clause only if it is clear there is no rational basis for a congressional finding that the regulated activity affects interstate commerce. Here, Congress had a rational basis.
(a) Dissent: Definition of Congress’s power is too broad; there must be a showing that the regulated activity has a substantial effect on commerce. 
g) Perez v. US (loan sharking, although a local activity, is part of a larger national problem that substantially affects interstate commerce)
(1) Petitioner was a loan shark, which Congress found to be in large part under the control of organized crime and a national problem. The Consumer Credit Protection Act was a permissible exercise by Congress of its powers under the Commerce Clause because extortionate credit transactions, though purely intrastate, affect interstate commerce because they are a national problem - regulated activity is an essential part of a larger regulation of economic activity. Loan sharking in its national setting is one way organized interstate crime exploits the poor.
(a) Takeaway: extortionate transactions, though local, may affect interstate commerce when considered in the aggregate
(b) Dissent: the framers of the Constitution never intended that the National Government might define as a crime and prosecute such wholly local activity through the enactment of federal criminal laws. Congress would have to rationally conclude that loan sharking is an activity with interstate attributes that distinguishes it in some substantial respect from other local crime. Dissenter was unable to discern a difference between loan sharking and other local crimes.
h) United States v. Lopez (federal law exceeded Congress’s commerce clause authority; narrowed Commerce Clause Power/revival of 10th Amendment as a Constraint on Congress); Lopez factors re whether regulation of a non-economic activity is w/in congress’s commerce power
(1) Federal agents charged a high school senior with violating the Gun-Free School Zones Act of 1990. Court held the Gun-Free School Zones act exceeded Congress’s commerce clause power because the Act does not substantially affect interstate commerce, and Congress can only regulate activities that substantially affect interstate commerce. Act contains no jurisdictional element/nexus which would ensure that firearm possession affects interstate commerce; no limit to a discrete set of firearm possessions. Congress would be able to regulate all activities that might lead to violent crime. The possession of a gun in a local school zone is in no sense an economic activity that might substantially affect any sort of interstate commerce. There is a distinction b/w what is truly national and what is truly local. 
(a) Lopez Factors: (used for non-economic activities to assess whether the law is properly regulated w/in congress’s commerce power)
(i) Law is an essential part of a larger regulation of economic activity
(ii) Law includes an explicit jurisdictional element/nexus linking the activity to interstate commerce
(iii) Congressional findings re local activity that affects interstate commerce may help, but are NOT determinative (per Morrison)
(iv) Relies on reasoning linking the intrastate activity and interstate commerce that is too attenuated (i.e., here legislature tried to argue that guns in school zones discouraged students from attending schools, which would affect the economy → reasoning was too far-fetched)
i) United States v. Morrison (federal law prohibiting gender violence exceeded Congress’s commerce clause authority; gender motivated crimes of violence are not economic activity; Lopez factors not satisfied)
(1) University student sued her school after allegedly being beaten and raped by a male student. Federal law protecting against gender based violence was ruled unconstitutional because it exceeded the scope of Congress’s powers under the Commerce Clause. The law regarded non-commercial violence and was not applicable to interstate commerce. Gender motivated crimes of violence are not economic activity and do not substantially affect interstate commerce. Congress may not regulate non-economic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce (activity must be economic in nature).  
(a) Lots of congressional findings, but presence of those findings was insufficient in light of the other Lopez factors (use Lopez factors and NOT Wickard b/c regulated activity was of a non-economic criminal nature)
(b) Takeaway: Section 5 of the 14th Amendment does NOT give Congress the power to pass the Violence Against Women Act or to pass an anti-discrimination statute for public accommodations (Civil Rights Cases); that is why anti-discrimination statutes are passed pursuant to Congress’s commerce clause power (as seen in Heart of Atlanta, Katzenbach)
j) Gonzales v. Raich (federal law was within Congress’s commerce clause authority because the individual instance of home grown marijuana within the class of the sale of marijuana directly affected interstate commerce) - local economic activity that when considered in the aggregate affected interstate commerce - deferential Wickard test applied
(1) Ps sued re regulation of homegrown marijuana for medicinal purposes that prohibited the local cultivation of marijuana (CSA). Court held the CSA (law created to extinguish the interstate market of Schedule I controlled substances) was within Congress’s commerce clause power. Homegrown marijuana directly affected interstate commerce because the class of activities of growing marijuana affect interstate commerce. When the class of activities is regulated and that class is within the reach of federal power, the courts have no power to excise as trivial individual instances of the class.  Prohibiting the intrastate possession or manufacture of an article of commerce is a rational and commonly utilized means of regulating commerce in that product. This case is distinguished from Lopez and Morrison because unlike those cases, the activities regulated by the CSA are quintessentially economic. 
(a) Uses Wickard analysis b/c concerns economic activity of homegrown consumption of a commodity that affects interstate commerce; Act is regulating an activity that is economic, even though it is not commercial (doesn’t sell the marijuana; just possesses it)
(b) Congress had a rational basis for believing that allowing medical marijuana to be grown would substantially affect business (applying deferential Wickard test b/c regulated activity in this case was economic)
(c) Activities in Raich and Wickard were economic: referred to production and distribution of commodities for which there is an established interstate market
(d) Possessing the medical marijuana was NOT buying & selling the marijuana; Petitioners couldn’t win case on those grounds
4. Federalism & Commandeering Doctrine: Violation of the 10th Amendment (state’s power to regulate)
(1) 2 Questions:
(a) Is the law within Congress’s authority under the commerce clause?
(b) Does the law violate 10th amendment/federalism principles? (Commandeering analysis)
(2) 10th Amendment: powers not delegated to the US are reserved to the states
(3) 2 Interpretations of the 10th Amendment:
(a) Reminder that federal government can’t exercise powers not granted by the Constitution (applied in Gibbons)
(b) 10th Amendment is a judicially enforceable limitation on federal government that reserves certain powers for the states: current rule (commandeering analysis: 2 steps)
b) Garcia v. San Antonio Metropolitan Transit Authority (political process, NOT the 10th Amendment, limits Congress’s commerce power)
(1) National League overruled (Fair Labor Standards Act could not be constitutionally applied to state governments); framers ensured the Constitution adjudicated the role of the states in the federal system. Any substantive restraint on the exercise of the Commerce Clause must find its justification in the procedural nature of basic limitations and must be tailored to compensate for the possible failings in the national political process rather than to dictate a “sacred province of state autonomy.” There is nothing about the FLSA that is destructive of state sovereignty or violative of any constitutional provision. 
c) New York v. U.S. (used the 10th Amendment to invalidate federal laws; anti-commandeering doctrine)
(1) The “take title” provisions of the Low-Level Radioactive Waste Policy Amendments required state legislatures either to enact legislation providing for the disposal of radioactive waste generated within their borders or to take title to and possession of the waste. The Court held the provisions of the 1985 Act re regulation of states’ radioactive waste were unconstitutional; while Congress has substantial power under the Constitution to encourage the states to provide for the disposal of the radioactive waste generated within their borders, the Constitution does not confer upon Congress the ability simply to compel the states to do so. The Constitution confers upon Congress the power to directly regulate individuals, NOT states. Congress crossed the line and acted inconsistent with the Constitution’s division of authority b/w federal and state governments. State officials cannot consent to the enlargement of powers of Congress beyond those enumerated in the Constitution.
(a) 10th Amendment was something Congress could violate. 10th Amendment was violated here by commandeering the NY legislature. 
(i) Rationale: federal government can’t make the state legislature do something. Law exceeds federalism principles; federalism is supposed to protect the people. 
(b) Law violated 10th Amendment even though it was within the scope of Congress’s commerce power - therefore the law was unconstitutional
(c) Commandeering doctrine: requires the states to enact legislation or commandeers state officials to implement a federal law
d) Printz v. U.S. (used the 10th Amendment to invalidate federal law re commandeering state executives into implementing a federal program; New York precedent)
(1) Petitioners challenged the constitutionality of the Brady Act’s interim provisions, which required the Attorney General to establish a national instant background check system prior to selling handguns. Court held Congress exceeded its commerce clause power: Congress does not have the power to impress the state executive into its federal service. It is an essential attribute of the states’ retained sovereignty that they remain independent and autonomous within their proper sphere of authority. 
e) Reno v. Condon (Court rejected a 10th Amendment challenge to the federal Driver’s Privacy Protection Act; distinguished from New York and Printz; federal law was upheld)
(1) Driver’s Privacy Protection Act regulated the disclosure of personal information contained in the records of state motor vehicle departments. South Carolina Attorney General sued, claiming DPPA violates the 10th Amendment. Court held in favor of the US: the motor vehicle information is used in the stream of interstate commerce (i.e., directly affects interstate commerce) and is generally applicable (regulates the universe of entities that participate as suppliers to the market for motor vehicle information); therefore, the Act can regulate the states. The Act was within Congress’s Commerce Clause power and did not violate the 10th Amendment. DPPA does not require the states to regulate their own citizens. Rather, the DPPA regulates states as the owners of databases (also regulated private parties). 
(a) Act regulated both states as well as private entities - didn’t require the state executives to pass laws; therefore 10th Amendment didn’t limit Congress’s authority under the commerce clause. If the Act regulates private parties in addition to states and doesn’t require state legislature to pass laws/commandeer state executives into implementing federal programs, it’s more likely to not violate the 10th amendment.
(b) Takeaway: federalism standards leave a lot of discretion to judges re whether a law is commandeering or not; judiciary has a lot of power in deciding when the legislature has crossed the line
(c) NOT a commerce clause case b/c the data was being transported across state lines - non-local activity, so w/in Congress’s commerce clause power. Issue was whether law violated the 10th amendment (anti-commandeering doctrine)
D. Application of the Bill of Rights and the Constitution to Private Conduct
1. Constitution’s protections of individual liberties and its requirement for equal protection apply only to the government; Congress can’t regulate discrimination by private actors
2. State Action Doctrine: private entities/actors don’t have to comply with the Constitution
(1) Exception: 13th Amendment directly regulates private conduct
(2) Statutes can apply constitutional norms to private conduct
b) Exceptions: 
(1) Public Functions Exception: a private entity must comply with the Constitution if it is performing a task that has been traditionally/exclusively done by the government (i.e., a private entity running a town: engaged in a public function. That private party would be subject to the Constitution b/c they’re acting like a federal government. Private prisons don’t fall w/in this exception). 
(2) Entanglement Exception: private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct. Private citizen is entangled w/ the government and can therefore be limited by the 14th Amendment. 
3. Civil Rights Act of 1964 greatly lessened the need for constitutional litigation to end discrimination; the Act prohibited private discrimination even if there was no government involvement
4. Cases
a) The Civil Rights Cases: United States v. Stanley (articulation of the state action doctrine - federal constitutional rights do not govern private individual behavior; Congress lacks the authority to apply them to private conduct)
(1) Congress did not have the constitutional power to make a law such as the Civil Rights Act apply to private citizens (indictments filed for unequal accommodations of inns, hotels, and theater seats to persons of color); the law steps into the domain of local jurisprudence and imposes enforcement of those rules without referring to any supposed actions of the state or its authorities. Structuring the legal relationships of private citizens was for the state, not for the national government.
(a) Issue: constitutionality of Civil Rights Act of 1875 (early public accommodations law); was unconstitutional in this case
(b) Congress does not have the power to prohibit discrimination by private citizens. 14th Amendment grants power to the states to pass the Civil Rights Act and prohibit private discrimination, NOT the federal government. 
(c) Private parties are not subjected to the same rules as the federal government and therefore don’t have to comply w/ the Constitution. 
(d) State action doctrine is NOT applicable to the 13th Amendment, which does regulate private entities (involuntary servitude is unconstitutional)
IV. Limits on Government Power (Equal Protection)
A. Equal Protection Overview: All laws classify. Some classifications trigger suspicion while others do not.
1. Equal Protection
a) EP clause of the 14th Amendment: guarantee of equal protection of the laws by the states. 
b) EP component of the DP Clause of the 5th Amendment: interpreted as having an implied requirement for equal protection by the federal government - discrimination may be so unjustified as to be violative of due process. 
(1) Analysis of equal protection through the EP component of the DP clause of the 5th Amendment and the EP clause of the 14th Amendment is the same.
2. Framework for Equal Protection Analysis: Standards of Review
a) Strict scrutiny review: classifications may be used only if the government proves they are necessary to achieve a compelling government purpose and it cannot achieve its objective through any less discriminatory alternative. Must be narrowly tailored to government interest. Only a few classifications warrant strict scrutiny - race & citizenship.
(1) All racial classifications must meet strict scrutiny. Race is an immutable trait; it is therefore unfair to discriminate based on a trait that wasn’t chosen and can’t be changed. 
(2) Strict scrutiny requires a tight fit b/w what the law does and what the compelling purpose is - no overinclusiveness or underinclusiveness
(3) Under strict scrutiny, a law is presumed unconstitutional
b) Intermediate scrutiny review: law with classification is upheld if it is substantially related to an important government purpose and the means used have a substantial relationship to the end
(1) Who wins depends on who succeeds: P would win if 5 or more justices believe the gender classification was grounded in stereotypes. D would win if 5 or more justices believed the gender classification was grounded in a real difference b/w the genders. No real fit rule for intermediate scrutiny; it’s somewhere in between rational and strict. “Exceedingly persuasive justification” added in VMI. 
c) Rational basis review: classification was rationally related to a legitimate governmental purpose; means chosen only need to be a rational way to accomplish the end; doesn’t have to be the actual purpose the framers had in mind. Classifications that don’t need to meet strict or intermediate scrutiny must meet rational basis review. Most classifications are not suspect and can be analyzed under rational basis review.
(1) Permits very loose fit b/w law’s means and ends (permits overinclusiveness and underinclusiveness). Court can conceive of any legitimate purpose that would satisfy the standard, even if it is not the actual purpose the legislature had in mind. 
3. Question 1: What is the Classification?
a) Equal protection analysis always begins by how the government is distinguishing among people
(1) Facial: Classification exists on the face of the law (i.e., no blacks allowed; all Japanese persons must vacate war territories; veterans entitled to positions ahead of non-veterans)
(2) Neutral: Facially neutral laws w/ discriminatory impact to the law or discriminatory effects from administration (i.e., physical requirements for police officers which result in a discriminatory impact on women; veteran rule in Feeney and disability program which excluded pregnancy in Geduldig which resulted in exclusionary impact on women)
(a) Discriminatory impact is insufficient to prove a racial/gender classification; there must also be proof that there is a discriminatory purpose behind the facially neutral law
4. Question 2: What is the Appropriate Level of Scrutiny?
a) Differing levels of scrutiny will be applied depending on the type of discrimination
(1) Racial discrimination, immutable characteristics: strict scrutiny
(2) Gender discrimination: intermediate scrutiny
(3) All laws challenged under equal protection/all laws not subject to strict or intermediate scrutiny must meet the rational basis level of review
5. Question 3: Does the Government Action Meet the Level of Scrutiny?
a) Underinclusive law: does not apply to individuals who are similar to those whom the law applies. Underinclusiveness is allowed under rational basis review b/c government can take 1 step at a time to address issues.
b) Overinclusive law: applies to those who need not be included in order for the government to achieve its purpose (law unnecessarily applies to a group of people)
(1) Virtually all laws are under or overinclusive - used by the courts in evaluating the fit b/w the government’s means and its ends
(a) Strict scrutiny: close fit is required
(b) Intermediate scrutiny: closer fit will be required than under the rational basis test
(c) Rational basis review: loose fit permitted
c) Ends-means analysis: over and underinclusive to argue about the tightness of fit b/w the law’s means and ends
B. Civil Rights
1. Overview: 
a) Road to Brown v. Board of Education: 
(1) 1952-1953 term: SCOTUS reviewed 5 cases that challenged the doctrine of “separate but equal” in the context of elementary and high school education
(2) Brown Holding: separate but equal was impermissible in the realm of public education - overruled Plessy, which set “separate but equal” as the law
2. Cases
a) Plessy v. Ferguson (key SCOTUS case which considered and upheld laws requiring segregation of the races)
(1) Louisiana man who was ⅞ Caucasian and ⅛ African American refused to move from a railway car that was designated for white passengers only pursuant to a Louisiana statute that required separate but equal accommodations in railway cars. Issue was whether the statute which required separate railway cars for whites and blacks violated the EP clause of the 14th Amendment (facial racial classification). Court held the Act was constitutional: it provided “separate but equal” accommodations and therefore did not discriminate against black citizens because the law affected whites as much as it affected minorities. The 14th Amendment was meant to provide political but not social commingling of the 2 races. Laws permitting separation do not imply the inferiority of either race.
(a) After this case, “separate but equal” became the law of the land
(b) Object of the 14th Amendment was to enforce political equality, NOT social equality. 
(c) Segregation doesn’t imply inferiority; P’s argument is fallacious b/c the sense of inferiority is all in his head
(d) Expressed ideology: white supremacy (if blacks were superior, whites would not acquiesce in that assumption)
(e) This case is consistent w/ Civil Rights Cases: federal government shouldn’t regulate states’ discrimination
b) Brown v. Board of Education I: Liabilities Phase (separate but equal was ruled unconstitutional; overturned Plessy)
(1) Plaintiffs of African American descent who were denied admission to schools for whites in 5 different states sought Court’s assistance in obtaining equal accommodations in public schools. Issue was whether “separate but equal” accommodations violated the EP clause of the 14th Amendment. Court held “separate but equal” was unconstitutional and deprived Ps of their equal protection of the laws guaranteed by the 14th Amendment. Separate but equal implied an inherent sense of inferiority for black students. Declared Constitution prohibits Jim Crow segregation.
(a) Case relied on social science studies rather than a moral judgment in order to secure a unanimous ruling from the Court (controversial approach). 
(b) Opinion does NOT use specific intent originalism b/c if it did, Jim Crow laws would’ve been upheld b/c Constitution was silent on the matter
c) Brown v. Board of Education II: Remedies Phase 
(1) Decided the issue of remedying the school segregation in light of the Brown decision a year earlier. Issue was whether the action of school authorities constituted good faith implementation of the governing constitutional principles. School authorities were to solve the problems and the courts were to consider whether the action of school authorities constituted good faith implementation of the governing constitutional principles. The cases were remanded to the courts that originally heard them so those courts could take such proceedings and enter such orders and decrees consistent with the Brown opinion as were necessary and proper to admit to public schools on a racially nondiscriminatory basis with all deliberate speed. The courts that originally heard the cases were best suited to perform the judicial appraisal re the school authorities’ full implementation of the constitutional principles. 
(a) Sufficient deference was given to the needs of the school board to avoid the chaos of school desegregation. School board must make prompt/reasonable start to start desegregation at the earliest date possible → deliberate (slow) speed. 
d) Korematsu v. United States (upheld the constitutionality of the relocation of Japanese Americans during WWII b/c of warfare conditions which prompted proper security measures)
(1) Korematsu, a Japanese-American, was convicted for violating Civilian Exclusion Order No. 34, which required the exclusion of all Japanese Americans from military areas during WWII. Issue was whether the Order violated the EP component of the due process clause of the 5th Amendment. Strict scrutiny was applied for racial classification, but government met their standard: Court held the Order was constitutional and did NOT violate the 5th Amendment b/c it was not motivated by race, but rather by public necessity to protect against espionage and sabotage. Exclusion of Japanese Americans from the threatened area had a definite and close relationship to the prevention of espionage and sabotage. The power to protect had to be commensurate with the threatened danger. 
(a) Court evaluates the law’s means & its ends. Heightened scrutiny requires tighter fit: Order in Korematsu was both overinclusive (b/c imprisoned several who weren’t spies) and underinclusive (didn’t imprison any actual spies). Never overruled, but widely considered wrongly decided.
e) Loving v. Virginia (declared unconstitutional the miscegenation law that prohibited whites in Virginia from marrying outside the Caucasian race)
(1) Mildred (black woman) & Richard Loving (white man) were married in DC and established their marital abode in VA. VA issued an indictment, stating the Lovings violated VA’s anti-miscegenation statute. Issue was whether the statute violated the 14th amendment equal protection clause. Court ruled the statute was unconstitutional and violated the equal protection and due process clauses of the 14th Amendment; statute was premised solely on racial discrimination (maintaining white supremacy - not a compelling purpose) and was not narrowly tailored to a compelling governmental purpose.
(a) Court: VA had no legitimate purpose for racial classification; Court couldn’t just rely on religious purpose. Perpetuating white supremacy is neither a compelling, legitimate, nor important governmental purpose. Government’s actual purpose (maintaining white supremacy) was scrutinized.
(b) Equal application is NOT the standard; the standard is whether the government has a compelling purpose and whether the law is narrowly tailored to achieving that compelling government purpose - strict scrutiny triggered by facial racial classifications
3. Gender Classifications
a) Overview
(1) Level of Scrutiny: intermediate test is the appropriate test for evaluating gender classifications challenged under the Equal Protection clause; gender classifications are quasi-suspect 
(a) Intermediate scrutiny: Gender classifications must serve important governmental objectives and must be substantially related to achievement of those objectives 
(b) Gender classifications grounded in real differences b/w the sexes are constitutional; gender classifications grounded in gender stereotypes are unconstitutional 
(2) 3 Principles
(a) Gender classifications benefitting women based on role stereotypes generally will not be allowed
(b) Affirmative action based on gender classifications benefitting women designed to remedy past discrimination and differences in opportunity generally are permitted (see Califano)
(c) Gender classifications benefitting women can be based on biological differences b/w men and women 
b) Cases
(1) Reed v. Reed
(a) Issue was whether a man being chosen to administer an estate over a woman violated EP clause. Court concluded law violated EP clause and applied rational basis review.
(2) Frontiero v. Richardson (4 justices took the position that gender classifications should be subjected to strict scrutiny)
(a) US Air Force service woman was denied the opportunity to list her spouse as a dependent on an application for housing and medical benefits because women needed to prove the husband was in fact dependent on the wife for more than ½ of their support (men were able to list their wives as dependents, regardless of whether the wife was actually dependent on the husband). Issue was whether the statute violated the ep clause of the 5th amendment. Court held the statutes were unconstitutional in violation of the equal protection component of the due process clause of the 5th amendment because of their differential treatment of men and women for the sole purpose of administrative convenience. Gender classifications are inherently suspect and must be subjected to strict judicial scrutiny. Opinion was only a plurality opinion, which is why gender classifications don’t get strict scrutiny & there’s no binding precedent/doctrinal rule. Gov’t purpose of administrative convenience is not compelling under strict scrutiny. 
(i) Frontiero Factors: use when arguing that a non-suspect classification should be quasi-suspect or suspect and warrants heightened scrutiny. Applied to CLASSIFICATIONS, NOT PEOPLE, and only to non-suspect classifications b/c suspect and quasi-suspect automatically trigger heightened scrutiny. 
(a) Immutable characteristic
(b) Whether characteristic makes P a member of a group that cannot protect itself through the political process (numerical minority; not enough in group to protect itself thru political process)
(c) History of government using that classification in a way that treats people of a group differently
c) Craig v. Boren (Court agreed on intermediate scrutiny as the appropriate level of review for gender classifications)
(1) 18-20 year old males challenged an Oklahoma statute which prohibited the sale of non-intoxicating beer to males under 21, but which did not prohibit the sale of such beer to females who were over 18. Issue was whether the statute violated the 14th Amendment: whether the classification was substantially related to an important governmental purpose. Court held the statute was unconstitutional b/c the statistics did not support the conclusion that the gender based distinction closely served to achieve their objective of the protection of public health and safety. The distinction violated equal protection because it failed the intermediate scrutiny test, which was triggered by the facial gender classification.
(a) Takeaway: Court gets to scrutinize statistics under intermediate scrutiny and determine whether the statistics support the conclusion. Point of intermediate scrutiny is to interrogate the reasons for why a gender classification is being used. Statistics here weren’t sufficient to justify the gender classification; OK didn’t meet standard. Discretionary to judge re whether intermediate scrutiny is satisfied - fit is somewhere between rational basis & strict scrutiny standards of review. 
d) U.S. v. Virginia (Court used intermediate scrutiny in declaring unconstitutional the exclusion of women by the VA Military Institute. Ginsburg also emphasized that there must be an exceedingly persuasive justification for gender classifications)
(1) VMI prohibited women from attending its institution, which trained students to become citizen-soldiers. Issue was whether the male-only admissions policy violated the 14th Amendment. Court held the VMI’s denial of admission to females violated their equal protection rights under the DP clause; VA showed no “exceedingly persuasive justification” for excluding all women from VMI. The remedy proffered by Virginia (parallel women’s program) did not provide an equal opportunity. The constitutional violation was the categorical exclusion of women from an extraordinary educational opportunity afforded to men. Virginia’s goal was not substantially advanced by women’s categorical exclusion. 
(a) Theory underlying intermediate scrutiny: exceedingly persuasive justification
(b) Government is sometimes permitted to use sex classifications: times when it’s ok to positively embrace the differences b/w men and women. But, can’t use the differences to reinforce gender stereotypes. 
(c) VMI’s Justifications & Court’s Responses:
(i) Single sex education provides men w/ important benefits of which they would be deprived if women were admitted
(a) VMI’s lying; benign classifications not accepted
(ii) Admission of women would force VMI to modify their adversative approach
(a) Not proven; some women could handle the adversative method and those women should be admitted. Can’t compare all women to all men. Gender classification is unneccessary to accomplish the government’s purpose.
(d) Holding: important government purpose must be the ACTUAL purpose
e) Orr v. Orr (facial gender classifications that benefit women and disadvantage men - based on stereotypical assumptions about economically independent men and economically dependent women and are therefore unconstitutional)
(1) Appellant argued an Alabama alimony statute which provided that husbands but not wives be required to pay alimony upon divorce was unconstitutional. Issue was whether the alimony statute violated the EP clause of the 14th Amendment. Held: yes b/c progress toward fulfilling the government’s purpose of providing assistance to needy spouses would not be hampered, and it would cost the state nothing more, if it were to treat men and women equally by making alimony burdens independent of sex. Law fails intermediate scrutiny b/c it is not substantially related to achievement of important governmental objectives.
(a) Alabama’s asserted purposes: (1) assist needy spouses and (2) compensate women for past discrimination. Court said these were important purposes, but the law wasn’t substantially related to those purposes. Tying alimony to gender is not substantially related to assisting needy spouses. Classification is grounded in gender stereotype of economically dependent wives. 
(b) Court won’t tolerate gender classifications if there’s a readily available gender-neutral alternative & the underlying rationale is grounded in gender stereotype. Court uses its discretion to determine whether the classification is grounded in a gender stereotype or is grounded in a real difference b/w the sexes. 
f) Mississippi University for Women v. Hogan: Male P wants to get nursing degree but can’t attend school that’s for women only. Issue was whether MS classification violated EP clause. Held: Yes b/c asserted purpose (remedying past discrimination) was not the actual purpose: no discrimination against women for being able to get a nursing degree. Means of denying men’s enrollment was not substantially related to an important government purpose. Gov’t was using classification grounded in gender stereotype that only women are nurses.
g) Michael M. v. Superior Court of Sonoma County: statute prohibited having sex w/ an underage female, but NOT an underage male. Plurality opinion accepted purpose of preventing teenage pregnancy as an important governmental purpose. Using gender classification was substantially related to the purpose of preventing teenage pregnancy. Real biological differences are the best arguments for defense lawyers.
h) Rostker v. Goldberg (intermediate scrutiny satisfied; law was substantially related to an important government purpose (that of maintaining a navy))
(1) MSSA required the registration of men, but not women for drafting for combat troops. Issue was whether the MSSA violated the 5th Amendment EP component of the DP clause in requiring registration for males but not females. The Court held this law was constitutional and did not violate the EP component of the due process clause because only men are eligible for combat service; therefore, requiring registration of all women would be a huge administrative inconvenience with a small degree of payoff. The exemption of women from registration is not only sufficiently but also closely related to Congress’s purpose to provide and maintain a navy in authorizing registration. Congress acted within its constitutional authority when it authorized the registration of men but not women under the MSSA. 
(a) Not about biological difference, but about a REAL difference: women not permitted in combat, while men are. Gov’t has important purpose: have a group of individuals ready to go into combat. Gender classification is substantially related to important government purpose b/c creating a similar list for women would not be effective in compiling the people who could go into combat. Law was grounded in a real difference, not gender stereotypes. 
4. Rational Basis Review: minimal level of scrutiny that all government actions challenged under EP must meet. 
a) Overview: The law will be upheld as long as the government’s lawyer can identify some conceivable legitimate purpose rationally related to a legitimate government interest, regardless of whether that was the government’s actual motivation. The actual purpose behind the law is irrelevant.
(1) Issue: whether courts should insist on a legitimate actual purpose
(2) Whether any conceivable legitimate purpose is sufficient or whether it must be the actual purpose is crucial in determining the impact of rational basis review.
(3)  Court must decide whether the classifications drawn in a statute are reasonable in light of its purpose: most relaxed and tolerant form of judicial scrutiny that is very deferential to the legislature
(4) Under the rational basis test, Court will allow laws that are both significantly underinclusive and overinclusive
(a) Laws are underinclusive when they do not regulate all who are similarly situated. Substantial underinclusiveness is allowed b/c the government may take 1 step at a time to address the problem. Laws are overinclusive when they regulate those who are not similarly situated. 
(5) All laws classify; most classifications are non-suspect and subject to rational basis review (unless race, gender, alienage, or legitimacy - then classification is subject to heightened scrutiny)
b) Cases
(1) Railway Express Agency v. New York (rational basis: any conceivable legitimate purpose is sufficient to uphold the law)
(a) Appellant was engaged in a nationwide express business and sold the space on the exterior of trucks for its advertising in violation of a NY law that “no person shall operate an advertising vehicle unless the vehicles are engaged in the usual business/regular work of the owner and not used merely or mainly for advertising.” Issue was whether the NY law distinction between general ads and ads sold by the owner of the truck is justified by the aim & purpose of the NY regulation or if it violated the EP clause of the 14th Amendment. Court held the law was justified: local authorities may have concluded that their own wares on their trucks did not present the same traffic problem as wares on trucks that were unconnected w/ the general business of the owner. The classification had rational relation to the legitimate purpose for which it was made and did not contain the kind of discrimination against which the EP clause affords protection.
(i) There was a legitimate government purpose (maintaining traffic safety); means had a rational relationship b/c drivers could be distracted by too many ads. Law is overinclusive and underinclusive, but this is permitted b/c it’s rational basis review. 
(2) Rational Basis Plus Review:
(a) Overview: Law that is subject to rational basis review; P nevertheless wins b/c law hinges on irrational prejudice and bare desire to harm a particular group.  Court will decide the desire to harm was the only purpose behind the law. 
(b) City of Cleburne, TX v. Cleburne Living Center, Inc. (rational basis PLUS review applies; - non-suspect classification; permit here failed rational relation to legitimate government interest)
(i) City of Cleburne denied a special use permit for the operation of a home for the mentally retarded, pursuant to a municipal zoning ordinance requiring permits for such homes. Issue was whether the ordinance requiring special permit violated the equal protection clause of the 14th Amendment. Court held that the ordinance did violate the equal protection clause: record did not reveal any rational basis for believing that the home for the mentally retarded would pose any special threat to the city’s legitimate interests. However, Court held lower court erred in holding mental retardation was a quasi-suspect classification; mentally retarded are not politically powerless. Therefore, the classification was not suspect and rational basis review applied. 
(a) Decision hinged on irrational prejudice - mentally disabled were treated differently from other multi-person homes. 
(b) Know it’s rational basis plus review b/c P won even though classification was NOT subject to heightened scrutiny.  
5. Proving the Existence of Racial & Gender Classifications of Facially Neutral Laws: Proof of Exclusionary Purpose & Preclusionary Effect
a) Overview:
(1) Facial classifications re race: strict scrutiny is used; re gender: intermediate scrutiny is used. 
(2) Neutral laws: some have disproportionate effects/impacts against minorities: require proof of a discriminatory purpose & effect in order for law to be treated as racial/gender classification that triggers heightened scrutiny
(a) Showing discriminatory purpose requires proof that the government desired to discriminate; knowledge of discriminatory consequences is not enough. 
(b) If no discriminatory purpose, rational basis review is applied even if the law is extremely exclusionary - see Washington v. Davis
b) Cases
(1) Washington v. Davis (rational basis review; articulates requirement for proof of a discriminatory purpose for facially neutral laws to be treated as racial/national origin classifications)
(a) Two black police officers applied for positions with the DC Metropolitan Police Department and were rejected because of their low scores on Test 21. Ps argued strict scrutiny should apply. Issue was whether Test 21 violated the EP component of the DP clause of the 5th Amendment. Held: Test 21 did not violate the 5th Amendment b/c although it had a discriminatory impact on black candidates, there was no discriminatory purpose. Equal protection requires proof of a discriminatory purpose in order to demonstrate that a facially neutral law constitutes a racial classification that is subject to heightened scrutiny.
(i) Purpose of Test 21 was to select competent police officers (legitimate government purpose). Rational relationship to purpose: could be any kind of test. 
(ii) Easy to show discriminatory impact; hard to show discriminatory purpose. 
(iii) If both purpose & effect had been proven, strict scrutiny would’ve applied - would’ve been a facially neutral law that classified on the basis of race and therefore would’ve triggered strict scrutiny.
(iv) Law was facially RACE neutral. No law is neutral to everything (for example, Test 21 was NOT neutral as to who passed and who didn’t). Be sure to specify what the law is facially neutral to. 
(2) Palmer v. Thompson (need to prove exclusionary effect; purpose alone is insufficient to show a facially neutral law classifies on the basis of race)
(a) Jackson, MS closed its public pools in light of black citizens’ suit against the enforced segregation of the city’s public parks. Issue was whether the city’s closing of its pools violated the 13th and 14th Amendments. Held: No because there was substantial evidence to support the conclusion that the pools were closed b/c the city felt they could not be operated safely and economically on an integrated basis. It was not a situation where pools were offered to whites and not blacks - although there was discriminatory purpose, there was no discriminatory effect because neither blacks nor whites could use the pools. 
(i) Use of this case as cited in Washington v. Davis (exclusionary effect case - one must prove exclusionary effect to show a facially neutral law classifies on the basis of race; proving purpose alone is insufficient)
(3) Personnel Administrator of Massachusetts v. Feeney (rational basis review; narrow definition of discriminatory intent - need to prove that the government desired to discriminate for discriminatory purpose)
(a) Massachusetts statute stated all veterans who qualify for state civil service positions must be considered ahead of non-veterans. This statute overwhelmingly favored males since females were restricted in enlisting in the Armed Forces and could not be subject to a military draft (discriminatory impact). Issue was whether the veterans’ preference statute violated women’s equal protection under the 14th Amendment. Held: No because discriminatory purpose implies a decision maker selected a particular course of action b/c of its adverse effects upon an identifiable group, not in spite of those adverse effect. Here, the benefit of the preference was for veterans over non-veterans, not for men over women. P did not prove the policy was adopted b/c of, not in spite of, the discriminatory impact against women. 
(i) Feeney Standard: have to prove the policy was adopted because of, not in spite of, its discriminatory impact
(ii) P argues law classifies based on gender b/c P’s lawyer wants to trigger intermediate scrutiny → argues purpose was knowledge of foreseeable consequence. Court rejects this definition of purpose: rather, purpose is adoption of the preference statute b/c of, not merely in spite of, its discriminatory impact on women. 
(4) Village of Arlington Heights v. Metropolitan Housing Development Corp. (explanation of the different ways in which discriminatory purpose can be proven; here there was no discriminatory purpose; therefore, rational basis review applied. The denial of the request did NOT violate 14th Amendment b/c it was rationally related to a legitimate state interest)
(a) MHDC applied to Village of Arlington Heights to rezone an area of land from a single-family to a multiple family classification. The Village denied MHDC’s rezoning request. The issue was whether the Village’s denial of the rezoning request was racially discriminatory in violation of the EP clause of the 14th Amendment. Held: No b/c the Village has traditionally been committed to single-family homes as its dominant residential land use. Respondents failed to carry their burden of proving that discriminatory purpose was a motivating factor in the Village’s decision to deny the rezoning request.
(i) Arlington Heights Factors re Proof of Exclusionary Purpose: types of evidence for proving exclusionary purpose (comes up in non-facial racial & gender classifications)
(a) Extreme statistical proof (effect alone does not prove purpose)
(b) Deviation from procedure (whether events leading up to the decision were suspicious)
(c) Decision inconsistent w/ typical priorities (whether decision inconsistent w/ typical substantive considerations)
(d) Legislative or administrative history (statements of decision makers; historical background of decisions)
(5) Geduldig v. Aiello (law’s failure to take into account biological differences between men and women does not constitute gender discrimination when legitimate interests are compromised → no discriminatory purpose to exclude women)
(a) California administered a disability insurance system that paid benefits to persons in private employment. The program excluded disabilities resulting from pregnancy. Issue was whether the exclusion of disabilities resulting from pregnancy discriminated against women in violation of the equal protection clause of the 14th Amendment. Held: No b/c CA’s program did not choose to insure against all risks of employment disability. The line drawn by the state was rationally supportable b/c coverage of pregnancy disabilities would impose a serious financial burden, compromising their legitimate interests. So long as the line drawn by the state is rationally supportable, the courts will not interpose their judgment as to the appropriate stopping point.  
(i) Rational basis review: CA knew this rule would affect women, but knowledge is insufficient to show exclusionary purpose - apply Feeney standard. Purpose was to keep costs down, not to exclude women. Law was rationally related to legitimate government purpose (saving money) and was enacted in spite of the exclusionary effect on women, not because of the exclusionary effect on women.
(a) Pregnant person vs. non-pregnant person → non-suspect classification. Law was adopted to classify b/w pregnant and non-pregnant people (non-suspect), not b/w men and women (quasi-suspect).
6. Affirmative Action: Racial & Gender Classifications
a) Overview: 
(1) 3 Categories of Affirmative Action: contracting, employment, higher education. When entities adopt affirmative action policies, the policy is facial.
(2) Gender classifications remedying general societal discrimination (not just D’s own past discrimination) against women are recognized as an important government purpose: intermediate scrutiny applies
(3) Race classifications: strict scrutiny applies. General rule: need to have a “strong basis in evidence” of need to remedy discrimination in which D is a passive (or active) participant, which is accepted as a compelling government purpose (very hard to prove) or need for diversity in higher education. Drafter would mention race in the policy when remedying past discrimination.
(a) US Constitution Treats Race-Based Affirmative Action Differently
(i) Presumptively unconstitutional: race-based affirmative action: triggers strict scrutiny, which comes w/ a presumption of unconstitutionality. Court has to make sure the policy is narrowly tailored and that discrimination against whites doesn’t happen.
(ii) No Presumption: gender-based affirmative action: triggers intermediate scrutiny. Classification upheld if grounded in a real difference
(iii) Presumptively Constitutional: class-based (socioeconomic), veteran-based, sexual orientation-based, and virtually all other forms of affirmative action: triggers rational basis review
(b) What Constitutes a Compelling Purpose for Racial Affirmative Action
(i) Court has accepted remedying past and current race discrimination w/ strong basis in evidence by a proven violator in which government is a passive participant assuring public money doesn’t finance private prejudice - Court hasn’t held a D satisfies this standard b/c really hard to prove a compelling government purpose.
(ii) Court has rejected remedying de facto, industry-wide or societal race discrimination, increasing services in minority community, need for non-white role models, and reducing historical vestiges of discrimination against non-whites as compelling government purposes. 
(iii) Has also rejected quotas.
(c) Factors Deemed to Make Consideration of Race “Narrowly Tailored” Under Racial Affirmative Action
(i) Individualized consideration, availability of race-neutral alternatives, minimizing undue harm to other races (don’t use race in a way that will harm those who are not benefitting from the race-conscious policy), limited in duration (must be stopped at some point so as not to discriminate against whites). If can get to same outcome being race-neutral, there’s a strong argument for why D hasn’t met strict scrutiny.
(ii) Higher Education Exception: strong basis in evidence of need to remedy discrimination or for diversity are accepted as compelling government purposes.
b) Cases
(1) Califano v. Webster (gender classifications benefitting women are constitutional when they are designed to remedy past discrimination or differences in opportunity; Court tolerates gender classifications to compensate women for societal discrimination)
(a) Social Security Act provided that old-age insurance benefits are computed so as to result in a higher average monthly wage for the retired female earner than the retired male earner. This statute was so written as to reduce the disparity in economic conditions between men and women, which has been recognized as an important governmental objective. Issue was whether the statute was unconstitutional in that it overly benefitted women in violated of the EP component of the DP clause of the 5th Amendment. The statute offers some remedy to the effect of past discrimination. Therefore, the statute did not violate the equal protection component of the 5th Amendment’s due process clause. Helps women & compensates them for the long history of suppression they suffered - OK to classify based on gender when it’s remedying past discrimination against women. Law was substantially related to an important government interest.
(i) Classification was grounded in a real difference in how men and women were previously paid; NOT grounded in a gender stereotype
(2) Richmond v. Croson Co. (majority of Court agreed on the level of scrutiny to use in evaluating government affirmative action programs was strict scrutiny for laws that classified based on race)
(a) Richmond, VA adopted a Plan which required contractors to subcontract part of their K to minority business enterprises to remedy past discrimination, since very few construction Ks had been awarded to minority businesses. Issue was whether the plan violated the equal protection clause of the 14th Amendment. Held: the Plan violated the EP clause; strict scrutiny was applied and the Court held a generalized assertion that there had been past discrimination provided no guidance for a legislative body to determine the precise scope of the injury it sought to remedy. The city failed to demonstrate a compelling interest apportioning K opportunities on the basis of race (remedying general societal discrimination is not a compelling government interest). The racial preference by the Plan was grossly overinclusive (strict scrutiny does not tolerate overinclusiveness and underinclusiveness). 
(i) Plan facially classifies based on race: strict scrutiny applies. Richmond didn’t meet evidentiary burden: didn’t meet compelling purpose prong; anything w/ percentage is narrowly tailored; race as the sole criterion is not OK. 
(ii) Some argue: strict scrutiny shouldn’t apply to affirmative action based on race (benign racial classification) as strict scrutiny applies to invidious racial discrimination
7. Non-Suspect Classifications
a) Overview: Non-suspect classifications are subject to rational basis review (unless classification was w/ regard to race/gender, then law will be subject to heightened scrutiny). Only rational basis is used for age discrimination, wealth discrimination, and disability discrimination. Could use Frontiero factors to argue the classification is suspect and there should be heightened scrutiny.
b) Cases
(1) Romer v. Evans (Rational basis plus re rights of LGBT equal protections; Court found that the government purpose was not legitimate under the rational basis test; first time the Court invalidated discrimination law based on sexual orientation. Law based on irrational prejudice w/ bare desire to harm, so P won even though rational basis review was applied)
(a) Amendment 2 of Colorado’s constitution prohibited all legislative, executive, and judicial action designed to protect homosexual persons. Issue was whether Amendment 2 violated the equal protection clause of the 14th Amendment. Held: Amendment 2 violated the EP clause because it was overreaching and imposed a special disability upon homosexuals alone. The Amendment had no rational relationship to a legitimate end; the law therefore didn’t satisfy rational basis review. 
(i) Rational basis plus: bare desire to harm; irrational prejudice. Only way a P wins when rational basis review is applied. 
(ii) Overarching rule: if law neither burdens a fundamental right nor targets a suspect class (would trigger strict scrutiny), Court will uphold the legislative classification so long as it bears a rational relation to some legitimate end
(iii) Animus: bare desire to harm; no rational relationship to a legitimate end
(2) Massachusetts Board of Retirement v. Murgia (only rational basis review should be used under equal protection analysis for age discrimination; age classifications are non-suspect)
(a) Uniformed police officer in MA was retired at age 50 pursuant to a state statute. Issue was whether the statute violated the equal protection clause. Held: statute did not violate EP clause of the 14th Amendment because the age classification rationally furthered the legitimate purpose identified by the state by assuring physical preparedness of uniformed police. Strict scrutiny was not the proper test for age discrimination b/c the right to a government job is not fundamental, nor does the statute operate to the peculiar disadvantage of a suspect class. 
(i) Age doesn’t meet standard of heightened scrutiny (apply Frontiero factors): not enough history of discrimination; aged group not politically powerless; while age is immutable, it’s not a category that you’ll never be (everyone will eventually be aged)
C. Citizenship Status (Alienage)
1. Overview:
a) 14th Amendment Citizenship Clause: All “persons” born in US are US citizens
b) 14th Amendment EP Clause: applies to all “persons” w/in US jurisdiction (don’t need to be a citizen to be guaranteed EP)
c) General Rule: Strict scrutiny applies (satisfies Frontiero factors):
(1) History of discrimination against non-citizens
(2) Politically powerless group
(3) Immutable (hard b/c not like race - Court’s judgment call)
d) Self Government & Democratic Process Exception: rational basis review applies; exception swallows the rule (most citizenship classifications are constitutional). Exception applies to:
(1) Positions of state government: voting, political office, jury service, law enforcement, public school teachers, but NOT notary public
e) Federal Interest Exception: when the federal government is involved, rational basis review applies
D. Non-Marital Children (Legitimacy)
1. Overview:
a) Intermediate scrutiny applies to classifications between legit and illegit kids
E. Lochner-Era Substantive Due Process Analysis
1. Economic Liberties, Economic Substantive Due Process, & Freedom to K Overview:
a) Substantive due process: federal & state governments can’t infringe upon individuals’ fundamental rights w/out DP of law. Fundamental right interpreted as “liberty” in DP clause of the 14th Amendment that’s protected by the Court. Laws infringing upon fundamental rights are subject to strict scrutiny. 

(a) Substantive DP: Need to ask whether the government has an adequate reason for taking away an individual’s economic liberty.
(b) Modern Substantive DP Analysis:
(i) Does the law impact a fundamental right?
(a) Framing of liberty interest
(b) Palko test: whether liberty interest is so deeply rooted in history and tradition in the concept of ordered liberty so as to be considered fundamental
(c) Precedent - reasoned judgment to liberty interests held to be fundamental rights in prior cases
(d) History a starting point, not a stopping point (P’s argument)
(ii) Is the right infringed?
(iii) Is there a sufficient justification for the law?
(iv) Is the means sufficiently related to the purpose of the law?
(a) Standard of Review: 
(i) Rational basis for non-fundamental liberty interest
(ii) Strict scrutiny for fundamental right infringement
(2) During the Lochner era: Court interpreted “liberty” in the DP clause to protect freedom of K as a fundamental right that was subject to strict scrutiny: state regulations only upheld if necessary to achieve a compelling government purpose. Cases indicated the Court’s willingness to use DP clause to invalidate governmental regulations as arbitrarily interfering w/ freedom to K; Court imposed their own beliefs on what they thought was right 
(3) After the Lochner era (current majority view): Laws regulating businesses/employment practices will be upheld so long as they are rationally related to a legitimate government purpose; law only needs to be a reasonable way of achieving the end. Standard is whether the government has a rational basis for the law (Carolene Products; Williamson v. Lee Optical)
b) Substantive DP: government must justify an infringement by showing its action is sufficiently related to an adequate justification (i.e., strict scrutiny) - Government must show that terminating custody is necessary to achieve a compelling government purpose
2. Cases:
a) Allgeyer v. Louisiana (Court’s willingness to use the DP clause to invalidate state regulations as interfering w/ freedom of K)
(1) Louisiana law prohibited payments on marine insurance policies issued by out of state companies that were not licensed to do business in the state. NY company sent letter notifying other party of property in Louisiana to be covered by the policy already delivered and contracted for in NY. Issue was whether LA’s statute violated freedom to K under DP clause of the 14th Amendment. Held: Yes b/c K was made beyond the limits of LA’s jurisdiction (K was made in NY). The letter of notification was just the performance of an act necessary by the provisions of the K that had already been made in another state. LA statute violated DP clause by depriving Ds of liberty to freely enter all Ks necessary to carry out a successful conclusion. The individual’s economic liberty can’t be deprived w/out due process of law → held to be a fundamental right, so must satisfy strict scrutiny
b) Lochner v. New York (using freedom of K under DP clause to limit government economic regulations; there has to be proof that a law is closely related to advancing public health to be w/in the state’s police power to regulate - government regulations subject to strict scrutiny during Lochner era b/c economic liberty held to be a fundamental right)
(1) NY had a law which stated bakery employees couldn’t work more than 60 hours per week. Issue was whether NY law violated the baker owners’ right to K within the meaning of the DP clause of the 14th Amendment. Held: Yes b/c the general right to make a K in relation to the baker’s business is part of the liberty of the individual protected by the 14th Amendment. The law was outside the state’s police power b/c it did not bear a direct relationship to public health. Law was an illegal interference with the rights of individuals to make their own Ks. Also looked out for the employee’s liberty to K: Court presumed an equal bargaining power b/w capital & labor. Court said NY didn’t satisfy strict scrutiny for health regulation purpose of maximum hours law.
(a) 3 Themes of Lochner
(i) Freedom of contract was a fundamental right protected by the DP clauses of the 5th and 14th Amendments
(ii) Government could interfere w/ freedom of contract only to serve a valid police purpose of protecting public health, safety, or morals - state’s police power
(iii) Judiciary would carefully scrutinize legislation to ensure it truly served such a police purpose - DP clause used to ensure that laws served an adequate purpose 
(b) Dissents:
(i) Holmes: Modern analysis - Judiciary should be deferential to state legislature policy preferences (now a majority view: judiciary does law, not policy). Rational basis should’ve been applied & law should’ve been upheld. 
(ii) Harlan: agreed w/ NY policy; NOT the majority view b/c judiciary doesn’t do policy, they do law. 
(c) Critique of Lochner Court: policy preferences for laissez-faire economics & no government regulations
c) Muller v. Oregon (held minimum hours law served a valid police purpose and was therefore w/in the state’s police power: protected health & physical wellbeing of women, which was necessary for producing offspring)
(1) Oregon statute stated female employees could not work more than 10 hours per day. Issue was whether this law violated the DP clause of the 14th Amendment. Held: No because women’s physical stature justifies a limitation on the amount of hours they work. Healthy mothers are essential to vigorous offspring; therefore, the physical wellbeing of a woman is an object of public interest and can be regulated by the states’ police power. These benefits are for the public as well as for the woman. Brandeis brief used social science data re women’s physical limitations to demonstrate the need for the law. 
d) Adkins v. Children’s Hospital (reflects a change in society’s regard for the female worker - inequitable state’s minimum wage law was ruled unconstitutional)
(1) DC law set a fixed minimum wage for women and children workers. Issue: whether minimum wage laws were constitutional w/in the meaning of the DP clause of the 5th Amendment. Held: Minimum wage law was unconstitutional b/c it impermissibly interfered with freedom of K b/c it did not serve a valid state police purpose and it was unfair to subject women workers to restrictions upon their liberty of K which could not be lawfully imposed in the case of men under similar circumstances.
e) Weaver v. Palmer Bros. Co. (invalidated state’s consumer protection legislation)
(1) Appellee made bed covers using shoddy (secondhand yarn), which was prohibited by PA legislation. Issue: whether prohibition of shoddy in use of bedding violated DP and EP clauses. Held: Yes because there was no evidence that sickness or disease was caused by the use of shoddy. All dangers from shoddy could be eliminated by sterilization. The prohibition of shoddy was unreasonable and arbitrary and therefore could not be sustained as a measure to protect health w/in the state’s police power. 
f) Nebbia v. People of NY (upheld state’s price regulations) - economic liberty on the decline
(1) NY Agriculture and Markets Law fixed the selling price of milk. A proprietor of a grocery store sold the milk for a higher price and was convicted for violating the NY law. Issue was whether the state’s law re fixing the selling price of milk violated DP clause. Held: No b/c the order was not unreasonable or arbitrary or w/out relation to the purpose to prevent ruthless competition from destroying the wholesale price structure on which the farmer depends for his livelihood and the community for an assured supply of milk. A state is free to adopt whatever economic policy may be deemed reasonable to promote public welfare and enforce that policy by legislation adapted to its purpose - w/in state’s power to regulate selling price of milk. Questioned the basic premise of the Lochner era: K rights are not absolute. 
g) West Coast Hotel v. Parrish (Court upheld state law that required a minimum wage for women employees (analysis influenced by the Depression); overruled Adkins & signaled the end of economic due process)
(1) Appellee sued her employer to recover the difference between the wages paid to her and the minimum wage that was fixed pursuant to Washington state law (Appellee was paid less than the minimum amount). Issue was whether the minimum wage law violated the DP clause of the 14th Amendment. Held: No. The law was constitutional b/c a state’s fixed minimum wage law is a permissible means to the sought end of carrying out its policy of protection. Court reverts to reasoning that women are in an inferior position and need protection. Support of economically disadvantaged workers (Depression colored Court’s analysis).
(a) Court declared it would no longer protect freedom of K as a fundamental right, the government could regulate to serve any legitimate purpose, and the judiciary would defer to the legislature’s choices so long as they were reasonable 
h) United States v. Carolene Products Co. (proclaims new policy for judicial deference to government economic regulations - rational basis review)
(1) Filled Milk Act of Congress prohibited the shipment in interstate commerce of skimmed milk compounded with fat/oil other than milk fat. Issue was whether the Act violated the DP clause of the 5th Amendment to the Constitution. Held: No b/c there is a danger to the public health from general consumption of foods which have been stripped of elements essential to the maintenance of health. The existence of facts supporting the legislative judgment is to be presumed and that the law rests upon some rational basis within the knowledge and experience of the legislators. 
(a) Deferential Standard: Court assumes there are facts that support Congress’s approach - Congress gets to make the judgment calls
(b) Carolene Products FN 4 re Heightened Scrutiny: General post-Lochner rule is rational basis review, unless strict scrutiny is triggered by an infringement of fundamental rights (constitutionality not presumed)
i) Williamson v. Lee Optical (judicial deference to government economic regulations; no violation of the DP clause; similar to Railway Express re the low standard for rational basis review)
(1) Oklahoma had a law which made it unlawful for a person who was not a licensed optometrist to fit lenses to a face without written prescriptive authority. Issue was whether OK law violated DP clause of 14th Amendment. Held: No b/c it is for the legislature, not the courts to decide whether to implement this requirement. Legislature may have concluded this law was necessary; any conceivable purpose is sufficient to maintain the law. It is enough that it might be thought the legislature’s measure was a rational way to correct the problem. 
(a) Court no longer interpreted the DP clause to protect a fundamental right to practice a trade/profession or freedom of K
(b) Takeaway: Need for judicial deference to legislative choices
(c) Critique: rational is not logical: law doesn’t need to be logically consistent w/ its aims to be constitutional
F. Incorporation of Bill of Rights into the Due Process Clause of the 14th Amendment
1. Overview of Substantive Due Process:
a) Incorporation is a version of substantive DP - how to explain whether a liberty interest of the Bill of Rights should be subject to heightened scrutiny → highly discretionary
b) P&I clause (virtual nullity) does NOT apply the Bill of Rights to the states. Incorporation of the Bill of Rights is through “liberty” in the DP clause of the 14th Amendment, which limits the power of state and local governments.
c) Court has found almost all of the provisions of the Bill of Rights to be incorporated into the DP clause of the 14th Amendment such that individuals can turn to federal courts for protection from state and local governments. 
d) The Bill of Rights provisions that have been incorporated into the DP clause of the 14th Amendment apply to the states exactly as they apply to the federal government with few exceptions. 
e) Laws that infringe upon fundamental rights under the DP clause trigger strict scrutiny
f) Ninth Amendment: used to provide a textual justification for the Court to protect non-textual rights; justification for the Court to safeguard unenumerated liberties
g) Debate Over Incorporation: 3 Issues:
(1) Whether the framers of the 14th Amendment intended to apply the Bill of Rights to the states (selective vs. total incorporationists)
(2) Federalism: violations of fundamental liberties vs. restrictions on state/local governments; federalists advocate for state experimentation
(3) Appropriate judicial role: subjective choices by justices
2. Cases:
a) Palko v. Connecticut (not all of the Bill of Rights incorporated through the DP clause of the 14th Amendment)
(1) Appellant argued CT statute permitting double jeopardy in criminal trials was unconstitutional b/c it was forbidden by the 5th Amendment and was therefore also forbidden by the 14th Amendment. Issue was whether the statute violated the DP clause of the 14th Amendment. Held: No b/c no such general rule that whatever would be a violation of the original Bill of Rights is equally unlawful by force of the 14th Amendment if done by a state. Incorporating double jeopardy is not a violation of a scheme of ordered liberty, nor does it violate a principle of justice so rooted in traditions/conscience that it’s ranked fundamental. 
(a) Rejected total incorporation; approved selective incorporation and stated double jeopardy failed the selective incorporation test
(b) Palko Test: whether protection is a principal of justice so rooted in the traditions and history in order of the concept of liberty so as to be ranked fundamental
b) Adamson v. California (does not find all of the Bill of Rights to be incorporated into the DP clause of the 14th Amendment; the conviction was fair & CA was following tradition)
(1) Appellant refused to testify as a witness on his own behalf, which the Court interpreted as an inference of guilt and he was convicted (self-incrimination). CA law permitted the failure of a D to explain/deny evidence against him to be considered by the Court. Appellant argued 14th Amendment protected privilege against self incrimination, which is protected in the 5th Amendment. Issue was whether CA law violated DP clause of 14th Amendment. Held: no b/c DP clause does not draw all the rights of the federal Bill of Rights under its protection. Purpose of DP is to protect P against an unfair conviction, not against a proper conviction. No denial of DP in this case b/c the conviction was not unfair. 
(a) Applied selective incorporation: protection against self-incrimination failed selective incorporation test (this protection is incorporated now)
c) Duncan v. Louisiana (finds the Bill of Rights right to jury trial to be incorporated into DP clause of 14th Amendment)
(1) Appellant was convicted of battery and denied a jury trial. Appellant claimed the denial of a jury trial violated the DP clause of the 14th Amendment. Issue was whether the denial of a jury trial violated the DP clause; if the right to a jury trial was among a fundamental principle of liberty. Held: Yes b/c trial by jury in criminal cases is fundamental to the American scheme of justice (satisfied selective incorporation → passed the Palko test). Were this case to be tried by federal court, the right to a jury trial would come w/in the 6th Amendment’s guarantee. Deep commitment to right of a jury trial as a defense against arbitrary law enforcement qualifies for protection under DP clause of the 14th Amendment and must be respected by the states. 
G. Concept of Fundamental Rights & Substantive Due Process
1. Overview: judicial limits on governmental power to interfere w/ unenumerated individual rights; government must have an adequate justification for infringing upon individual rights. “Liberty” in the DP clause of the 14th Amendment is understood to host several unenumerated individual rights.
a) Analysis of Substantive DP Issues:
(1) Step 1: Framing of the Liberty Interest: Judge has discretion whether to accept P’s framing (broad) or D’s framing (narrow) of the liberty interest; how the interest is framed impacts the outcome
(2) Step 2: History and Tradition (Palko) Test: Apply to see whether the framed liberty interest is a fundamental right. Test is whether the liberty interest is deeply rooted in tradition and history in order of the concept of liberty. Judge has to decide whether liberty interest as framed is so rooted in history and tradition as to be ranked fundamental (same test as whether Bill of Rights provisions are incorporated into the DP clause of the 14th Amendment). 
(a) Example: whether there’s a history rooted in tradition of protecting the rights of adulterous fathers (Michael H. - very narrow framing of liberty interest)
(b) If the liberty interest P asserts has previously been criminalized, not rooted in history and tradition as being protected as a fundamental right; would fail the Palko test
(c) If P loses test, Court will apply rational basis review and P will lose case
(3) Step 3: Precedential Analysis: Analyze current/existing substantive DP precedent cases. Both sides will argue re whether to distinguish or follow past cases. P will argue facts are like cases where the court has opted to protect a liberty interest as a fundamental right; D will argue the opposite. Tie the decision to spatial and decisional autonomy/the kinds of decisions the government should not be making for individuals. 
(4) Step 4: History is a starting point, not a stopping point (Lawrence, Obergefell). P will argue D doesn’t win just by satisfying the Palko test
(5) Step 5: Traditions/Fundamental Rights in Other Countries: national trends
b) Some liberties are so important and deeply rooted in tradition that they’re deemed “fundamental.” Government cannot infringe upon fundamental rights unless strict scrutiny is met (government’s infringement upon a fundamental right must be necessary and narrowly tailored to achieve a compelling governmental purpose). 
(1) Not all liberty interests are fundamental; criticism of judiciary determining which liberty interests are fundamental is that there will be a slippery slope
(2) Interpretation of “liberty” has a substantive component - protects unenumerated fundamental rights
(3) How to argue liberty should be treated as a fundamental right: compare to precedent case facts; no particular formula - Courts use reasoned judgment to determine whether the decision at issue is similar to/different from previous decisions re autonomy
(a) Commerce, EP, liberty → vague provisions of the Constitution; Court’s job is to use reasoned judgment to interpret what those provisions mean
c) If the right is not fundamental, the rational basis test is applied. 
d) Issue re how the Court should decide whether a right is fundamental, as fundamental rights are not mentioned in the text of the Constitution but are interpreted as part of the “liberty” of the 14th Amendment DP clause (liberty extends beyond freedom of physical restraint)
e) Almost all fundamental rights have been protected by the DP clauses of the 5th and 14th Amendments 
(1) Major difference b/w DP and EP as the basis for protecting fundamental rights is in how the constitutional arguments are phrased: whether discusses government’s interference (DP) or government’s discrimination (EP)
f) Have to argue that something that has not been protected as a fundamental liberty interest SHOULD be protected as a fundamental liberty interest - (1) use reasoned judgment (subjective); (2) rely on precedent to see whether something has been protected as a fundamental right in prior cases
2. Cases
a) Loving v. Virginia (Constitution protects the fundamental right to marry under DP clause of the 14th Amendment - government can’t interfere w/ individuals’ right to marry)
(1) Mildred (black woman) & Richard Loving (white man) were married in DC and established their marital abode in VA. VA issued an indictment, stating the Lovings violated VA’s anti-miscegenation statute. Issue was whether the statute violated the 14th amendment DP clause. Court ruled the statute was unconstitutional and violated the DP clause b/c freedom to marry is a fundamental right that cannot be infringed upon by the state.
b) Buck v. Bell (Court rejected the position that the right to procreate was a fundamental right; Holmesian deference to legislature)
(1) P, an 18 year old woman believed to be feeble minded, was committed to a Colony for Epileptics who ordered that she be sterilized. Issue was whether forced sterilization violated the EP and DP clauses of the 14th Amendment. Held: no b/c public welfare should be protected when there is an opportunity to prevent degenerate offspring.
c) Skinner v. Oklahoma (recognizes a fundamental right to procreate; applied the EP clause of the 14th Amendment)
(1) P, a “habitual criminal,” was ordered to be sterilized by vasectomy pursuant to Oklahoma’s Habitual Criminal Sterilization Act. Issue was whether this Act violated EP clause of 14th Amendment. Held: Yes b/c right to procreate is a fundamental right: taking this basic liberty away from criminals is discrimination. Procreation is necessary to the survival of the human race. Equal protection violated b/c Oklahoma law drew an arbitrary distinction among criminals in determining who would be sterilized. 
(a) Concurrence: would’ve used DP clause of 14th Amendment b/c gov’t can infringe fundamental right to procreate
d) Griswold v. Connecticut (right to privacy was a fundamental right w/in DP clause of 14th Amendment and included the decision of married couples re whether to purchase and use contraceptives)
(1) CT statute prohibited use of contraceptives or assisting others to obtain contraceptives. P, a worker of Planned Parenthood, assisted married couples in obtaining contraceptives and was arrested. Issue was whether statute violated constitution. Held: Yes; there is a constitutional right to privacy w/in the penumbra of the Bill of Rights that was violated by this Act.
(a) Harlan’s Concurrence (current majority view): Court should’ve used substantive DP (deciding whether to use contraceptives is part of the “liberty” of the DP clause of the 14th Amendment), rather than being protected by a penumbra in the bill of rights
e) Michael H. Moore v. Gerald (limits the rights of unmarried fathers to have contact with their children who were born while the woman was married to another man - narrow & specific view of fundamental rights being rooted in tradition)
(1) Appellant sought to have visitation rights to his daughter, who was born while the mother was married to another man. CA law stated the presumption of legitimacy to children born during a marriage could only be rebutted by the husband or the wife. Issue was whether the CA law infringed Appellant’s substantive due process rights under the 14th Amendment. Held: No because fundamental rights must be interests traditionally protected by society. Here, no older sources addressed the power of the biological father to assert parental rights over a child born into a woman’s existing marriage with another man. The claim that a state must recognize multiple fatherhood has no support in the history/traditions of the country. 
(a) Holding: Scalia recognizes binding precedent but rejects new claims of fundamental rights. Law re presumption of paternity doesn’t infringe an already-protected fundamental right to parent. 
(b) Takeaway: significance in how the right is framed. D will frame the protection narrowly; P will frame the protection broadly. On exam, state the issue and then explain how each side will argue the liberty interest ought to be framed. 
f) Moore v. City of East Cleveland, Ohio (fundamental right to keep the family together includes living with the extended family)
(1) Woman lived with her son and 2 grandsons in violation of a city ordinance determining the type of family that could live together in a single dwelling unit home. Issue was whether this ordinance violated the DP clause of the 14th Amendment. Held: Yes b/c there is a fundamental right to live w/ one’s family and uphold relationships, especially in times of adversity. 
(a) Court protects a fundamental right re family choice and decisional autonomy; Court frames the liberty interest broadly
g) Meyer v. Nebraska (protects fundamental right of parental control over upbringing of children/right to learn German)
(1) P was tried and convicted for teaching reading to children in German. Issue was whether Nebraska Act which prohibited teaching in languages other than English violated DP clause of 14th Amendment. Held: Yes b/c P has a right to teach this language and parents have the right to engage him to teach within the liberty of the Amendment. “Liberty” in DP clause protects basic aspects of family autonomy. A legislature cannot impose such restrictions w/out violating the Constitution. 
h) Pierce v. Society of the Sisters (protects fundamental right of parental control over upbringing/education of children)
(1) Oregon Act stated parents must send children between 8-16 years old to public schools, which would destroy private school education. Issue was whether Act violated DP clause of 14th Amendment. Held: Yes, b/c parents have a fundamental right to determine the upbringing of their children. Act unreasonably interferes w/ parents’ liberty; rights guaranteed by the Constitution may not be abridged by legislation which has no reasonable relation to some purpose w/in the competency of the state. 
H. Modern Substantive Due Process Analysis: Medical Autonomy, Sexual Autonomy, and Marriage Autonomy
1. Overview: no fundamental right to physician assisted suicide (not rooted in tradition, states have historically banned assisted suicide). Court hasn’t directly provided a fundamental right to medical autonomy (Cruzan case). 
2. Cases re Medical Autonomy:
a) Washington v. Glucksberg (no fundamental right to physician assisted suicide; rational basis review applied)
(1) Doctors who treated terminally ill patients sued and asserted Washington’s ban on assisted suicide was unconstitutional, saying patients have a constitutional right to physician assisted suicide, and that they would help these patients if not for the prohibitive law. Issue was whether Washington’s prohibition violated the DP clause of the 14th Amendment. Held: No b/c there is no fundamental right to physician assisted suicide protected by the DP clause; the prohibition of assisted suicide is a tradition of every state. B/c no fundamental right, rational basis review applies and is satisfied: the assisted-suicide ban is rationally related to legitimate government interests (preservation of human life & integrity of the medical profession & protection of vulnerable groups). Interest is framed narrowly: shows P will lose b/c no precedent for protection of right to physician assisted suicide
(i) Rule: Substantive DP has 2 features:
(a) Specially protects fundamental rights deeply rooted in history and tradition (Palko test)
(b) Need to have careful description of asserted fundamental liberty interests. P will frame liberty interest broadly; D will frame it narrowly. 
(ii) Court framed the issue how they wanted to decide the case: example of how discretionary substantive DP is (critique of double standard re whether Court does or doesn’t get involved in deciding which liberty interests are fundamental rights)
(iii) Concurrences: fundamental right to receive treatment that eases pain, even if that treatment hastens the patient’s death - WA couldn’t deny a person access to physician assisted drugs that would ease the pain but also hasten death (type of medical autonomy that could potentially be protected by the DP clause)
(iv) 4 Steps:
(a) Description of Liberty Interest
(i) P framed as deciding the circumstances of one’s death; D framed as physician assisted suicide
(b) Application of Palko Test: in every state, it has been a crime to assist suicide - not a fundamental interest protected by the DP clause
(c) Precedent: Court agrees w/ D that this case is different than Cruzan
(d) Starting/Stopping Point: Court used history as a stopping point; P could argue otherwise
(v) Standard of Review: rational basis b/c government action does NOT infringe upon a fundamental right. Gov’t need only demonstrate the law is rationally related to legit gov’t purpose: preservation of human life, protecting vulnerable groups from making mistakes, euthanasia. Banning physician assisted suicide was rationally related to that legit gov’t purpose
(a) Once you lose heightened scrutiny, P has a weak argument
3. Cases re Sexual Autonomy
a) Overview: No fundamental right to engage in homosexual sodomy (not rooted in tradition, history of being criminalized, no precedent). 
b) Bowers v. Hardwick (no constitutional right to engage in homosexual activity; counter-precedent case: dissents are important)
(1) Respondent was convicted for violating Georgia’s statute prohibiting sodomy. Ps asked for the Court to recognize a fundamental right to sexual activity b/w 2 consenting adults (framing/defining the liberty is important - Ps typically frame the liberty interest broadly; Ds frame it narrowly (protecting fundamental right to same sex sodomy)). Issue was whether the statute violated the DP clause of the 14th Amendment. Held: No because there is no fundamental right to engage in homosexual sexual conduct within the privacy of one’s home (right is not deeply rooted in tradition). Proscriptions against homosexual sodomy have ancient roots (no precedent permitting the conduct) and there is no language in the Constitution supporting a fundamental right to engage in such conduct; has traditionally been criminalized. Majority held Georgia statute was rationally related to a legitimate government purpose. Recognizes precedent, but rejects new claims of fundamental rights - Court is reluctant to take a more expansive view of their authority.
(a) 4 Facets/Steps re Deciding Whether Liberty Interest is a Fundamental Rights
(i) Framing of Liberty Interest: homosexual sodomy (Court framed the interest narrowly in accordance w/ how they wanted to decide the issue)
(ii) Palko Test: history of laws criminalizing homosexual sodomy, so it’s not a fundamental right; therefore, non-fundamental liberty interest → rational basis review applies. 
(iii) Precedential Analysis: distinguishing Stanley; just b/c you do something in your home doesn’t mean the government can’t regulate it (adultery, incest) - D will often use slippery slope argument 
(iv) Majority used history as a stopping point
(b) Dissents: Defines liberty interest as individuals deciding for themselves whether to engage in particular forms of private, consensual sexual activity - history is not the stopping point. Court majority distorted the issue and incorrectly focused on sexual orientation. Case was really about sexual autonomy, which applies to everyone - Court framed the liberty interest too narrowly.
(i) Precedent: Certain kinds of decisional autonomy that substantive DP jurisprudence protects. Certain spaces the government shouldn’t regulate (spacial autonomy - i.e., the home). Argue for P: this case is compared to previous cases re decisional and spatial aspects of the right to privacy that were deemed to be fundamental rights and triggered strict scrutiny. Gov’t can’t make decisions that affect an individual’s self definition. Georgia law is similar to the laws the Court has said should be left to the individuals, not the government. 
(ii) Standard of Review: Dissenters would’ve applied strict scrutiny b/c they believed a fundamental right (right to privacy) was at stake. Argue Georgia law has a loose fit w/ combating disease and crime - state needs a secular justification. Bad practice to rely solely on a moral/religious claim (not okay after Obergefell). 
c) Lawrence v. Texas (rational basis plus review: sexual autonomy/right to engage in personal relationships - part of fundamental right to privacy - majority opinion is the most important). Unlike Bowers, this case had a law that targeted homosexuals directly. 
(1) TX statute criminalized homosexual sodomy. Petitioners were convicted and challenged the law as unconstitutional. Issue was whether law violated DP clause of the 14th Amendment. Held: Yes b/c there is a right to privacy within the “liberty” of the DP clause, which was violated by the TX statute. Petitioners’ right to liberty under the DP clause gives them the full right to engage in their conduct w/out the intervention of the government. TX statute fails rational basis plus and furthers no legitimate state interest which can justify its intrusion into the personal/private lives of individuals. Bowers was overruled; precedent was overstated. Case reaffirms constitutional protection for privacy (sexual conduct b/w 2 consenting adults is protected by the 14th Amendment) and laws motivated by animus against homosexuals are unconstitutional. Kennedy looks to traditions in other countries; doesn’t find explicit fundamental right to homosexual sexual autonomy.
(a) Concurrence: O’Connor would have based her analysis on the EP clause, rather than the DP clause (TX statute specifically targeted homosexual conduct, unlike the GA statute in Bowers which was not limited to homosexual activity)
(b) Overruling Bowers: there hasn’t been detrimental reliance b/c Bowers didn’t recognize a fundamental right; rather, it failed to recognize the fundamental right. Bowers was wrongly decided b/c incorrect facts & understanding of history; history is not a stopping point; self-autonomy demands the right to make choices. 
(i) Scalia says this is the same case: majority overturned Bowers, but upheld Roe - Court lacks consistency. 
(c) Griswold Reasoning: this case infringes a similar decision making process, like the decision re whether to use contraceptives
(d) Like Romer v. Evans - law here was also motivated by animus. Morality alone is insufficient to justify law. 
4. Cases re Marriage Autonomy
a) Overview: There is a fundamental right to marry; falls within the right to privacy protected by the DP clause of the 14th Amendment and the EP clause of the 14th Amendment. 
b) Obergefell v. Hodges (fundamental right to marry may not be infringed by the state b/c of sexual orientation: 4 principles) 
(1) 14 same sex couples and 2 men of deceased spouses challenged state laws banning same sex marriage. Issue was whether the laws prohibiting same sex marriages violated the EP and DP clauses of the 14th Amendment. Held: Yes b/c there is a fundamental right to marry which the state may not infringe (DP); strict scrutiny however was not clearly applied. Moreover, the laws prohibiting same sex marriage treat homosexuals differently and deny them the benefits bestowed to married heterosexual couples (EP).
(a) 4 Principles that Demonstrate the Reasons Marriage is a Fundamental Right Protected by the Constitution: (not conclusory nor very doctrinal; neither applies strict scrutiny nor rational basis plus)
(i) Right to personal choice regarding marriage is inherent in the concept of individual autonomy
(ii) Right to marry is fundamental b/c it supports a two person union unlike any other in its importance to the committed individuals
(iii) Protecting the right to marry safeguards children and families and thus draws meaning from related rights of child rearing, procreation, and education
(iv) Marriage is the keystone of social order
(b) Definitive Conclusion: laws banning same sex marriage violate the DP clause of the 14th Amendment - right of same sex couples to marry is part of the liberty promised by the 14th Amendment for the 4 principles as reasons. Synergy b/w EP and DP. 
(c) Doctrinal Takeaway: case is only about marriage; it’s easily distinguishable
(d) After Obergefell, morality becomes insufficient by itself to be a legitimate government purpose (purpose in Bowers was solely based on a morality argument). Morality can be a legitimate purpose, but D should also have another non-moral, non-religious purpose
(e) Court doesn’t give a clear standard re what is a fundamental right - no analysis as to which bucket each fundamental right falls in.
(f) Kennedy seems to say sexual autonomy is a fundamental right, even though he did not explicitly say so in Lawrence  - can say on exam “there’s a fundamental right to sexual autonomy in the privacy of one’s home; see Obergefell”
(g) Doesn’t apply rational basis plus; no mention of animus
(h) Dissent: Court threatens democracy
I. Modern Substantive Due Process Analysis: Reproductive Autonomy
1. Overview: There is a fundamental right to abortion which is protected by the right to privacy of the DP clause of the 14th Amendment (privacy is part of the “liberty” of the DP clause). States do have an interest in the health of the mother and the life of the fetus: government can regulate the performance of abortions as long as there is not an undue burden on access to abortions (undue burden is from Planned Parenthood v. Casey, which overruled the trimester distinctions in Roe v. Wade and the use of strict scrutiny for evaluating government regulation of abortions). 
2. Cases:
a) Roe v. Wade (the recognition and reaffirmation of the fundamental right (but not an absolute right) to obtain an abortion pre-viability that is within the right to privacy of the DP clause of the 14th Amendment; trimester framework & strict scrutiny - abortions could not be regulated during the first trimester)
(1) Texas woman was denied the right to terminate her pregnancy pursuant to a Texas statute prohibiting abortions. Issue was whether TX law violated the right to privacy w/in the meaning of the DP clause of the 14th Amendment. Held: Yes, prohibiting pre-viability abortions violates a woman’s right to privacy w/in the meaning of “liberty” in the DP clause of the 14th Amendment during the time - right to privacy was broad enough to encompass a woman’s decision whether to terminate her pregnancy. After viability, the state has an interest in not permitting abortions to preserve maternal health and a child that could live outside the womb (privacy right is not absolute). Court employs trimester analysis; government regulations of abortions has to meet strict scrutiny b/c abortion is a fundamental right. 
(a) Trimester Framework (Subject to strict scrutiny)
(i) 1st: state has no compelling interest
(ii) 2nd: compelling interest in maternal health
(iii) 3rd: compelling interest in maternal health & potential human life
b) Planned Parenthood v. Casey (reaffirmed yet modifies Roe v. Wade b/c rejected trimester framework and strict scrutiny in favor of undue burden analysis; abortions could be regulated at any time during the pregnancy so long as no undue burden is imposed)
(1) Court considered constitutionality of Pennsylvania regulations of abortions: 24 hour waiting period, requiring physicians to inform women of the availability of information about the fetus, requiring parental consent for unmarried minors, and spousal notification for married women. Upholds Roe and invalidates the spousal notification requirement, but the Court rejects the trimester framework of Roe. Rather, the Court holds the undue burden standard is the appropriate means of reconciling the State’s interest with the woman’s constitutionally protected liberty. The means chosen by the state to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it. Regulations which express profound respect for the life of the unborn are permitted during any trimester if they are not a substantial obstacle to the woman’s exercise of the right to choose. Court implied that an undue burden exists only if a court concludes that a regulation will prevent women from receiving an abortion: an undue burden exists only if there is proof the regulation will keep someone from getting an abortion 
(a) Undue Burden Test: whether law has purpose/effect of placing a substantial obstacle in the path of the woman seeking an abortion; not clear what a “substantial obstacle” is. Gov’t has compelling interest in regulating/prohibiting abortions to protect potential human life AND maternal health from the moment of conception (very different from Roe); states may regulate abortions pre and post-viability if no undue burden
(b) Standard for overruling: (Court applied these factors and decided not to overturn Roe)
(i) Whether the prior legal standard is unworkable, meaning judges can’t consistently apply it
(ii) Whether the legal standard has been relied upon
(iii) Whether there has been a doctrinal change in the law
(iv) Whether there has been a change in the facts
c) Whole Woman’s Health v. Hellerstedt (struck down a TX law imposing restrictions on abortion which imposed an undue burden on women)
(1) 2 TX provisions (physician’s hospital admitting privilege requirement and clinic’s ambulatory surgical center standard requirement) would close several abortion facilities throughout TX, reducing women’s ability to obtain legal abortions. Issue was whether these provisions violated women’s right to privacy within the meaning of the 14th Amendment’s DP clause. Held: Yes b/c the provisions imposed an undue burden (per Casey) on women’s ability to obtain abortions and did not provide significant health benefits (no legitimate state interest in upholding the provisions).
(a) Standard of Review: undue burden: whether regulation is a permissible means of achieving a legitimate interest
J. Federal Executive Power: Separation of Powers & Presidential Authority 
1. Overview
a) Federal Executive Power: Article 2: powers of the President (express and implied)
(1) Issue re whether the President acts w/in the scope of his implied or expressed powers by the Constitution and whether in doing so, the President is violating another constitutional provision. 
(2) Analyze Article II re whether the President acted within the scope of the power granted to him by the Constitution and whether the President is violating another constitutional provision 
(3) If a statute authorizes the President’s conduct, the issue is whether the statute is constitutional
b) Inherent Presidential Power: 
(1) Argument that the President is different from Congress (Congress can only act pursuant to enumerated powers); P may be able to act according to unenumerated powers (difference in wording b/w 1st and 3rd Articles)
(2) Not a lot of opinions re this issue b/c of the political question doctrine
c) Executive Privilege: ability of the President to keep secret conversations w/ or memoranda to/from advisors
(1) Constitution does not mention such authority, but several presidents have claimed it throughout American history: seen as necessary for presidents to receive candid advice. Executive privilege is also important to protect national security. If such information were made public, the President’s ability to get such advice would be materially hampered. 
(2) Issue re whether and under what circumstances P can invoke executive privilege
(3) Executive privilege is NOT absolute and must yield to the separation of powers (Nixon) to comply w/ the Constitution
2. Cases
a) Youngstown Sheet & Tube Co. v. Sawyer (federal executive power is limited by the Constitution; P can’t act as legislature)
(1) President Truman issued an order, authorizing the Secretary of Commerce to seize all steel mills after a dispute between the mill owners that would lead to a strike and halt the production of all steel, the materials of which are used for war products. Issue was whether the President acted within his constitutional power. Held: No because there was no statute authorizing the President to seize the mills, nor was there any express or implied authority in the Constitution. The President’s power to issue an order must stem either from an act of Congress or from the Constitution itself. The President exceeded his constitutional power by enacting a measure that was incompatible w/ an act of Congress; it was up to Congress to legislate laws regarding his authority to seize the mills. 
(a) Jackson’s Concurrence: 3 Zones of Constitutional Attack on P’s Powers (sets the majority opinion for analyzing the constitutionality of presidential actions)
(i) Zone 1: Authority is at maximum when P acts pursuant to express/implied authorization of Congress → presumption of constitutionality
(ii) Zone 2: Acting in absence of a congressional grant in which he acts pursuant to his independent powers. Middle ground where Constitution & Congress aren’t clear; Court would have to make a judgment call re whether presidential act was unconstitutional
(iii) Zone 3: Measures incompatible w/ Congress in which P acts pursuant to his own constitutional powers → presumption of unconstitutionality. Consider the president’s independent power minus the power Congress possesses over the same subject matter
(a) In this case, P’s seizure occurred under circumstances in which his power was most vulnerable to attack - took a measure that was incompatible w/ Congress’s expressed authority. Congress has the primary responsibility of supplying armed forces. 
b) U.S. v. Nixon (Court considers the constitutionality and scope of executive privilege, which is inherent but not absolute. Recognizes executive privilege as an inherent presidential power, but refuses to make it absolute)
(1) Nixon was order to produce by subpoena the tapes that recorded conversations in the Oval Office after the Watergate burglary, with which high officials were supposedly involved. Nixon refused, stating his federal executive privilege exempted him from having to comply with the subpoena. Issue was whether the President had an absolute right to immunity from the judicial process. Held: No because an unqualified executive privilege would conflict with Article III of the Constitution (judiciary has the power to review federal executive acts and declare them unconstitutional. Therefore, the executive power is not absolute). The generalized assertion of federal executive privilege must yield to the demonstrated, specific need for evidence in a pending criminal trial. 
(a) It was the role of the Court to determine whether the President had executive privilege and if so, its scope. Court recognized the existence of executive privilege but denied that this privilege was absolute. 
(b) In the absence of statutory authorization, a presidential action must be based on some provision of the Constitution
(c) Executive privilege must yield when there are important countervailing interests
(2) Doctrinal Takeaway: criminal investigation; it was Court’s job to determine whether P could exert executive privilege in this kind of case; Court didn’t avoid the issue by saying it was non-justiciable. Different case here b/c it involved a criminal investigation; no executive privilege to protect yourself against being prosecuted. NO person is above the law. 
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