Introduction

A. 5 Major Topics

a. Theories of C interpretation;

b. Judicial power;

c. Separation of power;

d. Federalism;

e. Limits on govt power – protection of individual rights.

B. Theory vs. Doctrine vs. Political Ideology

a. Theory: general method and/or set of ideas for approaching legal problem.

i. Ex. Originalism is a theory of constitutional interpretation.

b. Doctrine: rules that guide decisions in particular legal cases.

i. Strict scrutiny test for racial classifications.

c. Political ideology: positions & beliefs about govt structure & policies.

i. Ex. Political “liberal,” preferring candidates who vote for gun control, etc.

C. Constitution 

a. Background

i. Pre-govt idea of pure freedom/liberty.

1. But! Life can be nasty, brutish & short.

ii. We’re willing to give up some freedom for law & order.

1. Ex. Colonists gave power over to state/colony lived in.

a. States have police power – public health, safety & welfare.

iii. Ppl came together through states & created nat’l govt.

1. First nat’l govt is Articles of Confederation.

a. Nat’l govt weak b/c states had more power.

2. Constitutional Convention.

a. Approved/signed in 1787.

b. Passage of C by states uncertain.

c. Federalists – stronger nat’l govt.

i. James Madison, Alexander Hamilton.

ii. Worried that if not included on BofR wouldn’t be recognized as a right.

d. Anti-Federalists – weaker nat’l govt b/c tyranny.

i. They got BofR included.

iv. Fed govt power comes from C.

1. States presumptively have power, unless specifically prohibited.

b. Functions

i. Establishes nat’l govt w/ 3 branches.

ii. Separation of powers – no single branch can act in isolation.

1. How it works:

a. Enact laws – leg + exec.

b. Enforce laws – judicial + exec.

c. Prosecute – exec + judicial.

2. Protects individual liberties b/c makes it harder for fed govt to act.

iii. Federalism: relationship btwn fed govt & states.

1. Protects individual rights & civil liberties & keeps from tyranny.

2. Need fed govt to regulate commerce, get $$$, etc.

a. BUT make sure it has limited power compared to states.

b. Framers trusted states b/c seen as closer to the ppl.

i. Madison in Fed Papers – could be untrue b/c of small factions at local level.

c. Articles & 10th Amend say what fed govt can do – states just told what they cannot do. Reserved Powers.

iv. Limits govt power by protecting individual rights.

c. Structure

i. Original C – Articles 

ii. Bof R – Amend 1-10

iii. Post-Civil War Amend – 13, 14, 15

iv. Amend 16-27

C Parts

A. Article I

a. Creates leg branch – HofReps & Senate.

b. Defines how measure is enacted into law

i. Bicameralism

ii. Presidential signature or veto

iii. Veto override

c. Enumerates powers vested in nat’l govt

i. Tax & spend – general welfare & common defense

ii. Commerce Clause

iii. Powers over war

iv. Necessary & Proper Clause

d. Imposes certain limits on exercise of govt power

i. Habeas corpus & others

ii. Protection of enslavement of blacks

B. Article II

a. Creates office of Pres

i. Method of election

ii. Term of office

iii. Succession

iv. Impeachment

b. Defines Pres powers

i. Vesting Clause – all exec powers

ii. Commander in Chief

iii. Pardons

iv. Treaty & appts – shared w/ Senate

v. Receive ambassadors

vi. Take care laws are faithfully executed

C. Article III

a. Creates S.Ct.

i. Defines original & app jsdx.

ii. Exceptions clause – app jsdx.

b. Provides for creation of fed judiciary – power to Congress to do this.

c. Vests judicial branch w/ jsdx over certain “cases” and “controversies.”

i. Fed question, diversity, etc.

d. Provides right to jury for all criminal trials.

e. Defines & limits crime of treason.

f. What is the “rule”?

i. Nine justices – the rule is a function of which approach won the majority.

1. Majority = at least 5 of 9 votes.

2. <  5 votes – rule is narrowest grounds on which the case was decided.

3. You’re good when it says…The Opinion of the Court is…

D. Assorted other articles

a. Article IV – full faith & credit.

i. Interstate privileges & immunities

ii. Interstate rendition of fugitives

iii. Fugitive slave rendition

iv. Admission of new states

v. Congressional power over territory and property belonging to the US

vi. Guaranty clause

b. Article V – amend process.

i. Proposed by Congress – 2/3 of each house

ii. Convention – on petition of 2/3 of states

iii. Prohibits amendments to end trade of slaves until 1808

iv. State equality of suffrage in Senate guaranteed

c. Article VI

i. Acceptance of previously incurred debts

ii. Supremacy Clause

iii. Oath of Office – no religious test.

d. Article VII – ratification process.

E. Bill of Rights

a. 1st – speech, religion

b. 2nd – right to bear arms

c. 3rd – quartering of soldiers

d. 4th – search & seizure

e. 5th – due process, takings, self-incrimination

f. 6th – speedy trial, impartial jury

g. 7th – civil jury

h. 8th – bail, cruel & unusual punishment

i. 9th – unenumerated rights

j. 10th – reserved powers – state action OK unless specifically prohibited but fed action only OK if specifically delineated.

F. Other Amend

a. 13th – slavery prohibited

b. 14th – citizenship, DP, EP, P&I

c. 15th – race/vote

d. 16th – income tax

e. 17th – direct election of Senate

f. 19th – sex/vote

g. 25th – Presidential succession

h. 26th – age/vote

Judicial Power

A. Judicial Power

a. Duty of judiciary to interpret the law.

b. Crux of Ct. power = respect for the institution so integrity of Ct. crucial.

c. Power of judicial review = power to invalidate laws & exec acts.
i. Not in Article III ( comes from Marbury.

ii. Marbury is a case about judicial power & increasing it.

d. Debate about how to constrain power.

i. Interpretive limits – how C should be interpreted.

ii. Congressional limits – ability of Congress to restrict fed court jsdx.

iii. Justiciability limits – judge-made doctrines limit what fed courts can decide.

B. Power of Judicial Review

a. Marbury v. Madison: Marbury commission withheld after TJ inaugurated.

i. Marbury writ of mandamus in Ct. Original jsdx b/c 1st place case brought.

ii. Analysis:

1. Marbury has right to comm – TJ non-discretionary duty to deliver it.

a. Ct. can review non-discretionary exec acts.

2. Does Ct. have jsdx to give him a remedy?

a. Judiciary Act of 1789 seems to give Ct. jsdx. 

3. BUT! Problem is the Act gives Ct. jsdx not allowed under C.

a. Ct. only has app jsdx & weird ambassador situations.

b. Act expands scope of Ct.’s power outside what’s permitted.

4. Ct. declares Act unconstitutional ( Marbury is SOL.

iii. Takeaway: Role of Ct. to declare laws unconstitutional.

1. C written – no point in this if courts can’t enforce it.

2. Judicial function – interpreting laws is a proper role for the Ct.

3. Article 3 gives Ct. jsdx to all cases arising under the C – wouldn’t make sense to give courts judicial power and not let them exercise it.

4. C restricts Congress – crazy not to let Ct. enforce restrictions.

5. Judges take oaths to enforce the C so have to be able to enforce it.

6. Law repugnant to the C is void – all parts of govt bound by C.

b. Why is this case significant?

i. Creates authority for judicial review of EXECUTIVE actions.

1. Failure to deliver the commission unconstitutional.

ii. Establishes authority for judicial review of LEGISLATIVE actions – Congress can’t pass laws that violate C.

1. Judiciary Act of 1789 unconstitutional.

c. Marshall being canny – didn’t want to piss off TJ & Madison by making them give Marbury the commission and have them ignore the Ct. and take away all its power.

i. Also tricky b/c established Ct. has power, but didn’t exercise it here.

ii. Preserved Ct’s integrity.

iii. Nobody struck down a fed law as unconstitutional until 1887.

C. Judicial review of state judgments

a. Marbury gave Ct. authority to review fed exec & leg – not state.

b. Judicial review of state court decisions established in 2 cases in 1800s.

i. Martin v. Hunter’s Lessee: land dispute. M got it from British lord, H said VA got it before treaties giving Brits land ownership rights in US.

1. Ct. ( reversed VA Ct. Fed treaty controlling & M got the land.

2. VA challenged Ct.

a. C made Ct. & Congress can make lower fed courts.

b. If Congress didn’t make fed courts then Ct. would only review original jsdx cases, unless also could review state decisions.

c. Thus, b/c lower fed courts not req’d, and original jsdx cases limited ( for Ct. to be valid check in fed govt must also have power over state decisions.

c. Why does Ct. have power to review state court decisions?

i. Uniform interpretation of fed law – don’t want all state to interpret differently.

ii. Fed courts textual analysis.

iii. State judges elected so decisions could be politically motivated.

D. Interpretive Limits

a. Narrow discretion to interpret C to limit judicial power.

i. Originalism: Ct. can protect C rights if clearly in text or intended by framers.

1. B/c democracy = rule by elected officials – not Ct. imposing values.

2. If C silent on issue ( leg has to pass a law.

3. Evolution ONLY by amendment.

4. Time machine to what C meant at time written.

5. Some originalists: specific intent of framers. Others say abstract intent.

a. Scalia ( meaning of C from text & practices at time ratified.

ii. Textualism: look to text of the C to decipher meaning.

b. Substantial discretion to determine meaning of C.

i. Nonoriginalism/evolutionary approaches: C should evolve by interpretation. Values approach to interpretation.

1. C should evolve to meet societal needs.

a. Ex. EP = no racial segregation. But framers were into it.

b. Ex. No lady voting rights in original C. Now we can vote.

2. Non: tradition, natural law, improve govt process, modern values, etc.

3. Ct. looks at traditions of Nation to decide whether C protects rights.

4. 8th Amend cruel & unusual punishment – we view differently now.

c. Precedential/doctrinal: most commonly used method.
d. Sources of C interpretation

i. Primary

1. Text of the C

2. Original C history

3. Overall C structure

4. Values in the C

ii. Secondary

1. Judicial precedent

e. DC v. Heller: does DC have power to pass leg that outlaws handguns.

i. Issue: is the govt properly acting w/in its realm?

1. If law outside realm (govt improperly w/in civil rights/liberties arena.

2. 2nd Amend enumerates right to bear arms – who can bear arms?

ii. Holding: govt can reg guns, no standard of review, and 2nd Amend fund right.

iii. Majority analysis: 

1. Textualism: finds in 2nd Amend right to bear arms, including for militia, but not ONLY for militia.

a. Scalia thinks the militia is the American ppl.

2.  Originalism: English BofR, analogous state constitutions, etc.

3. Evolutionary: post-Civil War era – tried to disarm blacks but 2nd Amend read as letting them have guns for self-defense. 

4. Precedent: case dissent cites not precedent re guns for nonmilitary use.

iv. Dissent – Stevens: finds in 2nd Amend right for guns for militia service. 

1. Textualism: 2nd Amend gives right to bear arms for militia service.

2. Originalism: framers intended to arm members of state militias.

3. Precedent: keep interpreting 2nd Amend how we’ve done so in the past.

v. Dissent – Breyer: 

1. Pragmatic: using real world info.

2. Interest balancing test: effects of future gun regs on competing interests of state & ppl’s right to bear arms.

E. Justiciability

a. Justiciability = judge-made rules that define & limit powers of Article III courts.

i. Limits court but court sets rules on the limits.

ii. Preserves power & credibility – control who gets in the door.

b. Case or controversy req – 5 doctrines to satisfy this:

i. No advisory opinions – no answers to hypo questions.

ii. Standing.

1. Basic C reqs – need all 3:

a. Injury: concrete, particularized, actual/imminent, & legally cognizable.

b. Causation: P’s injury traceable to D’s action.

c. Redressability: relief sought must alleviate P’s injury.

2. Add’tl reqs – not req’d but good idea to address.

a. No 3rd party standing to assert another’s rights.

b. No standing for generalized grievances.

iii. Ripeness – too soon? No going to court before law enforced against you.

iv. Mootness – too late? Ongoing injury.

1. Exceptions:

a. Repetition – facts of short duration. Roe v. Wade.

b. Voluntary cessation.

c. Class actions.

v. Political question doctrine – political question so we’re not going to decide it.

1. Ex. Immoral war – S.Ct. can’t decide that if Pres decides to go to war.

F. Handout #1

a. Bork – quintessential originalist – when is authority legitimate?

i. S.Ct. can’t be naked power organ ( principle must control decisions.

1. Principled decisions rest on reasons w/ respect to all issues in a case.

a. Brown didn’t rest on principles – about personal values.

2. Neutral application of principles – judges can’t use own values.

ii. Problems when courts exercise power to invalidate act of branch of govt.

iii. Madisonian system – balance majoritarianism & counter-majoritarianism.

1. Majority tyranny: can’t control everything just b/c majority – shouldn’t invade individual freedom.

a. Concern w/ leg overstepping powers.

b. If problem w/ this ( change via dem process not via Ct.

2. Minority tyranny: Ct. oversteps majority and defines everyone’s rights.

a. Base decisions on clear rules & C – not on personal values.

b. No unenumerated rights – not a fan of Griswold.

3. Tread lightly btwn the 2 – majority can’t infringe individual freedoms. Ct. can’t impose own values.

iv. When the C is silent the Ct. cannot use its own values to make judgments.
1. If rights & liberties specified in C ( Ct. doesn’t need to make fundamental value choices to protect them.

b. Brest – not super down w/ originalism.

i. Problems w/ originalism:

1. Which framers’ opinions mattered?

2. Which texts have the answers?

3. Pro – constrains judges’ power – keeps them from storming around doing their thing.

ii. Generally moderate originalism used more than strict.

1. General purposes > precise intentions.

iii. Textualism: plain meaning of the text.

1. Linguistic context.

2. Social context. 

3. Strict textualism: construe words & phrases narrowly & precisely.

iv. Intentionalism: interpret provision by finding intentions of who adopted it.

1. Texts can be useful.

2. Adopters = some portion of delegates to Philadelphia Convention & majorities/supermajorities in ratifying conventions in 9 states.

3. Circ evidence to get general or collective intent.

4. Strict intentionalism: give effect to intent of framers.

5. Analysis

a. Immerse in world of adopters to understand perspective.

b. Figure out their intent & intended scope of the provision.

c. Translate to our time & apply to situations they didn’t foresee.

c. Posner – pragmatist.

i. Best decision while considering present & future needs.

ii. Precedent not end in itself but means for getting best result in present case.

1. Trade-off btwn substantive justice & maintaining certainty & predictability of the law.

iii. Precedent, statutes, Cs – sources about likely best result – not absolute.

iv. Judges need to analyze a case and not just react to it.

v. Evolving theory – not constrained by the past.

1. If legal decisions don’t answer the question in a way that makes sense & if C doesn’t make sense here ( I’m going to add value.

The Federal Executive Power

A. Separation of Powers

a. Theory as to how to avoid tyranny & protect individual liberties.

b. Historically: revolutionary US worried about tyrant so exec power weak.

i. Now it’s much stronger – big concern w/ too much power in exec branch.

c. Branches have weapons to keep each other in check.

i. Veto power ( leg can override.

ii. Pres appoints justices ( leg has to approve.

iii. Ct. can declare laws unconstitutional.

iv. Judges for life.

B. Inherent Presidential Power

a. Article II, Section 1, Clause 1: exec power vesting clause. 

b. When can the pres act?

i. Express C authority: w/in scope of granted power & not violating C provision.

ii. Statute OKing conduct: make sure the law is constitutional.

iii. No constitutional or statutory authority ( 2 major theories:

1. Formalism – old approach.

2. Functionalism – modern approach.

c. Formalism: B&W separation of powers. Bright lines btwn functions of branches based on C.

i. THIS IS NOT THE MODERN APPROACH.

ii. Justice Black.

iii. Analysis:

1. What sort of power being exercised?

2. Who is exercising the power?

a. Wrong branch ( Ct. strikes down action.

iv. Youngstown: steel mills. Does Pres have inherent unenumerated powers? 

1. No ( only enumerated powers!

2. Who is exercising power? President.

3. What’s he doing? Take care clause = pres can execute laws but not make them.

4. This was leg power – Truman violated C.

d. Functionalism: looks to functions of branches & some instances where presidents can do things that seem leg in nature.

i. THIS IS THE MODERN APPROACH – 3 zones theory.
ii. Justices Jackson (3-zones), Douglas, Frankfurter, Vinson.

iii. Emphasis on checks & balances.

iv. Not focused on strict separation of powers – asks whether the action undermined the independence or a core function of another branch?

v. Youngstown: Does Pres have inherent unenumerated powers?

1. Yes ( vesting clause for exec more open-ended than for Congress.

2. 3 zones – Jackson: we’re in Zone 3 b/c Congress said no.

a. Zone 1: max pres powers – express/implied OK of C.

i. Seizure of steel mills pursuant to Act of Congress would have strongest presumption as to validity.

b. Zone 2: twilight zone – inherent powers – depends on particular circs.

c. Zone 3: weakest – against Congress express/implied will.

3. Usurping power – Douglas: 

a. Pres is “taking” but no power to compensate – usurping leg.

b. Inherent powers if don’t usurp enumerated powers of other branches. 

vi. US v. Nixon: Nixon refused to turn over tapes b/c exec privilege.

1. Issue 1: core function of Ct. to interpret what is/isn’t privileged.

2. Issue 2: no exec privilege b/c can’t just claim privilege for everything ( this relates to a criminal prosecution.

3. Usurpation: if you keep tapes usurp Ct. power to prosecute criminally. 

e. 4 Models of Analysis from Youngstown:

i. Explicit authority: needs C/statutory authority – no inherent power.

ii. Usurpation: act w/o C/statutory authority unless usurps “central function” of another branch of govt.

iii. 3 Zones: pres can act if C AND Congress silent ( START HERE.

iv. C prohibition: pres can act unless violates explicit C provision.

C. Foreign Policy vs. Domestic Affairs

a. C doesn’t say much about foreign policy decision-making.

i. Article I, Sec 8: Congress has power to regulate commerce w/ foreign nations.

b. 3 issues:

i. Are foreign policy & domestic affairs different under the C?

1. More inherent authority re foreign policy than domestic affairs?

ii. What are the C limits on agreements w/ foreign nations?

1. Can pres use exec agreements instead of treaties?

iii. How is decision-making authority over war powers allocated?

c. Framers’ intent tricky b/c modern tech affects this area.

i. Very few judicial decisions in this area of C law.

ii. Foreign policy = non-justiciable political questions (  exec & leg resolve.

d. Foreign policy & domestic affairs

i. Curtiss-Wright: Roosevelt order no munitions to Bolivia in a border dispute.

1. Takeaway: strong articulation of inherent pres foreign policy powers.
2. C limits domestic affairs for 3 branches. Silent on foreign affairs so unlimited power there.

a. States can’t engage in foreign affairs ( it’s for fed govt.

3. NOTE: This case has been criticized – something to mention in exams.

e. Treaties & exec agreements

i. Article II, Sec 2 gives pres power to make treaties if 2/3 of Senate OK.

ii. Treaty: negotiated by pres & effective when OK’d by Senate.

iii. Exec agreement: effective when signed by pres and other head of govt.

iv. Dames & Moore: Iran hostages & froze banks w/ exec order.

1. Takeaway: exec agreements are OK ( huge allocation of foreign policy power. Anything a treaty can do an exec agreement can do.

2. Ct. has never declared exec agreement unconstitutional for usurping Senate’s treaty-approving function.

f. War powers

i. War powers resolution all we have – no case law.

1. Congressional interpretation of what C requires.

2. Based on originalism & framers’ intent.

ii. Bloomberg article on Syria – War Powers Act – is it constitutional?

1. Problem ( fought so differently from what framer’s imagined.

2. Evolving analysis maybe better. 

3. Do we agree pres has authority to attack Syria w/o Congressional OK?

4. Pros – why does pres have power to act w/o OK from Congress?

a. Originalism & framer’s intent.

b. Interpretation based on what should be exec powers ( C structure, separation of powers, Commander in Chief power.

5. Cons – why doesn’t pres have power act w/o OK from Congress?

a. Pres is Commander in Chief but Congress has power to declare war & sets parameters for what pres needs to comply w/.

b. Separation of powers & checks/balances crucial in this area.

c. Acts as Commander in Chief AFTER Congress says go.

iii. How would Justice Jackson’s 3 zone analysis work here?

1. Zone 1 – no explicit power to declare war/go to war.

2. Zone 2 – Congress made War Powers Resolution so express no.

a. What if pres said it was unconstitutional?

3. Zone 3 – if Congress doesn’t approve then exec power a no go.

4. Pres will argue ( we’re in foreign policy zone, which is different from domestic. My power different/larger here.

a. Curtiss-Wright: I have inherent foreign power not Congress.

iv. Doctrinal Rule: acknowledge no cases to cite to about exec power & war.

Federalism & Fed Leg Power

A. Congress & the States

a. Basic principle of US govt:

i. Article I – Congress can act only if express/implied authority in the C.

1. States have general police power. Limited only by what C prohibits.

2. Fed govt = govt of enumerated powers – NOT inherent powers.

3. BUT they are SUPREME powers – supremacy clause.

ii. 10th Amend – reserved powers doctrine: Power not delegated to fed or prohibited to states by the C ( reserved to the states or the ppl.

1. Judicial limit on Congress’ power in order to protect state govts? OR

2. Reminder that Congress can act only w/ express/implied authority, and states can act unless prohibited by C?

B. Analysis of a congressional act:

a. Step 1: Is the law enacted to accomplish an END w/in scope of Congress’s authority under the C and is the MEANS appropriate to the end?

b. Step 2: If so, does the law violate C provision – federalism or 10th Amend?

c. McCulloch v. Maryland: Bank of US renewed after War of 1812. MD wanted to tax.

i. Issue: Can fed govt make Bank / can MD tax Bank? 

1. About federalism – how big should fed box be compared to state box?

ii. Does C give Congress power to create the Bank? YES.

1. Step 1: Is law that creates Bank enacted to accomplish an END w/in scope of Congress’s authority under C & is MEANS good fit? YES.

a. Enumerated powers of purse & sword – the ENDS.

b. Necessary & proper clause gives implied powers to use MEANS for purse & sword powers. Bank is necessary & proper.
c. There’s a fit ( YES they can make the Bank.

2. Step 2: Does law violate C – federalism (takes state sovereignty) or 10th Amend? NO.

a. Sovereignty w/ ppl ( NEVER w/ state or fed govt.

i. Marshall says Ppl ( states AND ppl ( fed govt.

b. MD says unenumerated powers for states via 10th Amend.

i. Marshall says no 10th Amend problem – fed supreme.

3. Can MD tax the Bank? NO.

a. No – C is supreme law – taxing is power by MD over fed govt. 

d. What can Congress do?

i. Enumerated means to achieve unenumerated ends.

ii. Unenumerated means to achieve enumerated ends.

iii. Enumerated means to achieve enumerated ends.

iv. No unenumerated means for unenumerated ends.

C. Federalism: division of power btwn state & federal govt.

a. Meaning of federalism:

i. Pro-National Govt – 1780s Federalists:

1. John Adams – wanted Judicial Act C – Ct. can’t invalidate fed laws.

ii. Pro-State Rights – 1780s Anti-Federalists:

1. 1780s Anti-Federalists

a. TJ – Ct. shouldn’t have power to tell exec what to do.

b. 2 normative questions that pop up in federalism over history:

i. How important is protection of state sovereignty & federalism?

1. Ct. shouldn’t impose internal/external limits to invalidate fed laws. OR

2. Ct. should use federalism to constrain leg power.

a. Reduce chance of fed tyranny;

i. Contra – judicial review is check on fed power.

b. Enhance dem rule by making govt close to ppl;

i. Contra – special interests dominate small local govt.

c. States can be labs for new ideas.

i. Contra – how to balance experimentation w/ fewer protections for individual liberties?

ii. Role of judiciary to protect state prerogatives or left to political process?

Commerce Clause – Scope of Congressional Power & Federalism

A. Commerce Clause: Congress has power to regulate commerce w/ foreign nations, among the several states, w/ Indian tribes. Art 1, sec 8, clause 3.

a. Practically ( authority for broad fed leg – crim, securities, civ rights laws, etc.

b. Most decisions about scope of Congress power & federalism from Commerce Clause.

c. Eras of Commerce Clause jurisprudence:

i. Initial era ( commerce power broadly defined but minimally used.

ii. 1890s-1937 ( narrowly defined scope of power & used 10th Amend as limit.
iii. 1937-1990s ( expansively defined scope of power & no 10th Amend as limit.

iv. 1990s-present ( narrowed scope of power & revived 10th Amend as limit.

d. Throughout 4 eras S.Ct. thinks about:

i. Is commerce one stage of business or all aspects of business?

ii. Is among the several states limited to direct effects on interstate, or can intrastate activities ever fall under commerce clause powers?

iii. If Congress w/in scope of commerce power, can 10th Amend externally limit?

B. Defining the Commerce Power: the Initial Era
a. Gibbons v. Ogden: steamboat monopoly in NY – can fed govt give a license?

i. Issue: Scope & definition of Congress commerce power.

ii. Rule: Commerce = intercourse, including navigation. Among the states means intermingled w/ more than 1 state. 10th Amend politically enforced. 

b. Post-Civil War: Ct. cont’d expansive definition of commerce from Gibbons.

i. Daniel Ball: broad authority to license intrastate ships if had goods from/going to another state.

ii. Trademark Cases: invalidated fed law establishing fed system for registering TMs – totally intrastate businesses & transactions. Kind of overinclusive.

C. Limited Federal Commerce Power: 1890s-1937
a. Main takeaway: con law now is a reflection of this era.

i. 1995 1st time since 1937 Ct. invalidated law for exceeding commerce scope.

b. 3 rules:
i. Narrow definition of commerce.

ii. Among the states = direct effect on commerce btwn states req’d.

iii. 10th Amend limits congressional commerce power.

c. Industrial Revolution & Congress used Commerce Clause more to regulate business.

i. Justices were laissez-faire & opposed govt economic regs.

ii. Ct. invalidated:

1. Fed laws for exceeding scope of commerce power or violating 10th Amend.

a. Ex. Fed min wage exceeded scope & usurped states.

2. State laws b/c interfered w/ freedom of K under DP Clause.

a. Ex. State min wage interfered w/ freedom of K under DP.

d. Dual Federalism: fed & state govt separate sovereigns w/ zones of authority. Judicial role to interpret & enforce C to protect state zone w/ 10th Amend.

i. Narrow definition of commerce to preserve state zone of power – fed could only reg what falls into “commerce.”

1. Commerce = distinct from mining, manufacturing, production.

2. Ex. Sherman Antitrust Act couldn’t stop sugar refining monopoly b/c monopoly in production/manufacture & not in “commerce.”

ii. Narrow definition of among the states – only reg when substantial direct effect on interstate commerce.

1. Shreveport Rate Cases: upheld fed INTRAstate railroad rates b/c directly impacted interstate commerce – charge same for shipments to TX, whether originating in Louisiana or Dallas.

2. Diff btwn indirect & direct random & confusing.

a. Sick chickens: no good b/c indirect effect on interstate commerce – chickens ended in NY but from out of state.

b. Cattle prices at stockyards: stream of commerce idea. Upheld law regulating prices b/c stockyards stopping point for cattle to enter stream of commerce.

iii. 10th Amend keeps state zone of activities – fed laws can’t invade.

1. Even if commerce & among the states ( can’t invade state zone.

2. Reserved mining, manufacturing & production to states.

3. The Child Labor Case: fed law no interstate shipments of goods made by child labor. Reg goods based on production – state police power.

4. The Lottery Case: Upheld fed law prohibiting interstate shipment of lottery tix – reg interstate commerce includes prohibiting items.

D. Broad Federal Commerce Power: 1937-1990s

a. After 1937 – Congress can regulate:

i. Channels of interstate commerce; (Heart of Atlanta)

ii. Instrumentalities of interstate commerce; (Shreveport Rate Cases)

iii. Activities that substantially affect interstate commerce. (NLRB).

b. 1937 – Great Depression – laissez-faire harmful.

i. Roosevelt threatened to change # of justices – then Roberts changed his vote.

1. Nothing saying # justices – check on judges if usurping leg power.

2. Could be seen as exec usurping judicial power.

3. Ct. integrity diminished, whole country angry. Maybe Roberts woke up & said, my personal policy choices not as important as integrity Ct.

ii. Ct. up until now getting in the way of congressional will – major theme.

c. Broad definitions loosened internal limits & no 10th Amend as external limit.

i. Step 1: Whether law w/in Congress power under Commerce Clause.

ii. Step 2: Does it violate the 10th Amend ( NOBODY CARES.

d. 3 major decisions expansively defined scope of commerce power:
i. NLRB v. Jones & Laughlin Steel: fed labor relations act is valid.

1. Commerce = more than literal commerce.

2. Realistic look at how economy works.

a. Pre-1937 focus on literal movement of goods – channels & instrumentalities.

b. Now we look at activities, too.

3. Deferential to fed laws – no 10th Amend analysis.

ii. US v. Darby: fair labor standards act is valid.

1. Regs about conditions under which products put into commerce OK.

a. INTRAstate activities affecting interstate commerce.

2. Act not focused on public health, morals & welfare ( this is OK.

3. 10th Amend just reminder that Congress needs C authority to act.
iii. Wickard v. Filburn: Agricultural Act can reg wheat for private consumption.

1. Commerce = substantial economic effect, direct or indirect.

2. Congress can regulate trivial INTRAstate activities that cumulatively have substantial effect on INTERstate commerce.

3. Rational basis review – deferential to Congress.

e. Decisions that defined commerce among the states: 
i. Heart of Atlanta Motel: Civil Rights Act constitutional.

1. Congress can reg local stuff w/ substantial & harmful effect on INTERstate commerce.

a. Evidence here = substantial/harmful effect.

2. Primary purpose of a law doesn’t have to be economic to be valid.

ii. Katzenbach: BBQ restaurant – Civil Rights Act still valid.

1. Refining substantial effect – can be trivial INTRAstate but in the aggregate has a substantial effect INTERstate.

2. Differs from Heart – evidence here doesn’t = substantial effect alone.

3. Congress needs decent argument that protects commerce somehow.

iii. Perez: Loan sharks & Consumer Credit Protection Act – valid.

1. Rational basis: organized crime costs $$/years. Loan sharks part of it ( reg loan shark means rsbly related to ends of no organized crime.

2. Doctrinal shift in dissent: INTRAstate state crime that should be left to states – 1st time 10th Amend brought up since 1937.

3. 10th Amend appears in dissent after being mostly ignored.

f. Reject tradt’l state & local govt function test as external limit.
i. Nat’l League of Cities: fair labor standards act –state employee min wage. 10th Amend violated if law interferes w/ tradt’l state & local govt functions. 

ii. Garcia v. San Antonio Metro Transit: Overrules tradt’l state & local govt functions rule from Nat’l League – unworkable. 

E. Narrowing Commerce Power & 10th Amend Revival: 1990s-Present

a. Focus on 2 questions in modern cases:

i. Descriptively: what principles does Ct. articulate as to when Congress exceeds scope of Commerce Clause authority & when it violates 10th Amend?

ii. Normatively: does the Ct. persuasively justify desirability of these limits on fed powers?

b. Step 1: Does it exceed scope of commerce power? Ct. now finding laws do.

i. US v. Lopez: Gun-Free School Zones Act.

1. TX: There is no relationship to interstate commerce here!

2. Govt: Making broad leg for 60 yrs and think there’s a rational basis. 

3. Crim law not commerce-related – even if commerce broadly defined.

4. Law invalid b/c:

a. Not essential part of larger reg scheme that would be undercut unless intrastate activity regulated.

b. B/c not reg scheme – can’t do Wickard aggregation.

c. No jsdxl element in statute. Loose fit btwn ends & means.

d. No Congressional findings – could help Ct. evaluate whether activity substantially affect interstate commerce.

5. States as labs idea.

ii. Morrison: reaffirmed Lopez. Provision of Violence Against Women Act.

1. Presume constitutionality to start.

2. Non-commercial/economic leg.

a. No jsdxl element.

b. Congressional findings – mere “but for” effect no good.

i. If non-economic then won’t aggregate. 

ii. Wickard & Heart narrowed.

c. Not part of broader economic reg scheme.

iii. Gonzales v. Raich: Congress can reg INTRAstate markets for medical MJ produced & consumed locally.

1. Still good law.

2. Commercial b/c can be sold as a commodity.

3. Wickard aggregation principle – there’s a substantial effect.

4. Scalia concurrence: ends of CSA enumerated in commerce clause & CSA necessary & proper means for achieving end.

a. Scalia is crazy ( this argument would make the gun law valid.

c. Step 2: 10th Amend revived as external limit via anti-commandeering doctrine.

i. NY v. US: low level radioactive waste statute.

1. Problem: forced state to create & undertake a regulatory program.

2. 10th Amend: no commanding states to take leg actions.

a. Ct. saw act as direct order to state to reg in a certain way that didn’t give state an out/viable alternative.

ii. Printz v. US: Brady handgun act req’d state officials do background checks.

1. Problem: forced state execs to implement fed priorities.

2. 10th Amend: no commanding state execs to implement fed priorities.

iii. Reno v. Condon: regulated how/if states could sell DMV info to businesses.

1. Step 1: w/in powers b/c it’s selling stuff – commerce.

2. Step 2: not forcing states to set up reg schemes so OK.

a. Forcing states as database owner to comply w/ fed regulations.

F. Wrapping it up

a. Step 1: Does Congress have a rational basis to conclude that economic activity cumulatively has a substantial effect on interstate commerce?

i. Is there activity?

ii. Is it commercial (economic) or non-commercial (non-economic)? This is where you argue ( easier standard if it’s commercial/economic. 

1. Commercial: See Raich, Wickard, Heart of Atlanta ( apply Wickard aggregation principle to see if trivial effects add up to substantial.

2. Non-commercial: See Lopez & Morrison ( apply Lopez Factors to see if substantial effects.

a. Leg findings may help but not determinative.

b. Specific jsdxl element.

c. Whether essential part of larger reg of economic activity.

iii. Not the test:

1. Direct vs. indirect (pre-1937 test).

2. Local vs. national.

b. Step 2: Is Congress w/in bounds of external limits set by 10th Amend?

i. Anti-commandeering doctrine: see Printz, NY v. US.
1. Fed law can’t compel:

a. State to install reg scheme;

b. State exec officials to implement fed priorities;

c. State to implement fed priorities.

2. Reno v. Condon: not commanding – making states comply w/ fed regs.

ii. Clear statement rule: presume Congress didn’t intend to infringe on state sovereignty unless clear statement Congress intended to infringe/usurp. Otherwise, interpret narrowly to make sure it doesn’t infringe.

1. US v. Jones: Arson Act – interpreted narrowly to decide didn’t intend to apply to arson of dwelling b/c would cause issues about if valid under Commerce Clause.

2. Migratory Birds Case: did Clean Water Act apply to intrastate navigable waters b/c migratory birds were there? No b/c that would make the act questionable, and clearly Congress didn’t want that.

c. Dormant Commerce Clause: Congress can pass laws to reg interstate commerce – states can’t pass leg to improperly burdens/discriminates against interstate commerce.

i. Self-executing.

ii. Applies even in absence of conflict btwn state & fed statutes – but Congress can let states pass statutes that would otherwise be barred by clause.

iii. Gibbons talked about how Congress had power to reg interstate commerce & that this power ultimately limited states’ ability to do so.

Incorporation

A. Introduction

a. Not much in the C about individual liberties.

i. Some mentions of individuals in assorted articles.

1. Art 1, sec 9 – habeas corpus suspended only if rebellion/invasion.

2. Art 1, sec 10 – no laws impairing K obligations.

3. Art 3, sec 2 – jury trial for crimes & in state where crime committed.

4. Art 3, sec 3 – treason deets, family of traitor can’t be punished.

5. Art 6 – no religious test as qualification for public office.

ii. Minor compared to BofR liberty protections.

b. Why so little about individual liberties in C?

i. Enumeration of rights unnecessary b/c created govt w/ limited powers & so no authority to violate basic liberties.

ii. Worried they would leave some out.

iii. Anti-Feds added in BofR. 

B. Privileges & Immunities Clause

a. 2 P&I clauses

i. 14th Amend: no state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.

1. Idea this could be used to apply the BofR to the states – BofR seems like a foundational privilege or immunity of citizenship.

ii. Art 4, sec 2: comity clause – states can’t deny citizens of other states the P&I of its own citizens.

b. Slaughter-House Cases: slaughterhouse monopoly to one company & all the butchers sued – argued impermissibly violated right to practice their trade.

i. Rule: Can’t use P&I clause to apply BofR to states – it’s a nullity.

ii. Analysis: Butchers argue state encroaching into civil liberties box – butchers have rights conferred by 13th & 14th Amend that state violated.

1. 13th Amend – no involuntary servitude – Ct. not impressed.

2. 14th Amend – P&I to practice trade. Ct. says it’s just to restrict fed govt. P&I of citizens of US and NOT P&I of citizens of states & US.

a. Interpreted DP Clause as only procedural.

b. EP was only to protect blacks.

3. Note: if modern commerce clause analysis had existed ( butchers would have used that.

c. Tension btwn this & civil rights cases – they’re about what the 14th Amend means.

i. 2 views of purposes of post-Civil War amends:

1. Achieve govt colorblindness – colorblindness principle.

2. No subordination b/c of protected traits – anti-subordination principle.

d. Saenz v. Roe: 1st & only time Ct. use P&I clause to invalidate state law.

i. CA statute limiting max welfare benefits to new residents.

ii. Held: law invalid b/c limited citizens’ P&I to travel.

C. Incorporation

a. Does BofR apply to the states? Yes.

b. Does the BofR DIRECTLY apply to the states? No – see Barron v. Baltimore.

c. Barron v. B’more: no ships in b/c city diverted streams. Can Barron use 5th Amend takings clause against Maryland?

i. Rule: BofR limits fed govt not states b/c they have own constitutions.

1. Sovereignty w/ the ppl. They gave some liberties to fed govt via the C, but didn’t necessarily give those same ones to state govt.

d. So how has Ct. made BofR provisions applicable to state govts?

i. Incorporation under 14th Amend DP: Nor shall any state deprive any person of life, liberty, or property, without due process of law…
ii. Early 20th century Ct. decided DP clause had substantive component.

1. Overruled Slaughterhouse that only procedural.

e. Incorporation cases

i. Chicago, Burlington & Quincy Railroad: DP clause keeps states from taking prop w/o compensation – practically incorporated Takings Clause via 14th.  

ii. Twining v. New Jersey: brought up incorporation.

iii. Gitlow v. NY: 1st Amend applies to states via incorporation in 14th DP Clause.
iv. Powell v. AL: applied 6th Amend to states in capital punishment cases.

v. McDonald: handgun case post-DC v. Heller that incorporates 2nd Amend.

1. Confirms incorporation via substantive DP in 14th Amend.

2. Scalia not stoked about incorporation via DP but stare decisis wins.

f. Incorporation Debate: how to decide which BofR provisions incorporated.

i. Incorporate EVERYTHING – Justices Black & Douglas:

1. Black is b&w textualist – recall Youngstown.
2. If left to Ct. discretion – too much power to selectively apply.

ii. SELECTIVE Incorporation – Justices Frankfurter, Cardozo, Harlan:

1. Fund rights & natural law to decide which BofR amend  incorp.

2. Ct. decides tradt’l/fund rights. Some BofR sufficiently fund to apply to state & local govt.

3. Judicially defined.

4. What we do. Practically Black won b/c most things incorporated.

g. How does the Ct. decide which rights sufficiently fundamental?

i. Precedent:

1. Palko: 5th Amend dbl jeopardy incorporated. 

2. Adamson: 5th Amend right to not self-incrim incorporated.
3. Duncan: 6th Amend right to crim jury trial incorporated.

ii. Traditions Test: 
1. Duncan: Is right fundamental to the scheme of American justice?

2. Palko: Is right at issue implicit in the concept of ordered liberty & so rooted in traditions & conscious as a ppl to be fund?
iii. Only a couple BofR rights not incorporated.

1. 7th Amend – civil jury right.

2. 5th Amend – grand jury indictment.

3. 2nd Amend – not a fundamental right before.

a. DC v. Heller – it’s now a fundamental right.

b. McDonald decided yes, incorporate it.

4. Never decided:

a. 3rd Amend – quartering soldiers.

b. 8th Amend – excessive fines.

D. State Action

a. State action doctrine: C doesn’t restrict private actors.

i. Ex. Couldn’t sue Dean Gold for firing someone for free speech b/c private law school but could sue dean of public school for violating 1st Amend.

b. Exceptions to state action doctrine:

i. Public function: pvt entity must comply w/ C if tradt’ly/exclusively govt task.

1. Ex. Company town – so much like a town that must comply w/ C.

2. Ex. Private utility company acts like govt entity & must comply w/ C.

ii. Entanglement: comply w/ C if govt authorized, encouraged, facilitated conduct.

1. Ex. Pvt school assoc w/ some schools are public. Pvt assoc subject to C b/c entangled w/ govt. 

iii. 13th Amend directly regulates private conduct – no private slaves.

iv. Fed & state statutes can apply constitutional norms to private conduct.

1. Why does state action doctrine matter? Better hope Congress/state leg has exactly same policy pref as you.

c. Pros/Cons of state action

i. Pros: zone of pvt autonomy, protects state sovereignty & advances federalism.
ii. Cons: lets private actors trample on individual rights.
d. Hypos – where is the line drawn?
i. Pvt person takes only blacks in after Katrina. After Sandy everyone. OK.

ii. Private person has a guesthouse – Katrina thing – this is OK.

iii. Private apt building & same facts – starts to make you question state action doctrine (note: obviously there are laws that make this type of discrim illegal).

iv. Harlan in Civil Rights Cases ( pvt ppl discrim as if state implicitly approves.
v. Balance – we don’t want C to restrict what ppl do in their homes but there’s a point where you say, that person shouldn’t be allowed to do that under C.

e. Civil Rights Cases: hotel/theater discrim – is 1875 Civil Rights Act constitutional?

i. Rule: Con no authority 14th Amend, sec 5 to reg pvt conduct ( good law.
ii. Analysis:

1. Defending act –framers’ intent is 13th & 14th Amend protect from repression. 13th no badges of slavery like race discrim. 

2. Attacking act – textual 14th Amend is state responsibility not fed.

iii. Dissent: overarching goal of amend – not literal words.

1. Originalism – you know the intent – Civil War was just 20 yrs ago.
2. Dissent that pp look back at & say ( look, he was right!

iv. Doctrinal Takeaway: textual approach to interpreting 14th Amend became broader b/c said C doesn’t apply to private actors.

v. 13th Amend: Congress has no authority under 13th Amend to protect rights of formerly enslaved blacks – later overturned in Jones v. Alfred H. Mayer.

SDP
A. DP – 14th Amend, sec 1.

a. SDP: Limits govt policy choices depending on nature of individual liberty at issue.

i. Essence whether govt has reg power (means) to achieve ends.

ii. Clue: denies rights to all.

iii. WHAT has the govt taken?

1. Old – Lochner.

2. New – Griswold, Roe, Casey, Lawrence, Loving.

iv. Started out not existing – Slaughterhouse Cases – dissent mentions it.

1. Now there’s economic SDP – RB – & fundamental rights SDP – SS.
b. PDP: limits govt procedure/methods to enforce laws – notice & opp to be heard. 

i. HOW has the govt taken action?
B. Economic Liberties: rights re ability to enter into/enforce Ks, pursue trade/profession, acquire/possess/convey property.
a. Analysis:

i. Does law impact a fundamental right or liberty interest?

1. Lochner Era: liberty to K.

2. Modern Era: liberty to K not fundamental.
ii. Is the right being infringed by the law?
iii. Is there a sufficient justification – end – for the law?
1. Lochner Era: police power of public health, safety, morals, welfare.

2. Modern Era: any legit reason works – even if it’s not actual reason.
iv. Is the means – law – sufficiently related to the ends – the justification?
1. Lochner Era: substantially related.

2. Modern Era: rsble relationship.
b. Lochner Era – Pre-1937

i. Economic SDP applied against state & fed leg under DP of 5th & 14th.
ii. Inconsistent – upheld max hrs for miners & women, but not for bakers.

iii. Cases

1. Slaughterhouse Cases: dissent wanted SDP limit states making arbitrary laws that interfered w/ natural rights like practicing trade. 

2. Allgeyer: struck law restricting out-of-state insurance co – start of Lochner era.
3. Lochner: struck law setting max hrs for bakers b/c of flour dust.
a. Held: Bakers’ K rights infringed b/c no Ks for longer hours.

b. NY: protect bakers from flour dust.

c. Ct: invalid police power b/c bakers not public – too specific.
i. OK leg for health, safety, welfare of ppl who eat bread. 

4. Adair: union friendly leg struck.

a. Ct.: restricted employer right to prescribe conditions to accept labor & infringed employee’s right to decide who to K w/.

5. Muller v. Oregon: upheld max hrs law for women – repro health req’d limiting non-domestic work.

a. 113-pg Brandeis brief w/ evidence on substantial relation to public health.

b. State met burden of substantial relation to police powers b/c healthy women = healthy kids = strong & vigorous race.

6. Bunting v. Oregon: upheld max hrs for manufacturing jobs –dangerous & application to safety of general public here.

7. Adkins: struck max hrs/min wage for ladies.

a. Ct.: arbitrary interference w/ freedom of K for employers – women don’t need special consideration anymore.

8. Weaver: struck law about bedcovers & shoddy. 
a. Ct.: unrsble, arbitrary & no relationship to public health police power b/c no evidence. Ct. weighs evidence to reach decision.

9. Nebbia: upheld milk price-fixing.

a. Ct.: rsble relation to proper leg purpose of public health.

c. Modern Rule – Post-1937

i. RB review – more deferential to govt economic leg.

1. Roberts switched sides & ended laissez-faire jurisprudence.

a. NLRB v. Laughlin: upheld nat’l labor relations act under commerce clause.

b. West Coast Hotel: upheld union act w/ SDP – rational basis.

2. See Carolene Products & Lee Optical.

ii. Cases

1. West Coast Hotel: state min wage. 
a. Ct.: govt only needs rational basis to uphold leg.
b. Reaffirmed & started judicial deference to govt economic regs.

2. Carolene Products: filled milk case and FOOTNOTE 4.

a. Ct.: looks at known facts that rsbly support rationale for law.

iii. Carolene FN 4: Ct. presumes economic regs constitutional.

1. Ct. won’t presume leg constitutional if:
a. BofR – textual, enumerated rights affected by law.
b. Leg restricts political process.
i. Voting rights, interference w/ political orgs, prohibition of peaceable assembly, etc.

ii. WHY? B/c normally fixed via political process but if leg affects ppl using it – then it falls apart.

c. Leg affecting religious/racial – discrete/insular minorities.

i. WHY? Curtail political processes that would normally protect minorities.

2. Williamson v. Lee Optical: restricts who provides updated lenses. 

a. Ct.: speculates on rationale – don’t care actual reason b/c they can think of a legit reason.

3. Hypo: licensed inspection stations & only independently owned get a license. Cuts most gas stations out b/c not independently owned. Ends: helping small businesses. Means: the law. Irrelevant only 4 companies can get a license & all are multi-mill $$. 

a. Is state action doctrine at issue here? No – state law.

b. Is the leg economic? Yes so RB review.
c. Any end that can be conceived of that could be achieved that’s not prohibited by the C? Yes – safety issues for licensing, etc.

d. Is there a rational relationship btwn the means – requiring licenses – and the ends – safety? Yes – the law is fine.

C. Non-Economic.
a. Analysis

i. Does the law impact a fundamental right?

1. Issue for non-economic SDP is whether right is fundamental.

a. If yes ( SS.

b. If no ( RB.

c. If abortion ( Undue Burden.

2. Enumerated in the C

a. Freedom of speech & religion, etc.

3. Unenumerated rights Ct. has deemed fundamental – autonomy cases.
a. Freedom to marry – Loving.

b. Bear/beget a child – Roe, Casey, & Griswold, (Eisenstadt).
c. Buy/use contraceptives – Griswold, Carey, (Eisenstadt).
d. Marital privacy – Griswold.
e. Competent adult to refuse medical care – Glucksberg / Cruzan.
4. 9th Amend is how you get unenumerated rights.

a. Judges can find/enforce other rights VERSUS

b. No implied fed govt powers VERSUS

c. Congress should find/enforce other rights VERSUS

d. Combine the various ideas of the 9th Amend.

5. Compelling interests:

a. Winning a war.

b. Assuring children get adequate care.
c. Potential human life.

d. Maternal health.

e. Decisional & spatial autonomy.
ii. Is the right infringed?

1. Sometimes obvious – blanket prohibition on fundamental right.

2. Fundamental rights not absolute – govt can regulate in some ways.

b. C interpretation key for whether Ct. finds fundamental right.

i. Originalism: limited to enumerated rights / those clearly intended by framers.

1. Ct. usurps democratic process if it finds other fundamental rights.

ii. Non-originalism: Ct. can find unenumerated rights.

iii. Moderate originalism: Ct. should implement framers’ general intent but not necessarily specific views.

c. 2 views on how Ct. finds fundamental rights:
i. Majority View: 

1. Precedent-based w/ reasoned judgment; PLUS

2. Tradition & history; PLUS

a. Non-textual rights protected when objectively deeply rooted in history & tradition & implicit in the concept of ordered liberty.

b. Liberties deeply rooted in Nation’s history & tradition. 

c. Ct. looks to history, common law, what other states have as laws.

3. Broadly define the rights.

a. Careful description of asserted fundamental liberty interest.

b. I.e. fundamental right to decisional autonomy vs. fundamental right to gay sodomy.

ii. Minority View:
1. Look ONLY to tradition & history.

2. Narrowly define asserted interest.

a. I.e. no fundamental right to homosexual sodomy vs. right to decisional autonomy.

3. Non-textual rights protected only if it’s a tradition, stated at the most specific level of abstraction for protecting the right.

d. Family Autonomy

i. Loving: fundamental right to marry. EP analysis main part of case.

1. Can use to argue either way – 

a. Fundamental right to marry so yes gay marriage.

b. Narrow fundamental right to marry someone of another race so no gay marriage.

2. States can still regulate marriage as a police power.

a. I.e. age limits, no incest, blood test, etc.

ii. Griswold: no bc for married ppl – fundamental right to marital privacy.

1. Rule: after this case we do SDP analysis.

2. Douglas: penumbra around BofR w/ privacy. Not majority anymore.
a. Critique: find fundamental rights anywhere in penumbras.

3. Goldberg Concur: marital privacy. Harlan agrees.

a. 9th Amend: unenumerated rights in BofR. Then look to history & traditions to find fundamental rights.

b. Bork: 9th Amend is as if ink fell on C b/c impossible to interpret. Hates Griswold b/c created new rights. Should use political process to repeal law at issue in the case.

4. White Concur: broad law violates SDP. 9th Amend limits fed power.

5. Dissent: Ct. not a super-legislature.

iii. Carey: pharmacists had bc – reaffirmed fund right to buy/use contraceptives.

iv. Eisenstadt: EP analysis for no contraceptives for single ppl.

1. Why EP? Ct. decides Griswold essentially about fundamental right to bear/beget a child. Exercising this right can’t be denied to single ppl.

2. RB analysis for some reason.

e. Sexual Autonomy

i. Bowers v. Hardwick: is there a fundamental right to engage in sodomy?
1. Ct. looks at history & traditions and decides sodomy not fundamental.

2. Dissent: defines as fundamental right to choose intimate relations.

a. History & tradition of right to intimate relations for couples.

b. Decisional autonomy: so fundamental subjected to SS.

c. Spatial autonomy: govt can’t stop in privacy of own home.

3. Note: try EP – law denies only gay men ability to have sex.

ii. Perry v. Schwarzenegger: CA Prop 8 complaint.

1. Argue everything – SDP, EP, no legit purpose under RB.

a. SDP: violates fundamental right to marry.
b. EP: lets some marry & some can’t.

i. Carolene FN 4 – suspect class & exercise of fundamental right.

c. Doesn’t pass RB b/c illegit purpose you want w/ bite.
i. Status-based enactment.

ii. Animus.

iii. Lawrence v. Texas: no gay sodomy law in TX.
1. Define right as related to fundamental privacy right under DP.

a. History & traditions: liberty interest. Doesn’t clarify if a fundamental right.

b. Discusses autonomy in a personal relationship.

c. We should overrule Bowers b/c of:

i. Casey: decisional autonomy.

ii. Romer: EP but uses idea that leg b/c of animus not OK.

d. Note: classification involving liberty interest like here – use Lawrence & Romer to figure it out.

2. SDP not EP b/c seems like Kennedy has personal interest in overturning Bowers.

3. Kind of RB w/ bite – no legit purpose. 
4. Concurrence: EP analysis – RB w/ bite b/c not suspect class.
a. Animus is illegit purpose. 
5. Dissent: Bowers – don’t rephrase liberty interest to make it about general privacy.

a. Don’t overturn precedent – majority here wouldn’t overturn Casey b/c precedent. But now overturning Bowers b/c values. 

b. Legit purpose: regulating morality is OK according to Bowers & it shouldn’t have been overturned.
6. Thomas Dissent: no general right of privacy & doesn’t like SDP.
a. Use leg process to change the sodomy law, not the Ct.

f. Medical Autonomy

i. Cruzan: vegetative state & state wouldn’t let her parents disconnect.

1. Whether there is a fundamental right to refuse med treatment? 

a. Protected liberty interest.

b. History & traditions: medical treatment like a battery.

ii. Glucksberg: doctor-assisted suicide not a fundamental right.
1. Rule: SDP analysis (above) comes from this case.

a. Objective look at nation’s history, legal traditions & practices.

b. Careful description of asserted fund liberty interest.

2. Concur: maybe right to dr-assist suicide if pain & no palliative care.

iii. Bacco v. Quill: companion case to Glucksberg. 

1. EP: arbitrary distinction btwn ppl on life support saying take me off & dying ppl not on life support can’t take an affirmative act to die.

2. Eisenstadt – govt can’t classify this way. Not about classification but exercise of fundamental rights.

3. RB just b/c it felt like it.

g. Reproductive Autonomy

i. Roe v. Wade: fundamental right to abortion – decisional autonomy.

1. Blackmun discusses history of abortion laws, ancient cultures, etc.

2. Trimester framework – no longer used. 

a. At a point states have compelling interest in maternal health & potential human life. Before then they can’t regulate.

b. 1st trimester: state has no compelling interest.

i. Abortions safer than childbirth.

ii. Fetus not viable.

c. 2nd trimester: state has compelling interest in maternal health.

i. State can reg if rsbly related to maternal health.

ii. Fetus still not viable.

d. 3rd trimester: state has compelling interests in maternal health & potential human life.

i. State can prohibit/regulate abortions – there MUST be exception for woman’s life/health.

ii. Regs subject to SS – need to be narrowly tailored.
3. Dissent: no fundamental right implicated.

a. RB test – weighing factors more for leg than judicial.

b. History – states are starting to ban/restrict abortions now.

ii. Webster: almost overrules Roe. Plurality didn’t like trimester framework.
iii. Casey: articulates current protections & C standards for right to abortion.

1. Abortion fact pattern:

a. See Roe – abortion is a fundamental right.

b. Then see Casey – Undue Burden test.

2. Undue Burden: does the law have the PURPOSE or EFFECT of placing substantial obstacle in path of woman seeking an abortion before fetus is viable? Very fact specific analysis.
a. O’Connor, Kennedy & Souter made unusual 3-way opinion.

b. Ginsberg, Breyer, Stevens – keep Roe as it was.

c. Rehnquist, Scalia, Thomas – overrule Roe.

3. How Ct. does SDP analysis:

a. Reasoned judgment + precedent.

b. Stare decisis – before we overturn prior decision we ask these questions (note that Lawrence dissent all hassle-y that these questions weren’t asked to keep Bowers as good law):

i. Is it unworkable?

ii. Does society rely on the precedent?

iii. Has something changed in facts/law to make case obsolete – did we get the law wrong?

4. State interest from conception – regs need to pass Undue Burden test.

a. Pre-viability:

i. State compelling interest in maternal health & potential human life.

ii. State may reg abortions starting at conception – so long as not Undue Burden.

b. Post-viability:

i. State compelling interest in maternal health & potential human life.

ii. State may prohibit abortions if exceptions made for maternal life/health – so long as not undue burden.

Equal Protection

A. EP

a. 14th Amend – nobody denied equal protection of the laws.

b. Distinguishing btwn EP & SDP.

i. SDP – emphasis on fairness btwn govt & individual.

1. Clue: denies right to all.

2. Key questions: 

a. Is the govt doing something that infringes on a liberty interest?

b. Is the liberty interest a fundamental right under DP Clause?

3. DP liberties:

a. Enumerated – freedom of speech, religion, bear arms, etc.

b. Unenumerated – freedom marry, right to bear/beget child, etc.

4. Cite to Lawrence, Loving, fundamental right to care & custody of children, family autonomy, marriage.

ii. EP – emphasis is disparity in govt treatment of different categories of similarly situated individuals.

1. Clue: denies right to some, allows it to others – classifies.

2. Key questions (EP via classification or exercise of fund rights):
a. Has govt classified w/ suspect/quasi-suspect classification?

b. Is a group exercising a fundamental right under EP clause?
i. Precedent – Ct. has said certain rights fundamental.

3. Cite to Brown, Loving, cases that flow from Brown, etc.

B. Analysis

a. Does the law classify?

i. Facially discrim laws = classification on its face.

1. Uncommon.

ii. Facially neutral laws = classification ONLY IF P proves:

1. Discrim PURPOSE AND

2. Discrim EFFECT.

b. If the law classifies – is it on basis of a suspect or quasi-suspect classification?

i. Suspect ( SS ( must be narrowly tailored to serve compelling govt interest.

1. What is suspect?

a. Race (ethnicity & nat’l origin);

b. Alienage (citizenship);

c. Exercise of fundamental rights.

i. Loving – fundamental right to marriage.

ii. Skinner – fundamental right to procreate.
iii. Equal right to vote, to travel, basic minimal education.
2. What is a compelling reason?

a. Ct. decides – look at precedent.

b. Nat’l security – Korematsu.

c. White supremacy NOT compelling – Loving.

3. Adding new class: indicia of suspectness & theory of suspect classes.

a. History of classification used for purposeful discrim.

b. Immutable characteristic.

c. Political powerlessness.

d. Discrim against class based on classification is grossly unfair.

e. Stereotype & stigma.

4. Every argument against more – not like race & Ct. made SS for race.

ii. Quasi-suspect ( IS ( substantially related to important govt interest.

1. What is suspect?

a. Gender & legitimacy (non-marital children).

2. What is important?

a. Ct. cares about real purpose for the law – not like RB.
iii. Non-suspect ( RB ( rationally related to legit govt purpose.

c. Does the govt action/law meet the appropriate level of scrutiny for that classification?

i. Ct. evaluates law’s ends & means.

1. SS ( end must be compelling & narrowly tailored – tight fit.

2. IS ( end must be important – substantially related – decent fit.

3. RB w/ bite ( cannot be illegit purpose like animus, status-based.
4. RB ( any legit end – rational relationship – loose fit – deferential.
ii. Underinclusive/overinclusive laws can evaluate fit – problem w/ SS & IS.
C. Facially Neutral Laws

a. How to prove discrim purpose (not exhaustive list)?

i. Extreme statistical proof – this alone not enough post-Feeney.

ii. Deviation from procedure.

iii. Decision inconsistent w/ typical priorities.

iv. Leg or admin history.

b. Race

i. Palmer v. Thompson: closed all the swimming pools rather than desegregate.

1. Does the law classify?

a. Discrim effect: nobody could use pools. Need effect + purpose.
b. Discrim purpose: probably.

ii. WA v. Davis: cop exam.

1. Does the law classify? 

a. Discrim effect: yes, not many black cops pass exam.

b. Discrim purpose: Ct. doesn’t want to make normative judgment about whether test good indicator of being a cop – leave that to leg. Don’t want to open floodgates for other laws.

2. Law doesn’t classify based on suspect class ( RB.

a. Law rsbly related to legit purpose of screening candidates.
iii. Arlington Heights: zoning problems.

1. Does the law classify? 

a. Discrim effect: yes, no low-income housing for minorities. Discrim purpose: no, originally zoned for single-family homes, don’t allow other large buildings in the area, etc.

i. Can impact alone = purpose? Ct. said maybe – later overturned by Feeney.

1. Yick Wo: laundries – 99.99% Chinese apps denied ( showed discrim purpose.

2. Gomillion: redistricting left only 5 blacks w/in city limits ( showed discrim purpose.

2. Law doesn’t classify based on suspect class ( RB.

a. Law rsbly related to maintaining zoning regs.
c. Gender

i. Personnel v. Feeney: pref to vets & women not hired b/c 1% of vets.

1. Does the law classify? Facially neutral.

a. Discrim effect: yes, few women vets so bottom of hiring list.

b. Discrim purpose: no, purpose is employ vets, even lady vets. 

i. Purpose = law made because of discrim effect.
ii. Not purpose = law made in spite of discrim effect.

c. Takeaway: overturns Arlington Heights idea that extreme statistical proof could be sufficient to show purpose.

d. Rule: discrim INTENT not just that it’s foreseeable that discrim effect will happen.

2. Law doesn’t classify based on suspect class ( RB.

a. Fit btwn ends of hiring vets & means of giving hiring pref OK.

d. Geduldig: law excluding pregnancy from disability insurance.

1. Does the law classify? Facially neutral.

a. Discrim effect: yes, only women can get pregnant. No b/c non-pregnant group includes men & women.
b. Discrim purpose: no, CA purpose is save $$.
2. Law doesn’t classify based on suspect class ( RB.

a. Law rsbly related to legit purpose of making insurance affordable.
D. Affirmative Action

a. Race: always SS for race-based classifications.

i. Majority & Modern View: 

1. Colorblindness ( all race leg SS b/c colorblindness principle.
2. Brown originalism – all racial class inherently suspect.

3. Why?

a. Stigma against beneficiaries.

b. Importance of individual decisions.

ii. Minority View: 

1. Anti-subordination ( SS if goal subordinate race w/ classification / IS if goal redress discrim or create diversity.
2. Why?

a. Different if majority deprives itself.

b. Necessary to use race as remedy and/or achieve diversity.
iii. Non-higher ed context analysis: 
1. Strong basis in evidence AND compelling interest in remedying IDENTIFIED past/current race discrim.
a. Identified:

i. By a PROVEN violator; OR

ii. Govt = passive participant/violator.

1. Ct. hasn’t upheld race-based affirmative action policy b/c of passive participant.

b. Not compelling:

i. Remedy de facto, industry-wide, societal race discrim.

ii. Increasing services in minority community.

iii. Need for minority role models.

iv. Reducing historical deficits of minorities.

2. Is the law/action narrowly tailored?

a. Considerations:

i. Individual consideration – no blanket rules.

ii. Race-neutral alternatives preferred.

iii. Minimizing undue harm to other races.

iv. Limited in duration – need an endpoint.

b. Narrowly tailored:

i. Goals & timetables w/ disparity studies. 

ii. Race as ONE factor in decision-making.

c. Not narrowly tailored:

i. Quotas & numerical racial balance reqs.

ii. Points to test/admissions scores based on race.

iii. Disrupting employment seniority systems.

iv. Contracting

1. Fullilove: 10% of public works $$ for minority-owned businesses.

a. Early case – no minority opinion about what standard.

b. Law justified to rectify past discrim – upheld. 
2. Metro Broadcasting: FCC pref of licenses to minority-businesses.

a. Ct. went w/ IS – law upheld.

3. Croson: Richmond, MD law % of K used for minority sub-Ks.

a. SS for race-based AA & rejects IS.

b. Compelling purpose: NO. 

i. Govt purpose: remedial – fix .67% minority sub-Ks.

ii. Problem: remedial insufficient w/o IDed discrim by proven violator.

iii. How to win: city needs to admit/show intentional discrim against minority sub-Ks.

c. Narrowly tailored: NO.

i. Overinclusive – AK natives – none in the city.
ii. No end point.

iii. No data on how they got to % of $ they discuss in law.

4. Adarand: overturned Metro & said SS for all racial classifications.
a. Scalia concurrence: remedying past discrim never meets SS.

v. Employment

1. Paradise: hire 50% blacks & 50% whites to fix policy of 0 black cops.

a. Plurality: still no standard.

b. Law OK b/c fixes proven discrim by proven violator.

2. Wygant: fired white teachers w/ seniority to make more diverse.

a. Plurality: not narrowly tailored b/c disrupted employment seniority system.

vi. Higher Education Analysis: 
1. Strong basis in evidence AND compelling interest in remedying IDENTIFIED past/current race discrim. OR
a. Identified:

i. By a PROVEN violator; OR

ii. Govt = passive participant/violator.

1. Ct. hasn’t upheld race-based affirmative action policy b/c of passive participant.

2. Interest in creating diversity.

a. Not racial diversity alone – geographic, socioecon, gender, etc.

a. Not compelling:

b. Remedy de facto, industry-wide, societal race discrim.

c. Increasing services in minority community.

d. Need for minority role models.

e. Reducing historical deficits of minorities.
f. Creating only racial diversity.

g. Administrative convenience (Fronteiro – SS for gender).
3. Same narrow tailoring concerns.

vii. Bakke: 16 of 100 spaces set aside for minority students.

1. Plurality: set aside rule struck.

2. Compelling purpose: race can be ONE factor to create diversity.

viii. Grutter: public law school admissions process. SS.

1. Compelling purpose: create diversity & race can be 1 aspect of non-numerical, holistic admissions process.

ix. Gratz: numerical points based on race – lots of factors got points, though.

1. SS & upheld b/c not the only factor.
x. Fisher: SS – ?

E. Suspect Classification – Strict Scrutiny

a. Alienage – citizenship status

i. 14th Amend citizenship clause – no state shall deny any person EP of the law.

1. Distinguishes btwn citizen & ppl in jsdx – both get EP.

ii. Indicia: stereotypes, sort of immutable, disenfranchised by definition.

iii. Exceptions to SS for citizenship:

1. Self-govt process for states ( RB.

a. Govt makes rules re who participates in democratic process.

b. Voting, political office, jury service, cops, teacher.

2. Fed interest for fed govt ( RB.

a. Dealing w/ nat’l border.

b. Race

i. Pre-Civil War

1. C provisions that expressly protected slavery – fugitive slave clause.
2. Pre-13th Amend slavery legal.

3. Pre-14th Amend no C guarantee of EP so no limit on racial discrim.

4. Prigg v. PA: PA law that couldn’t forcibly remove person from state.

a. State infringed civil liberties of slave owners – federalism case.

5. Dred Scott: textual & originalism – all the C protections for slavery showed framers’ intent that blacks not be citizens.

a. Overruled by 14th Amend.

ii. Jim Crow Era – Separate but Equal

1. Plessy v. Ferguson: 14th Amend interpretation upholds SbutE.

a. Narrow text of 14th Amend – equality before the law only.

b. Ct. creates SbutE – not subordinating based on race.
c. Harlan dissent: we should read C as colorblind.

2. Tape v. Hurley: CA case that upheld SbutE for Chinese student.

iii. Attacking Separate but Equal

1. Towards SS for race-consciousness leg. De jure race class get SS.

2. ex rel. Gaines: $$ for law school out of state not = to school in state.

3. Sweatt: new law school in TX not = to established law school.

4. McLaurin: alone at all times not = to mingling w/ other students.

5. Brown: started modern era of EP jurisprudence.

a. Is Brown principled or Ct. imposing values to change society?

b. Framers’ intent: schooling at time minimal so did framer’s of 14th Amend even think about it? 

c. Social science data big deal for Ct.

d. Brown II – w/ all deliberate speed.

6. Bolling v. Sharpe: EP applies to fed govt w/ DP of 5th Amend. Reverse incorporation. Fed version of Brown.
iv. Modern

1. Korematsu: Japanese internment camps.

a. Articulates SS analysis.

b. Does law classify: yes, based on race, which is suspect.

c. Compelling purpose: yes, nat’l security during wartime.

d. Narrowly tailored: yes, best under extenuating circs.
2. Is the harm the racial classification or the racial subordination?
a. Modern view is C is colorblind – SS for all race class.
b. Minority view is anti-subordination – see affirm action.
c. Exercise of fundamental right (minimal w/ EP for exam):

i. Violates EP clause b/c deprives one class of ppl of a fundamental right.

ii. Implied liberty interests Ct. says fundamental for EP purposes ONLY: 
1. Equal right to vote, to travel, to basic minimal education.

iii. Skinner v. OK: sterilization for convicts. 

1. EP b/c violating exercise of fundamental right to procreate.

a. Some ppl can procreate & some can’t.

b. This is not about suspect classifications.

c. Ct. used EP b/c ghost of Lochner in SDP.

2. Concurrence: SDP better. Not OK if all convicts were sterilized.
iv. Loving v. Virginia: no interracial marriages.

1. Ct. uses fact specific analysis – we know real purpose of law.

2. Right to marriage = fundamental.

3. White supremacy = not compelling purpose.

F. Quasi-Suspect Classification – Gender – Intermediate Scrutiny

a. Important govt purpose:

i. Remedying societal gender discrim.

ii. Traffic safety.

iii. Pedagogical benefits.

iv. Preventing illegitimate teen pregnancies.

v. Bio differences like excluding women from combat.

vi. Bio differences like pregnancy.
vii. Administrative convenience  (Nguyen).
b. Not important govt purpose:

i. Reinforcing gender stereotypes/tradt’l gender roles.
c. Early cases:

i. Bradwell: not quasi – women have no right to be lawyers under P&I.
ii. Goesart: no lady bartenders – gender discrim based on role stereotypes OK.
iii. Hoyt: women automatically exempt from jury duty – still not quasi-suspect.
iv. Fronteiro: dependent benefits in military.

1. Plurality: applies tradt’l indicia of suspectness & uses SS.
2. Not substantially related & no important purpose – struck.
d. Modern Rule: IS & need exceedingly persuasive justification.

i. Craig v. Boren: reg booze for dudes.

1. Rule: IS for gender classifications.

2. Important purpose: yes, traffic safety.

3. Substantially related: no, b/c only regs dudes.

ii. Rostker: draft case – doesn’t fit rule. Ct. deferential b/c nat’l security.
iii. Role Stereotypes – law struck.
1. VMI: military school for men only.

a. Important purpose: yes, pedagogical benefits.

b. Substantially related: no, women who would thrive in the antagonistic educational environment.

i. Overinclusive in a bad way.

c. Note: Opens door to SbutE gender – important purpose + better fit. Here the women’s school sucked.

2. Orr v. Orr: men automatically had to pay alimony.

a. Important purpose: no b/c based on gender stereotypes.

b. Note: affirmative action gender case.

3. MS v. Hogan: nursing school only for women.

a. Important purpose: no, MS said trying to help women but Ct. decided based on reinforcing gender stereotypes.

iv. Remedying Past Discrim / Bio Differences – law upheld.
1. Michael M: statutory rape statutes.

a. Important purpose: yes, preventing illegit teen pregnancies.

b. Substantially related: yes, law based on bio diffs so it’s OK.

i. Note: weaker IS analysis as in VMI.

ii. Note: argue gender neutral option would work as well.

2. Califano: old-age benefits.

a. Important purpose: yes, remedy societal discrim.
b. Substantially related: yes, purpose of law to address goal.

c. Note: affirmative action gender case.

3. Nguyen v. INS: immigration status based on mom’s status.

a. Important purpose: yes, regulating immigration status.

b. Substantially related: yes, based on biological differences.
e. Gender affirm action: IS + remedying societal discrim important purpose.

i. Gender-based affirmative action will pass IS.

G. Non-Suspect – Rational Basis

a. Non-suspect classifications

i. Age

ii. Wealth / socioeconomic class
iii. Sexual orientation

iv. Disability

b. How to fail rational basis: 
i. Illegit rationale: Lawrence – seems to be RB w/ bite – O’Connor concurrence says morality alone w/o a plus factor not legit.

ii. Doesn’t fit purpose: Murgia dissent – illogical for ensuring physical fitness.
c. Rational basis

i. Railway Express: no ad cars but ads OK on delivery vehicles.

1. EP b/c distinguishing btwn who gets ads on vehicles.

2. Suspect class: no, economic reg so RB.
3. Rsbly related – traffic safety & law. OK that underinclusive.

ii. San Antonio Independent School: poverty not suspect classification.

1. No fundamental right to education or a quality education.

iii. NYC Transit Authority: ppl who use methadone can’t operate trains.

1. Suspect class: no, methadone users not special class so RB.

2. Rsbly related – transit safety and no possible druggies – overinclusive.

iv. Mass v. Murgia: age not suspect class & OK to make cops retire at 50.
1. Dissent: thinks would fail RB b/c irrational law. Legit purpose = having physically fit cops but just test them every few months.

v. Bowers v. Hardwick: no fund right to gay sodomy – RB. 

1. Morality legit purpose.
d. Rational basis w/ bite: need a legit purpose.
i. Spectrum ( Marshall wants sliding scale – strictness of review depends on:

1. Character of classification; and

2. Importance of interest adversely affected.

ii. Not legit purposes:

1. Irrational reason.

2. Prejudice / animus.
3. Status-based enactment.

iii. City of Cleburne: CUP for handicapped home but not for other places.
1. Disability not suspect class b/c doesn’t pass indicia.

a. Majority trying to help.

b. Not a discrete & insular minority b/c differences.

c. Political power.

d. Slippery slope for other groups – WF says just draw a line where the slope stops.

2. Irrational reason/prejudice not = legit purpose.

3. Aoning ordinance as applied here no good. Maybe OK in other circs.

iv. Romer v. Evans: CO law that no laws to protect gays & repeals everything. 
1. Suspect class: no, sexual orientation not suspect so RB.

2. Legit purpose: no, law is status-based enactment & reason is animus.
a. Animus fact pattern: one group had rights. Majority voted to take away those rights & they can’t get them again.

3. Rsble relation: overinclusive b/c denies EP for ppl w/ 1 common trait.
4. Dissent: Ct. shouldn’t be involved – majority decided to do this based on sexual/religious mores and that should be OK.

a. Decide laws about gays via democratic process.

