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ANSWER FORMAT:
1. ISSUES 
a. “the issue is…”
2. RULES 
a. “as a rule…” “as a general rule,” “the majority rule…” “the rule from______” “in law, the court has ruled…”
3. ANALYSIS 
a. “here” “in this case” “In the matter at hand”
b. For going in a different direction:
i. “on the other hand” “Alternatively”
c. Emphasize additional facts:
i. “in addition…” “Moreover…”
4. CONCLUSION
a. “In my view…” “for the reasons discussed above…” “accordingly…” “because (important rationale” the court shoud…”
SAMPLE SCORE MATRIX
Maximum Points (30)
Law (15 pts)
· Accurately states applicable law, lists all elements/factors if relevant
· Includes applicable law, some vagueness
· Has some of the applicable law, incomplete or not well stated
· Inaccurate law, elements missing
Analysis (10 pts)
· Thoroughly uses facts, shows application, very good depth of analysis
· Uses some facts, shows some application, good depth of analysis
· Limited use of facts, application is conclusory
· Poor use of facts, not well-connected to legal rules, more recitation than analysis
Additional Considerations (5 pts)
· Answer well organized, uses answer format well
· Demonstrates understanding of theory underlying legal rules
· Addresses counterarguments
· Presents novel/creative argument or use of facts


1. Theories of Constitutional Interpretation

	2. THEORY
	3. A general method and/or set of ideas for approaching a legal problem (“originalism” is a THEORY of constitutional interpretation)

	4. DOCTRINE
	5. Rules that guide decisions in particular legal cases (applying the “strict scrutiny” test to racial classifications is settled constitutional law DOCTRINE)

	6. POLICTICAL IDEOLOGY
	7. Positions and beliefs about gov’t structure and policies (personally identifying as a “liberal” or “democrat”



a. The Structure of the Constitution
i. Components of US Constitution:
1. Original Constitution
a. Article I	
i. Creates the legislative branch
1. House of Representatives
2. Senate
ii. Defines the method through which measure may be enacted into law
1. Bicameralism
2. Presidential signature or veto
3. Veto override
iii. Enumerates the powers vested in the national gov’t
1. Tax & spend (general welfare & common defense)
2. Commerce
3. Powers over War
4. Necessary & Proper Clause
iv. Imposes certain limits on the exercise of governmental power
1. Habeas corpus (among others)
2. Protection of enslavement of African-Americans
a. Even though slavery is NEVER mentioned, it protects the policy and process of slavery
b. Article II
i. Creates the office of the President
1. Method of election
2. Term of office
3. Succession
4. Impeachment
ii. Defines the powers of the president
1. Vesting clause (all executive powers)
2. Commander in chief
3. Pardons
4. Treaty & appointments (shared with Senate)
5. Receive ambassadors
6. Take care that the laws be faithfully executed
c. Article III
i. Creates the Supreme CT
1. Defines CT’s original and appellate jdx.
2. Exceptions clause (appellate)
ii. Provides for the creation of federal judiciary (power to congress)
iii. Vests the judicial branch with jdx. over certain “cases” and “controversies”
1. Federal question, diversity
iv. Provides right to a jury in the “trial of all crimes”
v. Defines & limits crime of treason 
d. Article IV
i. Full faith and credit clause
ii. Interstate privileges & immunities
1. Cannot discriminate against out of state people
iii. Interstate rendition of fugitives
iv. Rendition of enslaved persons to slavers
v. Admission of new states
vi. Congressional power over territory and property belonging to US
vii. Guaranty clause
e. Article V
i. Amendment process
1. Proposed by congress (2/3 of each house)
2. Convention (on petition of 2/3 of the states)
3. Prohibited any amendments to end the trade of enslaved persons until 1808
4. State equality of suffrage in senate guaranteed
f. Article VI
i. Acceptance of previously incurred debts
ii. Supremacy clause
1. Federal law is SUPREME to ALL state law
iii. Oath of office (no religious test)
g. Article VII
i. Ratification process
1. Nine states ratified by 1788
2. All 13 states ratified by 1790
2. The Bill of Rights (1st – 10th amendments) Individual Rights
a. 1st -- Speech/religion)
b. 2nd -- Right to bear arms)
c. 3rd -- Quartering of soldiers
d. 4th -- Search & seizure
e. 5th -- Due process/takings
f. 6th -- Speedy trial/impartial jury
g. 7th -- Civil jury
h. 8th -- Bail/cruel & unusual punishment
i. 9th -- Unenumerated rights
j. 10th -- Reserved powers
3. Post-Civil War Amendments (13th, 14th & 15th)
a. 13th – slavery prohibited
b. 14th – citizenship, DP, EP & PI
c. 15th – race/vote
4. Other amendments (selected)
a. 16th – income tax
b. 17th – direct election of senate
c. 19th – sex/vote
d. 25th – presidential succession
e. 26th – age/vote
b. US Constitution performs 4 major functions
i. Establishes national gov’t
1. 3 branches
ii. Divides power
1. Separation of powers
iii. Determines relationship between federal gov’t and states
1. Federalism
iv. Limits gov’t power
1. Protection of individual rights
a. Very few individual rights in original constitution – federalists did not think they were necessary – federal gov’t had limited powers and by listing individual rights it would imply federal gov’t had unlimited powers RATHER than being limited to the EXPLICIT powers listed
b. Federal gov’t cannot act unless power is listed/enumerated
2. Federal actors MUST show that the constitution grants that power, state actors have general power to act unless the constitution says otherwise
a. Federal action  presumptively invalid
b. State action  presumptively valid

8. The Federal Judicial Power
a. The Authority for Judicial Review
i. Marbury v. Madison
1. Creates authority for judicial review of EXECUTIVE actions
2. Interprets Art. II of the Constitution  congress CANNOT expand original jdx of supreme CT
3. Establishes authority for judicial review for LEGISLATIVE actions  declares a federal law (Judiciary Act of 1789) unconstitutional
4. Three take away points:
a. Creates authority for judicial review of executive actions
b. Establishes that Art. II is the ceiling of federal CT jdx
c. Establishes the authority for judicial review of legislative acts
ii. Martin v. Hunter’s Lessee
1. Extends power of judicial review to state decisions
2. Gives 3 rationales for extending judicial review to state CT decisions:
a. If supreme CT could only hear original jdx cases and congress did not exercise discretion to create lower federal CTs then supreme CT would have no job
b. State CT judges are more likely to be biased
i. Get jobs differently than federal judges – not life terms
ii. May have state’s interest in mind
iii. Salary can be modified
c. Uniformity of decisions across nation as to what federal law is and what constitution means
iii. Cohens v. Virginia: follows Hunter’s Lessee and holds that section of judiciary act that grants supreme CT power to review state decisions is constitutional
b. Examples of Supreme CT Invalidating State Laws
i. Cooper v. Aaron: executive and legislature MUST follow the supreme CT rulings and what the CT interprets to be the law IS the law
ii. Goss v. Board of Ed.: supreme CT invalidated a TN law that allowed students who were assigned to new schools as part of desegregation to transfer from schools where they were a racial minority to ones where they would be in majority
iii. Griffin v. County School Bd.: CT declared in unconstitutional for schools to close rather than desegregate
iv. Green v. County School Bd.: CT declared “freedom of choice plan” unconstitutional – school board has affirmative duty to take whatever steps necessary to convert to a unitary system in which racial discrimination would be eliminated
c. Limits on the Federal Judicial Power
i. Interpretative Limits
1. Sources of Constitutional Interpretation
a. Primary
i. Text of constitution
ii. Original constitutional history
iii. Overall structure of the constitution
iv. Values reflected in the constitution
b. Secondary (EXAM)
i. Judicial precedents
1. This is where the rule comes from
2. What supreme CT says is the law
a. Only law that is still standing – not “bad law”
2. Approaches to Constitutional Interpretation
a. Begin with precedential approach and support with textual approach and consider historical, structural and values approach
b. Two main competing views:
i. That the CTs discretion in interpreting the constitution be narrowly tailored
1. Originalism
2. If constitution silent it is up to legislature
3. Constitution can only evolve by amendment process
ii. Desirable for judges to have discretion in constitutional interpretation
1. Nonoriginalism
2. Constitution can evolve by interpretation
3. It is possible to interpret the constitution to protect rights that are not expressly stated in the constitution
3. Four broad categories of constitutional interpretation
a. Originalism: judges should ONLY enforce and protect values that were clearly the intent of those who wrote the constitution 
i. Original intent: looks to what framers ACTUALLY intended
1. Abstract intent is the method of considering what framers would have intended if the modern question was posed to them
ii. Original understanding (Scalia): what individuals of the time understood the constitution to mean AT THAT TIME
b. Textualism
i. Strict textualism  literalism
c. Evolutionary approaches
i. Constitution can evolve
ii. Posner – pragmatic judging
iii. Non-originalists
d. Precedential/doctrinal 
i. When you are NOT interpreting a matter of first impression
ii. USE THIS ON EXAM – cite to precedent
4. DC v. Heller
a. Example of how justices interpret the text of the constitution – shows that multiple sources can be used to get to the meaning
b. MAJORITY OPINION
i. Textual, original meaning, precedential, evolutionary
c. DISSENT – STEVENS
i. Textual, originalism (framer’s intent), precedential
d. DISSENT – BREYER 
i. Doctrinal analysis, pragmatic judging
e. Levels of Scrutiny
i. Strict scrutiny
1. HIGHEST level – very high bar
2. Odds are that law is unconstitutional
3. To meet this gov’t must show compelling gov’t interest and that the law passes is narrowly tailored to achieving it
ii. Intermediate scrutiny
iii. Rationale basis review
1. Lowest level
2. Presume the action of the gov’t is constitutional
3. Very deferential
ii. Congressional Limits
1. The ability of congress to restrict federal CT jurisdiction
iii. Justiciability
1. Justiciability: a set of judge made rules that define and limit the powers of Art. III courts
2. 5 justiciability doctrines to satisfy this requirement
a. Prohibition against advisory opinions
i. Article III courts ONLY decide cases or controversies; article III courts WILL NOT issue “advisory opinions”
b. Standing – is this the right plaintiff?
i. Basic constitutional requirements (lack of any means NOT a case or controversy):
1. Injury: must be a CONCRETE, PARTICULARIZED, and ACTUAL OR IMMINENT, LEGALLY COGNIZABLE harm to the plaintiff
2. Causation: plaintiff’s injury must be fairly TRACEABLE to action take by the defendant
3. Redressability: the relief sought (e.g. damages, injunction) must ALLEVIATE PLAINTIFF’S INJURY and must be TIED TO THE REMEDY SOUGHT
ii. Additional prudential requirements of standing (discretionary):
1. No “third party” standing to assert someone else’s rights
2. No standing for “generalized grievances”
iii. Hollingsworth v. Perry
1. CT can only hear actual cases or controversies and the litigant must demonstrate standing
a. Must prove they have suffered a concrete and particularized injury that is fairly traceable to the challenged conduct and is likely to be redressed by a favorable judicial decision
b. Must seek a remedy for a personal and tangible harm
2. The actual controversy MUST persist through ALL stages of litigation
3. Litigants must possess a direct stake in the outcome
c. Ripeness – is it too soon?
i. Plaintiff may not present a premature case or controversy, often a consideration of when CT may rule on the constitutionality of a law before it is enforced against the plaintiff 
d. Mootness – is it too late?
i. Plaintiff must present a live controversy, an ON-GOING injury at ALL stages of litigation
ii. EXCEPTIONS:
1. Capable of repetition yet evading review: applies to facts of short duration and that are capable of repetition as to this plaintiff (Roe v. Wade)
2. Voluntary cessation: party voluntarily fixes the issue but you can still sue because it would allow defendants to get out of litigation otherwise
3. Class actions: issue could be moot as to some members of class but if it is still a live case/controversy for other members it can continue
e. Political Question Doctrine
i. CT decides that there are certain questions based on the doctrine of separation of powers that the CT should not decide – should be left to executive

9. Separation of Powers
a. Two approaches to separation of powers issues:
i. Functionalism: greater emphasis on the idea of checks and balances – its okay if one branch steps out of their box because of the checks
1. Critical question: whether a particular gov’t action undermines the independence and core functions of another branch
2. More likely to uphold actions outside “box” of authority
ii. Formalism: emphasizes idea of separation of powers – only permit actions that are SPECIFICALLY authorized by the constitution
1. TWO critical questions:
a. What type of power is being exercised?
b. Who is exercising the power?
b. Art II, Sec. 1, Cl. 1 – executive power “vesting clause”
c. Art. I, Sec. I – legislative power “vesting clause”
d. Art. II, Sec. 2, Cl. 1 – “commander in chief” clause
e. Art. Ii. Sec. 3 --- “take care” clause

10. The Federal Executive Power
a. Inherent Presidential Power
i. If president has EXPLICIT constitutional authority for particular conduct then the issue is whether the president is acting within the SCOPE of the granted power and whether president is violating some other constitutional provision
ii. If there is a statute authorizing the presidents conduct then the question is whether the law is constitutional
iii. Youngstown Sheet & Tube Co. v. Sawyer
1. When may president act without constitutional or statutory authority – i.e. whether the president has inherent power?
2. MAJORITY (Black)
a. Takes a formalist approach and says that president MAY NEVER act without express authority – i.e. NO inherent presidential power
3. CONCURRENCE – Jackson 
a. Functionalist – 3 zone approach:
i. Zone 1: acts of the president pursuant to express or implied authorization of congress  president ALWAYS ALLOWED to act 
1. If the act is found to be unconstitutional then the gov’t lacks the authority to act
ii. Zone 2: acts of the president in absence of congressional grant or denial of authority, can only rely on president’s powers  president SOMETIMES MAY ACT, fact specific
1. Instances where president and congress have concurrent authority or where distribution of power is uncertain
2. This depends on the imperatives of the event
iii. Zone 3: acts of the president incompatible with express or implied will of congress  president CANNOT act
1. Must be cautiously scrutinized
b. President has inherent power when congress and the constitution are silent
4. CONCURRENCE – Douglas
a. Functionalist approach – president has inherent authority to act AS LONG as his actions do not usurp the power of another branch of gov’t
b. Checks and balances are in place to preclude arbitrary power – emergency does not create power for president to act
5. CONCURRENCE – Frankfurter
a. Functionalist approach – president has inherent power when congress and constitution are silent
6. DISSENT – Vinson 
a. Functionalist approach – president has inherent power UNLESS explicitly disapproved in the constitution or by congress
b. Executive Privilege
i. Even though there is no mention of an executive privilege in the constitution it has been claimed throughout history
1. Necessary to receive candid advice
2. Issue is when president may invoke the privilege
ii. US v. Nixon
1. CT rejects Nixon’s claim or inherent presidential power to exert executive privilege
2. Executive privilege DOES exist even though it is not explicit in the constitution BUT in these circumstances the privilege is outweighed by other considerations
a. The legitimate needs of the judicial process outweigh the presidential privilege
b. The generalized assertion of executive privilege must yield to the demonstrated specific need for evidence in a pending criminal trial
3. These facts are outside the scope of executive privilege because the president crossed into the judicial box and is preventing them from doing their job (functionalist approach)
c. Separation of Powers and Foreign Policy
i. The limited provisions in the constitution invites struggle over who has power (legislative or executive)
1. Art. I, sec. 8  gives congress some power
2. Art. II  makes president commander in chief and gives him power to make treaties and act as ambassador
ii. There is also an absence of judicial decisions in this area because it is frequently cited as being non-justiciable 
iii. Are Foreign Policy and Domestic Affairs Different?
1. President CANNOT act based on inherent authority for domestic affairs BUT MAY have inherent authority for foreign affairs
2. US v. Curtiss-Wright: CT authorized BROAD presidential powers for foreign policy
iv. Treaties and Executive Agreements
1. Art. III §2 gives the president the power to make treaties
2. BIG issue here is the authority of president to use executive agreements rather than treaties for foreign policy commitments
a. Treaties require senate approval and executive agreements do NOT (constitutional EVEN THOUGH NOT in constitution)
3. Dames & Moore v. Regan
a. President has power to enter into executive agreements without advice and consent of the senate and to settle claims incident to resolution of major foreign policy dispute where congress acquiesced to president’s action
b. Functionalist approach  CT upheld executive action because congress failed to act even though executive act was NOT expressly authorized by constitution
v. War Powers
1. Constitution invites struggle between congress and president for control over war power
a. Congress has power to declare and authority to raise and support military
b. President is the commander in chief
2. Two main questions:
a. What constitutes a declaration of war?
b. When may the president use military force without congressional approval?
3. Prize cases: CT held that a use of troops when there is an insurrection or an act of war is constitutional (civil war era with Lincoln)
a. If another nation attacks the president has the authority to declare war or engage in war without congressional approval
4. The War Powers Resolution
a. Drafted by congress in an attempt to answer the two questions
b. Basic purpose is to require president AND congress to agree before introducing armed forces into hostilities
c. When may president engage in hostilities without congressional approval?
i. When there is a national emergency created by an attack §1541(c) 
d. Reporting requirements:
i. Need a written report submitted within 48 hours to congress that explains why troops are needed, authority and the extent of the hostilities §1543
e. If congress does not authorize the use of force within 60 days president MUST STOP §1544(b)
i. 3 exceptions:
1. Congress declared war
2. Congress extended the 60 day period
3. US was attacked
11. The Federal Legislative Power
a. Introduction: Congress and the States
i. Basic principle of gov’t is that congress may only act IF there is EXPRESS or IMPLIED authority in the constitution where a state may act UNLESS the constitution prohibits it
ii. Two step approach to assess constitutionalist of federal law (act of congress):
1. Is the law enacted to accomplish an “end” within the scope of congress’ authority under the constitution and is the “means” appropriate to the end?
a. Does congress have the authority to legislate?
b. Look to cases
c. ALWAYS YES from 1937 – 1995 but from 1995 on it is usually
2. Does the law violate some other constitutional provision or doctrine?
a. i.e. separation of powers, federalism, bill of rights, 10th amendment
b. 1937 – 1995 2nd step does not exist
c. Usery said YES
d. Garcia said NO
iii. McCulloch v. Maryland 
1. Two questions:
a. Is the power to create the bank of US within the scope of authority given to congress in the constitution?
i. Marshall interprets the constitution as giving the federal gov’t implied powers
ii. The thing the gov’t is trying to do MUST be something they have the power to do (within the scope of power granted by the constitution)
b. Is Maryland’s law taxing the bank constitutional?
i. NO – if the states can tax the federal gov’t there is no way to control it
2. The Necessary and Proper Clause
a. Art. I, Sec. I, Cl. 18
b. Clause that expands the powers of the federal gov’t 
i. Included in the power section NOT restrictions
ii. Test: is the end goal legitimate?
b. What Role Should Concern Over Protecting States Have in Defining Congress’ Power?
i. KEY federalism questions:
1. How important is the protection of state sovereignty?
2. Should it be the role of the judiciary to protect states power or should this be left to the political process?
ii. Justifications for protecting states power:
1. Division of power vertically between federal and state gov’t lessens the chance of federal power
2. States are closer to the people and more likely to be responsive to public needs and concerns
3. States can serve as laboratories for experimentation
c. The Commerce Clause
i. Art. I, Sec. 8, Cl. 3 – gives congress the power to regulate commerce with foreign nations and among the several states
ii. Competing views of congress’ commerce power
1. Commerce ONLY occurs at “one stage” of business OR it is ALL aspects of business and life in the US
2. Commerce is ONLY things that have a “direct effect” on interstate commerce OR it is things that have ANY effect on interstate commerce
3. 10th amendment CAN be violated by acts authorized by commerce clause OR the voters/the political process enforces the principles of federalism (10th amendment cannot be “violated”)
iii. Competing views on the meaning of the 10th amendment
1. The 10th amendment simply acts as a reminder that the federal gov’t cannot exercise power not granted by the constitution
2. The 10th amendment is a judicially enforceable limitation on the federal gov’t that reserves certain powers for the state
iv. The Initial Era: Pre-1890s
1. Gibbons v. Ogden
a. Commerce is intercourse – the rules that carry on the commercial intercourse between individuals and corporations buying and selling things
b. Commerce DOES NOT include wholly internal affairs that have NO effect on other states
i. Intrastate activity that affects other states can be regulated
c. Once you are in the realm of congress’ commerce power there is no 10th amendment analysis
i. Sole restrain on congress’ legislation under commerce power is political process
2. BROAD COMMERCE POWER
3. After Gibbons there were few cases that concerned the scope of commerce power
v. The 1890s – 1937: A Limited Federal Commerce Power
1. With the occurrence of the industrial revolution the broad definition from Ogden was allowing congress to regulate A LOT – people began to question if congress actually had this power
2. CT began to narrowly interpret congress’ commerce power and began to use the 10th amendment as an independent constraint on congressional authority
3. Dual Federalism: view that federal and state gov’t were separate sovereigns and that each had separate zones of authority and it is the judicial role to protect the states by interpreting and enforcing the constitution to protect the zone of activities reserved to the states – embodied in 3 doctrines:
a. CT narrowly defined commerce to leave a zone of power to the states
b. CT restrictively defined among the states as allowing congress to regulate only when there was a substantial effect on interstate commerce
c. CT held that the 10th amendment reserved a zone of activities to the states and that even federal laws within the scope of commerce clause were unconstitutional if they invaded that zone
4. What is commerce?
a. CT holds that commerce is narrowly defined as one stage of business, separate and distinct from earlier phrases such as manufacturing and production and mining
b. US v. E.C. Knight: CT strikes down a federal anti-monopoly regulation law of the sugar refining industry
i. CT says commerce is ONLY what happens at the LAST stage of business and congress CANNOT regulate things that happen before then (i.e. congress cannot regulate manufacturing)
c. Carter v. Carter Coal: CT strikes down federal labor standards and price regulation law in the coal mining industry
i. CT again limits definition of commerce, says production is NOT commerce
ii. CT says there must be a DIRECT EFFECT between the thing to be regulated and interstate commerce
5. What does “among the states” mean?
a. Shreveport Rate Cases: CT upheld ability of interstate commerce commission to set intrastate railroad rates because of direct impact on interstate commerce
i. Congress may prevent common instrumentalities of inter/intra state commercial intercourse from being using in their intrastate operations to the injury of interstate commerce
ii. Congress has power to foster and protect interstate commerce and to take all measure necessary/appropriate to that end
b. ALA Shecter Poultry v. US: CT strikes down a federal law that prohibited child labor, minimum wage, max hours and labor standards in the poultry industry
i. CT says congress CANNOT regulate it because there is no DIRECT EFFECT on interstate commerce
c. CT often allowed congress to protect the “stream of commerce”
i. Swift & Co.: stockyards were in a current of commerce among the states and the purchase of cattle is a part and incident of such commerce
ii. Stafford v. Wallace: CT upheld federal law emphasizing that stockyards are in the stream of commerce – “stockyards are but a throat through which the current flows and the transactions which occur therein are only incident to this current…from one state to another”
iii. Alton R.R. Co.: CT says congress cannot use commerce power to require a pension program for railroad employees because it was only to help social welfare of worker and therefore remote from any regulation of commerce
6. Does state sovereignty limit congressional power?
a. CT holds that even if an activity was commerce and was among the states congress could not regulate if it was intruding into the zone of activities reserved to the states
i. 10th amendment reserved control of some activities to the states 
1. i.e. mining, manufacturing and production
b. Child Labor Case (Hammer v. Dagenhart): CT strikes down a federal law prohibiting sales of products produced by child labor
c. Lottery Case (Champion v. Ames): CT upholds federal law which made it illegal for shipping companies to carry packages containing lottery tickets
vi. 1937 – 1990s: Broad Federal Commerce Power
1. CT had struck down 10 federal laws as being outside scope of commerce power and FDR threatened to pack the courts but the CT got the message and quit narrowly defining commerce
2. NLRB v. Jones & Laughlin Steel Corp.: congress has constitutional power under the commerce clause to pass national labor relations act
a. Congress has power to regulate ANY activity, even intrastate production, if the activity has an appreciable effect, either direct or indirect on interstate commerce
3. US v. Darby: congress has constitutional power under commerce clause to pass fair labor standards act
a. CT said congress may regulate intrastate activity that has an effect on interstate commerce
b. 10th amendment does not play a role, merely clarifies/reminds that federal gov’t is one of limited powers
4. Wickard v. Filburn: congress has constitutional power under commerce clause to regulate home grown and home consumed wheat
a. Local activity may be regarded as commerce if it exerts a substantial effect on commerce, irrespective if direct or indirect
b. Defines “commerce among the states” to include:
i. Home-consumed products that compete with interstate commerce (including in this case home-grown and home-consumed wheat)
ii. Congress can regulate INTRAstate activities that individually have small effect on interstate commerce if cumulative “substantial effect” on interstate commerce
c. RULE:  CT must ask whether there is a rational basis for congress to conclude that the regulated activity, in the aggregate, will have a substantial effect on interstate commerce
5. The Meaning of “Commerce Among the States”
a. Civil Rights Laws
i. Heart of Atlanta Motel, Inc. v. US: congress has the power under the commerce clause to prohibit race discrimination by privately owned hotels that has an effect on interstate travel (Title II of Civil Rights Act of 1964)
1. Discrimination has a quantitative (blacks travel less) and a qualitative (blacks will spend less money) effect on interstate commerce
2. If congress is using EXPRESS power it can use it as a means for ANY purpose
ii. Katzenbach v. McClung: although an activity is local and may not be regarded as commerce, it may still be reached by congress if it exerts a substantial economic effect on interstate commerce
b. Regulatory Laws
i. Hodel v. Indiana: CT can only invalidate a law if there is NO rational basis for finding that the activity has a substantial effect on interstate commerce
ii. There must be a showing that the regulated activity has a substantial effect on commerce
c. Criminal Laws
i. Perez v. US: congress has the power to pass Title II of the consumer credit protection act 
1. CT identified 3 categories of activity that congress may regulate:
a. Use of channels of interstate commerce
b. Instrumentalities of and persons or things in interstate commerce
c. Local (intrastate) activity that affects interstate commerce
i. (This one is where all the issues come up later)
2. CT says that loan sharking, in the aggregate, has an effect on interstate commerce
6. The 10th Amendment Between 1937-1990s
a. Second part of assessing constitutionality of federal law under commerce clause
b. National League of Cities v. Usery: congress does NOT have constitutional power, because of the 10th amendment, to regulate activities of states as public employers (1974 Amendments to the Fair Labor Standards Act)
i. State sovereignty IS a limit on congress’s commerce power
ii. If congress interferes with traditional state gov’t functions it violates the constitution  gets outside the scope of the federal legislative power
c. Hodel v. VA Surface Mining: for a federal law to violate the 10th amendment it needed to regulate states as states
i. If the law addresses matters that are indisputably attributes of state sovereignty and directly impairs the states ability to structure integral operation in areas of TRADITIONAL GOV’T FUNCTIONS then 10th amendment could be violated
ii. If law is of such a nature that the federal interest justifies state submission then does not violate 10th amendment
d. Garcia v. San Antonio MTA: congress DOES have constitutional power, NOT limited by the 10th amendment, to regulate activities of states as public employers (minimum wage and overtime provisions of the fair labor standards act)
i. OVERRULES Usery  10th amendment DOES NOT limit congress’s power, the political process limits congress’ commerce power
ii. The distinction between traditional and non-traditional state functions allows the judiciary to engage in policy making which is bad
vii. 1990s – Present: Narrowing of Commerce Power and Revival of 10th Amendment as a Constraint on Congress
1. What is Congress’s Authority to Regulate “Commerce Among the States”?
a. US v. Lopez: congress does NOT have power under the commerce clause to pass the gun free school zone act
i. Considerations for scope of congress’ commerce power to regulate non-economic activity:
1. Is the regulation an essential part of a larger regulation of economic activity?
2. Does the regulation include an explicit jurisdictional element?
a. Whether the regulation requires a finding that the gun traveled in interstate commerce
3. Is the regulation based on congressional findings?
a. REMEMBER congressional findings MAY help but not determinative factors
4. Is the reasoning (behind the regulation) that links the intrastate activity to interstate commerce too attenuated?
ii. Non-economic  buying and selling
iii. Formalistic approach  looks to the nomenclature of the activity
iv. Apply these factors THEN if it passes you go to the Wickard rational basis test
v. DISSENT:
1. Takes a functionalist approach and looks at the actual effect it has on interstate commerce
b. US v. Morrison: congress does not have the power under the commerce clause to pass the violence against women act
i. It fails the Lopez factors
ii. Despite extensive legislative findings the CT finds the reasoning TOO attenuated and unworkable
c. In two cases the CT narrowly construed federal laws to avoid having to ask whether they exceed the scope of congress’ commerce power:
i. U.S. v. Jones: CT unanimously held that federal arson statutes DOES NOT apply to arson of dwelling
1. CT interprets federal laws narrowly so they do not exceed or conflict with commerce power
2. MAY end up interpreting them in a way congress did not want 
ii. Solid Waste Agency of N. Cook County v. US Army Corp of Engineers: CT holds clean water act as unconstitutional
1. Clear statement rule: when interpreting a federal statute, CT will interpret it in a way that does not violate federalism 
2. Dissent is very uncomfortable with this – feels CT is stepping in to legislative box
d. Gonzales v. Raich: congress DOES have the power under the commerce clause to prohibit intrastate manufacture and possession of marijuana for medical purposes legal under state law
i. Considerations for scope of congress’ commerce power to regulate economic local activity:
1. Whether congress has a rational basis to conclude that the economic activity cumulatively has a “substantial effect on interstate commerce”
ii. Economics  refers to production, distribution and consumption
iii. Because the activity is “economic” the CT applies Wickard
2. Does the 10th Amendment Limit Congress’s Authority?
a. Gregory v. Ashcroft: a federal law will be applied to important state gov’t actions only if there is a clear statement from congress that law was meant to apply
i. First indication of the revival of the 10th amendment
b. NY v. US: 10th amendment and federalism principles prohibit the “take title provision” of low-level radioactive waste policy amendments act; congress cannot commandeer the legislative process of the states
i. Congress cannot make states pass certain laws
ii. Congress may regulate individuals in the states but NOT states themselves
iii. Congress is allowed to attach limits/requirements on federal funding AND federal law can preempt state law BUT cannot pass a federal law that state officials would be responsible for
c. Printz v. US: 10th amendment and federalism principles prohibit congress from commanding state and local law enforcement officers to conduct background checks on handgun purchasers to implement the Brady Handgun Act
i. Congress CANNOT commandeer state executive officers or individuals who work for the state
d. Reno v. Condon: 10th amendment and federalism principles DO NOT limit congress’ authority under the commerce clause to pass driver’s privacy protection act regulating disclosure of personal info in state DMV records
viii. Current Doctrine Application (TEST STEPS)
1. FIRST: Is the law within scope of congress’ commerce power -- decide which category of interstate commerce it falls into (see Perez)
a. If it is in the first or second you are DONE UNLESS external limits apply 
2. SECOND: decide economic or non-economic
a. See Raich
b. Economic  Raich and Wickard apply  rational basis test
c. Non-economic  Lopez factors
i. If it passes these factors THEN apply rational basis test
3. LASTLY: see if any external limits apply to that would make congress’ act unconstitutional
a. 10th amendment (no commandeering)
b. Clear statement rule 

12. The Structure of the Constitution’s Protection of Civil Rights and Civil Liberties
a. Introduction
i. The text of the constitution, other than the BOR, has little about individual liberties
ii. Supreme CT initially decided that the BOR ONLY applied to the federal gov’t
b. The Application of the Bill of Rights to the States
i. The Rejection of Application Before the Civil War
1. Barron v. Mayor & City Council of Baltimore: the amendments to the constitution were intended as limitations SOLELY on the exercise of power by the US gov’t and are NOT applicable to the legislation of the states
a. Constitutional amendments ONLY restrain the power of the federal gov’t and are not applicable to actions of the state gov’t
ii. A False Start in Applying the Bill of Rights to the States: The Privileges or Immunities Clause and the Slaughter-House Cases
1. Slaughter-House Cases: Butchers’ Benevolent Associations of New Orleans v. Crescent City Livestock Landing & Slaughter-House Co.: the 14th amendment protects the privileges and immunities of national NOT state citizenship and neither the equal protection, due process, nor privileges and immunities clause of that amendment may be used to interfere with state control of the privileges and immunities of citizenship
a. Underlying purpose of post-civil war amendments was to eliminate the remnants of slavery not to effect any fundamental changes in the relations of the gov’t
b. No interpretation of the 14th or 13th amendment may be used to prevent the state from exercising its police power to define particular privileges and immunities of its citizens
c. Narrowly interprets each part of section one of the 14th amendment
iii. The Incorporation of the Bill of Rights into the Due Process Clause of the Fourteenth Amendment
1. Since Slaughterhouse said application of the BOR could not be through privileges or immunities clause the CT found that at least some of the BOR are part of the liberty protected by DPC
2. Burlington & Quincy Railroad Co. v. City of Chicago: CT ruled that DPC prevents states from taking property without just compensation
3. Twining v. New Jersey: first time the CT expressly discussed applying the BOR to the states through process of finding a right to be incorporated into DPC
a. 5th amendment does not apply to states
b. To determine whether right is included in due process CT examines the settled usages and modes of proceedings existing in the common and statute law of England
c. See if it is a fundamental principle of liberty and justice which inheres in the very idea of free gov’t and is the inalienable right of a citizen  if so is it of a nature that pertains to the process of law that the CT has declared essential to due process
4. Gitlow v. New York: CT says 1st amendment protection of freedom of speech applies to states through incorporation into DPC
a. Freedom of speech and press are among the fundamental personal rights and liberties protected by DPC
5. Fiske v. Kansas: CT found that a state law regulating speech violated DPC
6. Powell v. Alabama: CT found that a state’s denial of counsel in a capital case denied due process – essentially applied the 6th amendment to the states in capital cases
7. The Debate Over Incorporation
a. Total incorporation: believed that ALL the bill of rights should be deemed to be included in the DPC
b. Selective incorporation: believed that only SOME of the bill of rights was sufficiently fundamental to apply to state and local gov’ts
c. Palko v. Connecticut: CT refuses to find a general rule that whatever is a violation of original bill of rights if done by federal gov’t would be equally unlawful under 14th amendment if done by the states
i. Must ask whether or not the right is implicit in ordered liberty to be fundamental
d. Adamson v. California: 14th amendment does NOT draw all rights of federal bill of rights under its protection
8. The Current Law as to What is Incorporated
a. Duncan v. Louisiana: the right to trial by jury in serious criminal cases punishable by at least 2 years in prison is a fundamental right that must be recognized by the states as part of their obligation to extend due process of law to all persons within their jurisdiction
i. Right to trial by jury is granted to criminal defendant to guard against over zealous or corrupt prosecutors and compliant, biased or eccentric judges
ii. To decide whether a right is protected by 14th amendment must ask if it is a fundamental right, if it is in our basic system of jurisprudence
b. McDonald v. City of Chicago: held that the 2nd amendment applies to state and local gov’t
c. The BOR is mostly incorporated now – never accepted the total incorporation approach
i. What IS NOT incorporated:
1. 5th amendment
2. 7th amendment
ii. What is undecided:
1. 8th amendment
2. 3rd amendment
9. The Content of Incorporated Rights
a. In some cases the CT has expressly stated that the BOR provision is applied in EXACTLY the same manner whether it is federal or state gov’t action
i. 1st amendment, 4th amendment
b. In other instances the C has ruled that some BOR provisions apply differently to state and federal gov’t
i. Williams v. FL: states need not use 12 person juries in criminal cases
1. BUT conviction by non-unanimous 6 person jury would violate due process
c. Other than the 12 person jury and unanimous jury requirements the BOR provisions that have been incorporated apply to the states and the federal gov’t EXACTLY the same (for the most part)
c. The Applicability of the Bill of Rights and the Constitution to Private Conduct
i. The Requirement for State Action
1. State action doctrine: the constitution ONLY applies to state actors (except the 13th amendment) – private conduct generally does not have to comply with the constitution
2. The Civil Rights Cases: US v. Stanley: Sec. 1 and 2 of the Civil Rights Act of 1875 is unconstitutional – exceeds the scope of congress’ power under Sec. 5 of 14th amendment
a. Constitution ONLY applies to gov’t actors
b. 14th amendment: congress lacks authority under Sec. 5 of 14th amendment to regulate private conduct
c. 13th amendment: congress lacks authority under Sec. 2 of 13th amendment to protect rights of formerly enslaved African-Americans
i. **overruled in Jones v. Alfred Mayer
d. Harlan’s dissent: the substance and spirit of the Civil War amendments is ignored by the majority 
i. Majority departs from intent of the framers of the 14th amendment
1. Clearly intended civil war amendments to protect African Americans from this type of discrimination and exclusion
ii. Purpose of the Civil Rights Act of 1875 is to require that places held out as places of public accommodation be open to the ENTIRE public
iii. Before considered the text of the Act, should consider the principles of federalism, federal law and legal precedent
iv. Points out inconsistency of this decision with decision in Prigg – here he notes that the 14th and 13th amendment give congress enumerated power to enforce
v. 13th amendment confers congress power to eradicate badges of slavery and servitude
1. Congress may enact laws to protect people from deprivation of civil rights enjoyed by other races
2. Congress may enact those laws upon “states, their officers and agents”, and also upon “individuals and corporations who exercise public functions and authority of the state”
3. Some Clarification 
a. The 13th amendment is the one provision that directly regulates private conduct
b. Statutes can apply constitutional norms to private conduct
i. Gov’t can enact laws that require private conduct meet the same standard as those the constitution mandates for the gov’t
1. The Civil Rights Act
ii. Actions brought under the statutes and are governed by their terms, constitution still does not apply
ii. Exceptions to the State Action Doctrine
1. Two exceptions – instances where private conduct MUST comply with the constitution:
a. Public functions: private entity must comply with the constitution if it is performing a task that has traditionally, been done exclusively by the gov’t
b. Entanglement: private conduct must comply with the constitution if the gov’t has authorized, encouraged or facilitated the unconstitutional conduct
2. There is a lot of inconsistency with the application of the exceptions
3. The CT is MUCH more likely to apply the exceptions in cases involving racial discrimination than in cases involving other constitutional claims
13. Economic Liberties
a. Introduction
i. Economic liberties typically refer to constitutional rights concerning the ability to enter into and enforce contracts, to pursue a trade or profession, and to acquire, possess and convey property
ii. Framers were concerned about protecting economic rights, they included the contracts clause and the takings clause
iii. In the early 19th century the CT invoked natural law principles to protect property rights and aggressively used the contracts clause to limit the ability of the states to interfere with existing contractual obligations
iv. Late 19th century until 1937 (Lochner Era) the CT found that freedom of contract was a basic right under liberty and property provisions of the DPC
1. Freedom of K under the DPC limited gov’t ability to impair existing contracts and to regulate content of future contracts
a. The contracts clause ONLY can be used to limit the ability to impair EXISTING contracts
2. Same era that CT used federalism to limit the ability of congress to regulate the economy
v. After 1937 the CT adopted a policy of great deference to gov’t regulation
1. CT no longer protects freedom of K under DPC
2. CT no longer limited congress’ ability to regulate economy based on federalism
b. Economic Substantive Due Process
i. Introduction
1. 5th and 14th amendment provide that neither the federal nor state gov’t can deprive a person of life liberty or property without due process of law
2. two kinds of protection under DPC:
a. Procedural: refers to procedures that gov’t must follow when it takes away a person’s life, liberty or property
b. Substantive: whether the gov’t had an adequate reason for taking away a person’s life, liberty or property – focus is on the sufficiency of gov’ts justification
i. Used primarily in two areas:
1. Protecting economic liberties
2. Safeguarding privacy
ii. The Early History of Economic Substantive Due Process
1. CT first rejected attempts to use due process to protect economic rights from gov’t interference
2. Murray v. Hoboken: CT denied due process challenge to an attempt by gov’t to collect delinquent taxes
a. CT said due process is met as long as gov’t procedures are in accordance with the law
3. Slaughterhouse Cases: CT emphasized that due process concerned procedures that the gov’t must follow and could not be used to challenge the law for interfering with right of butchers
4. Loan Assoc. v. Topeka: CT invalidated city law that imposed a tax to fund bonds to attract private businesses to Topeka
a. First instance of CT using natural law principles to limit gov’t regulatory power
5. Munn v. Illinois: CT upheld state law that set maximum rates for grain storage BUT indicated that under some circumstances regulation of business could violate DPC
a. Question is whether the private property is affected with public interest
b. Judiciary evaluates the reasonableness of state regulations
6. Railroad Commission Cases: CT upheld state law regulating railroad rates but indicated that due process could be used to challenge rates in the future
7. Mugler v Kansas: CT upheld state law that prohibited the sale of alcoholic beverages but indicated that state laws would be invalidated as violating DPC unless they were truly an exercise of state police power
iii. Substantive Due Process of the Lochner Era
1. Liberty to contract is a limit on gov’t power to regulate economy
2. Allgeyer v. Louisiana: a state law that prohibits insuring property in the state except through an insurer licensed to do business in that states violates the 14th amendment
3. Lochner v. New York: striking down law setting maximum hours for bakers
a. CT said the law that limited the hours a baker could work infringed on baker’s and employer’s liberties
b. To be a fair, reasonable and appropriate use of a state’s police power an act must have a direct relation as a means to an end to an appropriate and legitimate state objective
4. Three themes followed until 1937:
a. Freedom of K was a right protected by DPC of 5th and 14th amendment
b. Gov’t could interfere with freedom of K only to serve a valid police purpose of protecting public health, public safety or public morals
c. The judiciary would carefully scrutinize legislation to ensure that it truly served such a purpose
5. Law Protecting Unionizing
a. Workers began to unionize in the early 20th century and many states and the federal gov’t adopted laws to facilitate unionizing – CT declared these unconstitutional as infringing on freedom of contract
b. Adaird v. US: CT invalidated law that prohibited employers from insisting that employees agree NOT to join a union
c. Coppage v. Kansas: CT said each party has the right to stipulate upon the terms of the contract relationship
i. Under constitutional freedom of contract each party has the right to agree to stipulations
6. Maximum Hour Laws
a. Lochner declared a state law setting maximum hours for bakers unconstitutional – distinguished Holden v. Hardy where CT upheld maximum hours for coal miners
b. Muller v. Oregon: upholding law setting maximum hours for women based on Brandeis Brief
i. Policy view about women > policy view of economy
7. Minimum Wage Laws
a. Adkins v. Children’s Hospital: CT strikes down DC minimum wage law for women
8. Consumer Protection Legislation
a. Weaver v. Palmer Bros.: striking down bedcovers consumer protection law
i. CT viewed this as unreasonable regulation, it was getting too involved in the business side of things
b. Nebbia v. New York: upholding law setting price controls on milk
i. Beginning of the end of the Lochner era
ii. Adopts a rational basis test – laws that have a reasonable relation to a proper legislative purpose that are neither arbitrary nor discriminatory meet the requirements of the DPC
iv. Economic Substantive Due Process Since 1937
1. Pressures for Change
a. Depression created perception that gov’t regulation was essential
b. Intellectual foundation of Lochner (that freedom of K and related rights were part of natural liberties) was being attacked
2. End of Lochnerism
a. West Coast Hotel v. Parrish: upholding law setting minimum wage for women and minors – overrules Adkins v. Children’s Hospital
i. END OF LOCHNER ERA
ii. Asks if the protection of women is a legitimate end of state power and whether this law is a permissible means to that end
1. Rational basis review!
iii. Freedom of K may be restricted in employment context for protection of health and safety and to ensure good work conditions and freedom from oppression
b. US v. Carolene Products: upholding economic legislation and articulating presumption of validity – CT upholds law concerning filled milk
i. CT presumes the law is constitutional under rational basis test
1. Presume laws regulating businesses are constitutional UNLESS it is of such a character to preclude the assumption that it rests on a rational basis within the knowledge and experience of the legislators
ii. Constitutionality will NOT be presumed when (FN 4):
1. Legislation within a specific prohibition of the Constitution (BOR)
2. Legislation restricts political process
a. If this part of gov’t is broken then entire legislative process is impaired
3. Prejudice against “discrete and insular minorities”
a. If the law is directed at racial or religious minorities
b. If you are in numerical minority you cannot rely on the political process to protect you
3. CT has made it clear that economic regulations will be upheld when challenged by DPC as long as they are rationally related to legitimate gov’t purpose
a. Williamson v. Lee Optical: DPC will no longer be used to strike down state laws regulating business and industrial conditions because they may be unwise, improvident or out of harmony with a particular school of thought
i. CT applies rational basis and upholds a law that does not seem very reasonable or rational – shows what the legal version of reasonable/rational is
ii. The law may enact a needless and wasteful requirement but it is the legislature NOT the CT who balances the advantages and disadvantages of the law
iii. CT just has to be able to come up with ANY purpose for the law – does not have to be the purpose the legislature came up with
4. Post-1937 laws regulating the economy and economic interests do NOT infringe upon a fundament right
a. Standard is whether the gov’t has rational basis for the law (impacting NON FUNDAMENTAL interests)
b. Economic interest ARE NOT fundamental rights
14. Fundamental Rights Under Due Process and Equal Protection
a. Introduction
i. The Concept of Fundamental Rights
1. CT has held that some liberties are SO important they are deemed “fundamental rights” and that generally the gov’t cannot infringe upon them unless strict scrutiny is met
2. Most claims of right under equal protection or DPC only receive minimal judicial scrutiny – gov’t action only has to meet rational basis test and be shown to be rationally related to legit gov’t purpose
3. Little depends if the CT uses DPC or equal protection as the basis for protecting the fundamental right
a. Under either the CT must decide whether a claimed liberty is sufficiently important to be regarded as fundamental even though it is not mentioned in the constitution
b. Once deemed fundamental strict scrutiny is used regardless how the CT got there
4. The difference is how the arguments are phased:
a. DPC  constitutional issue is whether the gov’t interference is justified by a sufficient purpose
i. The law denies a right to EVERYONE
b. Equal protection  issue is whether the gov’t discrimination as to who can exercise the right is justified by a sufficient purpose
i. The law denies a right to some
ii. The Ninth Amendment
1. Generally NOT seen as the source of rights in that rights are not protected under it – used to provide a textual justification for CTs to protect non-textual rights
2. Possible interpretations of the 9th amendment:
a. Language to make clear that fundamental rights are NOT limited to the BOR – judges can find and enforce other rights
i. CURRENT INTERPRETATION
ii. NO substantive rights protected by the 9th amendment – no violations of the 9th amendment
b. Precautionary language making it clear that federal gov’t has limited powers – no implied federal gov’t powers
c. Language makes it clear that fundamental rights are NOT limited to the BOR but congress NOT judges should find and enforce unenumerated fundamental rights
iii. Procedural Due Process
1. Existence of a right triggers TWO burdens on the gov’t:
a. Substantive  gov’t must justify an infringement by showing that its action is sufficiently related to an adequate justification
b. Procedural  when gov’t takes away a person’s life, liberty or property it must provide adequate procedures
b. Framework for Analyzing Fundamental Rights/Substantive Due Process
i. Does the law impact a fundamental right?
1. Two competing approaches to identifying fundamental right under substantive due process analysis:
a. MAJORITY RULE: precedent based with reasoned judgment and tradition and history – MORE BROADLY DEFINED
i. Non-textual rights are protected when “objectively ‘deeply rooted in…history & tradition’ & ‘implicit…’ such that liberty nor justice would exist….”; requires a “careful description of the asserted fundamental liberty interest”
b. MINORITY VIEW: look ONLY too tradition and history – NARROWLY DEFINED
i. Non-textual rights protected only if “a tradition,” stated at the most specific level of abstraction for protecting the right
2. If it is a fundamental right you go through strict scrutiny, if not you apply rational basis
3. Judiciary will defer to legislature UNLESS there is a discrimination against a discrete and insular minority or infringement of a fundamental right
ii. Is the right infringed?
1. A constitutional right is infringed and gov’t action must be justified when the exercised of the right is prohibited
2. In evaluating whether there is a violation of the right the CT considers the directness and substantiality of the interference
3. Same basic issue comes up for any right: under what circumstances is the gov’t action an infringement?
iii. Is there a sufficient justification for gov’t infringement of a right?
1. If a right is deemed fundamental the gov’t must present a compelling interest to justify an infringement
2. If a right is NOT fundamental only a legitimate purpose is required for the law to be upheld
3. Gov’t has burden to persuade the CT that a truly vital interest is served by the law in question
iv. Is the means sufficiently related to the purpose?
1. Under strict scrutiny it is not enough for gov’t to prove a compelling purpose behind a law, they must also show that the law is necessary to achieve the objective
a. Gov’t must prove they could not attain the goal through any means less restrictive
b. Gov’t burden where there is an infringement of a fundamental right is to prove that no other alternatives less intrusive of the right can work
2. Under a rational basis standard the means only has to be a reasonable way to achieve the goal and the gov’t is not required to use the least restrictive alternative
c. What is the standard of review for the interest asserted
i. If non-fundamental liberty interest  rational basis review
1. Rational Basis (ends-mean analysis)
a. END (purpose) is permissible as long as court can conceive of ANY goal not prohibited by the constitution
i. This goal does not have to be the actual goal of the law
b. MEANS (law) is permissible as long as there is a RATIONAL RELATIONSHIP to the purpose
ii. If fundamental right  strict scrutiny
1. Strict Scrutiny (ends-means analysis)
a. END (purpose) must be a COMPELLING goal not prohibited by the constitution
b. MEANS (law) is only permissible if NECESSARY (least burdensome) way to achieve purpose
d. Constitutional Protection for Family Autonomy
i. The Right to Marry
1. Loving v. VA: CT strikes down anti-miscegenation law in VA
a. CT says law violates equal protection and DPC of 14th amendment
b. CT recognizes a fundamental right to marry and applies strict scrutiny
ii. The Right to Purchase and Use Contraceptives
1. Griswold v. CT: the right to marital privacy, although not explicitly stated in the BOR is a penumbra formed by certain other explicit guarantees. As such it is protected against state regulation that sweeps unnecessarily broad
a. NOT CURRENT RULE
b. When a law concerns economic problems, business affairs or social conditions it should be left to legislature
c. Even though CT does not treat it as a substantive due process analysis it is later treated as such
d. Because this is an unenumerated right the Ct applies a penumbral analysis to find some textual support
e. Goldberg Concurrence:
i. Okay for Ct to protect unenumerated rights – cites to 9th amendment
ii. Does not think the law is in line with the policy behind it
f. Harlan Concurrence:
i. Proper inquiry is whether law infringes on DPC – apply the Palko test
g. White Concurrence:
i. References DPC
ii. No connection between the law and its stated policy
h. Black’s Dissent:
i. Even though law is offensive there is nothing in the constitution protecting the right to privacy
ii. Concerned that Ct is misusing their power – no test for determining what a fundamental right is
iii. Amendment process is correct way to add new fundamental rights
i. Stewart’s Dissent:
i. Proper way to invalidate law is to let people vote to repeal it
e. Constitutional Protection for Medical Care Decisions
i. Cruzan: CT assumes that competent adults have a fundamental right to refuse medical treatment
1. CT likens unwanted medical treatment to an unwanted touching (battery)
ii. Washington v. Glucksberg: CT holds that there is no fundamental right to physician assisted suicide – no general right to die
1. Concurring opinions make it clear that there may be a fundamental right to receive pain easing medical treatment even if that treatment leads to death IN CERTAIN CIRCUMSTANCES
2. Facial challenge – law on its face is unconstitutional irrespective of who it is applied to
a. As opposed to applied challenge (law as applied is unconstitutional)
3. Because the CT does not find a fundamental right they apply rational basis and the WA law is upheld
4. State interest in prohibiting physician assisted suicide are legitimate and compelling:
a. Unqualified interest in preservation of human life
b. Interest in protecting vulnerable groups from abuse, neglect and mistakes
c. State may fear that this will start down the path to voluntary and even involuntary euthanasia
5. Because the goals are sufficient it will be left to the state (because no fundamental right no strict scrutiny)
f. Constitutional Protection for Sexual Orientation and Sexual Activity
i. Bowers v. Hardwick: the right to privacy does not protect a right to engage in consensual homosexual activity 
1. CT applied rational basis review – said the law is based on notions of morality which is a legitimate state interest
2. Dissent  reframes the asserted liberty interest as fundamental right to control the nature of intimate associations with others – says they would apply strict scrutiny and overturn the law
ii. Lawrence v. Texas: state cannot criminalize intimate sexual conduct between two persons of the same sex consistent with the substantive protections of the DPC of the 14th amendment
1. CT does NOT find a fundamental right BUT applies rational basis plus
2. Triggers for rational basis plus:
a. If CT concludes that one of the reasons for or purposes behind the law is based on some kind of animus towards the group they will apply rational basis plus
b. If the only purpose for the law is to prohibit something immoral Ct will apply rational basis plus and strike it down

15. Equal Protection



	EQUAL PROTECTION ANALYSIS

	Type of Classification 
	Level of Review
	Standard of Review

	Suspect
	Strict scrutiny
	Narrowly tailored to serve compelling government interest

	Quasi-Suspect
	Intermediate Scrutiny
	Substantially related to important government interest

	Non-Suspect
	Rational Basis Review
	Rationally related to legitimate government interest



a. Introduction
i. Constitutional Provisions Concerning Equal Protection
1. Since Brown v. Board of Ed. the CT has relied on equal protection clause of 14th amendment as a key provision for combating invidious discrimination and for safeguarding fundamental rights
2. There is no provision in the constitution that says the gov’t cannot deny equal protection BUT Bolling v. Sharpe held that equal protection applies to the federal gov’t through the DPC of the 5th amendment
ii. Framework for Equal Protection Analysis
1. All EP cases ask the same basic question – is the gov’t classification justified by a sufficient purpose
2. THRESHOLD QUESTION IS: does the law classify on a basis of a suspect (quasi-suspect and suspect) classification?
3. Question #1: What is the Classification
a. How is the gov’t drawing a distinction among people?
b. Two basic ways of establishing a classification:
i. Classification exists on the FACE OF THE LAW – law on its very terms draws a distinction among people based on a particular characteristic
ii. Facially neutral law but there is a DISCRIMINATORY IMPACT to the law or DISCRIMINATORY EFFECTS from its administration AND it has a DISCRIMINRTORY PURPOSE
1. Discriminatory impact is insufficient to prove a racial or gender classification
2. If a law is facially neutral, to prove a race or gender classification you must prove that there is a discriminatory purpose behind the law
c. Five illicit Equal Protection classifications
i. Race (ethnicity & national origin)  suspect
ii. Gender  quasi-suspect
iii. Alienage (citizenship)  suspect
iv. Legitimacy (non-marital children)  quasi-suspect
v. Exercise of fundamental rights  suspect
4. Question #2: What is the Appropriate Level of Scrutiny
a. Strict scrutiny:
i. Race or national original and aliens
ii. Under strict scrutiny the law will only be upheld if it is prove necessary to achieve a compelling gov’t purpose
iii. Gov’t must show that they have a truly significant reason for discriminating and cannot achieve objective through any less discriminatory alternative
iv. Gov’t has burden of proof – law will NOT be upheld unless gov’t persuade the CT 
v. Often fatal to the law
b. Intermediate scrutiny:
i. Gender and non-marital children
ii. Under intermediate scrutiny a law is upheld if it is substantially related to an important gov’t purpose
iii. The objective does not have to be compelling, only important
iv. The means must not be necessary BUT must have a substantial relationship to the end
v. Gov’t has burden of proof
c. Rational basis:
i. EVERYTHING ELSE
ii. Under rational basis the law will be upheld if it is rationally related to a legitimate gov’t purpose
iii. Gov’t objective ONLY must be a legitimate gov’t action
iv. The means only must be a rational way to meet the end
v. Challenger has burden of proof
vi. VERY DEFERENTIAL TO GOV’T
d. Criteria to determine the level of scrutiny:
i. Immutable characteristics (race, national origin, gender and marital status of parents) warrant heightened scrutiny
ii. The ability of the group to protect itself through political process
iii. Historical discrimination against group
iv. Likelihood the classification reflects prejudice as opposed to permissible gov’t purpose
5. Question #3: Does the Government Action Meet the Level of Scrutiny?
a. CT evaluates the ends and the means
b. The Ct focuses on the degree to which a law is under-inclusive and/or over-inclusive
i. Law is under-inclusive if it does not apply to individuals who are similar to those to whom the law applies
ii. Law is over-inclusive if it applies to those who need not be included for the gov’t to achieve its purpose – law unnecessarily applies to a group of people 
c. The fact that a law is under or over inclusive does not mean it will be invalidated – most laws or one or both
i. Laws are often under-inclusive because the gov’t chooses to proceed one step at a time
d. Under and over inclusiveness is used by the CT to evaluate the fit between the ends and means
i. The higher the level of scrutiny a closer fit is required
iii. The Protection of Fundamental Rights Under Equal Protection
1. Comparison of Focus of SDP and EP
	SDP
	EP

	Emphasis: fairness between the gov’t and the individual – NOT compared to others in the same situation
**denies right to ALL
	Emphasis: disparity in gov’t treatment of different categories of similarly situated individuals
**denies right to SOME


2. Perry v. Schwarzenegger
a. Here the complaint asserts BOTH equal protected and DPC violations – ALWAYS good to do
b. The Rational Basis Test
i. Introduction
1. UNLESS the gov’t action is a type of discrimination that warrants the application of intermediate or strict scrutiny a rational basis review is applied
2. CT often says that law should be upheld if it is possible to conceive of any legitimate purpose for the law even if it was NOT the gov’t actual purpose
a. Rare for CT to invalidate a law under rational basis
3. Sometimes CT applies rational basis “plus” – see Lawrence v. Texas
ii. Does the Law Have a Legitimate Purpose?
1. What Constitutes a Legitimate Purpose?
a. At the least the gov’t has a legitimate purpose if it advances a traditional police purpose (protecting safety, public health or morals)
b. Virtually ANY goal that is not forbidden by the constitution will be deemed sufficient to meet rational basis 
c. Romer v. Evans: established that animus against gays and lesbians even when presented as a purported moral basis for a law is NOT sufficient to meet rational basis 
i. Amendment 2 is explainable ONLY by animus toward homosexuals
ii. A desire to harm a politically unpopular group is NOT a legitimate gov’t interest under rational basis
iii. CT applies rational basis plus because the “purpose” was prohibiting immoral behavior
2. Must it be the Actual Purpose?
iii. The Requirement for a “Reasonable Relationship”
1. Under rational basis review – CT must decide whether the classifications are reasonable in light of its purpose 
a. Law will be upheld UNLESS the gov’t action is clearly wrong, a display of arbitrary power
2. Tolerance for Under-Inclusiveness 
a. Railway Express Agency, Inc. v. New York: despite it’s under-inclusiveness the law that prohibits advertising on vehicles if the main purpose is for advertising 
3. Tolerance for Over-Inclusiveness
a. Even substantial over-inclusiveness is okay under rational basis
c. Classifications Based on Race and National Origin
i. Two ways to prove discrimination based on race or national origin:
1. Classification exists on the face of the law
a. Law in its very terms draws a distinction among people based on race or national origin
2. Facially neutral law
a. A racial classification can be proven by demonstrating that the law has a discriminatory purpose and a discriminatory impact
ii. Race Discrimination and Slavery Before the 13th Amendment
1. Prior to adoption of the 13th amendment in 1865 slavery was constitutional – judiciary consistently enforced the institution of slavery by ruling in favor of slave owners
2. Prigg v. Penn:  CT invalidated a state law that prevented the use of force or violence to remove any person from the state and to return the individual to slavery
a. Constitution prohibited states from interfering with the return of fugitive slaves
b. Congress has the power to enact Fugitive Slave Act of 1850 based on implied powers of congress
3. Dred Scott v. Sandford: no one of African descent can be a citizen AND congress exceeded their power by passing the MO compromise
4. Post Civil War Amendments
a. Sec. 1 of the 14th amendment abrogates Dred Scott
b. Two views of the purposes of 13th, 14th & 15th amendments as applied to race:
i. VIEW #1: the purpose of the post civil war amendments was to achieve colorblindness (colorblindness principle)
1. Modern view
ii. VIEW #2: the purpose of the post civil war amendments was to combat subordination of basis of protected traits (anti-subordination principle)
1. View that Slaughterhouse took
iii. Strict Scrutiny for Discrimination Based on Race and National Origin
1. Clearly established that racial classifications will be allowed ONLY IF the gov’t can meet the heavy burden of demonstrating that the discrimination is necessary to achieve a compelling gov’t purpose
2. ALL racial classifications – even those that help minorities – must meet strict scrutiny standard
3. Korematsu v. US: CT upheld the constitutionality of relocation of Japanese Americans during WWII
iv. Proving the Existence of a Race or National Origin Classification
1. Race and National Origin Classification on the Face of the Law
a. Race-Specific Classifications That Disadvantage Racial Minorities
i. Laws that expressly impose a burden or disadvantage people because of race or national origin
1. Strauder v. West VA: CT declared unconstitutional a WV law that limited jury service to white males over21 who are citizens of WV
ii. Korematsu v. United States: apprehension by the proper military authorities of the gravest imminent danger to public safety can justify the curtailment of the civil rights of a single racial group
b. Racial Classifications Burdening Both Whites and Minorities
i. Anti-miscegenation laws were first upheld as applying equally to both races
1. Pace v. Alabama: CT upheld AL law that provided harsher penalties for adultery and fornication if the couple was composed of a white and black couple rather than same race
ii. BUT then CT recognized these are impermissible under equal protection because based on assumption of inferiority of blacks to whites
1. McLaughlin v. Florida: CT declared unconstitutional a FL law that prohibited habitual occupation of a room at night by unmarried interracial couple	
a. CT emphasized that state offered NO acceptable justification for why a race-neutral law could not adequately serve the purpose of punishing premarital sex 
iii. Loving v. Virginia: a state law restricting the freedom to marry solely because of racial classification violates the equal protection clause
1. Because the law only prohibits interracial marriage involving whites the aim is clearly white supremacy
2. No legitimate purpose independent of discrimination 
c. Laws Requiring Separation of the Races
i. Statutes requiring separation of the races are a third kind of racial classification that can exist on the face of the law
ii. Plessy v. Ferguson: upholding state “Jim Crow” law as constitutional under 14th amendment by introducing “separate but equal” doctrine
1. CT held that the law does not create inequality – any inequality is the result of the way blacks interpreted the laws
iii. Separate but equal became law after Plessy
1. Cumming v. Richmond County Bd. Of Ed.: CT upheld gov’t operation of high school only open for white students even though none was available for black students
a. CT said federal gov’t cannot interfere with management of schools except in cases of clear and unmistakable disregard for rights secured by constitution
2. Berea College v. KY: CT affirmed conviction of private college that violated KY requiring separation of the races in education setting
3. Gung Lum v. Rice: CT concluded that MS could exclude a child of Chinese ancestry from attending schools reserved for whites
d. Initial Attack on Separate but Equal
i. 1938-1954 CT found that states denied equal protection by failing to provide educational opportunities for blacks that were available to whites 
1. CT did not question “separate but equal” – instead concluded that the lack of opportunities for blacks was unconstitutional
ii. Missouri ex. rel. Gaines v. Canada: CT held it was unconstitutional for MO to refuse to admit blacks to its law school and instead to pay for them to attend out of state schools
iii. Sweatt v. Painter: CT for the first time ordered that a white university admit a black student
1. DID NOT reconsider Plessy but instead found that schools were not equal – if students had a choice the would not possibly choose the black school
iv. McLaurin v. Ok. State Regents: CT held that once black students were admitted to a previously all-white school the university could not force them to sit in segregated areas of the classroom, libraries and cafeterias
v. Brown v. Board of Education: the separate but equal doctrine has NO application in the field of education and the segregation of children in public schools based solely on their race violates the equal protection clause
e. Invalidating Segregation in Other Contexts
i. Brown was criticized for focusing exclusively on education and failing to provide a basis for declaring segregation unconstitutional in other contexts 
ii. A series of per curiam opinions followed Brown declaring state laws requiring segregation in other parts of life unconstitutional as well
iii. CT clearly established that laws requiring separation of the races will ONLY be allowed if strict scrutiny is met
2. Facially Neutral Laws with Discriminatory Impact or with Discriminatory Administration
a. The Requirement for Proof of a Discriminatory Purpose
i. Laws that are facially neutral that are administered in a manner that discrimination against minorities or has a disproportionate impact against them can be treated as race or national original classifications ONLY IF there is proof of a discriminatory purpose 
ii. Washington v. Davis: a law of official gov’t practice must have a discriminatory purpose not merely a disproportionate effect on one race in order for it to constitute invidious discrimination under the 5th amendment DPC or 14th EP
1. Disproportionate impact may be relevant as evidence of discriminatory purpose BUT impact is not the sole touchstone of the invidious racial discrimination prohibited by the constitution and standing alone it does not trigger strict scrutiny
b. How is a Discriminatory Purpose Proven?
i. CT has made it clear that showing such purpose requires that the gov’t desired to discriminate
1. NOT enough to prove that the gov’t took an action with the knowledge that it would have discriminatory consequences
ii. Personnel Administrator of Mass. v. Feeney: state’s absolute employment preference for veterans does not discriminate against women in violation of the equal protection clause
1. Discriminatory purpose implies more than intent as volition or awareness of consequences – implies the decision maker chose a course of action because of NOT merely in spite of
2. This is an example of HOW TOUGH the discriminatory purpose standard is
iii. Village of Arlington Heights v. Metro. Housing Dev. Corp.: denial of rezoning request does not violate the equal protection clause where there is no proof that the denial was motivated by discriminatory purpose
1. Because there was no proof other than the disparate impact cannot prove a discriminatory purpose
2. Factors to prove discriminatory purpose (not exhaustive):
a. Extreme statistical proof  generally effect alone does not prove purpose
b. Deviation from procedure  whether events leading up to decision are suspicious
c. Decision inconsistent with typical priorities  whether the decision is inconsistent with typical substantive considerations
d. Specific sequence of events
e. Legislative or administrative history  statements of decision makers 
v. Remedies: The Problem of School Segregation
1. The Problem of Remedies
a. If a CT finds an equal protection violation it must fashion a remedy
i. Sometimes it is invalidating the law
ii. Sometimes CT must fashion an injunction
b. Fashioning a remedy in area of school desegregation was very difficult
c. Brown v. Board of Education: school authorities have the primary responsibility for assessing and solving the problem of achieving racial integration in the public schools
i. School actions must be good faith implementation of constitutional principles
ii. Schools must make prompt and reasonable start toward full racial integration – CT may determine if extra time is necessary but the burden is on the defendant to show extra time is necessary and in good faith
2. Massive Resistance
a. Cooper v. Aaron: executive and legislature MUST follow the supreme CT rulings and what the CT interprets to be the law IS the law
b. Goss v. Board of Ed.: supreme CT invalidated a TN law that allowed students who were assigned to new schools as part of desegregation to transfer from schools where they were a racial minority to ones where they would be in majority
c. Griffin v. County School Bd.: CT declared in unconstitutional for schools to close rather than desegregate
d. Green v. County School Bd.: CT declared “freedom of choice plan” unconstitutional – school board has affirmative duty to take whatever steps necessary to convert to a unitary system in which racial discrimination would be eliminated
vi. Racial Classifications Benefitting Minorities
1. US Constitution treats race-based affirmative action differently”
a. Presumptively unconstitutional  race based affirmative action (includes national origin)
b. No presumption  gender based affirmative action
c. Presumptively constitutional class based (socio-economic) affirmative action; veteran based affirmative action; sexual orientation based affirmative action; virtually all other forms of affirmative action
2. Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination accepted as compelling gov’t purpose
a. Higher education EXCEPTION: strict scrutiny applies and strong basis in evidence of need to remedy discrimination or need for diversity are accepted as compelling gov’t purpose
i. Univ. of Cal. v. Bakke: approving use of race as one of many diversity factors in higher education admissions
3. What constitutes a compelling purpose?
a. YES: remedying identified past and current race discrimination (by proven violator in which gov’t is a passive participant OR violator)
b. NO: remedying de facto industry wide or societal race discrimination; increasing services in minority community; need for minority role models; reducing historical deficits of minorities
4. Narrow tailoring considerations:
a. Individualized consideration
b. Availability of race-neutral alternatives
c. Minimizing undue harm to other races
d. Limited in duration
5. What is narrow tailored?
a. YES: goals and timetables with disparity studies; using race as on factor in decision making
b. NO: quotas and numerical racial balance requirements; adding points to applicants tests/admissions scores based on race; disrupting employment seniority systems
6. Richmond v. J.A. Croson Co.: CT says that remedying societal is not a compelling purpose
d. Gender Classifications
i. The Level of Scrutiny
1. Many of the factors that explain strict scrutiny for racial classifications also exist with gender (history of discrimination, immutable characteristic, immediately visible, underrepresented in political process)  
2. BUT women are a political majority
3. Early Cases Approving Gender Discrimination
a. Bradwell v. Illinois: upholding state law prohibiting women from being licensed as attorneys
b. Radice v. NY: CT upheld a state law that prohibited women from being employed in restaurants between 10pm and 6am
c. Goesart v. Cleary: upholding state law prohibiting licensing of women as bartenders UNLESS wife or daughter of male who owned the bar
d. Hoyt v. Florida: upholding the automatic exemption of women from juries
4. The Emergence of Intermediate Scrutiny
a. Reed v. Reed: CT invalidated gender classification for the first time BUT only applied rational basis
i. ID law created a hierarchy of persons to be appointed administrators of estate and men were preferred when there were competing applicants
ii. CT framed issue as whether gender has a rational relationship to the ability too administer the estate and said no so law struck down
iii. State argued their purpose was administrative convenience 
b. Frontiero v. Richardson: by according differential treatment to male and female members of the uniformed services for the sole purpose of achieving administrative convenience the statutes are unconstitutionally discriminatory and violate the DPC of the 5th amendment
i. CT applied strict scrutiny – required a compelling state interest 
ii. Congress failed to show that the practice of presuming wives were dependent and husbands were not was actually cheaper
c. Craig v. Boren: laws that establish classifications by gender must serve important gov’t objectives and must be substantially related to achievement of those objectives to be constitutionally in line with the equal protection clause 
i. Whether a gender classification will stand often depends if it is based on real differences or gender stereotypes
d. United States v. Virginia: public schools MAY NOT exclude women
i. States must show that sex-based gov’t action serves an important gov’t objective and that the discriminatory means employed are substantially related to the achievement of that objective 
ii. CT says VA needed to established an “exceedingly persuasive justification” for the classification – VERY strong version of intermediate scrutiny
ii. Gender Classifications Benefiting Women
1. Intermediate scrutiny applies and remedying general societal discrimination accepted as an important justification 
2. Gender classifications benefiting women will be allowed when they are designed to remedy past discrimination or differences in opportunity
3. What constitutes an “important” gov’t purpose under intermediate scrutiny?
a. YES: remedying societal gender discrimination, traffic safety, pedagogical benefits, preventing illegitimate teenage pregnancies, biological differences (women excluded from combat)
b. NO: reinforcing gender stereotypes/traditional gender roles
4. Gender Classifications Benefiting Women as a Remedy
a. [bookmark: _GoBack]Califano v. Webster: CT upholds §215 of the social security act which allows women to eliminate additional low earning years from calculation of retirement benefits
i. Reduction in disparity in economic condition between men and women has been recognized as an important government objective
b. Schlesinger v. Ballard: CT upheld Navy regulation that required the discharge of male officers who had gone 9 years without a promotion but allowed women to remain 13 years without a promotion
i. CT said this was an allowable purpose to compensate for differences in opportunity
5. Classifications Benefiting Women Because of Biological Differences Between Men and Women
a. Nguyen v. INS: CT allows gender classifications that benefit women because of biological differences
e. Other Types of Discrimination: Only Rational Basis Review
i. Age Classifications
1. Vance v. Bradley: CT upheld federal law that mandated retirement age at 60 for participants in foreign service retirement program
a. CT said federal gov’t had a legitimate interest in having a vigorous foreign service and mandatory retirement was rationally related to that end
ii. Discrimination Based on Disability
1. CT has ruled that only rational basis should be used
2. City of Cleburne v. Cleburne Living Center: CT used rational basis to declare unconstitutional a city ordinance that required a special permit for the operation of a group home for the mentally disabled
3. Heller v. Doe: CT upheld state law that allowed mentally retarded individuals to be civilly committed if there was clear and convincing evidence justifying institutionalization but require that there was proof beyond a reasonably doubt before and individual may be committed because of mental illness 
4. DESPITE disability classifications only getting rational basis review, ADA broadly prohibits discrimination
iii. Wealth Distribution
1. Griffin v. Illinois: CT held it violated equal protection to deny free trial transcripts to indigent criminal defendants who were appealing their convictions
2. Harper v. VA Bd. Of Elections: CT declared unconstitutional a poll tax for state and local elections and said that lines drawn on the basis of wealth an property are traditionally disfavored 
a. BUT ultimately held ONLY rational basis
3. Dandridge v. Williams: CT upheld state law that put a cap on welfare benefits to families regardless of size
a. Rational basis was appropriate because the law was related to economics and welfare
b. Accepted state interest in allocating scarce resources
4. San Antonio Independent School Dist. v. Rodriguez: CT expressly held that poverty is NOT a suspect classification and discrimination against the poor should ONLY receive rational basis review
5. Maher v. Roe: CT rejected an argument that gov’t violated equal protection when it refused to fund abortion
a. CT said that it has never held that financial need alone identifies a suspect class for purpose of equal protection analysis
6. CT justifies rational basis because poverty is NOT an immutable trait – discrimination is result of law not intentional discrimination
7. BUT counter argument is that poor lack political power and there is a history of discrimination against the poor
iv. Discrimination Based on Sexual Orientation
1. Romer v. Evans: for the first time the CT invalidated discrimination laws based on sexual orientation
a. Established that animus against gays and lesbians even when presented as a purported moral basis for a law is NOT sufficient to meet rational basis 






