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I. THE CONSTITUTION

a. Historical Development
i. Declaration of Independence (1776) – purpose: sever ties with Britain; states their own independent sovereignties
ii. Articles of Confederation (1781) – created an alliance between the 13 states bound to each other only by treaties. The operated like individual nations/countries.
iii. Convention of 1787 – Drafting of the Constitution; A response to cure the problems of the states’ governments. 
b. Structure of the Constitution
i. Preamble - WE the PEOPLE create the Constitution. The people of the nation create the Constitution and its articles can be directed on them.
ii. Article I – Legislative Branch
1. Section 1 – legislative powers granted to Congress, which consists of Senate and House of Reps. 

2. Section 2 – House of Reps – House of Rep members chosen every 2 years. To be elected a member must be at least 25 years old, a inhabitant of the state they were elected in,  and have been a US citizen for at least 7 years. The larger a state’s population the more reps (1 per 30k). House of Reps has sole power of impeachment.

3. Section 3 – Senate – 2 senators per state and serve 6 year terms. 1/3 of the senate is rotated out so new ones can be elected every 2 years. To be elected a senator must be at least 30 years old, a inhabitant of the state they were elected in,  and have been a US citizen for at least 9 years. Senate has the sole power to TRY all impeachments and cannot do so unless 2/3 of its members a present.

4. Section 4 – congress must meet at least once a year on the first Monday of December.

5. Section 5 – in order to impeach a senator or house of rep member, the impeaching house must obtain a 2/3 vote.

6. Section 7 – once a bill passes the house of reps and senate, before it becomes law, it goes to the president. If the president chooses he will sign it and it becomes law. If he does not sign it, he returns it to either the senate or house of reps (which ever house it originated from) with his objections to it. If he does not return it w/i 10 days it becomes law. The house it goes back to can make amendments or by a 2/3 vote they can make it law.

7. Sections 8 – Enumerated Power - lists the powers of Congress.

a. Most of these powers are found in Art. I. Congress can only act based on powers enumerated in the constitution. It must attach its actions to an enumerated power.

8. Section 9 – Limits on Congress’s enumerated powers

9. Section 10 – limits state power.

iii. Article II - Executive

1. Section 1 – president elected for 4 year terms. Each state has a specific number of electors equal to the number of that states senators and house of rep members. To be  elected the president needs a majority of the electorate votes, must be born in the US, have lived in the US for at least 14 years, and be at least 35 years old.
2. Section 2 – president shall be commander in chief of the army and navy. Has the power to make treaties (w/ 2/3 concurrence of senators). With consent of the senate he has the power to appoint the heads of offices and judges.
iv. Article III –Judiciary.

1. Section 1 – There is one supreme court and congress has the power to create lower courts.
2. Section 2 – lists the jurisdiction of the judiciary.

3. Section 3 – no person shall be convicted of treason w/o 2 witnesses.

v. Article IV – States
1. Section 1 – states have the power to govern themselves.
2. Section 2 – a person is held accountable for his actions in a state and if he flees to another state that state, upon request, must return him to the requesting state.
3. Section 3 – concerns the addition of new states to the union.
4. Section 4 – The federal govt/ will protect the states
vi. Article V – Amending the Constitution – in order to propose an amendment to the constitution 2/3s of the state’s legislators need to propose a convention. In order to the amendment to be ratified, ¾ votes are needed.
vii.  Article VI – Supremacy Clause - laws of the US are binding over the states, meaning state laws cannot be contrary to federal laws/constitution.
viii. Article VII – Ratification
c. Structure of Constitutional Arguments - there are two types of constitutional arguments: ones that apply to federal exercises of power, and ones that apply to state exercises of power.
i. Exercises of Federal Power: (1) what is the scope of the enumerated power; (2) is there a separation of powers problem, (3) is there a federalism problem, (4) what is the structure of the law, (5) what are the limitations on the power.

ii. Exercises of State Power
1. (Police Powers)

2. Structure: Supremacy (preemption)

3. Limitations (Liberty, etc.)
d. Both the Federal Govt and the State Govt are bound by the constitutional

i. Fed Gov’t; gov of limited powers and can exercise those powers vested in it by the Const, laws passed by federal government are the supreme law of the land (supremacy)

1. Federal government powers are divided among three branches (Judicial, Legislative, Executive)
ii. State Gov’t: vested with the general power of promoting the health, safety, and welfare of their citizens (Police Power)
iii. Tension in the Const. is the supremacy of federal government and the independent sovereighnty of the states (federalism) 
Article 1 - The Legislative Branch

Section 1 - The Legislature

Section 2 - The House

Section 3 - The Senate

Section 4 - Elections, Meetings

Section 5 - Membership, Rules, Journals, Adjournment

Section 6 - Compensation

Section 7 - Revenue Bills, Legislative Process, Presidential Veto

Section 8 - Powers of Congress

Section 9 - Limits on Congress

Section 10 - Powers Prohibited of States

Article 2 - The Executive Branch

Section 1 - The President

Section 2 - Civilian Power Over Military, Cabinet, Pardon Power, Appointments

Section 3 - State of the Union, Convening Congress

Section 4 – Disqualification

Article 3 - The Judicial Branch

Section 1 - Judicial Powers

Section 2 - Trial by Jury, Original Jurisdiction, Jury Trials

Section 3 – Treason

Article 4 - The States

Section 1 - Each State to Honor all Others

Section 2 - State Citizens, Extradition

Section 3 - New States

Section 4 - Republican Government

Article 5 – Amendment

Article 6 - Debts, Supremacy, Oaths

Article 7 – Ratification

	1. Amendment 1 - Freedom of Religion, Press, Expression

2. Amendment 2 - Right to Bear Arms

3. Amendment 3 - Quartering of Soldiers

4. Amendment 4 - Search and Seizure

5. Amendment 5 - Trial and Punishment, Compensation for Takings

6. Amendment 6 - Right to Speedy Trial, Confrontation of Witnesses

7. Amendment 7 - Trial by Jury in Civil Cases

8. Amendment 8 - Cruel and Unusual Punishment

9. Amendment 9 - Construction of Constitution

10. Amendment 10 - Powers of the States and People

11. Amendment 11 - Judicial Limits

12. Amendment 12 - Choosing the President, Vice President

13. Amendment 13 - Slavery Abolished
	14. Amendment 14 - Citizenship Rights

15. Amendment 15 - Race No Bar to Vote

16. Amendment 16 - Status of Income Tax Clarified

17. Amendment 17 - Senators Elected by Popular Vote

18. Amendment 18 - Liquor Abolished

19. Amendment 19 - Women's Suffrage

20. Amendment 20 - Presidential, Congressional Terms

21. Amendment 21 - Amendment 18 Repealed

22. Amendment 22 - Presidential Term Limits

23. Amendment 23 - Presidential Vote for District of Columbia

24. Amendment 24 - Poll Taxes Barred

25. Amendment 25 - Presidential Disability and Succession

26. Amendment 26 - Voting Age Set to 18 Years

27. Amendment 27 - Limiting Changes to Congressional Pay




National Powers
I. The Role of the Judicial Branch
a. Judicial Review

i. The supreme court can rule on the constitutionality of actions taken by federal and state officials
ii. The John Marshal ruled that the federal judiciary may review the constitutionality of actions taken by the legislative and executive branches of the national government and if those actions are found to be in violation of the Constitution, federal courts may refuse to honor or enforce them.  Marbury thus established that federal courts possess the power of judicial review.

iii. Crucial assumption: when a court is asked to apply a particular law to the case before it, the court may also look behind the law to determine whether the legislature had the constitutional authority to enact it. 

1. Constitution is paramount law and it is the province of the judicial branch to say what the law is

iv. The Federalist Era – 1789-1801
1. The Republicans swept the elections of 1800.  In the waning hours of the Adams administration, the Federalists had taken a number of steps to strengthen their hold on the judicial branch.

2. 1 - The Chief Justice (Oliver Ellsworth) stepped down after it became clear that the next president would be a republican, which allowed John Adams to appoint John Marshall.

3. 2 – The Federalists adopted the Circuit Court Act of 1801 (“Midnight Judges Act”), the law created 16 new federal circuit court judgeships. Adams filled all of these positions with Federalists, 2 days before he left office.

4. 3 – The Federalists Congress approved the Organic Act of the District of Columbia, which authorized President Adams to name as many justices of the peace for the District of Columbia as “shall, from time to time, think expedient.”

5. The Senate confirmed these appointments on the last day of Adams’ presidency, one of these justices of the peace was a fellow named William Marbury.

v. Marbury v. Madison (pg 17)—Justice John Marshall: Holding: the federal judiciary may review the constitutionality of actions taken by the legislative and executive branches of the nat’l govt. If those actions are found to be in violation of the Constitution, federal courts may refuse to honor or enforce them. (nothing in the constitution that gives courts this power, but historical backdrop makes it consistent with Founders intent to have three co-equal branches of gov’t that checked one another. 
1. Facts: Marbury sued Sec. of State., Madison, to obtain his commission as justice of the peace and began his suit in SCOTUS under section §13 of the Judiciary Act which gave SCOTUs the "power to issue…writs of mandamus…to any…persons holding office, under the authority of the United States." But it was unclear whether the statute gave SCOTUS original jxd. In mandamus cases because the sentence stated "The Supreme Court shall have appellate jurisdiction from the circuit courts and courts of several states…" Sought to answer three questions 1) has the applicant a right to the commission he demands? (2) If he has a right, and that right has been violated, do the laws of his country afford him a remedy? (3) If they do afford him a remedy, is it a mandamus issuing from this court?
2. The Right: William Marbury was commissioned as a justice of the peace  and signed by John Adams then president of the U.S. The act of appointing to office and commissioning the person are separate and distinct sections/powers of the Constitution. The commission is not necessarily the appointment, but is conclusive of the appointment. The appointment is the sole act of the Preseident, and must be evidenced when he has done everything to be performed by him. The last act is the be done is the President’s signature of the commission. The seal cannot be affixed to the commission until the commission is signed, because the signature is evidence of the effect. Once the signature is made, the secretary of state, as a matter of law, is to affix the seal and record it, this is a ministerial act. The discretionary act is the President and the appointment and delivery of deed of appointment is personally the presidents, the appointment is valid when executed and given to the secretary of for the purpose of being sealed, recorded, and transmitted, but it is not necessary by law. The commission is transmitted to a person already appointed not ot a person to be appointed or not.  Appointment is the discretion of the President, but once he made the appointment, his power over the office is terminated and the officer is not removable by him but the right to the office is then in the person appointed and has the right to accept or reject it. 

3. REMEDY: “The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury. One of the first duties of government is to afford tat protection.” Whenever there is a legal right, there is also a remedy by suit or action at law. The legality of the act of the head of a department be examinable in a court of justice or not must always depend on the nature of that act. When the act is purely political in nature and at the sole power and discretion of the President, that discretionary act is unreviewable by the court. But, when the legislature proceeds to impose on that officer other duties and to perform certain act and cannot at his discretion sport away the vested rights of others. It is not the office of whom the writ of mandamus is directed to, but the nature of the thing to be done that the propriety or impropriety of issuing the mandamus is to be determined 
4. Ruled that the authority given to SCOTUS of reviewing a writ of mandamus to public officers, appears not to be warranted by the constitution. It is “emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule… So if a law be in opposition to the constitution; if both the law and the constitution apply to a particular case…”  It is the very essence of the judicial duty to determine which of the conflicting rules governs (judicial review) and the constitution prevails. The act itself is unconstitutional because it gives SCOTUS original jurisdiction in a case that is not proscribed by Art III, therefore it is unconstitutional.-->this analysis provided federal courts the power to review acts of the President and Congress along with ruling on the constitutionality of Acts and Laws
vi. Constitutional Interpretation

1. Interpretivists: Only legitimate task of courts is to interpret the words of the Constitution. Therefore, they are unable to strike down actions of peoples elected representatives on the basis of norms that lie outside the Constitution
2. Noninterpretivists: Courts are not limited to interpreting the words of the Constitution, but could enforce unwritten norms that derive from extraconstitutional sources without tying or tracing them to any constitutional sources
a. Non interpretivist interpretation died because there was no foundation in the constitution and it was hard to manage and itself, at times, went against the constitutions values. Therefore, all agree that interpretation has to start with the constitution itself
3. Remaining three forms of interpretation
a. Textualism (strict constructionism)
i. Following the text of the constitution without consulting anything else
ii. But this approach is difficult because it may lead to contrary interpretations of vague clauses and be too strict, out of accord with the clauses intent. 
b. Originalism
i. In construing the constitution, a court may only look to the text of the document itself and, where the text is unclear, to materials that illuminate the original understanding of that text
ii. Can be discovered through examination of framers Intent (e.g., Federalist Papers) or from evidence that reveals what a contemporaneous audience would have understood the text to mean (dictionary from era adopted)
iii. Goal: Prevent judges from imposing their own personal beliefs on society under guise of interpreting the Constitution
iv. Problems: who were the framers and are the available documents adequate to indicate intent? Originalism leads Const to be a static document? 
c. NonOriginalism
i. Courts may consider the text of the Constitution, as well as the original understanding, courts are not limited to those sources. Accordingly, judgems may interpret the Constitution in light of all potentially relevant sources, including history and tradition, logic, natural law, moral philosophy, political theory, and social policy. 
ii. Not like noninterpretivists, because nonoriginalists will not reject a Const provision as being irrelevant…but their interpretation is needed to create a living constitution that adapts
(all cases/questions should follow this structure w/ the exception of justiciability)

	· Pertaining to the Exercise of Federal Power
1. Defined Scope of Enumerated Powers

2. Structure: Separation of Powers & Federalism

3. Limitations (Individual Rights)


	· Pertaining to the Exercise of State Power
1. Police Powers – No Power Question

2. Structure: Supremacy (preemption)

3. Limitations (Individual Rights)

	· Techniques of Constitutional Interpretation:
· Constitutional Text
· Original Intent:
· Federalist Papers
· Historical Events
· Constitutional Structure
· Separation of Powers
· Federalism

	· History and Tradition
· Fairness and Justice
· Political Theory
· Social Policy
· Foreign, International, and State Law
· Supreme Court Precedent



b. Authoritativeness

· The constitution is the supreme law of the land that all must follow, the courts have the power to interpret the constitution and its interpretation is binding on all State and Federal actors
i. When Court does so, the parties to the case are bound by the constitutional interpretation the Court adopts
ii. The court’s constitutional interpretations are, for all practical purposes, the law of the Constitution, which are unreviewable by any other body
iii. Cooper v. Aaron (pg 36): The federal court’s interpretation of the Constitution is the supreme law of the land and all persons and States are mandated to comply. That meant that even those not a party to the litigation had to conform to the Court’s interpretation if they were out of compliance or risk litigation (courts interpretive power exits only as a product of judicial function of deciding cases). “The principles announced in [Brown] and the obedience of the States to them, according to the command of the Constitution, are indispensable for the protection of the freedoms guaranteed by our fundamental charter for all of us. Our constitutional ideal of equal justice under law is thus made a living truth.”
1. Facts: began out of Governor and State Legislature of Arkansas’s attempt to thwart fed district court order mandating desegregation of public schools under Brown. State claims a sovereign authority to resist Brown as an unconstitutional usurpation of power by SCOTUS. The School Board and Superintendent tried to uphold and follow the school boards plan of desegregation but the Executive branch and Legislature undermined those efforts and created an environment of violence for the 8 Little Rock High black students. School board and superintendent sought leave to delay implementation because of the year of chaos, court said that the school board and superintendent did not act in bad faith, but the legislature and executive did and hardship was caused by those branches of state government. Therefore, as actors of the state, the School Board and superintendent could not get a good faith delay. “The law and order are not here to be preserved by depriving the Negro children of their constitutional rights . . . [which] could be brought under control by state action.” State acts through its three branches and no agency of the state, officer, or agent can deny person within its jurisdiction the equal protection of the laws and the 14th amendment extends to all actions of the state “denying equal protection of the laws; whatever the agency of the State taking the action, or whatever guise in which it is taken.” 

2. Principle: principles of constitutional law bind the nation’s government bodies in the same manner that other provisions of the law bind us as individuals. Thus, a government official is not free to ignore applicable principles of constitutional law until hauled into court (contrary to party theory)

a. “It follows that the interpretation of the 14th Amend enunciated by this Court in Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States “any Thing in the Constitution or Law of any State to the Contrary notwithstanding. Every legislature and executive and judicial officer is solemnly commited by oath taken pursuant to Art. VI, cl 3 “to support this Constitution. . . No state legislature or executive or judicial officer can war against the Constitution without violating his undertaking to support it.” 
iv. Binding on Other Courts
1. SCOTUS’ constitutional interpretation are binding on lower federal courts and all state courts (but there are ways to get around that interpretation
v. Binding on NonJudicial Officials
1. Cooper’s prerogative that SCOTUS has exclusive power to determine constitutionality is not so. Each branch of government may interpret the Constitution for itself within its own assigned sphere. 

2. Ex: Thomas Jefferson’s pardoning those convicted under the Seditions Act, Jefferson did not take any action expressly or implicitly precluded to him by federal judiciary interpretation of Const. Judiciary upheld the Act, but did not hold those convicted under the act could not be later pardoned because it was the exclusive power of the President
3. Members of Congress and the President are not required to adhere to the Supreme Court’s interpretation of the Constitution when exercising functions over which Constitution grants them complete discretion (this includes State or Local legislatures and the executive branch) 

a. Those state actors can provide their contrary interpretation as motivation for the action they plan to undertake

4. When the “spheres of action” overlap and a conflict develops between a political and judicial interpretation of Const., the latter will trump

a. Congress may not legislatively supersede interpreting and applying the Constitution

b. Nor may the executive branch take action that contravenes the Court’s constitutional interpretations

c. Nor may nonjudicial officials act to disregard or supercede a judgement against them nor can other officials act in a way to thwart the implementation of a federal court judgement if they were not a party

5. Governing Principles

a. Government officials are free to entertain an act on interpretations of the Constitution that differ from SCOTUS’ constitutional interpretations when these officials are acting solely within their constitutionally assigned sphere

b. Government officials who are parties to a lawsuit filed in federal court must adhere to the judgement of the court unless that judgement is reversed on appeal

c. A government official who is not a party to such a suit is nonetheless precluded from taking action that would thwart the execution of the court’s judgement 

d. Contra: Ex States and school districts who disagreed with the Constitutional interpretation in Brown had not independent “sphere of action” allowing them to not desegregate their schools. Thus, an action not to de-segregate would be a failure to comply with a SCOTUS opinion

e. If a government official takes action that violates a judicially recognized principle of Con law, the judiciary, in a properly filed suit, may enjoin that action, and if the violation is willful, in the sense that the official knew or should have known of the applicable precedent, then in most cases monetary damages may be assessed as well. 

c. Justiciability

· A dispute is justiciable if it asks a court to actually resolve a legal dispute in accord with the law between the parties. That is there must be a “case” and “controversy.” A case or controversy, within Art. III, is a matter that presents an actual dispute involving legal relations of opposing/adverse parties for which the judiciary can provide effective relief. If not justiciable, Federal court cannot hear the claim. 
· Three contexts justiciability comes up
· Standing: whether the plaintiff is the appropriate person to bring the lawsuit
· Ripeness/Mootness: whether the timing of the lawsuit is proper
· Political Question: whether the subject matter of the lawsuit is capable of judicial resolution.
i. Justiciability is a body of doctrine defining and limiting the circumstances that an Article III federal court may exercise its constitutional authority.
ii. Constitutional Minimum: 
· Court may only exercise jxd over matters 1) which there is an actual dispute involving legal relations of adverse parties, and 2) for which the judiciary can provide some type of effective relief. 
1. Advisory Opinions/Collusive Suits
a. Article III courts may not issue an advisory opinion—an opinion issued outside the context of a justiciable case or controversy—nor may Congress ask SCOTUS to comment on the constitutionality of proposed legislation; nor may the President ask the Court to render an opinion on the legality of pending executive action because no actual dispute between two or more parties
b. Collusive suit=suit in which parties attempt to fabricate an actual case or controversy
2. Declaratory Relief
a. Allowed to provide declaratory relief
b. In an actual dispute between adverse parties involving their legal rights and obligations, declaratory relief is not merely advisory; it is legally binding upon the parties, and may be enforced through the application of other judicially imposed forms of relief. Elements satisfied 1) actual dispute between adverse parties involving their legal relations, and the relief issued is binding or conclusive effect upon dispute
iii. Standing
· To establish standing, a PF must show 1) Injury in fact, 2) Causation and 3) redressability.
· The party invoking federal jurisdiction bears the burden of pleading and proof
· Organizational Standing (Hunt v. Washington State Apples Growers)

· (1) Individual Member Has Standing

· (2) Germane to the Purpose of the Organization

· (3) Prospective Relief

· EXCEPT: Procedural Standing (Mass. V. EPA said)( When a litigant is vested with a procedural right, that litigant has standing if there is some possibility that the requested relief will prompt the injury-causing party to reconsider the decision that allegedly harmed the litigant. Need injury, but don’t have to meet normal standards of redressability and immediacy
1. The standing doctrine examines that constitutional minimum from the perspective of the individual seeking to invoke the court’s authority. The basic question is whether the plaintiff has established a personal stake in the outcome of an otherwise justiciable controversy. 
2. Injury and causation ensure the existence of an actual dispute between adverse parties  and the availability of redress ensures the case is subject to judicial resolution and is not merely a hypothetical dispute. 
3. Plaintiff must separately establish standing to each forms of relief and claims they raise
4. On appeal to federal court, a party seeking relief must show that a ruling in their favor would redress whatever injury they suffered from the adverse lower court ruling. If no redressability, then the opinion would be purely advisory. 
5. Injury in Fact
· An injury-in-fact, is an invasion of a legally protectable interests which is 1) concrete (not speculative) and particularized and (2) actual or imminent (i.e., threatened), not conjectural or hypothetical 
· Pf, or party invoking jxd, must establish he or she suffered a perceptible and recognized harm. This can be a present injury or a threatened injury, so long as the threat is not to speculative or remote. 
· When the asserted interest or harm is either conceptually or factually too abstract or speculative, it will not trigger an Art. III courts authority to adjudicate. 
a. Particularized(FN 24 of Lujan)= the injury must affect the plaintiff in a personal and individual way

b. Invasions of any right recognized under Const, statutes, or common law is sufficient, although not necessary, to establish an injury-in-fact. Any type of perceptible harm to the individual will suffice so long as a court does not believe the interest invaded is too abstract to satisfy Art. III case or controversy
c. Ex of percebtilble recognized interst=quality of environment, character of one’s neighborhood, consumer choice, variety of economic and personal interests
d. RE conceptual infirmities: as allegations of harm become more creative in the sense that they are premised on less familiar legal turf, courts become increasingly reluctant to conclude that an invasion of the underlying interest satisfies the injury in fact requirement
e. As claimed harm becomes more creative/unfamiliar or as factual premise becomes more speculative, injury in fact requirement gets harder
f. Lujan v. Defenders of Wildlife (pg 45)(conceptual harm/future harm): Court rejected three theories of harm (1) ecosystem nexus (2) animal nexus, and (3) vocational nexus because “standing is not an ingenious academic exercise in the conceivable, but as we have said requires . . . a factual showing of perceptible harm.” Therefore, Court was unwilling to no standing for supposed harm a person interested in an endangered species would experience when gov’t action threatened that species chance for survival (animal nexus), but it may be plausible to think that person who worked with or observed animals in the area of world  where species is threatened by Fed decision could have harm since subject of interest wont exist. Nonetheless, here the injury/harm as factually alleged were inadequate to provide standing because they claimed they would only go back “some day” does not support a finding of “actual or imminent” injury. 
i. Facts: Challenge to rule promulgated by Secretary of Interior interpreting Endangered Species Act of 1973. The Affidavits being looked at were two individuals who traveled to those parts of the world where the endangered species were being threatened by U.S. action, but 1 stated they never saw the animal while there and the other claimed she intends to go Back but has no plans at this time. 
ii. Analysis: Must be more than a cognizable interest in the subject matter, but one of the members must be directly affected apart form their “special interst in the subject.” When. . . Pf asserts injury arises form the government’s allegedly unlawful regulation (or lack of regulation) of someone else, much more is needed. In that circumstance, causation and redressability ordinarily bring on the response of the regulated (or regulable) third party to the government action or inaction-and perhaps on the response of others as well.” It is much more difficult to prove standing when the Pf is not the object of the government action, i.e., transitive harm. For an injunction, you need continuing, adverse effect from the action. Additionally “some day” intentions without plans or when that will be are not actual or imminent 
1. Ecosystem Nexus: proposed that any person who uses any part of the contiguous ecosystem adversely affected has standing, even if distance away. Scalia disregarded that as inconsistent with Nat’l Wildlife Feder.  Holding that injury from environmental damage must use the area affected by the challenged activity and not an area roughly in the vicinity of it. Just because the act protects the ecosystem does not mean the Act creates rights of action in persons without injury in fact (persons who use portions of ecosystem not perceptibly affected by the unlawful action in question.)
2. Animal Nexus: theory=anyone who has interest in studying endangered animals anywhere on globe has standing. Person who observes or works with a particular animal threatened by fed decision=perceptible harm because subject wont exist. And outermost limit of plausible that person who work with animals in area of threatened world by fed decision is facing harm because some  will no longer exist. But, theory as stated by Pf is pure speculation 
3. Vocational Nexus: Theory=professional interest in such animals can sue. Cannot be a generalized grievance, must be particularized to the individuals in question. General grievances are for public interest/polticial questions better left to Congress and Executive
iii. Concurrences:

1. Kennedy and Souter: On this record, the Pf theories are insufficient, but do not want to foreclose possibility of nexus theories in the future. 
2. Stevens: Do not agree that responsdents lacked standing because injury was not imminent or injury was not 
iv. Dissent (Blackmun and O’Connor): Believe Kelly and Skillbred had enough interest to be injured and Court’s requirement of concrete plans and when specification is too much. And, demanding detailed descriptions of future conduct will resurrect code pleading and not weed out those actually not-injured. Additionally thought there is procedural injury that can confer standing and Congress has the authority to do that. 
g. Mass. V. EPA (pg 57) (see E&E ex 3-H, pg 113, 3-m 120) (Stevens): Group of states sued EPA claiming they abdicated responsibility under Clean Air Act to regulate emissions. Congress has the power to define injuries and articulate chains of causation giving rise to “case or controversy”, but must identify the injury it seeks. Only one party needs standing. Stressed Mass. As a sovereign state, because states are not normal litigants and give up some of their rights when join union, thus being unable to prevent other states from actions that harm them. Epa’s refusal to regulate greenhouse gas emissions presents a risk of harm to Mass that is actual or imminent and there is redressability that EPA will take steps to reduce that risk. The EPA act provided for a procedural right of action, there must be an injury-in-fact but with the procedural right there is leniency with redressability and imminence of injury
i. Injury: There is independent evidence suggesting Greenhouse Gases lead to increased temperature and increased Temps have caused sea levels to rise on Mass. Coastal Land. Therefore, because Mass owns a substantial portion of state’s coastal property it has alleged a particularized injury in its capacity as a landowner which will increase. 
ii. Dissent (Roberts, Scalia, Thomas, Alito): Global warming is not a particularized injury, but general nor is there redress likely to resolve problem.
1. Actual Injury: None of Petitioners decl support contention that sea levels rose because of global warming, as opposed to other injuries
2. Imminent/Certainly impending: the century time horizon of a potential injury is not enough because the future injury must be certainly impending to constitute injury in fact. 
h. Clapper v. Amnest Int’l (pg 68) (threatened injury) (Alito): Pf did not have standing because injuries were not “certainly impending”  because Pf failed to set forth specific facts demonstrated comm of foreign contacts would be targeted; that gov’t might use other means than the provided in the challenged statute to target Pfs int’l comm; possibility that FISC might not approve a gov’t request under statute (despite 99.7% approval rate); the possibility that even if approved, the surveillance might fail in its efforts to intercept the targeted communication; and the fact that even if the surveillance succeeded in intercepting targeted comm, it might not intercept specific comm b/w PF and the target. Further, the injuries they claim to have incurred were self-inflicted based on their own fears and not fairly traceable to § 1881(a)
i. Facts: Individuals and human rights groups brought suit to challenge Constitutionality of federal statute allowing government to obtain secret court approval for surveillance of electronic communication b/w persons w/in US and targets in foreign territories. Some of Pf were lawyers who represented persons in Guantanomo Bay, or who had been subject to CIA rendition. Pfs feared future electronic comm. with their clients and with families of their clients would be intercepted pursuant to program
ii. Dissent (Breyer, Ginsburg, Sotomayor, Kagan): the word l”certainly” in “certainly impending” does not refer to absolute certainty, as the majority uses it, but is more akin to “reasonable probability” or “high probability”
i. DO E-E Problem 3-K (pg 115)

6. Causation
· There must be a causal connection between injury and conduct complained of. That is, the injury must be “fairly traceable” to the defendant’s conduct and not the result of independent action of some third party not before the court
a. Similar to concept of proximate cause in torts. More direct the link b/w Pf injury and Df conduct, more likely element will be satisfied
b. Current court may be reluctant to accept what may be characterized as speculative or elongated chains fo causation, particularly when actions of absent third parties are a factor in that causal chain
c. Mass. V. EPA (pg 57) (see E&E ex 3-H, pg 113, 3-m 120) (Stevens): EPA doesn’t dispute causality between Greenhouse Gases and increased temps and EPAs refusal to regulate contributes to the injuries. Court rejects EPAs argument that the regulation of new cars in US will contribute to stem petitioners’ injuries in any realistic way, because regulators “whittle away” at problems over time. Greenhouse gases from cars in US account for a large portion of pollutants in world
i. Dissent:  There is no causation because Petitioners never able to trace their alleged injuries back through complex web to fractional amount of global emissions that might have been limited with EPA standards. 
7. Redressability
· The relief requested must be designed to alleviate or address the injury caused by defendant’s conduct. It must be “likely”, as opposed to speculative, that the injury will be redressed by a favorable decision
a. Both the specific nature of the injury and the specific manner in which that injury will be alleviated by the requested relief must be made clear.
b. Lujan v. Defenders of Wildlife (pg 45)(conceptual harm/future harm): Failed to address redressability. Challenging generalized level of Gov’t action (rules regarding consultation) but challenges to particular programs agencies establish to carry out their legal obligations are “even when premised on allegations of several instances of violations of law” are rarely approporpriate for federal adjudication. The only redress to remedy the injury would be regarding the funding of the project, not the Secretary’s regulation, and even then Scalia says that since the Agency was not a party to the suit they would not be bound by the District Court’s ruling and did not show any relief actually sought would redress the problem or reduce the affect on endangered species 
c. Mass. V. EPA (pg 57) (see E&E ex 3-H, pg 113, 3-m 120) (Stevens): Just because the remedy will not stop global warming does not mean there is no JXD to decide that EPA has a duty to slow or reduce it. Reducing the risk is a redressably injury 
i. Dissent: believes this is a policy debate not a concrete case. ”the limitation of the judicial powers to cases and controversies is crucial in maintaining the tripartite allocation of power set forth in the constitution.”
iv. Ripeness – 

1. A potential issue in a case when a claimed injury is contingent upon future events. Three factor test:

a. The probability that the predicted harm will take place

b. The hardship to the parties if immediate review is denied, and

i. Is there an adverse economic impact?

ii. Will the party be forced to forgo the exercise of protected right?

iii. Does the party run the risk of criminal prosecution?

c. The fitness of the record for resolving the legal issues presented

i. Purely legal issues usually require little factual development and may be fairly and fully adjudicated at the early stage of a dispute.

ii. Fact bound issues may require a full development of the facts giving rise to the dispute to provide a sound basis for wise adjudication

v. Mootness – 
1. The requirements of standing must be satisfied throughout the life of the case.  There are four situations in which a case that appears to have been rendered moot will not be dismissed.  These variations can be categorized as follows:

a. Collateral consequences;

b. Wrongs capable of repetition, yet evading review;

c. Voluntary cessation of challenged activity, and

d. Class actions

vi. Political Question

· Two questions test to determine if the issue is a political question. If the answer to both are yes then it is a political question: (1) Does the issue implicate the separation of powers? (2) Does the Constitution commit resolution of this issue to either the President or Congress?
· FACTORS:
· Are there judicially discoverable and manageable standards for resolving the controversy?
· Does resolution of the controversy require an initial policy determination of a kind clearly for nonjudicial discretion?
· Will judicial resolution express a lack of respect for a coordinate branch of government?
· Is there an unusual need for unquestioning adherence to a political decision already made?
· Will multifarious pronouncements by various department cause embarrassment to the government?
1. Under some circumstances certain provisions of the Constitution may not be judicially enforceable, and that the resolution of the controversy must be referred to the political branches.
2. First question is a threshold Question because “nonjusticiability of a political question is primarily a function of the separation of powers.”
a. That is the question places the court in potential conflict with the executive or legislative branch
b. No state actors – doctrine does not apply to challenges to state action unless that state action somehow implicates the powers of the political branches of the federal government

c. Ides – “The question presented raises a challenge to federal action.”
3. Second Question: focus is on how the Constitution resolves the issue.
a. Court does this by looking for a textually demonstrable constitutional commitment to one of the coordinate branches. If commitment, express or implied, then court stays out of it. 
b. Must look to a wide array of factors that courts use in discovering the meaning of the text to resolve the dispute (see Nixon in how they resolved that dispute)
4. Nixon v. U.S. (pg 107): Art. I of Const. commits the entire impeachment process to the House and Senate based on Court’s interpretation of text, history, precedent, and policy. The House presented articles of Impeachment to the Senate and the Senate invoked its Impeachment Rule XI which created a committee of Senators to receive and take evidence for the impeachment, hold a hearing, and present the full transcript to the Senate. After the proceeding Nixon, a federal judge, was impeached by 2/3rd vote. Nixon filed suit because the “Trial” was not before all the senate but only the committee, sought declaratory judgement that conviction was void and judicial salary and privilege should be reinstated. 
a. Analysis: Examined Art. I, § 3, cl. 6, and determined that based on definitions, the Framers cannot be said to use the word “Try” as an implied limitation on the method by which the Senate might proceed in trying impeachment. Constitution speaks in generalitys, leaving Congress to deal with subsidiary matters in detail. It is controlling that the first sentence is rather vague, but the remaining section are precisely stated with specific requirements. Indicating Framer’s intent not to impose additional limitations. Further, the word “Sole” in the clause is controlling because it is limiting the power of the trial to only the Senate; precluding the judiciary from reviewing. The Framers also believed that the Senate was the sole authority capable of performing this function because they were numerous enough to represent the people and for an impeachment there is usually an impeachment trial and a separate criminal trial. Therefore, it would not be proper that the person be tried for the same thing by the same panel, twice. And, judicial review is inconsistent with system of checks and balances.  
II. Powers of the Nat’l Government

· Since the Nat’l Gov’t is one of limited authority bestowed by Const, every exercise of nat’l authority must be linked to a constitutionally granted power. 
a. Generally

i. The Gov’t created by const. is exercised throughout the nation 
ii. Limited gov’t= nat’l gov’t may exercise only those powers granted to it by the Constitution, Powers not granted to nat’l gov’t are “reserved to the States respectively, or to the people. U.S. Const. Amend X. 
1. Protects liberty of people from arbitraty unified power and the sovereignty of the several states. 
iii. Nat’l Powers of legislature are enumerated in Art. I, § 8. Along with certain provisions and amendements. 
iv. Enumerated Powers - The Federal government can exercise only those powers granted to it by the Constitution. Most of these powers are found in Art. I, § 8. 

v. Implied Power - There are also certain powers that are inherent in the federal government as an independent sovereignty.
vi.  State Powers – 10th Amendment – All powers not granted to the federal government are reserved to the States respectively, or to the people.
vii. Structure of Analysis – Every exercise of national authority must be linked to a constitutionally granted power.
1. What is the specific power that allows the govt. to act?
a. The act may constitute a mean that is rationally related to the implementation of a constitutionally enumerated power (ex: create bank ( collect and lay taxes)
2. What is the scope of that power?
3. Does the regulation/law/action come within the defined scope of the power?
a. If not then the law is invalidated as unconstitutional.
b. Necessary & Proper Clause

· The Congress shall have Power . . . to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United Statess, or in any Department or Officer thereof.” Art. I, § 8, cl. 18. That is, it employs Congress the authority to provide the coordinate branches with the means to carry out their respective constitutional responsibilities. 
· “In determining whether the N&P clause grants Congress the legislative authority to enact a particular federal statute, we look to see whether the statute constitutes means that is rationally related to the implementation of a constitutionally enumerated power.” United States v. Comstock
· It must be both necessary and proper, a law may be necessary in that it is rationally related to the implementation of the constitutionally enumerated power, but is not proper if it tends to undermine the structure of the government established by the constitution. 
i. Necessary and proper clause grants a latitude of discretion in the exercise of all other granted power, therefore ensuring that the particularized grants can be exercised completely and effectively. 
ii. Any power gets the benefit of the necessary and proper clause including the powers of the President and the Judiciary (allows for the creation of administrative agencies), but it is not an independent power.

iii. M’Culloch v. Maryland (pg 115) (John Marshall): Maryland resisted the constitutionality of the Second Bank of the United States, a federally chartered financial institution, by promulgating a state law that taxed the Bank’s activities. That state law was put up for a constitutional challenged. Court began discussion by affirming principle that national gov’t may act only pursuant to enumerated powers, but in absent fo specific constitutional power to charter a bank or a corporation, the Court upheld congress’s authority to do so. Marshall premised his Conclusoin on two lines of reasoning, Structural and Textual (there is no phrase in the Const. excluding incidental or implied powers
1. Structural Framework
a. Const. was founding charter designed to adresse national problems
b. Can’t enumerate all powers, or the constitution would become simply legal code – The Constitution is Foundational

c. The specific grants of power marked the outlines of the government’s authority, but could not describe the details or the future contingencies to which the granted powers might be applied.

d. Operated on the assumption that the people would want this national government to be an effective government, therefore Constitution vested Congress with authority to select reasonable means through which to exercise its constitutional responsibilities. 
e. “But it may with great reason be contended, that a government, entrusted with such ample powers, on the due execution of which the happiness and prosperity of the nation so vitally depends, must also be entrusted with ample means for their execution.  The power being given, it is the interest of the nation to facilitate its execution.  It can never be their interest, and cannot be presumed to have been their intention, to clog and embarrass its execution by withholding the most appropriate means.”
2. Textual
a. “But the constitution of the United States has not left the right of Congress to employ the necessary means, for the execution of the powers conferred on the government, to general reasoning.”
b. Necessary, in the Necessary and Proper clause, did not mean absolutely necessary, for “to employe the means necessary to an end, is generally understood as employing any means calculated to produce the end, and not as being confined to those single means, without which the end would be entirely unattainable.” 
3. Structural and Textual together
a. “We admit, as all must admit, that the powers of the Government are limited, and that its limits are not to be transcended. But we think the sound construction of the Constitution must allow to the national legislature that discretion with respect to the means by which the powers it confers are to be carried into execution which will enable that body to perform the high duties assigned to it in the manner most beneficial to the people. Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are Constitutional.”
c. Power over Interstate Commerce

· “Congress shall have Power . . . to regulate Commerce with Foreign Nations, and among the several States, and with Indian Tribes . . .” Art I, § 8, cl. 3. 
· Commerce= embraces any activity involved in the commercial exchange of goods and services, including the marketing, purchase, and transportation of those goods
· Key is the commercial exchange, sale is a commercial exchange but production is not
· Among several states=commercial exchange involving activity occurring in more than one state
· Regulate= power to prescribe the rules under which that commerce shall be transacted, including the power to prohibit particular transactions.
i. Commerce clause is the primary tool relied on by Congress to regulate domestic affairs. 
ii. Three categories that Congress can regulate with Interstate Commerce
1. The Use of Channels of Interstate commerce 
a. Power to prescribe rules of conduct to be applied to any activity that can rationally be characterized as constituting interstate commerce
2. The instrumentalities of interstate commerce  (railroads, airlines, trucking co’s, etc.) since activities are conduits which interstate commerce occurs
a. Includes power to protect instrumentalities from threats that come from interstate or local activity
3. Through Necessary and proper clause + Commerce Clause: the authority to regulate any economic activity that has substantial relationship with interstate commerce or that substantially affects that commerce
iii. Principal purposes of Commerce Clause was to prevent individual states from erecting trade barriers to interstate and foreign trade 
iv. The clause has been interpreted as vesting Congress with the Authority to adopt legislation designed to promote an interstate economic agenda that transcends the vision of a common market free from state-imposed restraints
· Gibbons v. Ogden (pg 130) (John Marshall): Describing the power as vesting Congress with plenary authority over commerce affecting more than one state stated: The genius and character of the whole government seem to be, that its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the States generally, but not to those which are completely within a particular State, which do not affect other States, and with which it is not necessary to interfere for the purpose of executing some of the general powers of the government.” “The completely internal commerce of a state, then, may be considered as reserved for the State itself.”
v. Hammer v. Dagenhart (pg 134): Court held that Congress could not prohibit the interstate transportation of goods manufactured with child labor. There was no inherent dangerousness in shipping the goods, the Court determined the regulation was not over commerce but conditions of manufacturing which is left to states (looked to the real object and purpose of the law as regulating manufacturing) 
1. Commerce consists of intercourse and traffic and includes the transportation of persons and property, as well as the purchase, sale and exchange of commodities. Making of goods and mining are not commerce nor does the fact that these things are to be shipped or used in interstate commerce make their production a part thereof. The intention to use it in interstate commerce is not enough, it needs to actually have been transferred to a means of transportation or commence the actual transfer to another state
2. (ENCLAVE THEORY) (enclave of manufacturing was off limits
a. “The grant of power to Congress over the subject of interstate commerce was to enable it to regulate such commerce, and not to give it authority to control the States in their exercise of the police power over local trade and manufacture.”
b. “The grant of authority over a purely federal matter was not intended to destroy the local power always existing and carefully reserved to the States in the Tenth Amendment to the Constitution.”
3. Holmes Dissent – Noted that the regulation was of interstate transportation and therefore directly within the power of Congress.

a. The act does not meddle with anything belonging to the States.  They may regulate their internal affairs and their domestic commerce as they like. But when they seek to send their products across the state line they are no longer within their rights . . . Under the Constitution such commerce belongs not the States but to Congress to regulate.”
vi. The New Deal Model

1. U.S. v. Darby (pg 139) (current framework of Commerce Clause jurisprudence) (STONE): Fair Labor Standards Act (FLSA) prohibited the shipment in interstate commerce of certain products manufactured by employees who earned less than the minimum wage or who worked more hours than a specified maximum. Also prohibited the employment of workers for anything other than the prescribed wages and hours, in the production of goods intended to be shipped in interstate commerce.

a. Analysis (first part of Statute): (Pure Interstate Commerce: Cat 1, Shipment of Goods): While manufacture is not of itself interstate commerce, the shipment of manufactured goods interstate in such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce.”Supreme Court stated that the motive and the purpose of the statute are the prerogative of congress, its merely a question of whether they have the power to make such regulations.
b. Analysis (2nd part of Statute) (CC+ NPc): Did not regulate interstate commerce but manufacturing (e.g., wages and hours of individuals employed in production of goods. “The power of Congress over interstate commerce is not confined to the regulation of commerce among the states.  It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.” Therefore, FSLA’s regulation of these aspects of manufacturing was an appropriate means to ensure the effectiveness of the prohibition on the interstate shipment of goods produced under “substandard labor conditions.” 
c. Held: Prohibition of the shipment interest of goods produced under the substandard labor conditions is within the constitutional authority of Congress (upholding both components of the Statute as proper exercise of Commerce Clause) 
2. Darby represents two important developments:

a. 1 – The Court abandoned the view that under the commerce power, Congress could regulate only the ‘stream of commerce’ and those activities that had “direct effects” on interstate commerce; instead, the Court adopted a more inclusive “substantially affects” test that broadened the reach of the commerce power.

b. 2 – The Court essentially destroyed the enclave theory and the notion that certain activities were automatically off-limits to federal regulation.
3. Wickard v Filburn (pg 145): Agricultural Adjustment Act of 1938, which limited the area that farmers could devote to wheat production in an effort to stabilize the national price of wheat. Filburn (plaintiff), a small farmer, was penalized pursuant to the Act for producing wheat in excess of the Act's quotas. Filburn filed suit against Secretary of Agriculture Wickard (defendant), seeking to enjoin enforcement against himself of the penalties. Filburn argued that because the excess wheat was produced for his own private consumption and never entered the stream of commerce, his activities could not be regulated by Congress under the Commerce Clause. The district court agreed with Filburn that Congress’s regulations were unconstitutional, and the circuit court affirmed. Wickard appealed to the United States Supreme Court.

a. RULE: Congress may regulate local activity if that activity exerts a substantial economic effect on interstate commerce. 
b. Holding: By growing his own wheat, Filburn decreases the amount of wheat purchased in the market and negatively impacts the price of wheat grown for interstate commerce. It does not matter that Filburn himself only exerts a small impact on the wheat market. When taken together with all the other farmers similarly situated, Filburn’s activity has a substantial economic effect on interstate commerce. On account of the aggregate effect of homegrown wheat on the commercial wheat market, Congress may regulate Filburn’s activities. 
vii. The Commerce Clause & Civil Rights

· Congress may enact regulations that prevent racially discriminatory policies because of the negative effects of those policies on interstate commerce. If those local conducts has a substantial and harmful effect upon commerce, then Congress can act under interstate commerce clause. There is a caveat to the removal of obstructions to commerce, 1) there is a rational basis finding discrimination affected commerce and 2) the means chosen to eliminate the discrimination must be reasonable and appropriate to the end permitted by the Constitution. However, if the act being regulated is non-economic in nature, and only based on a substantial affect to ISC, then courts apply a strict scrutiny test. 

1. Congress has used commerce power as a source of governmental authority to prohibit various forms of discrimination in the economic marketplace, including discrimination based on race, gender, age, and disability. 
2. Heart of Atlanta Motel, Inc. v. U.S. (pg 149) (substantially affects commerce, economic activity, rational basis): Title II of the CRA forbids racial discrimination by places of public accommodation such as hotels and restaurants. The Heart of Atlanta Motel, Inc. (plaintiff) in Atlanta, Georgia advertises to and hosts primarily out-of-state guests. The motel practices a policy of refusing to rent rooms to African Americans and brought this suit against the United States government (defendant) in the District Court for the Northern District of Georgia to challenge the CRA as an unconstitutional extension of Congress’s power to regulate interstate commerce. The district court upheld the CRA as constitutional. The court of appeals affirmed. Heart of Atlanta appealed to the United States Supreme Court.

a. Holding: Found that Congress could have reasonably concluded that racial discrimination by motels serving interstate travelers substantially affected interstate commerce based on the pattern of nationwide exclusionary practices that imposed a“qualitative as well as quantitative effect on interstate travel by Negros.  The former was the obvious impairment of the Negro traveler’s pleasure and convenience that resulted when he continually was uncertain of finding lodging.  As for the latter, there was evidence that this uncertainty stemming from racial discrimination had the effect of discouraging travel on the part of a substantial portion of the Negro community.” Congress has the power to remove obstructions and restraints to interstate commerce. The unavailability to African Americans of adequate accommodations interferes significantly with interstate travel. Moreover, evidence shows that racial discrimination has a disruptive effect on commercial intercourse. Passage of the CRA is a constitutional use of Congress’s plenary power to regulate interstate commerce.
viii. Current Approach

1. U.S. v. Lopez (pg 160) (substantially affects commerce, non-economic activity, strict scrutiny):  Df entered high-school property with a concealed weapon and was arrested and charged with both state crimes and for violating the Gun-Free School Zone Act of 1990, a federal law promulgated by commerce clause. Df challenged constitutionality of the law. Isse was whether possession of a gun in a school zone was sufficiently related to interstate commerce to justify exercise of Commerce Clause?
a. Holding: No, 1) the nature of the activity being regulated was not commercial, i.e., economic, in nature because it was neither (a) properly characterized as economic in nature nor (b) was the regulated activity “an essential part of a larger regulation of economic activity.” 2) the activity being regulated did not have a “substantial relation to interstate commerce” nor “substantially affected interstate commerce.” Court cannot differ to Congressional judgement, but must make an independent evaluation of whether a sufficiently substantial relationship or substantial effect validates the exercise of power. 
b. Substantial Relationship Test: Consider whether or not the statute in question contained an “express jurisdictional element” limiting the measures reach to activities having an explicit connection to interstate commerce. And would consider, but not be bound by, congressional findings concerning effect of the regulated activity on interstate commerce. 
c. Two Potential Interpretation of Lopez:

i. (1) No exercise of the commerce power will be validated under the “substantially affects” test unless two independent elements are satisfied (under this interpretation, “economic activity” is a necessary threshold that must be crossed in any exercise of the commerce power):

1. (A) – the activity regulated must be economic activity – i.e., must itself be economic in nature or regulation of it must be essential to a larger regulation of economic activity. AND

2. (B) – the regulated activity must substantially affect interstate commerce.

ii. (2) The two elements are not necessarily independent of one another, but merely present different perspectives on the “substantially affects” inquiry, one focusing on the nature of the activity and the other focusing on the actual relationship with interstate commerce.” SO if not commercial activity, the Court will be less deferential to Congress
iii. Lopez makes it clear that laws enacted under commerce power will be upheld if the regulated class of activity exerts a substantial economic effect on interstate commerce, the level of judicial scrutiny will be much stricter (and verly likely fatal) if the activity in question is deemed to be noncommercial rather than commercial in nature 
2. Nat’l Fed. of Ind. Business v. Sebelius (Pt I) (pg 186): The National Federation of Independent Business, 26 states, and a number of individuals and businesses (plaintiffs) filed suit in several different federal district courts against Kathleen Sebelius, Secretary of the Department of Health and Human Services and others (defendants) challenging the constitutionality of the Patient Protection and Affordable Care Act of 2010 (the Act) enacted by Congress. Specifically, the plaintiffs claimed that two provisions of the Act, the individual mandate, which required U.S. citizens to pay a penalty if they did not purchase a health insurance policy, and the Medicaid expansion provision, which required the states to greatly expand the pool or risk losing their existing federal funds, were unconstitutional. The several district courts reached different conclusions. The U.S. District Court for Northern District of Florida held in favor of the plaintiffs and struck down the Act in its entirety. The Court of Appeals for the Eleventh Circuit affirmed in part and reversed in part, concluding that the individual mandate was unconstitutional but severable from the rest of the Act. The U.S. Supreme Court granted certiorari to review and to resolve the split among the appellate courts. Here, those being regulated were refraining from engaging in economic activity and the Act forced them to engage. 
a. Held (Roberts): the individual mandate exceeded Congress’s power under Commerce and Necessary and Proper Clauses. The Const. gave congress the power to regulate commerce, not to compel it. Therefore the mandate may have been necessary, but it was not proper because it would undermine the Constitutional structure. The Commerce Clause gives Congress broad power to regulate channels, instrumentalities, and people in interstate commerce, as well as intrastate activities with substantial effects on interstate commerce. U.S. Const. Art. I, § 8, cl. 3. Nevertheless, Congress may not compel individuals to participate in commercial activity under this provision. The individual mandate does not regulate existing commercial activity. Instead, the mandate compels individuals to become active in commerce by purchasing a product on the ground that their failure to do so affects interstate commerce. The mere possibility that individuals will participate in commercial activity at some point in the future is not enough to justify regulation under the commerce power. Validating the individual mandate on this ground would open the door to all sorts of regulation not contemplated by the Framers. For example, obesity has contributed more to rising healthcare costs than the uninsured, but the federal government cannot compel people to buy vegetables. Next, the Necessary and Proper Clause gives Congress power to take actions incidental to the valid exercise of some enumerated power. U.S. Const. Art. I, § 8, cl. 18. This clause alone, however, cannot justify the individual mandate.

b. Concurrence/Dissent (Ginsburg, J.) Congress could have enacted a national healthcare system, much like it did with Social Security, but instead chose to preserve the role of private insurers and the states. Chief Justice Roberts’s conclusion that this cannot be justified under the Commerce Clause “makes scant sense and is stunningly retrograde.” The Court has long accepted the role of the federal government in setting economic and social policy. Congress has chosen to reform a massive and unique market in which almost every citizen will eventually participate. The 50 million uninsured Americans greatly increase healthcare costs and burden the market. This problem is too big for states to handle alone. Congress’ actions are valid under the Commerce and Necessary and Proper Clauses. Congress had a rational basis to believe 50 million uninsured people substantially affected interstate commerce and enacted reasonable regulations to accomplish the goal of combating this problem. Additionally, the Medicaid expansion provision simply requires states to do what they have always done, namely, to continue to comply with the conditions Congress has set forth to receive Medicaid funds and is therefore constitutional.

c. Dissent (Scalia, J.): The entire Act must fail because Congress completely lacks the authority to require the individual mandate and also to require the States to comply with the intentionally coercive restrictions placed upon them by the Medicaid expansion provision.
d. Taxing & Spending Power

· The congress shall have Power to lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States. Art I, §8, cl. 1. 

i. The acts under this clause must be either a TAX or an Expenditure. Further to the extent the limitations of the power have been interpreted (i.e., to pay Debts, Common Defense, and General Welfare) they have been interpreted broadly to vest Congress almost unreviewable discretion to define the ends to which the power to tax and spend may be applied
ii. Congress may be able to tax an activity or spend to encourage it so long as in doing so Congress is promoting the general welfare, common Defense, or pay Debts
iii. Textual limitations on power to tax
1. Taxes must be uniform throughout the US
2. Any direct tax must be proportional to the population of the states
3. No tax or duty may be laid on exports
iv. TAXING POWER: 
· The label Congress provides is not dispositive of whether it’s a tax. Tests to determine whether the measure is a tax: 
· 1) Does it raise some revenue? 
· If yes, it is presumptively a tax, even if minimal amount raised
· If the measure does not raise some revenue it is not a tax and is only valid if authorized by some other granted authority
· 2) Even if it raises some revenue, does it function in a fashion that is more properly characterized as prohibitory or penal (i.e., a disguised regulation)?
· If yes, the measure can be validated as an exercise of the power to tax, but must be validated if at all, by reference to some other granted power (e.g., commerce power) 
1. TEST 1: Some revenue?
a. The “some revenue” test is very lenient and is satisfied if any measurable amount of revenue is generated by the law at issue (even if it may lose money or breaks even)
b. EX of law that makes no money: A law that puts a $100,000 per transaction tax on any liquor retailer who knowingly sells alcohol to minors. If the effect of the measure was to eliminate those transactions, then no revenue would be generated. Thus it may not be a tax, but a prohibitory regulation and must be assessed under another of Congresses enumerated powers
2. Test 2: Is the law Penal or Prohibitory?
a. If raises some revenue, it may still be a penal or prohibitory measure, and not a tax (if that’s so, General Welfare clause could support it as a tax). But once it has established the tax raises some revenue, presumption that the measure is a true tax is difficult to overcome.
b. The presence of a regulatory effect is inadequate to rebut the presumption of a tax, because every tax is in some measure regulatory. 
c. Courts have expressed unwillingness to inquire into the hidden motives of Congress to determine if a tax is an attempt to exercise a power not granted by Const. 
3. Under functional approach if the court were to find a tax to be penal or prohibitory, the more likely result would be that the regulatory tax would then be upheld as an exercise of the commerce power. However, given recent limiting effects of Commerce Cl. Jurisprudence, that likely result is not the only one. 
4. Limitations on the Power to Tax
· Taxes must be uniform throughout the United states; direct taxes must be in proportion to the population of the states; and no tax or duty may be laid on exports
a. Uniformity
i. Taxes must be geographically uniform throughout the United States in the sense that the tax must operate “with the same force and effect in every place where the subject of it is found.” 

ii. The tax must be uniform throughout the United States with equal %, that does not mean equal revenue must be generated from all states 

iii. If there is different treatment, must look at why there is the distinct treatment and whether that is warranted and then must look to determine whether the differential treatment is narrowly tailored to exclude the special circumstances related to that activity. 

b. Direct Taxes and Proportionality
i. Capitation (head tax) paid by every person without regard to property, or other circumstances

ii. Direct tax is a tax imposed on ownership of real or personal property

iii. Excise tax=indirect tax imposed on an activity or the exercise of a privilege

iv. The direct or capitation tax must generate the same revenue per person in eery state of the union, as measured by the previous census. Excise taxes do not have this limitatoin

c. Prohibition on Duties Laid on Exports
i. Prohibition of goods in export transit or services that are related to that transit. 

ii. Congress may impose taxes on goods not in transit but intended for export, as long as the tax is not imposed because the goods are intended for export

5. Nat’l
 Fed. of Ind. Business v. Sebelius (PT II) (pg 217):  the mandate imposing a “penalty” is more akin to a tax. The penalty is paid to the IRS when individuals file their tax returns, the amount is dependent upon household income, and revenue is generated for the government. It is reasonable to construe the individual mandate as increasing taxes on those who have a certain income, but choose to go without health insurance. Thus, the individual mandate is within Congress’s power to tax. (2) Next, the Medicaid expansion exceeds Congress’s authority under the Spending Clause. U.S. Const. Art. I, § 8, cl. 1. While the federal government may condition receipt of money by the states on states’ agreement with certain federal policies, the federal government cannot compel the states to enact or administer a federal regulatory program. States must have a genuine choice whether to accept the offer. The states are given no such choice here; they must either accept a basic change in the nature of Medicaid or risk losing all Medicaid funding. This provision is unconstitutional, but it is severable. Thus, the remainder of the Act does not fail. The Medicaid expansion is not a valid exercise of Congress’s power to tax and spend.

a. “The essential feature of any tax [is that] it produces at least some revenue for the Government”
b. “What is called a ‘penalty’ here may be viewed as a tax for labels should not control” the determination.
i. Here the measure at issue wasn’t even labeled a “tax” but a penalty, but the court held that a financial penalty may reasonably be characterized as a tax. 
c. “Taxes that seeks to influence conduct are nothing new.” And a tax measure that does so does not mean it cannot be a valid exercise of the taxing power. 
d. The tax here was not a capitation tax because only imposed on those who did not opt in and earned over a certain amount of income. Was not a direct tax because it was not imposed on the ownership of land or personal property
v. SPENDING POWER
· An expenditure is an outlay of money by the federal government. If the spending is directed toward the common defense or the general welfare, then it falls within the authority granted by the power to tax and spend 
1. Congress may spend money incident to its other powers without relying on spending power. 
2. Regulatory Spending
a. If the court concludes that a spending measure is a disguised regulation (coercive or regulatory), the measure will not be deemed a spending power. 
b. Today it does not follow that all coercive spending can be validated by reference to the commerce power. Moreover, even if coercive spending measure can be upheld under the Commerce Clause, it may run afoul of some other constitutional limitation on the exercise of federal power, such as state sovereignty re 10th Amendment. 
3. Unconstitutional Conditions
a. Unconstitutional Conditions Doctrine; The government may not deny a benefit to a person because he exercises a constitutional right, even if there is no entitlement to the benefit in question. 
b. If receipt of government funds are conditioned upon a recipient’s agreeing to surrender a constitutional right then there are constitutional difficulties. 
c. Cant buy constitutional rights 
d. Question when Govt spends money on some programs and not others is whether the conditions the government has imposed on a recipient of its benefits merely “define the limits of the government spending program” or whether those conditions “seek to leverage funding to regulate [activities] outside the contours of the program itself.” (the latter is not permitted)
4. Spending Directed Towards the States
a. Conditional spending directed towards the states must come within the confines of the granted federal authority
b. Three factors to determine constitutionality of conditional spending
i. Whether the condition imposed on the receipt of federal funds is stated unambiguously so that a state accepting the funds is fully aware of the consequences of that acceptance
1. Congress must tell the state the consequences of taking $
ii. Whether the condition imposed is related (germane) to the expenditure
1. Test: Rationally related 
iii. Whether the financial inducement to which the condition attaches is so strong that it passes the point where pressure turns into compulsion in which case the spending measure must be upheld, if at all, as a regulation
1. Whether the federal regulation/spending is coercive (i.e., a stick)
5. South Dakota v. Dole (pg 213): A South Dakota law permitted persons age nineteen or older to buy beer containing up to 3.2% alcohol. In 1984, Congress passed 23 U.S.C. §158, which directed the Secretary of Transportation, Dole (defendant), to withhold up to five percent of federal highway funds otherwise available to states in which state laws permitted persons under the age of twenty-one to purchase alcohol. South Dakota (plaintiff) sued Dole and the United States government in federal district court seeking a declaratory judgment that Section 158 violated constitutional limits on Congress’s spending power and the Twenty-First Amendment of the United States Constitution. The district court ruled that Congress acted constitutionally, and the court of appeals affirmed. The United States Supreme Court granted certiorari.
a. Rule: The receipt of federal funds may be conditional if the exercise of the spending power is for the general welfare, the conditions are unambiguous, the conditions are related to a federal interest in a particular national project or program, and the conditions do not violate any other constitutional provisions such as the Tenth Amendment.
b. Holding: Congress has specific constitutional power to tax and spend for the general welfare of the United States. In exercising this spending power, Congress may condition the receipt of federal funds by states subject to the following four limitations: the exercise of the spending power must be for the “general welfare;” the conditions on the receipt of funds must be unambiguous; conditions must be related to a federal interest in a particular national project or program; and conditions must not violate any other constitutional provisions such as the Tenth Amendment. Section 158 clearly meets the first three limitations on Congress’s exercise of spending power as it is designed to promote the general welfare, an unambiguous condition, and related to the significant federal interest in promoting safe transportation on federal highways. While the Tenth Amendment operates to limit Congress’s imposition of conditions on states’ receipt of federal funds, when the effect of those conditions are coercive, that is not the case in Section 158. Noncompliance only results in a loss of five percent of what states would otherwise receive. The potential loss is not so great as to force states to comply with federal standards. Thus, Section 158 is a valid exercise of Congress’s spending power. The decision of the court of appeals is affirmed.

c. “the level of deference to the congressional decision [to spend] is such that the court has more recently questioned whether ‘general welfare’ is a judicially enforceable restriction at all.” 
d. Three factors to determine constitutionality of conditional spending
i. Whether the condition imposed on the receipt of federal funds is stated unambiguously so that a state accepting the funds is fully aware of the consequences of that acceptance
ii. Whether the condition imposed is related to the expenditure
1. Test; Rationally related(condition for highway funds was that any state accepting them must make possession of alcoholic beverages illegal for persons under 21. Court held the condition was “directly related to one of the main purposes for which highway funds are expanded-safe interstate travel.”
iii. Whether the financial inducement to which the condition attaches is so strong that it passes the point where pressure turns into compulsion in which case the spending measure must be upheld, if at all, as a regulation
1. 5% reduction of amount of state’s federal highway funds for failure to adhere was not coercive b/c money rep’d <1% of State’s budget. 
6. Regulatory Authority Over Third Parties
a. When gov’t uses spending power to obtain regulatory authority over third parties, not themselves recipients of federal funds, whose conduct may impair the integrity of the spending program. 
b. Can act under spending power and Necessary and Proper clause to indirectly prevent individuals who impair the integrity of a federal spending program. 
e. Federalism

i. Tenth amend embodies idea of federalism: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.” 
ii. Powers of Nat’l gov’t limited by the principle of federalism that is the government is shared between the soverieng of the National Gov’t and those of the individual states. 
iii. Two ways the principle of federalism is invoked
1. Operate as a rule of construction that limits the defined scope of constitutionally granted powers (e.g., Lopez and narrowing reach of commerce clause substantially affects test)
a. Court will not lightly assume that Congress has determined to directly regulate a state or political subdivision of a state, Congress must make this unambigiously clear 
2. Federalism may function as a check on the exercise of a granted power in much the same fashion as do provisions of the Bill of Rights. 
iv. Under Garcia Congress can directly regulate states as part of a broader federal regulatory scheme that also regulates similar private conduct (enticing or regulating behavior). But, under New York v. U.S., Congress cannot compel the state to act as an administrative arm for implementing federal regulatory policy 
v. Printz v. U
.S. (pg 238) (Scalia): Congress enacted the Brady Handgun Violence Prevention Act (Brady Act) in 1993 as an amendment to its Gun Control Act of 1968. The Brady Act was a federal gun-control provision that required the United States attorney general to implement a nationwide handgun background check system. While moving towards a national system, in the interim, state and local officials were required to conduct background checks of prospective firearm purchasers. Under the Brady Act, sellers of firearms would report sales to their county Chief Law Enforcement Officers (CLEOs). The CLEOs would then conduct background checks and confirm the lawfulness of the sales. Printz and Mack (plaintiffs) were CLEOs in Montana and Arizona, respectively. Printz brought suit in federal district court against the United States government alleging that the Brady Act was an unconstitutional exercise of Congressional power because it compelled state officers to participate in federal service. The district court held that the provision of the Brady Act requiring CLEOs to perform background checks was unconstitutional, but held that this provision could be separated from the rest of the act, leaving a constitutional, voluntary background check system in place. The Court of Appeals for the Ninth Circuit reversed, holding that none of the Brady Act’s interim provisions were constitutional. The Supreme Court granted certiorari.

1. Held: Congress may not compel state CLEOs to administer federal programs. Firstly, no clear evidence exists that historical Congresses believed they had the power to compel state executives into federal service. Secondly, the Constitution creates a system of dual sovereignty whereby the states and the federal government are independent entities with different governmental functions. Thus, the Constitution’s structure suggests that it is inappropriate for the federal government to violate states’ status as separate entities by compelling their officials to perform federal roles. Additionally, the Constitution clearly states the execution of the laws is the responsibility of the President. The Brady Act transfers this responsibility to thousands of CLEOs, who are not subject to Presidential control or oversight. Hence, empowering each CLEO to make background check decisions would reduce the power of the executive branch and strain the constitutional separation of powers. Finally, the present case is governed by New York v. United States, 505 U.S. 144 (1992), which held Congress may not require states to legislate according to federal standards because doing so constitutes a commandeering of traditional state policy making functions. Thus the provision of the Brady Act allowing the federal government to directly control state officers conflicts with the New York decision and is unconstitutional. The decision of the court of appeals is affirmed
2. Dissent (Stevens, J.): When Congress exercises powers delegated to it by the Constitution, it may impose obligations to act on state and local officials, and even ordinary citizens. There are no constitutional restrictions in this area explicitly placed on Congress’s ability to regulate firearms. Nothing in the Tenth Amendment grants the ability to state and local officials to ignore a command from Congress given pursuant to its Article I, Section 8 enumerated powers. Additionally, the framers envisioned a system in which the national government has the power to make demands on local officials and individual citizens. The framers’ goal of empowering the national government does not mean that states must surrender their sovereignty under the Tenth Amendment; the national government is simply authorized to act for the benefit of the union as a whole. Finally, the New York decision is not controlling in the present case. New York dealt with the issue of whether state legislators—as opposed to state executive officials—may be enlisted to implement federal policy.

3. Dissent (Souter, J.): The text of Federalist No. 27, written by Alexander Hamilton states that, because the new Constitution would authorize the national government to bind individuals directly through national law, it could “employ the ordinary magistry of each [state] in execution of its laws.” The Supremacy Clause of the Constitution and state officer oath requirements of the Constitution combine to stand for the proposition that state governments are incorporated into the national government, and that state officials, because of their oath, are also incorporated into national government service. This and other provisions from the Federalist Papers suggest that Congress, when acting pursuant to its constitutional powers, may require state government or state officials to act in furtherance of those constitutional powers

4. Dissent (Breyer, J.): Other nations have successfully implemented a system whereby local authorities are commissioned to carry out regulations created by a national, federal body. The success of other nations with this model could be instructive in upholding the constitutionality of a similar model in the United States.

f. Foreign Affairs

i. Power over foreign affairs is composed of specific textual grants such as 1) the power to regulate foreign commerce (Art 1, § 8, cl. 3) and the treaty power (Art. II, § 2, cl. 2) coupled with implied authority of US to exercise those powers inherent in the concept of nationhood and sovereignty. 
ii. Powers entail: power to participate in international affairs, to enter alliances, establish principles of international law in concert with other nations, and to engage in hostilities up to and including war. 
iii. Primary authority in field of foreign affairs lies with President. 
iv. Expectation that Judiciary will be very deferential in examining whether any exercise of power over foreign affairs exceeds the scope of constitutionally vested authority or transgresses constitutional limiations. 
v. Foreign Commerce Power
· So long as Congress can rationally conclude (rational basis) the regulated matter either is foreign commerce or affects foreign commerce, the measure will be sustained. 
1. Congress has the power to regulate interstate Commerce with foreign Nations (art. 1, § 8, cl 3). 
2. Courts have consistently deferred to the judgement of Congress. 
3. Usually doesn’t come up
4. Under foreign commerce power, Congress possesses a plenary power to regulate freely in the broad sphere of commerce with foreign nations. 
vi. Treaty Power
1. A treaty, under the Const, is a compact between the U.S. and a foreign nation that conforms to the advice and consent requirement of Art. II, §2, cl. 2. 
2. It is the Supreme Court’s duty to determine what the treaty means as enforced within the United States. They will give respectful consideration to international tribunals, but the Court is not bound by them. 
3. Self-Executing Treaty: Establishes enforceable domestic law without any further action by congress
a. Ex: a treaty that gives the citizens of both countries the right to engage in business within the territory on a nondiscriminatory basis, is most likely self-executing (conflicting State laws would be preempted)
4. Non-Self-executing treaty: one that requires legislative implementation before its provisions can be of any effect as domestic law. 
a. EX: a treaty that establishes international standards for nondiscriminatory treatment of foreign businesses and calls for states to sign on is non-self-executing
b. Generally: treaties that require an appropriation of money or the criminalization of specified conduct are deemed to be non-self-executing. 
c. This classification is a matter of interpretation.
5. Procedure of Treaty: President negotiates, Senate reviews the terms and may (a) consent, (b) decline, (c) propose amendments. Senate must consent with 2/3 vote. Only after consent may President Ratify the treaty which makes it binding internationally and potentially binding in U.S. (re self-executing). 
6. Treaty power is independent Gov’t power, so may be exercised without reference to other constitutional grants of power 
7. Once a treaty is ratified, Congress pursuant to the Necessary and Proper Clause, may enact legislation to implement provisions of the Treaty, even if in the absence of the treaty Congress didn’t have the power to do so. 
8. The court has never invalidated a treaty on the grounds it addressed a subject matter beyond the competence of the treaty power. 
9. Constitution trumps Treaty, Statutes and Treaties are on equal footing so if there is a conflict the one adopted later in time prevails 
10. Missouri v. Holland (pg 263): 1916 U.S. entered into a treaty with Great Britain designed to protect the annual migration of certain bird species, endangered for extinction, that traversed parts of Canada and the U.S. Treaty called for closed hunting seasons and certain other protections and signatories agreed to seek implementing legislation. In response, Congress enacted the 1918 Migratory Bird Treaty Act (MBTA) empowering secretary of agriculture to impose regulations designed to implement the treaty. Missouri sued stating the MBTA violated the rights reserved to the States by the 10th Amendment. 
a. Holding: Although Congress did not have the power on its own to implement the act, the MBTA was constitutional as a necessary and proper means to implement the treaty. The tenth amendment did not bar the implementation of the treaty because the 10th amendment only reserved to the states powers not delegated to the United States and the treaty power and the power to enact legislation necessary and proper to implement the treaty were powers delegated to the United States. 
b. Rule: If it is of sufficient national interest and international concern for nations to create binding agreements, then it is within the executive and legislative powers to enter the treaty and implement legislation to make it domestic law. 
11. Bond v. United States (pg 266): Treaties and their implementation must be read consistently with principles of federalism inherent in constitutional structure. 
a. Held: a federal criminal statute that was enacted to implement the 1999 International Convention on Chemical Weapons lacked the requisite “clear statement” to renter it applicable to a neighborly feud, in which chemicals spread on a doorknob and mailbox caused a minor thumb burn. To rule otherwise, would transform the statute from one whose core concerns were acts of war, assassination, and terrorism into a massive federal . . . regime that reaches the simplest of assaults. Absent a clear statement of the purpose it was being used for, courts will not presume Congress had authorized  such a stark intrusion into traditional state authority. 
b. Dissent: Stated the Missouri court misread the reach of the Necessary and Proper clause. Once the treaty has been made, implementation into domestic legislation required Congress to have an independent grant of authority, not simply the Necessary and Proper clause. 
12. Medellin
 v. Texas (PT I) (pg 277): Jose Medellin (defendant) was sentenced to death for murder in Texas (plaintiff). Medellin appealed, and the judgment was affirmed. The United States was then a party to the Vienna Convention on Consular Relations (Convention) and the Optional Protocol Concerning the Compulsory Settlement of Disputes to the Vienna Convention (Protocol). The Convention gives accused foreign nationals in the United States the right to contact their consulates. The Protocol gives jurisdiction over disputes about the Convention to the International Court of Justice (ICJ). Medellin petitioned a Texas court for habeas corpus on the ground that he was never notified of his rights under the Convention. The court denied the writ, asserting that Medellin’s claim was procedurally barred for failure to raise it in earlier appeals and concluding that the Convention violations had no effect on the outcome. The Texas Court of Appeals affirmed. Medellin petitioned for habeas corpus in federal court, which held that the claim was procedurally barred and concluded no prejudice had occurred. Medellin applied for certification to appeal to the circuit court. The ICJ then ruled in the Case Concerning Avena and Other Mexican Nationals, 2004 I.C.J. 12 (Judgment of Mar. 31) (Avena), that fifty-one Mexican nationals, including Medellin, were entitled to have their convictions reviewed due to Convention violations, regardless of state procedural default rules. The circuit court refused to allow Medellin’s appeal, concluding that the Convention did not confer individual rights and reaffirming that procedural default rules applied to Convention claims. Medellin petitioned the United States Supreme Court for certiorari, which was granted. President George W. Bush then issued a memorandum stating that the United States would comply with its obligations under Avena by having “[s]tate courts give effect to the decision.” Based on this, Medellin again petitioned for habeas corpus in state court. The United States Supreme Court dismissed the petition for certiorari as premature. The Texas court denied Medellin’s petition, and the appellate court concluded that neither Avena nor the president’s memorandum was binding. Medellin petitioned the United States Supreme Court for certiorari, which was granted.

a. Executing v. Non-Self Executing Treaty Factors

i. (1) Negotiating & Drafting History
ii. (2) Postratification understanding of other nations
b. Robert’s Analysis: (The Treaty is NOT self executing)
i. (1) Agreeing to jurisdiction is not agreeing to be bound:
1. It’s like personal jurisdiction, but Ides thinks he might be right
2. Optional Protocol doesn’t talk about enforcement
3. “Undertakes to Comply” is the only enforcement mechanism
a. This implies that it is the nations job to comply with the ICJ’s Judgment
ii. (2) United States can veto the findings of the security counsel, which didn’t happen because this case was never referred to the counsel.
iii. (3) No other countries consider the ICJ’s findings to be automatically enforceable
c. An ICJ ruling constitutes international law, but not all international obligations have automatic domestic effect. A treaty is an international agreement that imposes obligations on its signatories. Only “self-executing” treaties immediately become federal law. Treaties are not self-executing if they require subsequent legislation to take effect. Nothing in the Protocol, United Nations (UN) Charter, or ICJ Statute gives automatic domestic effect to ICJ judgments. Choosing to comply with ICJ decisions represents sensitive foreign policy matters that should be left to the executive and legislative branches, rather than courts. ICJ decisions have “no binding force except between the parties.” The relevant international agreements do not provide for direct enforcement in domestic courts, and “where a treaty does not provide a particular remedy…it is not for the federal courts to impose one.” Sanchez-Llamas v. Oregon, 548 U. S. 331 (2006). Laws are created by the political branches and subject to checks and balances. Permitting the ad hoc creation of new federal law through ICJ decisions violates the intent of the Constitution’s framers. Further, the president’s power to enforce an international obligation must derive from the Constitution or an act of Congress. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). The president does not have the authority to unilaterally declare a treaty self-executing and binding on state courts. Here, Medellin was not a party to the ICJ’s ruling. Medellin presented no evidence that any other nation treats ICJ judgments as automatically binding. While the Avena decision creates an international obligation, it does not of its own force constitute binding federal law that preempts state restrictions on the filing of successive habeas petitions. Medellin’s procedural default stands, and the decision of the lower court is affirmed.
vii. Executive Agreements
1. The executive branch has the inherent power of nationhood to enter into agreements with other nations without going through the advice and consent requirement, an important exception to the normal rule that powers of Nat’l Gov’t are enumerated in the Constitution
2. Three types of Executive Agreements
a. Those that are congressionally authorized by either a prior statutory delegation or subsequent statutory implementation
i. The constitutionality of any executive agreement is measured against the scope of the power used by the Congress to implement the legislation.

b. Those that are authorized by the provisions of a preexisting treaty
i. If a treaty serves as the sole basis for an executive agreement, the constitutional power to make the agreement is derivative of the constitutionality of the treaty.

c. Those that are undertaken under independent constitutional authority
i. If the President makes an executive agreement based on an independent executive power, such as the power to recognize foreign sovereigns or the power to act as commander-in-chief, the constitutionality of that agreement depends on whether it falls within the scope of the power exercised.
ii. Basis of Authority:

1. Presidents authority as Chief Executive to represent the nation in foreign affairs

2. Presidents authority to receive ambassadors and other public ministers

3. President’s authority as Commander in Chief

4. Presidents authority to take care that the laws be faithfully executed. 

3. 721.3 Considerations for Selecting Among Constitutionally Authorized Procedures
a. In determining a question as to the procedure which should be followed for any particular international agreement, due consideration is given to the following factors:
i. The extent to which the agreement involves commitments or risks affecting the nation as a whole;
ii. Whether the agreement is intended to affect State laws;
iii. Whether the agreement can be given effect without the enactment of subsequent legislation by the Congress;
iv. Past U.S. practice as to similar agreements;
v. The Preference of the Congress as to a particular type of agreement;
vi. The degree of formality desired for an agreement;
vii. The proposed duration of the agreement, the need for prompt conclusion of an agreement, and the desirability of concluding a routine or short-term agreement; and
viii. The general international practice as to similar agreements.
b. In determining whether any international agreement should be brought into force as a treaty or as an international agreement other than a treaty, the utmost care is to be exercised to avoid any invasion or compromise of the constitutional powers of the President, the Senate, and the Congress as a whole. 

4. 721.4 Questions as to Type of Agreement to Be Used; Consultations with Congress
a.  All legal memoranda accompanying Circular 175 requests (see 11 FAM 724.3, paragraph h) will discuss thoroughly the legal authorities underlying the type of agreement recommended. 

b.  When there is any question whether an international agreement should be concluded as a treaty or as an international agreement other than a treaty, the matter is brought to the attention, in the first instance, of the Legal Adviser for Treaty Affairs. If the Assistant Legal Adviser for Treaty Affairs considers the question to be a serious one that may warrant formal congressional consultation, s/he or an appropriate representative of the Office of the Legal Adviser (L) will consult with the Assistant Secretary for Legislative Affairs (H) (or designee) and other affected bureaus. Upon receiving their views on the subject, the Legal Adviser will, if the matter has not been resolved, transmit a memorandum thereon to the Secretary (or designee) for a decision. Every practicable effort will be made to identify such questions at the earliest possible date so that consultations may be completed in sufficient time to avoid last- minute consideration. 

c.  Consultations on such questions will be held with congressional leaders and committees as may be appropriate. Arrangements for such consultations shall be made by the Assistant Secretary for Legislative Affairs and shall be held with the assistance of the Office of the Legal Adviser (L) and such other offices as may be determined. Nothing in this section shall be taken as derogating from the requirement of appropriate consultations with the Congress in accordance with 11 FAM 725.1, subparagraph (5), in connection with the initiation of, and developments during negotiations for international agreements, particularly where the agreements are of special interest to the Congress. 
5. Preemption and Executive Agreement

a. Later in time rule applies for the first two categories. But when president is acting on independent authority there is no clear authority regarding whether the executive agreement preempts or not. 

6. Amer. Ins
. Assoc. v. Garamendi (Pt I) (pg 290): During the 1990s, the United States and Germany entered into the German Foundation Agreement, in which Germany agreed to set up a $7 billion foundation to compensate Holocaust victims. The foundation cooperated with the International Commission on Holocaust Era Insurance Claims (ICHEIC), which consisted of Holocaust survivors, European insurance companies, and U.S. state-insurance companies. ICHEIC worked with European insurance companies to access information on the policies and claims of Holocaust survivors. The United States also executed similar agreements with Austria and France, promising to do its best to ensure that U.S. state governments would not interfere with the foundation’s claim-resolution efforts. In 1999, the State of California (defendant) enacted the Holocaust Victim Insurance Relief Act (HVIRA), requiring any insurer conducting business in California to disclose information about insurance policies issued to persons in Europe between 1920 and 1945. If a company refused to do so, then that company could not do business in California. California argued that the HVIRA was necessary to protect California residents’ claims and related interests. The federal government contended that the HVIRA undercut the ICHEIC. The American Insurance Association and several insurance companies (plaintiffs) sued the state, arguing that the HVIRA infringed upon the executive branch’s established foreign policy. The district court granted summary judgment to the plaintiffs, and the court of appeals reversed. The United States Supreme Court granted certiorari.

a. President has vast authority over foreign relations and Court found the President has authority to make executive agreements with other countries, requiring no ratification by the Senate or approval by Congress, since the early days of the Republic. Further, there has been historical practice and congressional acquiescence of the President settling claims of American nationals against foreign governments. Historical practice provides that President has settled wartime claims against nominal private entities 
b. An executive agreement is valid so long as it does not violate “the Constitution’s guarantees of individual rights.”
c. Where state laws and the executive agreements conflict “valid executive agreements are fit to preempt state law, just as treaties are.” State laws may be deemed to be preempted because of its “interference with foreign policy those agreements embody.”
viii. War Powers
1. Art I provides Congress the power to declare war, power to raise and support armies, the power to provide and maintain a navy, and the power to spend for the common defense. Article II grants the President the power to lead the armed forces as commander-in-chief. These powers with Necessary and proper clause and inherent authority of US to conduct foreign affairs, vest US with complete power to make war. 
2. The war power may be used to prepare for the possibility of war, to take action designed to prevent war, to wage war, to end war, and to ameliorate the effects of war after hostilities have ceased. This power extends to domestic actions as well. 
3. Court has authority to review exercise of war powers. Usually will not strike down legislation, but when governmental action is not authorized by federal statute or treaty and executive is acting on his own SCOTUS shows much greater willingness to exercise judicial review
4. Woods v. Cloyd W. Miller Co. (pg 260): Title II of the Housing and Rent Act of 1947 permitted Congress to regulate rents pursuant to its war powers which were activated by the start of World War II. Cloyd W. Miller Co. (plaintiff) challenged the act against Woods (defendant) in federal district court on the ground that Congress’ ability to regulate rents based on its war power ended with the Presidential Proclamation terminating hostilities on December 31, 1946. This proclamation brought about “peace-in-fact” despite not actually terminating the war itself. The district court agreed and held Title II unconstitutional. Additionally, it concluded that even if the war power did not end with the Presidential Proclamation, Congress did not act under it because it did not say so. Woods appealed to the United States Supreme Court.

a. Holding: The legislative history of the Present Act makes it clear that there is not been eliminated the deficit in housing which in considerable measure was caused by demobilization of veterans and by the cessation or reduction in residential construction during period of hostilities b/c of building for military projects. Since war effort heavily contributed to deficit, Congress has the power even after cessation of hostilities to act to control the forces that a short supply of the needed article created. 
III. Supremacy Clause

· The supremacy clause provides: “This Constitution, and the Laws of the United State which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the contrary notwithstanding.” Art VI., cl. 2. 

· State law must conform to the dictates of the Constitution, and yield to constitutionally valid federal law whenever a conflict between the two arises. 

· Two Categories of Supremacy Clause

· Conflict, or potential conflict, between federal and state law (if conflict then Fed law preempts) (e.g., Gibbons)

· State attempts to tax or regulate the federal government or an instrumentality of the federal government

· If state law disrupts a federal program, the state law must give way to the federal law (e.g., McCulloch)

· Threshold question: Is the federal law valid?
a. Preemption

· Preemption means that valid federal law supplants or supersedes state law that are inconsistent with the specific terms (conflict) or overall objectives (field) of the federal law.
· Two types of Preemption, both of which can be express or implied
· Conflict Preemption
· Field Preemption
· Whether the federal law preempts depends on congressional intent. 
i. When there is express preemption than the analysis is simpler, however if the case is not expressly preempted then the intent of Congress must be inferred from the circumstances. 
1. Conflict preemption: the intent to preempt is inferred from the direct clash between federal and state law. It is also necessary to know the intended meaning and scope of the state law involved. 
a. If state law is new, and if it could be interpreted in ways that would reduce or avoid a potential conflict with federal law, it may be appropriate for a federal court to defer ruling on the preemption question until state courts have first had an opportunity to construe their own law
ii. Conflict Preemption
1. Express Conflict: State Law inconsistent with a Federal Statute
a. When Congress enacts a statute that expressly prohibits the states form taking a particular action, state law contrary to that prohibition is preempted
b. EX: “law, regulation, or other provisions related to a price, route, or service of any motor carrier with respect to the transportation of property” preempts state law that purports to do otherwise. 
i. This provision would not preempt a law that regulated activity of motor carriers on matter unrelated to transportation of property
ii. Scope of preemption clause is limited by the precise terms of the preemption clause
1. If open to interpretation, courts choose the reading that disfavor preemption
2. Implied Conflict Preemption(1): State Law Requires what a Federal Law Prohibits or Prohibits what a federal law requires. 
a. Applies when it is impossible to comply with concurrent federal and state laws/regulations
i. The question for impossibility is whether under existing law the private party could independently do under federal law what state law requires. 
3. Implied Obstacle (2): State Law Operates as an Obstacle to a Congressional Objective
a. State law may conflict with federal law by creating “an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” 
b. Analysis Requires
i. (1) identification of the federal objective, AND
ii. (2) A determination of the extent to which state law interferes, if at all, with the realization of that objective. 
c. Amer. Ins. Assoc. v. Garamendi (Pt II) (pg 297) (Souter): Proposing a third step in the Implied Obstacle preemption analysis, so in addition to identifying the federal objective and determining the extent to which the state law would impair its realization. The additional step involves “considering the strength of the state interest, judged by standards of traditional practice, when deciding how serious a conflict must be shown before declaring the state law preempted. 
i. Held: This was an implied conflict preemption between Cal. State law and Executive agreement, SCOTUS determined it was preempted by President’s Executive Agreement. Whenever a state policy is related to foreign relations, there is always a chance that the state must give way to federal policy so that the United States’ international actions remain cohesive and uniform. Ordinarily, executive agreements will automatically preempt state law if the agreements explicitly state this condition. If the agreements do not expressly include such an intention, however, the extent of the state law’s interference with foreign policy must be evaluated. In Zschernig v. Miller, 389 U.S. 429 (1968), the United States Supreme Court explained that state action affecting foreign affairs more than just incidentally may be preempted, even absent clear conflict. Thus, when a clear conflict is present, the argument for preemption is at its strongest. Here, the agreements between the United States and Germany, France, and Austria, along with the negotiations involved, show that U.S. executive foreign policy has consistently encouraged European governments and companies to volunteer settlement funds, rather than threatening litigation or sanctions. With the enactment of the HVIRA, California chose a vastly different route. The manner in which the HVIRA forces public disclosure of an amount of information far surpassing the amount required by ICHEIC regulations creates a completely conflicting state system to deal with claims. California’s system effectively undermines the U.S. president’s discretionary power in international affairs and frustrates the president’s chosen method of claim resolution through the ICHEIC. Therefore, the HVIRA is preempted by the United States’ federal executive agreements with Germany, France, and Austria. The judgment of the court of appeals is reversed
ii. Dissent (Ginsburg, J.): While California’s disclosure requirements are in fact different from federal requirements, none of the agreements here expressly invalidates disclosure laws such as the HVIRA. Because the U.S. president has not explicitly denounced disclosure requirements such as those mandated under the HVIRA, the law should stand. The majority’s reliance on Zschernig is misplaced, because Zschernig was only meant to reach state action that was directly critical of foreign governments. The HVIRA did not take such a position and cast no criticism on any foreign government, as the HVIRA was only directed at private insurance companies conducting business in California and was only related to the disclosure of information. The majority overstepped the Court’s role when the majority relied in its opinion on interference and indirect implication, instead of explicit executive language, to preempt the HVIRA on foreign-affairs grounds.
iii. Field Preemption
1. Congress may preempt state law by “occupying the field” of a particular substantive area and thereby precluding any type of state regulation within that field. 
2. Express Field Preemption
a. When a federal stattue expressly prohibits states from enacting or enforcing any law within the same field
b. Primary difficulty arises in defining the scope of the field (question of statutory construction, rule of thumb being to define the field as narrowly as the preemptive language permits so as not to limit the policy powers of the state) 
3. Implied Field Preemption
a. A court may be willing to infer that Congress intended to occupy a field 
b. Flexible and subjective standard, looking to whether state laws would undermine the Federal authority and the powers the state was trying to exervise were traditionally in the State’s police powers. 
c. Look at what the purpose of the state law is and whether that purpose is covered/regulated by the Federal Gov’t then field preemption may apply because the state is treading into the domain of the federal government 
i. Whereas if the purpose falls into scope of traditional police powers (health and safety) 
d. Congress legislated here in a field which the State have traditionally occupied . . . So we start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress . . . Such a purpose may be evidence in several ways. The scheme of federal regulation may be so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it. . . . Or the Act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject. . . . Likewise, the object sought to be obtained by the federal law and the character of obligations imposed by it may reveal the same purpose.”

iv. Arizona v
. U.S. (pg 304): Held that a state statute challenged before it could take effect would not be deemed preempted where “there is a basic uncertainty about what the law means and how it will be enforced . . . . Without the benefit of a definitive interpretation from the state courts, it would be inappropriate to assume [that a statute] will be construed in a way that creates a conflict with federal law.” Yet, the opinion does not “foreclose other preemption and constitutional challenges to the law as interpreted and applied after it goes into effect.” 
1. The federal Gov’t has occupied the field of alien registration . . . . Where Congress occupies an entire field, as it has in the field of alien registration, even complementary state regulation is impermissible. Field preemption reflects a congressional decision to foreclose any state regulation in the area, even if it is parallel to federal standards. 
IV. Separation of Powers
· The issue arises when it is claimed one branch of government has usurped or encroached on the function of another branch. 
a. General Principles

i. Concerned with centralized abuse of power, the founders structured the national government in such a way that no one person or group would be able to exercise too much authority. Therefore the Constitution divides power among the three branches. 
ii. Separation of powers protects each branch of government against unwarranted encroachment by the other branches, but the limitations exist for the benefit of each branch as such, but as a means of safeguarding the rights of individuals
iii. Separation of powers violations cannot be waived by the branch whose powers may have been impaired, it is most often invoked by the people 
iv. Checks and Balances
1. Constitution assigned the three branches independent powers, but Founders did not expect the separation of powers to be airtight. To safeguard against the abuse of power, Const. incorporates a system of checks and balances through which the branches of government often share or participate in functions that are principally assigned to coordinate branch
b. Arguments for Separation of Powers: Textual or Functional

· There are two different approaches to address a separation of powers problem: 1) textual and 2) Structural/Functional
i. Textual Approach

1. Based on looking at the specific clause of the Constitution to determine the scope of authority. If the text of the clause is violated by another branch operating on the authority bestowed on the one, then there is a textual violation
a. E.G: Cong has power to declare war, while President has power to conduct war. If president declared war w/o approval, this action could be challenged by making the textual  separation of powers argument that President has violated Art. I, § 8 by usurping Congress’s Constitutional Power
ii. Structural/Functional Approach

1. Structural/Functional: even if there is no specific textual provision of the Constitution that is violated, the action of one branch may run afoul of separation of powers because it threatens the tripartite structure of our federal government by altering the balance of power among the branches. 
2. Structural because it draws upon “inference from the structures and relationships created by the constitution.” And functional because it involves a pragmatic assessment of the impact a challenged action may have on the ability of the three branches to function effectively in a system based on checks and balances
3. Issue arises when, one branch aggrandizes itself by encroaching upon or usurping functions that are more appropriately performed by a coordinate branch
a. Aggrandizement and encroachment ex: Congress passes law prohibiting President from dismissing an executive officials without approval of the Senate. (Congress aggrandized its branch and encroached on Presidential powers)
b. Encroachment Ex: Congress prohibits President from nominating any person for a federal district court judgeship without consent of the governor of the state 
iii. Analysis For Separation of Powers Problem

1. Has one branch of government exercised a power or performed a function that a specific clause of the Constitution requires to be performed by, or only in conjunction with, another body or branch?

2. Has one branch of government aggrandized its authority by usurping power that more appropriately belongs to a coordinate branch?

3. Has one branch of government encroached upon the functions of a coordinate branch so as to undermine that branch’s integrity or independence?

4. If any of these questions is answered in the affirmative, a court will likely find that there has been a violation of separation of powers.
c. Presidential Exercise of Lawmaking Powers

i. Art I, §1 states that all legislative powers shall be granted in a Congress, therefore indicating only Congress has the authority to legislate, except as Const. provides otherwise; yet, President is expressly authorized to participate in lawmaking process by recommending new legislation and by vetoing measures that have been approved by Congress
ii. Youngstown Sheet & 
Tube co. v. Sawyer (pg 374) (Black): To avert a wartime steel strike, President Truman directed the secretary of commerce, through an Executive Order, to seize and operate the nation’s steel mills, without an act of Congress authorizing such a Presidential action. Truman argued he had the “inherent power” to do so. 
1. Held: President did not have the authority to unilaterally seize assets w/o express legislative authorization by Congress because “the President’s order amounts to lawmaking, a legislative function which the Constitution has expressly confided to the Congress and not to the President.” Court noted that Congress had earlier considered and rejected the option of allowing the President to seize industries in order to avoid major shutdowns, and therefore the President was unable to claim he was exercising lawmaking power on interim basis until Congress could Deal. Since Congress has not acted to grant seizure powers to the President in labor disputes, the President’s authority must come from the Constitution. Sawyer admitted that there is no express authority in the Constitution that justifies the President’s actions, but argues that the President’s power to do so should still be implied from powers granted to the President in Article II of the Constitution. This argument is not constitutionally supported since the link between the power to make war decisions and the power to seize private property for the resolution of labor disputes is attenuated. Additionally, the President’s actions cannot be supported by his general executive powers, as the Constitution charges the Executive with “faithfully executing the laws,” not making the laws themselves. 

2. Frankfurter - While he would not rule out the possibility that the President might acquire the power to take certain actions by a long course of conduct unobjected to by Congress, he found the statutory history persuasive evidence that Congress had not acquiesced, much less authorized seizure of private property in the absence of a formal declaration of war.

3. Jackson - Jackson's opinion took a similarly flexible approach to the issue, eschewing any fixed boundaries between Congress' and the President's power. Jackson divided Presidential authority vis-à-vis Congress into three categories (in descending order of legitimacy), which has since become the ADOPTED view of SCOTUS for such cases:

a. Cases in which the President was acting with express or implied authority from Congress, his authority is at its maximum for it includes all the he possesses in his own right plus all that Congress can delegate (Lopez)

b. Cases in which Congress had thus far been silent, “zone of twilight in which President and Congress may have concurrent authority, and acquiescence may invite exercise of executive power.” (Garamendi)

c. Cases in which the President was defying congressional orders, expressly or impliedly, the President can rely upon his own constitutional powers less any of Congress’ constitutional powers (the "third category")

d. Legislative Veto

i. Court has insisted when Congress exercises legislative power it must strictly adhere to letter of Bicameralism and presentment as stated in Art I, § 7. 
ii. Bicameralism mandates that a legislative act of Congress be approved by both the House and Senate
iii. Presentment requires that before any measure approved by House and Senate becomes law, it must be presented to President and if vetoed, it is repassed by a 2/3 majority in each House of Congress
iv. INS. V. Chadha (pg 389) (Burger): Invalidated, on separation of powers grounds, legislative veto provision impairing President’s role in lawmaking process, even though statute containing veto provision had been signed by President. House of Reps. Passed a resolution blocking Atty. Gen.’s decision to suspend deportation of an alien. Att. Gen, acted pursuant to statute authorizing such suspension if cause extreme hardship, but that statute also authorized either House to override Atty. Gen Decision. 
1. Held:  One-house legislative veto was a legislative action because it affected the rights and duties of both the alien and the atty. Gen (Chada deprived of right to remain in US and Atty Gen was mandated to deport him). Thus, unconstitutional because did not go through act of bicameralism or presentment   
a. Legislative Action= “purpose and effected of altering the legal rights, duties, and relations of persons . . . outside the Legislative Branch.”
2. Concur (Powell): Congress’s action was not unconstitutional because it violated bicameralism and presentment, but on structural grounds because Congress sought to aggrandize itself by “assuming a judicial funciotn in violation of the principel of separation of powers.” 
3. Dissent (White): Disagreed with Powell’s assessment, and agreed with majority’s legislative veto and Lawmaking function. But, disagreed with Majority’s determination that Art I was dispositive b/e viewed that constitution “does not directly authorize or prohibit the legislative veto,” it was necessary to take a functional approach and determine if the veto was consistent of sep of powers in Art. I. White, that it was not inconsistent with goal of Bicameralism and Presentmen Clauses which was to “limit the methods for enacting new legislation,” not to “restrain the scope of congressional authority pursuant to duly enactd law.”  
e. Delegation

i. Nondelegation Doctrine
1. Since Art. I, § 1, vests all legislative power to Congress, Congress may not constitutionally delegate its lawmaking power to another branch of government, but Congress may and often does authorize other branches to establish rules or standards for particular areas. 
2. Intelligble Principle: Courts have uphold such lawmaking delegations as long as Congress sets forth “an intelligible principle to which the person or body authorized to [act] is directed to conform . . .” by statute. 
a. Easy test to meet and SCOTUS has never invalidated such a statute, there literally must be no guidance for the exercise of discretion or something super week like ‘fair competition.’
3. Flexible and pragmativ view of Sep. of Powers b/c Cong oft has no time to develop intricate rules and regulations and can enlist help from other branches. 
ii. Whitman v. Amer. Trucking 
Assocs. Inc. (pg 409): Section 109(a) of the Clean Air Act (CAA) requires the Administrator of the Environmental Protection Agency (EPA) (defendant) to promulgate National Ambient Air Quality Standards (NAAQS) for certain air pollutants. Section 109(b)(1) of the CAA directs the EPA to set ambient air quality standards, the attainment and maintenance of which in the judgment of the Administrator are necessary to protect the public health. In July 1997, the Administrator revised the NAAQS for particulate matter and ozone. The American Trucking Associations, Inc. and others (plaintiffs) challenged the new standard in federal court. The U.S. Court of Appeals for the District of Columbia found that § 109(b)(1) of the CAA delegated legislative power to the Administrator in contravention of Article I, § 1 of the United States Constitution because the EPA had interpreted the CAA to provide no “intelligible principle” to guide the agency’s exercise of authority. The appellate court further held that Whitman is prohibited from considering the costs of implementation in setting NAAQS under the CAA. The appellate court remanded the NAAQS to the EPA. The case then came before the United States Supreme Court.

1. Holding (Scalia) In a delegation challenge, the constitutional question is whether the statute has delegated legislative power to the agency. When Congress confers decision making authority to agencies, it must set forth in a legislative act an intelligible principle to which the person or body authorized to act is directed to conform. An agency may not cure an unlawful delegation of legislative power by adopting a limited construction of the statute because doing so is itself an exercise of unlawful legislative authority. The degree of agency discretion that is acceptable depends upon the scope of the power that Congress has conferred. Here, the text of § 109(b)(1) of the CAA places limits on the EPA’s discretion that are similar to those that this Court has approved in earlier cases. Additionally, the scope of discretion that this statutory provision allows for falls within the outer limits of this Court’s nondelegation cases. Accordingly, the lower court’s decision is reversed, and the case is remanded for reinterpretation that would avoid a supposed delegation of legislative power.
2. Holding (2) (Scalia): No. Section 109(b)(1) of the CAA instructs the EPA to set primary ambient air quality standards, NAAQS, “the attainment and maintenance of which are requisite to protect the public health with an adequate margin of safety.” However, the appellate court in Lead Industries Assn., Inc. v. EPA, 647 F.2d 1130 (D.C.Cir.1980), held that economic considerations may play no role in the promulgation of NAAQS under the CAA. Instead, the EPA identifies the maximum airborne concentration of a pollutant that the public health can tolerate, decrease that concentration to provide an “adequate” margin of safety, and then set the standard at that level. Plaintiffs contend that economic costs of implementing stringent NAAQS can cause detrimental effects on the public health. Although plaintiffs’ claims may have some validity, the plain and unambiguous text of § 109(b)(1) make clear that cost considerations do not enter the decision-making process for establishment of NAAQS. The judgment of the court of appeals is affirmed on that point.
3. Concurrence (Breyer, J.)The CAA does not permit the EPA to consider economic costs of implementation when the agency creates regulations. The text of the Clean Air Act and precedent decisions justify the conclusion that §109(b)(1) of the CAA is a constitutional delegation of rulemaking authority to the EPA.
4. Concurrence (Thomas, J.)Under Art. I, §1 of the Constitution, all legislative power is reserved to Congress. The text in the Constitution may prohibit the delegation of any legislative power from Congress to the executive, regardless of the presence of “intelligible principles.”
5. Concurrence (Stevens, J.)Agency rulemaking authority is “legislative power.” There is nothing inherently unconstitutional about a valid delegation of rulemaking authority as long as the delegation provides a sufficiently intelligible principle. By enacting § 109 of the CAA, Congress effected a constitutional delegation of legislative power to the EPA.
iii. Clinton v. New York (pg 414): SCOTUS held the Line Item Veto Act unconstitutional because it gave the President the practical and legal authority to amend acts of Congress by unilaterally repealing portions. SCOTUS said this violated the finely wrought line between lawmaking procedure spelled out in Art I, § 7, which requires that before a law may be enacted, amended, or repealed it must be approved by both Houses of Congress and either signed by Pres or repassed over his veto. Thus, LIVA gae Pres “the unilateral power to change the text of duly enacted statutes.” Effectively authorizing Pres. To create different law not voted by any House or presented to Pres.   
f. Appointment and Removal

i. Other than those elected to office (President, Vice President, Congresspersons) all other federal government officials are by one means or another appointed to their position. 
ii. Every nonelected federal official is deemed to be: 
1. (1) a principal officer of US 
a. Art II, § 2, cl. 2, provides that principal officers must be appointed by Pres with Advice and Consent of Senate
2. (2) an inferior officer of US or 
a. Four options for appointing inferior officers in that clause
i. Decide that inferior officers shall be appointed in same way as principal officers OR
ii. Congress may elect to “vest the Appointment of such inferior officers, as they think proper, 
1. in the President alone, 
2. in the Courts of Law, or 
3. in the Heads of the Department 
3. (3) a mere employee
iii. Classification of Gov’t Positions. 
1. Officer= any appointee exercising significant authority pursuant to the laws of the US
2. Employee=those lesser functionaries who are subordinate to officers of the US
3. Difference between Principal officer, Inferior Officer, and Employee depends on degree of authority of position
4. Factors for determining Authority:
a. Nature and extent of the official’s duties, and whether or not they include policy making functions
b. Amount of independence and source of supervision (whether official answers directly to pres, to principal officer, or to someone lower in gov’t hierarchy)
i. Inferior officer: connotes a relationship with a superior below the President, 2nd factor is highly important for mid range spectrum officials 
c. Positions tenure in terms of whether it is continuing, temporary, or intermittent, and the circumstances under which the official may be removed. 
5. Court has held the following are inferior officials: 1) supervisors of elections, 2) US commissioners 3) postmasters first class 4) special prosecutors, and 5) independent counsel
a. This allows Congress to limit the President’s powers by divesting the Chief Executive of any direct role in the appointment process and placing restrictions on the President’s ability to remove a particular officer. 
6. Recess appointments: Art II, § 2, cl 3 “the President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.” 
iv. Interbranch Appointments
1. Court has suggested that judicial appointment of inferior executive officers might be invalid if it would impair the constitutional functions of either branch, or if there is an “inherent incongruity” because the officer is to be appointed in a field where judges have no special knowledge or expertise 
v. Appointment Made by Congress
1. Congress cannot reserve for itself the authority to appoint officers of the United States because it is not bestowed to Congress in art II, section 2. 
2. If Congress did, it would amount to aggrandizement and usurping functions that Const. assigned to other branches 
3. Only time Congress may directly participate in appointment process is if the position is a purely legislative one in the sense that it involves only the performance of investigatory, informative, or other tasks for Congress…thus agents of Congress
vi. Setting Qualifications for Office
1. Congress can specify qualifications of those eligible to hold a particular office (effectively limiting discretion of appointing authority)
vii. REMOVAL OF OFFICERS

1. Const is almost completely silent on who possesses authority to remove federal officials from office, outside impeachment process
2. Since there is no text, court has relied on structural and functional applications of principle of sep. of power, Court has allowed Congress to vest the removal power in persons or bodies other than the President, and has permitted Congress to limit the circumstances under which certain exectuvie officials may be removed. 
a. Congressional Participation in Removal Process
i. Court has rejected Congress’ attempts to reserve for itself a role in removing executive or judicial branch officials, other than impeachment, because it would reserve in congress control over the execution of laws and an executive function or those that belong to the judicial branch
b. Assigning Removal Authority to an Executive Official not President. 
i. Congress can vest authority to remove particular official in another executive branch officer, not President (art ii, section 2, clause 2) 
ii. Yet, it would interfere with integrity and independence of executive branch if Congress deprive President of authority to dismiss a subordinate that works very closely with Pres. 
c. Limiting Executive’s Grounds for Removal
i. Congress can impose restrictions for removing executive officers unless the nature of the position makes it “essential to the President’s proper execution of his Art. II powers” to take care that the laws be faithfully executed that the officer be “removable at will.” 
1. Multiple layers and limited grounds are often not allowed (i.e., multiple officials have to removed for good cause)
viii. Morrison v. Olson 
(pg 430): Olson argued that an Independent Counsel took executive powers away from the office of the President of the United States and created a hybrid "fourth branch" of government that was ultimately answerable to no one. He argued that the broad powers of an Independent Counsel could be easily abused or corrupted by partisanship. Morrison in turn argued that her position was necessary in order to prevent abuses by the executive branch, which historically operated in a closed environment.

1. Holding that an independent counsel is an inferior officer and that Congress could likewise restrict the grounds for removing independent counsel who perform the purely executive function of enforcing the criminal law. The critical question was whether the “good cause” removal provision will “interfere with the President’s exercise of the ‘executive power’ and his constitutionality appointed duty to ‘take care that the laws be faithfully executed.” 
g. International Affairs

i. Declaring War and Initiating Hostilities
1. Although President has over the years initiated hostilities without Congress, it would not permit the executive to claim that the power now belongs to the President; but the longstanding practice may serve to aid the Court in defining the acceptable boundaries of congressional and executive authority. 
2. Yet, all Presidents since Nixon have denied that they were under any obligation either to notify Congress or obtain a declaration of war before sending American troops into hostilities. Congress has power over the purse, so if they disagree with the war they can pull the strings to stop future funding or prevent the appropriated funding from being spent. In extreme measures, they can invoke impeachment if the President does not comply. 
ii. Recognition of Foreign Governments
1. Power to grant formal recognition to foreign nation or government is nowhere expressly mentioned in Const. but # of clauses that together support President’s power to recognize other Nations, and structure and practice help this conclusion because President has long been empowered to open diplomatic relations, negotiate treaties, and otherwise effect recognition on his own initiative
a. Recognition Clause Art. II, § 3: President shall receive Ambassadors and other Public Miniters
b. Treaties Clause (Art II, §2, cl. 3): President has authority to Make treaties provided two thirds of the Senators present concur
c. Ambassadors clause (Art. II, § 2, cl.3) allowing Pres. To nominate and by and with Advice and Consent of the Senate appoint Ambassadors
iii. Executive Agreements: if an executive agreement is employed as a means of exercising powers that the President independently possesses under Article II, constitutional difficulties are unlikely to arise, because the President’s power to exercise that authority neither encroaches on other branches nor aggrandizes the executive domain. 
1. E.g., Recognizing foreign Gov’t, assigning ambassadors/diplomats, location of embassy, implementing federal statute or treaties 
2. Concern: when Pres’s action neither represent an exercise of Enumerated powers nor involve the implementation of specific statute or treaty. 
3. Executive agreements only preempt state law if they are a valid exercise of Presidential’s enumerated powers or made pursuant to authority delegated by Congress. 

iv. Medellin v. Texas (Pt II) (pg 445): Jose Medellin (defendant) was sentenced to death for murder in Texas (plaintiff). Medellin appealed, and the judgment was affirmed. The United States was then a party to the Vienna Convention on Consular Relations (Convention) and the Optional Protocol Concerning the Compulsory Settlement of Disputes to the Vienna Convention (Protocol). The Convention gives accused foreign nationals in the United States the right to contact their consulates. The Protocol gives jurisdiction over disputes about the Convention to the International Court of Justice (ICJ). Medellin petitioned a Texas court for habeas corpus on the ground that he was never notified of his rights under the Convention. The court denied the writ, asserting that Medellin’s claim was procedurally barred for failure to raise it in earlier appeals and concluding that the Convention violations had no effect on the outcome. The Texas Court of Appeals affirmed. Medellin petitioned for habeas corpus in federal court, which held that the claim was procedurally barred and concluded no prejudice had occurred. Medellin applied for certification to appeal to the circuit court. The ICJ then ruled in the Case Concerning Avena and Other Mexican Nationals, 2004 I.C.J. 12 (Judgment of Mar. 31) (Avena), that fifty-one Mexican nationals, including Medellin, were entitled to have their convictions reviewed due to Convention violations, regardless of state procedural default rules. The circuit court refused to allow Medellin’s appeal, concluding that the Convention did not confer individual rights and reaffirming that procedural default rules applied to Convention claims. Medellin petitioned the United States Supreme Court for certiorari, which was granted. President George W. Bush then issued a memorandum stating that the United States would comply with its obligations under Avena by having “[s]tate courts give effect to the decision.” Based on this, Medellin again petitioned for habeas corpus in state court. The United States Supreme Court dismissed the petition for certiorari as premature. The Texas court denied Medellin’s petition, and the appellate court concluded that neither Avena nor the president’s memorandum was binding. Medellin petitioned the United States Supreme Court for certiorari, which was granted.

1. Held (Roberts): The ICJ decision in Avena is not automatically binding domestic law. An ICJ ruling constitutes international law, but not all international obligations have automatic domestic effect. A treaty is an international agreement that imposes obligations on its signatories. Only “self-executing” treaties immediately become federal law. Treaties are not self-executing if they require subsequent legislation to take effect. Nothing in the Protocol, United Nations (UN) Charter, or ICJ Statute gives automatic domestic effect to ICJ judgments. Choosing to comply with ICJ decisions represents sensitive foreign policy matters that should be left to the executive and legislative branches, rather than courts. ICJ decisions have “no binding force except between the parties.” The relevant international agreements do not provide for direct enforcement in domestic courts, and “where a treaty does not provide a particular remedy…it is not for the federal courts to impose one.” Sanchez-Llamas v. Oregon, 548 U. S. 331 (2006). Laws are created by the political branches and subject to checks and balances. Permitting the ad hoc creation of new federal law through ICJ decisions violates the intent of the Constitution’s framers. Further, the president’s power to enforce an international obligation must derive from the Constitution or an act of Congress. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). The president does not have the authority to unilaterally declare a treaty self-executing and binding on state courts. Here, Medellin was not a party to the ICJ’s ruling. Medellin presented no evidence that any other nation treats ICJ judgments as automatically binding. While the Avena decision creates an international obligation, it does not of its own force constitute binding federal law that preempts state restrictions on the filing of successive habeas petitions. Medellin’s procedural default stands, and the decision of the lower court is affirmed.
2. Concurrence (Stevens, J.): The most accurate interpretation of the words “undertakes to comply” in the UN Charter is that future action is required by political branches to implement ICJ decisions. The United States is still under a significant international obligation, which extends to individual states. Though neither the Avena decision nor the president’s memorandum is binding on the states, Texas should take the minimal steps necessary to remedy the breach of the United States’ international obligations it has caused.
3. Dissent (Breyer, J.): The majority places too much emphasis on its interpretation of the words “undertake to comply” in the UN Charter as proof ICJ decisions are not self-executing. Many treaties ratified by the United States do not contain express self-executing language, which allows different nations to implement treaties according to their own practices. The relevant treaties suggest that the drafters intended for ICJ decisions to be automatically enforceable in domestic courts. The Protocol gives compulsory jurisdiction over Convention disputes to the ICJ, whose proceedings are binding. The United States has ratified seventy treaties with similar ICJ dispute-resolution provisions and has interpreted those provisions as self-executing. None contain stronger self-executing language than the Protocol. There is no reason to treat the Protocol provisions differently. Additionally, the Convention provision at issue is self-executing and judicially enforceable. Further, enforcement of the Avena decision is best suited to direct enforcement by courts experienced in criminal law and procedures than by legislative enactment. Holding the Avena decision self-executing does not threaten constitutional conflict with the political branches or require the Court to engage in non-judicial activity. Finally, the president favors direct judicial enforcement, and Congress has expressed no reservation to it. For these reasons, the treaty obligation to comply with the ICJ judgment in Avena is self-executing and part of federal law. Thus, as required by the Supremacy Clause, the ruling should be held enforceable in domestic courts without further congressional action needed.

v. Zivotsky v. Kerry (pg 450): Menachem Binyamin Zivotofsky (plaintiff) was born to United States citizens living in Jerusalem. Zivotofsky’s mother requested a passport and report of birth abroad for her son, listing his place of birth as Jerusalem, Israel. The request was denied pursuant to a State Department policy put forth by the U.S. president, which provided that a passport could only list Jerusalem as the place of birth. Zivotofsky filed suit in federal district court against Secretary of State John Kerry (defendant), claiming that § 214(d) of the Foreign Relations Authorization Act, Fiscal Year 2003 (Act), 116 Stat. 1350, permitted citizens born in Jerusalem to list their place of birth as Israel. The district court dismissed the action, reasoning that the action presented a nonjusticiable political question and that Zivotofsky lacked standing. Zivotofsky appealed. The court of appeals affirmed the political-question determination, but reversed on the standing issue. The United States Supreme Court granted certiorari to review, vacated the judgment, and remanded the matter to the court of appeals to determine whether Zivotofsky’s interpretation of § 214(d) was correct and whether the statute was constitutional, rather than whether Jerusalem was in fact part of Israel. On remand, the court of appeals held that the statute was unconstitutional, concluding that the president exclusively held the power to recognize a foreign sovereign and that § 214(d) directly contradicted this constitutional authority. The Court again granted certiorari.

1. Holding: Article II of the Constitution grants the U.S. president the exclusive authority to formally recognize a foreign sovereign, which is an executive power that Congress may not contradict via statute. A recognition is a formal acknowledgment that a particular entity possesses the qualifications for statehood or that a particular foreign regime is the government of a state. Status as a recognized sovereign confers many benefits. Recognized sovereigns may sue in federal court and benefit from sovereign immunity when they are sued. However, the term “recognition” appears nowhere in the Constitution. In this case, Secretary Kerry argues that the president may exercise this recognition power based on the Reception Clause, Art. II, § 3, which directs that the President “shall receive Ambassadors and other public Ministers.” Pursuant to this authority, Congress has historically deferred to the president in matters such as making treaties with foreign entities, entering into diplomatic relations with a foreign sovereign, and sending ambassadors abroad. The Constitution thus assigns the president the authority to effect recognition on his own initiative. Congress, by contrast, has no similar constitutional power that would enable it to initiate diplomatic relations with a foreign nation. Congress is not without constitutional authority with respect to foreign nations, as Congress may regulate commerce, establish a uniform Rule of Naturalization, and declare war. However, Congress may not contradict the president’s exclusive authority to recognize the legitimacy of foreign states and governments, including their territorial boundaries. Thus, Congress cannot require the president, via § 214(d), to contradict his own statement regarding a determination in an official document issued by the secretary of state. Therefore, Zivotofsky may only list Jerusalem as his place of birth. The judgment of the court of appeals is affirmed.

2. RULE: Constitution gives the President the recognition power and is exclusive to President for “recognition is a topic on which the Nation must ‘speak . . . with one voice.” 
h. Immunities & Privileges 

i. Cong: Speech or Debate Clause

1. Art. 1, § 6, cl. 1, shields Senators and Representative (along with their aides) from criminal and civil liability from only so-called legislative acts (actions essential part of legislative process), speeches and debates on the floor, introducing bills, voting in Congress or in a committee, utterances made in committee hearings and reports, and statements printed in the Congressional Records
ii. Executive Immunity and Privilege

1. No textual provisions comp. to Speech and Debate clause that protects executive branch, but SCOTUS has recognized existence of a shield for executive branch officials as being implicit in the structure of Const. to allow executive to carry out function as independent branch 
2. Two judicial Protections are:
a. Immunity from Suit
b. Privilege against compelled disclosure of information
3. Immunity from Suit
a. Criminal Actions: No Immunity
i. Executive branch officials enjoy no immunity from criminal actions
ii. No bar an officer from being prosecuted, convicted, and sentenced for criminal act as long as any sentence of imprisonment is stayed until the Df is out of office (otherwise may be an encroachment by Judicial branch?)
b. Civil Actions: Qualified Immunity
i. Federal executive branch officials and employees generally enjoy a qualified (personal) immunity from civil damages actions based on their violations a person’s constitutional or statutory right. 
1. Actions must be objectively reasonable to believe it was lawful
2. Officials and employees will be immune from civil damage liability if the rights they violated were not “clearly established at the time an action occurred. IF the law at that time was not clearly established, an official could not reasonably be expected to anticipate subsequent legal developments.” 
3. Existing precedent must have placed statutory or constitutional question beyond debate. 
c. Absolute Civil Damages Immunity for President

i. “In view of the special nature of the President’s constitutional office and function, we think it appropriate to recognize absolute Presidential immunity from damages liability for acts within the ‘outer perimeter’ of his official responsibility.” 
1. Absolute immunity from official actions
2. Aides have qualified immunity 
ii. This does not extend to actions before the President’s time in office, nor is the Chief Executive entitled to a temporary constitutional immunity from such suits until after he or she leaves the White House (but the district court may grant it with their own powers)  
4. Privilege for Presidential Communications

· Separation of powers affords President a qualified privilege against compelled judicial disclosure of confidential communications. It is a presumptive privilege, that may be overcome. Overcome by a balancing test and review the materials in camera. Factors:
· Executive positive factors
· What is the basis on which the President claims the privilege and the degree of disclosure sought
· If rests on need to protect military or diplomatic secrets, privilege is certain to prevail
· If general interest of confidentiality, privilege may yield
· Degree of disclosure sought
· Weight towards disclosure
· Examine the purpose for which the information is sought
· If in connection with pending criminal trial, privilege is more likely to yield than just civil case
a. President has executive privilege against compelled disclosure of presidential and other high-level executive branch communications
b. U.S. v. Nixon (pg 456): Separation of powers affords President a qualified privilege against compelled judicial disclosure of confidential communications. Without some assurance of confidentiality, those who advise the President may feel a need to “temper candor with a concern for appearances and for their own interests to the detriment of the decision-making process.”
i. Held: The President’s presumptive privilege to withold White house tapes and papers subpoenaed for federal crim. Pros, was based “only on a generalized interest in confidentiality . . .  cannot prevail over the fundamental demands of due process of law in the fair administration of criminal justice.” 
V. Limits on State Power: Dormant Commerce Clause

a. General Doctrine

· There are three types of state laws that potentially run afoul of the Dormant Commerce Clause
· 1) State Laws that purport to regulate interstate commerce or that in effect regulate wholly out-of-state economic transactions

· 2) State laws that discriminate against interstate commerce

· 3) State laws that excessively burden interstate Commerce

· Court uses a set of five inquiries to determine whether a state law violates the principles of the Commerce Clause. The inquiries are

· 1) Is the law rationally related to a legitamite state purpose?
· 2) Does the law have the practical effect of regulating out of state transactions?

· 3) If the law discriminates against interstate or foreign commerce, does it represent the least discriminatory means for the state to achieve its purpose?

· 4) Are the burdens the law places on interstate or foreign commerce clearly excessive in relation to the benefits that the law affords the state?

· 5) Does the law represent the least burdensome means for the state to achieve its goal?
i. The court has construed the Commerce Clause both as a grant of power to the nat’l government and as a limitation on the power of the states. 
ii. That is, where Congress has not legislated under the Commerce Clause and the clause thus remains dormant, state laws that burden or discriminate against interstate or foreign commerce may still be invalidated on the ground that they violate the dormant or negative Commerce Clause 
iii. The Commerce clause serves “as a negative and preventative provision against injustice among the States themselves. . .” 
iv. Important to note that a number of justices on SCOTUS now do not subscribe to Dormant Commerce Clause jurisprudence. 
b. State Reg. of Interstate Commerce: Rational Relationship to Legit. Purpose
· Test: 1) The law must have a legitimate purpose or goal 2) the means chosen by the state must be reasonably adapted to attaining that end. (similar to Due process, rational basis test, the purpose state might have been the one the state was pursuing)
i. Legitimate purpose

· State law that affects interstate or foreign commerce must have been enacted for a purpose or goal that falls within the state’s so-called police powers. 
· Police powers: state may regulate and tax for the “health, safety, morals, and general welfare of the public.” 
· Constrained by Fed and State constitution and preemptive federal law
· Legitimate Purpose (rational basis): The legitimate purpose may only be one that the legislature might have been pursuing
· Not legitimate Purpose (if court finds it is the actual purpose it is struck down, even if other purposes may have saved the measure)
· 1) A state may not enact a law for the purpose of regulating interstate or foreign commerce b/c that is the purpose of the Commerce clause assigned to Cong. 
· 2) A state may not enact a law for the purpose of shielding local interests from the effects of interstate competition; such laws involve the illegitimate goal of “economic protectionism: 
1. When question of Statute’s purpose is in theory one of fact (because not determinable by statute or legislative history) courts permit defender of law to advance a purpose even in the absence of any evidence that the legislature actually had that purpose in mind
2. B/C of the extreme judicial deference and breadth of permissible state goals, usually rare challenged law overturned b/c no legitimate purpose. 
3. Economic Protectionism (related to discriminating against ISC)
· Rule: Dormant Commerce Claus bars a state from seeking to benefit its people by shielding them from the economic consequences of free trade/Competition (i.e., Economic protectionism) among states.
· Test (Strict Scrutiny): A law is deemed economic protectionism if it was enacted because of the fact that it will shield locals from the effects of out-of-state competition (see Wunnicke infra); economic protectionism is fatal if it is a means, an initial step, or an intermediate goal towards the attainment of a legitimate end
a. However, if the law was for the purpose of a police power but has the incidental effect of economic protectionism by shielding local market, it is not invalid per se. 
b. Even if a court stops short of finding law motivated by protectionism, the measure will be subject to very strict scrutiny b/c of the fact that allegedly protectionist laws always involve discrimination against interstate commerce and frequently struck down b/c state failed to use least discriminatory means of achieving its goal
c. South Central Timber Development, Inc. v. Wunnicke (pg 347): Alaska state required that timber taken from state lands be processed in Alaksa before being shipped out of state. Since the admitted purpose of the law was to shield Alaska’s infant timber processing industry from the effects of interstate and foreign competition, the measure was invalid per se. 
ii. Rational Relationship/Reasonably Adapted
· Question is not whether challenged law actually furthers the legislatures purpose, but whether a reasonable legislature might have thought the law would achieve the desired end 
· Assumed facts were known to legislature that would make challenged law a reasonable way of achieving state’s end. Even if it might be shown law doesn’t further goal, or tends to defeat alleged goal, Court still unlikely to find statute lacks rational basis. 
1. Must be determined whether the law is rationally related to its goal. Highly Deferential to state’s in this determination once a legitimate purpose is identified 
iii. Extraterritorial Regulatory Effects
· A state law that in its practical effect regulates commerce that occurs wholly outside the State’s borders is per se unconstitutional regardless if it is rationally related to a legitimate goal. 
· Looks to the effect of the law, not its purpose. 
· Regulatory effect Test: law must prohibit or mandate certain out-of-state behavior such that a failure to comply will result in the imposition of legal sanctions. Economic incentives to comply is not a regulatory effect. 
· 1) The state law must be such that it in fact prohibits, mandates, or controls certain out-of-state behavior through the threat of legal sanctions rather than merely influencing that behavior for economic reasons
· 2) The legal impact of the law must fall on a transaction that occurs wholly outside the state, as opposed to a transaction that is partly related to the state. 
iv. Buck v. Kukendoll (pg 330)
:: 
c. Discrimination against Interstate Commerce

· State laws that are rationally related to a legitimate purpose but involve a discrimination against interstate commerce will be invalidated under dormant Commerce Clause if the state has a less discriminatory way to accomplish its purpose. 
· Only per se invalid if the discrimination is for economic protectionism
· Test=heightened scrutiny
i. What constitutes Discrimination?
1. Only discrimination that matters is discrimination against interstate or foreign commerce. Other type of discrimination is a 14th Amend Equal Protection Clause arg. 
2. For a law to be deemed discriminatory against ISC, the out-of-state interests allegedly discriminated against must be competitors in the same market as the supposedly favored local interests (needs to be actual or potential competition

3. Can be discriminatory in four ways:

a. 1) On its face(from the way it was written

i. But a law that appears discriminatory on its face may not actually discriminate against ISC when other statutes are taken into consideration

b. 2) Disproportionately impact out-of-state economic interests

c. 3) As applied

d. 4) By design

4. A law is not discriminatory against interstate commerce, simply because the industry or group that it burdens is more heavily concentrated outside the state. As long as the law treats similarly situationed in-state and out-of-state industry/group members the same re burden imposed, then law is not discriminatory just because more-out-of state groups adversely affected 
ii. Less Discriminatory Alternatives

1. Burden is on the party challenging the law to suggest that there are less discriminatory alternatives. If law’s defender cannot show that these alternatives would be less effective in achieving the state’s ends, the statute will be held unconstitutional. 
iii. Hunt v. Wash. St. Apple Advertisement Comm’n (pg 332
): In 1972, the North Carolina Board of Agriculture adopted a regulation that required all apples shipped into the state in closed containers to display either the words “USDA grade” on their containers or nothing at all. Washington State growers imposed higher standards than USDA grade for the quality of their apples and opposed the regulation. The Washington State Apple Advertising Commission (plaintiff) challenged the regulation promulgated by Governor Hunt (defendant) as an unreasonable burden to interstate commerce. North Carolina defended its regulation by stating that it was a valid exercise of its state police powers to create uniformity in the apples brought into its markets and to protect its citizens from fraud and deception based on mislabeled apples. The District Court for the Eastern District of North Carolina ruled that North Carolina’s regulation was invalid, and Hunt appealed directly to the United States Supreme Court.
1. Held (Burger): The North Carolina statute is invalid under the Pike discrimination analysis because it has a practical effect of discriminating against Washington growers. By imposing a new labeling system for out-of-state apple growers that was already used by North Carolina growers, the state is requiring out-of-state growers to spend money to comply with the new labeling regulations. Since the USDA labeling requirement is already the status quo for North Carolina growers, these growers gain a competitive economic advantage over other growers by not having to spend additional money for compliance. Requiring Washington growers to spend money to change their labels and comply with the new system strips away the competitive advantage Washington has already gained for itself by investing money into the development of superior apples. This effect is undesirable since it jeopardizes the quality of apples based on the relative money each grower would have to invest into developing their product and complying with the North Carolina statute. The statute unconstitutionally burdens interstate commerce because the statute is discriminatory in its practical effect and would ultimately reduce the quality of apples. The decision of the district court is affirmed.
d. Burdens v Benefits on Interstate Commerce

· If state law that is rationally related to a legitimate goal does not discriminate interstate commerce, it may still be invalidated under dormant Commerce Clause if the 1) burdens it places on interstate or foreign commerce 2) heavily, and clearly, outweigh 3)the benefits the measure affords the state. 
· Step 1: ID the purpose of the regulation in question, benefits are measured in terms of the law’s goal
i. Burdens must Clearly Outweigh Benefits

1. Courts tend to use the balancing test to strike down a law only if it imposes considerable burdens on interstate commerce and the benefits to the state are slim or nonexistent
2. If benefits and burdens are significant, there is no precise way of comparing them, and the balancing test is of little use. (if this happens courts will skip balancing and focus on other Dormant Clause analysis)
3. Southern Pacific Co. v. State of Arizona 
(pg 341): Arizona law limited the length of trains that could operate in the state. Statute place a heavy burden on interstate commerce since trains had to be broken up into shorter ones well before entering Arizona. At the same time, the record showed that even though the law was adopted as a safety measure, it increased rather than reduced the number of accidents because of the fact that a larger number of trains operated in the state when train lengths were reduced. Court had no difficulty in concluding that the burdens of Arizona law imposed on interstate commerce clearly outweighed any benefits it conferred on the state. 
ii. Relevance of Other Statutes
1. May be necessary to take into account the existence of other legislation
2. Benefits a state receives from a particular law may likewise depend on what other legislation is already in place. If most or all of the benefits said to derive from the disputed satute are already conferred by other laws, a court may conclude that the incremental benefits from the statute are minimal with the result that the measure may be invalidated under balancing test. 
iii. Cases in Which Balancing may be Inappropriate
1. Scalia: rejected approach on basis that because the interests being compared are not commensurate, balancing the burdens and benefits is like “judging whether a particular line is longer than a particular rock is heavy.” 
2. The court appears unwilling to use the balancing test in any case where the challenged law confers actual benefits to the state
e. Using the Least Burdensome Alternative

i. If analysis passes first three questions (rationally related to legitimate state goal, it does not discriminate against interstate commerce, and burdens it imposes on interstate commerce do not clearly outweigh the benefits the state receives from the law) court suggested that law may be unconstitutional if “the local interest . . . could be promoted as well with a lesser impact on interstate activities.” 
ii. Less Burdensome Alternative
1. Very strict standard of review because courts are second guessing state legislatures by insisting that of the various means available for accomplishing a particular purpose the state must choose that alternative which places the least possible burden on interstate or foreign commerce 

2. If the state can demonstrate that any less burdensome alternatives are also less effective in achieving the state’s end, its regulation will not be invalidated under this step of the dormant Commerce Clause analysis
iii. Less Burdensome and Less Discriminatory Alternatives

1. A law that discriminates against interstate commerce places heavier burdens on out-of-state interests than it doesn on local residents. Theoretically the state can cure this discrimination by 1) increase burden on local commerce or 2) reduce burden on interstate commerce 
a. Only second one reduces the law’s burden on interstate commerce while both decrease discrimination
2. Less discrimination is equal treatment, burden may be equally applied 
f. State Laws that Affect Foreign Commerce

i. State laws that affect commerce with other nations are subject to more searching scrutiny under dormant Commerce Clause than state laws that affect only ISC
ii. South Central Timber Development, Inc. v. Wunnicke (pg 347): “It is a well accepted rule that state restrictions burdening foreign commerce are subjected to a more rigorous and searching scrutiny. It is crucial to the efficient execution of the Nation’s foreign policy that ‘the federal Gov’t… speak with one voice when regulating commercial relations with foreign governments.” 
g. Defense to Dormant Commerce Clause
· A state law that otherwise violates the dormant commerce clause may not be constitutionally invalidated because 1) the action was authorized by Congress or 2) because state was acting as a market participant
i. Congressional Consent or Authorization

1. Some areas of commerce are reserved for Congress even in absence of fed legislation. And, fed courts keeps certain interstate and foreign commerce free of burdensome state regs until Congress has chance to decide 
2. Congress can 1) pass legislation 2) after states pass law and court strikes it down, congress can say that area of commerce is left to states or 3) Congress can preemptively authorize or consent state laws that would otherwise violate dormant Commerce clause 
a. Consent or authorization must be clear and unambigious
b. E.G.: South Central Timber Development, Inc. v. Wunnicke (pg 347): court rejected Alaska’s claim that Congress had authorized it to engage in economic protectionism, because congressional intent “must be unmistakably clear”
c. But congress cannot authorize power with respect to other provisions of Constitution, only with Commerce Clause 
ii. Market Participant Doctrine

1. If the state enters the marketplace as a participant, its actions are treated as being like those of a private party, and the state is exempt from restraint of Dormant Commerce Clause
a. Justification: Framers did not intend to restrict states’s ability to operate freely in the market (state sovereignty)
b. Less judicial interference may be necessary in market participant cases to exten the market forces will constrain a state’s tendency to act in an economically irrational way by favoring its own citizens. 
2. State as Buyer or Seller

a. Market participant doctrine applied to the state when it engages in buying, selling, or dispensing of goods or services and restricts its activities to only in-state residents
b. BUT, if the state through statute, regulation, or contract attempts to exercise control over actions of private parties beyond the market in which it participates in, the state is no longer treated as a market participant and dormant Commerce clause is triggered. 
c. White v. Mass Council of Constr. Employers
, Inc. (TWEN): City of Boston owned construction that placed hiring restrictions on contractors and subcontractors was not activity subject to Dormant Commerce clasue because the Municipality was a market participant and acting within the market
d. Market Def

i. Wunnicke: Court has said that in applying the market participant doctrine, it will define markets narrowly to keep the doctrine from “swallowing up the rule that States may not impose substantial burdens on interstate commerce.”
e. South Central Timber Development, Inc. v. Wunnicke (pg 347): Alaska state required that timber taken from state lands be processed in Alaksa before being shipped out of state. Since the admitted purpose of the law was to shield Alaska’s infant timber processing industry from the effects of interstate and foreign competition, the measure was invalid per se as economic protectionist. Additionally, even though Alaska was a participant in the timber market, it lost its market participant status to the extent that it sought to require those buying timber from the state to then process it in Alaska. The state’s downstream regulation of timber processing market was subject to dormant Commerce clause.  It is irrelevant whether the downstream or upstream restrictions are imposed by contract or state statute
i. “In contrast to the situation in White, this restriction on private economic activity takes place after the completion of the parties’ direct commercial obligations, rather than during the course of an ongoing commercial relationship in which the [state] retained a continuing proprietary interest in the subject of the contract.” 
3. State Subsidies
a. When states subsidize certain activities they in effect enter the market with money that is distributed on a selective basis 
b. Factors: Look at the source of the funds. Is the subsidy being funded by a general or special tax? Is it paid by both local and out of state businesses? Is the subsidy going to only local businesses?
i. E.G a special tax on both local and out-of-state businesses that funds a subsidy for local businesses is likely to be subject to Commerce Clause as a discriminating against interstate commerce
ii. Taxing is not a market participant activity
4. State tax credits and tax exemptions
a. When state grants tax credits or tax exemptions it is not directly involved in the markets as a buyer or seller, but instead acts in a sovereign capacity. 
h. Privileges & Immunities Clause, Art. IV
· Privileges and Immunities Clause of Art IV, § 2 states “the Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”
· Prohibits states from engaging in certain types of discrimination against citizens of other states 
· Rule: Privilege and Immunities clause is enacted when it is shown that the 1) discrimination 2) significantly burdens an interest or right 3) that is deemed to be “fundamental” and 4) that the state enacted the law “for the protectionist purpose” of “intentionally giving its own citizens a competitive advantage in business or employment . . .”
· Discrimination can be upheld only if the state can show that there is a “substantial reason” for treating out-of-staters differently and the burden imposed on the out-of-stater’s exercise of the right is significant
· Steps of Analysis (Four Questions)
· 1) Does the challenged law impose a significant burden on a “fundamental” right, privilege, or immunity that falls within the purview of the clause?
· 2) Was the challenged law enacted for the protectionist purpose of favoring in-staters over citizens of other states?
· 3) Is the law’s discrimination of a type that is prohibited by the clause?
· 4) Does the state have a “substantial reason” that justifies its discrimination against citizens of other states?
i. Purpose=to help fuse into one Nation a collection of independent, sovereign states. It was designed to insure to a citizen of state A who ventures into state B the same privileges which the citizens of state B enjoy.
ii. Doesn’t bar all discrimination
iii. Significant Burden of Fundamental Rights
· Privileges and Immunities protected by clause include (1) the right to “pass through” or travel in a state; (2) the right to “reside in” a state for business or other purposes; (3) the right to do business there, whether it involves “trade, agriculture, professional pursuits, or otherwise”; (4) the right “to take, hold, and dispose of property, either real or personal”; (5) “an exemption from higher taxes or impositions than are paid by the other citizens of the state”; (6) the right to seeking the medical services available in another state.  Additionally, the activity in question must be sufficiently basic to the livelihood of the Nation because its only with re to those privileges and immunities bearing on the vitality of the Nation as a single entity that a State must accord residents and nonresidents equal treatment. 
1. It is important to note that the Privileges and Immunities Clause of Art. IV is not the same as the definition of “fundamental rights” for purposes of Due Process and Equal protection Clauses 
2. Many of the cases under Privileges and Immunities Clause have involved the interest of out-of-staters in “doing business . . . on terms of substantial equality with the citizens of that State.” 
3. Court has suggested that Art. IV privilege is limited to private sector employment and that discrimination against out-of-staters re public employment does not fall within scope of clause
iv. Protectionist Purpose

· At the outset, it must be determined that the challenged state provision was adopted at least in part for the purpose of shielding locals from the competition posed by out-of-staters. Only then will it be subject to scrutiny of the clause.  
1. Privileges and Immunities Clause designed to prohibit laws enacted for protectionist reasons (i.e., shielding in-staters from out-of-state competition) not laws that have effect of burdening out-of-staters
v. Discrimination Against Citizens of Other States

· Clause is addressed only to the discriminatory denial of rights to out of state individuals. 
1. 14th Amend Privl. and Immunites vs. Art. IV
a. Art. IV pertains to privileges and immunities of state citizenship whereas 14th Amend pertains to a different list of privileges and immunities entitled to those of National Citizenship
2. Citizen of Other States

· Person is a citizen of a state if they are (1) a citizen of the US and (2) a bona fide resident of that state
· Bona fide resident= 1) a domiciliary or 2) bona resident of that state (meaning taken residence with intent to remain indefinitely) 
· Not lost until establishes new domicile somewhere else 
a. To invoke the clause, the litigant must establish they are a citizen of another state. If they don’t do this, then there is no standing and would only be asserting rights of others (which is not permissible here)
b. Corporations cannot invoke this clause on their own behalf or on behalf of others b/c not “citizens” of state witin meaning of Art. IV, § 2. 
c. Natural persons are protected by Art. IV, § 2 if citizen of another state. 
3. Discrimination Based on Municipal Residence
a. Art. IV, § 2, can be invoked against laws that discriminate against people who do not reside in a particular city, county, or other political subdivision of the state. 
b. Laws that favor residents of a city discriminate against citizens of other states.
vi. The Substantial Reason Test
· The law is only invalid if the defender of the law cannot show there is a “substantial reason” for the difference in treatment, beyond the mere fact they are citizens of other States
· State or local law discriminates re publicly owned goods or resources, Court will apply relaxed version of the substantial reason test under which discrimination is likely to be upheld. 
1. General Test
· Test: Under substantial reason test, law is upheld if:
· 1) There is a substantial reason for the difference in treatment (noncitizens constitute a unique or peculiar source of the evial at which the law is aimed)
· 2) Discrimination is closely related to the state’s objectives, taking into account whether there are feasible less discriminatory or less restrictive ways of achieving the states goal
a. Fairly strict standard of review but not as exacting as dormant Commerce Clause review with discriminatory state laws against ISC
b. Statute survives if substantial interest is reasonably, substantially, or closely related to the discriminatory means employed. 
2. State Owned Goods or Resources
· Priv. and Imm. Clause of art 4, section 2, allows state and local governments to favor citizens of the state over out-of-staters—as long as the breadth of discrimination is not excessive. 

· Broader the scope of discrimination the greater the chance that the state will be found to have violated the Privileges and Immunities Clause. 

a. Privileges and immunities clause applies with relaxed strength in situations of discrimination against citizens re state-owned goods and services 
b. Commerce clause doesn’t apply in these situations, but Priv. and Immun. Clause does
vii. United Bldg & Constr. Trades Council v. Mayor & Council: A municipal ordinance of the city of Camden, New Jersey required that at least forty percent of the employees of contractors and subcontractors working on city construction projects be Camden residents. United Building & Construction Trades Council of Camden County (plaintiff) brought suit against the Mayor & Council of the City of Camden (defendants), challenging the ordinance on the grounds that it violated the Privileges and Immunities Clause of the Constitution. The New Jersey Supreme Court held that the dormant Commerce Clause did not apply to invalidate the ordinance because the city of Camden was acting as a market participant. The Privileges and Immunities Clause did not apply because the discrimination was based on municipal, not state residency. United Building appealed to the United States Supreme Court.
1. Held (Rehnquist): Firstly, there is no real difference between state and municipal actions in relation to the Privileges and Immunities Clause. This is because any action by the municipality is ultimately approved by the state treasurer, and because cities are merely political subdivisions of states. The Privileges and Immunities Clause applies to discrimination by city actors because of these similarities. Secondly, non-New Jersey residents venturing into Camden would not enjoy the same privileges as a New Jersey resident living in Camden, which gives rise to a Privileges and Immunities violation. Additionally, it is not problematic that New Jersey residents not living in Camden would be negatively impacted by the ordinance without having a claim under the Privileges and Immunities Clause, as they could seek a remedy by voting against the ordinance at the polls. However, because out-of-state residents do not have this opportunity, it is proper to review their discrimination under the Privileges and Immunities Clause. In determining whether a state’s discrimination against out-of-state residents violates the Privileges and Immunities Clause of the Constitution, one must first consider whether any of the privileges or immunities outlined in the Clause are actually impacted by the state regulation. In the present case, an out-of-state resident’s interest in employment on public works contracts in another state is sufficiently fundamental to the promotion of interstate harmony so as to “fall within the purview of the Privileges and Immunities Clause.” However, the state can regulate this fundamental interest without violating the Clause if it has a substantial reason for treating out-of-state residents differently. The city of Camden argues that the ordinance is necessary to remedy problems in the city including urban decay, high unemployment, a decline in the city’s tax base, and the flight of the middle class from the city. While Camden’s justification of the ordinance is acceptable and is properly tailored to reduce the impact of the discrimination, there are inadequate findings of fact upon which to determine whether the ordinance is constitutional. The case is remanded to the New Jersey Supreme Court for further investigation of these issues.
2. Dissent (Blackmun, J.): Discrimination based on municipal and not state residence can escape scrutiny under the Privileges and Immunities Clause because both in-state and out-of-state citizens are equally harmed by such protectionist legislation. The Framers of the Constitution never intended the Privileges and Immunities Clause to apply to this type of discrimination by municipalities. Out-of-state residents’ interests can be protected by means other than the Privileges and Immunities Clause because they could benefit indirectly from the political action of in-state residents’ opposition to such discriminatory measures by municipalities. Other states such as California and Georgia have already passed laws prohibiting exactly the type of protectionist ordinances as the one in this case. This ordinance should have been upheld since Camden did not act unconstitutionally.
viii. U.S. v. California (Twen, Complaint)
Individual Rights

I. First Amendment
· Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people to peaceably assemble, and to petition the Government for a redress of grievances
a. Freedom of Speech & Press
· Congress shall make no law  . . . abridging the freedom of speech, or of the press
· Generally:  1) Content-based restrictions on political speech are subject to strict scrutiny, requiring both a compelling state interest and the application of the least restrictive means test. As speech strays from core values of First Amendment, the level of scrutiny will decrease in a manner similar to the sliding scale of equal protection. Commercial speech=mid level scrutiny. 2) Whereas, content-neutral restrictions (ie restrictions on the time, place, and/or manner of speech) are constitutional as long as they 1) are justified without reference to the contents of the regulated speech 2) narrowly tailored to serve a significant governmental interest and 3) leave open ample alternative channels for communication of the information.
· Approach: 1) is the speech at issue protectable by 1st Amendment? 2) Does the Government have a right to punish or restrict the speech (which test)? 
i. The First Amendment represents “a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open.”
ii.  In practice all speech is treated with the same dignity as that afforded political speech unless the speech at issue falls into a specifically defined category of less protected expression—obscentiy being an example. 
iii. Speech and Press: Defining

· Courts look to the nature of the conduct and the context within which the conduct occurred to determine if it is a protected form of expression. 
1. Freedom of Speech and press are commonly used interchangeably with “freedom of expression” which is more inclusive 
2. Expressive conduct or activity included within range of Speech and Press clause is all that conduct intended to communicate a message and reasonably understood to communicate that message
3. Does not mean all activity is absolutely protected but only that they are embraced within the broad concept of freedom of expression and are, therefore, entitled to the applicable doctrinal protections developed under the First Amendment
4. Symbolic speech vs. pure speech
a. Pure Speech= a speech or words espousing a message
b. Symbolic Speech= nonverbal method of communication (test see O’Brien)
c. Both are a mid-level scrutiny, if content neutral, and have the same level of protection. 
iv. Protected and Unprotected Speech 
1. Unprotected Speech;
a. Fighting words, obscenity, child pornography, and false or misleading commercial speech
v. Prior Restraint

· B/c prior restraint prevents speech from occurring and subjects person to punishment even speech was protected (due to violation of injunction), courts subject government action with a “heavy presumption” against restraint and a “very strict scrutiny” under First Amendment protection.
1. Key to ID: look at the timing of the government intervene, if the intervention takes place before a communication occurs, to prevent the speech, then the government’s action is a prior restraint

a. Ex: Injunction to prevent newspaper from publishing article 

b. Contra Subsequent punishment: governmental restriction on expressive activity in which the government intervenes after the act of communication. Speech then punishment (if statute prohibits speech, it is subsequent because the speech must occur) Deterrent effect is not prior restraint
2. Prior Restraint occurs in one of two contexts: (1) governmental licensing or permit schemes and (2) injunctions against publications
3. Only way to comply with restraint without violation is to comply with injunction/license until challenge is complete
4. New York Times v. U.S. (Pentagon Papers Case): Executive branch of US gov’t sought to enjoin the NYT and Washington Post from publishing the contents of a classified study entitled History of US Decision-Making Process on Vietnam Policy. At time, Vietnam war was far from over and gov’t claimed publication of the study would jeopardize the US war efforts. Court refused to sanction the injunction. 
a. Held: Court noted the “heavy presumption” against the constitutional validity of prior restraints and declared that the Gov’t had not met its “heavy burden of showing justification for the imposition of such a restraint.” Even in the face of a nat’l security claim justification with an ongoing military conflict and in the context of that ongoing military action
b. Black and Douglass: Asbsolute prohibition against prior restraint
c. Brennan: suggested a very strict scrutiny, “Thus, only governmental allegation and proof that publication must inevitably, directly, and immediately cause the occurrence of an event kindred to imperiling the safety of a transport already at sea can support even the issuance of an interim restraining order.” 
d. White and Stewart: publication couldn’t be enjoined under facts presented because of the “extraordinary protection against prior restraints enjoyed by the press under our constitutional system” reluctance stemming from absence of statute authorizing th requested injunction
vi. Content Neutral Restrictions on Speech (Time, Place, and Manner test) 

· Content-neutral restrictions (ie restrictions on the time, place, and/or manner of speech) are constitutional as long as they 1) are justified without reference to the contents of the regulated speech 2) narrowly tailored to serve a significant governmental interest and 3) leave open ample alternative channels for communication of the information.
1. Content Neutrality
· A law is content neutral if it does not depend in any way on the subject or topic of the speech (i.e., it focuses on the time, place, and manner of communication)
a. The principle of content neutrality is also violated by facially neutral time, place, and manner restrictions that grant excessive discretion to administrations because it can be used for become a means of suppressing a particular point of view 
2. Narrowly tailored to Advance a Significant Gov’t Interest
· Like mid-level scrutiny, answer depends on # of factors: 
· 1) the nature of the speech activity being regulated
· The more traditional a mode of comm, more likely for 1st amend sympathy
· 2) the perceived significant of the governmental interest
· 3) the scope of the restriction
· 4) the availability of effective, but less restrictive alternatives; and
· 5) the court’s judgement as to the actual effectiveness of those restrictions in advancing the proffered interest
3. Alternate Channels for Communication
a. No definitive test, but as long as there is ample alternative channels for speech activity it is ok. Cannot leave no time, no place, and no manner under which information can be communicated 
b. Where the speech in question is of a type that the Court treats as having relatively low value, the requirement that there be alternative channels of communication may be so diluted as to be meaningless. 
4. Prior Restraint
a. Time place and manner restrictions may operate as a prior restraint, preventing speech until some license or permission is granted, however such content-neutral ordinances will be upheld if the discretion of those administering them is limited to imposing reasonable time, place, and manner restrictions
b. But if the ordinance grants administrator arbitrary discretion with potential for content-based discrimination, the ordinance will be struck down. 
5. Injunction
a. Court can issues injunction that regulates the time, place and manner of speech as long as the 1)the provisions of the injunction burden no more speech than necessary to serve a significant government interest, and 2) the purpose of the injunction is not to suppress the message of the speakers 
vii. Nature of Public Forum
1. If gov’t seeks to restrict speech on (or involving use of) property that is privately owned—e.g., books, newspapers, billboards, movie theatres, or the front law of home—the speech is protected to fullest extent appropriate by 1st Amend. 
2. Public owned property: expressive activity occurs on property owned by gov’t, the level of 1st Amendment protections depends on how that property is classified ( 1)public forum, 2) designated public forum, 3) nonpublic forum)). Full strength in public and designated public for a, but protection diluted in nonpublic forum
a. Public forum=public facility long held by tradition dedicated to “the free exchange of ideas.” 
b. Designated public forum=public facility that is not traditionally public forum, but one 
3. Traditional Public forum
a. Traditional public fora= streets, sidewalks, and parks  (1st Amend. Prot. Fully apply)
i. Qualification=if the public forum has a special or limited use

b. Or whose principal and historical purpose is the free exchange of ideas. 

4. Designated Public Forum
a. A forum is designated public based on the intent of the government 

i. If and only if the government intends to open a nontraditional public forum to a wide class of persons for expressive activity will the designated public forum status attach. Cannot be created by inaction or general public access to forum or even “selective” opening of the forum for expressive activity

b. Even if designated public forum, gov’t may limit the use of that forum based on subject matter and speaker identity 

5. Nonpublic Forum
a. If facility is neither a public forum nor designated public forum, it is by default a nonpublic forum

b. Private speech in a nonpublic forum, like speech in a limited public forum, may be limited under a mere reasonableness standard tied to the underlying purpose of the forum as long as the restrictions imposed are viewpoint neutral. 

viii. Schenck v. U.S. (353 of EE): Two months after the United States’ entry into World War I, Congress enacted the Espionage Act of 1917 (EA). The law made it a crime for any person, during time of war, to willfully “make or convey false reports or false statements with intent to interfere” with the military success or “to promote the success of its enemies.” The law also made it a crime to willfully “obstruct the recruiting or enlistment service of the United States.” Convictions could be punished by sentences of up to twenty years’ imprisonment and fines of up to $10,000. Schenck (defendant) was indicted by the United States Government (plaintiff) for the charge of “conspiracy to violate the Espionage Act” after he mailed literature to draftees during World War I that criticized the draft. The government alleged that Schenck conspired to violate the EA by attempting to cause insubordination in the military and to obstruct military recruitment. Schenck was convicted in federal district court, but appealed his conviction on the grounds that the Espionage Act violated his First Amendment right to freedom of speech. The United States Supreme Court granted certiorari.
1. Holding (Holmes): The purpose of Schenck’s mailed literature was to inform draftees of their right to assert opposition to the draft and to criticize the draft’s political proponents. However, the literature arguably would not have been sent unless it was intended to have the effect of encouraging draftees not to join the draft. Schenck argues that his right to mail such literature is protected by the First Amendment. While this argument would most likely have been upheld during normal times, it is rejected because the United States was involved in an international war. Thus, the character of the act depends upon the circumstances in which it is done. The required question in every case dealing with this issue is whether the words used are expressed in such circumstances and are of such a nature as to create a clear and present danger. Congress has the right to prevent substantive evils. Schenck’s speech intending to incite draftees to obstruct the draft can be seen as representing a clear and present danger because the nation is at war. Congress has significant power under the Constitution to raise and maintain military forces, and thus the prevention of a military draft is a substantive evil that Congress has a right to prevent. Schenk’s conviction under the EA does not violate his First Amendment rights. The decision of the district court is affirmed.
a. (Strict Scrutiny, Content based restriction)​​-->compelling state interest=nat’l security, least restrictive means(yes. 
ix. Whitney v. Calif. (354 and 359 fo EE): California’s Criminal Syndicalism Act (CCSA) prohibited “advocating, teaching, or aiding and abetting the commission of crime, sabotage, or unlawful acts of force and violence or unlawful methods of terrorism as a means of accomplishing a change in the industrial ownership or control or effecting any political change.” Whitney (plaintiff) was a member of the Communist Labor Party of California and was prosecuted for violating the CCSA after she actively participated in organizing a Communist Convention. She was convicted in the Superior Court of Alameda County, California, and challenged her conviction on the grounds that the CCSA violated her freedom of speech under the First and Fourteenth Amendments. The United States Supreme Court granted certiorari.
1. Holding (Sanford): The freedom of speech guaranteed by the First and Fourteenth Amendments was never held to be absolute. States are free to use their police powers to punish those who abuse the freedom by using speech to harm the public welfare, incite crime, disturb the public peace, or endanger the foundations of organized government by advocating for its overthrow by unlawful means. The CCSA represents a declaration by the state legislature that a person who assists in organizing an association to advocate, teach, or aid and abet the commission of crimes for the purpose of accomplishing industrial or political changes represents a significant threat to the public peace. This legislative determination deserves great deference by the courts. The legislature could have reasonably believed that the gathering of like-minded people dedicated to using unlawful acts to effect industrial and political change represents a significantly higher risk to the state than does isolated expressions of such beliefs by individuals. The CCSA is thus not an unreasonable or arbitrary exercise of police power by the state that unwarrantably infringes on Whitney’s rights to freedom of speech and association under the First and Fourteenth Amendments. The CCSA is constitutional and Whitney’s conviction is upheld.

2. Concurrence (Brandeis, J.): The right of free speech, the right to teach, and the right of assembly are fundamental rights that may not be denied or abridged. However, these rights are not absolute. They may be restricted if such restriction is necessary to protect the state from seriously political, economic, or moral injury. This harm must be a clear and present danger. The court does not yet have a working standard for determining how “clear” and “present” a danger must be to justify a restriction on fundamental rights. However, it is likely this is a high standard, as the protection of free speech and assembly is fundamental to the United States’ system of government. To justify suppression of free speech, there must be reasonable grounds to fear that serious, imminent evil will result if free speech is practiced. In the present case, the mere assembling together of a political party at a convention does not by itself constitute a serious, imminent threat of evil that justifies California’s restriction. However, the additional facts showing the presence of an actual conspiracy to overthrow organized government justifies upholding Whitney’s conviction.

x. Brandenburg v. Ohio (359 of EE): Brandenburg (defendant) was a leader of the Ku Klux Klan in the State of Ohio (plaintiff). Brandenburg was convicted under the Ohio Criminal Syndicalism Act (OCSA) for “advocating the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform,” and for “voluntarily assembling with any society, group, or assemblage of persons formed to teach or advocate the doctrines of criminal syndicalism.” He was arrested after inviting a news reporter to attend a Ku Klux Klan rally. The reporter filmed Brandenburg in Klan regalia, burning a cross and uttering speech that was derogatory to African Americans and Jews. Brandenburg was convicted in Ohio state court, and was fined and sentenced to ten years’ imprisonment. He challenged his conviction on the grounds that the OCSA violated his First Amendment right to free speech.

1. Held (Per curiam):  A state may only forbid speech that advocates violence or the use of force if that speech is directed and likely to incite imminent illegal activity without abridging the freedoms of speech and the press. While the Court upheld a similar criminal syndicalism statute in Whitney v. California, 274 U.S. 357 (1927), that decision was thoroughly discredited by later jurisprudence, including Dennis v. United States, 341 U.S. 494 (1951). These later cases established that the constitutional guarantees of free speech do not permit “a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.” In contrast, the mere abstract teaching of a need to resort to force or violence is upheld as protected by the First Amendment because this activity is far different from preparing a group for violent action and encouraging it to commit that action. A statute that does not distinguish between the former and latter types of speech violates the First and Fourteenth Amendments because it is over-inclusive. The OCSA cannot be sustained because it punishes the mere advocacy and teaching of violence for accomplishing a political goal as an abstract concept. Nothing in the law distinguishes mere advocacy from actual incitement of imminent lawless action. As such, the statute is unconstitutional. Brandenburg’s conviction is reversed and the prior decision in Whitney is overruled.
2. Concurrence (Douglas, J.)The "clear and present danger" test has proven problematic in its application. Judges applying the test have gone too far in taking "puny" threats seriously. Further, the Dennis Court distorted the test for political purposes, because Communists were on trial in the midst of the Cold War. States may not regulate beliefs, ideas, or advocacy, but states can regulate overt action. Speech ought to be, for the most part, "immune from prosecution." In this case, prosecution was warranted based on the overt acts that resulted from Brandenburg's actions.
3. Concurrence (Black, J.)The "clear and present danger" test relied on in Dennis should not be applied to First Amendment issues. The fact that the Court cites Dennis, however, does not mean the Court is approving that doctrine.
xi. Snyder v. Phelps (Public v. Private Concern): Westboro Baptist Church lawfully picketed the military funeral of a soldier died in combat. Church members believe that death of soldiers represented God’s just punishment for America’s toleration of homosexuality. Reflect this, members picketed with very derogatory, but general signs about religion, the country, and the army (e.g., “God hates fags” “Thank God for Dead Soldiers”)
1. Hold: Proetected speech. Content of signs address moral issue of political, social, and cultural dimensions, and pickets convey a particular viewpoint on that issue. Form of the speech was a traditional form of conveying information in a public arena, picketing. The potential offensiveness of the speech plays no role in determining whether it involves a matter of public concern. 
2. Principle of Public v. Private Concern: Treatment is premised on the notion that restricting speech purely private matters does not implicate the same constitutional concerns as limiting speech on matters of public interest: There is no threat to the free and robust debate of public issues; there is no potential interference with a meaningful dialogue of ideas; and the threat of liability does not pose a risk of “a reaction of self-censorship” on matters of public import
3. Test for Public v. Private Concern: Consider a number of factors, such as 1) if the speech at issue pertain to a matter of political, social, or other concern to the community and similarly, if the speech is newsworth or of general interest to the community. Not a bright line test, but require considerations of “content, form, and context” of the speech in question 
xii. U.S. v. O’Brien (Symbolic speech): suggested that not all expressive activity will be treated as speech: “We cannot accept the view that an apparently limitless variety of conduct can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to express an idea.” Court assumed that burning a draft card on the steps of a courthouse as a protest against the military draft was speech within the meaning of 1st Amend. 
1. Symbolic Speech Test (Mid-level scrutiny): A government regulating is sufficiently justified if it is within the constitutional power of the Government; if it furthers an important or substantial government interest; if the governmental interest is unrelated to the suppression of free expression; and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest. (similar to time, place and manner test for content neutral regulations of speech. 
2. Holding: Applying the test, Court concluded the First Amendment didn’t prevent government from punishing O’Brien for burning his draft car because they saw the regulation as designed to advance important Governmental interests in preserving the integrity of the draft and as not designed to punish draft protestors for the message they conveyed. O’Brien burning of the draft care was punishable not because of the message it conveyed (content) but on the manner in which it was conveyed (therefore, content neutral)
xiii. Texas v. Johnson (369 EE): After publicly burning an American flag as a means of political protest, Gregory Lee Johnson (defendant) was convicted by the State of Texas (plaintiff) for desecrating a flag in violation of Texas law. Johnson challenged his conviction in state court on the grounds that the law violated his First Amendment right to freedom of speech. The Texas Court of Criminal Appeals reversed the conviction, and the United States Supreme Court granted certiorari.
1. HELD (Brennan): It is necessary to consider whether flag burning constitutes expressive conduct, which permits Johnson to invoke his First Amendment rights in challenging his conviction. If Johnson’s conduct is classified as expressive, it is necessary to determine whether the state’s regulation is related to the suppression of free expression. If Johnson’s conduct is not classified as expressive, the Court must apply the analysis for regulations of non-communicative conduct outlined in United States v. O’Brien, 391 U.S. 367 (1968). Thus, to decide whether the O’Brien test applies, it is necessary to determine whether Texas asserts an interest in support of Johnson’s conviction that is unrelated to the suppression of expression. Texas stated that its two interests are preventing breaches of the peace and preserving the flag as a symbol of nationhood and national unity. The first interest is inapplicable to the present case, as no disturbance of the peace actually occurred or threatened to occur due to Johnson’s flag burning. The second interest is related to the suppression of expression. Texas is concerned that flag burning would lead people to believe either that the flag does not stand for nationhood and national unity, or that concepts reflected in the flag do not actually exist (namely, that the nation is not unified). As these concerns relate to the suppression of expression contained in flag burning, O’Brien’s test for non-communicative conduct does not apply. Since Johnson was prosecuted for his expression of dissatisfaction with the policies of his country, the state’s asserted interest in preserving the special symbolic character of the flag is subject to the most exacting scrutiny. Nothing in the Court’s precedents suggest that a state can promote its own view of the flag by prohibiting related expressive conduct. The enduring principle that the government cannot prohibit expression it disagrees with does not depend on the particular method by which one seeks to express an idea. It would thus be inconsistent to hold that an individual can constitutionally express disagreement with a political viewpoint in any way except flag burning. Additionally, it does not make sense to permit a state to allow flag burning for some purposes and not for others, as this principle has no discernible or defensible boundaries. Thus, Johnson’s conviction for burning the flag as a means of political expression cannot be supported by the First Amendment. This holding does not weaken the status of the flag in American society, but rather strengthens it as a symbol of the freedom of expression upon which the United States democratic system of governance is founded. The Texas statute is thus held unconstitutional, and the decision of the court of appeals is affirmed.

2. Dissent (Rehnquist, C.J.): The American flag occupies a unique and symbolic place in the United States. No other symbol is more respected and honored. Throughout history, it came to be a visible symbol embodying the United States. It does not represent the views of any particular political party or any political philosophy. The flag is not simply another idea or point of view competing for recognition in the marketplace of ideas. It seems unlikely that the First Amendment actually permits this action as a form of protected expression because of the high level of respect given to the flag by federal and state laws prohibiting flag burning. Many people find flag burning offensive, even when used in political protest. The Texas statute criminalizing Johnson’s flag burning only deprives Johnson of one means of political expression. He is still free to maintain his beliefs and express them in other ways. Thus, the Texas statute does not violate Johnson’s First Amendment rights.

3. Dissent (Stevens, J.):This case presents the unique question of whether Texas or the federal government has the power to prohibit the public desecration of the American flag. Rules applying to other types of symbols do not control due to the unique nature of the flag as a symbol of respect. The flag symbolizes not only national unity, but also every principle upon which the United States is founded. The majority’s argument that its holding protects the principle of freedom of expression is unpersuasive as the costs to protecting that freedom are too great. Permitting the desecration of the American flag does not protect freedom of expression and should not be allowed.
b. Freedom of Religion
i. Free Exercise Clause

· Free Exercise Clause provides, “Congress shall make no law  . . .  prohibiting the free exercise” of religion. An absolute protection afforded traditional, rigorous free speech standards. If contested government action aimed at religious belief, it is usually struck down then and there (highest scrutiny)
1. Language of clause has been interpreted s protecting the right of an individual to adhere to whatever religious doctrine or faith that individual chooses to believe (strict scrutiny). The clause also protects religiously motivated conduct but it is protected less than strict scrutiny. Only laws that specifically directed toward regulating conduct because of its religious nature are subject to heightened scrutiny. 
2. Belief v. Conduct

a. No bright line test to determine whether law regulates belief or conduct, but an effective way is to measure the distinction is to examine the regulatory focus of the law being challenged
i. If the regulatory focus of the law is on an individual’s thought processes or on the mental conclusions the individual may have derived from those processes, then the law is belief centered and subject to absolute prohibition by Free Exercise Clause
ii. If regulatory focus of the law is directed toward external actions triggered by those thought processes and mental conclusions, the law is conduct-centered and not subject to the absolute prohibition. 

3. Protection of Religious Belief

a. Individuals or groups are entitled to believe anything they choose to believe, no matter how improbable, pernicious, or plain silly that belief may be
b. West Virginia State Board of Educ. V. Barnette: Group of Jehovah’s witnesses brought suit seeking to enjoin a West Virginia Law that required all public school students to participate daily in the salute to the flag and in the recital of the Pledge of Allegiance. Witnesses objected to the compelled flag salute and Pledge as contravening to their religious belief and violated Biblical admonitions. Challenged law was directed towards conduct, court interpreted the state law as primarily directed toward the public affirmation of what an individual believed
i. Hold: State law violated First Amendment by compelling the Witnesses to affirm a belief they did not share with the community
c. Right to Profess Religious Beliefs

· The government may not suppress the expression of religious beliefs simply because the beliefs are deemed to be false, pernicious, or even dangerous. But persons do not have an absolute right to profess their religious beliefs 
i. Protection of religious belief also includes the right to profess one’s beliefs freely and openly. 
I. In general, protection afforded religious expression differs little, if at all, from the protection afforded speech generally, and content based restriction on an individual’s ability to express religious ideas will be subject to the same searching scrutiny as would a content-based restriction on political speech. (strict scrutiny)
I. Content-Neutral restrictions on religious speech are subject to time, place, and manner standards 
I. Religious speech that presents a clear and present danger to public safety may, like political speech, be subject to governmental restrictions
ii. Government may not outlaw the expression of religious views merely because those views do not comport with some generally accepted notion of what is true from a religious perspective
iii. Right to profess one’s religious beliefs is not absolute, it is equal to First Amend Right to profess one’s political beliefs. 
iv. Religious speech cannot be treated less favorably than other protected speech
d. Employment Division v. Smith: The free exercise clause means the right to believe and profess whatever religious doctrine one desires, and the First amendment excludes government regulation of religious beliefs. The government may not 1) compel affirmation of religious belief 2) punish the expression of religious doctrines it believes to be false 3) impose special disabilities on the basis of religious view or religious statuts, or 4) lend its power to one or the other side in controversies over religious authority or dogma 
4. The Protection of Religiously Motivated Conduct

a. Protection afforded religiously motivated conduct is dependent on the type of law involved. Categories of laws that infringe on religious conduct
i. 1) laws that regulate or prohibit religious conduct because of its religious nature or only when that conduct is engaged in for religious purposes (strict scrutiny)
ii. 2) laws that regulate religious conduct despite its religious nature
iii. 3) laws that regulate nonreligious conduct, but that incidentally burden religious practices 
b. Purposeful Suppression of Religiously Motivated Conduct
i. When law lacks neutrality and regulates because of conduct’s religious nature or only when conduct is engaged in for that religious purposes it creates a presumption of invalidity that can only be rebutted through satisfaction of the strict scrutiny test
I. Law must advance compelling interest through least restrictive means available
I. Nonpurposeful Regulation of Religiously Motivated Conduct
I. Under Smith, free exercise claims challenging neutral laws that happen to regulate or prohibit religiously motivated conduct will be subject to heightened scrutiny only if such claims are joined with the claimed violation of another fundamental right. 
I. Employment Division v. Smith: Oregon statute that criminalized the possession of peyote. Members of the Native American Church challenged the constitutionality of the statute as applied to their religious use of peyote within the church’s religious ceremonies. No claim the law was specifically designed to suppress religious practices of the Native American Church. Conceedingly neutral and general applicability. Religious practice just happened to fall within general proscription of the law. 
I. Held: Free exercise clause was not implicated since the law being challenged was “not specifically directed” at the religious practices of Native American Church to surpass a religious practice. 
I. Because we are a cosmopolitan nation made up of people of almost every conceivable religious preference. And precisely because we value and protect that religious divergence, we cannot afford the luxury of deeming presumptively invalid as applied to the religious objector, every regulation of conduct that does not protect an interest of the highest order
I. Incidental Burdening of Religiously Motivated Conduct
I. A law that does not prohibit or regulate religiously motivated conduct may make it more difficult for an individual to engage in a religious practice (burden religious conduct)
I. Sherbert: when government’s action is so severe as to coerce an individual to violate his or her religious principles (i.e., a substantial burden on free exercise) then government action can only be justified by compelling state interest (strict scrutiny) 
I. However, there is a question whether sherbert line of reasoning holds up after Smith because that was a neutral law that prohibited religious conduct, whereas this category is a neutral law that merely burdens ones religion
iv. Locke v. Davey: no coercion found in state scholarship program that precludes the use of scholarship funds for the study of “devotional theology”
5. Accommodation of Religion

a. Under Smith the 1st amend. Does not require gov’t to provide exemptions from laws of general applicability for individuals who claim a religiously premised right to engage in conduct otherwise prohibited by those laws, but the court made it clear that the gov’t could create those exceptions if it chooses 
b. CAVEAT: any accommodation of a religious practice runs the risk of violating the Establishment clause by granting accommodated religion a preferrd status. To pass muster under Establishment Clause, need to meet three requirements
i. 1) Accommodation of religion must do no more than offset or alleviate a special burden that the government has imposed by law
ii. 2) The accommodation must be denominationally neutral (or risk violating nondiscrimination principle of Establishment clause)
iii. 3) the accommodation must be neutral as between religion and nonreligion
ii. Establishment Clause

· Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof. This means the government is limited from 1) Actions that discriminate between religions, AND 2) Action that promotes religion in general
1. The Establishment Clause precludes the government from favoring any particular religion or groups of religions, or from preferring religion over nonreligion 
a. Religion has never been constitutionally defined, but in a sense religion is in the heart of the believer
2. Separationist and Nonpreferentialist Theory
a. Separationist
i. Def: is the separation of church and state
ii. Religion and government do not mix well. But, practically, there is an inevitable interaction between religion and government 
iii. Goal: to keep separate, as much as reasonably possible, the realms of church and state
iv. As applied this means that the government has no power to create an officially recognized church; to prefer one religion over another; to pass laws specifically designed to aid one religion or all religions; or to support, financially or otherwise, the teaching or practice of religion. 
b. Nonpreferentialist
i. Premised on the idea that the government may provide aid to religion and religious institutions as long as the government does not favor or prefer any one religion or group of religions over others. 
c. Comprise Approach
i. Three compromise approaches: 1) the Court has, on occasion, tempered the strictures of separationism by limiting its scope to those governmental actions that can be described as created an endorsement of religion. 2) Coercion test to measure the extent to which the government may promote a seemingly neutral religious practice 3) Tradition and historical practice to define the scope of the Establishment Clause, the idea being that the Establishment Clause should not be interpreted to void practices that have long been an accepted part of our social customs 
d. The Lemon Test
i. Government action 1) must have and articulate a nonfrivolous secular purpose 2) must have a primary effect that neither advances nor inhibits religion and 3) may not foster an excessive entanglement with religion (meant to ensure state doesn’t become too heavily involved with religious institution) 
1. Last element court looks to 1) character of the religious institution involved; the nature of the governmental assistance; and the resulting interaction between the religious institution and the government 
3. Establishment Clause Applied: Discrimination between Religions

a. The Ban on Officially “Established” Religions
i. Establishment clause divests Congress any power to designate or adopt an official religion for the United States. 
ii. Under establishment clause, federal, state, and local governments may not create, sponsor, or promote an official or established religion. If they do, it is invalid per se. 
b. The limitation on Conferring a Preferred Status
i. Government is not allowed to grant a preferred status to any religion or group of religions
ii. Focus is on a religion receiving a special benefit
c. Limitation on Imposing Disfavored Status
i. Gov’t may not impose a disfavored status on any religion (i.e., discriminate)
ii. Focus is on religion receiving less favored treatment
iii. Approach: a law that discriminates against a religions must either 1) satisfy the lemon test to pass separationist theory or 2) satisfy the principle of nonpreference to pass nonpreferentialist theory. 
4. Establishment Clause Applied: The Nondiscriminatory Promotion of Religion

a. Two forms of nondiscriminatory promotion 
i. 1) Governmental action designed to promote the values of religion generally
1. EX: State law mandating a moment of silence for prayer in public schools
ii. 2) Governmental assistance to religion may be the product of a program that is not designed to promote religion in any manner, but that has the effect of doing so. 
1. EX: state funded program that permits public schools to lend textbooks to private schools regardless of the private schools religious or nonreligious character
b. Public Aid to Parochial Schools
i. Separationist principles have been moderated to permit some degree of governmental support for parochial schools, particularly hen that support is either part of a general health and safety program or clearly directed toward the students and not the school itself
c. Prayer in Public Schools
i. School prayer, even non-denominational school prayer, is not permitted in the classroom or at an school event when the school sponsors the prayer
ii. Engle v. Vitale: Vitale (defendant), head of the Board of Education of Union Free School District No. 9 in New Hyde, New York directed that a prayer be spoken aloud by each class in the presence of a teacher at the beginning of each school day. Engel (plaintiff) brought suit in New York state court challenging the state’s prayer requirement violated the Establishment Clause of the First Amendment. The lower courts upheld the prayer as constitutional, and the United States Supreme Court granted certiorari.
1. Holding: By using its public school system to encourage recitation of the Board of Regents’ prayer, the state of New York has adopted a practice wholly inconsistent with the First Amendment’s Establishment Clause. The prayer is clearly a religious activity, and thus it is unconstitutional for the state officials, acting in their official capacity, to both compose the prayer and require it to be said by students. Historically, this very practice of establishing governmentally composed prayers for religious services was one of the reasons that caused many of the early colonists to leave England and seek religious freedom in America. As such, the Constitution is particularly sensitive to preventing government action that officially establishes religion. It does not matter that the prayer is “nondenominational” or that students are permitted to remain silent or leave the room while the prayer is being said. Permitting the prayer to continue even with these limitations ignores the essential nature of the program’s constitutional defects. The Establishment Clause prevents the school’s actions, and the prayer is unconstitutional. The decisions of the lower courts are reversed.
5. Town of Greece v. Galloway: Upheld town’s power to begin monthly town board meeting with a prayer because it did not indicate a religious preference or an endorsement
II. Second Amendment: Right to Bear Arms
· Second Amendment provides “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” 
a. District of Columbia v. Heller (Scalia): Issue was whether a DC law that prohibited “the possession of usable handguns in the home violate[d] the Second Amendment to the Constitution. Majority began its analysis by breaking up the clause into the “Prefatory clause” (“A well-regulated Militia, being necessary to the security of a free State”) and an “operative clause” (“the right of the people to keep and bear arms, shall not be infringed.”) Court engaged in analysis of text and historical background of the operative clause, piece by piece, and then putting it all together “we find that they guarantee the individual right to possess and carry weapons in case of confrontation. The meaning is strongly confirmed by the historical background of the Second Amendment.” In analyzing the prefatory clause, the Court concluded that the two clauses were consistent with one another and that while the prefatory clause offered an explanation for the codification of the right to bear arms that explanation did not limit the right to keep and bear arms to militia-related usages. 
1. Held: 2nd Amendment prohibited the infringement of a preexisting right to keep and bear arms and that the right was not limited to military usages, but included all traditional lawful uses of arm (including the central right of self-defense in the home). But Scalia had a caveat that the right was not unlimited to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose. From this analysis, the court determined the D.C. law prohibiting handguns, and the requirement of inoperability as to other firearms, transgressed the Second Amendment. As to the first, the handgun ban is entirely against the historical preference of guns and goes against the purpose of self-defense in the home. Second inoperability, “makes it impossible for citizens to use them for the core lawful purpose of self-defense and is hence unconstitutional.” 
2. Dissent (Stevens): Would have limited protections of 2nd Amend to milita context. 
ii. Post heller, there is a SCOTUS ruling that states the 2nd amendment was incorporated by 14th Amendment and fully enforceable against state action. 
III. Fourteenth Amendment
a. General

i. First Sentence of 14th Amend states “All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.”
1. First creates definition of US Citizenship (persons born or naturalized)
2. Second creates definition of STATE citizenship (resides)
ii. Second Sentence part (Priv & Imm and due process clause) “(1)No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States . . . .” part (2) “Nor shall any state deprive any person of life, liberty, or property, without due process of law . . .”
1. Before a state can take away a person’s life, liberty, or property it must provide due process of law
2. Due suggests an appropriate, proper, or reasonable 
3. Process infers some sort of procedure needs to be inplace
4. 14th amend covers all persons, not just citizens
iii. Section 1 states “Nor shall any State deny to any person within its jurisdiction the equal protection of the laws.” 
iv. Historical Survey of 14th Amend
1. Adoption of 14th Amend can succinctly described as slavery, the abolition movement, the Civil War, and the Reconstruction response to events in the post-Civil War South, including the adoption of the Black Codes. 
2. Abolishment of slavery of 13th Amendment in 1865 it was evidence the institution of slavery was being replaced by a system that was designed to keep the former slaves in a condition of virtual servitude, it was clear the southern states were restricting the civil rights of former slaves, and they were not given full and impartial protection of otherwise neutral laws. 
3. Congress passed Civil Rights Act of 1866 but a number of Congresspersons were concerned that the Civil rights act was unconstitutional so Congress wanted to pass an Amendment to ensure that Congress possessed the power to enact legislation such as the Civil Rights Act of 1866
a. As a result, the legislative history and purpose of the 14th Amendment supports the reading that the 14th Amendment’s Privileges and Immunities clause incorporates Art. IV’s privileges and Immunities clause against the states. Thus preventing states from denying US citizens the equal exercise of those civil rights and immunities described in the Civil Rights Act. Additionally, the Due process clause addressed concern that certain individuals were being deprived of basic civil rights without proper procedures. And Equal protection clause is to ensure that the laws would be applied to individuals in an evenhanded manner
b. The Incorporation Doctrine
i. Despite as first applied, most of the provisions of the Bill of Rights are now fully enforceable against state or local government action by virtue of the incorporation doctrine, a doctrine through which specific provisions of the Bill of Rights have been absorbed into the Due Process Clause of the 14th Amend. 
ii. Not all of the provisions of the Bill of rights are incorporated by 14th Amendment, but only those rights that are fundamental to the U.S.’s system of justice. 
iii. Provisions of Bill of Rights that have been incorporated into the 14th Amendment Due Process Clause
1. First Amendment in its Entirety
2. Second Amendment in its Entirety
3. Fourth Amendment in itsh Entirety
4. Fifth Amendment, except for the requirement of a grand jury indictment for criminal prosecution
5. Sixth Amendment in its Entirety
6. Eight Amendment in its Entirety
c. State Action Doctrine

i. 14th amendment expressly limits the power of a “state” to transgress the substantive and procedural rigths created by § 1 of the Amendment(14th amendment operates as a limit on “state action” (activity undertaken by a state or local government)
1. Does not impose restraints on purely private activities 
2. Activity undertaken by the state, directly or indirectly, is state action for purposes of the 14th Amendment
ii. There is a problem distinguishing state activity and private activity 
1. In such circumstances the question is whether the state is ssufficiently implicated in the private activity to transform the private activity into state action. For instance, the state may delegate its power to a private entity or person therefore the entity or person becomes a state actor for purposes of the 14th Amendment. 
iii. QUESTION: Is the state sufficiently implicated in the challenged activity to warrant an application of the 14th Amendment?
iv. Categorical Approach
1. Four contexts in which state action has been found
2. Private Performance of a Public Function (public function doctrine)
a. If a state permits a private party to exercise what is clearly governmental power, then the activity of the private party will be treated as state action for purposes of the 14th amendment. (Traditional and exclusive function of the state) 
b. Marsh v. Alabama: Jehovah’s Witness claims a 1st and 14th Amend. Right to distribute literature on the streets and sidewalks of a town that was completely owned and governed by a private company. 
i. Holding: “The town and its shopping district are accessible to and freely used by the public in general and there is nothing to distinguish them from any other town and shopping center except the fact that the title to the property [including title to the streets and sidewalks] belongs to a private corporation.” Despite the private ownership and private governance of the town, the court agreed tha the 1st and 14th Amendments were fully applicable under circumstances presented. The Company had taken on the character of a governmental actor and subject to 1st Amend. Restraint applicable to state and local government. Noting that “the owner of the company town was performing the full spectrum of municipal powers and stood in the shoes of the State.” 

3. Judicial Enforcement of Private Agreements
a. Second category involves the judicial enforcement of private action, which may, under limited circumstances, satisfy the state action requirement
b. Shelley v. Kraemer: Court considered 14th Amend. Challenge to the judicial enforcement of a covenant that restricted the sale of real property to members of the Caucasian race. The court recognized that the private agreement to discriminate did not violate the 14th Amend.  Since the agreement was between private parties. The enforcement of the covenant by judicial officer, however, brought the power of the state into the transaction, and the Court concluded that this state involvement was sufficient to establish the presence of state action. 
i. Held: the judicial enforcement of private agreement transformed the agreement into state action. Therefore, the state (i.e., judicial officer) could not uphold the agreement. 
c. In any case in which a party seeks to enforce the provisions of a private contract, the party against whom the contract is being enforced can demand that the enforced contractual provisions comply with the 14th amendment…The crictical element in Shelley was not simply the judicial enforcement of a private agreement in the abstract, but also the judicial enforcement of a particular type of private agreement, namely a racially restrictive covenant that limited a willing seller’s right to convey his or her property to a willing purchaser. 
i. By forcing the seller to discrimination, the court (the state) became complicit in the otherwise private act of discrimination. 
d. As long as the court itself does not discriminate or require discrimination, the enforcement of the private action by a state will not transform the private activity into state action
4. Joint Activity Between a State and a Private Party
a. If a private party and a state engage in joint activity that results in the deprivation of another’s constitutional rights, the activity of the private party may be deemed state action, thus subjecting the otherwise private actor to the same restrictions and remedies under the 14th Amendment as are applicable against the state. 
b. Factors include Nature and scope of the relationship between the private party and the state. 
i. Two general patterns under which joint activity has been deemed sufficient to impute state action to otherwise private activity
1. 1) concerted or conspiratorial activity between a state actor and a private actor directed toward depriving another individual his or her constitutional right
2. 2) Creation of a mutually beneficial relationship between a state and a private actor in which the private actor takes action that would violate the 14th Amendment if undertaken by the state. (“symbiotic relationship”)
5. State Endorsement of Private Conduct
a. Fourth Category is state authorization or encouragement of private conduct that would violate the 14th Amend. If engaged in by the state
b. The Issue of “state endorsement” may play a role in finding of state action in other categories 
c. Shelley v. Kraemer: State court’s enforcement of a racially restrictive covenant might be seen as a judicial approval of such covenants
v. Two Part Approach
1. First: the deprivation must be caused by the exercise of some right or privilege created by the state or by a rule of conduct imposed by the State or by a person for whom the state is responsible. Second: party charged with deprivation must be a person who may fairly be said to be a state actor
2. Lugar court attempted to create state action doctrine in two party but did not create a new test for state action. Rather, the two-part approach was designed to highlight those factors that have been deemed significant in what is essentially a fact-bound and context driven inquiry, namely, the extent to which any particular action can or should be deemed attributable to the state for purposes of the 14th Amendment. 
3. NCAA v. Tarkanian: Five person majority reasoned that the state university had not delegated its authority to the NCAA, since the university remained free to withdraw from the NCAA at any time. And the fired coach, Jerry Tarkanian, was dismissed by the university and not the NCAA. Since the final act was undertaken by the state, the preliminary acts of the NCASS would not be construed as state action, since the school could ignore the NCAA
a. Dissent (White): argued that the factual pattern presented an unremarkable example of joint activity between a state and private actor. 
d. DUE PROCESS: Generally

i. Two Due Process clauses, 1) in the 5th Amendment and 2) in the 14th Amendment
1. Former=limit to national government, latter=against power of the states 
2. Both guarantee within their respective spheres that no person shall be deprived “of life, liberty, or property, without due process of law” 
3. The 5th Amendment Due Process clause acts as an independent check on the exercise of the federal government 
ii. Procedural v. Substantive Due Process
1. Procedural due process commands that when the government acts to deprive a person of life, liberty, or property it must do so in accord with procedures that are deemed to be fair 
2. Substantive due process insists that the law itself be fair and reasonable and have an adequate justification regardless of how fair or elaborate the procedures might be for implementing it
a. Can satisfy procedural due process if the law is substantively unfair or unreasonable
b. Independent of any other textual guarantees found in the Const or its Amend. Thus substantive due process protects “life, liberty, and property” even if no other textual right has been infringed. 
iii. Executive Abuse of Power
1. In a due process challenge to executive action, the threshold question is whether the behavior of the governmental officer is so egregious, so outrageous, that it may fairly be said to shock the contemporary conscience. Otherwise, the deprivation is not the stuff of constitutional law and must be redressed through whatever statutory or common law remedies may exist 
iv. Standards of Review
1. Violations of substantive due process depend on the standard applies. Contemporary court employs two standards:
a. 1) If a fundamental liberty interest is infringed, the court applies strict scrutiny (in which case a law will usually be struck down unless it is shown to be the least burdensome means of achieving a compelling governmental interest)
b. 2) if only property or a nonfundamental liberty interest is involved, the Court applies a rational basis test, under which a law will be upheld if there is any legitimate goal that a rational legislature might have though the measure would further, whether or not this was actually the law’s goal or whether the law actually furthers it.  
v. Economic v. Noneconomic Due Process
1. Economic due process: involves the Court’s application of the Due Process Clause to protect real and personal property and to assess potential infringements of economic liberties, such as liberty to contract and the liberty to pursue a trade or occupation
a. Standard of review=rational basis
2. Noneconomic due process: clause’s application to laws that infringe on civil or personal liberties, such as the freedom to marry and the freedom from physical restraint
a. If noneconomic interest=fundamental right(strict scrutiny. If not fundamental right(rational basis. 
e. Substantive Due Process: Lochner Era
i. Lochner v. NY: NY had a statute that made it unlawful to require or permit an employee for working more than sixty hours in one week. The court read that as not a physical or involuntary requirement but that the statute made it unlawful to contract or agree to work more than ten hours per day (which is a mandatory provision). Even though New York passed the law to protect health of bakers, the Court struck down the law for violating the Due Process Clause because it was “an unreasonable, unnecessary and arbitrary interference with the right of the individual to . . . enter into those contracts in relation to labor which may seem to him appropriate or necessary.” There were three key features for this analysis 
1. FIRST FEATURE: Lochner identified a particular aspect of liberty—liberty to contract—that is not enumerated or mentioned in Const. and elevated that liberty to a status where it received extraordinary protection. The court closely scrutinized the means-ends relationship between NY Law and its alleged police-power goal. Despite evidence to the contrary, court determined that “the limitation of the hours of labor . . . has no such direct relation to and no such substantial effect upon the health of the employee, as to justify us in regarding [it] as really a health law.” And the law was unnecessary because there were other ways to protect health of bakers. Thus, freedom of contract is the general rule and restraint the exception
2. SECOND FEATURE: In deciding whether NY law interfered with liberty to contract was justified by an important governmental interest, the court determined (in the face of an abudance of evidence presented by the Dissent) that “to the common understanding the trade of a baker has never been regarded as an unhealthy one.” The law was an arbitrary and unreasonable interference with liberty to contract
3. THIRD FEATURE: Lochner rejected the legitimacy of governmental efforts to redress inequalities in wealth or bargaining power. Additionally, the Court determined the health goal was a sham. “It is impossible for us to shut our eyes to the fact that many of the laws of this character, while passed under what is claimed to be the police power for the purpose of protecting the public health or welfare, are, in reality, passed from other motives.” The measure was a “labor law, pure and simple . . . [for its] real object and purpose were simply to regulate the hours of labor between the master and his employees . . .”
4. Dissent (Holmes): “A constitution is not intended to embody a particular economic theory, whether of paternalism and the organic relation of the citizen to the State or of Lasissez faire.” Instead, except in rare situations, “the word liberty in the Fourteenth Amendment is perverted when it is held to prevent the natural outcome of a dominant opinion . . .” 
ii. Demise of Lochner
1. By 1937, the Supreme Court had rejected all three of the feautres that characterized its approach to economic due process during the Lochner era. 
a. 1) Liberty to contract is not a fundamental liberty subject to strict scrutiny
b. 2) Since freedom to contract was now just ordinary liberty, the Court in reviewing a law that impaired this liberty interest would cease to substitute its own judgement for that of the legislature and would instead treat the measure as being presumptively valid
c. 3) laws that sought to redress inequalities of wealth or bargaining power on behalf of certain groups would no longer be overturned on the ground that they did not further the public good
f. Substnative Due Process: Post-Lochner Era

i. Property and Economic Liberty Today

1. Today courts use rational basis test to decide whether a governmental deprivation of property or economic liberty is so arbitrary or unreasonable as to violate substantive due process. 
2. Under the rational basis test, courts may engage in the purely speculative exercise of hypothesizing a legitimate goal that the challenged law might have been designed to further. That is regardless of whether that was the law’s actual goal and whether the law in fact furthers it are both irrelevant. The only question is whether there is some legitimate end that a rational legislature might have thought the law would further. 
3. Yet, the line between economic liberty and personal liberty is not always an easy one to draw
ii. Punitive Damages

1. Notable exception to the rule that substantive due process claims are generally unavailing in cases involving deprivations of property or economic liberty involves the award of punitive damages 
iii. Griswold and the Reemergence of Unenumerated Liberties

1. Ferguson v. Skrupta: Court employed very deferential rational basis test re economic due process law. Holding that a law restricting business of debt adjusting to attorneys did not violate due process because “the Kansas Legislature was free to decide for itself that legislation was needed to deal with the business of debt adjusting.”
2. Griswold v. Connecticut: Struck down a Connecticut law that
made it illegal to use or counsel others to use contraceptives. Court held that as applied to advice given to married couples, the statute violated the Due Process Clause by interfering with the “right of privacy” in marriage and by in effect allowing the government to invade “the sacred precincts of marital bedrooms . . .”  Although right of marital privacy was not in const, it was found to “lie within the zone of privacy created by several fundamental constitutional guarantees. 
a. Held: Applied Strict Scrutiny to strike down the law. Found the right to privacy in marriage in a number of guarnatees in the Bill of Rights (1st, third, fourth, and fifth) “have the penumbras, formed by emanations from those guarantees that help give them life and substance.” The right of marital privacy lies within these penumbras, hidden in the shadows of the First Amendments right of association, the Third and Fourth Amendments protection of the home, and the Fifth Amendment’s guarantee against self-incrimination
b. Concuring (Harlan): Rejected Penumbras and emanations theory and rested the right of marital privacy on the word “liberty” in the 14th Amendment Due Process Clause, without linking it to a provision of the Bill of Rights. Because the right of marital privacy is “implicit in the concept of ordered liberty,” it was therefore constitutionally protected. 
c. Concuring (White): declined to endorse penumbras and emanations theory and relied on the word “liberty” in Due Process Clause 
d. Concuring: Agreed with Harlan, but buttressed their conclusion with the 9th Amendment which states “The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people.” Justice Goldberg wrote “the language and history of the 9th Amendment reveal that the Framers of the Constitution believed that thter are additional fundamental rights, protected from governmental infringement, which exist alongside those fundamental rights specifically mentioned in the first eight constitutional amendments.” It is not an independent source but the 9th Amendment provides a rule of construction for the courts in interpreting other provisions of the Const, such as the word “liberty” in the Due Process Clause. 
e. Dissent (Black and Stweart): Criticized Goldberg’s reliance on 9th Amend because they believed that the 9th Amend. Like 10th was adopted by States to make it clear that adoption of BOR didn’t alter plan Fed Gov’t was limited not as a basis for recognizing unenumerated rights that may be judicially enforced against the federal or state gov’t
3. Griswold made clear rebirth of substantive due process was limited to sphere of personal liberties
4. All justices in Griswold agreed that court may give protections to liberty interest not specifically in Const. 
5. Court has disavowed Douglas’s penumbras and emanations explanations and acknowledged that the task requires giving meaning to the “Fourteenth Amendment’s concept of personal liberty” 
6. The Fundamental Rights Model with Variations
a. Basic Fundamental Rights Model
· Five steps or inquiries
· 1) Does the interest in question qualify as a protected liberty under the Due Process Clause?
· 2) Is the protected liberty one that is deemed fundamental? (see list and can look to Griswold) 
· 3) Does the challenged law impinge on or unduly burden the fundamental liberty interest to a degree sufficient to trigger strict scrutiny? (de minimus infringement do not trigger strict scrutiny)
· 4) If a fundamental liberty has been impinged on or unduly burdened does the law substantially further a compelling governmental interest?
· 5) Has the government chosen the least burdensome means of achieving its compelling interest?
b. Impingement Concept
i. Almost all rights in Constitution operate as protections against governmental interference, not as guaranties of governmental assistance to have certain affirmative interests
ii. All Constitutional requires is that the government not actively interfere—whether through criminal punishment or otherwise—with our ability to exercise our constitutional rights. 
iii. Even where the government interferes with ability to exercise protect liberty interest, not all governmental interferences are seriour to count as an impairment of a constitutional right
iv. Purpose of impingement or undue burden requirement is to separate insignificant governmental actions from those that are substantial enough to trigger strict scrutiny
c. Variations on Basic Strict Scrutiny Model
i. First: asks first three questions. If places undue burden on fundamental right, then invalid. If it doesn’t, then rational basis applied (used with abortion)
ii. Second: IF law impinges on a fundamental liberty interest (question 1, 2, 3,) the only remaining issue is whether the measure furthers a compelling governmental interest. (if yes, then upheld whether or not it was the least burdensome means available to state) 
iii. Third: Skips step 2 and 3, assuming fundamental liberty interest was impinged and then upholding the law on ground that the government’s action was justified. 
iv. Fourth: avoid strict scrutiny and find law or practice doesn’t pass muster under a rational basis standard of review so don’t need to decide whether it is a fundamental interest or not. 
iv. The Rights of Privacy and Personal Autonomy
1. Marriage
a. Fundamental liberty protected by right of personal autonomy is right to marry, the freedom to decide to enter into the marital relationship
b. Loving v. Virginia: Court described marriage as one of the basic civil rights of man, fundamental to our very existence and survival. The court later explained that the right to marry is part of the fundamental right of privacy implicit in the Due Process Clause. Holding that ban on marriage between whites and nonwhites violates Due Process and Equal Protection Clauses
c. Because marriage is traditionally governed by states it is difficult to trigger strict scrutiny. In determining whether law that interferes with marriage decision will receive strict scrutiny under Due Process Clause, cases decided under Equal Protection Clause may be instructive 
d. Laws that directly and seriously interfere with decision to marry (prohibit person from exercising fundamental liberty) impose an “undue burden” on right to marry and trigger strict scrutiny. 
e. But, “reasonable regulations that do not significantly interfere with decisions to enter into marital relationship” will not be subjected to strict scrutiny. 
i. State requirements that merely delay exercise of right not tested under strict scrutiny (min. age requirement and waiting periods for divorce
f. Should do dual analysis 1) it infringes/unduly burdens fundamental right and 2) it does not
g. Obergefell v. Hodges: The fundamental right ot marry extends to same-sex couples. Premised on what Court described as “four principles and traditions” each of which demonstrated that a couple’s secual orientation had no bearing on the scope of the right. First, the right to personal choice regarding marriage is inherent in the concept of individual autonomy. And the exercise of that autonomous choice allows a couple to find other freedoms, such as expression, intimacy, and spirituality, which is true regardless of sexual orientation. Second, right to marriage is premised on right of intimate association, which extends fully to same sex couples (Lawrence v. Taylor). Third, right to marry safeguards children and families and thus draws meaning from related rights of childbearing procreation and education. But court observed that hundreds of thousands of children are adopted and raised by same-sex couples, so they can create a loving family. Fourth, Court’s cases and Nation’s traditional make clear that marriage is a keystone of social order. 
i. Held: Right to marry was inherent in the liberty protect by the 14th amend. And that the right extended to same and opposite sec couples equally. 
2. Family Integrity
a. Family living arrangements

i. Court has held that the interest in maintaining the integrity of the family is protected aspect of the fundamental right of privacy under the Due Process Clause
ii. Comes into play when gov’t interfered with family living arrangements by making it difficult or impossible for family members to share a common household 
iii. Not all laws burdening family’s interet in living together are necessarily subject to strict scrutiny
iv. Even if unrelated individuals are not able to invoke the liberty interest in family integrity they may be able to protect their right to live together through fundamental liberty interest of freedom to intimate association
b. Parent-Child Relationship
i. Parent-child relationship lies at the heart of our notion of family
ii. Look to history and tradition
c. Nonparental Visitation rights
i. All 50 states have adopted statutes allowing non-parents to get a court order granting visitation. But likely only vome into play when child’s parent or parents oppose the visitation sought by 3rd party 
v. Intimate Association
1. Freedom of intimate association is a constitutional protection of privacy and personal autonomy for nonfamily groups.
2. This fundamental liberty affords “certain kinds of highly personal relationships a substantial measure of sanctuary from unjustified interference by the State
3. TEST: For a group to qualify for protection under right of intimate association, it must possess some of the attributes that characterize a family, such as “relative smallness, a high degree of selectivity in decisions to begin and maintain the affiliation, and seclusion from others in critical aspects of the relationship.” Court will also take into account group’s purpose and congeniality. 
4. See Obergefell.
vi. Abortion
1. After Roe v. Wade, the restrictions that were struck down were: informed consent provisions that required doctors to make specific statements to woman concerning fetus; 24 hour waiting periods for adults; laws limiting abortions exclusively to hospitals or licensed clinics; bans on certain inexpensive abortion methods; requirements that all minors, regardless of maturity, obtain consent of parent or judge; and requirements that doctors report personal information about abortion patients to state
2. Planned Parenthood v. Casey: Court struck down part of Penn. Abortion law that required married women, except in certain limited circumstances, to notify their husbands before having an abortion. But, upheld rest of act, including informed-consent provision requiring physicians to give women specific info about fetusl 24-hour waiting period; parental consent requirement for immature minors; and record-keeping and reporting requirement (overruling several prior decisions). Further, rejected Roe’s trimester framework and replaced it with “undue burden” test for analyzing validity of abortion restrictions
a. Joint Opinions: Prior to fetus viability a woman has a fundamental right to choose an abortion—even if it is not necessary to protect her life or her health. After viability, the state may outlaw abortion except where it is necessary to preserve the health or life of the mother. 
i. Undue Burden Test: Refused to apply strict scrutiny, but formulated a new undue burdent test for assessing constitutionality of abortion laws. Under test, a law or practice that unduly burdens a woman’s liberty interest in the abortion decision is automatically invalid. Therefore, a law will be found to impose an undue burden “if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” 
1. Purpose:  undue burden= if statue is calculated to hinder a woman’s freedom to contract. Persuasive measures favoring childbirth over abortion are not violative.  
2. Effect: as long as the law does not actually prevent or prohibit any woman from making the ultimate decision to terminate her pregnancy before viability. 
3. Facial v. As applied
a. Facial challenge=normally be set aside if shown that “no set of circumstances exist under which [the law] would be valid.” 
b. As applied: if law operates constitutionally in certain circumstances then must challenge that manner being enforced is unconstitutional
vii. Sexual Intimacy
1. Lawrence v. Taylor expanded to include sexual intimacy as a substantive right protected by the Due Process Clause.
a. Court overruled Bowers, which held sodomy was not protected under Const., by framing that Bowers “ fail[ed] to appreciate the extent of the liberty at stake. To say that the issue . . . was simply the right to engage in certain sexual conduct demeans the claim the individual put forward, just as it would demean a married couple were it to be said marriage is simply about the right to have sexual intercourse.” 
b. In overruling Bowers the court noted a number of movements throughout society to include homosexual marriage, there the Court noted “ history and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.” 
c. Kennedy’s opinion took care not to note whether the right was fundamental or not 
d. Court made sure to cautiously create new liberty interests by providing contrasting/distinguishing characteristics 
viii. Medical Treatment
1. Right to Choose Certain Medical Treatment?
a. The privcy right to “independence in making certain kinds of important decisions” extends to some decisions concerning what medical treatment one wishes to receive. 
b. Roe presented two liberty interests recognized (1) the general right to choose an abortion for whatever reason a woman wishes; and (2) the right of a woman to make choices concerning her health
2. The Right to Reject unwanted medical Treatment 
a. There is a liberty interest in rejecting unwanted medical care. It was initially viewed as part of the right of bodily integrity (right to be free from state interference with one’s physical person. In more recent years, it has been treated as an aspect of this liberty interest in privacy and personal autonomy. 
b. Not absolute interest (e.g., state’s interest to prevent smallpox). Court has applied both rational basis to a strict scrutiny standard. 
ix. Right to Refuse Lifesaving Hydration and Nutrition
1. Court has declined to hold that the liberty to refuse unwanted medical treatment includes a right to refuse life-sustaining treatment. Rather, the court said, “for the purposes of this case [Cruzan v. Missouri Dept of Health], we assume that the United States Constitution would grant a competent person a constitutionally protected right to refuse lifesaving hydration and nutrition.” 
2. Court performed a modified strict scrutiny test under which it balanced the state’s interests against the liberty interests of the patient. 
a. Dissent wanted less less rigorous procedural requirements would protect the state’s interests equally well.
x. Suicide and Physican Assisted Suicide
1. Gluksberg unanimously rejected a due process challenge to a Wash. Law that made it a crime for anyone, including physicians, to assist another in committing suicide. 
a. Applied rational basis test 
2. Although there is a fundamental right of personal autonomy, that is not so expansive that all important, intimate, and personal decisions are protected. 
xi. Other Protected Liberty Interests
1. Freedom of Movement
a. Freedom from Physical Restraint
i. Fundamental liberty interest of freedom of movement protected by Due Process Clause
1. E.G. physical restraints of person (comes up in hospitals and prisons)
ii. Prison Context: Court held that criminal conviction and a sentence of imprisonment extinguish the right to be free from confinement and any constitutional liberty interest in not being transferred within the prison system or subjected to more severe conditions of confinement 
1. Though no constitutional liberty implicated, prisoners may and do exercise other Due Process rights, e.g., intimate association, procedural due process, or Cruel and unusual punishment 
iii. Public Mental Hospital: state mental institutions retain constitutional liberty interests in freedom of bodily movement and in “reasonably nonrestrictive confinement conditions”
1. Test: Balancing test (state intersts vs. interests of person) with professional judgement
iv. Aliens subject to or potentially subject to deportation: Rational basis test
b. Freedom to Move About
i. Due process liberty of physical movement may also be implicated by governmental interference with a person’s freedom to move about (i.e., being able to travel)(strict scrutiny
ii. Linked to Commerce Clause, Privileges and Immunities Clause, first Amend right to petition government, and the Equal protection and P/I clause of 14th amend. Along with Due Process clause 
2. The Rights to Protection and Care
a. If the government assumes or enters into a “special relationship” with an individual that results in “restraining the individual’s freedom to act on his own behalf—through incarceration, institutionalization, or other similar restrain of personal liberty”—the government may have “affirmative duties of care and protection” to ensure individuals liberty interests are satisfied. 
i. Only exists where the government has limited an individual’s “freedom to act on his own behalf” thereby rendering the individual “more vulnerable” than he or she would otherwise have been
xii. Access to Courts
1. Limited due process right of access to courts that may be violated by governmental action preventing party form filing a lawsuit
2. Two types of access claims: (1) those in which the government has created an impediment to the present filing of a lawsuit (potential violation of equal protection) and (2) those in which the government took action in the past that prevented filing a claim that is now foreclosed (substantive due process right)
3. Second claim is sub due process right
a. Test= Pf must show 1) preexisting right of action that is no longer available and 2) the remedy she seeks through her right of access claim cant be achieved through assertion of any other presently available claims for relief. 
xiii. Informational Privacy
1. Court recognizes a constitutional right to informational privacy, but the standard of review is less than strict but more than rational basis
xiv. What about life
1. No true affirmative duty to protect rights to the necessities of life in constitution/jurisprudence, unless an exception applies. 
2.  Excpetions
a. Death Penalty 
i. Substantive due process interest in life, but has not been used that way. Usu. 8th Amend is used in death penalty cases
ii. But it would seem the gov’t has the burden of proving not only death penalty furthers a compelling state interest, but also that no less life-threatening form of punishment would serve its goals equally well
g. Fourteenth Amend: EQUAL PROTECTION
i. Race as a Suspect Classification
· Laws or practices that draw distinctions on basis of race or national origin are inherently suspect and universally subject to strict scrutiny under the equal protection provisions of the Fifth and Fourteenth Ament
· Test: Strict scrutiny applied with “special rigor”. Under Equal Protection, law or practice will only pass constitutional muster if can be demonstrated that the challenged classification is 1) Justified by a compelling governmental interst and (2) narrowly tailored to furthering that interest.   
· because the political process may have malfunctioned, closer judicial review is warranted to assure that the law in question was not based on mere animus or desire to harm and Race is irrelevant to a person’s abilities
1. Where the political process has been skewed by prejudice against those who are targeted by a law, judicial deference is no longer warranted by the assumption that those who lost out in that process were given equal justice. Instead, because the political process may have malfunctioned, closer judicial review is warranted to assure that the law in question was not based on mere animus or desire to harm 

2. Driving force behind adoption of 14th aemdn was to prevent states from continuing discrimination against slaves
3. Korematsu recognized that “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect” and subject “to the most rigid scrutiny.” 
4. Loving v. Virginia: laws that classify on the basis of race or national origin are “odicious to a free people” and if “they are ever to be upheld they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate.” 
5. Compelling Interest
· Even if the asserted gov’t interest is imp. Enough to qualify as compelling, the defender of the law “must show that the alleged objective was the legislature’s ‘actual purpose’ for the discriminatory classification,” as oppose to a mere “speculation about what ‘may have motivated the legislature
· Must be demonstrated that the purpose was one that motivated enough legislators to cause the legislation to be adopted. 
a. At times, a legitimate interest is not compelling enough to satisfy strict scrutiny. 
b. Even if asserted gov’t interest might otherwise qualify as compelling, the Court may conclude that any harm to that interest is too minor to justify the classification in question. 
6. Narrowly Tailored to further Gov’t Interest/Goal
· Narrowly tailored means that “the classification at issue must ‘fit’” the alleged compelling interest “with greater precision than any alternative means.” If there were other means available to the government that would have achieved the asserted goal better, it becomes doubtful that the classification was really designed to further that goal. 
· Inadequate fit= designed to harm affected group or discouraging the exercise of a fundamental constitutional right. 
7. Racial Segregation of Public Schools

a. Brown v. Board of Education: Court invoked 14th Amend’s equal protection clause to strike down laws in Kansas, South Carolina, Virginia, and Delaware that required or permitted racial segregation of the public schools. Result was most schools were largely all-black or all-white. 
i. Analysis: Applied strict scrutiny to a race-based classification, but did not actually apply strict scrutiny because there was no discussion of whether the states had a compelling interest in creating the racially segregated schools  or whether the pupil assignment laws were narrowly tailored. But, States never mentioned or argued they had an interest because they argued the Pf never proved racial discrimination. Court never overruled “separate but equal” but held that “separate educational facilities are inherently unequal because (1) the intangible qualities that make a school great are “incapable of objective measurements and (2) forced segregation in pubic education harms black schoolchildren because it generates a feeling of inferiorirty as to their status in the community
8. Remedying Segregation at the College Level
· If fed ct. finds state has deliberately maintained a racially segregated system of colleges or universities, the court cannot simply order the state to integrate these school, but may compel the state to abandon any policies, practices, or requirements that meet the four conditions:
· (1) the policy was part of or is traceable to the prior de jure system
· (2) the policy continues to have segregative effects, such as influencing student enrollment decisions in a racially discriminatory way; 
· (3) the policy lacks a sound educational justification; and
· (4) the policy can practicable be eliminated
· PF has BOP on first two to establish met, the policy must be eliminated unless the state demonstrates that the policy is supported by a sound educational justification or that it cannot practicably be eliminated. 
a. If a state is found to have purposefully racially segregated its public colleges or universities, the remedies available to a court for such de jure segregation will differ from those usually applied to elementary and secondary schools. 
9. Other Limitations on Desegregation Orders
a. Minimizing the Degree of Federal Interference
i. When fed Ct. use their equitable powers to impose remedies in desegregation cases, they “must take into account the interests of state and local authorities in managing their own affairs, consistent with the Constitution.”
10. Affirmative Action
· Test: Strict Scrutiny.
a. Race based affirmative action has been challenged as being inconsistent with the equal protection guarantee
b. Compelling Interest
i. Where the gov’t contends that a racial classification was adopted for benign remedial purpose, two requirements must be met to satisfy the compelling interest prong of the analysis (1) must seek to rectify the effects of identified racial discrimination within the entity’s regulatory jurisdiction (2) the entity adopting the remedial scheme must have a “’strong basis in evidence’ to conclude that remedial action was necessary, ‘before it embarks on an affirmative action program.” 
1. Prior to adopting remedial scheme, entity must have gathered evidence that factually demonstrates “a prima facie case of a constitutional or statutory violation” that needs to be rederessed. 
c. Narrowly Tailored and necessary to achieve its goal
· When affirmative action plan is adopted for remedial purposes, two requirements (1) gov’t must demonstrate the race conscious remedy was adopted as a last restor after all race-neutral remedies were examined and found inadequate and (2) the use of race must be no more extensive than necessary. 

i. Purpose of narrow tailoring requirement is to ensure that the means chosen fit the compelling goal so closely that there is little or no possibility that the motive for the classification was illegitimate racial prejudice or stereotype.” 
ii. Must not be overly inclusive in terms of duration or its scope 
iii. Race-Conscious diversity admissions program narrowly tailored if(1) program cannot employ quota system that insulates certain categories of applicants with desired qualifications from competition with others, such as reserving set # or % of seats for favored group but can be “plus” factor (2) use of race as “plus” factor can never be weighted so heavily that it becomes the defining feature of an individual’s application (3) must have been a “serious, good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks.” (4) race-conscious admissions program must not “unduly burden” those who are not members of the favored racial group but must instead be designed to “work the least harm possible to other innocent persons competing for the benefit” (5) “race-conscious admissions policies must be limited in time.” 
ii. Classification on the Basis of Gender or Legitimacy
1. Gender as a Quasi-Suspect Classification

· Laws classify on basis of gender are “quasi-suspect” and subject to intermediate or mid level scrutiny under equal protection provision of 5th and 14th Amend. 
· Test: Discrimination is unconstitutional unless it is shown to be supported by an “exceedingly persuasive justification.” The burden of justification is demanding and requires the defender of the measure to convincingly demonstrate that 
· 1) the classification serves “important governmental objectives” that do not rely on archaic or “overbroad generalizations about the different talents, capacities, or preferences of males and females”
· 2) These objectives are “genuine” in the sense that they “describe actual state purposes, not rationalizations for actions in fact differently grounded” AND
· 3) the discriminatory means employed are “substantially related to the achievement of these objectives. 
a. Like race and national origin, gender is an immutable trait
b. Applies to laws that discriminate against both men and women 
c. Law that requires or permits individuals to be treated differently on account of their sex will be deemed to involve discrimination even if it happens that in the aggregate, men and women as groups are treated equally
d. Important and Legitimate Objectives
i. Remedying past societal discrimination is an objective that may sometimes justify a classification that favors women
e. Proof of Actual Purpose
i. Legislature may have recorded its purpose in text or legislative history; if not, the classification’s defender must produce other evidence demonstrating that the alleged goal was in fact the actual purpose for the challenged gender discrimination
f. Means Substantially Related to Goal
i. Once shown gender class. Was adopted to achieve an important and genuine governmental purpose, the defender must also demonstrate that the discriminatory means are substantially related to that objective. 
1. EG: required Gov’t to showt hat it was necessary to discriminate to achieve its goal 
ii. If non-disc. Alternatives were available, then the government gained nothing by discriminating 
iii. Gender may not be used as a proxy for other factors that are gender neutral
iv. Difference between classifications that use gender itself as a stereotyp and classifications that are based on traits disproportionally or exclusively associated with one gender. 
1. Former is prohibited, latter may survive the “substantially related” test if it is not a pretext for gender stereotyping
g. U.S. v. Virginia: Court stated that it was not “equating gender classifications, for all purposes, to classifications based on race or national origin,” implying that at least in some cases the level of scrutiny is the same 
2. Legitimacy
a. Intermediate/mid-level scrutiny is applied to laws that classify on basis of legitimacy and discriminate against children born to unmarried parents 
i. Require the statuteory classification to be substantially related to an important governmental objective
ii. Should be slightly less rigorous than what is now employed in gender cases 
iii. Other Possibly Disfavored Bases of Classification
1. Rejection of New “Suspect” and “Quasi-Suspect” Classes
a. SCOTUS unwilling to recognize new bases of classification as being “suspect” or “quasi-suspect” for equal protection purposes. 
b. City of Cleburne v. Cleburne Living Center: Rejected mental retardation as a quasi-suspect classification and strongly implied no new suspect or quasi-suspect classes will be recognized. 
2. Discrimination against Out-Of-Staters
a. TEST Employed=enhanced rational basis test to review laws that discriminate against current or former out-of-staters

b. State laws that discriminate against persons from other states are subject to challenge under (1)Commerce Clause (2) Privileges and Immunities Clause (Art. IV, § 2) (3) or as impairing the right to travel under the Equal Protection Clause or the Priviliges and Immunities Clause of 14th Amend.  
3. Discrimination Against the Mentally Retarded

a. City of Cleburne v. Cleburne Living Center: SCOTUS expressly refused to treat mental retardation as a “quasi-suspect classification” that calls for “intermediate-level of scrutiny” and only need rational basis. But, court ruled that denying permission to operate a group home for the mentally retarded, the City of Cleburne had violated the Equal Protection Clause “[b]ecause in our view the record does not reveal any rational basis” for the denial. Instead the city’s action “appears to us to rest on an irrational prejudice against the mentally retarded . . . .” Therefore, looking into and weighing the actual motives. There was considerable evidence that ban on group home for mentally retarded was product of “irrational prejudice” including the language in the ordinance itself that barred homes “for the insane or feeble-minded or alcoholics or drug addicts.” Thus, there was actual evidence that the purpose was an illegitimate one, causing the court to show less than usual deference to the hypothetical purposes offered by the measure’s defenders. 
i. Test: If the actual purpose stated in the law, or evident, is illegitimate, the court will look at that purpose. 
ii. Dissent (Marshall, Brennan, Blackmun):  Objected because it was not traditional rational basis 
4. Discrimination on the Basis of Sexual Orientation

a. Uncertain whether it will have a rational basis or enhanced rational basis test
b. Lawrence v. Texas, O’Connor, Concur: voted to invalidate the state statute solely on Equal protection clause. Doing so she applied a rational basis standard of review, without discussing any heightened standard
c. Obergefell v. Hodges: did not express position on the test, but the tone one can infer it would be subject to heightened scrutiny. 
iv. Equal Protection and Fundamental Rights

1. Laws that classify in ways that infringe exercise of fundamental const. right will be upheld only if they survive strict scrutiny 
2. Rights are fundamental for equal protection in two ways
a. 1) Due Process liberties (interests that qualify as fundamental liberties under the Due Process Clauses of the Fifth and 14th Amendment)
b. 2) Equal protection liberties—implied liberty interests that are deemed to be fundamental for equal protection purposes even though they do not enjoy fundamental liberty status under Due Process Clause (right to vote, freedom to travel, 
3. Impairment of right must exceed minimum threshold (classification must infringe or impinge on the right in question by substantially interfering with it) 
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h. Korematsu v. US (Black): On May 9, 1942 under Civilian Restrictive Order No. 1, based on Executive Order 9066, Japanese-Americans were ordered to move to relocation camps in light of the United States’ involvement in World War II. Civilian Exclusion Order No. 34 specifically excluded Japanese Americans from remaining in San Leandro, California, a region designated as a “Military Area.” Korematsu (defendant) was an American citizen of Japanese descent who was convicted by the United States Government (plaintiff), in federal district court for violating Civilian Exclusion Order No. 34. No questions were raised as to Korematsu’s loyalty to the United States. The Ninth Circuit Court of Appeals affirmed the conviction, and the United States Supreme Court granted certiorari.
i. Held(Black): Although all legal restrictions which restrict the civil rights of a single racial group are automatically suspect, it does not follow that all such restrictions are automatically unconstitutional. Such restrictions are subject to rigid scrutiny by the courts, and will only be upheld in instances of a “pressing public necessity.” A comparison is made of the present case to a prior decision in Hirabayashi v. United States, 320 U.S. 81 (1943), that upheld a conviction for the violation of a curfew order by a Japanese American during World War II. It was determined in Hirabayashi that the order was designed as a “protection against espionage and against sabotage.” Applying Hirabayashi to the present case, it is within the power of Congress and the executive branch to exclude Japanese Americans from the West Coast war area during World War II when the United States is in conflict with Japan. Like the curfew order, the same concerns over preventing espionage and sabotage constitute a sufficient “pressing public necessity” to justify excluding Japanese Americans from their homes in particular areas during the war effort. It does not matter that many Japanese Americans remain loyal to the United States because the military has determined that many others retain loyalties to the Japanese government. The United States Government does not have the resources to make individualized determinations of loyalty during the war effort, therefore exclusion of Korematsu from the West Coast, regardless of his personal loyalties, is justified because of the existence of a “pressing public necessity.” The decision of the court of appeals is affirmed.

ii. Concurrence (Frankfurter, J.): Civilian Exclusion Order No. 34 clearly makes it a crime for Korematsu to remain in the Military Area during World War II. Both Congress and the executive act constitutionally in passing the Order based on the powers given to the government under the Constitution to “wage war successfully.” The constitutionality of the particular Civilian Exclusion Order should be judged within the context of the war in which it is enacted. The power to enact exclusionary measures such are justified if the circumstances of war necessitate it, as they are in this case.
iii. Dissent (Roberts, J.): The undisputed facts exhibit a clear violation of Korematsu’s constitutional rights. The total exclusion of Japanese Americans from the West Coast for the duration of the war is a far more significant violation of their rights than the curfew provision at issue in Hirabayashi. In the present case, Korematsu was convicted because he refused to submit to imprisonment in an internment camp by the government despite a lack of inquiry into his loyalty to the United States. Additional Executive Orders were issued that severely restricted the travel of Japanese Americans, and thus Korematsu found himself in a predicament where he was faced with violating the travel restrictions or being imprisoned because he unlawfully remained in his home in violation of the Civilian Exclusion Order. The existence of two laws with which equal compliance is impossible effectively deprives Korematsu of his due process rights under the Constitution because it makes him a criminal regardless of what action he chooses. The Civilian Exclusion Order should have been found unconstitutional.
iv. Dissent (Murphy, J.): Congress and the executive exercised unconstitutional authority, and the Civilian Exclusion Order itself is motivated by racism. The military is justified in making these types of decisions, but power to do so is limited by the judicial process which determines the reasonableness of its actions when they conflict with other important liberty interests. The majority should have only looked to whether the exclusion of Japanese Americans from their homes “reasonably related” to the United States’ interest in preventing espionage and sabotage. Applying this standard, the exclusion of all Japanese people as a whole from their homes on the West Coast is not reasonably related to preventing these dangers. To conclude that the exclusionary provision is related to espionage and sabotage is to justify the Civilian Exclusion Order on racist grounds and assert that Japanese Americans as a class are more likely to commit these crimes than other racial groups. Even if some Japanese Americans are more likely to commit such acts, this is not a sufficient reason to adopt a racist exclusionary measure which affects all Japanese Americans as a group.
v. Dissent (Jackson, J.): The authority of the military to enact provisions like the Civilian Exclusion Order is not unlimited. Whenever the military decides to act in this way to protect its security interests in a war area, the need for protection based on the situation on the ground is likely very grave. However, even in light of these pressing circumstances, the military’s actions are constrained by the Constitution. The judiciary is ill-equipped to evaluate the reasonableness of military decisions, however, it should not acquiesce to the decisions of military superiors when these decisions are clearly unconstitutional. The Civilian Exclusion Order in the present case is clearly unconstitutional.
i. Loving v. Virginia: In June 1958, Mildred Jeter, an African American woman, and Richard Loving, a Caucasian man (defendants), were married in the District of Columbia pursuant to its laws. They later moved to Virginia (plaintiff) and resided in Caroline County. The laws of Virginia, however, banned interracial marriages within the state. In October 1958, the Lovings were indicted for violating the Virginia law. They plead guilty and were sentenced to one year in jail, but the trial court suspended the sentence for twenty-five years on the condition that the Lovings would leave Virginia and not return to the state together for twenty-five years. The Lovings then moved to the District of Columbia, but filed suit in state trial court to vacate the judgment against them on the grounds that it violated the Equal Protection and Due Process Clauses of the Fourteenth Amendment. The Supreme Court of Appeals affirmed the constitutionality of the Virginia statutes and upheld the convictions. The Lovings appealed to the United States Supreme Court.
i. Held (Warren): State bans on interracial marriages were passed as a reaction to slavery and have been present since the colonial period. Such bans were affirmed by the Racial Integrity Act of 1924, passed during a period of extreme nativism following World War I. However, in the fifteen years preceding the Lovings’ case, fourteen states had repealed their own similar bans on interracial marriage. In the present case, the Commonwealth of Virginia seeks to uphold its interracial marriage ban on the grounds that it furthers a legitimate state purpose of preserving racial integrity and preserving racial pride. Virginia also argues that the regulation of marriage has traditionally been left to the states under the Tenth Amendment. Finally, Virginia argues that the meaning of the Equal Protection Clause suggested that it is only obligated to apply its laws equally among different groups of people. Thus, it argues that it is complying with its obligation by preventing interracial marriage for all people, not just Caucasians. The argument that the mere equal application of a law is enough to overcome the Fourteenth Amendment’s prohibition on invidious racial discrimination is rejected. Virginia’s statute is motivated solely to restrict marriage based on race, and by precedent, such laws have been found to be a threat to equality. At the very least such race-based classifications are subject to strict scrutiny and cannot be upheld unless they are shown to accomplish a permissible state objective independent of the racial discrimination. In the present case, there is no legitimate overriding purpose independent of invidious racial discrimination that justifies Virginia’s classification. The Virginia statutes violate the Equal Protection and Due Process Clauses of the Fourteenth Amendment, and the judgment of the court of appeals is reversed.
ii. Concurrence (Stewart, J.): As expressed in McLaughlin v. Florida, 379 U.S. 184 (1964), and restated here, “it is simply not possible for a state law to be valid under our Constitution which makes the criminality of an act depend on the race of the actor.”
j. Washington v. Davis: Davis (plaintiff) was an African American man who, along with another African American man, applied for admission to the Washington, D.C. police department. Both men were turned down and brought suit in federal district court against Washington (defendant), the mayor of Washington, D.C., alleging that the police department used racially discriminatory hiring practices by administering a verbal skills test (Test 21) disproportionately failed by African Americans. The district court held for Washington, but the court of appeals reversed on the grounds that Test 21 was unconstitutional because of its disproportionate impact on African Americans, regardless of whether the police department’s motive was to use the test to discriminate against a particular race. The United States Supreme Court granted certiorari.

i. Held (White): The purpose of the Equal Protection Clause is to prevent official conduct that discriminates on the basis of race. However, the Court has never adopted a rule which invalidates official conduct that merely has a disproportionate impact on a particular racial group without evidence of a discriminatory purpose. A discriminatory purpose can be inferred from the totality of the facts, including the fact that a law burdens one race more heavily than another. However, the mere instance of a disproportionate impact does not, without more, trigger strict scrutiny by the courts. Applying these principles to the present case, the administration of Test 21 by the Washington, D.C. police department does not, by itself, indicate a discriminatory purpose. The test itself is neutral on its face and was administered to all applicants to ascertain whether they had reached a particular level of verbal skill necessary for becoming a successful police officer. African Americans that failed the test cannot assert a violation of their right to equal protection of the laws any more than Caucasian applicants that also failed the test. Under Title VII, when challenging hiring and promotion practices that disqualify substantially disproportionate numbers of blacks, a discriminatory purpose need not be proved. Under Title VII, government actors are required to demonstrate that their hiring practices are not discriminatory based on a strict scrutiny standard of review. However, this heightened standard of review is not necessary in applying the Fifth and Fourteenth Amendments to the present case as there is no indication that the Washington, D.C. police department acted with a discriminatory purpose in administering Test 21. Thus Washington, D.C. did not act unconstitutionally in its hiring practices. The judgment of the court of appeals is reversed.
ii. Concurrence (Stevens, J.): The line between a disproportionate impact and discriminatory purpose is not always as bright as the majority suggests. In some cases, for example, the disproportionate impact on a racial group can be so severe as to constitute a prima facie case of a discriminatory purpose.
iii. Dissent (Brennan, J.): At a minimum, Washington should be required to prove that Test 21 bears a direct relationship to measuring job-related skills or predicting job performance. Not requiring this proof risks the possibility that applicants with generally good verbal skills will pass the test more often than others, regardless of whether they actually possess sufficient job-related skills. A higher level of scrutiny should have been applied to Washington’s hiring practices in this case.
k. Fisher v. Univ.of Texas: The University of Texas at Austin (the University) (defendant) is a prestigious institution of higher learning. Prior to 1996, the University maintained an admissions program that considered an applicant’s race as one of two factors in determining admission. This was held to be unconstitutional in 1996 by the United States Court of Appeals for the Fifth Circuit in Hopwood v. Texas, 78 F.3d 932 (1996). Subsequently, the University ceased considering race as a factor in admissions. The Texas state legislature adopted a new statute, referred to as the Top 10 Percent Law, which granted automatic admission to all public colleges in Texas to all students in the top 10 percent of their classes at Texas high schools. In 2004, the University revised the admissions program again, because the University determined that there was no critical mass of minority students enrolled in the University. Under this program, the University considers the applicant’s academic index, which is calculated from the applicant’s test scores and high school academics, and personal-achievement index, which is based on an applicant’s potential contribution to the University. Race was considered as a component of the personal-achievement index. Race was not assigned a numerical value but was considered a meaningful factor. In 2008, Fisher (plaintiff) applied for admission to the University. Fisher was Caucasian and was denied admission. Approximately 29,500 students applied for admission that year, and only 12,843 were admitted. Fisher sued the University, claiming that the admissions program violated the Equal Protection Clause of the Fourteenth Amendment. The district court granted summary judgment to the University, and Fisher appealed. The United States Court of Appeals for the Fifth Circuit affirmed the district court, and Fisher petitioned the United States Supreme Court for review.
i. Held (Kennedy): A public college may consider race as a factor in admissions only if the admissions program is narrowly tailored to further a compelling governmental interest. The United States Supreme Court has previously held that the interest in the educational benefits flowing from a diverse student body qualifies as a compelling governmental interest. Regents of University of California v. Bakke, 438 U. S. 265 (1978). A public university’s educational judgment that diversity is essential to the educational mission of the university is entitled to deference. However, the application process must be narrowly tailored to achieve this purpose. A university is not entitled to deference on this issue. The application process must be proven to be narrowly tailored, and the courts must determine that the program ensures that applicants are evaluated as individuals. Race cannot be the defining feature of an applicant’s application. Grutter v. Bollinger, 539 U.S. 306 (2003). Here, the district court and the United States Court of Appeals for the Fifth Circuit deferred to the University’s decision that the University’s application process was narrowly tailored to achieve a critical mass of minority-student enrollment. This deference is not consistent with the strict-scrutiny standard established by Grutter. The University must prove that no workable race-neutral alternative would produce the educational benefits of diversity. Therefore, the case must be remanded back to the court of appeals to determine whether the application process satisfies the strict-scrutiny standard. Accordingly, the judgment of the court of appeals is reversed.

ii. Concurrence (Thomas, J.): The court of appeals did not apply strict scrutiny in this case. Additionally, Grutter should be overruled, because the Equal Protection Clause categorically prohibits the use of race in state-university admissions.
iii. Concurrence (Scalia, J.): The Constitution prohibits government discrimination on the basis of race, including in state educational programs. However, the parties did not request that Grutter be overruled.
iv. Dissent (Ginsburg, J.): The facts of this case show that the University’s policy is permissible under strict scrutiny. Policies that disclose the consideration of race are preferable to policies that have the same effect, but conceal racial consideration. The Top 10 Percent Law was adopted in response to the previous race-conscious admissions program being held unconstitutional, and it was driven by racial considerations. The current process includes race as a factor of a factor of a factor of a factor and was adopted after a thorough analysis. The admissions program is narrowly tailored to achieve the necessary diversity to advance the University’s educational mission.
l. Obergefell v. Hodges: In response to some states legalizing same-sex marriage, various states enacted laws and constitutional amendments defining marriage as between one man and one woman. When James Obergefell’s (plaintiff) partner, John Arthur, became terminally ill, the pair decided to marry. The couple wed in Maryland, where same-sex marriage was legal. After Arthur died, however, the couple’s home state of Ohio refused to list Obergefell as Arthur’s surviving spouse on the death certificate. April DeBoer and Jayne Rowse (plaintiffs), a same-sex couple living in Michigan, adopted three children. Because of a state ban on adoptions by same-sex couples, DeBoer and Rowse could not both be legal parents to their children. Ipje DeKoe and Thomas Kostura (plaintiffs) got married in New York before DeKoe was deployed to Afghanistan with the army reserve. They later moved to Tennessee, which refuses to recognize the union. These and similarly situated plaintiffs separately sued state officials (defendants) charged with enforcing state marriage laws in federal courts in Michigan, Kentucky, Ohio, and Tennessee, alleging violations of their rights under the Fourteenth Amendment. The district courts found for the plaintiffs in each instance, but the state officials appealed to United States Court of Appeals for the Sixth Circuit. The court of appeals consolidated the cases and reversed, holding that states were under no constitutional duty to license or recognize same-sex marriages. The plaintiffs petitioned the United States Supreme Court for certiorari, which was granted.
i. Held:  Same-sex couples have a constitutional right to marry protected by the Due Process and Equal Protection Clauses of the Fourteenth Amendment. Marriage is a fundamental right protected by the Due Process Clause. For example, in Loving v. Virginia, 388 U.S. 1 (1967), the Court struck down anti-miscegenation laws that interfered with the right to marry. Similarly, in Zablocki v. Redhail, 434 U.S. 374 (1978), the Court invalidated state laws limiting the ability of individuals with unpaid child support to marry. Ultimately, the four principles underpinning the protection of the right to marry apply equally to opposite and same-sex couples: (1) the right to choose whether and whom to marry is “inherent in the concept of individual autonomy”; (2) the right serves relationships that are equal in importance to all who enter them; (3) assuring the right to marry protects children and families, which implicates the myriad of rights related to procreation and childrearing; and (4) lastly, marriage is the very “keystone of our social order” and foundation of the family unit. Though marriage has historically been viewed as between opposite-sex couples, the institution has changed over time, including through the changing legal status of women. Similarly, while same-sex relationships were once forbidden, in Lawrence v. Texas, 539 U.S. 558 (2003), the Court held that same-sex couples had an equal right to intimate associations. Refusing to allow same-sex couples to marry denies them a myriad of legal rights, including those related to taxation, insurance benefits, intestate succession, spousal evidentiary privileges, child custody and support, etc. In this instance, the liberty interest protected by due process intersects with the right to equal protection, and same-sex marriage bans violate both. Therefore, states must issue marriage licenses to same-sex couples. Further, states must recognize lawful out-of-state marriages between same-sex couples. All contrary laws are struck down. The court of appeals is reversed.

ii. Dissent (Scalia, J.): An unelected committee of nine lawyers has stopped the debate and the democratic process on this issue. There is no question that those who ratified the Fourteenth Amendment could not possibly have intended for it to eliminate the traditional and, at least at that time, universal understanding of marriage. The justices are selected for their skill as lawyers, not policymakers, and in are in no way representative of the rest of the country.

iii. Dissent (Roberts, C.J.): Although there are strong arguments for the inherent fairness in recognizing same-sex marriages, this should be left to individual states to decide. The Constitution does not define marriage, and states should be free to define it as they will, including maintaining the traditional definition of marriage recognized throughout history. The Court has usurped the right of the people to make such a decision through the democratic process and denied same-sex marriage the legitimacy that comes with that. Marriage developed as a means of ensuring children were cared for by two parents. The Court has warned of the dangers of finding new, implied fundamental rights as a matter of substantive due process, as the Court fatefully did in Dred Scott v. Sandford, 19 How. 393 (1857) and Lochner v. New York, 198 U.S. 45 (1905). The Court is acting as a super-legislature and substituting its own judgment for the law. Further, if same-sex marriage is valid, there is no good argument why plural marriage should not be. Finally, the Court fails to conduct the traditional Equal Protection Clause analysis before declaring the clause to be violated.
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