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I. History & Development of the Constitution
a. Pre-Constitution:
i. Crown of Great Britain
ii. Chartered Companies (provided services and had power to run State as government)
iii. Colonial Government
iv. State Government and Continental Congress
b. Historical Constitutions
i. Articles of Confederation (1781)
1. Each state with had one delegate in Congress—so one vote per State
2. Unanimous consent required 
3. No separate executive—President elected by Congress.
4. In 1783, there was a formal transfer of sovereignty from the crown to the PEOPLE. 
5. Created an alliance or confederation to which the 13 former colonies belonged. 
ii. Federal Constitution (1788)
1. Increased the power of the National Government 
iii. Constitution of Confederate States
1. Eleven States that succeeded I the Union were forming a new nation so wrote a constitution. 
iv. 50 State Constitutions (1861)
1. Sometimes state provides more rights than Federal Constitution.
c. Federal Constitution (1788):
i. When draft completed, it was sent directly to the people for verification, not the States. 
ii. Increased Power of Nat. Govt. and relinquished the idea that States were sovereign. 
iii. Divides and limits the power of government—promotes individual liberty and popular sovereignty. 
iv. Structure
1. Divided Powers:
a. Horizontally: Among three branches of federal government
i. Each distinctly constituted
b. Vertically: Between federal and state government
i. National has limited power and whatever they give up is given to the States. 
2. Amendment—ratification by States 
a. Structural safeguard against abuses.
v. Substance
1. Rights:
a. Original text: Habeas Corpus, Contracts, Slavery
b. Bill of Rights: Speech, Press, Due Process, etc. 
2. Articles (7):
a. Article I—Congress
i. Section 8—Enumerated Powers
b. Article II—Executive
i. President shall take care that the laws be faithfully executed and shall commission all officers of the US.
c. Article III—Judiciary
d. Article IV—Inter-State Relations
i. Full faith and credit clause
ii. Privileges and Immunities Clause
e. Article V—Constitutional Amendments
f. Article VI—Supremacy
i. All treaties are entitled to supremacy
ii. Only laws that are consistent with Constitution are entitled to Supremacy
g. Article VII—Ratification 
3. Amendments (27):
a. Bill of Rights = Amendments 1-8
i. Enacted to shield individuals from Federal govt. power
ii. Originally applied only to Federal govt.
iii. Extended to State govt. w/ 14th amendment in 1868.
d. Major Themes in Constitutional Law Part I:
i. Judicial Review	
ii. Federalism 
iii. Separation of Powers


II. Judicial Review
a. Power and role of Supreme Court
i. Source of authority
1. Body of law that interprets the Constitution—makes CL. 
2. Makes the Constitution binding law
3. Reviews actions of two other branches—power to invalidate their acts.
ii. Counter-majoritarian difficulty?
iii. Courts have the power to invalidate actions of legislative and executive branch—makes the court a co-equal branch of govt.
iv. Art III is the ceiling on federal jurisdiction. 
b. Interpretation
i. Theories of Review
ii. Role of Politics and Ideology 
c. Marbury v. Madison:
i. Facts: President Adams elected 42 justices for the peace two days before he left office. When Thomas Jefferson took office, he ordered his secretary of state, Madison, to withhold commissions from 17 of the justices, including Marbury. 
ii. Issues: 
1. (1) Has the applicant a right to commission he demands?
2. (2) If he has a right, and that right has been violated, do the laws afford him a remedy?
3. (3) If they do afford him a remedy, is it mandamus issuing from this court?
iii. Right to commission:
1. Nomination—ART II, Section 2 “President shall nominate”
2. Appointment—ART II, Section 2 “by and with advice and consent of senate, shall appoint”
3. Commission—ART II, Section 3 “take care faithfully…and commission”
a. Affix the seal of US and then commission papers
4. RIGHT VESTED SO COMISSION MANDATORY. 
iv. Right affords a remedy?
1. REMEDIES SPECIFIED BY POSITITVE LAW and COMMON LAW REMEDIES:
a. Legal remedy is afforded when examinable in a court of law. Courts can use discretion to fashion a legal remedy if not specified by positive law.
2. POLITICAL REMEDY IS DIFFERENT. Can’t go to a court of law for a political remedy—just can vote politician out of office. 
v. Mandamus of the Court:
1. Marbury came to SC because of the Judiciary Act which purports to give jurisdiction to SC for cases that have to do with writ of mandates.
a. But this law is inconsistent with ARTICLE III of the Constitution which states:
i. SC has original jurisdiction for cases affecting ambassadors, other public ministers and consuls, and where state is a party. Otherwise, only appellate jurisdiction. 
vi. RULE: Constitution is Supreme law of the land so when a law is inconsistent with the Constitution, it becomes invalid.
a. Don't want to give Congress too much power because they are the people and people will get amused with trends and fads. 
vii. RULE:  SC may declare actions or laws made by other branches of government unconstitutional. 
viii. RULE: Courts are ultimate arbitrators of constitutional meaning.
d. Judicial Supremacy:
i. If Constitution is Supreme and SC is final interpreter of Const, does that mean SC is Supreme?	
1. People are supreme because can pass amendments to overrule SC decisions. Short of constitutional amendment, SC has final say in what Const. means. 
ii. Ways to circumvent:
1. By Statute
2. By Const. Amendment
3. By Appointing new justices
4. Ignoring SC
a. SC can fix its own mistakes by overturning prior precedent.
b. Tends to be the only exception to stare decisis used only in rare situations
iii. Effect of Supreme Court judgments:
1. On the parties
2. On similar person and facts
a. not binding but predictive
3. On lower federal courts
4. On state courts & officials
a. Federalism & supremacy
5. On SC itself 
a. Stare decisis
iv. Cooper v. Aaron:
1. Facts: After Brown v. Board was decided and de-segregation ordered by the SC, Arkansas school began desegregation. Then, governor says school off-limits to black children (called nat. guard—state power). District court ordered school to admit black people-then governor appealed to president. Meanwhile, judge refused desegregation. Case gets to SC. Eisenhower sent troops.
2. Held: Art VI makes constitution and laws the fundamental and paramount of nation.
a. Supremacy clause applied to State; All state and municipal officials take oath to uphold it. 
b.  No state can war against the Constitution.
3. Signed by all nine justices—the only SC case in history. 
4. RULE: A Supreme Court decision cannot be unconstitutional—it is the supreme law of the land and must be followed until challenged. 

III. Justiciability
a. A case must be justiciable in order for a court to hear it; otherwise, cant
b. Severe limitation on courts power—keeps it a co-equal branch of government
c. Judicial Power extends only to cases and controversies 
d. Justiciability Doctrines:
i. Advisory Opinions
ii. Standing
iii. Ripeness
iv. Mootness
v. Political Question
vi. Constitutional Avoidance
e. Flast v. Cohen: Limiting business of federal courts to questions presented in an adversary context and in a form historically viewed as capable of resolution through the judicial process—handed down from Britian to US.

f. Advisory Opinions
i. Without a live case or controversy before it, and the ability to render a final judgment affecting the parties’ rights, any decision made by a federal court is nothing more than advice  Esto the parties. Some state courts have the power to do this, but not Article III courts.
ii. RULE: Federal courts cannot give advisory opinions; must be able to make a judgment affecting parties rights.
iii. Example: US signed peace treaty with England and then England and France were at War. French ships in US but Britian didn't like. Washington didn't know what to do—SC cant solve because that advice! 
g. Standing
i. Refers to the capacity of the litigants and whether they have the requisite stake in the outcome of the litigation to make them vigorous advocates for their claim or defense (per the adversarial nature of our judicial process). 
ii. Without rights on the line or concrete facts to adjudicate, a court does nothing more than render an advisory opinion.
iii. Standing Elements:
1. Discrete & Palpable Injury
2. Caused by D’s (alleged) Action
3. Remediable by Court
4. Violating P’s personal rights (at stake)
a. Elements 1-3: imposed by Art III (absolutely necessary)
b. Element 4: self imposed by SC (can be relaxed)
c. Must be satisfied at ALL levels of litigation
i. Pleading stage: Factual allegations sufficient
ii. Pre-trial stage: Specific facts/ triable evidence
iii. Trial: Proof by preponderance of the evidence



iv. Discrete and Palpable Injury
1. Discrete: Distinct & Particularized—unique to party or group represented by party (cannot be generalized)
2. Palpable: (1) Easily Perceptible—must articulate injury w/ specificity; (2) Not abstract—intangible or philosophical doesn't qualify; (3) Judicially cognizable—Historically resolvable by courts
3. What are judicially cognizable injuries: (1) Righs created by American judicial system AND (2) CL Rights (right to prop, person, etc).
4. Not Judicially cognizable: Injury to public rights—i.e. Right to clean environment; or accusing president of going into war. 
5. Clapper v. Amnesty
a. Facts: Clapper is head of NSA & Amnesty is human rights org. Amnesty claims that NSA Surveillance violates 1st and 4th amendments b/c search & seizure w/o warrant & no free speech. Arguing that the NSA when talking to people from overseas is intercepting communications. INJURIES CLAIMED: (1) fear communications are heard (2) inability to perform jobs i.e., lawyer confidentiality (3) extraordinary precautions to avoid surveillance, i.e., flying across world.
b. Held: INJURIES TOO SPECULATIVE. Everyone’s phone getting intercepted. 
v. Causation
1. Plaintiffs injury must have been caused by defendant allegedly illegal conduct
2. Must be premised on specific and plausible allegations of fact establishing a tangible cause
3. Allen v. Wright:
a. Facts: Allen is secretary of treasury. IRS begun to grant tax-exempt status to racially discriminatory private schools—contributions to schools can be deducted from income tax. Wright goes to public school and once desegregated, resegregated because of white flight. 
b. HELD: Injury was discrete and palpable; However, line of causation runs through third parties—parents taking children out of public school to private)—so the line of causation is broken and standing is not established—true whenever third parties are there in injury of causing events. 
4. Causation must be proven at every stage; party invoking fed juris. has burden of proof. 
vi. Redressability—Remediable by Court
1. Court must be able to fashion a remedy that will alleviate plaintiff’s injury, otherwise just advice. 
a. Marbury: lack of jurisdiction so not remediable. 
b. Flip-side of Causation inquiry: i.e. cant force whites back into schools—can make non-tax exempt but what will that do?
2. Linda R.S. v. Richard: Rich failed to pay child support and Linda wants local DA to prosecute him; but putting him in jail wont give her child support. 
3. Warth v. Seldin: Invalidating exclusionary housing ordinance does not necessarily result in more affordable housing.
vii. Plaintiff’s Personal Rights at Stake
1. Court wont let you assert someone else’s right. 
a. Example: You stash drugs in neighbors house and you get arrested for it and then you bring a suit asserting neighbors fourth amendment rights…cant do that. 
2. Jus Tertii Standing—Plaintiff must allege the violation of a right that is personal to her.
3. Prudential element—To avoid needless friction with other branches; policy based so court can make exceptions. 
a. Not the same with ART III Restrictions
h. Ripeness
i. A case brought before the π has actually been injured is unripe (premature) because:
1. The injury may never occur; hence, judicial intervention would have been unnecessary; OR
2. Future facts may shape the nature or scope of injury, affecting resolution of the case
ii. Susan B. Anthony List v. Diehaus RULES:
1. Ripeness is a question of timing
2. After injury incurred-no problem
3. Before injury incurred:
a. Must be a credible threat of enforcement
i. Fair certainty that a case or controversy will emerge
ii. Past history can be probative
b. Facts must be sufficiently concrete
i. If later facts could alter adjudication, must wait
ii. But, if facts are unlikely to change—and important rights are at stake—pre-enforcement challenge is ok. 


i. Mootness
i. A case must remain “live” at all stages of litigation (from complaint through final appeal). If the injury abates (e.g., time sensitive), then decision by a court is merely advice. 
ii. Exception to this is a case that is capable of repetition, i.e. abortion. 
iii. Only applies to injunctive relief—case for damages are never moot.
iv. Situation where both unripe and moot at the same time: Lyons, black LA man, subject to chokehold by LAPD. Case is moot because choke is over but exception because might happen again-unripe because hasn't happened yet. 
j. Political Question
i. When constitutional question is not appropriate for judicial resolution.  Not all constitutional questions are appropriate for judicial resolution. Sometimes constitution vests final decision making authority in one of the political branches (pardons, impeachments). 
ii. A federal court lacks jurisdiction over a constitutional question if:
1. It is not susceptible of legal resolution because it involves the exercise of political discretion.
a. Constitution commits the question to the discretion of one of the political branches
iii. Distinguish between: 
1. Political cases (which are justiciable)—ELECTION DISPUTES & 
2. Political questions (which are not)—IMPEACHMENT
iv. Walter Nixon v. US:
1. Facts: Nixon was federal judge. He was impeached for taking bribes. The Senate appointed a committee to hear the case and then the Senate would make the ultimate decision. Nixon argues that the senate must try his case and not the committee.
2. HELD: Since the senate has the final say, a court cannot intervene and hear this case. It's a political question case so must give it to the political branch rather than judicial for a decision. 
3. Requisites for Political Question: 
a. Branch must have power to decide the issue
b. Its decision must be final/authoritative 
4. Broader Principles in Political Question:
a. Interference with political branch discretion
b. Especially in context of impeachment
i. Unelected branch removing elected officials or protecting one of their own (judge)
ii. Judicial involvement can prejudice criminal case
iii. Interegnum uncertainty (pending judicial review)
5. Historical record: Framers intentionally gave power to impeach to Congress, not Judiciary
k. Constitutional Avoidance
i. Court wants to avoid the use of judicial review when possible. These aren’t ART III commands, just another set of prudential rules of self-restraint to avoid the use of judicial review except when necessary. 
ii. RULES:
1. Exercise power of judicial review only as a last resort
a. Sequence of adjudication in a case
i. Decide state issues 1st [Siler Doctrine]
ii. Decide federal statutory issues 2nd
iii. Decide federal Constitutional questions last
b. Construe statutes as to render them constitutional
i. If theres a fed. stat. and can be interpreted as both con and uncon, court is required to interpret as con. 
c. Decide cases on narrowest grounds
d. Decide cases only if brought by persons whose rights are violated, not by interlopers


IV. FEDERAL POWER—ARTICLE I (CONGRESS)
a. FEDERALISM—division or allocation of power between the central government and the states. 
i. It is up to the SC to mediate the split of power and decide who gets what.
ii. Theories of federalism:
1. Scope of federal power is story of federalism—national power v. state rights
2. Political theory decentralized government—(1)more sensitive to heterogeneous society; (2) more diffused & responsive, more dramatic.
3. Historical basis Evolution of US Govt—Royal chartersColoniesStatesArticles of confedCon.
4. The framers split the atom of sovereignty—significant compromises over State sovereignty.  

b. SOURCES OF POWER:
i. RULE: U.S. Legislative powers limited to enumerated powers in ART 1, Section 8. 
1. Article I, §1 - says Congress has powers “herein granted”
2. Article I, §8 = Congress only has 17 enumerated powers 
a. Small exception: Amendments 13-15 (civil rights) expressly grants Congress power to enforce.
ii. RULE: State legislative power unlimited
1. Except by Art. I, §10 (No states shall…)
2. Suggests general powers
iii. RULE: When enumerated, federal power is supreme (supremacy clause)
1. If in excess of enumerated, it is void. 
2. If both US and State have a law, & can follow both at the same time, do so. If cant, fed wins. 

c. DOCTRINE OF IMPLIED POWER
i. In addition to those powers specifically granted to Congress, may exercise incidental power.
1. Theories:
a. Art. I, §8, ¶18: “necessary and proper clause” - applies to enumerated powers (it is not a new power)
b. Art. of Confed. specifically said all power not expressly delegated to Cong. was reserved for the States. However, Const. deleted the word “expressly.” Thus, alluding to implied powers. 
ii. McCulloch v. Maryland
1. Facts: US sets up bank in Maryland. The state of Maryland tries to tax notes that bank issued. The issue is whether State can impose a tax on federal bankState cannot tax a bank because would go against the supremacy clause. But it depends on whether the Bank is Constitutional. Next, issue is can Congress incorporate a bank?
2. Analysis: It is not a power that Constitution grants to Congress. Since not an express power, have to look at Constitutional Interpretation. 
3. Theories of Interpretation:
a. Textualism: Constitutional text should be strictly construed. Here, not valid.
b. Original Intent: What did framers have in mind when they wrote the 17 clauses? 
c. Dynamic (living Constitution): Constitution intended to be a living, organic document, meant to grow and adapt to society. Here, doomed if doesn't have Nat’l Bank. 
d. Non-interpretivism: Don't look at Constitution, look outside of it to other sources of law and this was a very prominent theoryTheoretical justification for broad federal power.
4. Held: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional”
5. RULE: RATIONAL BASIS TEST:
a. LEGITIMATE ENDS; and
i. Congress’ enumerated powers
1. This is where the bulk of analysis is.
ii. As long as Congress acts to accomplish one of its enumerated powers, then we defer to them to decide how to do that. 
iii. States=police power (health, general welfare, safety)
iv. It doesn't really matter what the federal govt. or state actually intended or what their goals were – as long as you can find some rational basis for the action. 
1. Ex: when Congress used its commerce power in order to effectuate civil rights. 
2. This is unlike strict scrutiny, where we look at the compelling ends—analyze the actual intentions of lawmarkers. 
b. APPROPRIATE MEANS
i. Must be “plainly adapted” i.e. reasonable.
ii. Very deferential—as long as there are any rational means connected to furthering the ends, the court will defer to Congress.
iii. Congress determines whether its necessary and proper through testimony, research, hearing of the field, etc. 
iv. Although deferential, Congress cannot:
1. Choose means specifically denied to it in const (bill of rights).
2. Do something already specifically laid out in const. 
6. Use Rational Basis Test to determine whether Congress’ actions were constitutional. Did Congress have the Power to do what it did?
a. Boils down to whether Congress could act or whether the power was reserved for the state. 
7. Court says that degree of the law’s necessity is to be discussed by the legislature, not the court: 
a. Where the law is not prohibited, and is really calculated to effect any of the objects entrusted to the gov’t, to undertake here to inquire into the degree of its necessity, would be to pass the line which circumscribes the judicial dep’t, and to tread on legislative ground.”

iii. TEST STRATEGY:
1. Was congressional action constitutional - did it have the power? 
a. Find enumerated power(s) - (10th amend. v.1)
b. Find implied powers (necessary or proper?)
c. Go through all 4 theories of interpretation

2. Was that power limited for any reason?
a. Conflict with state power?
b. Conflict with individual rights?

3. What standard of review does the court use?
a. Default standard: Rational Basis (deferential)

d. THE COMMERCE POWER
i. Found in Article I, §8—“Congress shall have the power…To regulate commerce with foreign Nations, and among several States, an with the Indian Tribes.” 
1. Congress’ most proliphic power—Most laws are pursuing interstate commerce clause.
2. One way to establish Congress’ power—the ends analysis to rational basis test. 
3. CC has three powers:
a. Foreign commerce powers
b. Interstate commerce powers
c. Indian commerce powers

ii. Gibbons v. Ogden 
1. Facts: Ogden had license to operate steamboat from State of NY in waters of NY—license permitted exclusive use of NY waters. Gibbons had license issued by US. Here, inconsistency between federal law and state law and fed. Preempts unless the fed. Law is unconstitutional. 
2. Issue—WHAT CONSTITUTES COMMERCE? –Here its whether Commerce includes Navigation?
3. Interpretation:
a. Original Intent (Originalism): Practically, commerce includes navigation because it was a primary object for which people of America adopted their government.
b. Textual: Constitution imposed a specific limit over navigation in ART I, §9so why would they impose a limits if Congress’ otherwise lacks power?
c. Dyanmic: How would modern commerce work of Congress lacked power over navigation? Each state would have to make their own safety laws (Ex: Airplanes flying over each state). 
4. Held/ RULE: Commerce is not limited to buying and selling. SC rejects strict construction interpretation.
a. Commerce is an expansive term to give Congress manner and means to promote national economy
b. Federal law was valid and thus supreme to State law. 
c. Commerce includes traffic, buying and selling, the interchange of commodities. 
5. Issue—WHAT CONSTITUTES AMONG?—Here its whether travel is within the state or from one state to another.
6. Held/ RULE: Court says interstate commerce may include some aspects of intrastate commerce.
a. If any part of commerce has interstate character, congress may regulate the entirety of it. 
b. Commerce power extends to all except that commerce that is completely internal i.e. does not extend to or affect other States. 
i. When looking at whole transaction, everything is within state.  
ii. Example: If you have a flight from NY to LA and then connecting LA to SF, Cong. can regulate because looking at it as a whole.
1. Policy= Piecemeal regulation would cripple congress and make effective regulation of commerce impossible.

iii. Era of Dual Federalism
1. Laissez Faire—Era of small government and regulation in the late 19th century—meant restrictive definition of “commerce,” “interstate,” and “regulate.”
a. Expansive reading of 10th Amendment.
b. Congress cannot regulate activity based solely in a state (intrastate). It must be interstate, i..e., passes through interstate commerce OR goods are per se harmful. 
2. Hammer v. Dagenhart (1918)
a. Facts: Federal regulation prohibited child labor. SC says that making goods, textile, & other products for manufacture is not interstate.  Court Held: Unless on state line, all that's happening is intrastate commerce (direct contradiction of Gibbons); cant regulate manufacture. 
b. Issue—WHAT DOES IT MEAN TO REGULATE?
i. Court held that Prohibition is not a regulation and therefore exceeds Congress’ power. 
1. EXCEPTION: Prohibition allowed if the goods themselves are harmful, i.e. lottery ticket v. clothing?
c. Issue—ROLE OF THE 10th AMENDMENT?
i. 10th Amendment itself doesn't impose limits on Congress-Court relied on 10th amendment for Laissex Fair ideology and state power. 
d. Justice Holmes dissent: 
i. Purpose irrelevant if congress has the power to regulate IC.—State right to ship interstate is subject to federal law. 
3. Lasted through 1930’s.

iv. The New Deal
1. Historical background: Court was very rigid and when FDR was elected, gets Congress to pass laws to regulate Economy, but SC strikes them down.
a. FDR proposes court-packing plan—a proposition to get six new justices—its failed but scared the justices. 
b. Justice Roberts began to vote more moderate & by 1937 all economic regulations being upheld. 
2. US v. Darby
a. Facts: Cong. enacted the Fair Labor Standards Act (FSLA) which prohibited the shipment of interstate commerce of certain products manufactured by employees who earned less than the minimum wage or who worked more hours than specified maximum. There are two parts to this case:
b. Issue—FSLA prohibits shipment of goods that were made without paying employees min wage. Is prohibiting regulating?; Is Congress’ motivation relevant?
i. RULE: Court held that prohibiting commerce is not an invasion of state power and therefore constitutional.   Regulation of commerce includes prohibiting certain commerce.  
ii. HELD: Congress’ motive is irrelevant—its within congress power to regulate IC. 
c. Issue—FSLA prohibits manufacture of non-FSLA compliant goods for interstate market. Does Congress’ power extend to intrastate activities that affect interstate commerce? 
i. RULE:  Congress isn’t regulating manufacturing per se but Congress can regulate manufacture as a NECESSARY AND PROPER MEANS to regulate interstate shipment of goods. 
d. New Role for 10th Amendment: Nothing more than a relationship by states and federal than it was established by the Constitution; 10th is meaningless—just tells us something we already knew. Just declares pre-existing relationship between State and Fed. 
e. RULE: EFFECTS TEST:
i. If the intrastate activity effects the interstate commerce, then congress can regulate it. 
1. Dagenhart overruled. 
f. BOOTSTRAP ARGUMENT= Congress isn’t regulating manufacturing per se, but regulating manufacturing as a necessary and proper way to regulate the shipping of goods. 
g. POST DARBY: Commerce Clause and the necessary and proper clause may regulate interstate commerce itself as well as any local economic activity that substantially affects interstate commerce.
3. Wickard v. Filburn
a. Facts: The Agricultural Adjustment Act of 1938 established that farmers may not grow more than a certain amount of bushels of wheat on their property. Filburn grew more wheat than allowed; he wanted it for his own home consumption to feed his cows. Theory is that by overproducing, you are increasing supply of wheat so the demand for it in the market goes down. So impact on demand, prices, and overall economy.  
b. DICTA FROM COURT:  Filburn’s own contribution to the demand for wheat may be trivial by itself is not enough to remove him from the scope of federal regulation where, as here, his contribution, taken together with many others similarly situated, is far from trivial.  [ TRIVIAL ONE VS. MANY]
c. Held: Congress could regulate how much wheat he could produce (diff. than sell) because would affect his later transactions in needing to buy wheat on the open market. 
v. Civil Rights through the Commerce Clause
1. History: After Civil War, Congress enacted a series of civil rights laws, as part of reconstruction;
a. First in reliance on 13th amendment, section 2 (slavery), and then on 14th amendment, section 5. In 1883, SC held Civil Rights Laws unconstitutional, as beyond Congress’ Section 5 powers. 
b. Federal protection of civil rights lay formant for 80 years, until the 1960’s civil rights movement. 
c. 1964  Civil Rights Act used commerce clause.
2. Heart of Atlanta Motel v. US:
a. Facts: Fed made a law prohibiting race discrimination in accommodations.  Atlanta Motel brought suit because saying Cong. exceeding its power and also 5th amend. taking. 
b. Court held constitutional because not allowing persons into motel halted inter-state travel and thus affected interstate commerce. 
3. Katzenbach v. McClung
a. Facts: Asks if that same act from Heart applied to restaurants.  It burdens and discourages AA travelers from leaving home because limited amount of places to eat. 46% of goods went through interstate commerce. 
b. Held: Congress within its power to protect and foster commerce in extending the coverage of Title II only to those restaurants offering to serve interstate travelers or serving food, substantially which has traveled in interstate commerce. 
c. RULE: It doesn’t matter what Congress’ intentions were (what they’re using their power for) as long as they have the power to act and the means were rational (rational basis).
vi. NEW FEDERALISM—MODERN 
1. First time since 1936 that SC invalidates act of congress as commerce clause being in excess of congress’ power. 
2. US v. Lopez:
a. Facts: Lopez was a high school-er and brought gun onto campus in violation of Gun Free School Zone Act of 1990 (State can do this but fed did because state didn't). 
b. Held: Act exceeded congressional power—neither regulated a commercial activity nor required possession to be connected to interstate commerce. 
i. Not a channel, not instrumentality (not buying)
ii. No substantial effects
1. Didn’t prohibits use of gun-interstate affect (bartering system)
2. No jurisdictional element: law didn't require that gun have moved through interstate commerce.
3. No economic activity: No money, no economic activity (arguable possession on school education etc), no congressional finding. 
3. LOPEZ TEST (CURRENT CC TEST):
a. Congress’ power extends to only direct effects of intrastate transaction upon interstate commerce.
b. Congress’ power over IC extends to: 
i. Channels of interstate commerce
1. Highways, railroads, air routs, navigable waterways, telecom networks, the financial system (banking networks)? 
ii. Instrumentalities of interstate commerce
1. Trains, trucks, airlines, autos, stock markets
2. Things or persons in interstate commerce
iii. Activities substantially effecting interstate commerce
1. These are local activates w/ interstate effects
2. Reminiscent of “direct effects” test
a. Which was overruled in New Deal cases
3. WAYS TO SHOW SUBSTANTIALLY EFFECTS—IF 1, OK.  
a. Jurisdictional element:
i. If the law itself applies to commodities or products that have traveled in interstate commerce, then would be within congress’ power to regulate. 
b. Economic Activity:
i. In a national/global economy, all money transactions.
ii. If instead of merely carrying the gun, Lopez sold it. Although carrying gun has economic consequences, such as decline in education and increase of violence, court gives narrow interpretation to what it is. 
c. Congressional Findings of Substantial Effects
i. If congress wants to change the federal-state power relationship, it should expressly find an effect on IC (local findings).
d. Courts own Judgment of Substantial Effect
i. Problem with court coming up on its own b/c economic decision: confidence problem,
ii. Breyer: When courts undertake to examine whether needed, it is not john marshalls rational basis test. Court ought to give deference to Congress. 

4. U.S. v. Morrison; Brzonkala v. Morison
a. Facts: Victim of gender violence sued private party & state under Violence Against Women Act. Act was passed by congress authorized under the 14th amendment and Commerce Clause.  Morrison challenged his conviction saying law unconstitutional. There were many congressional findings on the economic effects of gender violence. 
b. HELD: Court goes through Lopez Test:
i. Gender violence not a channel or instrumentality of IC.
ii. Activities substantially affecting IC:
1. No jurisdictional element
2. Sexual assault is a non-economic activity.
3. Copious and express congressional findings…but this doesn't fly here. Court refuses to defer to Congress on the issue.
4. SC doesn't have any findings on it so says no.
a. Rehnquist says it's up to the judicial branch to figure it out. “Judicial question”— saying opposite than what John Marshall said. 
c. RULE: can show substantial effect if congress makes an express finding that there is an IC affect. However, court has power to determine whether findings are sufficient. 

5. Affordable Care Act
a. Obama put into place ACA because 1/6 Americans didn't have Medical Insurance. Hospitals still provided these people services during emergencies so the costs were transferred to people that did have insurance. In order to ameliorate, legislation requires Americans buy health insurance by making a particular service a public good and than mandating people to procure it (analogy: K12 but no public schools, just private). 
b. Regulations of ACA:
i.  Regulation of insurance companies
ii. Creation of state insurance exchanges
1. Search costs are included in finding insurance so this allows you to go online and find the best rate for health insurance plan. 
2. Optional for states-otherwise, violates 10th amend. 
iii. Expansion of Medicate
1. Issue: Problem of conditional spending
iv. Individual Mandate
1. Issue: Is this commerce?
v. Penalty for non-compliance
1. Is this a tax for the general welfare? 
c. National Federation of Independent Business v. Sebelius: 
i. People who are uninsured are not engaged in commerce
1. Insurance is transferring the risk to a third party, so if buying insurance is commerce, then bearing the risk yourself is also commerce. 
2. Roberts says lack of insurance is not commerce so he is drawling a line between activity and inactivity because he wants to limit Congress’ power. 
ii. Lack of insurance is not related to IC
1. ACA prevents insurance companies from excluding coverage for people with pre-existing conditions. The only way that insurance companies can afford to do that is by having healthy people (young) by insurance too.
2. Court says cannot give congress this power under Nec&Prop clause because then it takes away the powers of the states. Roberts said individual mandate isn’t proper because disrupts the structure of govt. established by con. 
3. Gonzales v. Raich: Medical marj-SC upheld law that congress can regulate trade of drugs through the Nec&Prop clause. 
iii. Power to regulate commerce is not power to create commerce.
1. Roberts says Congress can only regulate a thing already in existence. Laisez-Faire argument essentially saying ‘cong. cant bring into existence the object its regulating. 
2. Other abandoned limitations on “regulate”: doesn't include power to prohibit or power to license. 
iv. CONGRESS POWER OVER COMMERCE IS RESTRICTED YET AGAIN IN CLEVER & NOVEL WAYS. Lopez test, as modified by Morrison, as modified by Sebelius. 

e. TAX & SPEND POWER (ART 1, Section 8, Art. 1)
i. Congress’ First Enumerated Power: Congress shall have the power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the US; but all duties, imposts and excises shall be uniform throughout US.
ii. Limitation: Congress has the power to tax for the purpose of paying debts and purpose of providing for the common defense and general welfare. 

iii. US v. Butler: Can congress tax or spend (w/ incidental regulatory effect) where it lacks enumerated power?
1. Madison says General Welfare as confined to enumerated powers.
2. Hamilton says not confined to enumerated powers. –SC says Hamilton was right. 
3. Taxing (revenue raising) v. Regulation
a. RULE: Congress can tax an area that it has no regulatory power over if:
i. It has no intention of regulating it; and
1. Issue: almost every tax has regulatory effect. 
ii. Taxing for purposes of common defense and general welfare
1. Congress decides what the general welfare is. 

iv. South Dakota v. Dole (1987)
1. Facts: Fed govt. makes regulation that the secretary of transportation will withhold 5 percet from states highway funds if state drinking age is below 21. South Dakota challenged because saying that violates spending power because imposing regulation and its up to the state to regulate it pursuant to 21st amendment. Court held its in the realm of spending power. RULES: FIND OUT FOR SURE??
2. RULE: Must be for the general welfare (apply RB test)
3. RULE: Conditional Grants –Unconstitutional Conditions Test
a. If government benefit is conferred only upon relinquishment of a constitutional right, then there must be a substantial relation between the purpose of the grant and the condition imposed.
4. RULE: Specific limitations on congressional powers
a. e.g. spending for religious purposes
5. RULE: Additional requirement by grants to states
a. Conditions must be unambiguous. 
6. The conditional grant will be struck down if what its making the states do is in itself unconstitutional, i.e., discrimination

v. National Federation of Independent Business v. Sebelius: 
1. ACA mandate upheld as a tax. –will be taxed if don't buy insurance. 
a. The court doesn't construe it as a mandate even though it says “penalty” instead of “tax” on the actual bill. The house initially included the tax while the senate struck it down and replaced the word with penalty.
b. You can buy insurance OR tax. As long as it is giving you one constitutional alternative, the whole scheme is constitutional. 
c. Chief justice seems to be skipping over distinction between regulatory and revenue raising—says it raises some revenue therefore could be exercise of taxing power but the fact that congress specifically rejected the word “tax” doesn't mean its not exercising taxing power. 
d. Details of the tax here: (1) not labeled as a tax; (2) Collected by IRS rather than regulatory agency but penalty is located in operative section of bill and not revenue section; (3) not punitive in amount but rather less than cost of insurance; (4) no scienter requirement???; (5) no negate legal consequencescongress must give people a choice. 
2. RULE:  Congress can use its tax and spending power without explicitly mentioning it, EVEN where there is some evidence that congress didn't want to use that power. Deferential to congress on this issue but not the rest of the issues. 
3. RULE: Penalty is an enforcement mechanism to get people to comply with the law but since congress doesn't have power to impose this law, cant give penalty; Cannot punish individuals with criminal sanctions under taxing power, just can order them to pay money if they don't comply with a law. 
[image: ]

4. Medicaid Expansion
a. Facts: ACA increases Medicaid eligibility (federal funding for state administered program so its voluntary on part of states to accept). Feds pay 100% of increased costs through 2015, then 90% but states who opt out lose all federal funding. 
b. Is there a substantial relation between federal $ and the condition imposed? REGULATORY EFFECT. 
c. Held: It's a coercive condition because doesn't give state a real choice. It says that if you increase people’s eligibility, then we will give you a lot of money but if you don't, we'll take all the funding away from you.

vi. Modern View: The power to spend is inseparable from persuasion to action (even if congress has no legislative control—Stone dissent in Butler.

f. 10th Amendment
i. The powers not delegated to the US by the Constitution, not prohibited by it to the States, are reserved to the states, respectively, or to the people.
ii. VERSION ONE:
1. Original use—During era of dual federalism, the 10th Amendment was used to restrict federal power over individuals and business.
2. Looked for answer in Art I, Section 8 and 14th Amendment, Section 5.  Congress only has its enumerated powers!
3. The role of the 10th amendment is nothing but a truism; if power not delegated to Congress, then it remains with States. 
iii. VERSION TWO:
1. Newer use—New Federalism 
2. Even where Congress has enumerated power, it cannot use that power to regulate States (affirmative limit on cong. pwr.)
a. Congress passes a law regulating people in the states.
i. Due to supremacy clause, that law displaces inconsistent state law. 
ii. This indirectly affects state sovereignty.
b. Congress passes a law that regulates the states themselves.
i. Such by as subjecting them to Fair Labor Standards Act (federal min wage)
ii. This directly affects state sovereignty. 
3. National League of Cities: Ok for congress to regulate working conditions but states don't have to comply with it. Cant use power over interstate commerce to regulate states themselves.—OVERULED but starting to creep back in.
4. NLC Test:
a. Does Congress regulate the State qua States?
i. Are the states themselves regulated, or just their citizens?
b. Involving an indisputable area of state soveignty
i. e.g. treasury, gov’t structure or state employees
c. Impairing traditional State Government operations
i. e.g., education, police, municipal services
d. Where state interest outweighs federal interest
i. Subjective determination
1. e.g., federal interest in environment may outweight states
ii. added by Blakmun’s concurrence
5. Garcia v. SAMTA (1985)OVERULES National League of Cities.
a. Blackmun switches his vote 
b. Difficult to apply Usery Test
i. No agreement on traditional state functions
ii. No agreement on which attributes of state sovereignty need judicial protection
1. especially in light of the non-textual nature of state sovereignty.
c. RULE: Congress can regulate the states within its enumerated powers because state sovereignty protected by the constitutional scheme rather than judicial rules of sovereignty (Congress made up of State representatives). 
d. Structural protection of States’ rights
e. LIMITS ON GARCIA:
i. Defect in the national political process that undermines structural state protection
1. Clear Statement Rule:
a. Must say that law applies to the States
b. Agency regulation of states must clearly be authorized. (SWANCC)
i. Only Congress can regulate.
2. Congress cant gang up on one individual state, must treat all staets equally. 
3. Special Regulation of States, See Reno v. Condon (2000): mild suggestion that federal law singling out states for unique regulation might not survive Garcia. 
iv. VERSION THREE:
1. Even when acting within enumerated power, congress cannot require states to enforce federal law. 
2. Printz v. US:
a. Facts: Congress regulating guns sales by first making seller run a background check to see if buyer has bad characteristic; then Congress leaving it up to the chief law enforcement officer (CLEO) of the state to administer the law.
b. Issue: Can state executive officers be forced into administering a federal regulatory scheme?
c. Interpretivism Methods:
i. Textualism: Because there is no const’; text speaking to this precise question, the answer to the challenge must be sought in historical understanding and practice, and the structure of constitutionalism
ii. Originalism:
iii. Dynamic/ organic: 
d. Held: Congress cannot commandeer states into federal service. Scalias Reasons include:
i. Integrity of states territory
ii. State residents as citizens
iii. State role in ratification and amendment
iv. 10th amendment
v. Separation of Powers: diminishes President’s power and undermines SOP. 
e. RULE: Congress cant commandeer states into federal service
i. Cannot treat them as instruments of federal regulation
1. Require them to legislate per federal standards, or require them to enforce federal law.
2. Cannot impose liabilities on them for failure to act—tantamount to forced subsidy.
3. What of states consent?  If its voluntary ok. Doesn't restrict Fed to give additional funding to State to implement something, as long as States know they are giving up constitutional right. 
g. Foreign Affairs
i. Art I, Section 8
ii. General Rule: States have no power over military or foreign affairs
1. Art. I, Section 10: State cant enter into treaties or other international obligations
2. Art I, Section 10: States cant keep troops or engage in war, unless actually invaded or there is imminent danger.
iii. Policy: We don't want States getting into foreign affairs because it ruins image of the United States as a whole. 
1. US v. Pink: Power of external affairs in national govt. exclusively.
2. Chinese Exclusion Cases: For local interests the several States of the Union exist, but for national purposes, embracing out relations with foreign nations, we are but one people, one nation, one power.
3. US v. Belmont: State lines disappear in relation to international negotiations and compacts. 
iv. War Powers
1. CONGRESS
a. Article I, Section 8: Congress has 6 powers—raise and support armies, declare war, make rules for armies and naval forces, calling forth militia to execute laws, organizing and arming militia, etc (short version)
2. EXECUTIVE
a. Article II, Section 2: President shall be commander in chief of the army and navy of the US and of the militia of the several States, when called into actual service of the US. 
v. Scope of Foreign Power:
1. Wood v. Miller
a. Facts: Congress implemented Title II of the Housing and Rent Act, which implemented rent control in certain war-affected areas. 
b. Held: SC said that rent control was necessary and proper means to exerisice enumerated powers over war. There was a relationship between housing prices and war because nobody building new housing during war. All the construction materials going to the war. And when soldiers come back from combat, nowhere to live. 
i. “Congress’ power doesn't end when there isn’t a war. it allows them to remedy the evils which arise from rise and progress”
ii. Jackson concurrence doesn't accept the above and syas that effects are permanent-as the permanent debts.
iii. Could have used commerce power under Lopez test.
iv. Today, war power wouldn't be as much success. 
1. SC no longer defers to congress on whether its necessary and proper. 
vi. Types of International Agreements
1. Treaties
a. Compacts among nations/ binding state to state
b. Self-executing—operate as domestic law too
c. Non-self executing—do not operate as domestic law absent congressional implementation
2. Presidential-executive Agreement
a. Valid if within Art. II power and per international law
b. Same international effect as treaty (but less formal)
c. Never self executing
3. Congressional-Executive Agreement
a. Operates as international level and as domestic law
vii. Treaties
1. Establish obligations for the signatory state parties.
a. Self-Executing Treaty: 
i. Binding domestic effect once ratified
ii. Pre-empts Conflicting State Law—Entitled to supremacy.  
iii. Supersede earlier federal law
iv. Private parties may have causes of action
v. Enforceable in state or federal court.
b. Non-self Executing Treaty: 
i. Binding law only on the States themselves; no rights upon individuals within country. 
ii. Operates principally as external law
iii. Essentially a contract between nations
1. May commit parties to legislative implementation
iv. Most treaties are not self-executing
1. Including UN charter
v. Private parties have no cause of action 
vi. Enforceable in international tribunals 
1. Mexico v. US (Int’l Court of Justice)
2. Often diplomatic rather than judicial remedies
2. Missouri v. Holland:
a. Facts: Initially, Congress passed migrator bird act and district court held unconstitutional because exceeds congress’ interstate commerce power. Then, US and Great Britain entered into the Migratory Bird Treaty and further agreed that 2 countries would propose (so not self-executing) to their lawmaking bodies necessary measures for carrying out the treaty. Thereafter, they implemented the Migratory Bird Treaty Act.  
b. RULE: 10th Amendment has no force whatsoever when it comes to treaty power. Treaties are an independent source of power. 
c. RULE: If the treaty is valid/constitutional, then Congress can pass legislation that is necessary and proper to enforce the treaty. 
3. Bond v. US
a. Facts: 190 countries ratified The Convention on Chemical Weapons; to fulfill the US obligation under the convention, Congress enacted the Chemical Weapons Convention Implementation Act of 1998 (it was a non-self executing treaty). Bond put chemicals on the door nob of her husbands lover; US attorney charged with violating this act.
b. RULE: Ordinary legislation needs to be based on enumerated power.
i. Including the N&P clause
ii. Including treaties made (Missouri v. Holland)
c. RULE: Treaty must be a proper subject of international relations to be valid; all treaties are proper subjects of international relations. 
d. Held: Because act might exceed congressional enumerated power we have to interpret the treaty as not reaching what bond has doneConstitutional avoidance.
i. Because the constitutional problem that would arise is violation of 10th amendment version 1 (only if implementation act exceeded congressional power).
e. NEW FEDERALISM TEST: When Congress going to legislate in an area that was covered by state law, congress has to interpret a clear statement. 
i. Garcia—congress may regulate state themselves. 
ii. Ashcroft—congress can regulate state themselves only if there’s a clear statement in the law that it applies to the states. 
f. Scalia concurrence:
i. No way to avoid constitutional issue
ii. Would reconsider Missouri v. Holland
g. Thomas concurrence:	
i. Implementation Act is not N&P means to implement the Chemical Weapons Treaty
1. Up to court to decide what are the proper subjects of an international treaty.
2. Consider this in light of structural federalism and Separation of Powers. 
h. SEE PROFESSOR ABOUT THIS. VERY CONFUSING!
4. Medellin v. Texas 
a. Facts: The ICJ held a case brought by Mexico against the US; held that US violated Vienna Convention because US was obligated to provide, by means of its own choosing, review, and reconsideration of the convictions and sentences of the affected Mexican nationals and did not inform the consulate. The ICJ held this in regards to Avena and after that Medellin brought this claim. Also, decision given in state court so President Bush writes a memorandum of the attorney general telling the States to give effect to the ICJ decision. 
b. Held: Treaty not self-executing so US doesn't have to follow it even if they ratified it. 
c. Held: SC saying if there’s any doubt as to whether a treaty is self-executing or not, treat as not self executing.
d. Q: WHAT WOULD HAPPEN IF TRIED IN FED COURT IN THE FIRST PLACE? BINDING? 

h. Preclusion & Preemption
i. **MUST FIRST DO PREEMPTION, THEN IF NOT PREEMPTED, DO PRECLUSION ANALYSIS**
ii. Art. VI, Section 2
iii. Supremacy clause invalidates state law that is:
1. Contrary to the constitutionpreclusion
2. Contrary to the lawspreemption
iv. State law is PRECLUDED when:
1. State has surrendered all authority to the US
a. e.g., foreign affairs
2. The constitution specifically forbids state action
a. e.g., taxation of imports and exports (Art. I, Section 10)
v. State law is PREEMPTED when:
1. It is contrary to federal law
a. Express preemption
i. Federal law explicitly prohibits state regulation (i.e., “no state shall regulate this area”)
1. Any state law on the subject would be contrary to federal law.
2. Sometimes expressly non-preempted. 
b. Implied preemption
i. Federal law is silent on whether states can act, but
1. PHYSICAL IMPOSSIBILITY: 
a. The context is such that it is impossible for both state and federal law to act simultaneously; one has to yield.
b. If cant comply with both, ignore state law.
2. FRUSTRATION OF PURPOSE
a. State law frustrates (conflicts with) congress’ purpose
b. Example: its possible to comply with both, like farmers spray for 3 min in federal but 5 min in state, can do that but govt. had a different purpose in mind to make it 3 min. 
3. OCCUPATION OF THE FIELD
a. Federal law is so comprehensive as to leave no room for supplemental state regulation (any state involvement would be contrary to federal regulation). 
b. Purpose: if same law in both fed and state, a state court will interpret the law in its own way and divert uniformity of interpretation. 
c. Ex: PG&E—Congress occupied field on nuclear safety. 
2. The federal law must be valid
vi. Scope of Preemption
1. Depends on congressional intent 
2. Not every federal law preempts, but you must determine the preemptive scope
a. Ex: preemption for flammable fabrics may cover only fire standards, not labor or environmental standards regarding manufacture of such fabrics
b. Ex: nuclear safety standards may not encompass economic issues, such as whether nuclear power plants are economically viable
c. Ex: NY’s exclusive ferry license to Ogden could not co-exist with US non-exclusive license to Gibbons
vii. American Insurance Association v. Garamendi (2003):
1. Facts: This case arises out of WWII: Jews had insurance policies before WWII and Nazi’s confiscated all of it. After war, insurance proceeds were either given to the German government or not paid out at all. Later, US (Secretary of State & President) became involved in getting reparations for holocaust survivors. It was a good relationship. Then, CA made it an unfair business practice for an insurer doing business in CA to fail to pay any valid claim from Holocaust survivors. 
2. Issue #1: Does president have power to make executive agt. with other countries without ratification by Senate or approval by Congress?
a. HELD: YES. “Presidents control of foreign relations includes the settlement of claims”-Pink concurrence. Court holds that presidents have long assumed plenary power for post-conflict reparations & relations.
3. Issue #2: Is the CA law preempted? 
a. Held: Although it is possible to abide by the laws, CA law frustrates the purpose of the President’s Federal plan. President has power in terms of foreign policy and national security.
b. Frustration of purpose:
i. To encourage voluntary action by European governments & insurers rather than sanctions. 
1. Ca. disclosure law “compromises the very capacity of the Pres. to speak for the Nation with 1 voice in dealing with other governments.
2. If any doubt about the clarity of the policy conflict remained, it would have to ne resolved in the National Governments favor. 
4. RULE: Implied Preemption is not to be found likely, evidence for implied preemption must be overwhelming (in cases where state exercising police power)
5. RULE: The rule is the opposite when it comes to powers that are exclusively within the federal realm, i.e., foreign affairs. So there is a presumption that even a hint of inconsistency will result in implied preemption. 
viii. Arizona v. US:
1. Facts: Arizona passed SB 1070 which made is a misdemeanor to not comply with federal regulations, misdemeanor to seek or engage in work, arrest without warrant, and officers can make efforts to verify immigration status of people arrested. 
2. Issue: Is the state law preempted by federal law that basically 
3. RULES: If the purpose is identical to the federal laws purpose, preemption may be the preferred option, for the state is treading into a domain that is exclusively federal. If, on the other hand, the state’s purpose is one that falls within the scope of its traditional police power, e.g., health and safety, the court may be more be more deferential and find the state law preempted only if it can be shown that it seriously undermines the federal scheme. 
4. Breakdown of the laws:
a. Section 3—state crime not to carry registration card:
i. Fed law is extensive and comprehensive suggesting that congress left no room for states to regulate. Field remains occupied—state enforcement necessarily interferes with federal dominance. It is not a relevant consideration that AZ law has the same goal as federal law for field preemption. 
b. Section 5(c)-state crime to seek work
i. IRCA is extensive & comprehensive so field preemption. AZ imposes criminal penalties where US does not so shows congress intentionally left penalties out. This frustrates congress’ purpose. 
c. Section 6-arrest on probable cause of removability
i. Removal is complex fed scheme (requires training) and touches on foreign policy; federal law authorizes notice to appear, but not arrest. Obstacle to congress’ full purpose. Conflict preemption. 
d. Section 2(B)-Determination of Status of Detainee
i. Subject to diff interpretations (if authorizes detention/arrest solely for status check then it may be preempted due to frustration; if status check does not result in detention or arrest, then it would likely be consistent with federal law). Yet to be interpreted so court doesn't decide. 
5. Held: Here, the way the statute was drafted made it seem like the purpose of the law was to deter immigrants from coming into the state. Since that was the same purpose that the federal law had in terms of immigration, it was preempted (Kennedy implicitly reads AZ law within the police power so doesn't do the preclusion analysis). 
a. Not every law affecting aliens regulation immigration. Example- voting, state employment, subsidized tuition. 
ix. POM Wonderful v. Coca Cola (2014)
1. Facts: POM Wonderful brings an action against Coca Cola under the Lanham Act, which prohibits the deceptive and misleading use of marks in commerce. This is the cause of action for competitors and not consumers. Coca Cola argues that the food, drug, and cosmetic act precludes the Lanham act and allows it to use the label in question because that law is only publicly enforceable (FDA) and not privately enforceable
2. Issue: Does this federal law preclude the other? (Not preemption case because no State law involved). 
3. RULE: Court uses maxims of statutory construction:
a. Against implied repeal
i. We wouldn't consider FDCA repealing Lanham simply through implication, court won’t infer that simply because two statutes are dissimilar. 
b. Specific controls the general
i. Notice here that the Lanham act talks about competition generally whereas FDCA deals with misleading ads specifically so if we apply that maxim, must say FDCA supplants. 
c. Later-in-time controls
i. If two conflict, the more recent one would control later one. 
4. Held: No preclusion because Lanham & FDCA compliment each other, protecting competition & health respectively. Also, the laws do not conflict; implied repeal unneeded. 
a. Public v. Private Enforcement 
i. More control over development of law
1. Prosecution and/or adjudication of agency and uniformity. 
ii. Often more vigilant enforcement
1. Personal stake; congress may distrust the enforcing agency (less effective protection for food and beverage labeling). 
V. FEDERALISM LIMITS ON STATE POWER
a. Dormant Commerce Clause
i. Deals with States’ right to regulate interstate commerce
ii. Where Congress has exercised its affirmative power under the Commerce Clause by enacting federal legislation, any conflicting state laws will be struck down under the Supremacy Clause and principles of preemption. 
iii. Yet even where Congress has  not legislated under the Commerce Clause and the clause thus remains dormant, state laws that burden or discriminate against interstate or foreign commerce may still be invalidated on the ground that they violate the dormant or negative Commerce Clause (no preemption but can be preclusion, meaning that state statute violates constitution directly rather than looking at a specific statute).
iv. RULES:
1. The power to regulate IC itself is exclusively vested in Congress
a. State direct regulation per se invalid.  
b. EX: State law prohibiting the export to other states (or import from other states) of clothing made by child labor. 
i. To be Per SE Invalid:
1. The state law must be such that it in fact prohibits, mandates, or controls certain out of state behavior through the threat of legal sanctions rather than merely influencing that behavior for economic reasons, and
2. The legal impact of the law must fall on a transaction that occurs wholly outside the state, as opposed to a transaction that is partly related to the State.
2. Power to regulate local matter (even if indirectly affect IC) is a concurrent power. 
a. EX: State law prohibiting the sale or manufacture of clothing using child labor. (state using police power so indirect effect on IC).
b. State regulation of local matters not necessarily precluded despite having incidental effect on IC. 
c. But, indirect regulation may be protectionist or burdensome, with the same effect as direct regulation.
i. So indirect State regulation CAN be precluded. 
d. Even if not precluded, may still be preempted. 
3. Dormant commerce clause forbids intentional discrimination against out of state business. It also intentionally discriminatory if the law can operate in any other way than not to discriminate.
a. Something that can change the law later doesn't violate the DCC.
v. Protectionism
1. Define: states protecting local business/ industry. 
2. Types:
a. It discriminates against IC; or 
b. unduly burdens IC
3. Different ways it is seen:
a. Restricting business and product entry in state
b. Preserving state resources for residents
i. Ex: State funds for universities, minerals, etc. 
c. Discrimination against out of state commerce
i. Ex:in state business get preferential treatment. 
4. Reasoning:
a. Boosts state exonomy (typically a valid purpose)
b. Gain competitive advantage over other states (invalid purpose)
5. Problem: cost outweighs the benefits 
a. States export all the costs/burdens
b. Political process cant cure imbalances/ inefficiencies
c. Invites retaliation
6. Potential Solution: free trade- open markets
a. Benefits individuals and collective states
i. Reducing barriers b/w economies. 
b. Downside: sometimes results in a race to the bottom.
i. Economic efficiency doesn't always outweigh other factors (environment, fairness, good wages).
vi. TEST STRATEGY
1. Does state law regulate IC?
a. Direct? – no power so violation of DCC and precluded 
i. Channels and instrumentalities (Lopez)
b. Indirect?
i. What power did it use? police power
2. If indirect, why did state enact law?
a. Protectionism? Treat like direct regulation-precluded
i. Discriminates; or
1. Exception: market participant doctrine
ii. Unduly burdensome
b. State interests related to police power? OK. 
i. Does it make a competitive advantage for State? suspicious Burden
3. Did Congress also regulate same area?
a. Preemption issues. 
vii. Minn v. Clover Leaf Creamery:
1. Minnesota made it illegal to buy or sell milk in plastic containers. 
a. There are no plastic manufactureres in Minnesota but are in other states; there are cardboard manuf. in Minnesota. 
b. PURPOSE:
i. Stated purpose was healthy & safety (recycling)
ii. DC finds: economic protectionism.
c. TEST:
i. Does law necessarily shift business from out of state to in state firms?
1. YES. Cardboard industry in Minnesota while Plastic in other states. 
FACIALLY NEUTRAL:
viii. Hunt v. WA Apple Com’n
1. Facts: North Carolina law requires all closed containers of apples to bear USDA grade and no other. WA has a grading system and so does USDA. So WA has to strip off WA grade.   
2. PURPOSE:
a. Consumer protection measure to reduce confusion. 
i. CoThere is brand recognition over WA apples so a lot of consumers prefer that and NC wasnts to level the playing field. 
3. Discriminatory?
a. On its face, no, treats all apples the same, irrespective of origin. 
b. But discriminatory because changes the mix of business. 
c. A STATE CANNOT LEVEL THE PLAYING FIELD. THAT'S AN INDIRECT REGULATION OF INTERSTATE COMMERCE VIA POLICE POWERS. 
d. Since the law makes a competitive advantage for the State, it is suspiciousthus, the State has the burden to show that this law is necessary in order to achieve objectives. 
4. Held: State cannot sustain the burden because consumer protection is not the real reason: consumers wont be confused because law applies to crates and consumers don't get crates directly. 
5. RULE: A state law that intentionally discriminates against interstate commerce is presumptively unconstitutional, which it can overcome if can show: 
a. ENDS: legitimate purpose; and 
b. MEANS: there were no other means to accomplish their ends. 
i. *basically an intentional discriminatory law will be considered protectionist (precluded), unless there were other less discriminatory means available. 
INDIRECT REGULATION OF IC:
ix. South Carolina v. Barnwell (1938)
1. This was an example of an indirect regulation. In a case of indirect regulation, the court asked, does the state law impose too great a burden on IC in any event? It imposes a burden on trucks coming in that aren’t fromSCCourt held that the question of how big their roads should be is not a question for the court. 
THE DCC BALANCING TEST
x. Southern Pacific v. Arizona
1. Facts: AZ law limited the length of trains that could operate in the state. Statute places a heavy burden on interstate commerce since trains had to be broken up into shorter ones before entering AZ. State referred to the law as a safety measure, but at the same time, the law increased rather than reduced the number of accidents because of the fact that a larger number of trains operated in the state when train lengths were reduced. 
2. There was a serious burden on IC imposed by AZ law, but that doesn't alone render local law unconstitutional. 
a. But if burden exceeds benefit, perhaps the law was intentionally designed to impeded IC.
b. Local benefit
i. Trial court finds no reasonable relation to safety
1. In fact, short trains are more dangerous (number v. length)
c. Role of Court
i. To balance burdens on IC against local benefits. 
ii. SC avoid balancing test and has for several decades (but hasn't explicitly ruled it out)
3. RULE: Basically, if the law doesn't directly regulate IC or if it doesn't intentionally discriminate against IC (strict scrutiny), all other state laws affecting IC will be analyzed under the Ad Hoc Balancing Test.
a. Burdens on IC vs. 
i. Especially problematic for channels/ instrumentalities
b. Benefits to State
i. Especially problematic when local benefits are illusory
xi. RULES WHEN FACED WITH A TAX LAW:
**Court doesn't do burdensome analysis because all taxes are burdensome**
1. Interstate commerce not immune from state tax
a. Even IC must pay its fair share
2. No discriminatory taxes
a. State cant structure taxes to favor in state business
i. May occur with combined tax/ subsidy schemes. 
3. No multiple taxation (due to interstate status)
a. Each state can tax only the local incidents of IC
i. I.e., those activities with a substantial nexus to the State. 
4. Residents are not exempt from use tax.
a. Amazon: doesn't have to collect sales tax.
b. National Bellas Hess v. Dept. Revenue (1967):
i. Requiring out of state mail order forms (w/o physical presence) to collect/ remit sales taxes imposes an unconstitutional burden on IC. 
xii. PIKE TEST ask when to use. 
**Use Pike Test as a template to analyze if compliant with Commerce Clause**
1. Where the statute regulates evenhandedly (WHAT DOES THIS MEAN?)
a. doesn't discriminate against IC.
2. to effectuate a legitimate local public interest
a. exercise of police power
b. regulation of IC isn’t legitimate-so this line of Pike Test is distinguishing between direct and indirect regulation. 
3. and its effects on interstate commerce are only incidental
4. It will be upheld, UNLESS the burden imposed on such commerce is clearly excessive in relation to the putative local benefits. 
a. Putative means what are the benefits that legislative thought it would achieve? 
b. If a legitimate local purpose is found, then the question becomes one of degree…can the local interest be promoted as well with a lesser impact on IC? 
b. Market Participant Doctrine
**This is an exception to the DCC**
i. RULE: When state enters the market as a participant, the state is exempt from restraints of the DCC.
1. When the state acts like a private party, it is treated like a private party.
2. Market participant=exempt from dormant commerce clause
3. Market regulator=subject to dormant commerce clause
ii. MPD Theories
1. State is not regulating anything 
a. DCC operates as a negative preemption of state laws, but when the state is not regulating, there is nothing to preempt or preclude. 
i. DCC fails on formalism grounds.
b. Commerce clause designed to limit state taxing and regulatory powers, not state market activities.
i. DCC fails on originalism grounds.
2. State protects its treasury, not state economy
a. This is not the protectionism forbidden by DCC.
3. When regulating, states exercise sovereign powers over market; but when participating, states are governed by market forces
a. Theory: since markets are self-correcting (punish favoritism); there is no need for judicial intervention
b. DCC not applicable-state not acting as sovereign.
4. When participating in market, states act as fiduciaries over public funds (Treasury)
a. DCC not applicable—state acting at height of sov.
iii. Federalism basis for MPD
1. Two different sovereign interests at stakeL
a. sovereign power over citizens
b. sovereign power over itself
2. Note parallels to 10th amendment
a. The 1st sovereign interst gives way to dominant federal interst (in DCC and 10th Am, ver. 1)
b. The 2nd sovereign interest is stronger (reflected in MPD and 10th Am, ver 2 & 3)
3. Congress can override state (per Gregory), but court wont [DCC is judicially created].
iv. Hughes v. Alexandra Scrap (Origin of MPD)
1. Facts: Maryland trying to clear roads of junk cars so paid junk yards for every vehicle they took off the roads-only paid Maryland junkyards.
2. Held: SC says that Maryland not subject to DCC b/c buying and selling, so state could refuse to buy/sell from out of staters. 
v. Reeves v. Stake
1. Facts: SD cement plnt acting as a commercial firm. SD opened cement plant and said will sell only to SD residents and firms.
2. Held: SC held state can discriminate so long as its with respect to the commercial activities but not in relation to the governmental or sovereign activities. 
a. MPD draws distinction b/w market and sovereign activities so regulating, taxing wil be associated with sovereign and judged under CC/DCC, but proprietary like buying, selling, hiring employees is the exception, MPD. 	
vi. Phil v. NJ
1. NJ passes a law limiting NJ landfills to NJ residents. PA sues NJ because the law is discriminatory, very protectionist creating a lot of benefit for NJ residents and imposing many burdens on outside. Facially discim and not necessary for health and safety purposes. Court held against NJ.
2. Solution: NJ buys all garbage dumps because now when discriminating, no longer in a legislative capacity. Now just doing it by K. 
vii. South-Central Timber Development, Inc. v. Wunnicke
1. Facts: State of Alaska owns trees and is selling timber. There was a restriction imposed by K to whom they sold to which limited what buyers could do with it—buyer had to process the timber in Alaska. 
a. Alaska argues that this wasn't a law, merely a K. 
2. Held: Court not fooled by the K because the K is designed to protect the state sovereign interests and to promote its economy rather than treasury. 
a. Must define the market that Alaska is participating in. Timber v. Lumber.  
3. RULE: Market Participant Doctrine does not insulate a state from liability when it participates in downstream regulation, even if it accomplishes it by K, rather than law. 
viii. TAX EXEMPTIONS/ SUBSIDIES:
1. Subsidies don't violate the DCC
a. Subsidies to in state tuition; tax credits for local firms
2. Theory:
a. Not protectionist for state to aid own economy
i. So long as it doesn't externalize costs to outsiders
1. States need to have some way of identifying themselves so part of a state identity to provide services and subsidies to residence…if saying cant provide those services then taking away from state identity.
b. Both benefits and costs (taxes) are felt in state
i. Abuses corrected by political process
1. When state provides a subsidy, it first has to tax its own citizens so any abuses of those subsidies are felt in state. 
c. A contrary rule would denigrate state identity. 
i. **SC has essentially said doesn't care how discrim subsidy is, not subject to DCC**
3. New Energy of Indiana v. Limbach:
a. RULE: Where parts work as a unified whole, examine the whole. 
b. Here, parts were subsidies but as a whole, discriminatory and so MPD not applicable. 
4. Camps Newfound-Owatonna v. Harrison
a. Tax exemption only for camps serving residents
i. Violates DCC even though ME could accomplish same result by lawfully subsidizing ME camping. 
5. Dept. of Revenue v. Davis (2008)
a. Facts: Kentucky sells bonds (borrows money). Its in the market for bonds competing with every other borrower, public, private,etc. so it's a market participant in bond market but also imposing a tax: exercise of sovereign powers. There is nothing proprietary about taxing. 
b. Held: When looking separately, its participating in market while as a whole, there is discrimination. LOOK THIS UP/ REREAD!
6. American Trucking Association v. LA:
a. **Asks whether K can be preempted by federal law**
b. Facts: Port is a proprietary part of the City of LA. The way LA handles commercial operation is by way of contracting, so truckers enter into a K with port so K is concession agreement. The clean truck program requires truckers to have certain characteristics. Whats important is that this K is enforced by criminal penalties so city of la making a regulation by K rather than by municipal ordinance. It's a criminal penalty and we don't see that in K.
c. HELD: The K is an exercise of sovereign power and is thus a regulation. Can be preempted by federal law. 
i. REREAD!!
7. Possible Exceptions to MPD
a. Foreign commerce
i. The dormant foreign commerce clause is even stronger than DCC, and may not admit of an exception for state market activities. 
ii. Only federal has power over foreign relations 
b. When state has monopoly poer in the market in which it participates
i. Monopolists enjoy market power, i.e., the ability to regulate the market
c. Sale of natural resources
i. States have special stewardship responsibilities (akin to regulatory power) over natural resources. 
c. Privileges & Immunities Clause
i. U.S. Const Art. IV, Section 2, Cl. 1: The citizens of each state shall be entitled to all Privileges and Immunities of Citizens in the several States. (Article IV deals with Sister State Relations).
ii. Purpose: To create a single nation and a more perfect union. 
1. Not a mere league of States.
2. Similar to DCC  to extend privilege of trade & commerce in all staets (But DCC is judicially made exception).

iii. Effect of P&I Clause:
1. Does not create any (normative) rights
a. States need not provide any particular P&I
2. Anti-discrimination principle
a. Can’t discriminate on basis of State citizenship
i. Only state-identity discrimination is prohibited
1. E.g., residency requirements
2. CAN treat outside citizens better, but not worse. 
ii. P&I Clause only applies to human beings, citizens of states, while DCC includes businesses. 
1. Doesn't apply to in state residents (so CA doesn't have an obligation to CA citizens)* or out of state businesses
b. Applies only to certain “fundamental rights”
i. Cornfield v. Coryell (1823)
ii. States can discriminate respecting non-fundamental rights. 
iii. Doesn't protect non-fundamental rights because:
1. Some distinction is necessary to preserve states as separate entities.
iv. Only protects those rights going to national union
1. Trade, commerce, access to civil programs
2. Constitutional rights: right to travel, access to courts
3. Economic rights: employment, trade, and commerce.
a. Ex: commercial fishing is fundamental but recreational isn’t. 
v. RULE: Fundamental rights or P&I are different than for other constitutional claims
1. Right to Vote:
a. Not fundamental for P&I art. IV—noncitizens have no P&I right to political participation. Cant vote for mayor in another city/ state. 
b. But it is fundamental for EP.
2. Practicing Profession
a. Fundamental for P&I, art. IV
b. Not fundamental for DP.

iv. Difference between Article IV P&I & 14th Amend:
1. Article IV, this one, concerns set of rights that flow from state law.
2. 14th Amendment P&I concerns set of rights that flow from federal law.



v. P&I Clause Test:
1. Does state or local law discriminate against out of state citizens?
a. If no, P&I not applicable. 
b. Consider DCC
2. Does the discrimination involve a Fundamental Right?
a. Ex: Trade & Commerce, Natural Rights, Benefits of Citizenship.
b. If no, P&I not applicable. 
c. Consider DCC.
3. Is there a substantial reason for discrimination?
a. Examination of Ends (SS).
b. If no, P&I violation. 
4. Does degree of discrimination bear close relation to those reasons?
a. Examination of Means.
b. If no, P&I violation. 
5. Are non-citizens a peculiar source of the evil at which the statute is aimed?
a. Same as Question 4, what is it about out of state residents that make you discriminate against them?
b. If no, P&I violation. 

vi. United Building & Construction Council v. Mayor and Council
1. Facts: A city ordinance in Camden, NJ, required that at least 40% of the employees of contractors and subcontractors working on city construction projects be Camden residents (requires you live there to work for the city of Camden, not private companies). 
2. Issue was that it was a municipal ordinance so it discriminated against in state citizens too.
3. Court held not immune from P&I clause and remanded to apply the test.
a. In state residents can get a remedy via the political process. 
4. APPLYING THE TEST:
a. State law discriminates against out of state citizens. 
b. Discrimination is for fundamental right-trade, commerce.
c. ENDS: Substantial reason for discriminating?—Expenditure of state funds.
d. MEANS: Substantial relationship between discrimination and states objectives?—discriminates only to extent of spending state money (does not require discrimination by private owners).
e. MEANS: Do non-residents pose a peculiar evil?
i. They live “off” although not “in” Camden.
1. Take but do not give. 
f. **REMANDED FOR FACT FINDING, BUT ALTHOUGH P&I APPLIES,  MAY SURVIVE. 
VI. SEPERATION OF POWERS
a. Horizontal structure of power between the three branches of the federal government. 
i. Inferred from constitutional structure.
b. Three Branches of Govt:
i. Art I—Congress (Makes Law)
ii. Art II—Executive (Administers the Law)
iii. Art III—Judicial (Interprets and applies the Law)
c. Government created to be inefficient to avoid abuse of power. 
i. Dominant Concerns:
1. Promoted Liberty
a. Freedom is compromised when government acts so freedom enhanced when difficult for govt. to act.
2. Checks and Balances
a. Checks against abuses.
3. Stability of Government
a. Constitutes branches in different terms of office which makes continuing from one period to another; no rapid changes in any given election. 
d. How is SOP Violated?
i. Encroachment/ Usurpation
1. A power or function constitutionally assigned to one branch may not be exercised by another
ii. Interference
1. A branch may not obstruct another branch in the performance of its constitutional powers
iii. Incompatibility (e.g., excessive complicity)
1. Has one branch undermined the independence or integrity of another
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SEPERATION OF POWERS ANALYSIS:
(1) First, Determine which branch is acting. 
(2) Second, determine what the character of their action is: Leg, Exec, Jud?
a. This tells us what rules to apply.

e. Judicial:
i. Justiciability is a part of Seperation of Powers
1. Courts make rules incident to deciding cases: common law is a lawmaking function & just as powerful as statutory causes of action. 
2. Federal courts rarely engage in executive functions. Yet judicial council has a lot of administrative functions.  Chief Justice is also head administrator.
3. Restricted by case or controversy requirement. 
f. Executive:
i. Sources of Power:
1. Core Article II Powers
a. Commander in chief…have Power to grant Reprieves & Pardons
b. Make treaties & appointments
c. Power to fill up all Vaccines 
d. Recommend laws to Congress (lawmaking power), Receive ambassadors (Head of State), and shall take Care that all laws are faithfully executed (Depends upon legislation; therefore congress nominally controls it)
2. Delegated Power 
a. Legislation needing implementation 
i. Congress, when it acts pursuant to Article I, may delegate power to president so presidents power can include any power that Congress delegates.
3. Inherent Power
a. If constitution omits something important, like protecting US from invasion. 
i. President can act in times of Emergency
1. Congress not needed because no public policy involved in an Emergency –not necessary when it comes to survival. 
2. SC has confirmed this many times. 
ii. Youngstown Sheet & Tube Co. v. Sawyer:
1. Facts: During the Korean War, the president, Harry Truman, made an order directing the Secretary of Commerce to take possession of and operate most of the Nations Steel Mills. He argued that it was an imminent emergency due to our statue during the war and the fact that the Steel workers were going on strike. 
2. What power is president using? Legislative. Also, what gives away that its legislative is the “whereas” clause. 
a. Examination of War Power:
i. Congress has power to declare war—the power to make policy.
ii. As CIC, Presidne is first general—the power to execute congress’ war policy and to direct war operations themselves.
b. If this was a declared war, president has broader powers. 
3. HELD: Justice Black held that unless Truman’s action is found within his Article II powers, it is unconstitutional. 
a. Executive Power
i. this is not equivalent to kings royal peragotive
ii. not an independent grant of power
b. Take Care
i. there must first be a law passed by Congress
ii. the seizure was itself legislative in character as can be seen by its preamble, setting forth policy
1. also, seizure commits US to payment of compensation
iii. Commander in chief
1. domestic efforts not within CIC powers. 
4. Douglas’ Concurrence: Cautionary Approach:
a. Emergency doesn't create power; it only provides an occasion to use of power
i. SOP adopted not to promote efficiency, but to use the inevitable friction to safeguard liberty
b. Seizure by president eis congress’s hand of implementation of policy
i. Commits US to payment of compensation 
5. Frankfurter’s Flexible Approach
i. Rejects rigid approach and says that const. provides flexible framework-the three branches of govt are interacting so incorrect to say pres can never exercise legislative power.  
6. Jacksons Structured Approach
a. SOP is misnomer, branches act in concert
i. separateness, but interdependence
ii. Autonomy, but reciprocity
b. Interaction between Congress & President
i. Congress authorizes, triggers executive power
1. President possesses all his own powers, plus any power congress validly delegates to him. 
ii. Congress remains silent
1. President possesses express & implied powers
a. Art II & implied
iii. Congress rejects presidential power
1. Pres has only Art II power, minus shared powers.
a. those that congress may not take away from him. 
iii. TODAYS TEST TO SEE IF PRESIDENT ACTING OUTSIDE SCOPE OF POWERS & INTO LEGISLATIVE: JACKSONS 3-ZONE TEST!
1. ZONE 1: Approval 
a. President acts w/ congressional authority
i. Presidential action is invalid only if federal government as a whole lacks power in this area (federalism; indv. rights)
2. Zone 2: Silence (twilight zone)
a. Congress neither approves nor disapproves
i. Balance need for unilateral presidential action against damage to constitutional rights and structure
ii. other imperatives and imponderables of events
3. Zone 3: Disapproval
a. President acts despite congress’ disapproval 
i. Valid only if core Art. II (or approved inherent) power
g. Legislative:
i. When Congress is acting, may perform no executive, no judicial, even very little legislative functions. 
ii. Toughest rules because per se rules. No executing or adjudicating its own laws (Marbury).
iii. Immigration and Naturalization Service v. Chadha
1. Facts: Congress created a law, the INA, which created an agency, the INS, within the Department of Justice. Delegates to INS the power to enforce immigration laws of the US. Agencies live in Art. II Exrcutieve, but here gave power to IRA to allow Attorney general to adjudicate disputes. The other thing the act did here is authorized either house of Congress to set side the decision of an immigration judge. This is what happened in Chadha.
a. Case involved deportation of student whose visa expired but he stayed longer; judge set aside decision to deport, and reported it to Congress, and one house of Congress, pursuant to the law, reversed and made him leave. 
2. Issue—what function is Congress utilizing here? 
a. If acting as either exec or judicial, per se invalid. 
b. If Legislative, subject to strict scrutiny. Cant be unicameral, has to be bicameral. 
i. Here, that didn't occur because both houses has to approve it and then the president had to have the veto power. The whole process had to come into play. 
3. Held: Congress acting outside the scope of their power. This case invalidated more statutes than ever before because the statutes allowed the unicameral decisions. 
a. Legislative veto is unconstitiuonal because it allows congress to check administration of a law that it made in the first place. 
b. Judicial has power to check...limited by standing rules.
c. RULE: CONGRESS’ POWER LIMITED BY BICAMERALISM. 
	
	CONGRESS
	PRESIDENT
	SUPREME COURT

	Authority
	Art. I
	Art. II
	Art. III

	Powers
	Legislative
	Executive & Head of State
	Judicial

	Limits:
	Bicameralism Present
	Jackson’s 3 Zone
	Justiciability

	Scrutiny
	Strict (formalist) always
	Usually lenient (functional)
	Usually strict (formalist)

	Consequences
	Difficult to control power delegated to executive branch
	Accretion of power
	Hard to obtain judicial review. 


*All three branches to some extent or another exercise some degree of legislative power. When done by branch other than Congress, lawmaking cannot be primary, can be incidental to exercise of other powers Quasi-Legislating. 
1. Executive: Administrative agencies engage in quasi-legislating (promulgating regulations)
2. Judicial: Federal courts create procedural rules (e.g., FRCP) and substantive law (common law)
3. Congress: Must be according to form prescribed in constitution
a. Complex composition of federal government is liberty enhancing. 


h. ADMINISTRATIVE AGENCIES
i. Utility: Arose by necessity as act of governing became more complexbecame unrealistic to think Congress can make all laws.
1. Technical expertise.
2. Congress creates and delegates power to itagencies create law. 
ii. Constitutional Framework:
1. Administrative agencies are nominally part of executive branchSUBJECT TO Jackson’s 3-zone structural approach.
2. Exercising power delegated by Congress
a. If acting within delegation, then Zone 1
b. If acting outside delegation, then Zone 2 (unlikely) or Zone 3.
i. When Acting in Zone 3: Doctrine of ULTRA VIRES =Unconstitutional.
iii. Functions of Admin Agencies
1. Executive Functions
a. Administer/ Enforce Federal law
b. Because of all their functions, must be in most flexible branch. 
2. Quasi-Legislative functions:	
a. Promulgate rules, regulations, & micro policy
i. Congress can override any admin laws by Statute
ii. Considered laws of the US, so long as not ultra vires.
iii. Entitled to supremacy under Article VI Can preempt state law. 
3. Quasi-Judicial functions:
a. Adjudicate disputes involving agency functions
i. Agency courts hear “public rights” cases
ii. The nature of the dispute determines if admin court will hear it or Art. III court.  If the dispute is with the agency, dispute tried in agency (INS v. CHADHA). 
iii. What makes it constitutional?
1. Appeals go to ART. III court. 
iv. If court heard something other than admin related, would be encroachment. 
iv. NON-DELEGATION DOCTRINE
1. Congress can create and delegate power to Agency if has that power under Art. I Section 8. 
a. When agency acting pursuant to delegated power, solves SOP concerns. 
b. Schechter Poulty v. US (1935):
i. Congress created NIRA: Authorized president to implement code of fair competition as imposed by private industry group. 
ii. Court held delegation of power invalid because unfettered discretion. 
1. Valid if limited (guided) discretion
a. NIRA imposed few policy standards. 
c. Panama v. Refining Ryan (1935)
i. Bare Presidential policy; not executing any law.
ii. Policy not specifically set by Congress. 
iii. RULE: Congress cant delegate core legislative powers. 
2. Whitman v. American Trucking Association (2001):
a. Facts: Congress made the EPA and delegated powers to it. Within that, was the power to promulgate national ambient air quality standards for each air pollutant for which air quality criteria had been issued under Section 108 of Clear Air. The criteria that congress gave was that national ambient standards shall be based on published criteria that reflect knowledge and requisite to public health.
b. Issue: Did congress delegate core power or was it guided?
i. Uncon if bare legislative power delegated.
ii. Problem here is that Congress made the admin agency to have a specific area of expertise. Congress cant give anymore guidance on the issue. 
c. HELD: Congress created an intelligible principle to guide the agencys exercise of authority. 

3. RULE: Congress cannot delegate pure legislative power but discretion as part of an administrative function is ok so long as there is an intelligible principle. 

4. Chevron v. NRDC (1984)—not assigned.
a. Agencies can exercise only delegated power
i. Step 1: Is the scope of delegation clear from statute?
1. This is a pure question of law for the courts to decide.
2. Apply traditional principles of statutory construction.
ii. Step 2: If statute is ambiguous, defer to agency. 
1. Agencies have discretion to interpret the scope of their own power
2. So long as that interpretation is reasonable. 
iii. Neither president nor Agency can substitute their policy for that of Congress. 
5. Clinton v. New York
a. Facts: the Statute in question is here the Line Veto Act which gives to the President the power to cancel in whole three types of provision that have been signed into law: (1) any dollar amount of discretionary budget authority; (2) any item of new direct spending (3) any limited tax benefit.  This pretty much gives him power to change the law. 
b. Issue: Violation of Presentment Clause? (Art. I, Section 7, Par. 2: “Every bil which shall have passed the house…and the senate, shall, before it becomes a law, be presented to the president”)
c. HELD: LIV violates presentment clause
i. Ordinarily, Pres has two options sign into law or return. Here, president can partially veto a spending bill. Thus, cancellation is not the same as return. In effect, President has amendment two Acts of congress without bicameralism & presentment. 
d. Here, SoP Violates Zone 0 in flow chart. 
i. Appointment
i. Judges are appointed under Article II, Seciton 2:
1. Principal officers:
a. Only president may appoint (w/ A&C) of Senate
i. Including, diplomats, judges, heads of departments, policy-makers, policy aides
2. Inferior officers
a. Congress decides who can appoint these officers
i. Courts can appoint
ii. Departments head may appoint (cabinet secretaries); or
iii. The president can appoint alone.
b. Includes ministerial-no policy making fucntions.
3. Employees
ii. Officer: someone who exercises significant authority
iii. Distinguishing b/w inferior and principal officers
1. FACTORS: indicate inferior officer (Morrison v. Olson)
a. Removal by another officer—not the president
b. Limited authority and jurisdiction
i. This is the biggest factor
c. Limited in duration (temporary office)
d. No policy functions
2. Morrison v. Olsen: Was the special prosecutor a principal or inferior officer? She was an inferior officer b/c she was removable by the AG (not president) had limited authority, was in a temporary position, and had no policy functions. She was investigating a particular matter. 
j. Removal
i. Removal not specified in constitution - except impeachment
ii. Default Rule: the power to remove follows the power to appoint
1. This idea predates constitution - so we still need to make sure that SoP is satisfied
iii. Principal Guidelines - to ensure SoP satisfied:
1. If an officer in one branch could be removed by another branch, then SoP interference could arise; thus,
a. General rule: officer can be removed only by her own branch
i. “officer lives in the branch that has the power to remove him/her.” 
1. Way to determine what “branch is acting” for SoP analysis
2. Basically: officers belongs to that branch with the power of removal
b. Exception (possible): general rule may not apply to independent or inter-branch agencies
iv. RULE: congress cannot remove an executive officer, but it can set the parameters on how/when to remove someone.
1. If President’s power to remove is limited, then that officer is an independent officer, within an independent agency.
a. They are generally appointed for a term of years
b. Rule: independent officers are removable by the president only for good cause.
c. Humphrey’s Executor: independent agencies are comprised of non-partisan, impartial, administrative functions.
v. Myers v. US: unitary executive rule: president has absolute discretion to remove all administrative officers.
1. Exception: independent officers

VII. INDIVIDUAL RIGHTS

a. BACKGROUND
i. History: Colonists supposedly enjoyed same rights as English per unwritten constitution. As state governments replaced Colonial ones, individual rights were written into state constitutions. These rights from state abuse were not affected by formation of federal government. Protection from federal abuse was thought to be secure in the structure of the national government: Federalism, Seperation of Powers. 
1. Sequence of Constitutional Rights
a. Original Constitution
i. Art. I, Section 9 (apply only to federal government)
1. Right of slave trade
2. Habeas corpus
3. Bill of Attainder 
4. Ex Post Facto
ii. Art I, Section 10 (applies only to states)
1. Contracts clause
b. Bill of Rights (1791)
c. Civil War Amendments (1865-1870)
d. Others since then…mostly voting. 
ii. Principal Constitutional Rights
1. 1st Amendment
a. Religion, Speech, Press, Assembly, Petition
2. 2nd Amendment
a. Right to bear arms
3. 3rd Amendment
a. Due Process, Takings
4. 13th Amendment
a. Right against slavery
5. 14th Amendment	
a. Citizenship, Privileges/ Immunities, DP, Eq.Pro
6. Voting Rights (15,17,19,23,24,26)
iii. The Bill of Rights applies only to the Federal Government 
1. Ratifying conventions (1787-88) were uneasy
a. Unpersuaded by the federalists 
b. Demanded a “BoR”
2. First Congress adopted & submitted BoR
a. Mainly James Madison
b. Amendments 3-12 adopted (& renumbered)
3. Applies only to the federal government
a. For state abuses, had bill of rights in their own state constitutions. 
b. Baron v. Baltimore: Baron asserting 5th amendment claim against Baltimore and SC said Baltimore not federal, have to look at State constitution. 

b. Anatomy of Individual Rights
i. Fundamental Rights v. Non-Fundamental Rights
1. Fundamental Rights
a. Strong degree of protection. 
b. Laws found in the Constitution and Natural Law
c. Court will apply STRICT SCRUTINY
i. In order to survive strict scrutiny, the end must be compelling (of the highest degree). Next, must show that method (means) they are using to achieve is necessary.
ii. Burden on the State to show this.
iii. Balancing between States needs and rights.
2. Non-Fundamental Rights
a. Lesser degree of protection. 
b. Laws found in Statutory rights, State-created rights, International/ Humanitarian Law rights.
c. Court will apply RATIONAL BASIS
i. Deferential to legislature (McCulloh v. Maryland).
ii. The end must be legitimate, and the means must be rational. 
iii. Burden on person challenging the law. 

c. INCORPORATION
i. Bill of rights does not apply to the states BUT is incorporated through the 14th amendment and thus applies with the same force and effect as it does to the federal government (sometimes less, depending). 
1. E.G. State violates your 1st amd right to free speech. You could not bring a 1st amd action against the state. Rather, you would bring a 14th amd claim against the state and allege violation of your freedom of speech
ii. Analysis
1. Is the right incorporated to the states through the 14th amd?
2. If so, does it apply to the state government with the same force and effect as to the federal government?
a. *note that incorporate through due process, P&I is minority view to incorporate and not really used. 
iii. Theories of Incorporation
1. Non-Incorporation: Fundamental rights are protected by the DP clause and are not just limited to BoR.
2. Total Incorporation: All of the BoR and only the BoR are incorporated
3. Selective Incorporation: Only those BoR “implicit in concept of ordered liberty”(Current Theory)
iv. Provisions incorporated into 14th Amend Due Process:
1. 1st amend in entirety
2. 2nd amend in entirety
3. 4th amend in entirety
4. 5th amend, except or requirement of grand jury indictment for criminal prosecutions
5. 6th amend (not all)
6. 8th amend against cruel and unusual punishment
v. McDonald v. City of Chicago
1. Facts: In the case Heller, SC held that gunmanship was part of one’s second amendment right. This case asks whether second amendment right incorporated into 14th amend. Not incorporated through the P&I clause.
2. Issue: Is second amendment incorporated through due process clause of the 14th amendment?
3. Held: Reformulated test for DP incorporation is instead of looking at civilized society generally, focus is now on our society & out system of government. 
4. CURRENT STANDARD FOR SELECTIVE INCORPORATION: WHETHER RIGHT IS DEEPLY ROOTED IN THE NATIONS TRADITION & HISTORY. 
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VIII. SUBSTANTIVE DUE PROCESS

a. SUBSTANTIVE DUE PROCESS = ECONOMIC 
i. Due Process Clause:
1. Found in the 5th and 14th Amendment=No person shall be deprived of life, liberty, or property without due process of law. 
2. Procedural Due Process
a. Notice and opportunity to be heard
b. Murray v. Hoboken Land (1855): Applies to all branches of federal government, not just executive, and had only procedural content. 
3. Substantive Due Process:
a. Strong justification for deprivation of fundamental rights
b. Dred Scott: Missouri took slave-owners property without due process; ruled there’s a substantive element too. 
c. Economic Due Process era begins with Mugler v. Kansas: Court says must look at substance of things. 
d. Smyth v. Ames (1898): Court ruled that regulated rates must be based on fair value and provide same returns as market pricing. 
e. LAISSEZ FAIRE ERA: Court substitutes its own economic judgment for that of the legislature. 
4. Lochner v. NY (1905):
a. Facts: NY passed a law that limited bakery workers to work only 10 hours a day. Lochner owned a bakery and wanted employees to work more, while employees also wanted to work more =  right to contract. So state is impeding on the right to make contract. 
b. Analysis:
i. First, we ask what right is being taken away here?
1. Here, right to contract. 
ii. Is it a fundamental right?
1. Yes, Liberty of contract.  
iii. Standard of Review?
1. Since it's a constitutional right, we use strict scrutiny. 
2. Scrutiny of Ends:
a. Were the states goals valid?
i. Public health, workers health, workers welfare
b. Court gets to decide whether the ends are compelling. 
3. Scrutiny of Means:
a. Assuming legitimate ends, how well must the law promote them?
b. The law must have a more direct relation than this. 
c. Court gets to decide if law actually attains its ends. 
c. Held: Not a proper economic regulation. The Lochner era is identical to era of dual federalism. There, used 10th amendment to knock down federal economic regulation while here using 14th amendment to do so. 
d. RULE: Individuals have a fundamental right under SDP to form economic relationship, includes freedom of K. 

5. NEW DEAL ERA
a. Lochner Era continues until about 1937. 
b. Then, Ferguson v. Skrupa (1963): only lawyers can engage in debt adjustment): Court says wont apply SS to economic matter because not treated as fundamental. 
i. Applies Rational Basis Review

*Today, we use rational basis test to determine whether an economic due process right has been taken away. The only way to really invoke it is through punitive damages:

6. SDP Revival—Punitive Damages
a. This is really the only area that SDP economic rights apply.
b. RULE: You have a fundamental SDP economic right to be free from excessive punitive damages. 
i. Grossly excessive awards are an arbitrary deprivation of property w/o DP. 
c. KENNEDY TEST: To show that your SDP economic right as been violated, a person must show that the punitive damages award was grossly excessive in relation to:
i. Degree of reprehensibility (of tortious conduct)
1. Culpability of tort feasor (compare mens rea)
a. Physical harm is worse than economic harm
ii. Disparity between actual and punitive damages
1. no rigid benchmarks, but
a. 2 digit multipliers probably unconstitutional. (10 too much)
iii. Compare jury awards & criminal penalties
1. Punitive damages are not a substitute for crim law
a. which carries additional procedural safeguards 

b. TAKINGS CLAUSE = ECONOMIC DUE PROCESS 
i. 5th and incorporated through 14th Amendment: Not shall private property be taken for public use without just compensation. 
1. What is property?:
a. Look to state law for definition of property. So whether you have an economic interest that's protected from fifth amendment depends on state definition. Constitution doesn't define property, it just protects it. 
i. TYPES:
1. Tangible property
a. Real property (zoning laws)
b. Personal property
2. Intangible property
a. Intellectual property 
b. Future interests
3. Not all economic interests are “property”
a. Reasonable investment backed expectations 
b. Lucas: background law inheres in title.
c. Rule: 5th amendment doesn't protect speculative interests.
i. Ex: you buy property hoping to develop it commercially. 
2. What is a taking?
a. Two kinds of takings
i. Condemnation
1. State exercises its power of eminent domain	
a. state commences condemnation suit
b. Formal transfer of title from owner A to government or private Party B
2. Possessory takings—actual physical occupation
a. Functional equivalent of condemnation
ii. Inverse Condemnation
1. State exercises its police power to regulate
a. No transfer of ownership or title
b. Use restrictions (e.g., zoning) devalue property
c. Owner commences inverse condemnation suit to enjoin regulation or recover lost value
iii. Holmes: Regulation that goes too far ought to be treated as equivalent to condemnation. 

3. What uses may property be taken for?
a. Public v. Private
b. Public use as determined by legislature
c. Kelo v. New London
i. If state exercises power of eminent domain, it is conclusively for public use and court doesn't question that analysis.
d. Synonymous with public purpose
i. Removing blight (nuisances)
ii. Putting up a private shopping center?
e. How can any Act by a popularly elected legislature not be for a public purpose?
i. Hawaii v. Midkiff—Hawaii???
f. Can the court design and enforce a test for when legislation confers only a private benefit?
i. Benefits only a particular private party (Loyola?)
ii. Special intersts (e.g., every law ever passed)
iii. Corrupt officials 

4. What is just compensation?
a. Compensation must be cash. It cant be another similar property
b. Just = Market value at the time of taking
c. “Value” is a hard question in eminent domain or reverse condemnation cases 

5. Remedies?
6. Lucas v. Coastal Commission
a. Facts: Lucas paid two million dollars to buy beachfront property that he was planning to develop. Then, Beachfront Management Act comes along and says no structures on barrier islands because of hurricanes that can sweep houses up and affect the rest of the town. The act rendered Lucas’ property worthless. 
b. Issue: Is nuisance an exception to the taking clause?
c. Held: No. There is no nuisance or any other exception to the taking clause. Destruction of all value is a “categorical” taking assuming the property had value to begin with.
d. RULE: When categorical taking, apply the Background Principles Rule:
i. Does the owner have right to a particular use, that government regulation no prohibits?
1. If no, then no property right has been taken. 
2. If yes, then interference with right is analyzed under the takings clause. 
ii. Look to existing rules or understandings. 
e. RULE: Only uncompensated takings violate 5th amendment
i. Gives rise to two special ripeness requirements:
1. Must seek final agency action (seek variance in order to know how far state has gone)
2. Even if taking is proven, must seek compensation (this keeps most taking cases out of court)
ii. *So in economic due process, use rational basis test. The exception to that rule is the takings clause. It also applies to k’s that were in existence before the law was passed. 

c. SUBSTANTIVE DUE PROCESS = NON-ECONOMIC (PERSONAL RIGHTS)
i. There are no positive rights. Rights come from restrictions on power (something government can’t do).
ii. What is substantive due process
1. Limits on government actions
a. Rights result from restrictions on power
2. Limits found in text
a. Bill of rights (federal government)
b. 14th amendment (state government)
i. P&I clause
ii. Equal protection
iii. Due process
1. Incorporated rights
2. Independent rights (limits not found in text)

iii. Finding textual rights
1. Variants of Interpretivism 
a. Strict Textualism
b. Originalism (intention-alism)
c. Dynamic/ Organic
i. Living constitution
ii. Adapt basic principles to contemporary context
2. Example: Freedom of Press:
a. Strict Textualism: Mass Media
b. Originalism: Printing Press
c. Dynamic/ Organic: Bloggers

iv. Finding nontextual rights (when not found in constitution):
1. Non-interpretivism:
a. Natural Law
b. Common Law
c. History & Tradition
i. Alito used this in McDonald
2. Example: Is there a fundamental right to engage in stem cell research?
a. Textual?
i. Perhaps under dunamic/organic theory—if 1st amendment includes right to learn, discover, research
b. If fails under textual, Nontextual? 
i. look to natural law and above. 


v. Cases in history:
1. Myer v. Nebraska: Right to speak German
2. Pierce v. Society of Sisters: Right to private schools
3. Buck v. Bell: No right against forced sterilization (this was reversed)
a. Skinner v. Oklahoma: procreation is a fundamental right. 

*First find whether it's a fundamental right, then whether it was deprived. 

vi. When is a right deprived/ denied?
1. Prohibiting exercise of the right
2. Burdening exercise of the right (usually violated EP but not DP)
a. Licensing, taxing, regulating
b. Unequal allocation
i. e.g., voting
c. Refusal to fund (or facilitate)
3. Intentional v. negligent interference 
a. Deprivation and denial violate DP/EP only if done intentionally –accidental interference don't trigger SS. 

vii. Poe v. Ullman
1. Facts: Court refused to grant cert because said no standing to challenge a Connecticut state law that made it a crime to use contraceptives. Harlan wrote a dissenting opinion 
2. Harlan rights that right to use contraceptives is an invasion of privacy in the conduct of the most intimate concerns of an individuals personal life. 
a. Finds that due process liberty not confined to procedural fairness or rights from BoR. Due process includes:
i. Natural rights
1. Fundamental rights which belong to the citizens of all free governments (Corfield v. Coryell)
2. Rights for the purposes of securing which men enter into society 
ii. General principles & our traditions
1. The balance which our nation, built upon postulates of respect for the liberty of the individual, has struck between that liberty and the demands of organized society.
2. No formula could serve as a substitute, in this area, for judgment and restraint
b. Subjects this law to strict scrutiny
i. Morality is a state interest but state’s use here is not because intrudes upon the most intimate details of the marital relation with the full power of criminal law. Especially because intrudes into privacy of home. 
viii. Griswold v. Connecticut (1965):
1. Facts: A State law prohibits the use or the aiding of use of contraceptives. The court went through interpretivist methodologies in order to determine that yes, it is a fundamental right. So must use SS. 
a. Justice Douglas Zone of Privacy: Looks at all the specific rights mentioned in the bill of rights, including 1st, 3rd, and 4th (freedom from search etc); Putting them together:
i.  a physical space (i.e., the marital bedroom)
1. Why isn’t this as far as douglas needs to go?
ii. or a conceptual one-personal autonomy
1. if so, what are its boundaries?
b. These are not core constitutional rights, but penumbral rights, good enough to treat as fundamental and subject to SS. 
2. Justice Goldberg invoked 9th amendment; rule of construction so courts don't need to read amendments too narrowly.

ix. Interpretivism Methodologies:
1. Textualism
a. Strict clause bound
b. Broad non-clause bound
2. Originalism
a. Original understanding
b. Original intent
3. Dynamic
a. Living/Organic/Evolving constitution
4. Non-interpretivism 
a. External Sources of Meaning

d. ABORTION
i. RULE: Abortion is a fundamental right, up to a certain point. 
ii. The Analysis in Abortion Regulation:
1. Does woman have fundamental right to terminate pregnancy? And if so, where do we find that right?	
a. Constitutional interpretation
i. Right to privacy (Major premise)
1. Qua personal autonomy  
ii. Right of choice (Minor premise)
2. When does state regulation of abortion amount to a deprivation of that right?
a. When deprived or unduly burdens right
b. Not all restriction rise to level of deprivation, i.e., person performing must be MD. 
c. States can discourage but not deny abortions.
3. Select standard of review based on what they are depriving:
a. If permissible burdens: use rational basis.
b. If impermissible burdens: use strict scrutiny
4. Is the state interest compelling? (ENDS)
a. Protecting fetal life is impermissible
b. Protecting material health is compelling
c. Protecting potential life is ok if not obstructing abortion
5. Is the challenged regulation (MEANS) narrowly tailored to promote the ENDS?
a. Prohibiting abortions would be the only way to save unborn life, but other state interests (even compelling ones) might be served by less restrictive means.
b. Total prohibition is impermissible 
c. Regulation after 1st trimester is ok.  
d. Restricting or prohibiting after viability is ok (narrow).
iii. Roe v. Wade: 
1. Facts: Texas passes a law to ban all abortions except those necessary to save woman’s life.  
2. Analysis:
a. Does a woman have a fundamental right to terminate pregnancy [basic issue is interpretation]:
i. Textualism: penumbras of BoR (1st, 3rd, 4th, and 5th)
ii. Non-interpretivism: 9th amend or 14th amen. DP liberty
b. Has the fundamental right been denied—when does state regulation of abortion amount to a deprivation of that right?
i. There is no absolute right in the constitution. A right may be deprived if state survives SS. 
ii. Apply SS:
1. States ends:
a. Morals and values: Legitimate interest but not under SS—state need to show an extraordinary interest. 
b. Medical safety: This is a very compelling end for a state
c. Protecting pre-natal life: This is a compelling interest if we have a pre-natal life. 
i. Burden is on state to prove compelling ends. Thus state has to prove or persuade the court of when a fetus becomes a person. 
ii. If prohibiting abortion the only way to save the life (assuming fetus is life) then the means would be considered necessary. 
iii. Point of viability rule from ROE: Can restrict abortions once the fetus can reach the point of viability, that is, when the fetus can survive on its own outside mother’s womb. 	
1. 1st trimester: No special regulations permitted
2. 2nd trimester: Reasonable regulation of medical procedures
3. 3rd trimester: State may prohibit except where medically necessary
iv. Planned Parenthood v. Casey (1992):
1. This case tells us that right of privacy and right of abortion are found in 14th amend. due process liberty clause. = UNDUE BURDEN TEST
a. Roe found fundamental right by looking at penumbral approach: carving out of BoR principles. 
b. This court rejects that approach. 
2. Role of Stare Decisis
a. Rule of law requires continuity (unless unworkable)
i. Judicial legitimacy requires consistency 
1. even in the face of popular opposition (long v. short views)
ii. Decisions create expectancies, the form the legal landscape of society
iii. Exception: changed circumstances
3. Redrawing the line between privacy/ state
a. Replace trimester framework with “viability”
i. Why doesn't stare decisis apply here as well?
b. Manifestation of state interest
i. May proselytize (prefer birth over abortion)
ii. Can make abortion more difficult to obtain
1. So long as not “designed to strike at right itself”
4. UNDUE BURDEN TEST
a. Only where state regulation imposes an undue burden on a woman’s ability to decide will be subject to heightened scrutiny
i. Use RB for restrictions that don't rise to this level
b. Purpose or effect of placing substantial obstacle in path of aborting a nonviable fetus 
i. Impermissible purpose to prevent abortion
ii. Impermissible means if abortion cannot be obtained 
c. Ultimate decision must remain woman’s, but state can influence it all it likes. 
d. *Seems like congress using RB to determine if to use RB or SS. 
v. Stenberg v. Carhart
1. Recap of abortion rights
a. Previability: State may regulate abortions to:
i. promote maternal health and medical profesion, 
ii. assure informed (adult) consent
iii. but may not unduly burden the right to abortion 
b. Post viability: State may prohibits abortions 
i. Except where necessary to preserve mothers life or health
2. Facts: Here, Nebraska law applies to previability abortions and says may not obstruct abortions or endanger health
a. prohibits D&X procedure (partial birth) which is safer than alternative methods 
b. Burden of proof on state
3. Held: Nebraska law imposes an undue burden:
a. Because it prohibits a procedure that may be medically appropriate
b. Statute may also prohibit D&E procedure
i. Court does not accept Nebraska AG’s narrowing interpretation
ii. State AG cannot bind state courts or legislature
iii. Lower federal courts are in best poisiton to determine state law. 
c. Statute invalid on its face

vi. Gonzales v. Carhart (2007):
1. Court left no doubt that it was leaning toward pro-life position
a. Physician referred to as abortion doctors
b. Fetus referred to as unborn child and baby
c. Court accepts congress’ moral imperative as legitimate interest
d. Roe is merely assumed valid, for the moment. 
2. No more facial cases
a. UB wont be found in facial case unless a widespread health risk is shown
b. Individual health risk on a case-by-case basis. 

e. MEDICAL TREATMENT/ RIGHT TO DIE
i. Framing the Analysis:
1. Do persons have a fundamental right to:
a. State funded medical services?
b. Refuse life saving medical treatment?
c. Physician assisted suicide?
2. When does regulation/ classification of the right amount to a denial or deprivation?
3. Is the state interest compelling? (ENDS)
4. Is the challenged regulation (MEANS) narrowly tailored to promote the ENDS?
ii. Right to State Funded Medical Services 
1. RULE: No, you do not have a right to state benefits of any kind. It's a right that state must do for you. 
a. No positive rights = not providing you with a service isn’t considered a deprivation.
2. Mahrer v. Roe: State funded childbirth but not elective abortions.
a. DUE PROCESS RULE: The law was upheld because of the due process rule: failure to fund or facilitate the exercise of a fundamental right is not a deprivation of itThere are no positive rights under DP, only negative.
b. EQUAL PROTECTION RULE: Rights can be fundamental for EP Purpose; there are some positive rights under EP.
i. Emergency medical care.
3. Similar to that is right to state funded lawyer:
a. Negative right via criminal defense where state deprives of liberty through incarceration
b. sixth amendment = assistance of counsel for defense. 
4. TEST USED:
a. Rational Basis
i. Even preference for childhood an ok end, and full denial or unequal funding for one procedure but not another is narrowly tailored means. 
iii. Right to Refuse Medical Care	
1. RULE: There is a due process fundamental right to refuse medical treatment and it stems from the common law doctrine of battery = at common law you had the right to resist an unwanted touching.
a. In abstract, if terminally ill:
b. Cruzan v. MO Health Dept (1990)
i. General Rule 1: Court should not decide issues that aren’t before them.
1. State the issue in as narrow a way as would permit the court to decide the case. 
ii. General Rule 2: Avoid unprincipled distinctions
1. If no principled distinction between the formulation of the right, state it in broad terms (avoid uncertainty)
2. TEST USED:
a. Strict Scrutiny:
i. Compelling ends, Necessary Means
iv. Right to take one’s own life (suicide)
1. The way you define the right will make the difference if court will find it fundamental or not. Broader  Narrower. 
2. Washington v. Glucksberg:
a. Facts: Washington law prohibits causing or aiding a suicide. 
b. Issue: Whether the law prohibiting assisted suicide offends the 14th amendment? Held: NO. 
c. Analysis:
i. Rehnquist: (looks at the right broadly) 
1. Adopts modified originalism: practices at time of adoption both illuminated and modified by history and tradition. 
a. Assisted suicide criminalized at common law 
b. serious debate currently underway in legislative bodies re-examining the prohibitions. 
ii. O’Connor
1. Right may be different than found by majority (i.e., terminally ill patient avoiding pain while dying), but not presented in this facial case because these patients have access to sufficient drugs. Basically says that the issue isn’t present here.
d. Facial vs. As-Applied Chalenges
i. Facial: the law, in all of its application, is incapable od being applied in a constiutitonal manner
1. Ex: legislature lacks power to enact; legislatures stated interests are inadequate.
ii. As-Applied: The law, while constiutitonal in some respects, is unconstitutional when applies to these facts
1. Ex: Law applied in a discriminatory manner; law imposes undue burden in some cases but no others. 
iii. Which is this:
1. Law prohibiting assisted suicide not facially unconstitutional 
2. If applied to bar palliative care, might be unconstitiuonal, but not presented here because plaintiffs have access to drugs. 
e. Court applies Rational Basis TEST!!!!
i. Legitimate State ENDS:
1. Integrity of medical profession
2. Protection of vulnerable groups
a. Elderly disables & impecuniary 
3. Avoidance of euthanasia 	
a. Termination of life (for greater good) w/o consent
b. Souter believes this outweighs petitioners interests
ii. Rational MEANS
1. Banning v. regulating is reasonable 
a. avoids risk of error, other pressures
3. TEST USED TO DETERMINE IF LAW PROHIBITING RIGHT TO DIE IS UNCON:
a. Rational Basis:
i. END: Legitimate State Interest: Look at regulation in DP cases and determine whether protection of life is ok (usually ok)
ii. MEANS: Rational Means to get to legitimate end: total prohibition ok. 
4. RULE: Terminally ill patient in incurable pain may have a right to die, but that issue must be dealt with as-applies cases. 

f. SEXUAL ORIENTATION
i. Homosexuality has long been condemned in western societies. see Leviticus, Genesis, Pope Gregory IX
ii. Bowers v. Hardwick: GA law prohibited sodomy for both sexes. A homosexual couple was arrested for it but there were no reported prosecutions of straight couples. The court characterized the issue as whether the federal constitution confers a fundamental right upon homosexuals to engage in sodomy. 
iii. Lawrence v. Texas (2003):
1. A Texas law made it a crime to engage in “deviant” sexual conduct with a person of the same sex. 
2. Kennedy majority says that Bowers failed to appreciate the extent of the liberty interest and that sodomy laws prohibit more than a sexual act = they prohibit a personal relationship. 
3. Court overrules Bowers and looks to various interpretations to find liberty. 
a. Kennedy characterizes the right as: Liberty of persons to chose from their own intimate personal relationships.
i. Beyond BoR.
ii. Theories of interpretation:
1. Rejects strict construction used in Bowers
a. Historical record is inconclusive (at least wrt gays)
b. Singling out gays is recent phenomenon
2. Dynamic (emerging norms)
a. Can DP “liberty” ever include conduct that many or most people believe is immoral
b. Can a state enforce community morals against recalcitrant members?
iii. Foundations of Morality
1. Religious tenants (ten commandments)
2. Non-religious ethics (philosophical) 
a. Categorical imperitive (Kant)
b. Autonomy (J.S.Mill)
c. Utilitarianims (Bentham, Smith)
3. Biology
a. Incest, Altruism
iv. Conflict between morality & individual autonomy. 
1. Abstract morality (not based on other state interests, e.g., health & safety) losing favor
a. Laws that protect public sensibilities 
i. public conduct
b. Laws that enforce private morality 
i. The fact that the governing majority in a state has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice. 
ii. Arent public sensibilities offended by knowledge of private acts?
c. Laws that protect against secondary social effects
i. Prostitution, drug use, porn
v. Evolving notions of liberty and privacy
1. What legal commentators
4. Overturning Bowers
a. Why not faithful to stare decisis as in Casey?
i. Should precedent establishing a right be more enduring than precedent rejecting the right?
b. Kennedys Factors for Overturning Bowers:
i. Foundations have been eroded by other cases
ii. Subject to substantial/ continuing criticism
iii. Failed to induce individual or social reliance
iv. *These factors are more relevant to organic view of the constitution than a static one. 
5. TEST: Rational Basis with Bite
a. Burden of proof shifts to the state to demonstrate that classification actually advances that legitimate end. 
i. Legitimate ends, and rational means BUT
ii. Close scrutiny by the court
iii. More flexible…but more manipulable 
iv. Same Sex Marriage Cases:
1. Goodrich v. Mass (SJC, 2003): Marriage is fundamental right-State constitution. 
2. In re Marriage Cases (Cal, 2008): Fund. right; gays are suspect class (state constitution)
3. Proposition 8 (adding Art. I, Section 7.5)
a. Stauss v. Horton (Cal, 2009)
i. Majority can eliminate EP rights for minority.
4. Perry v. Schwarzenegger (ND Cal, 2010)
a. Prop 8 violates US Constituton DP & EP clauses 
i. No standing in 9th Cor. or U.S.S.C.
5. October 6, 2014: cert denied in 7 cases.


IX. EQUAL PROTECTION

a. 14th Amendment = Nor shall any State deny to any person within its jurisdiction the equal protection of the laws.
b. Equal protection of the laws
i. Unequal Treatment v. Unequal Outcomes:
1. Unequal Treatment (De Jure Discrimination)
a. Classification in law specifying unequal results (Unequal treatment)
b. Apply different rules based on a classification
i. Persons of Japanese ancestry relocated to internment camps during WWII. 
ii. Persons in X class may vote; persons in Y class may not. 
2. Unequal Outcome (De Facto Discrimination)
a. Uniform law that produces unequal results (Unequal outcome)
i. Flat percentage tax (e.g., 10% of income)
ii. Everyone must have health insurance
b. Based on achievement 
i. Ex: Scores of standardized tests
c. Based on societal/ economic (class) differences
i. Ex: whites (generally) earn more than blacks.
ii. Classifications:
1. All laws classify:
a. By behavior—driving faster than 65 MPH = speeding ticket.
i. Within a person’s control. 
b. By Status—Citizen v. alien; Sexual orientation
i. Not within a person’s control
c. By Trait—Skin color, sex, age, or other bio characteristics
i. Not within a person’s control
iii. ANALYSIS of EP CASES:
1. Is there discrimination?
a. Does the action being challenged disproportionately impact one group of people relative to another group?
i. Disparate impact is usually required to trigger the EP clause.
2. Is it the state that is discriminating? 
a. Is the challenged action embodied in a state law or otherwise attributable to the state or state officials?
i. Only state action triggers the 14th amendment, including the EP clause.
3. Does the law discriminate against a SUSPECT CLASS?
a. Is the disadvantaged group one that the SC has identified as suspect or quasi suspect?
i. Discrimination against suspect classes or against the exercise of fundamental rights raises the standard of review
4. Is the discrimination intentional?
a. Is the disparate impact that is felt along suspect class lines one that the state intended to cause?
i. Only intentional discrimination triggers SS. Use RB for unintentional discrimination (even if against suspect classes).
iv. Strict Scrutiny Applies only where:
1. The act intentionally discriminated along suspect class lines; or
2. If the challenged law disproportionately burdens or benefits people exercising a FR. 
3. If neither, subject to RB. 

c. EP = RACE & NATIONAL ORIGIN

i. RULE: Race and national origin is a suspect class because it is something you cannot change.
1. Court will look at law on its face and as applied.

ii. Yick Wo v. Hopkins (1888):
1. Facts: There was an ordinance that made it unlawful to run a laundry business without getting a license from supervisors; the business also had to be located in a building constructed of brick or stone. 
2. ANALYSIS: 
a. Classifications:  
i. Brick/ stone v. wooden buildings
ii. Laundries v. other businesses 
iii. On its face, the law appears neutral. 
b. The state ordinance was facially neutral but a law that is facially neutral can be applied in a discriminatory fashion – but it was not equally administered
c. How is the neutral ordinance applied:
i. Permission granted to all 80 Applicant but denied to 200 Chinese applicants. 
ii. Benefitted class are white people and burdened class are Chinese people = Classification runs along racial lines. 
3. Held: Law is discriminatory and thus subject to Strict Scrutiny.
a. Here, the law was not discriminatory on its face but was discriminatory as applied. 
b. Discriminatory because of discretion given to Board of supervisors.
4. “Fourteenth amendment requires equality of treatment without regard to any different of race, color, or national origin.”

iii. US v. Carolene Products (1938)
1. This case was decided during the Lochner era of dual federalism; basically tells us to apply rational basis unless ???

iv. Korematsu v.US (1944)
1. Facts: During WWII, President Roosevelt and military commanders issued an executive order, which required American citizens of Japanese ancestry to relocate into internment camps during duration of the war. 
2. Court determines that this is an EP case because a particular class of citizens was singled out; Since state is intentionally discriminating on the basis of race, use SS:
a. COMPELLING ENDS? 
i. Protection against espionage/ sabotage (mischief).
b. NECESSARY MEANS (Classification)?
i. Citizens of Japanese ancestry (birth trait)
ii. Is this necessary or least restrictive?
iii. …Depends on Closeness of fit. 
1. Some Japanese Americans are loyal so its over-inclusive
2. Some non Japanese Americans are threats so its under-inclusive
c. Closeness of Means-Ends fit (Narrowly Tailored?)
i. Government has to prove that its necessary so we say what is your evidence that every person of Japanese ancestry is a burden on American security?
ii. The relationship between the classification and the state goal must be a close fit. 
1. Ex: All persons who admit to being disloyal are detained (excellent)
2. Ex: All persons convicted of treason (or made overtures of allegiance to axis powers in the past) (very good fit)
d. Degree of Scrutiny:
i. Black: All legal restrictions, which curtail the civil rights of a single racial group, are immediately suspect. That is not to say that all such restrictions are unconstitutional. 
d. DESEGREGATION
i. Ten Precepts of Slavery
1. Black inferiority/ white supremacy
2. Slaves are property, not people
3. Black powerlessness and dependency
4. Racial “Purity” (child’s status follows mother)
5. Minimize manumission and free blacks
6. Rejects rights to black family
7. Deny blacks education and culture—make it a crime to teach slaves to read or write)
8. Deny (separate) black religion
9. Limit liberty & resistance
10. Use all means (incl. violence) to support slavery
ii. History: Up until 1865, Slavery was legal and enforced. Then, 13th amendment. When Congress wrote civil rights statutes, SC struck them down as unconstitutional so no civil laws until 1964. During that century, many jurisdictions tried to retain as much of slavery as could under variety of laws; much resemblance to precepts of slavery. 
iii. Plessy v. Ferguson (1896)
1. Louisiana law called for separate rail car accommodations. Plessy was 7/8 white so this was a test case. Sat in a white car. Court upheld the LA law.
2. SC defines EP as legal EP, that is de jure discrimination by law. 
3. “In the nature of things, the 14th amendment could not have been intended to abolish natural distinctions based on color, or to enforce social, as distinguished from political, equality”
4. “If one race be inferior to the other the constitution cannot put them in the same plane.”
iv. Brown v. Board of Education (1954)
1. Brown I—Constitutional Violation 
a. No decision in 1952 term
i. No consensus on court
ii. New adm. (Eisenhower)
iii. New chief Justice (Earl Warren)
1. Enforced Japanese exclusion & internment orders
b. Reargued during 1953 term
c. Questions posed on Re-argument
i. Original intent of 14th amendment re segregation
ii. Is the 14th amendment an evolving organic amendment?
1. Congressional power under Section 5
2. Extent of judicial power under Section 1
iii. In the absence of original intent of 14th amd, is it within the judicial power to abolish segregation in public schools?
d. Original intent inconclusive & contradictory
i. “We must consider public education in the light of its full development and its present place in American life throughout the Nation
e. New Meaning to Equality
i. Requires more than superficial equality
ii. Intangible inequality promotes black inferiority
1. Are psychological impacts relevant for constitutional analysis?	
iii. Separate is inherently unequal	
2. Brown II—Remedy
a. Assuming constitutional violation
i. Immediate decree; or gradual adjustment to constitutional status
ii. Court has broad equitable powers to dismantle the dual school system
b. Why not standard remedy for constitutional violation
i. Remedy decoupled from violation
ii. A question of judicial legitimacy and authority
c. Eisenhower’s edits
i. Psychological effect runs both ways
ii. Gives rise to “all deliberate speed” formulation
v. Segregation Today
1. Many schools have re-segregated by housing patterns
a. this is de facto segregation and does not violate EP clause
b. cannot be remedied by race conscious means
2. LAUSD is 9% white due to white flight & public schools, most schools are a single race, and most faculty are a single race. 

LIMITATIONS ON EP = Purpose & State Action & Intentional

e. DISCRIMINATORY PURPOSE & EFFECT
i. The default is rational basis  similar to substantive due process RB (classification presumed legitimate)
ii. Heightened Scrutiny:
1. Intentional discrimination against suspect class 	
a. Unintentional discrimination is de facto—apply rational basis
b. Even if disparate impact on suspect class
c. Same for private discrimination (including intentional)
2. Discrimination re EP fundamental right
a. Most cases of this type involve intentional action 
iii. ANALYSIS:
1. Does the law have a disparate impact?
a. Is the end result of the law unequal allocation of benefits & burdens?
b. If YES:
2. Disparate impact along suspect class lines or not?
a. If not, requirement of purpose not relevant and subject to RB.
b. If YES:
3. APPLY REQUIREMENT OF PURPOSE DOCTRINE: 
4. Is the disparate impact intentional? 
a. Has the state (or implementing official) made a class-conscious decision?  Need not be based on class animus, so long as intentionally along suspect class lines. 
b. FACTORS TENDING TO SHOW DISCRIM INTENT? 
i. Direct:
1. Does the classification spear on the face of a statute or regulation?
a. If YES, Req. of purpose satisfied  De Jure SS.
2. Does the legislative history (or other objective factors) indicate discriminatory intent?
a. Need not be sole purpose, as long as it is the motivating factor.
b. State has burden to show same disparity would result if race wasn't a factor.
i. If unable, De Jure  SS.
ii. If able, De Facto  RR. 
ii. Indirect:
1. Is the statistical disparity so great as to raise an inference or suspicion of intent?
a. Burden shifts to state to plausibly demonstrate how disparity resulted from a non-class conscious decision
b. Burden shifts back to plaintiff to defeat state’s proffered explanation.
i. If unable, De Jure  SS.
ii. If able, De Facto  RR. 

iv. City of New Orleans v. Dukes (1976)
1. New Orleans passed an ordinance classifying food cart stands in the French Quarter. Allows only those who have been vending for over 8 years to remain there. 
a. Court held that selling hot dogs in New Orleans was not a fundamental right nor is the classification used here one that triggers SS. 
i. Without a suspect class or fundamental right, we apply a deferential rational basis test. 
b. The Rational Basis Test is very deferential:
i. State has a wide latitude in choice of means
ii. Math precision not required = step-by-step ok
iii. Only wholly arbitrary or invidious discrimination is barred.
iv. How rational here? Even states trying to make things easier for themselves as a ends will suffice. 

v. Washington v. Davis (1976)
1. Facts: Two black people brought suit against Washington DC because they wanted to become police officers, but in order to do so, City required that you pass Test 21. They asserted discrimination because blacks fail Test 21 at a higher rate than Whites.
a. Claim:
i. Test 21 bears no relation to job performance
ii. Test 21 violates EP clause
b. State’s ends and means:
i. Ends: competent police force
ii. Means: intelligence test 
2. So here, these were discriminatory impact, but was it intentional? If not, it is de facto discrimination and subject to RB. 
a. Burden is always on plaintiff to prove intent:
i. Forbidden classification on face of Law? NO.
ii. Smoking Gun (legislative history, other facts?) Not sufficient. This is de facto. 
iii. Systematic or gross statistical disparity? Not sufficient to prove intent, but raises inference. 
3. Why did whites pass more than blacks? Possibilities:
a. Intentional discrimination
b. Unintentional discrimination but discriminatory effects
i. BUT if you persist in using took resulting in discim results that has little to do with performance, intent may arise. 
c. Blacks and whites went to separate schools. 
d. *DE FACTO
4. Gross statistical disparity: 
a. Evidence (but not proof) of intent
i. Yick Wo v. Tompkins
b. Shifts burden of proof to defendant
i. To proffer plausible race-neutral explanation
c. Burden shifts back to plaintiff
i. To show deft’s explanation is mere pretext

vi. Palmer v. Thompson (1971)
1. Facts: City closes pool when ordered to integrate. Discriminatory purpose? Racism. Discriminatory effect: Equal burdens on both blacks and white, but, in reality private whites only swimming pools exist. = EP violations are cured by spreading the burden. 
a. RULE: Ordinarily some form of disparate impact is required for EP action. 

vii. Loving v. Virgina (1967)
1. Virginia had a law that made it a crime for whites to marry blacks. Mildred Jeter and Richard Loving married and were sentenced to jail. 
a. The discriminatory intent was on the face of the law because it discriminated on the basis of race. 
b. The disparate effect:
i. Blacks and whites equally punished for inter-marriage so now benefitted or burdened party. 
ii. In fact, whites treated worse because whites could only marry whites while nonwhites could marry any other except white. 
2. RULE: The Exception to there must always be a disparate impact to trigger EP, is that where a racial classification appears on the face of the law, that is enough to trigger not only EP, but also SS. 
3. So if racial classification on face of the law  go directly to SS. 

*States don't have a 10th amendment defense to 14th amendment violation…????

viii. Palmore v. Sidoti (1984)
1. Facts: White custodial mother divested of custody because of remarriage to black man. Court held that the best interest of child undermined by social stigma associated with black-father.
2. Judge implementing considerations of social stigmas in biracial relationship turns de facto discrimination into de jure discrimination because he is endorsing racial prejudice and giving credence to legal sanction. 
3. Here, made a private prejudice into an official policy. 
4. RULE:
a. Neutral state enforcement of private decision = No state action
b. Discretionary enforcement of private actions = State action
i. State action was race-conscious (even if not racist)

f. STATE ACTION DOCTRINE 
i. 14th Amendment only applies to state action and not to private parties. 
1. Since BoR applies to federal, and 14th to States, no room for private parties.
a. Some exceptions 
2. In order to find if State Action, must first find who is acting:
a. If state is acting in an official by passing legislation, no state action problem. 
b. Sometimes the state acts through individuals who are wielding the power of the state and their the ones who are causing claim to constitutional injury: so a person working for the State in their official capacity, no state action problem. 
c. Sometimes states act through private parties such as privately run prisons in AZ, no need to establish prerequisite state action to bring a constitutional claim against them. 
d. In order to bring a constitutional injury claim against a private party, need to establish that the private party is exercising sufficient amount of State Authority. 
3. EXCEPTION: State Action Doctrine does not apply to rights under the 13th Amendment because it makes o mention of the capacity of party who’s enslaving or subjecting to servitude, so do not need to prove state action to bring injury claim for: (ASK SO NO NEED TO PROVE STATE ACTION FOR WHAT?)
a. Right to Travel (KKK)  would violate right to travel even if private parties do it. 
4. 3 Ways Private Party can Satisfy State Action:
a. Public Function Strand
b. Endorsement Delegation Strand 
c. Entanglement Strand 
ii. Public Function Strand 
1. ANALYSIS:
a. Is the private party performing a public (sovereign) function?
b. Is the function traditionally exclusively reserved to the State? 
c. Both required
2. When a private party performs a sovereign function.
3. Several cases in early part of 20th century known as white primary cases:
a. Nixon v. Herdon (1927) = In Texas, democrats didn't want to allow blacks to vote per the 15th amendment so said put whoever you like on the ballot and we will allow that, but then made democratic elections segregated? Because fulfilling a public function, action enforceable against them as private party. 
b. Reaffirmed in Smith v. Allwright (1944)
c. Terry v. Adams (1953) = Pre-primary straw vote was even considered to be a public function.
4. Marsh v. Alabama
a. Facts: The town of Chickasaw, AL was fully owned by a ship-building corporation. It owned the post office and many municipal things in the city making up the whole town. It also ran the commercial businesses such as the town center and shopping center, AND the county sherrif was hired to police for them. A Jehovah witness came onto town’s sidewalk and began dispersing religious literature. 
b. Issue: Whether a state can, consistent with the first and the fourteenth amendments, impose a criminal punishment on a person who undertakes to distribute religious literature on the premises of a company owned town contrary to the wishes of the town’s management?
c. HELD: Town was equivalent to a municipal government and thus cannot infringe on peoples constitutional rights.  
d. IS THIS WHEN THEYRE MAKING A LAW OR WHEN SIMPLY TELLING TO LEAVE? 
5. Question becomes when does a private party perform a public function?
a. The public function strand has withered and now become the sovereign function strand because society is changing. Now almost everything owned by private parties. Now currently, you don't have first amendment right on radio television, newspapers, cable, shopping centers, print or Internet. This is happening because the avenues of communication are changing. 
b. NOW THE SOVEREIGN FUNCTION STRAND LIMITED TO THOSE ACTIVITIES THAT (1) PRIVATE PARTIES ARE ENGAGING IN THAT ARE (2) ORDINARILY PROVIDED ONLY BY STATE AS PART OF SOVEREIGN FUNCTIONS AND EXCLUSIVELY PROVIDED BY STATE AS PART OF SOVEREIGN FUNCTION!!!
i. Voting may qualify but all other cases including Marsh don't seem to survive. 
c. Education and Prison:
i. Private Prisons: not exclusively only provided by State, so at some point if privatized, wont qualify as public function.
ii. Schools also becoming mostly privatized.
iii. Endorsement/ Delegation Strand
1. ANALYSIS:
a. Is the private party exercising power delegated by the states?
b. If so, does the private party act with state approval or endorsement?
c. Consider the private partys own constitutional interests. 
2. Shelley v. Kramer:
a. Facts: There was a restrictive covenant that was embedded in the deed of private homes by virtue of private agreement that said not to allow blacks to live there. Courts enforce land covenants all the time but they will refuse to do so if they are against public policy. Here, first time went to court judge said ok because it's a private agreement and that's what the deed said. 
b. HELD:  State action was established here because the judge endorsed the actions of the private party. 
iv. Entanglement / Nexus Strand
1. ANALYSIS:
a. Is there a symbolic relationship between the private party and the State?
b. Is there a qualitatively signification relationship betwixt state/private party?
c. Is the private part merely regulated, enabled, or funded by the state?
d. Consider the private party’s own constitutional interests.
2. NCAA v.Tarkanian:
a. Facts: Tark was a basketball couch for UNLV. He was found to have violated several rules in the NCAA so UNLV fired him because NCAA suspended the university as ong as he is coach. Tark brings suit under 14th amendment against UNLV and NCAA. Won against UNLV but question here is NCAA.
b. NCAA is a private association consisting of all public and private colleges and it makes “legislation.”
c. HELD: UNLV had insufficient invluence in NCAA policies; it didn't surrender its power and privatized authority. They were adversarial and not symbiotic (mutually beneficial relationship). 
i. *shows how hard to prove state action. 

g. AFFIRMATIVE ACTION
i. Affirmative Action used to rectify racism.
ii. Early AA cases:
1. School Desegregation in order to try to undue segregation.
a. Mandatory AA was court ordered forcing desegregation requirements that were in themselves racially biased such as pupil reassignment, teachers, etc. 
b. Voluntary AA was not ordered but school itself came to realization that it was discriminating and rather than wait to be sued school district was proactive and adopted voluntary affirmative action. 
2. UC v. Bakke (1978):
a. Court applied SS to UC Davis having quota system to accept more blacks. Found that educational diversity was a compelling END but quota system not a necessary MEANS. 
iii. STANDARD OF REVIEW:
1. STRICT SCRUTINY

a. CAN REMEDY OWN DE JURE DISCRIM: 
i. COMPELLING ENDS: If the court is remedying its own past de jure discrimination (cannot remedy de facto):
1. Must be because of:
a. Judicial decree
b. Acknowledged EP violation 
c. Passive participant in de facto discrimination 
i. Ex: Dept. of public works requires bank issued construction bond but bank wont issue to black people (detailed findings required).
ii. NECESSARY MEANS: State must use the narrowest means available so if there is a way to make race-neutral, then needs to do that (like favoring small businesses). However, when not available, can use soft goals only. Can never use quotas to do race-norming. 
**Has to be same entity and not remedying some other entities de jure discrimination**

b. EDUCATIONAL DIVERSITY:
i. COMPELLING ENDS: Genuine pedagogical need for diversity (because provides benefits as a whole and also education is a constitutional value while races interacting is not compelling) – Limited to higher education. 
1. Promotes education need vs. promotes legal profession.
2. Deference to academic judgment
ii. NECESSARY MEANS: 
1. No deference to state, butden on state and court must scrutinize state’s claim that AA is necessary.
2. Considerations:
a. Necessity for particular relief
b. Efficacy of alternative relief
c. Duration
d. Impact on Innocent 3d Parties 
iv. Fisher v. Texas:
1. Facts: UT implements Top 10% rule, which automatically admits students from the top 10% of Texas high schools. 
2. Court applied SS because has to do with race. Not on the face but the impact of it was.
v. Grutter v. Bollinger
1. Held that means must be narrowly tailored so no quotas (fixed number, free from competition); Race can be used as a “plus” (one of many factors) but must be individualized as part of holistic assessment and cant work automatically to select based on race. 
vi. Why do we subject racial discrimination to SS?  Courts want to look more carefully at laws that disadvantaged minorities because theres a history, and also legislative bodies weren’t sensitive to minority groups. Minority groups didn't have the same access to political process that white males so. FORMALISTIC ANSWER, NOT HISTORY BASED. Form is that any use of race is suspect. 

h. SEX DISCRIMINATION 
i. There is a long history of discrimination against women and the courts used to apply rational basis when a law discriminated against women but now we apply MEANINGFUL RATIONAL BASIS.
1. Intermediate scrutiny same thing? 
2. Immutable trait, can’t change it, unlike age where everyone will be in benefitted and burdened class one day.
ii. ANALYSIS:
1. Intermediate Standard of Review but this one called MIDLEVEL REVIEW
a. Important Ends
i. State interest must be stronger than rational but not strong as compelling.
b. Substantially Related Means 
i. State needs not rational nor least discrimination, but closely tailored means. 
iii. Reed v. Reed: Court adopted meaningful Rational Basis Review instead of deferring to state when the son died and both mom and dad wanted to be administrator of the estate & the trial court held for dad because state law required to give preference to men over women because rationale was that men were better at handling money. 
iv. Frontiero v. Richardson (1973):
1. Facts: Military woman wanted to claim her spouse as dependent to get benefits. When men did this for their women, it was automatically granted while when woman asked her application was denied because she failed to demonstrate that her husband was dependent. 
2. *an interesting fact here is that the 14th amendment applies only to the states but here they are challenging the federal government, so the court incorporates the 14th amendment equal protection clause into the 5th amendment due process: “the equal protection component of due process.”
3. *another interesting point is who is the law burdening? Hard to tell if men or women in these cases…like the case where only women could be in nursing school was paternalistic plan to make sure women aren’t doctors. 
4. HELD: Here required a closer fit (better classification) between the ends and means so: spousal benefits only to dependent spouses rather than men get automatic and women must be dependent. 
5. Standard of Review:
a. Articulating the “Indicia of Suspectness”
i. History of discrimination based on stereotype
ii. Structural impediments to political power (so powerless in politics)
iii. Discrete and insular minority
1. Discrete: distinct (visible characteristic)
2. Insular: no easy ingress/ egress (immutable trait)
iv. Trait frequently bears no relationship to legit ends (grossly unfair).
b. Thus, discrimination against class is “invidious”
i. Class “inherently suspect” so use Close judicial scrutiny. 
v. Craig v. Boren (1976):
1. Facts: Oklahoma statute makes it legal for girls to drink at 18 and boys at 21. Age isn’t a suspect class but sex is. 
2. Held: Intermediate scrutiny. Here, court was using a stereotype and stereotypes are never necessary. 
vi. Nguyen v. INS:
1.  Facts: This case made it so if born overseas out of wedlock, different classification based on whether mother was a citizen or father was a citizen. 
a. IMPORTANT ENDS
i. Assuring biological relationship exists
ii. Assuring parental bonding occurs
b. SUBSTANTIALLY RELATED MEANS
i. Mothers and fathers not similarly situated (note that here least discriminatory is not required.
ii. Parental bonding not the same.
2. HELD: Classification upheld when applying mid-level scrutiny because there are real biological differences so substantial relationship to important government interests. 
vii. U.S. v. Virginia:
1. Facts: The Virginia Military Institute is an all boy’s military college with notable alumni and produces many leaders. Court analyzed under intermediate scrutiny:
a. Important Interest (Ends):
i. Produce Citizen Soldiers
ii. Unique benefits from single sex education.
b. Substantially Related Means
i. Goal #1 = Benefit of single sex education
1. Diversity in educational experience, is this an actual purpose? Must be Actual.  
ii. Goal #2 = Adversative training
1. Women are unsuited for rigorous “adversative” training
2. Instead of saying wanted leaders, made the classification on sex discrimination lines. 
2. Court said that the burden of justification is demanding and requires the defender of the measure to convincingly demonstrate that:
a. The classification serves important governmental objectives that do not rely on archaic or overbroad generalizations about different talents, capacities, or preferences of males and females.
b. These objectives are genuine in the sense that they describe actual state purposes and not rationalizations for actions in fact differently grounded; and
c. The discriminatory means employed are substantially related to the achievement of these objectives. 
3. What is the appropriate remedy?
a. When a women’s school was opened it was not equal to VIA SAT scores lower, less professors with PhD, different types of degrees, diff alumni. 
b. Has to either close the school or admit women. 
viii. Geduldig  v. Aiello (1974):
1. Proxy classification such as being pregnant is not based on gender so it is not a pretext because although men never get pregnant, women don't always become pregnant so some women are in the benefitted class. CHECK WITH MANHEIM MIGHT BE OVERULED
ix. Michael M. v. Sup. Ct. (1981)
1. Only men covered by criminal statute of statutory rape.???
2. Punishing male but not female promiscuity equalizes burden of teen pregnancy but is the imposition of a burden, even in the name of equality, ever a legitimate state interest? 
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i. OTHER SUSPECT CLASSES
i. How do the courts decide what standard of review to use?
a. Statutes directed at particular religious, national, or racial minorities other discrete and insular minorities:
i. History of purposeful discrimination (tending toward stereotype and stigma)
ii. Political powerlessness (immunizing the legislature form political accountability)
iii. Immutable trait (thus minimizing individual responsibility and control) 
1. Discrete
2. Insular
iv. Discrimination against class is grossly unfair
ii. Non-Marital Children:
1. Quasi-Suspect Class
2. Mid-level Scrutiny
a. History of discrimination against this class.
b. Political Powerlessness: they had been cut off from political process.  
c. Immutable trait: Can’t change it unless parents get married or father recognizes you as child. 
i. It is discrete though because not noticeable and not wearing a badge. 
d. Gross unfairness: penalizing child is ineffectual and unjust.
3. Matthews v. Lucas (1976): SS death benefits payable to all dependent children and marital children presumed dependent while non marital must establish dependency & paternity. 
4. Labine v. Vincent (1971); Lalli v. Lalli (1978):
a. Important Ends are avoidance of fraud while substantially related means are paternal inheretence limited to children legitimated during fathers lifetime. The closeness of fit is that its harder to detect fraud if child wasn't legitimated. 

iii. Developmentally Disabled
1. Almost Suspect Class 
2. Rational Basis with Bite
3. City of Cleburne v. Cleburne Living Center, Inc. 
a. Facts: Texas city denied a permit to operate a home for the mentally disabled when zoning laws required special use permits renewable annually in order to construct hospitals for the insane, alcoholic, drug addicts, etc. 
b. Court held that correctly used the rational basis with bite test but the law here did not withstand that test. 
c. LEGITIMATE ENDS:
i. Opposition by neighbors & elderly 
ii. Harassment by neighboring high schools
1. These two are enforcing private bias and that is never a legitimate state interest.
iii. ENDS: Public Safety (500 yr. flood plan)
1. MEANS: Developmentally disabled no less able to cope with flood than residents of nursing homes, hospitals, etc. 
iv. City liability for residents’ actions
1. MEANS: Developmentally disabled no more likely to create municipal liability than frat brothers. 
v. Density 
1. MEANS: Not a concern for other multi-person living. 
d. Standard of Review Here:
i. Almost Suspect Class because meets many but not all indicia of suspectness +
ii. Almost fundamental right because housing is not fundamental under DP or EP, but still a necessity of life +
iii. Total denial, not simply unequal allocation

iv. Same-Sex Couples (LGBT)
1. Almost Suspect Class
2. Rational Basis with Bite
3. Romer v. Evans 
a. Facts: Colorado Constitution responded to a number of cities who had passed anti-discrimination laws by passing Amendment 2, which repealed ordinances to the extent that they prohibit discrimination on the basis of homosexual, lesbian, or bisexual orientation, conduct, or relationships, and FURTHER: prohibits all legislative, executive, or judicial action at any level of state or local government designed to protect this class. 
b. Must go through the analysis to find if it's a suspect class:
i. Immutable trait = there is scientific evidence that biological but not clear. Since differences of opinion, its partially satisfied. 
ii. History of discrimination = Yes it was the norm to discriminate against them and people even felt like they had to. 
iii. Access to Political Process = Not perfectly satisfied because depends how open the person is. 
1. Justice Kennedy says this is a big deal because secluded from political process, so will allow to be almost suspect class. 
iv. Grossly unfair = not clear.
4. U.S. v. Windsor (2013):
a. Facts: Involves DOMA; lesbian couple. one woman dies and leaves estate to wife but wife has to be over 300k in estate taxes because no marital exception (not married for the purposes of the all federal laws (including tax law)). 
b. Procedural: Eric Holder didn't defend the law but a bipartisan legal advisory group stepped in to defend the law. 
c. Again going through the analysis of whether it's a suspect class:
i. Immutable trait?  Controversial question
ii. Fundamental Right  Marriage? Loving said it was a fundamental right but maybe that's between black and white and not woman and woman. 
1. DOMA departs from this history and tradition of reliance on state law to define marriage. 
2. Although justice Kennedy didn't fully answer the question, you can see applying rational basis with bite:
d. STANDARD OF REVIEW:
i. Rational Basis with Bite
1. Legitimate ENDS, Rational MEANS
2. Burden on State to establish legitimate interest 

v. Alienage Discrimination 
1. Depends on which group its discriminating against
2. US citizens of different national origins. 
a. Not aliens, they are citizens so it's a national origin discrimination. 
b. Suspect class & Strict Scrutiny
c. Korematsu
3. Aliens (EP applies because protects “persons” but doesn't apply at the border):
a. Lawfully Admitted Aliens 
i. Congress has plenary powers to determine how many immigrants it wants to admit so power over naturalization and immigration can decide how they are treated when they are here. 
ii. Suspect Class
1. Indicia of Suspectness: 
a. Immutable: Ancestry is fixed
b. Political powerlessness (doesn't carry weight here because part of the definition of the class)
c. History of purposeful discrimination
iii. Standard of Review: STRICT SCRUTINY but two exceptions:
1. Congress discriminating 
a. RATIONAL BASIS REVIEW
b. Congress can set different burdens against aliens because has plenary powers to determine how many immigrants wants to admit so power over naturalization and immigration, and can decide how they are treated. 
2. Federal Agency
a. RATIONAL BASIS REVIEW
b. So long as Congress delegated authority to do so. 
3. State/ Local Government 
a. STRICT SCRUTINY UNLESS POLITICAL FUNCTION.
b. If state says you must be a citizen in order to be appointed to high government office, or to vote, or to yield authority of state, SC applies RATIONAL BASIS REVIEW. 
b. Unlawful/ Undocumented Aliens
i. It’s not grossly unfair to discriminate against unlawful aliens unlike discriminating against lawful aliens. Congress chose lawful to be here so cant override congress with law. but here, State and Congress doesn't want them here. So the difference is that, in one case state is countering congress and the other state is complementing congress. 
ii. Not a Suspect Class, Not a Quasi-Suspect Class = Deferential Rational Basis. 
1. Congress Discriminating:
a. RATIONAL BASIS REVIEW
2. State/ Local Government
a. RATIONAL BASIS REVIEW
iii. Plyler v. Doe (1982): 
1. Facts: Texas denies free public education to undocumented children. So texas is trying to curb and deter immigration or even to encourage immigration because that power is exclusively with the federal government.
a. So even if rational basis review, cant be impermissible purpose.  
2. Legitimate End: Another interest could be saving money because education is on tax dollars but this one does work. 
3. Classification/ Means to promote legitimate end of saving money: 
a. State of Texas lost so it wasn't rational basis. 
b. The court raised the standard of review to rational basis with bite. 
i. Almost suspect class (children might be because had no control over it, not a function of personal responsibility) they are a special sub-class. 
ii. Fundamental right?  Education almost? Justice says “fundamental to everything else in America” aka to participation in economy, in community, etc. 
iii. Total deprivation 
iv. *shifts burden of proof to state to demonstrate legitimate interest.  
4. So this case says that State must provide education to undocumented children. 
5. Undocumented children are an almost suspect class. 

j. RIGHT TO EDUCATION
i. DUE PROCESS
1. There are no positive rights under due process clause = cant demand that state provide you with hospitals or education, etc. So states can close these places if they wanted to. 
2. SPECIAL RELATIONSHIP EXCEPTION = When state has affirmatively assumed responsibility for your well-being 
a. Prison b/c state put you there.
b. Children in Foster Care
ii. EQUAL PROTECTION
1. If state provides some people public schools and not others, then EP case. 
2. Geography and wealth is not a suspect class so discrimination on basis of how big of a house you live in, etc. is not suspect. But if there’s a very strong correlation between neighborhood and race, or wealth of family and race, have to show purpose/ intent!!! Usually can’t show this.  1:29:25
3. Antonio v. Rodriguez
a. Facts: San Antonio has two school districts, one for the rich part of town and one for poor. So discrimination is intentional along property value lines. Property value, like geography, is not a suspect class.
b. The other way we can get to a higher standard of review is through a fundamental right. Unlike Plyer where education was being denied completely, here it is only differently enjoyed. 
c. Deferential Rational Basis Applied. 


k. RIGHT TO TRAVEL
i. DUE PROCESS
1. No positive right to travel or right to vote. 
ii. EQUAL PROTECTION
1. If providing fundamental right to some but no to others, violates the EP Clause and has to survive some degree of scrutiny. 
2. VOTING
a. SS whenever state denies right to vote OR don't need a complete denial: unequal allocation also triggers SS. 
i. Burdensome pre-requisites
1. Literacy tests
2. Poll taxes
3. Grandfather clauses
ii. Unequal allocation 
1. One-person, one-vote
3. Fundamental Rights under EP
a. Substantive Due Process Fundamental Rights
b. Rights that are fundamental only for EP
i. Voting 
ii. Travel 
iii. Education??
c. Difference between DP & EP fundamental rights:
i. Deprivation of DP = Undue burden analysis
ii. Denial of EP = Differential treatment
4. Right to Travel: Four types
a. Right to enter and leave a State
b. Right to equal treatment while visiting 
c. Right to change residency (migrate)
d. Right to foreign travel
5. Right to enter and leave a state =  State may not tax or regulate ingress/ egress
a. General principles of “union” and Commerce Clause
i. Corfield v. Coryell: fundamental right of a citizen one one state to pass through, or to reside in any other state when engaging in commercial fishing. 
b. Under Art. IV Priv & Immun:
i. No tax on ingress & regress
c. Under Dormant Com. Clause
i. Edwards v. CA (1941): State law denying ingress to indigents.
6. Equal Treatment when Visiting = States may not discriminate against non-residents re Art. IV fundamental rights
a. Right to conduct business.
7. Right to Change Residency
a. States might deter or burden In-migration through denial of residency (setting onerous residency requirements), unequal allocation of rights of citizenship (some state residents get benefits while others do not), or imposing a penalty on the right to migrate (taxes, loss of benefits, physical assaults)
8. Shapiro v. Thompson (1969):
a. Facts: New residents were denied welfare benefits that existing residents were entitled to. Court said that if a state discriminates in this fashion by denying life necessity to recent citizens, would be subject to SS under EP clause. Extended from welfare, to indigent healthcare, to other social services a state may provide. 
b. SC subjects to SS because burden on fundamental right to travel. 
9. Saenz v. Roe  (1999):
a. Facts: California made a law that said residents that move to CA and receive welfare benefits will receive how much they got in their prior state for a year. 
b. Analysis:
i. 14th Amendment Privileges and Immunities Clause
ii. States may not discriminate against their own residents based on length of residency.
iii. Duration residency requirements for recipient of government benefits  Here court holds that there is only one class of state citizenship and prior residency is irrelevant. 
1. Laws having purpose or effect of deterring/ penalizing the Right to Travel are suspect. 
iv. If was permanent classification based on date or length of residency in State  Different classes of state residents are quasi/suspect so heightened scrutiny. 
10. Foreign Travel
a. No right to foreign travel

X. INTRODUCTION TO FIRST AMENDMENT
a. RULE: When Government engages in Prior Restraint, subject to SUPER STRICT SCRUTINY. 
i. Licensing laws and Printing monopolies
ii. Example: When government requires approval before something is said or published (to suppress speech before it occurs).
iii. The only time court held for government on this type of issue is Progressive v. US when article described how to make bombs  sent to government for approval because knew it was tricky and court held for government. 
b. Theories of First Amendment Interpretation:
i. “Congress shall make no laws (or few laws) abridging the freedom of speech, or of the press..”
ii. Strict Textualism:
1. Maybe meant just the press, printing press, and reporters speaking are not protected. Pretty much means that some [really important] speech is protected while can restrain other types…
c. ANALYSIS
i. Is the actor engaged in speech?
1. Speech includes any action with an expressive component.
a. If Pure Speech
i. Writing, speaking, music, images, art, movies
ii. Determine what level of protection.
b. If Mixed Speech
i. Ask What is being Regulated
ii. Is the government regulation of mixed or symbolic speech aimed at expressive or non-expressive components?
1. Ex: Protest March: What is being said vs. Physical March itself (if said cant march at rush hour, ok).
c. If Symbolic Speech
i. Does the speaker intend to communicate?
ii. Does audience understand that speaker is communicating?
iii. Is the government regulation of mixed or symbolic speech aimed at expressive or non-expressive components?
ii. Is the Government regulating speech?
1. The expressive v. non-expressive test.
2. If non-expressive, apply minimal scrutiny.
a. Non-Expressive speech includes functional speech, locutionary, perlocutionary, illocutionary.
i. Functional Speech (performative) = Acts that perform the action the speech describes. 
1. Ex: saying “this is a holdup”, literally means it's a holdup.
2. Treated as conduct, and not speech.
3. RATIONAL BASIS REVIEW
ii. Action (locutionary) = The act of speaking (publishing etc); All speech includes conduct…when government regulations locution its regulating the conduct and not the speech. 
1. Ex: Loud speakers at 3 am.
2. Treated as conduct (content neutral)
3. RATIONAL BASIS REVIEW
iii. Instrumental Speech (perlocutionary) = Effect of speech on the listener, so listeners response. 
1. Ex: saying I’m going to kill you triggers emotional response; or shouting fire in a crowded theatre. 
2. Can be similar to other conduct such as obscenity or nude dancing
3. Treated as conduct, and not speech. 
4. RATIONAL BASIS REVIEW
iv. Expressive Speech (illocutionary) = Act performed by speaking; the intent behind the production of the speech.
1. Ex: Obscenity, defamation
2. Not protected speech
3. RATIONAL BASIS REVIEW
3. If expressive, then ask:
iii. What level of protection for this speech?
1. Unprotected Speech: RATIONAL BASIS REVIEW
a. Incitement of imminent lawlessness
i. Incitement to violence is not protected:
ii. Has to be (1) urging, extorting, or soliciting people to (2) commit a crime & (3) must be imminent & (4) strong likelihood that it will in fact take place. 
iii. Brandenburg v. Ohio (1969): KKK gave speech to say that we will be congregating. Too abstract and didn't meet the standard. 
b. Solicitation of a crime
i. Co-conspirators or hiring hitmen =  not protected. 
ii. MPC: A person is guilty of solicitation to commit a crime if with the purpose of promoting or facilitating its commission he commands, encourages or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or would establish his complicity in its commission or attempted commission
c. Defamation
i. Defamation is not protected by first amendment; what qualifies? 
1. Truth must be a defense
2. Only provably false statements are actionable
a. Only statement of fact fit this requirement
b. Not opinions, parodies (not reasonably taken as fact)
3. Falsifiable statements actionable only if:
a. Private figure 
b. Public official/ figure – actual malice standard (idea is that they can publicly defend it)
i. Knowledge that the statement is false, or 
ii. Reckless disregard for whether it is false or not
iii. Negligence not sufficient (failure to check)
ii. NY Times v. Sullivan (1964)
1. Facts: Sullivan was police commissioner and MLK called for march in this particular city and criticizing police commissioner, not by name, but saying he violated their rights and he had been arrested 13 times. He had only been arrested 11 times and it spoke ill of the police commissioner. 
2. Held the above rules. 
iii. Snyder v. Phelps (2011):
1. Facts: Church family went to funeral of soldier and picketed behind the fence saying that he died to punish America for allowing gays, etc. Father of soldier brought case for intentional infliction of emotional distress. 
2. Held: Court held that father didn't have a case for IIED because matter was of public concern. Protects speech of public issues to ensure not to stifle public debate. 
3. Matter of public concern = fairly considered as relating to any matter of political, social, or other concern to the community, or when it is a subject of legitimate news interest; that is, a subject of general interest and of value and concern to the public.
4. Matter of private concern = speech solely in the individual interest of the speaker and its specific audience & does nothing to inform the public. 
5. To determine which type of speech it is, examine content, form, & context of the speech.
a. Public forum vs. private funeral. 
b. Offensive speech in public place is protected even if it is outrageous.
d. Fighting Words
i. Not protected if objectively likely to incite a breach of the peace = reasonable listener standard.
1. So must distinguish whether just words or will trigger some action. 
2. Ex: Shouting fire in a movie theatre.
ii. Chaplinsky v. NH (1942):
1. Facts: Person shouted “you are a god damned racketeer and a damned fascist”; here, SC focused on the nonexpressive component of the speech and the fact that it would likely lead to injury. 
e. True threats of harm
i. Speech threatening another w/ violence or other harm is unprotected speech. 
1. Even if harm does not occur (fear of harm suffices)
2. Intimidation is a true threat
ii. Distinguish this from hate speech. 
iii. Virginia v. Black (2003):
1. Facts: Virginia made it a felony to burn a cross on someone’s property with the intent of harming/ intimidating them.  It's the intimidation, rather than the expression of a viewpoint, that puts us into a different category = threat. 
2. Distinguished for RAV because doesn't discriminate based on viewpoint. Ordinance here written in neutral terms so focusing on threat aspect of the message. 
iv. Wisconsin v. Mitchell (1993) = If you commit a crime rather than just speech for the purpose of conveying disgust of victim, still committed a crime.
1. Hate crimes inflict greater individual & societal harms. 
2. Here, defacing a cemetery with graffiti that conveys a hateful message (swastikas). 
3. Hate crimes can be punished even more than ordinary crimes. 
f. Obscenity & Child Pornography
i. Soft-core porn protected while hard core porn is not protected. 
ii. SC held when it comes to obscenity, 1) obscenity doesn't serve any of the values underlying first amendment (democratic participation of political process, self-enlightenment etc.); 2) obscenity isn’t speech, its action (instrumental, performs the same action as physical touching so conduct, and not speech); 3) correlation with crime and other anti-social behaviors. 
iii. ANALYSIS TO SEE IF OBSCENE (Miller Test): 
1. Work has to depict or describe sexual conduct
a. Scatological speech doesn't fit.
2. Taken as a whole, appeals to the prurient interest in sex
a. Has to arouse using contemporary community standards
3. Portray sex in patently offensive way (hard core)
a. Intercourse (normal or perverted, actual or simulated); masturbation, excretion, lewd exhibition of genitals).
4. Taken as a whole do not have serious literary, political, or scientific value
a. objective national standards
iv. Soft Core Porn: cant be forbidden, stricken from Internet, put under the table, so has protection, whereas if you cross the miller line, you lose all protection. 
v. If question of whether obscene, has to be seen by the court right away. If turns out to be obscene, then fine BUT if doesn't turn out obscene, then every minute prohibited is a violation. 
vi. Child Pornography = Works that don't meet the miller standard, so aren’t otherwise protected, but they lose protection because children involved. SC held that its not the depiction of children, it's the use of children in making the work. 
vii. Ashcroft v. Free Speech:
1. SC struck down child porn prevention act because that federal law prohibited the depiction of children in otherwise protected porn works (soft core); prohibited animated characters that appeared to be childrensince children aren’t involved in production, it was ok. 
2. Previously Unprotected, now Protected: STRICT SCRUTINY
a. Subversion
i. Ex: Handing copies of 13th amendment when law forbade interference with war effort (Schenck v. US; 1919)
ii. Advocating the overthrow of the governmentSC pretty receptive to these arguments but overruled in Brandenburg v. Ohio.
b. Vulgarity & Violence
i. Cohen v. CA: FUCK THE DRAFT =  Guy goes to CA court wearing a Fuck the Draft jacket and taken into custody.
1. ANALYSIS = what theory to claim profanity (“fuck the draft”) is unprotected?
a. Obscenity = not sexual
b. Fighting words = not likely to provoke violent reaction
c. Incitement to violence = doesn't advocate lawlessness
d. Injurious utterance = shocking but not harmful
e. Non-expressive component of speech = highly expressive & political
f. Secondary effects = only impact is on viewer
g. *doesn't matter if not acceptable to children because has to be judged by SS and least restrictive means. 
c. Hate speech (“group libel”)
i. Hate speech is now fully protected speech
1. Hate Speech protected because participating in public discourse; and the remedy was more speech to counter that hate. 
2. RAV v. St. Paul: Burning cross on black families lawn was considered protected symbolic speech because not prohibiting or restricting burning, but what you are burning. Since targeting the message itself and not the conduct, needed to satisfy SS since hate speech protected, and here did not satisfy SS. 
ii. Historically: Hate Speech may not have much first amendment value; it often tends to suppress other peoples speech when you make others feel inferior, and exclude them from dialogue and political participation. Where entire demographic group would be defame. 
1. Beauharnais v. Illinois (1952): Negative statements about African Americans and SC held it was an actionable form of defamatory speech.
d. Symbolic Speech
i. 1) Speaker is intending to communicate something and 2) audience understands that speaker is communicating 
ii. If it's a restriction of activity: Apply Time, Place & Manner Test
iii. If it's a Prohibition of activity: Apply O’ Brien Test
iv. O’Brien Test: (all four elements must be satisfied to satisfy 1st amendment; if one not, then violated first amendment)
1. Does government have the power to regulate this speech?
a. Ironic because this is a part of every test; if government cant regulate it, then of coarse will be unconstitutional. 
2. Does the regulation advance an important state interest?
a. Presupposes that were using some lower standard of review  important interest-not as strong as compelling, but stronger than legitimate. 
3. Is that interest unrelated to the suppression of speech?
a. If no, not unrelated, meaning government trying to suppress speech, then exit and go immediately to SS because government trying to suppress speech. *most important part of test.
b. If a statute only prohibits only the burning of American flag then that's designed to suppress speech. 
c. Ends analysis
4. Is the incidental effect on speech no greater than necessary?
a. Means Analysis
v. O’Brien v. United States (1968):
1. Facts: O’Brien burned his draft certificate on the steps of a courthouse. He was taken into custody for violating the Military Act that prohibited knowingly destroying the certificate. 
2. In cases like this, the government will always claim that it is regulating non-speech conduct rather than speech. If they are regulating non-speech conduct, then rational basis. If they are regulating speech, then strict scrutiny. 
3. HERE: 2) Does it further interest? Yes, carrying draft cards further the interest of having people join the army so makes sense that they will need some evidence as to draft status. 3) Govt interest related to suppression of speech? In answering this we would like to know the symbolic component of activity. 
a. Factors tending to show it is unrelated:
i. Facially unconnected to expression; regulated conduct
ii. Law applies irrespective of expressive component
b. Factors tending to show it is related:
i. Amended at height of Vietnam war protests
c. Here, very deferential. 
vi. McCullen v. Coakley (2014):
1. Facts: Massachusetts’s law makes it a crime to knowingly enter or remain on a public way or sidewalk adjacent to a reproductive health care facility within a designated and clearly marked 35 foot buffer zone. Excemptions are persons entering or leaving, employees within scope of employment, public safety and municipal personnel, and passerbys. Mass made this in response to violence outside of abortion clinics. 
2. Here, not fully suppressing speech because can stand and engage in speech 35 ft. away but this dilutes the speech and doesn't have the same effect. 
3. Where is public forum/ limited?
a. Some public places are suitable for all types of public speech by members of the public 
i. Streets, parks, gathering places
b. Some public places are suitable for some types of speech, but not others
i. State Universities, convention centers, arenas
c. Some public places are unsuitable for public speech at all
i. Courts, government buildings, schools, military bases
ii. Only government speech, and invited speech, is allowed. 
4. The Public Forum
a. Traditional public forum = right of speech access
i. Only reasonable time, place & manner regulation (no content discrimination)
b. Non-public forum = no right of speech access (content discrimination allowed)
c. Limited public forum = subject matter discrimination ok (so if Hollywood bowl doesn't allow political rallies, ok) 
i. Viewpoint discrimination prohibited (but cant say ok for republican rally but not democrat). 
5. HERE the law looks like a place regulation rather than a content regulation. Court first recognizes the sidewalk around clinic is a public forum. McCullen says its content based because although says noone can be within 35 feet it has all these exceptions, like clinic employees, and they engage in pro-abortion speech, so she says the statute distinguishes between identify of the speaker therefore this regulation is not neutral b/c designed to suppress a particular viewpoint. SC disagreed and says exception is a logical necessity. So first question satisfied 
a. 1) Content neutral. 
b. 2) Significant government interest in protecting women? Yes, doesn't have to be compelling, once we determine not content based, mid-level standards remainder of the test. Here, protecting them is a significant government interest. 
c. 3) Narrowly tailored? Held the buffer zones were broader than necessary (35 ft.) so suppressed more speech than was necessary. Not deferential. This is why the court struck it down!!!
vii. Time, Place & Manner Test: (has to satisfy all four)
1. Is the regulation content neutral?
a. If yes, go on to #2. 
b. If not content neutral, ask where is the restriction-taking place?
i. For private property with permission & traditional PUBLIC FORUM:
1. MUST SATISFY SS.
ii. If Limited Public Forum
1. Is there viewpoint discrimination?
a. Yes  SS
b. No  Subject matter discrimination allowed so RB. 
iii. If Non-Public Forum
1. Denial of Access reasonable? 
a. If Yes  RB. 
2. Is it narrowly tailored?
a. Law can’t burden substantially more speech than necessary to achieve government interest.
3. To Serve a Significant State Interest,
a. Public safety, etc. 
4. Leaves open alternative avenues of communication?
a. Can the speaker still speak/ get message across in different time, place, or in a different manner. 

e. Commercial Speech
i. Speech relating to commercial transactions, such as advertising. 
ii. Gets lower standard of review because state gets more latitude to regulate. 
iii. Intermediate Scrutiny	
1. ENDS: Substantial State interest
2. MEANS: Must be proportional to the interest
a. Must directly advance the interest & cannot be more restrictive than necessary
iv. What commercial speech is protected?
1. Truthful facts (opinions, etc)
2. Unprotected:
a. False statement
b. Deceptive or misleading advertising 
c. Promotion of illegal activities (illegal drugs)
v. Sorrell v. IMS Health (2011):
1. Facts: A Vermont law purports to keep prescription information confidential. You may have reasons to obtain it but for the most part supposed to guard what kind of prescriptions doctor gives. Pharmaceutical companies want to know this information so that they could direct sales towards doctors. This marketing practice is known as detailing. 
2. Justice Kennedy doesn't say which standard of review going to use but says that VT privacy law is a content & speaker-based restriction on speech; says data-mining is protected speech.
a. There is no first amendment right to get access to government information…if you want to find out what FDA has done, that's a statutory right. 
3. Heightened judicial scrutiny warranted here. 
vi. Brown v. En. Merchants Ass’n (2012):	
1. Facts: CA law prohibits sale of violent video games to children without parental consent.
a. Violent video games are protected speech.
b. States interesting child welfare was not sufficient to sustain the law because too overbroad, didn't need to completely restrict sale. 
2. Standing: Sellers are challenging this state law, and associations don't have standing because not injured but asserting jus tertii standing to assert first amendment rights of children against their parents. 

XI. CIVIL RIGHTS ENFORCEMENT
a. ANALYSIS:
i. ENDS: Object of Congress’ Power to enforce substantive provisions of 14th, 14th, & 15th Amendments
ii. MEANS: Available to Congress is to make appropriate legislation
iii. Current View: Remedial & Preventative:
1. Section 5 must be congruent and proportional to Section 1 violation.
a. Congruent = law must be designed to remedy or prevent Section 1 violation. 
i. Ends must be to remedy or prevent constitutional violation
ii. Means must be designed for this end; not to be substantive. 
1. i.e., section 5 law cant remedy harms not actionable under section 1
2. e.g., no section 5 remedies for non-suspect discrimination or private acts, or state laws that don't violate substantive due process.
b. Proportional = sanction imposed by Section 5 law can’t go further than Section 1 violation. 
2. Prophylactic laws can restrict state power marginally more than Section 1 itself. 
3. VALID:
a. Prohibit state action which violates section 1 
b. prohibit state action which runs the risk of violation section 1
4. INVALID
a. prohibit state action which violates principles but not letter of section 1 
b. prohibit private action which violates principles of section 1
b. 14th Amendment
i. Section 5 is limited by the Supreme courts decisions in Section 1.
ii. Congress can create remedies under section 5 but not new rights. 
c. 15th Amendment 
d. History: Dept. of Human Resources v. Smith: congress held that religion not burdened if the law does not aim at free exercise, so since the Oregon law prohibiting unemployment benefits to anyone who uses drugs, was just incidental, then no burden on free exercise clause so free exercise clause not implicated. ; other cases: Church case where FL banned animal sacrifice as part of religious exercise, not any other harming of animals but just for religion so court said this is not incidental, its targeted. 
i. The Smith Doctrine that a law must be aimed at religious exercises to burden free exercise remains good law. 
ii. Means that so long as State or City arguably point to non-religious objective with laws, then no matter how much incidentally burdens exercise, still wont be free exercise issue. 
e. City of Boerne v. Flores (1999):
i. Facts: Congress passed RFRA using section 5 powers which says that if city state or federal government were to impose any burdens on religious exercise, they would have to be justified if aimed at religion or not. So congress here is disagreeing with smith case. its creating by statute, a new right, to be free from religious burdens whether intended or unintended. 
ii. Boerne Test: Section 5 laws must be:
1. Congruent (strongly related to risk of Section 1 violation)
2. Proportional (scope related to degree of Section 1 violation)
iii. It is not for Congress to determine if a law is appropriate.
f. U.S. v. Morrison: Violence against women act was unconstitiuonal because cant violate due process clause, there are no positive rights under DP so state has no duty to protect. and no violation of 14th amendment because no right to protect women under Section 1. So since private assaults and states failure to protect women students do not violate 14th amendment, section 1, cant create a law for it under section 5. 
g. Shelby Country v. Holder (2013):
i. Facts: The voting rights act of 1965 made it so that states have to obtain federal permission before enacting any law related to voting. They were using section 2 of 15th amendment powers. This implicates states rights. SC tells us that federalism means sovereignty in the states and its certainly in front of sovereignty of the states to require them to get permission from federal so seems to be a violation of states rights. 
ii. So despite federal supremacy, we know federal government cant invade states rights, including its interpretation of 14th amendment section 5 but these federalism principles that were embodied in original constitution took a major hit in the civil war. 
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