CONSTITUTIONAL LAW SURVEY
I. Structure of Federal Government
A. Judicial Review of constitutionality
1. Marbury v. Madison established judicial review: where Acts of Congress conflict with the Constitution, Court is bound to follow Constitution; court must decide which law applies if two conflict
2. Tools for interpreting the law (Heller 2nd A example)
a. Text, grammar, structure
i. Dictionary – current definition b/c words should mean what they do today; 1791 b/c we should consider what drafters thought they were passing
b. Function and purpose: what is law designed to do?
c. Original intent: did drafters disagree, or were they bad people?
d. Practice and tradition: what was the traditional social practice?
e. Evolving current understanding
f. Natural law – “inherent” rights
g. Precedent
B. Congressional Power - Article I, §8 Enumerated Powers
1. Necessary and Proper Clause: Congress shall have implied power to make all laws necessary and proper for implementing the Constitution’s express powers (attaches to an enumerated power or another power of the Constitution)
a. Congress has power to pass laws pursuant to necessary and proper clause, but that power is contingent on some other enumerated power
b. McCulloch v. Maryland Congress can pass laws that “consist with the letter and spirit of the constitution” – as long as they are aiming at one of the enumerated powers, Congress can do what is useful or convenient to get there
i. Court doesn’t specify which enumerated power Congress was aiming at to set up national bank (coin money, borrow money, collect taxes?)
ii. Case also stands for idea that States cannot impede valid constitutional exercise of power by Federal government – MD could not tax national bank
iii. Marshall used tools of interpretation – 
a) 10th A: Powers not delegated to Congress are left to the states – left out “not expressly delegated” and thus they are implied powers
b) N&P is structurally placed in section of enumerated powers = affirmative grant
c) text is important, but don’t get too buried in details, remember the big picture; “we must never forget that it is a constitution we are expounding”
c. United States v. Comstock Congress has power to create law rationally related to an enumerated power
i. Law gave gov’t power to commit criminals after serving sentence until no longer mentally ill or until state can take care of them 
a) N&P to enforcing enumerated commerce power by criminalizing child porn and institutionalizing mentally ill criminals (each step rationally related)
b) National problem no states willing to deal with: more important that Congress is limited in scope or that they take care of what states won’t?
2. Art. I, §8, cl. 3 Commerce Clause: Congress shall have power to regulate commerce among the several states
a. Channels (or carriers) of interstate commerce (waterways, trains, roads)
i. Gibbons v. Ogden: Commerce clause grants Congress plenary power to regulate interstate commerce – federal licensed ferries trumped NY licensed ferries; could not control completely internal commerce
ii. Shreveport Rate Cases: constitutional authority under commerce power which allowed Congress’ Interstate Commerce Commission to establish intrastate train rates where it was necessary to regulate interstate commerce 
b. Goods/services traveling in interstate commerce
i. Champion v. Ames: trafficking lottery tickets was considered interstate commerce and Congress has plenary power to act within its power as it sees fit, even to prohibit
ii. Court struck down congressional enactments during New Deal on theory that they exceeded scope of interstate commerce power
a) Hammer v. Dagenhart: Congress could not prohibit interstate transportation of goods made by child labor; regulation aimed at conditions under which goods manufactured – local activity reserved to the states – goods themselves harmless
b) Carter v. Carter Coal: Congress did not have power to regulate coal mining conditions – it was local business of local concern even though commodity was intended for interstate commerce
c. Intrastate economic activity that has substantial effect on interstate commerce (in aggregate)
i. With close and substantial relation to interstate commerce (would obstruct interstate commerce if unregulated) 
a) NLRB v. Jones & Laughlin Court upheld regulation of local intrastate activity (conditions of employment) b/c of the close and substantial relation to interstate commerce – varying wages in states affect flow of labor, federal steel contracts, national employer
ii. With close and substantial relation to interstate commerce b/c it has substantial effect on interstate commerce (when aggregated with others)
a) United States v. Darby upheld regulation prohibiting interstate shipment of goods manufactured by employees earning less than minimum wage, and the manufacture of goods intended for interstate shipment by employees earning less than minimum wage
1) Overruled Hammer – regulating interstate shipment of goods was within commerce power even if it compelled in-state compliance with federal standards (first part regulated interstate commerce)
2) Second part regulated manufacturing but was permissible in conjunction with N&P: Congress can regulate intrastate activity that has substantial effect on interstate commerce
b) Wickard Filburn violated federal regulation by exceeding quota amount of wheat farmers could produce, but kept it for own use and claimed it was not interstate commerce
1) Wheat for own use is still economic activity b/c affects market if he is not buying
2) He alone would not have substantial effect, but with others would create aggregate effect on interstate commerce
3) Power to regulate also entails how power is exercised – criminalized and attached penalties
c) McClung & Heart of Atlanta Court upheld Civil Rights Act as authorized under commerce power to prohibit discrimination in broadly defined marketplace
1) Restaurants with food supplied from out of state and who served interstate travellers substantially affected interstate commerce b/c of depressant effect on economy and spending in such restaurants when looked at in the aggregate
2) Discrimination by motels serving interstate travelers substantially affected interstate commerce b/c it discouraged substantial portion of blacks from travelling when looked at in the aggregate
iii. Intrastate economic activity with substantial relation to interstate commerce (threshold that limits Congress’ power to prevent general police power)
a) Lopez law prohibiting possession of firearm in a school zone was beyond Congress’ power b/c gun possession is not economic activity
1) Economic activity: activity itself must be economic in nature, or part of a larger regulation of economic activity
2) Substantial relation: court considers if statute has express jurisdictional element limiting statute’s reach to activities with explicit connection to interstate commerce
b) Morrison VAWA was not valid exercise of commerce power b/c gender violence is not economic activity – Congress’ arguments were too tenuous for substantial relation and would expand Congress’ power into realm of state police power
c) Sibelius decision not to buy health insurance is decision to forego economic activity = not economic activity (non-activity), despite interstate economic consequences in the aggregate
1) If Congress could regulate inactivity, it would not be proper under N&P
C. Federalism Limits on Congressional Power
1. 10th A: powers not delegated to the US by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people – limited nat’l gov of enumerated powers
a. Garcia principle of federalism does not trump an otherwise legitimate exercise of Congressional power validated by a enumerated power (C cannot act outside of enumerated power) if regulation of public parties is part of broader regulatory scheme which also regulates private parties
i. Overrules Nat’l League of Cities which struck down FLSA within commerce power b/c it violated federalism and invaded state sovereignty of integral gov functions
b. New York third prong of radioactive waste disposal scheme unconstitutional b/c it forced states to legislate according to Congress’ scheme or else take liability/blame
i. Anti-commandeering principle: Congress cannot intrude on states’ legislative process and role as sovereigns – would violate structural principles of Constitutional sovereignty of states – cannot use states as administrative agents of federal gov
a) Creates political accountability problem
ii. First two prongs valid – Congress can use monetary incentive to entice states to adopt federal regulatory scheme (can pay states to do it) but cannot force states to, and can regulate goods moving in interstate commerce (valid exercise of commerce power)
c. Printz law regulating sale of guns (economic activity) but Congress cannot force state officials to do background checks – would commandeer states to enforce federal regulation by making local law enforcement officers administrative agents of federal gov
i. Cannot offend state sovereignty and impose federal regulation duties out of own time and state budget
ii. Exception: state courts can and do administer federal law
d. Anti-commandeering principle
i. Congress can regulate states along with other entities
ii. Congress can’t require states to legislate
iii. Congress can’t require state officials to undertake federal duties
D. Congressional Power cont’d
1. Art. I, §8, cl. 1 Power to Tax: Congress shall have power to lay and collect taxes
a. What is a tax?
i. Does law raise some revenue? If it raises revenue, presumptively a tax even if minimal
a) Kahriger if law raises some revenue, it is a valid tax
1) Tax power is 
b) Sibelius labels don’t matter: ‘penalty’ functions to produce some revenue
ii. Does the law function as a penalty?
a) A law that raises revenue but is disguised as regulation is not a valid tax (might be valid under some other power)
1) Child Labor Tax Case failure to comply with standards for child labor resulted in 10% tax on net profits = penalty to enforce regulation; coerces states to act how Congress wants and invades sovereignty
b) Mere incidental regulatory effect or motive to discourage behavior does not invalidate a tax when presumptive validity is established by some revenue test
1) Sibelius tax seeking to influence or shape individual conduct does not mean it is invalid; tax for not getting health insurance is not exceedingly heavy, thus not penal or prohibitory
2. Art. I, §8, cl. 1 Power to Spend: Congress shall have power to pay the debts and provide for the common defense and general welfare
a. Spending is outlay of money by federal gov for common defense or general welfare
i. Dole Congress has discretion to define what is in the general welfare, spending ok for whatever general welfare purpose Congress thinks is proper
ii. But Congress can also spend incident to other enumerated powers without relying on spending power
b. Butler Power to tax/spend is a distinct constitutional power – no need to connect it to another granted power
i. “General welfare” is not separate from power to tax/spend – otherwise Congress wouldn’t need enumerated powers
c. Conditional spending: Congress can use funding to lure states into participating in federal program and attach conditions to receipt of federal funds, with limits
i. Condition has to be unambiguous: state accepting funds is aware of the consequences that come with accepting
a) Sibelius Affordable Care Act expansion of Medicaid was not something states could have anticipated when they first signed on to Medicaid
ii. Condition has to be related to target of spending (reasonably calculated in some way)
a) Dole highway funds if drinking age made 21 is related to safe interstate travel by underage drinkers
iii. No coercion: can’t be so much money that state has no choice but to accept, b/c if state doesn’t accept huge $ incentive, they pass it on to state tax payers
a) Dole 5% reduction in highway funds for failing to raise drinking age not coercive
b) Sibelius state would lose 100% of Medicaid funds, no state opted out = evidence of coercion
E. Federal Limits on State Power
1. Plenary power: states power is plenary – they can do what they want, only limits are in states’ constitutions
2. Preemption: Supremacy clause overrides when state law regulation conflicts with federal law
a. Express preemption: federal law says no state shall regulate
b. Implied field preemption: even if no express preemption or direct conflict with federal law, it is implied that Congress occupies that field of law exclusively
i. Prigg PA law prohibiting forceful removal of runaway slaves preempted by exclusive Constitutional power to legislate about slavery
c. Implied conflict preemption – physically impossible to follow both
i. If complying with one violates the other, federal law applies
d. Implied conflict preemption – state law frustrates purpose of Congress’ objectives of law
i. Silkwood court looked at legislative history and held federal regulation of safety standards for nuclear plants not intended to prevent persons injured to use state tort law remedies – state law not preempted
3. Dormant Commerce Clause: even where Congress has not legislated under commerce clause, state laws that burden or discriminate against interstate commerce are invalid 
a. Does state rule affect interstate commerce? (three categories of commerce power)
b. Has Congress acted? 
i. If yes, preemption analysis
ii. If no, DCC applies
c. Is the state a participant in the market?
i. If Yes, DCC does not apply
a) State buying/selling and regulation affects who it buys/sells to
1) UC schools regulate who it sells education to
2) Wunnicke AK sold timber and k said buyers must process timber in AK before it leaves state, but cannot control private activity (timber processing) outside the market in which it is a participant (selling timber) – DCC applies when state acts as regulator
ii. If No, regulates others DCC applies
a) Does the rule discriminate against out-of-staters?
1) Stricter scrutiny: only ok if there is a legitimate state purpose and no reasonable non-discriminatory alternatives
i) Protectionism: laws that favor intrastate commerce which shields from and discriminate against interstate commerce/competition invalid
ii) City of Philadelphia v. New Jersey NJ cannot put up trade barriers to protect landfill space – not really law for health, safety, welfare
2) Is there no reasonable non-discriminatory alternative?
i) Dean Milk cannot discriminate against interstate commerce if there are reasonable non-discriminatory alternatives to requiring milk to be pasteurized within 5 miles of city
3) Subsidies to in-state residents are ok (looks more like market participant)
i) Camps Newfound/Owatonna property tax exemption/credit not ok – looks more like acting in regulatory role & interferes w/ Congress’ power (even though no federal property tax) to regulate interstate commerce 
b) Is the state rule evenhanded?
1) Presumption is will be ok under DCC, unless
i) Barnwell Bros state law for truck width and weight limit nondiscriminatory and within state interest of taking care of highways
2) Does the burden on interstate commerce clearly exceed local benefit?
i) Bibb although law requiring contoured mud-flap nondiscriminatory, burden on interstate commerce exceeded any local benefit – looked more like protectionist goal of state
d. Purpose: knock down restrictive trade barriers that states put up against each other
4. Art. IV, §2, cl. 1 Privileges and Immunities Clause: the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states
a. States cannot discriminate against citizens of other states – discrim. based on out-of-state?
b. Triggered if discrimination is with respect to fundamental rights and interests
i. Baldwin discriminatory license fee for elk-hunting was recreational activity, not a commercial pursuit that involved a fundamental right
ii. Fundamental: pass through or travel in state, reside in a state for business or other purposes, right to do business, to take/hold/dispose of property, and exemption from higher taxes than are paid by citizens of the state
iii. Friedman right to practice law – sufficiently basic to livelihood of nation
c. Strict scrutiny: discriminating law must be closely related/tailored to a state interest
i. Friedman state interest was to ensure lawyers up to date on VA law, but there were nondiscriminatory alternatives (continuing education, pro bono) so residency requirement was not closely tailored 
ii. Almost always an alternative so state law would be violation
II. SEPARATION OF POWERS – a branch of gov usurps or encroaches on the functions of another branch
A. Function: does one branch usurp granted power of another? or impair function of another?
1. Executive takes on Legislative power
a. Non-delegation doctrine: legislature may not delegate legislative power to the executive, unless there is an intelligible principle to guide executive action
i. Whitman Court upheld law authorizing EPA to set air quality ozone standards ‘requisite to protect public health’ – any intelligible principle will be enough under broad power
a) Court recognizes that exercise of law involves policy decision and Congress has power to delegate the permissible degree of policy judgment to other branches 
b. Clinton cannot give President unilateral power to change text of an enacted statute
c. Steel Seizure President could not seize and operate steel mills during wartime steel strike – no Constitutional authority for executive to make laws, and no authorization from Congress (remained silent to Truman’s message and rejected this form of resolving dispute)
i. Jackson concurrence – three categories of executive power
a) Congress (or Constitution) has authorized executive action
b) Congress is silent with respect to executive action – presumption that it is unconstitutional if aimed at domestic, and more latitude if aimed international
c) Congress has prohibited executive action
B. Textual Formalism – requirements of bicameralism and presentment in text of Constitution
1. Legislative Veto: violates lawmaking bicameralism and presentment b/c allows either or both houses of Congress to disapprove action taken by executive branch
a. Chadha one-house legislative veto could override attorney general’s decision to suspend deportation – violated B&P even though process was agreed on by all 3 branches
2. Line Item Veto: violates repeal bicameralism and presentment b/c allowed President to cancel part of a bill as opposed to vetoing entire bill 
a. Clinton v. NY President could veto portions after a measure had been enacted – violated B&P because a law must be approved by both houses and President or repassed over his veto before a law is enacted, amended, or repealed
C. Art. II Executive Enumerated Powers
1. Executive Power: take care that the laws be faithfully executed
2. Treaty Power (with Senate’s approval)
a. Dames & Moore v. Regan Carter’s executive agreement to end Iran hostage crisis suspended lawsuits against Iran pending in domestic courts was upheld b/c it was made pursuant authority delegated by Congress
i. Executive agreements are not blanket power to get around checks of Senate needed to make treaties, but will be upheld if an exercise of Art. II powers or authorized by Congress (category 1)
3. Inherent power over foreign affairs
a. Curtiss-Wright broad construction of executive power in international arena – tradition of presidential role in international relations and negotiating with foreign diplomats
4. Commander-in-Chief
a. Traditional role of using troops in operations abroad (Congress has power to declare war)
b. War Powers Resolution: to send troops abroad president must tell Congress 48 hours after sending = can do it without Congress’ authority, and would have 60 days to use
5. Executive Immunity
a. Absolute civil damages immunity for acts within his official capacity
b. Clinton v. Jones executive immunity does not apply to lawsuits arising out of conduct that occurred before President took office, and would not disrupt SOP b/c district court could manage/shape the case so as to not impair president’s performance in office
D. Federal Officials
1. Appointment of Federal Officials
a. Principal Officers: POTUS appoints, with advice and consent of the senate
i. Ambassador, S. Ct. Justice, Cabinet Secretaries, etc.
b. Inferior Officers: appointed same way as principal, or president alone, courts of law, or heads of departments
c. Unitary executive theory: certain positions only President hires
d. Recess Appointments: President shall have power to fill up all vacancies that may happen during the recess of the senate
i. NLRB v. Noel Canning no need for long recess affect recess appointments clause and Executive’s power to appoint without Senate approval
2. Removal of Federal Officers
a. Constitution silent on authority to remove federal officers
b. Impeachment is extreme remedy in Art I and II
E. Judiciary
1. Power and responsibility to interpret the law – construing what statutes mean and what Constitution permits
2. Nonjusticiability – requirement for Court not to exercise judicial power/decide
a. Textual commitment to coordinate branch
i. Nixon v. US Court will not review impeachment and trial of federal officer b/c the Constitution reserves that function to a coordinate branch – Senate should decide what trial looks like
b. Lack of judicially manageable standards
3. Cases and Controversies (Standing)
a. Adverse litigants – real dispute
b. Concrete injury, cause, redressability 
c. Letters from Jefferson to Jay federal courts will only hear legal questions when they become cases and controversies – will not give advisory opinions
III. INDIVIDUAL RIGHTS
A. 14th A Equal Protection Clause: No state shall deny to any person within its jurisdiction the equal protection of the law
1. What is the classification? Who is being treated differently?
a. Government must treat similarly situated individuals in similar fashion
i. Legitimate end: there must be a good reason for government to treat people differently. Rational basis – any legitimate interest will do, Strict scrutiny – compelling interest
ii. Legitimate means: the difference in treatment has to be related to the basis for the classification. Rational basis – rationally related, Strict scrutiny – narrowly tailored.
b. All laws classify people – only a violation of EP if people who are similarly situated are treated differently
i. 14th A overruled Dred Scott – anyone born in the US is a citizen deserving EP of laws
ii. 14th A adopted in order to prevent states from discriminating against emancipated slaves with ‘black codes’
2. Is there facial discrimination? Or some other indicia of discriminatory intent?
a. Facial discrimination: law expressly discriminates based on distinct classes  strict scrutiny
i. Gov’t expressly discriminates against minority (Strauder, Korematsu, Frontiero)
ii. Gov’t classifies based on race without express discrimination (‘separate but equal’)
a) Brown segregated schools based on race claimed separate but equal, but education was inherently unequal due to negative psychological impact creating feeling of inferiority in black children and impairing motivation to learn
1) Overruled Plessy’s separate but equal justification for train car segregation
iii. Gov’t expressly favors minority (Affirmative Action, Croson, Grutter, Gratz)
b. Facially neutral law
i. Disparate impact alone is very deferential  rational basis
a) Davis, Employment Division, Aiello
ii. Disparate impact + Discriminatory intent  strict scrutiny
a) Evidence of discriminatory intent: 
1) Text itself apparent on its face
2) Impact (if pattern stark enough) – Yick Wo
3) Legislative history: legislators discussed on the record
4) Historical background and context
5) Specific sequence of background events
6) Departure from normal practice
b) Laws targeted at acts b/c they are religious  strict scrutiny
3. Level of scrutiny?
a. Carolene Products higher scrutiny for discrete and insular minorities b/c political process cannot be trusted to produce fair outcomes
i. Default (non-suspect class)  rational basis
ii. Age  rational basis
iii. Disabilities  rational basis with bite
iv. Sexual Orientation  rational basis with bite? – Windsor didn’t say
v. Gender  intermediate scrutiny
vi. Race (including Affirmative Action)  strict scrutiny
vii. Alienage (non-citizens)  strict scrutiny (unless goes to heart of political community)
b. Rational basis review: the discriminating law is rationally related to a legitimate state interest
i. Default rule – Court will give deference to state legislative interest
a) City of New Orleans v. Dukes Court will give latitude to state legislative process and presume constitutionality b/c if a law is bad the political process will get rid of it.
b) Court is not a super-legislature, will only review more closely if classification trammels fundamental right or drawn upon inherent suspect distinctions – race, religion, alienage
ii. Employment Division no heightened scrutiny for general laws, whether they burden acts motivated by sincere religious beliefs or not
iii. Mass. Bd. Of Retirement age classifications receive rational basis review b/c not a suspect class with history of unequal treatment and have access to political process
c. Strict scrutiny: law is narrowly tailored to a compelling state interest
i. Korematsu Court immediately treats exclusions against a particular race as suspect 
ii. Carolene closer review is warranted for discrete and insular minorities to assure that law was not based on mere animus or a desire to harm
iii. Johnson strict scrutiny applies to all government-sponsored racial classifications – no exception regardless of the context (prison segregation to prevent gang violence)
iv. Yick Wo facially neutral ordinance, as applied, had extreme disproportionate impact against Chinese to allow inference of discriminatory intent
v. Employment Division strict scrutiny only for targeted laws burdening acts motivated by sincere religious belief because they’re religious
d. Intermediate scrutiny: law is substantially related to important state interest
i. Frontiero classifications based on gender should be reviewed at least more than rational basis b/c history of discriminatory exclusion and stereotype, but plurality said women are not discrete and insular minority so does not reach strict scrutiny 
ii. Virginia Military Institute meaningful biological differences can justify laws that classify, but higher scrutiny to make sure it is not based on stereotypes
iii. Michael M. laws that discriminate against men as opposed to women are not exempt from intermediate scrutiny
e. Rational basis with bite – not official test, but more than rational basis
i. Cleburne Court not comfortable scrutinizing whether state action is narrowly tailored or not due to broad category of mental disabilities with varied needs (ADA = political process working)
ii. Windsor Court did not say DOMA violated equal protection or what level of scrutiny it applied but overturned clause defining marriage as heterosexual b/c demeaned homosexuals
4. Does discriminating law survive scrutiny?
a. Rational basis
i. Presume constitutionality and require only that classification be rationally related 
ii. Ok if state’s interest was not state’s actual interest, and can be under-inclusive or over-inclusive
iii. City of NOLA v. Duke deference for interest to preserve charm of French Quarter 
iv. Employment Division deference for general laws – religious beliefs do not excuse persons from compliance with otherwise valid law that prohibiting conduct
v. Aiello insurance policy did not cover pregnancy b/c it was expensive, but other conditions for women were covered
vi. Mass. Bd. Of Retirement state interest to protect public by ensuring officers physically fit rationally related to forcing retirement at age 50
b. Strict scrutiny – to ensure that law was not designed with some illicit purpose to harm
i. Facially discriminatory state action is suspect and must be narrowly tailored to compelling state interest
a) Compelling interest: important problem for the state which must be legislature’s actual purpose
1) Strauder Court reversed conviction of black defendant b/c state law categorically excluded blacks from the jury for no other reason than their race
2) Korematsu Court upheld exclusion order evacuating Japanese Americans to internment camps for national security measures during WWII
3) Brown states did not try to justify racial segregation of schools other than separate but equal, which Court found inherently unequal due to negative psychological impact
i) Overruled Plessy separate but equal
ii) Cooper v. Aaron AR refused to desegregate b/c of violence, but Court held could not deprive EP and states were bound by Court’s decisions under Supremacy Clause 
4) Loving banned whites from marrying coloreds, no purpose other than white racial integrity and not narrowly tailored b/c did not ban other races
5) Croson plan requiring construction contracts to subcontract 30% of work to minority businesses was not compelling b/c not remedying specific past discrimination in Richmond construction industry, mere general discrim.
i) Adarand race affirmative action programs adopted by Congress
6) Diversity in higher education – student body of varied experience
i) Grutter deference to law school admissions educational mission
ii) Gratz undergrad
7) Parents Involved might be a compelling interest in preventing racial isolation but not in racial balancing school districts
b) Narrowly tailored: law will only be upheld if it is “necessary” - no alternative precisely fits to furthering compelling interest (cannot be over or under inclusive)
1) Korematsu Court gave deference to Congress and military authorities’ temporary evacuation out of fear of invasion after Pearl Harbor (even though no evidence of espionage and potential alternatives of individualized determinations)
2) Croson no showing that pop’n interested in taking 30% k’s nor any attempts to use race-neutral methods to achieve goal; must design not to stigmatize
3) Grutter upheld race as soft variable used as a plus factor among other diversity factors in flexible admission evaluation, and considered other race-neutral alternatives though did not have to lower standards that would decrease academic prestige
4) Gratz predetermined point system was not individually assessed
5) Parents Involved cannot use race as a determinative factor, and race-neutral alternatives existed
ii. Facially neutral law will only be struck down if there is disparate impact and discriminatory intent
a) Disparate impact
1) Yick Wo Court struck down ordinance requiring permit for wooden laundries where all Chinese permits denied and virtually all non-Chinese approved
2) WA v. Davis blacks failing requirement for police verbal and reading skills test resulting in disparate impact alone not enough
3) Employment Division ban on peyote led members of Native America church to be fired
4) Church of Lukumi Babalu ordinances prohibiting animal slaughter affected church’s ability to build church and perform ritual of animal sacrifice
b) Discriminatory intent
1) Yick Wo disproportionate impact so extreme allows inference that the only reason for law is hostility towards race
2) WA v. Davis no showing of discriminatory intent; Court does not want floodgates problem to act as super-legislature for every disparate impact
3) Employment Division law was not targeted at Native Americans, it was neutral/general law with incidental burden on NA
4) Church of Lukumi Babalu ordinance struck down b/c text used religious terms and events leading up to adoption indicated animosity = evidence that it was adopted because of religion
c. Intermediate scrutiny
i. Facially discriminatory – intermediate scrutiny to ensure not based on stereotypes
a) Important state interest – no post hoc interests, and cannot be based on stereotypes
1) Frontiero administrative convenience of automatically granting married male military members spousal benefits was not compelling but arbitrarily invidious
2) Virginia Military Institute state military school’s interest in providing a diverse education to experience adversative approach (post-hoc and based on stereotype)
3) Michael M. preserving chastity of women would be archaic stereotype, but preventing illegitimate pregnancy was important
b) Substantially related – no gender-neutral alternatives, but biological differences may justify b/c men and women not similarly situated
1) Frontiero Court dismissed argument that more wives were likely dependents than males b/c Air Force made no showing
2) Virginia Military Institute excluding gender is not substantially related but based on stereotypes, providing VWIL would not match caliber (separate but equal might allow single-sex state schools)
3) Michael M. biological differences justified holding males criminally liable for statutory rape as a deterrent; risk of pregnancy was already a deterrent for women, plus fear that girls would not report out of fear of being prosecuted
ii. Facially neutral – must have disparate impact and discriminatory intent otherwise rational basis
a) Disparate impact
1) Aiello insurance policy did not cover pregnancy affected (pregnant) women
2) Feeney hiring preferences for veterans favored more males
b) Discriminatory intent
1) Aiello No evidence, pregnancy is expensive and state wanted to maintain self-supporting program
2) Feeney no evidence that policy adopted because of consequences as opposed to in spite of
d. Rational basis with bite
i. Cleburne prejudice/stereotypes/animus alone aren’t legitimate interest and Court worried that it ‘feels’ prejudice against mentally retarded
ii. Windsor b/c purpose of law is to demean/harm group it does not survive = unconstitutional
B. 14th A Privileges and Immunities Clause: no state shall make or enforce law which shall abridge the privileges and immunities of citizens of the US
1. Protection is limited to privileges and immunities of national citizenship
a. Slaughter-House Cases P&I of national citizens is not the same as P&I of Art. IV – states grant their own P&I to their citizens and can infringe on state P&I as long as equally applied, Court does not want to determine which fundamental rights states are depriving their citizens b/c would enlarge federal power too much
i. Butchers claimed right to do business was infringed by law granting monopoly of slaughter houses in LA – but right to do business is a right granted by the state
b. P&I of US citizens are rights that arise out of fact that we have a national gov’t & pertain to the nation as a whole
i. Petition Congress, enter national parks, navigable waters, protected on high seas, travel
C. Procedural Due Process – right to notice and opportunity to be heard when a state seeks to deprive a person of individual liberties (“life, liberty, and pursuit of happiness”)
D. Substantive Due Process – protects certain fundamental rights that legislatures cannot violate or infringe upon regardless of how many procedures are in place
1. Incorporation Doctrine
a. Selective Incorporation: judicial doctrine which applies some of the Bill of Rights against the states (not just against the federal government), as having been incorporated by the 14th A to protect individual rights against state action which infringes
i. Barron was practically overruled – Court held 5th A takings claim against city was dismissed b/c was not actionable against states – Bill of Rights only applied to federal gov’t before 14th A
ii. Drafters of 14th A thought P&I clause would incorporate protections of Bill of Rights
iii. McDonald incorporated 2nd A right to have handgun in home for self-defense – self-defense is fundamental
iv. 1st A freedom of religion; 4th warrant before search; 5th compensation before taking, privilege v. self-incrimination, double jeopardy; 6th jury trial (Not 5th grand jury indictment, or 7th jury trial)
b. Reverse Incorporation: 14th A Equal Protection applies against the states already, and right to be treated equally is fundamental right, so Due Process of 5th A reverse incorporates EP right against federal government
2. Substantive Due Process analysis
a. Is there a fundamental right and what is the scope?
b. Does the government policy directly and substantially interfere that right?
i. If yes  strict scrutiny: narrowly tailored to compelling purpose
ii. If no  rational basis: rationally related to legitimate purpose
3. Fundamental Rights: so rooted in traditions and conscience of our people and essential to scheme of ordered liberty, that without it would offend canons of decency and fairness and accepted notions of justice
a. Economic Substantive Due Process  rational basis
i. Economic rights and freedom to contract not a fundamental right after Nebbia and West Coast
a) Lochner era Court struck down labor laws as interfering with the un-enumerated right of private parties to contract – Court acting as super-legislature, reviewing laws as whether the means to an end were directly related
1) Lochner struck maximum hours law to protect health of bakers
2) Adkins struck minimum wage law for women and children
3) Muller upheld maximum hours for women b/c women dependent on man (not state’s showing of harmful effect of long hours of working on women)
b) Nebbia shifts away from Lochner during Great Depression where Court will not strictly scrutinize wisdom of a law and presume validity where legitimate purpose is rationally related to law
1) Nebbia upheld law controlling price for milk during Depression as affecting public interest
2) West Coast upheld minimum wage for women and children (overruling Adkins), freedom of contract is not fundamental nor entitled to special protection
i) Stare decisis reviewed Lochner b/c important question, many states had similar laws, divided vote in prior decision, new factual conditions, and social controversy
3) Lee Optical rational basis deference to legislature’s choice to combat some evil at hand was rational – Court will not intervene, that is for political process
ii. Exception: freedom from excessive punitive damages
a) BMW v. Gore fundamental right to have some concept of punishment and fair warning of penalty – excessive damages cannot transcend rational and acceptable range that comports with due process
b. Non-Economic Substantive Due Process – Procreation and Family  strict scrutiny
i. Raising children
a) Fundamental right to direct education of children
1) Meyer right to teach kids foreign languages – struck down law prohibiting teaching in any other language than English
2) Pierce right to send kids to public schools – struck down law requiring children to attend public schools
b) Parent-child relationship is protected in interest of family, but not always
1) No fundamental right to paternity outside marriage
i) Michael H. Court narrowly framed right as adulterous natural father, and no history or tradition to support preserving relationship with biological daughter
A) Dissent: not all rights that deserve protection will be rooted in history
ii. Procreation – freedom from unwanted sterilization
a) Skinner used equal protection to invalidate a law allowing mandatory sterilization of repeat felons, but said right to marriage and procreate was fundamental
1) Did not overturn Buck v. Bell – sterilization of mental defective distinguished as a problem for the legislature to decide
iii. Right to Privacy in Marriage
a) Contraception
1) Griswold law prohibiting contraception interfered with right of privacy in marriage 
i) Right to contraception falls within Zone of Privacy – interpret Constitution at higher level of generality but still tethered to Constitution
ii) Linked to ‘penumbras and emanations’ instead of making up a new right as in Lochner, but still not complete judicial self-restraint
A) If no text guiding judicial decision, fear that court is imposing its own preferences – look to penumbras, history & tradition, popular consensus, level of specificity
iii)  Counter-majoritarian: when court strikes down a law that was passed by majority in political process
b) Freedom to marry?
1) Loving marriage is basic civil rights of man – ban on marriage b/w whites and nonwhites is undue burden on right to marry and violates due process
2) Zablocki right to marry and raising a family are fundamental, WI law requiring court order for noncustodial parent to get marriage license was undue burden
i) Not all regulations are subject to strict scrutiny – age and waiting requirements are reasonable and do not significantly interfere
iv. Abortion – right to terminate pregnancy
a) Roe v. Wade right of privacy extends to decision to terminate pregnancy – subject to strict scrutiny to balance against state interests
1) Trimester framework: 1st no regulation, 2nd health of mother becomes compelling interest where regulation that is tailored is ok, 3rd preserving potential life becomes compelling at viability and regulation is ok except when abortion necessary for health of mother
b) Casey upheld Roe more as right to autonomy in personal decisions, but draws line at viability
1) Pre-viability: state cannot ban abortion (no compelling interest at this stage) but can regulate as long as no undue burden – a law with undue burden is invalid (regulate for health and persuasion ok, requiring spousal consent no)
2) Viability: state interests are compelling enough to survive strict scrutiny so regulating and even banning abortion are narrowly tailored to interest, as long as it does not endanger life of mother (cannot ban abortion when it is necessary for mother’s health)
3) [bookmark: _GoBack]Stare decisis factors used in West Coast to overturn are almost the same to uphold here: important question, many state laws, divided vote in prior case, social controversy
i) Decision not unworkable – no new facts, people have relied on decision, not undermined by other decisions – no legal shift, strong social controversy = all weighed in favor of Court upholding Roe
v. Consensual intimacy in the home - Homosexuality
a) Bowers framed narrowly as right to homosexual sodomy was not fundamental so Court upheld ban on sodomy related to state’s interest in morality
b) Lawrence overturned Bowers. Right categorized more broadly as right between two consenting adults engaging in sexual acts in the privacy of the home is protected
1) Court avoids saying it is fundamental, but discuss that no legitimate state interest and no history of law proscribing such conduct, only based on animus
2) Relies on “emerging awareness” among states and European laws
c) Perry v. Schwarzenegger Prop 8 unconstitutional, so same-sex marriage allowed. Decision based on due process: right of adults to marry a person of their choice, state interest does not meet strict scrutiny. EP: strike down laws based on animus (Windsor)
c. Not Fundamental rights
i. Paternity outside of marriage
a) Michael H. Court framed right narrowly as adulterous natural father to and found no history and tradition in recognizing  
ii. Assisted suicide
a) Glucksberg right to assistance with suicide is not fundamental right in our history and tradition, rational basis: WA outlawing aiding suicide is rationally related to state interests of preserving life, ethics of medical profession, protect poor/elderly/disabled
E. Equal Protection / Due Process Hybrids
1. There are important benefits, which aren’t fundamental rights, that the government doesn’t have to offer at all, but if it does, it faces heightened scrutiny if it does so unequally
a. MLB v. SLJ no fundamental right to appeal for parental rights termination, but strict scrutiny if state offers access unequally – could not prevent mother’s appeal b/c she could not pay
b. Plyler v. Doe no fundamental right to education, but discrimination is based classification as undocumented aliens and state could not show substantial state interest to survive heightened scrutiny
c. Voting: equal access based wealth, geography, and equal representation based on geography
IV. Congressional Enforcement
A. State Action Doctrine: in order for there to be a Constitutional harm, state action must be involved except for 13th A
1. Amendments 1-8 protect individual rights against federal gov, 14th A protects against state action
2. Private action is not unconstitutional, only state action is protected against by Constitution, except 13th A
B. Enforcement Power
1. 13th A: Congress can not only enforce to ban slavery, but can enforce to prohibit the "badges and incidents” of slavery (buffer zone of broad power)
2. 14th A: Congress can go a bit further than just a coa against state laws – can regulate in order to deter or remedy a violation as long as it is congruent and proportional to what Congress is supposed to do (slight buffer zone)




