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ARTICLE 1 - THE LEGISLATIVE BRANCH

Section 1 - The Legislature
Section 2 - The House
Section 3 - The Senate
Section 4 - Elections, Meetings
Section 5 - Membership, Rules, Journals, Adjournment
Section 6 - Compensation
Section 7 - Revenue Bills, Legislative Process, Presidential Veto
Section 8 - Powers of Congress
Section 9 - Limits on Congress
Section 10 - Powers Prohibited of States



ARTICLE 2 - THE EXECUTIVE BRANCH

Section 1 - The President
Section 2 - Civilian Power Over Military, Cabinet, Pardon Power, Appointments
Section 3 - State of the Union, Convening Congress
Section 4 – Disqualification


ARTICLE 3 - THE JUDICIAL BRANCH
Section 1 - Judicial Powers
Section 2 - Trial by Jury, Original Jurisdiction, Jury Trials
Section 3 – Treason

ARTICLE 4 - THE STATES

Section 1 - Each State to Honor all Others
Section 2 - State Citizens, Extradition
Section 3 - New States
Section 4 - Republican Government


ARTICLE 5 – AMENDMENT

ARTICLE 6 - DEBTS, SUPREMACY, OATHS

ARTICLE 7 – RATIFICATION


1. Amendment 1 - Freedom of Religion, Press, Expression
2. Amendment 2 - Right to Bear Arms
3. Amendment 3 - Quartering of Soldiers
4. Amendment 4 - Search and Seizure
5. Amendment 5 - Trial and Punishment, Compensation for Takings
6. Amendment 6 - Right to Speedy Trial, Confrontation of Witnesses
7. Amendment 7 - Trial by Jury in Civil Cases
8. Amendment 8 - Cruel and Unusual Punishment
9. Amendment 9 - Construction of Constitution
10. Amendment 10 - Powers of the States and People
11. Amendment 11 - Judicial Limits
12. Amendment 12 - Choosing the President, Vice President
13. Amendment 13 - Slavery Abolished
14. Amendment 14 - Citizenship Rights
15. Amendment 15 - Race No Bar to Vote
16. Amendment 16 - Status of Income Tax Clarified
17. Amendment 17 - Senators Elected by Popular Vote
18. Amendment 18 - Liquor Abolished
19. Amendment 19 - Women's Suffrage
20. Amendment 20 - Presidential, Congressional Terms
21. Amendment 21 - Amendment 18 Repealed
22. Amendment 22 - Presidential Term Limits
23. Amendment 23 - Presidential Vote for District of Columbia
24. Amendment 24 - Poll Taxes Barred
25. Amendment 25 - Presidential Disability and Succession
26. Amendment 26 - Voting Age Set to 18 Years
27. Amendment 27 - Limiting Changes to Congressional Pay



[bookmark: _Toc291154657]The Architecture of Constitutional Argument & Techniques of Constitutional Interpretation
(all cases/questions should follow this structure w/ the exception of justiciability)
· 
· Pertaining to the Exercise of Federal Power
1. Defined Scope of Enumerated Powers
2. Structure: Separation of Powers & Federalism
3. Limitations (Individual Rights)
· Pertaining to the Exercise of State Power
1. Police Powers – No Power Question
2. Structure: Supremacy (preemption)
3. Limitations (Individual Rights)

· Techniques of Constitutional Interpretation:
· 
· Constitutional Text
· Original Intent:
· Federalist Papers
· Historical Events
· Constitutional Structure
· Separation of Powers
· Federalism
· History and Tradition
· Fairness and Justice
· Political Theory
· Social Policy
· Foreign, International, and State Law
· Supreme Court Precedent

[bookmark: _Toc291154658]Judicial Review (CB 1-17, NP 10-22)
[bookmark: _Toc291154659]Marbury v. Madison
· John Marshal ruled that the federal judiciary may review the constitutionality of actions taken by the legislative and executive branches of the national government and if those actions are found to be in violation of the Constitution, federal courts may refuse to honor or enforce them.  Marbury thus established that federal courts possess the power of judicial review.
· The Federalist Era – 1789-1801
· The Republicans swept the elections of 1800.  In the waning hours of the Adams administration, the Federalists had taken a number of steps to strengthen their hold on the judicial branch.
· 1 - The Chief Justice (Oliver Ellsworth) stepped down after it became clear that the next president would be a republican, which allowed John Adams to appoint John Marshall.
· 2 – The Federalists adopted the Circuit Court Act of 1801 (“Midnight Judges Act”), the law created 16 new federal circuit court judgeships. Adams filled all of these positions with Federalists, 2 days before he left office.
· 3 – The Federalists Congress approved the Organic Act of the District of Columbia, which authorized President Adams to name as many justices of the peace for the District of Columbia as “shall, from time to time, think expedient.”
· The Senate confirmed these appointments on the last day of Adams’ presidency, one of these justices of the peace was a fellow named William Marbury.
· Case – The new president (Jefferson) told the secretary of state (Madison) to withhold the commissions from 17 of the 42 justices of the peace whom Adams had appointed for D.C.
· Π – William Marbury
· ∆ - James Madison (Secretary of State)
· Judicial Review of Acts of Congress: Marshall dismissed Marbury’s suit for lack of jurisdiction. In doing so, Marshall had established the principle that the federal judiciary may review the constitutionality of acts of Congress (§13 of the Judiciary Act that gave the Supreme Court original jurisdiction).
· Judicial Review of Executive Conduct: Marshall exclaimed that by withholding Marbury’s commission, the secretary had committed “an act deemed by the court not warranted by law, but violative of a vested legal right.” Because  Marbury’s rights had been violated, “the laws of his country afford him a remedy” in the form of a writ of mandamus.”
· The Constitution as Paramount Law in Court: Marbury’s critical assumption that the Constitution is to be considered by the courts as a “paramount law” has given birth to that vast body of case law that we think of as “constitutional law.”
[bookmark: _Toc291154660]Authoritativeness (NP 52)
[bookmark: _Toc291154661]Cooper v. Aaron (“Little Rock Nine Case”)
· Issue – Where nonparty school districts (not party to Brown v. Board of Edu.) free to remain segregated until sued and judicially compelled to desegregate, or were they subject to a duty to adhere to the Court’s interpretation of the equal protection guaranty?  In other words, did the Brown Court’s constitutional interpretation of the Equal Protection Clause become the law of the Constitution, binding on the nation as a whole, or was it merely the rule to be followed in the Brown litigation and perhaps in subsequent cases raising the same issue?
· Holding – Unanimous decision rejected the notion that government officials who were not parties to the Brown litigation were free to ignore the Court’s constitutional interpretation of the Equal Protection Clause. In essence, the Court equated its interpretations of the Constitution with the Constitution itself.
[bookmark: _Toc291154662]Justiciability 
· Article III, §2 of the Constitution vests Article III courts with the authority to hear a specified range of “cases” and “controversies.” The term “justiciability” refers to the scope of this case-or- controversy requirement. The requirement itself pertains to the nature of the proceeding presented to the court, asking this essential question: “Is this proceeding of a type capable of judicial resolution?” From a textual perspective, the question is whether the proceeding is a case or controversy within the meaning of Article III.
· Three Requirements of Justiciability:
1. Dispute over legal rights
2. Adversity between the parties
a. No advisory opinions
b. No collusive or feigned lawsuits
3. Remedy – Need not be monetary, declaratory relief will suffice
· Contexts of Justiciability in Federal Practice
· Standing – Is it the right person?
· Ripeness/Mootness – Is the timing right?
· Political Questions – Is the subject matter of the suit capable of judicial resolution?
[bookmark: _Toc291154663]Standing (NP 107-25)
· Standing: Lujan’s The Perfect Quote –Party invoking Federal jurisdiction has burden of proof
1. The plaintiff must have suffered an “injury in fact”
a. an invasion of a legally protected interest which is:
i. (a) concrete and particularized and
ii. (b) actual or imminent, not conjectural or hypothetical
2. There must be a causal connection between the injury and the conduct complained of
a. the injury has to be:
i. fairly traceable to the challenged action of the defendant; and
ii. Not the result of the independent action of some third party not before the court
3. It must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.

· Organizational Standing (Hunt v. Washington State Apples Growers)
· (1) Individual Member Has Standing
· (2) Germane to the Purpose of the Organization
· (3) Prospective Relief
[bookmark: _Toc291154664]Clapper v. Amnesty International
· Found that πs did not have standing to challenge the §1881’s surveillance provision Under either of their theories:
· Theory 1 – “Objectively reasonable likelihood that their communications will be acquired under 1881 at some point in the future, causing them injury.”
· Theory 2 – “Forced to take costly and burdensome measures to protect the confidentiality of their international communications”
· Theory 1 - X
· Injury 
· No “objectively reasonable” standard, the standard is “certainly impending” or “substantial risk”
· Ides thinks that this is confusing sufficient with necessary
· The chain of events that would cause the πs injury is “highly speculative and attenuated”
· Ides thinks that this isn’t necessarily true, why else would the government have sought to have the section passed?
· Causal Connection under the fairly traceable standard – X
· It is “mere speculation about whether surveillance would be under §1881” it could be conducted under some other authority
· Remedy – Not addressed
· Theory 2 – X
· Injury
· Harm πs seek to avoid is not certainly impending
· Πs can’t manufacture standing merely by inflicting harm on themselves based on their fears
· Causal Connection
· No ongoing injuries are fairly traceable
· Much of the surveillance complained of happened before the amendments
· They filed suit on the day the law went into effect
· Dissent
· Injury
· Several considerations, based upon the record . . . convince me that there is a very high likelihood that the Government, acting under the authority of § 1881(a) will intercept at least some of the communications.”
· Πs engage in communications that amendments authorize the government to intercept
· Πs have strong motive to communicate, government has strong motive to listen
· Governments past behavior
· Government is rarely denied (In 2011, of 1,676 requests only 2 were not approved)
[bookmark: _Toc291154665]Susan B. Anthony List v. Driehaus
· (1) An intention to engage in a course of conduct arguably affected with a constitutional interest, √
· SBA and COAST plead that they plan to make the same statements in future election cycles.
· “Because petitioners’ intended future conduct concerns political speech, it is certainly ‘affected with a constitutional interest.”
· (2) Conduct is arguably proscribed by statute √
· The Ohio statute is broad and covers the subject matter of the petitioners’ speech
· Commission already found probable cause that SBA violated statute
· Respondents Incorrectly Rely on: Golden v. Zwickler
· There: the court dismissed because the sole concern was literature relating to the Congressman and his record, and the Congressman would most likely not be a candidate again. – Prosecution was “wholly conjectural.”
· Here: It is about the support for the ACA, not linked to any particular congressman. (doesn’t matter that Driehaus had left office)
· (3) Where there exists a credible threat of prosecution thereunder. √
· Past enforcement already happened.
· Complaints can be filed by anyone, not just a prosecutor or an agency.
· Commission proceedings are not rare: 20-80 false statement complaints/year
· There is also criminal proceedings that can happen.
[bookmark: _Toc291154666]Ripeness and Mootness (NP 143-53)
· Ripeness – A potential issue in a case when a claimed injury is contingent upon future events. Three factor test:
1. The probability that the predicted harm will take place
2. The hardship to the parties if immediate review is denied, and
a. Is there an adverse economic impact?
b. Will the party be forced to forgo the exercise of protected right?
c. Does the party run the risk of criminal prosecution?
3. The fitness of the record for resolving the legal issues presented
a. Purely legal issues usually require little factual development and may be fairly and fully adjudicated at the early stage of a dispute.
b. Fact bound issues may require a full development of the facts giving rise to the dispute to provide a sound basis for wise adjudication
· Mootness – The requirements of standing must be satisfied throughout the life of the case.  There are four situations in which a case that appears to have been rendered moot will not be dismissed.  These variations can be categorized as follows:
1. Collateral consequences;
2. Wrongs capable of repetition, yet evading review;
3. Voluntary cessation of challenged activity, and
4. Class actions
[bookmark: _Toc291154667]Political Questions (NP 153-61)
· There is no precise litmus test for determining whether a particular issue presents a political question, the Court has tended to focus on these things:
1. Does the Issue implicate the Separation of Powers?
a. No state actors – doctrine does not apply to challenges to state action unless that state action somehow implicates the powers of the political branches of the federal government
b. Ides – “The question presented raises a challenge to federal action.”
2. Does the Constitution commit (expressly or implicitly) resolution of this issue to either the President or Congress?
3. Is there a lack of judicially discoverable or manageable standards to resolve the controversy?
4. Does resolution of the controversy require an initial policy determination of a kind clearly for nonjudicial discretion?
5. Will judicial resolution express a lack of respect for a coordinate branch of government?
6. Is there a unusual need for unquestioning adherence to a political decision already made?
7. Will multifarious pronouncements by various departments cause embarrassment to the government?
[bookmark: _Toc291154668]Baker v. Carr - State
· Vote dilution challenge to legislative reapportionment does not present a political question
· There is no separation of powers issue involved in this determination
[bookmark: _Toc291154669]Nixon v. United States – Judiciary
· Court Decides 2 Related Issues:
· Is there a Commitment?
· What is the Scope of the Commitment?
· Analysis:
· Is it committed to a coordinate branch?
· Yes
· What is the scope?
· What does “try” mean and what does “sole” mean
· Holding – This is a non-justiciable case
· Note – “judicially manageable standards” are related to “textually demonstrable constitutional commitment” because if there is a textually demonstrable constitutional commitment then there will probably not be judicially manageable standards because the court has probably never addressed the issue.
[bookmark: _Toc291154670]Zivotovsky v. Clinton – Executive 
· Issue - “Whether Zivotofsky may vindicate his statutory right, under §214(d), to choose to have Israel recorded on his passport as his place of birth.” NOT the political status of Jerusalem.
· Decide if Zivotofsky’s interpretation is correct &
· Whether the statute is constitutional (pursuant to the president’s power to recognize foreign sovereigns)
[bookmark: _Toc291154671]Powell v. McCormack - Legislative
· The Court held that while the text of Article I, §5 did commit the “qualifications” issue to the House, the scope of the commitment was limited to consideration of three factors listed in the text of a previous section of the Constitution: age, citizenship, and residency.  Not a political question.



[bookmark: _Toc291154672]The Necessary & Proper Clause (NP 221-24)
“The Congress shall have Power ... To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” Art. I, §8, Cl. 18.

“In determining whether the N&P clause grants Congress the legislative authority to enact a particular federal statute, we look to see whether the statute constitutes means that is rationally related to the implementation of a constitutionally enumerated power.” United States v. Comstock
Any power gets the benefit of the necessary and proper clause including the powers of the President and the Judiciary (allows for the creation of administrative agencies), but it is not an independent power.
[bookmark: _Toc291154673]M’Culloch v. Maryland
· Maryland essentially resisted the formation of the Second Bank of the United States.  They argue that the N&P clause must be interpreted to mean strict necessity, an interpretation which Congress resists.  Despite the absence of any specific constitutional grant of power to charter a bank or corporation, the Court upheld the authority of Congress to do so.
· Marshall Premised His Conclusion on Two Lines of Reasoning: (Ides liked this structure)
· Structural
· Can’t enumerate all powers, or the constitution would become simply legal code – The Constitution is Foundational
· The specific grants of power marked the outlines of the government’s authority, but could not describe the details or the future contingencies to which the granted powers might be applied.
· Operated on the assumption that the people would want this national government to be an effective government
· “But it may with great reason be contended, that a government, entrusted with such ample powers, on the due execution of which the happiness and prosperity of the nation so vitally depends, must also be entrusted with ample means for their execution.  The power being given, it is the interest of the nation to facilitate its execution.  It can never be their interest, and cannot be presumed to have been their intention, to clog and embarrass its execution by withholding the most appropriate means.”
· Textual – “But the constitution of the United States has not left the right of Congress to employ the necessary means, for the execution of the powers conferred on the government, to general reasoning.”
· Necessity has varying degrees, but necessary did not mean absolutely necessary.
· “To employ the means necessary to an end, is generally understood as employing any means calculated to produce the end, and not as being confined to those single means, without which the end would be entirely unattainable.”
· Bringing two lines of reasoning together:
· “We admit, as all must admit, that the powers of the Government are limited, and that its limits are not to be transcended. But we think the sound construction of the Constitution must allow to the national legislature that discretion with respect to the means by which the powers it confers are to be carried into execution which will enable that body to perform the high duties assigned to it in the manner most beneficial to the people. Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are Constitutional.”

[bookmark: _Toc291154674]The Power over Interstate Commerce (NP 225-31)
“[The Congress shall have Power] To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes[.]” Art. I, §8, Cl. 3.
[bookmark: _Toc291154675]General Framework For Commerce Clause Problems
· Two Categories:
· Pure Commerce Clause: The regulation of anything that is or is in interstate commerce.
1. This means the channels of interstate commerce.  This embraces the power to prescribe rules of conduct to be applied to any activity that can rationally be characterized as constituting interstate commerce.
2. Congress may also regulate the instrumentalities of interstate commerce such as railroads, airlines, and trucking companies.
· Commerce Clause + N&P: The regulation of things that substantially affect interstate commerce (commercial or economic activity)
1. Stand Alone – Substantial relationship between the interstate commerce and the activity being regulated – “Substantial effects test”
2. Instrumental – Instrumental in implementing the grander scheme of regulation
[bookmark: _Toc291154676]Gibbons v. Ogden
· New York law gave an exclusive monopoly to Ogden to operate his steamboat in between New Jersey and New York
· Marshall described the commerce power as vesting Congress with a plenary authority over commerce that affected more states than on:
· “The genius and character of the whole government seem to be, that its action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the States generally, but not to those which are completely within a particular State, which do not affect other States, and with which it is not necessary to interfere for the purpose of executing some of the general powers of the government.”
· “The completely internal commerce of a state, then, may be considered as reserved for the State itself.”
· Holding – New York law violated the commerce clause
[bookmark: _Toc291154677]Hammer v. Dagenhart
· Dagenhart – Father and Children who are employees of a cotton mill that claim that the Keating-Owen Act (Child Labor Act) unconstitutionally deprives them of their right to work
· Keating-Owen Act: Essentially forbid producers to ship their article of manufacture between states if children produced them within a given period. IMPORTANT: The only time the law applied is if the articles were shipped out of the state of manufacture. (The motive of the law is separate from the law’s actual function)
· Precedent: “In each of these instances the use of interstate transportation was necessary to the accomplishment of harmful results.”
· Champion – Lottery case
· Hipolite Egg – Pure Food and Drug Act
· Hoke – White Slave Traffic Act
· Holding – Not within the power of the Commerce Clause –Since there was no inherent dangerousness in the shipment of the goods, the Court deemed the regulation not to be of commerce but of the conditions under which the goods were manufactured. (ENCLAVE THEORY)
· “The grant of power to Congress over the subject of interstate commerce was to enable it to regulate such commerce, and not to give it authority to control the States in their exercise of the police power over local trade and manufacture.”
· “The grant of authority over a purely federal matter was not intended to destroy the local power always existing and carefully reserved to the States in the Tenth Amendment to the Constitution.”
· Holmes Dissent – Noted that the regulation was of interstate transportation and therefore directly within the power of Congress.
· The act does not meddle with anything belonging to the States.  They may regulate their internal affairs and their domestic commerce as they like. But when they seek to send their products across the state line they are no longer within their rights . . . Under the Constitution such commerce belongs not the States but to Congress to regulate.”
[bookmark: _Toc291154678]United States v. Darby
· Provides a “classic example” of Gibbons reformulated to advance the goals of a national economy. At issue in Darby was a federal statute, the Fair Labor Standards Act (FLSA), which prohibited the shipment in interstate commerce of certain products manufactured by employees who earned less than the minimum wage or who worked more hours than a specified maximum. Also prohibited the employment of workers for anything other than the prescribed wages and hours, in the production of goods intended to be shipped in interstate commerce.
· Holding – “We conclude that the prohibition of the shipment interest of goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress.” (both components of the statute were proper) (Directly overruled Hammer v. Dagenhart)
· The Prohibition of Shipment of the Proscribed goods in Interstate Commerce (Category 1 – Pure Commerce Clause Justification)
· “While manufacture is not of itself interstate commerce, the shipment of manufactured goods interstate in such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce.”
· Supreme Court stated that the motive and the purpose of the statute are the prerogative of congress, its merely a question of whether they have the power to make such regulations.
· Validity of the Wage & Hour Requirements (Regulates only an aspect of manufacturing, namely, the wages and hours of individuals employed in the production of goods) (Category 2 – CC + N&P)
· The power of Congress over interstate commerce is not confined to the regulation of commerce among the states.  It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.
· Darby represents two important developments:
· 1 – The Court abandoned the view that under the commerce power, Congress could regulate only the ‘stream of commerce’ and those activities that had “direct effects” on interstate commerce; instead, the Court adopted a more inclusive “substantially affects” test that broadened the reach of the commerce power.
· 2 – The Court essentially destroyed the enclave theory and the notion that certain activities were automatically off-limits to federal regulation.
[bookmark: _Toc291154679]Wickard v. Filburn
· What is the focal point of the regulation? Interstate or intrastate? – Category 2
· But it could be category 1, because they refused to give him a permit to sell his wheat and that had a direct effect on interstate commerce
· Does it either:
· (1) Substantially Effect Interstate Commerce?
· Collectively every farmer would have a large effect
· If he grows wheat he doesn’t have to buy any
· Arbitrage – you can have your individual stash, but if the prices get high enough you will probably start selling it.
· (2) Is it instrument to the goals of congress?
· Goal is to stabilize the market, so they have to do this
· How does this case differ from Darby?
· Fillburn didn’t intend to sell his extra wheat in interstate commerce
[bookmark: _Toc291154680]The Commerce Clause and Civil Rights (NP 238-40)
· Congress has used the commerce power as a source of governmental authority to prohibit various forms of discrimination in the economic marketplace, including discrimination based on race, gender, age, and disability.
[bookmark: _Toc291154681]Heart of Atlanta Motel v. United States
· The Civil Rights Act of 1964 made it unlawful for “any inn, hotel, motel, or other establishment which provides lodging for transient guests” to discriminate on the basis of race, color, religion, or national origin.  The act was challenged by a motel that solicited and catered to a largely out of state clientele. Among other things, the motel owners claimed that the act exceeded the power of Congress under the Commerce Clause.
· Holding – Found that Congress could have reasonably concluded that racial discrimination by motels serving interstate travelers substantially affected interstate commerce based on the pattern of nationwide exclusionary practices that imposed a:
· “qualitative as well as quantitative effect on interstate travel by Negros.  The former was the obvious impairment of the Negro traveler’s pleasure and convenience that resulted when he continually was uncertain of finding lodging.  As for the latter, there was evidence that this uncertainty stemming from racial discrimination had the effect of discouraging travel on the part of a substantial portion of the Negro community.”
[bookmark: _Toc291154682]Katzenbach v. McClung
· The Civil Rights Act of 1964 prohibited racial discrimination by any restaurant that “serves or offers to serve interstate travelers or a substantial portion of food which it serves . . . has moved in interstate commerce.”
· The restaurant catered to a largely local clientele, but 46% of the food it served was purchased from a “local supplier who had procured it from outside the State.”
· Holding – The burden on interstate commerce, albeit indirect, was sufficiently substantial to unleash the power of Congress to prohibit such discrimination under the commerce clause.
· Burden: Racial discrimination by restaurants had a depressing effect on the economy by diminishing the amount spent in such restaurants by black customers and by imposing a “depressant effect on general business conditions in the respective communities.”
[bookmark: _Toc291154683]Commerce Clause; Recent Developments/Closer Judicial Scrutiny (NP 240-47)
The commerce power as construed by the Supreme Court is unquestionably quite elastic, so much so that some Justices have expressed concern that modern applications of the Commerce Clause run the risk of obliterating the principle that the United States is a limited Government.  That concern was translated into law in United States v. Lopez, case in which the Court held, for the first time since the New Deal, that a congressional regulation of private activity exceeded the authority granted to Congress under the Commerce Clause.


[bookmark: _Toc291154684]United States v. Lopez
The precise question before the court was whether possession of a gun in a school zone was sufficiently related to interstate commerce to justify this exercise of power.  The Court held it was not.
· The Court’s holding was premised on two related concerns:
· The nature of the activity being regulated: X
· The Court stated that, “where economic activity substantially affects interstate commerce, legislation regulating that activity will be sustained.” – The Court’s elaboration of this standard suggests that “economic activity” establishes a threshold requirement for regulating conduct under the commerce power.
· Economic Activity can be two things:
· (A) – The activity being regulated itself is properly characterized as economic in nature, or
· (B)  - The regulation of the activity is “an essential part of a larger regulation of economic activity.”
· The relationship between the activity and interstate commerce: X
· Even if the regulated activity can fairly be characterized as “economic,” the activity must also have “a substantial relation to interstate commerce” or must “substantially affect interstate commerce.”
· In applying the substantial relationship requirement the court will consider whether or not the statute in question contained an “express jurisdictional element” limiting the measure’s reach to activities having an explicit connection to interstate commerce.  The Court also said that it would consider, but not be bound by, any “express congressional findings” concerning the effects of the regulated activity on interstate commerce.”
· Two Potential Interpretation of Lopez:
· (1) No exercise of the commerce power will be validated under the “substantially affects” test unless two independent elements are satisfied (under this interpretation, “economic activity” is a necessary threshold that must be crossed in any exercise of the commerce power):
· (A) – the activity regulated must be economic activity – i.e., must itself be economic in nature or regulation of it must be essential to a larger regulation of economic activity. AND
· (B) – the regulated activity must substantially affect interstate commerce.
· (2) The two elements are not necessarily independent of one another, but merely present different perspectives on the “substantially affects” inquiry, one focusing on the nature of the activity and the other focusing on the actual relationship with interstate commerce.”
[bookmark: _Toc291154685]Gonzales v. Raich
The Court upheld the constitutionality of the federal Controlled Substances Act (CSA) as applied to the purely intrastate, noncommercial cultivation and possession of marijuana for personal medical use.
· Nature of the Regulated Activity √
· The Court held that for Commerce Clause purposes, an activity may qualify as being “economic” in nature even though it is “not itself ‘commercial,’ in that [the goods are] not produced for sale . . ..”
· Court’ definition of economic: “Economics refers to the production distribution and consumption of commodities” – a definition that clearly embraced personal use and cultivation of weed.
· Substantial relationship √ 
· The court suggested that even if the personal cultivation and use of medical marijuana were deemed to be noneconomic and noncommercial in nature, a court in assessing the reach of Congress’s lawmaking power must accept the class of activity as defined by Congress, asking whether it exerts a substantial economic effect on interstate commerce, rather than zooming in to “excise individual applications of a concededly valid statutory scheme.”
· Made a Wickard v. Filburn type argument, and it worked.
[bookmark: _Toc291154686]United States v. Morrison
The Court ruled that VAWA was not a valid exercise of Congress’s commerce power.
· Nature of the activity: X
· Rape is not an interstate activity
· Substantial relationship - X
· Congressional Findings - “The court was unswayed by Congress’s findings because they were based on the same “method of reasoning” that was rejected in Lopez – i.e., a “but-for causal chain from the initial occurrence of violent crime (the suppression of which has always been the prime object of the state’s police power) to every attenuated effect upon interstate commerce.”
· Jurisdictional Nexus – No Jurisdictional nexus in the statute
[bookmark: _Toc291154687]Commerce and the Regulation of “Inactivity” (NP 247-51)
The first case ever to address this question was National Federation of Independent Business v. Sebelius.  Despite its dramatic quality, the effect of the decision in Sebelius is likely to be quite narrow, for the case was literally unique.  It represented the first – and for a while, at least, probably the last – time Congress sought to use the commerce power to force individuals to engage in market activity that they would have otherwise refrained from.  The decision should therefore have no impact on Congress’s ability to regulate those who have affirmatively chosen to engage in economic acitivty.
[bookmark: _Toc291154688]National Federation of Independent Business v. Sebelius (Part I – CC)
The Court confronted the question of whether the commerce power allows Congress to regulate those who have refrained from, or not yet engaged in, a particular economic activity.  
· Holding – The Court held 5-4 that this individual mandate provision exceeded Congress’s power under the Commerce and Necessary and Proper Clauses.
· Unlike Wickard, where the farmed whose activity was being regulated had already engaged in the economic activity of growing wheat, those being regulated in Sebelius had refrained from engaging in the economic activity involved. “The power to regulate commerce presupposes the existence of commercial activity to be regulated.”
· “The framers gave Congress the power to regulate commerce, not to compel it . . . .”
· N&P Clause could not save the individual mandate:
· The mandate may have been “necessary” in the sense that it was a convenient and useful means of strengthening the interstate health care insurance market, it was “not a ‘proper’ means for making those reforms effective.”



[bookmark: _Toc291154689]The Taxing and Spending Powers (NP 251-67)
“The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;” – Art. I, §8, cl. 1.
· United States v. Butler – the power to tax and spend is a distinct constitutional power, fully effective without reference to other granted powers.
· The power conferred by Art. I, §8, cl. 1 vests Congress with the authority to imposes taxes and to make expenditures whenever doing so will, in the perception of Congress, be beneficial to the common defense or general welfare of the nation.
[bookmark: _Toc291154690]Taxing
· Ides: “A financial obligation imposed on an individual or an entity for the purpose of raising revenue.”
· The Court has adopted a functional approach under which deciding whether a particular measure can be fairly characterized as a tax for these purposes depends on the application of two standards
· “Some Revenue” – If it does, it is presumptively a tax, even if the amount raised is minimal. (Super low threshold)
· “Penal or Prohibitory” – Is what purports to be a tax actually a disguised regulation? If so, the measure cannot be validated as an exercise of the power to tax, but must be validated, if at all, by reference to some other granted power, typically the commerce power
· Child Labor Tax Case – The court held that a revenue generating measure that purported to be a tax – the Child Labor Tax Law – was indeed a disguised regulation and not a proper exercise of the power to tax.
· Statutes Scheme – Created a detailed set of standards limiting the circumstances under which children could be employed in certain industries. A knowing failure to comply with any of the standards triggered imposition of a 10 percent excise tax on the employer’s annual net profits.
· United States v. Constantine – The Revenue Act of 1926 imposed an annual $1,000 tax on retail liquor dealers who operated in violation of state law.  This tax was in addition to a $25 annual tax imposed on all retail liquor dealers regardless of the legality of their business.  The court concluded tat the $1,000 tax was a penalty and therefore not a true tax.
Structural Limitations / Specific Limitation on the Power to Tax
· The body of the Constitution contains three specific limitations on the power to tax.  (1) Taxes must be uniform throughout the United States; (2) direct taxes must be in proportion to the population of the states;  (3) and no tax or duty may be laid on exports.
· The Requirement of Uniformity
· Taxes must be geographically uniform throughout the United States in the sense that the tax must operate “with the same force and effect in every place where the subject of it is found.” – Soft Standard
· Direct Taxes and Proportionality
· The proportionality requirement means that the state-by-state revenue generated by either a capitation (a head tax) or a direct tax must be apportioned among the states according to the population of each state.  In other words, the tax would have to generate the same revenue per person in every state of the union, as measured by the previous census, even though per capita wealth varies considerably from state to state.
· Prohibition on Taxes or Duties Laid on Exports
· The word “export” signifies goods in transit to a foreign country.  The prohibition prevents Congress from taxing either goods in export transit or services that are related to that transit.  Congress may, however, imposes taxes on goods not in transit but intended for export, as long as the tax is nondiscriminatory vis-à-vis the potential export status of the goods.
[bookmark: _Toc291154691]National Federation of Independent Business v. Sebelius (Part II – T&S)
· Individual Mandate – Power to Tax
· Some Revenue √
· Punishment or Regulation X (Scalia says yes)
· They adopt a functional approach, doesn’t matter if it’s called a “tax” or a “penalty”
· Drexel Factors– Child Labor Case
· Does the tax impose an exceedingly heavy burden? – X
· Intent? – X
· Was it collected by the IRS? – X
· Omission to Act a problem?
· Constitution allows it
· Taxes influence activity routinely
· Taxes don’t warrant the same degree of control as the commerce clause does
· Medicaid Expansion – Power to Spend (Failed the Dole Factors)
· Congress had exceeded its power under the Spending Clause.
· 1st – the change effected by the affordable care act was “a shift in kind, not merely degree.” “A state could hardly anticipate that Congress’s reservation of the right to ‘alter’ or ‘amend’ the Medicaid program included the power to transform it so dramatically.”
· 2nd – The penalty for failure to adopt the new condition, loss of all medical funds, went beyond what the germaneness requirement permits.  “While Congress may have styled the expansion a merely alteration of existing Medicaid, it recognized it was enlisting the States in a new health care program.”
· 3rd – “The financial ‘inducement’ congress has chosen . . . is a gun to the head. The threatened loss of over 10 percent of a State’s overall budget . . . is economic dragooning that leaves the States with no real option but to acquiesce in the Medicaid expansion.
[bookmark: _Toc291154692]Spending
South Dakota v. Dole lays out the applicable standards of law in the context of spending directed toward the States.

Two Categories from Class:
1. Any outlay of federal money to pay the debts, to promote the general welfare, or provide for the common defense of the country;
2. Incidental – Spending + Necessary & Proper Clause
[bookmark: _Toc291154693]South Dakota v. Dole
· Congress may attach conditions on the receipt of federal funds to – “further broad policy objectives by conditions receipt of federal moneys upon compliance by the recipient with federal statutory and administrative.
· Scope of Power – “the power of Congress to authorize expenditure of public moneys for public purposes is not limited by the direct grants of legislative power found in the Constitution . . . objectives not thought to be within Article I’s ‘enumerated legislative fields’ may nevertheless be attained through the use of the spending power and the conditional grant of federal funds.”
· Limits
1. The exercise of the pending power must be in pursuit of “the general welfare, debts, or common defense.”
2. If congress desires to condition the States’ receipt of federal funds, it “must do so unambiguously . . . enabling the states to exercise their choice knowingly, cognizant of the consequences of their participation.”
3. Conditions on federal grants might be illegitimate if they are unrelated “to the federal interest in particular national projects or programs.”
4. Other constitutional provisions may provide an independent bar to the conditional grant of federal funds.
5. Cannot be Coercive
a. Can only use a carrot, not a stick
[bookmark: _Toc291154694]The Enforceable Prinicple of Federalism (NP 280-85)
Structure is either Separation of Powers or Federalism
· Federalism = “Our Federalism” is a system of dual sovereignties wherein the national government is supreme within its limited sphere and state retain all other powers
· Senate – 2 senators regardless of size or population
· Bicameralism
· Enumerated Powers
· Admission of New States
· Supremacy Clause
· 10th and 11th amendment.
· 10th Amendment: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”
· Judicial Role:
· Define the Scope of the powers – Like Lopez
· Avoid invalidating federal law
· Structural limit on federal government – an independent check on the exercise of a granted power in much the same fashion as do provisions of the Bill of Rights.
[bookmark: _Toc291154695]National League of Cities v. Usery
· The Court reaffirmed the validity of federalism as check on national power.  There, in a 5-4 decision, the Court struck down provisions of the Fair Labor Standards Act (FLSA) that required states and their political subdivisions to adhere to federal maximum hour and minimum wage provisions.
· Although the FLSA clearly fell within the scope of the commerce power, the Court held that the enforced application of the FLSA to the states violated the principle of federalism as embodied in the Tenth Amendment.  In essence, the FLSA invaded the realm of state sovereignty.
· The court viewed the tenth amendment as a reflection of the philosophy of federalism embodied in the structure of the Constitution.



[bookmark: _Toc291154696]Garcia v. San Antonio Metropolitan Transit Authority
· National League of Cities was overruled by Garcia, where the court returned the Tenth Amendment to the “truism” model of Darby.
· Also involved an application of the hour and wage provisions of the FLSA to state employees, the Court held that the principle of federalism was to be protected, if at all, through the political rather than the judicial process.
[bookmark: _Toc291154697]New York v. United States
· At issue was the constitutionality of the Low-Level Radioactive Waste Policy Amendments Act of 1985.  The underlying purpose of the act was to promote the availability of disposal sites for low-level radioactive waste and to ensure that states in which such waste was generated accepted responsibility for the disposal of that waste.
· The Act required, among other things, that a state that failed to meet the federal standard would be require to “take title” to the waste generated within its borders and to accept liability for any damages caused by that waste.
· The take-title provision was held unconstitutional.  The court interpreted this provision as giving a state two options:
· A state could either take title to the waste product and risk the attendant liability, or
· A state could regulate according to the congressional scheme.
· Neither of these alternatives was constitutionally acceptable, for either way, the states were being forced to participate in an implement the federal regulatory scheme.  They were being treated as administrative agents of the federal government, “commandeered” into federal service.
[bookmark: _Toc291154698]Printz v. United States
See Brief for Printz v. United States
· The Court held that the Brady Act, to the extent it imposed federal administrative duties on local law enforcement officers, violated the constitutionally enforceable principle of federalism.  In the Court’s view, this aspect of the Brady Act was indistinguishable from the take-title provision struck down in New York v. United States.
· Both the Brady Act and the take-title provisions regulated the functioning of the state executive branch in a manner that offended the principle of “separate state sovereignty” by forcing the respective states to administer a federal regulator scheme.
· The Court made clear that under such circumstances, there would be no balancing of interests.  A federal law whose object and effect is to force state participation in a federal regulatory scheme is categorically unconstitutional.
[bookmark: _Toc291154699]Foreign Affairs (NP 267-80)
The power over foreign affairs is composed of specific textual grants such as the power to regulate foreign commerce (Art. I, §8, cl. 3) and the treaty power (Art. II, §2, cl. 2), coupled with the implied authority of the United States to exercise those powers inherent in the concept of nationhood and sovereignty.
[bookmark: _Toc291154700]Foreign Commerce Power
· The power to regulate commerce with foreign nations is granted in the same clause that grants Congress the power to regulate interstate commerce: “Congress shall have Power . . . To regulate Commerce with foreign Nations, and among the several states . . ..”
· The Court has consistently deferred to the judgment of Congress (the foreign commerce power has not been the subject of intense scrutiny)
· The test is one of rationality.  So long as Congress could rationally conclude that the regulated matter either is foreign commerce or affects foreign commerce, the measure will be sustained.
[bookmark: _Toc291154701]The Treaty Power
· A treaty, or the purposes of the Constitution, is a compact between the United States and a foreign nation that conforms to the advice and consent requirement of Art. II, §2, cl.2.
· “He shall have power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of the Senators present concur;”
· A treaty so made is of equal authority with statutes approved by both houses of Congress and signed by the President.
· Two Types of Treaties (Difference between the two is a matter of interpretation (Medellin v. Texas)
· Self-Executing – A self-executing treaty is one that establishes enforceable domestic law without any further action by Congress.
· Non-Self-Executing – A non-self-executing treaty is one that requires legislative implementation before its provisions can be of any effect as domestic law
· Treaty Making Process:
· Treaty formation and negotiation is the responsibility of the executive branch.  Once the terms of a potential treaty are established, the Senate reviews those terms and may either enter its consent (by a two-thirds vote of a quorum) decline to consent, or suggest amendment. Only if the Senate enters its consent may the President ratify the treaty, at which time the treaty becomes a binding international agreement and, if self-executing, a law of the United States.
· Subjects treaty may address (Missouri v. Holland):
· Diverse array of subjects because they do not need to be attached to another power.  But Congress can use the treaty with the N&P clause to enact legislation to implement provisions of the treaty, even if in the absence of the treaty Congress would not have had the power to do so.
[bookmark: _Toc291154702]Woods v. Cloyd W. Miller Co.
I’m not sure at all why this is in this section.  The Court found that the war power sustained the House and Rent Ac of 1947.
[bookmark: _Toc291154703]Missouri v. Holland
The United States entered into a treaty with Great Britain that was designed to protect the annual migration of certain bird species that traversed parts of Canada and the United States.
· The 1916 treaty called for closed hunting seasons and certain other protections.  The signatories agreed to seek implementing legislation in their respective lawmaking bodies.
· Congress enacted the 1918 Migratory Bird Treat Act (MBTA), which empowered the secretary of agriculture to impose regulations designed to implement the provisions of the treaty..
· Holding – The Court held that the MBTA was still constitutional under Art. I, §8, cl. 18 as a necessary and proper means to implement the treaty, as long as the treaty itself passed constitutional muster.
· NO SPECIFIC TEST FOR MEASURING THE VALIDITY OF A TREATY – instead made clear that the treaty power vested the United States with a broad authority to enter into compacts with foreign nations.



[bookmark: _Toc291154704]Bond v. United States
· Non-self-executing treaty.  Implementing legislation – Chemical Weapons Convention Implementation Act which closely tracked the text of the treaty.
· The Court went out of its way to hold that section 229 did not reach Bond’s conduct
· They avoided the federalism issue (Tenth Amendment issue) by saying that her actions didn’t fall within the act based on the inferred Congressional Intent.  Bond’s actions didn’t invoke the “natural understanding” of chemical weapons
· Painting Reference – Roberts clerked for Rehnquist, and this was a favorite of Rehnquist’s techniques.
[bookmark: _Toc291154705]Medellín v. Texas
· Look at case brief for details.
· Executing v. Non-Self Executing Treaty Factors
· (1) Negotiating & Drafting History
· (2) Postratification understanding of other nations
· Robert’s Analysis: (The Treaty is NOT self executing)
· (1) Agreeing to jurisdiction is not agreeing to be bound:
· It’s like personal jurisdiction, but Ides thinks he might be right
· Optional Protocol doesn’t talk about enforcement
· “Undertakes to Comply” is the only enforcement mechanism
· This implies that it is the nations job to comply with the ICJ’s Judgment
· (2) United States can veto the findings of the security counsel, which didn’t happen because this case was never referred to the counsel.
· (3) No other countries consider the ICJ’s findings to be automatically enforceable
· Separation of Powers:
· Gov’t’s Arg: This is a “Category 1” Youngstown Case
· Ct – No, not a self executing treaty so the president cannot have the power to make domestic law.  This is a “Category 3” Youngstown Case
[bookmark: _Toc291154706]Executive Agreements (NP 275-80)
Since Washington, the executive branch has entered into thousands of international compacts or agreements that do not satisfy the advice and consent requirement of Art. II, §2, cl. 2.
· Two Types of International Agreements that are Recognized as Law:
· (1) Treaty
· (2) Non-Treaty Agreements (Executive Agreements)
· (A) Those that are congressionally authorized by either a prior statutory delegation or subsequent statutory implementation;
· The constitutionality of any executive agreement is measured against the scope of the power used by the Congress to implement the legislation.
· (B) Those that are authorized by the provisions of a preexisting treaty; and
· If a treaty serves as the sole basis for an executive agreement, the constitutional power to make the agreement is derivative of the constitutionality of the treaty.
· (C) Those that are undertaken under the independent constitutional authority of the executive branch
· If the President makes an executive agreement based on an independent executive power, such as the power to recognize foreign sovereigns or the power to act as commander-in-chief, the constitutionality of that agreement depends on whether it falls within the scope of the power exercised.
· General Rule – Most recent controls
[bookmark: _Toc291154707]Foreign Affairs Manual, Chapter 700, Treaties and Other International Agreements
(a) 721 Exercise of the International Agreement Power
(b) 721.1 Determination of Type of Agreement: The following considerations will be taken into account along with other relevant factors in determining whether an international agreement shall be dealt with by the United States as a treaty to be brought into force with the advice and consent of the Senate or as an agreement to be brought into force on some other constitutional basis. 
(c) 721.2 Constitutional Requirements: There are two procedures under the Constitution through which the United States becomes a party to an international agreement. Those procedures and the constitutional parameters of each are:
a. Treaties: International agreements (regardless of their title, designation, or form) whose entry into force with respect to the United States takes place only after the Senate has given its advice and consent are “treaties.” The President, with the advice and consent of two-thirds of the Senators present, may enter into an international agreement on any subject genuinely of concern in foreign relations, so long as the agreement does not contravene the United States Constitution; and
b. International Agreements Other Than Treaties: International agreements brought into force with respect to the United States on a constitutional basis other than with the advice and consent of the Senate are “international agreements other than treaties.” (The term “sole executive agreement” is appropriately reserved for agreements made solely on the basis of the constitutional authority of the President.) There are three constitutional bases for international agreements other than treaties as set forth below. An international agreement may be concluded pursuant to one or more of these constitutional bases: 
i. Agreements Pursuant to Treaty
ii. Agreements Pursuant to Legislation
iii. Agreements Pursuant to Authority of the President
(d) 721.3 Considerations for Selecting Among Constitutionally Authorized Procedures
a. In determining a question as to the procedure which should be followed for any particular international agreement, due consideration is given to the following factors:
i. The extent to which the agreement involves commitments or risks affecting the nation as a whole;
ii. Whether the agreement is intended to affect State laws;
iii. Whether the agreement can be given effect without the enactment of subsequent legislation by the Congress;
iv. Past U.S. practice as to similar agreements;
v. The Preference of the Congress as to a particular type of agreement;
vi. The degree of formality desired for an agreement;
vii. The proposed duration of the agreement, the need for prompt conclusion of an agreement, and the desirability of concluding a routine or short-term agreement; and
viii. The general international practice as to similar agreements.
b. In determining whether any international agreement should be brought into force as a treaty or as an international agreement other than a treaty, the utmost care is to be exercised to avoid any invasion or compromise of the constitutional powers of the President, the Senate, and the Congress as a whole. 
(e) 721.4 Questions as to Type of Agreement to Be Used; Consultations with Congress
a.  All legal memoranda accompanying Circular 175 requests (see 11 FAM 724.3, paragraph h) will discuss thoroughly the legal authorities underlying the type of agreement recommended. 
b.  When there is any question whether an international agreement should be concluded as a treaty or as an international agreement other than a treaty, the matter is brought to the attention, in the first instance, of the Legal Adviser for Treaty Affairs. If the Assistant Legal Adviser for Treaty Affairs considers the question to be a serious one that may warrant formal congressional consultation, s/he or an appropriate representative of the Office of the Legal Adviser (L) will consult with the Assistant Secretary for Legislative Affairs (H) (or designee) and other affected bureaus. Upon receiving their views on the subject, the Legal Adviser will, if the matter has not been resolved, transmit a memorandum thereon to the Secretary (or designee) for a decision. Every practicable effort will be made to identify such questions at the earliest possible date so that consultations may be completed in sufficient time to avoid last- minute consideration. 
c.  Consultations on such questions will be held with congressional leaders and committees as may be appropriate. Arrangements for such consultations shall be made by the Assistant Secretary for Legislative Affairs and shall be held with the assistance of the Office of the Legal Adviser (L) and such other offices as may be determined. Nothing in this section shall be taken as derogating from the requirement of appropriate consultations with the Congress in accordance with 11 FAM 725.1, subparagraph (5), in connection with the initiation of, and developments during negotiations for international agreements, particularly where the agreements are of special interest to the Congress. 
[bookmark: _Toc291154708]American Insurance Association v. Garamendi (Part I)
President Agreed with Germany that insurance claims relating to the fucking Nazis “shall be processed by the companies and the German Insurance Association on the basis of such procedures and on the basis of additional claims handling procedures that may be agreed among the foundations, ICHEIC, and the German Insurance Association.”
President can settle claims of national against foreign countries; this is a well-established power.  In this case it was companies, but that doesn’t matter because it was so intertwined with WWII.  So the only real question was whether the California Statute conflicted.


[bookmark: _Toc291154709]Supremacy Clause (NP 287-306)
“This Constitution, and the Laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the constitution or laws of any state to the contrary notwithstanding.” – Art. VI, Cl. 2
Developed doctrine under the Supremacy Clause can be divided into two closely related categories:
1. Cases in which there exists a potential conflict between federal and state law.
a. If a conflict is established, the federal law is said to preempt – i.e., to supplant – the state law.  Under these circumstances, the state law is void, just as it would be if it conflicted with a provision of the Constitution.
2. Cases in which a state attempts to tax or regulate the federal government or an instrumentality of the federal government.
a. In essence, the federal government and its instrumentalities are immune from such state-imposed interference.

[bookmark: _Toc291154710]Preemption Doctrine
There are three circumstances under which federal law preempts state law:
1. When congress expressly describes the extent to which a federal enactment preempts state law, there is express preemption and any state law contrary to that express design will be preempted.
a. Note, however, that “when the text of a pre-emption clause is susceptible of more than one plausible reading, courts ordinarily ‘accept the reading that disfavors pre-emption.”
2. When state law clashes with federal law by imposing inconsistent obligations on affected parties or by interfering with the objectives of a federal scheme, the state law is subject to conflict preemption under which the conflicting provisions of state law will be struck.  Conflict preemption comes in two forms:
a. Physical Impossibility – can’t comply with concurrent federal and state standards.
b. Obstacle – A state law may conflict with federal law by creating “an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”  The analysis of this type of preemption requires:
i. Identification of the federal objective and
ii. A determination of the extent to which state law interferes, if at all, with the realization of that objective.
3. If a state law operates within a filed of law that Congress intends the federal government to occupy exclusively, the state law will be preempted under a theory of field preemption.
a. Express Field Preemption – In the case of express field preemption, the primary difficulty arises in defining the scope of the field.
b. Implied Field Preemption – The somewhat flexible and subjective standards for determining that intent were described in the following, often-quoted passage: “Congress legislated here in a field which the State have traditionally occupied . . . So we start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress . . . Such a purpose may be evidence in several ways. The scheme of federal regulation may be so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it. . . . Or the Act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject. . . . Likewise, the object sought to be obtained by the federal law and the character of obligations imposed by it may reveal the same purpose.” (Rice v. Santa Fe Elevator Corp.). 
i. Also – legislative history

Congressional Intent – Whether federal law preempts state law in any particular case depends completely on the intent of Congress.
1. Express – When the intent is express, the question of preemption is greatly simplified
2. Implied/Inferred – In the case of conflict preemption, the intent to preempt is inferred from the direct clash between federal and state law.  The question of implied preemption may arise even in cases that fall within the saving clause of an express preemption provision
[bookmark: _Toc291154711]American Insurance Association v. Garamendi (Part II)
· SCOTUS has suggested that it may be inappropriate to address the question of field preemption unless other possible bases for finding preemption have failed.  A case involving a state law that required insurance companies to disclose information about policies they issued in Europe during the Holocaust era, the Court thus noted that there was some authority for the proposition that “state action with more than incidental effect on foreign affairs is preempted, even absent any affirmative federal activity in the subject area of state law, and hence without any showing of conflict.”  But the Court noted that they didn’t have to address that question here.
· The Court has suggested that field preemption should usually be invoked as a matter of last resort; it has stopped short of making this a firm categorical rule.
[bookmark: _Toc291154712]Arizona v. United States
· See Congressional Research Service Brief.
[bookmark: _Toc291154713]The Dormant Commerce Clause (NP 373-99)
· Even where congress has not legislated under the commerce clause and the clause thus remains dormant, state laws that burden or discriminate against interstate or foreign commerce may still be invalidated on the ground that they violate the dormant or negative commerce clause.
· There are essentially three types of state laws that potentially run afoul of the dormant commerce clause under the modern court’s approach: (Red Flag – State is regulating economic behavior)
· Laws whose purpose is to regulate interstate commerce, or whose effect is to control out-of-state transactions;
· Laws that discriminate against interstate commerce; and
· Laws that do not discriminate against, but nonetheless burden interstate commerce.
· Structure of Analysis – The Modern Court’s approach to the DCC can be thought of as comprising five inquiries designed to test whether a state law violated the principles of the clause.
1. Is the State Law Rationally Related to a Legitimate State Purpose?
a. Two Elements:
i. Legitimate purpose or goal
ii. Means chosen by the state must be reasonably adapted to attaining that end
b. State Cannot:
i. Regulate Interstate Commerce
ii. Isolate the state from other states in order to protect intrastate businesses from competition
2. Does the law have the practical effect of regulating out-of-state transactions?
a. “Regulatory Effect”
3. Does the law discriminate against interstate commerce?
a. If the law does discriminate, has it done so in the least discriminatory manner?
i. Face
ii. By Design
iii. Administration
iv. Disproportionate Impact
4. Does the State Law excessively burden interstate commerce?
5. (Does the law represent the least burdensome means for the state to achieve its goal?)
a. South Carolina State Highway Department v. Barnwell Brothers, Inc.
[bookmark: _Toc291154714]Hunt v. Washington Apple Advertising Commission
Economic Protectionism
North Carolina passed a law requiring that all crates of apples sold or shipped into the state be labeled with either the applicable U.S. Department of Agriculture grade, or no grade at all.  Many of the apples sold in North Carolina are grown elsewhere.  Until the passage of the law, Washington apples were often labeled in accordance with special grading systems that were superior to the USDA grades.
	Washington now must abandon their use of special grades if they are going to have continued access to North Carolina’s Market.
· A law will be deemed to be economic protectionist if it was enacted because of the fact that it will shield locals from the effects of out-of-state competition.
· The Court agreed that there were “some indications in the record to that effect,” but it stopped short of finding that there was “an economic protection motive” behind the law.
· Since a finding of economic protectionism is fatal, courts are often reluctant, as in Hunt, to conclude that a statute is tainted by the evils of protectionism.  However, even if a court stops short of finding that a law was motivated by protectionism, the measure will still be subject to very strict scrutiny because of the fact that allegedly protectionist laws always involve discrimination against interstate commerce. As such, they are frequently struck down on the ground that the state has failed to use the least discriminatory means of achieving its goal.
· Analysis:
· Rationally Related to a legitimate state purpose? √
· Regulate out of state activity? X
· Discriminate Against ISC? - √ (This case fits in this category)
· Excessively burden ISC?
· Note – A state must spend money in order to promote its interests and avoid DCC problems (What Washington Did v. What North Carolina Did)
[bookmark: _Toc291154715]South Carolina State Highway Department v. Barnwell Brothers, Inc.
Less Burdensome Alternatives
· To require that a state use the least burdensome alternative for accomplishing its aims represents a very strict standard of judicial review, for courts are in effect second-guessing state legislatures by insisting that of the various means available for accomplishing a particular purpose, the state must choose that alternative which places the least possible burden on interstate or foreign commerce.
· SCOTUS condemned this approach in Barnwell – They claimed that judging Economic Cost v. Safety Benefits is not a judicial function; it’s a legislative function.



[bookmark: _Toc291154716]Southern Pacific Co. v. Arizona
Balancing Burdens and Benefits – Burdens Must Clearly Outweigh Benefits
· A state law that is rationally related to a legitimate goal and that does not discriminate against interstate commerce may still be invalidated under the DCC if the burdens it places on interstate or foreign commerce heavily outweigh whatever benefits the measure afford the state.
· Analysis:
· Rationally Related? - √
· Regulate Out of State Activity – X
· Discriminate – Maybe…
· Excessively Burden – Yes
· Statute placed a heavy burden on interstate commerce since trains had to be broken into shorter ones well before entering Arizona.  At the same time, the record showed that even though the law was adopted as a safety measure, it increased rather than reduced the number of accidents because of the fact that a larger number of trains operated in the state when train lengths were reduced.
· The Court had no difficulty in concluding that the burdens the Arizona Law imposed on interstate commerce clearly outweighed any benefits it conferred on the state.
[bookmark: _Toc291154717]The Market Participant Doctrine (NP 399-404)
MPD – If State enters market as a buyer, seller, subsidizer, or dispenser of goods or services then the state is not constrained by the DCC.  But there is a difference between a subsidy (o.k.) and a regulation (which may not be o.k.)
Three Foundational Cases:
[bookmark: _Toc291154718]Hughes v. Alexandria Scrap
· State would pay a bounty if scrap processors would take abandoned cars from the side of the highway, but the process gave preference to in state processors.
· SCOTUS – The DCC did not apply because there was no state regulation, instead the state entered the market.
· State is spending its own money
[bookmark: _Toc291154719]Reeves v. Stake
· South Dakota set up a cement plant and it was highly successful.  State gave preference to instate residents during cement shortages.
· SCOTUS – The DCC was not acting as a regulator, but had entered the market as a seller. 
· State was spending its own money
[bookmark: _Toc291154720]White v. Massachusetts Council of Construction Employers
· “Boston Hire” = 50% of the people hired had to be Boston Residents
· SCOTUS – The DCC does not apply because Boston had entered into the construction market.
· State was spending its own money
[bookmark: _Toc291154721]South-Central Timber Development, Inc. v. Wunnicke
· Alaska required the timber it sold to be processed within the state.
· Problem of Market Definition – The key to whether a state qualifies as a market participant lies in how broadly or narrowly the relevant market is defined.
· SCOTUS – said that in applying the market participant doctrine, it will define markets narrowly so as to keep the doctrine from “swallowing up the rule that States may not impose substantial burdens on interstate commerce . . .”
· Distinguishing the Precedent
· Hughes – Unlike Hughes, this regulation had  a downstream effect
· Reeves – Reeves had no ancillary attachments, this case concerned the use of natural resources, this case involves foreign commerce
· White – State was regulating outside of its market in this case (unlike White) (they are in the market for selling timber, not processing timber).
· Indirect Subsidy Argument – Ides sees this as more of an indirect subsidy and therefore fine under the DCC.  Instead of directly giving the timber processors money, the state gave the equivalent discount to the buyers if they used the in state processors.
[bookmark: _Toc291154722]United Haulers Assn, Inc. v. Oneida-Herkimer Solid Waste Management
· Flow control ordinance that forced haulers to deliver all in-state waste to a state-created processing facility did not discriminate against interstate commerce since all private businesses – including waste haulers and waste processors – were treated the same, whether they were in-state or out-of-state entities.
· Rule – A law that favors a state-created public benefit corporation over an out-of-state private business entity is not discriminatory against interstate commerce so long as that state-created entity does not itself discriminate against interstate or foreign commerce.
[bookmark: _Toc291154723]Department of Revenue of Kentucky v. Davis
· A state tax may not discriminate against interstate or foreign commerce. However, a state may provide a favorable tax treatment for state-issued bonds without running afoul of this principle.
· In this case there was no discrimination when the state exempted from state income tax the interest on bonds issued by it or its subdivisions, while taxing interest on bonds issued by other states and their subdivisions.
[bookmark: _Toc291154724]Privileges and Immunities Clause of Article IV (NP 417-34)
“The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” – Art. IV, §2
The idea of the P&I Clause is to promote interstate harmony and therefore it often overlaps with the DCC and also the 14th amendment.
Civil Liberties: Always 2 Arguments, but Art. IV has both, it’s a hybrid:
1. Due Process Style Argument (Liberty)
2. Equality Argument




[bookmark: _Toc291154725]Structure for Privilege and Immunities Analysis
· In analyzing a problem under the Privileges and Immunities Clause of Article IV you should proceed by asking three questions:
1. Does the state Law discriminate against citizens of other states?
a. Discrimination:
i. On its face
ii. By design
iii. As applied
b. Citizens:
i. Applies only to citizens not persons from another state or aliens.
2. Does the discrimination bear on the exercise of an Article IV Fundamental Right?
a. Fundamental rights are announced primarily in Corfield v. Coryell, and are as follows:
i. Right to pass through states – travel
ii. Right to reside in any state
iii. Right to Engage in business/do work in any state – MOST COMMON
iv. Right to file Habeas Corpus
v. Access to Courts
vi. Right to Hold or Dispose of Property
vii. Freedom from Discriminatory Taxes
viii. Basic Services (Emergency rooms)
3. If the law is discriminatory and bears on the exercise of an Art. IV fundamental right, does the state have a “substantial reason” that justifies its discrimination against citizens of other states?
a. Laws that discriminate against citizens of other states with respect to a fundamental right are normally unconstitutional if “there is no substantial reason for the discrimination beyond the mere fact that they are citizens of other States.”
b. Under the Court’s substantial reason test, such a law will be upheld only if it is shown that:
i. There is a substantial reason for the difference in treatment – i.e., noncitizens constitute a unique or peculiar source of the evil at which the law is aimed – and
ii. The discrimination is closely related to the state’s objectives, taking into account whether there are feasible less discriminatory or less restrictive ways of achieving the state’s goals.
[bookmark: _Toc291154726]United Building & Construction Trades Council v. Mayor and Council of Camden
· The city of Camden, New Jersey required that at least 40% of employees of contractors and subcontractors working on city construction projects be Camden residents. The Trade Council challenged this as a violation of the Privileges and Immunities Clause.
· NEED MORE ON THIS CASE






[bookmark: _Toc291154727]Separation of Powers (NP 313-22)
There are two different types of arguments that may be used to address a separation of powers problem: (1) Textual Approach; and (2) Structural or Functional Approach.
1. Textual – Based on a Specific Clause of the Constitution
2. Structural – Draws upon “inference from the structures and relationships created by the constitution . . . .” (has there been an encroachment?)

· Analyzing Separation of Powers Problems – Ask the following questions
1. Has one branch of government exercised a power or performed a function that a specific clause of the Constitution requires to be performed by, or only in conjunction with, another body or branch?
2. Has one branch of government aggrandized its authority by usurping power that more appropriately belongs to a coordinate branch?
3. Has one branch of government encroached upon the functions of a coordinate branch so as to undermine that branch’s integrity or independence?
· If any of these questions is answered in the affirmative, a court will likely find that there has been a violation of separation of powers.
[bookmark: _Toc291154728]Youngstown Sheet & Tube Co. v. Sawyer
· Executive lawmaking – President Truman, to avert a wartime steel strike, directed the secretary of commerce to seize and operate the nation’s steel mills.  Though no act of Congress authorized the executive to deal with a threatened strike in this manner, the President contended that he had the “inherent power” to do so.
· Holding – President’s actions were unconstitutional:
· Black - Black took, as he often did, an absolutist view, holding that the President had no power to act except in those cases expressly or implicitly authorized by the Constitution or an act of Congress.
· Frank - While he would not rule out the possibility that the President might acquire the power to take certain actions by a long course of conduct unobjected to by Congress, he found the statutory history persuasive evidence that Congress had not acquiesced, much less authorized seizure of private property in the absence of a formal declaration of war.
· Jackson - Jackson's opinion took a similarly flexible approach to the issue, eschewing any fixed boundaries between Congress' and the President's power. Jackson divided Presidential authority vis-à-vis Congress into three categories (in descending order of legitimacy):
1. Cases in which the President was acting with express or implied authority from Congress (Lopez)
2. Cases in which Congress had thus far been silent (Garamendi)
3. Cases in which the President was defying congressional orders (the "third category")
[bookmark: _Toc291154729]Office of Legal Counsel Memo
· DAPA did two major things:
· Prioritized who would be deported first
· Granted deferred action to others
· Priority:
· This looks constitutional (Jackson Category 1)
· Not enough money to deport everyone
· Congress has already spoke to this issue
· Discretion is part of the take care clause
· Deferred Action
· This is more controversial (Jackson Category 2)
[bookmark: _Toc291154730]Legislative Veto (NP 324-27)
Any legislative action on the part of Congress must meet the requirements of bicameralism and presentment set forth in Article I, §7.  Bicameralism mandates that a legislative act of Congress must be approved by both the House and the Senate. Presentment requires that before any measure approved by the House and Senate can become law, it must be presented for approval to the president.
· Legislative Action = “has the purpose and effect of altering the legal rights, duties, and relations of persons . . . outside the Legislative Branch.” – INS v. Chadha
· Presentment Clause – The first system we had (the articles of confederation) failed and there became a strong distrust of the legislature when they were drafting the Constitution. (“The tyranny of the majority” & “Executive self defense against legislative usurpation”)
· Bicameralism – This was designed to be a check on factions and to promote federalism.  Legislative power is too great to concentrate in one house.
[bookmark: _Toc291154731]INS v. Chadha
· House of Reps had passed a resolution blocking the AG’s decision to suspend the deportation of aliens.
· Holding – the “one-house legislative veto” amounted to legislative action because it affect the rights and duties of both the alien and the attorney general – i.e., Chadha was deprived of the right to remain in the United States and the AG was placed under the duty to deport him.
· Ides 2 Big Things:
· Majority Opinion is Simplistic
· Majority opinion is not a separation of powers opinion; it’s more like checks & balances opinion.
[bookmark: _Toc291154732]Delegation (NP 322-24)
· Nondelegation Doctrine - Article I, § 1 vests “All” legislative power in the Congress, therefore Congress may not constitutionally delegate its lawmaking power to another branch of government.
· This doctrine is a faction – Congress may authorize the other branches to establish rules or standards for a particular area.
· Intelligible Principle – The Court will uphold delegations of the lawmaking power as long as Congress by statute sets forth “an intelligible principle to which the person or body authorized to [act] is directed to conform….”
· This is an “extraordinarily” easy test to meet – there literally must be no guidance for the exercise of discretion or something super week like ‘fair competition.’







[bookmark: _Toc291154733]Appointment & Removal (NP 327-43)

“[The President] shall nominate, and, by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments” – Art. II, § 2, Cl. 2.
· Appointment – Generally
· For these purposes, every nonelected federal official is deemed to be:
·  (1) a Principal officer of the U.S.;
·  (2) an Inferior officer of the U.S.; or
·  (3) a Mere employee.
· Principal Officers
· Art. II, §2, cl. 2 provides that principal officers must be appointed by the President “with the Advice and Consent of the Senate . . ..”
· Inferior Officers
· Art. II, §2, cl. 2 provides a menu containing four options for the appointment of inferior officers. Congress may vest the Appointment of such inferior officers, as they think proper in:
· (1) Advice and consent of the senate (same as principal officers)
· (2) President alone
· (3) Courts of Law
· (4) Heads of departments
· Mere Employees / Nonofficers
· The Appointments Clause does not address or restrict the manner of appointment mere employees.

· Removal – The Constitution is almost completely silent on the question of who possesses the authority to remove federal officials form office. (Only impeachment)


· Classifying Particular Government Positions
· This question turns on authority attached to the position in question.  While this is a difficult attribute to measure, the Court has suggested that a number of factors may go into the assessment, including:
· The nature and extent of the official’s duties, and whether or not they include policymaking functions
· The amount of independence and source of supervision – e.g., whether the official answers directly to the President, to a principal officer, or to someone lower in the governmental hierarchy
· The position’s tenure in terms of whether it is continuing, temporary, or intermittent, and the circumstances under which the official may be removed.
· FROM CLASS:
· Subject to Removal
· Limited Duties
· Limited Jurisdiction
· Limited Tenure
[bookmark: _Toc291154734]Morrison v. Olson
· Olson argued that an Independent Counsel took executive powers away from the office of the President of the United States and created a hybrid "fourth branch" of government that was ultimately answerable to no one. He argued that the broad powers of an Independent Counsel could be easily abused or corrupted by partisanship. Morrison in turn argued that her position was necessary in order to prevent abuses by the executive branch, which historically operated in a closed environment.
· Principal v. Inferior Officer:
· Subject to Removal √
· Limited Duties √
· Limited Jurisdiction √
· Limited Tenure √
· Is there a problem because it’s an interbranch appointment? (Article III judges appointed Morrison to the Executive Branch)
· Is it incongruous? (this is the only judicial limit)
· There is nothing incongruous with this 
[bookmark: _Toc291154735]Immunities & Privileges (NP 365-72)
There is no textual provision comparable to the Speech or Debate Clause (protects legislatures) that protects the executive branch against direct intrusions from the other branches.  There are, however, two judicially created protections: (1) Immunity from suit; and (2) Privilege against compelled disclosure of information.

· Executive Immunity from Suit
· No immunity from criminal actions 
· Art. I, §3, cl. 7 states that an officer who has been impeached may still be subject to criminal prosecution.
· Qualified Immunity from Civil Damages Actions
· Bivens – the Court created a common law cause of action that may allow federal officials who violate a person’s constitutional rights to be sued for legal and equitable relief.  But as a practical matter some sort of immunity must accompany this type of a decision.
· Absolute Immunity – to federal executive officials and employees to the extent they are performing a prosecutorial (as distinct from investigative or administrative) functions.
· Qualified Immunity – Virtually identical to that enjoyed by state and local officials sued under §1983.
· Avoid liability if:
· At the time they acted there were objectively reasonable grounds to believe their conduct was lawful.
· The rights they violated were not “clearly established at the time an action occurred.
· Absolute Civil Damages Immunity for the President
· “In view of the special nature of the President’s constitutional office and functions, we think it appropriate to recognize absolute Presidential immunity from damages liability for acts within the ‘outer perimeter’ of his official responsibility.”

· Executive Privilege for Presidential Communications
· Qualified, not absolute – It is a presumptive privilege that may, under certain circumstances, be overcome by the need for disclosure.
· The Court will apply a balancing test to determine whether the privilege prevails (if invoked by the Pres.):
· Factors that weigh against disclosure:
· Basis on which the President claims the privilege; and
· Ex. Need to protect military or diplomatic secrets (will probably prevail), simple desire to protect confidentiality (probably will not prevail)
·  The degree of disclosure sought
· Factors that weigh toward disclosure:
· The purpose for which the information is sought
[bookmark: _Toc291154736]United States v. Nixon
Nixon claimed privilege to the Watergate tapes, but there is nothing in the constitution which addresses this issue
· Court had to decide two issues:
· (1) Whether a privilege existed
· (2) What was the scope of the privilege
· Is there a privilege?
· Yes, 
· What is the scope?
· Presumption in favor of privilege but it has to be weighted against countervailing considerations.
· Need v. Intrusion (see above)
[bookmark: _Toc291154737]The First Amendment
“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.” 
[bookmark: _Toc291154738]Freedom of Speech and Press (IR 335-43, 354-64, 343-48)
· Two major justifications for freedom of speech: (1) Self Recognition; and (2) Essential role in a democratic society
· Speech – consists of:
· Spoken & Written Word &
· Expression – (Communication, music, dance, protest, films, symbolic speech)
· Court focuses on two factors: (1) Nature of the conduct; & (2) Context within which that conduct occurred.
· Political Speech – Entitled to the most protection.  Easier to define by what it isn’t.
· Political Speech is NOT:
· Obscenity (the most hardcore porn)
· Child porn
· True threat – Not protected
· Fighting words
· Commercial speech (less protected)
· Restrictions on Speech – There are two types of restrictions on speech:
· (1) Subsequent Punishment &
· (2) Prior Restraint – Never allowed to engage in the activity
· Prior Restraints – Historically courts have been more suspicious of prior restraints than they have been of other governmental restrictions of expression. Focus on the timing.  Typically, prior restraints occur in one of two contexts:
· (1) Governmental Licensing or Permit Schemes and
· (2) Injunctions against publication
[bookmark: _Toc291154739]Schenck v. United States – Birth of Clear and Present Danger
· Class Analysis:
· Characterize the Speech:
· Political Speech (Classic)
· Government’s Interest (Espionage Act) considering:
· Time, Place, and Manner – Draft line, while people were lined up, but peaceful
· Content – Anti-government interest – promoting people not being drafted
· Clear & Present Danger “Test” – Holmes did not apply any clear and present danger standards to the facts before it. There was no examination of proximity, degree, or context.  Rather, Holmes simply assumed that the circumstances warranted the conviction and punishment.  It was apparently enough that the leaflets might have had a bad tendency.
[bookmark: _Toc291154740]Whitney v. California – Clear and Present Danger
· Brandeis’s Concurrence – Proposed a test that was highly speech-protective, and most important, enforceable by courts on an as applied basis
· “To justify suppression of free speech there must be reasonable ground to fear that serious evil will result if free speech is practiced.  There must be reasonable ground to believe that the danger apprehended is imminent.  There must be reasonable ground to believe that the evil to be prevented is a serious one . . . [E]ven advocacy of [law] violation, however reprehensible morally, is not a justification for denying free speech where the advocacy falls short of incitement and there is nothing to indicate that the advocacy would be immediately acted on.  The wide difference between advocacy and incitement, between preparation and attempt, between assembling and conspiracy, must be borne in mind.  In order to support a finding of clear and present danger it must be shown that immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was contemplated.”
· Standards suggested for C&PD:
· Incitement
· Immediacy or Imminence
· Seriousness of Harm (Serious Evil)
· The court in Herndon v. Lowry adopts this test 10 years later – Values freedom of expression over government interests
[bookmark: _Toc291154741]Dennis v. United States
· The clear and present danger test seemed to veer away form the speech-protective model described by Brandeis.
· The defendants were convicted under the Smith Act of conspiring to create and organization, the Communist Party of the United States, that advocated the unlawful overthrow of the U.S. government.
· “In each case [courts] must ask whether the gravity of the ‘evil,’ discounted by its improbability, justifies such invasion of free speech as is necessary to avoid danger.”
· Under this formula the more substantial the evil is, the less likely its realization must be fore the government to restrict speech promoting that evil.
[bookmark: _Toc291154742]Brandenburg v. Ohio
· The court returned to the version of the clear and present danger described by Justice Brandeis in Whitney, although they never use the phrase “clear and present danger.”
· The court simply said that the speech was not going to create an imminent threat
· Brandenburg did not overrule Dennis – Suggests that there may be two different clear and present danger standards that change depending on context.
[bookmark: _Toc291154743]New York Times v. United States (Pentagon Papers Case)
· Presents a much more dramatic application of the heavy presumption against prior restraints
· Black & Douglas – endorsed what was tantamount to an absolute prohibition against prior restraints.
· Justice Brennan – Very strict scrutiny: “Thus, only governmental allegation and proof that publication must inevitably, directly, and immediately cause the occurrence of an event kindred to imperiling the safety of a transport already at sea can support even the issuance of an interim restraining order.”
· White & Stewart – Agreed that publication could not be enjoined under the facts presented because of the “extraordinary protection against prior restraints enjoyed by the press under our constitutional system,”
· Marshall – Emphasized the lack of statutory authorization.
· However, several justices suggested that this same judicial reluctance would not necessarily apply to post publication criminal prosecutions.
[bookmark: _Toc291154744]Texas v. Johnson
· The protections of the First Amendment do “not end at the spoken or written word.” – Guy burns the flag at the republican national convention.
· Don’t really know what this case stands for other than the fact that speech is not literary just spoken and written words.
[bookmark: _Toc291154745]Free Exercise of Religion (IR 493-510)
· Free Exercise Clause – “Congress shall make no law . . . prohibiting the free exercise” or religion.
· 3 Categories - Underlying Question – What is the focal point of the statute? The answer will determine what category it falls into.
· Regulation of Belief – Absolutely Protected
· Profession of Beliefs – Freedom of Speech Problem
· Regulation of Religiously Motivated Conduct – More Challenging, Falls into 3 Categories
· Targeting - Activity that is regulated because it is religious (strict scrutiny)
· Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah – Is the law designed to discriminate against religion? The court approached this “because of” inquiry from two perspectives, each designed to determine whether the laws’ real purpose was to suppress a religious practice.
· Is it neutral, in the sense that the adoption was independent of the religious nature of the practice being prohibited? X
· Is it one of general applicability – i.e., whether the scope of these ordinances encompassed a wide array of related activities to advance a legitimate legislative purpose or whether they placed their entire burden on activities of a religious nature? X
· Non-Targeting – Activity that is regulated in spite of its religious nature (rational basis)
· Wisconsin v. Yoder – Amish case √
· Compulsory school attendance law required children residing within the state to attend public or private school until the age of 16.
· The Supreme Court held that enforcement of the compulsory school-attendance law against the Amish parents violated their free exercise rights
· Employment Division v. Smith – Peyote case X
· The Smith court held that the Free Exercise Clause was not implicated, since the law being challenged was “not specifically directed” at the religious practice of the Native American Church
· Under Smith, free exercise claims challenging neutral laws that happen to regulate or prohibit religiously motivated conduct will be subject to heightened scrutiny only if such claims are joined with the claimed violated of another fundamental rights (like the fundamental right to educate your children).
· Burdening – Laws that regulate nonreligious conduct, but that incidentally burden religious practices.
[bookmark: _Toc291154746]West Virginia State Board of Education v. Barnette
· Belief Case – Ides likes this opinion
· The witnesses object to the compelled flag salute and pledge because it contravened the Bible.
· Although the challenged law was in a sense directed toward conduct – saluting the flag and reciting the Pledge – the Court interpreted the state law as primarily directed toward the public affirmation of what an individual believed.
· Holding – the state law violated the First Amendment by compelling the Witnesses to affirm a belief they did not share with the community.  The Court Declared:
· “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein. If there are any circumstances which permit an exception, they do not now occur to us.” – Justice Jackson
[bookmark: _Toc291154747]Locke v. Davey
· This is a conduct case
· Holding - upholding the constitutionality of a Washington publicly funded scholarship program which excluded students pursuing a "degree in devotional theology." This case examined the "room.. between the two Religion Clauses", the Free Exercise Clause and the Establishment Clause.
· Issue – whether the government must be neutral in relation to religion and nonreligion when it funds private education.
· In the courts view the state’s lack of neutrality reflected nothing more than a legitimate desire to promote the antiestablishment value of avoiding taxpayer support for religious institutions and practices.  The Court distinguished the Lukumi decision with the following observations:
· “In Lukumi, the City of Hialeah made it a crime to engage in certain kinds of animal slaughter. We found that the law sought to suppress ritualistic animal sacrifices of the Santeria religion.  In the present case, the State’s disfavor of religion (if it can be called that) is of a far milder kind. It imposes neither criminal nor civil sanctions on any type of religious service or rite.  It does not deny to ministers the right to participate in the political affairs of the community. And it does not require students to choose between their religious beliefs and receiving government benefit.  The State has merely chosen not to fund a distinct category of instruction.”
[bookmark: _Toc291154748]The Establishment Clause (IR 459-72, 483-90)
“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof . . . .”
· Congress – Means any institution in the federal government
· It’s also incorporated by the 14th amendment, so it applies to the states.
· Regulates Three Types of Governmental Actions
· (1) No State or Fed. Gov’t can establish a religion (not controversial)
· (2) Neither Fed. nor State Gov’t can discriminate between religions, and (not controversial)
· Scalia thinks that we should be allowed to discriminate against religions that are not monotheistic, which is a pretty radical position
· (3) Neither Fed. nor State Gov’t can promote religion in general.
· Theories
· (1) Separationist = “Wall of Separation” – Court has never been completely strict
· (2) Nonpreferentialist = No discrimination, but free to prefer religion over non-religion (goes against the promote theory)
· (3) Historical Practice Theory = Uses tradition and historical practice to define the scope of the Establishment clause
· (4) Compromise Approaches
· (5) Endorsement Theory = Assistance can’t be substantial enough to be considered endorsement (gov’t action can assist religion in general).
· (6) Coercion Test = Can’t coerce unwilling students into participating in a religious practice.
· Lemon Test – Ides thinks it’s dead and today’s court avoids it because it is used primarily by separationists.
· Under the lemon test, governmental action:
· Must have a secular purpose; (no religious or spiritual bias)
· Must have a primary effect that neither advances nor inhibits religion;
· May not foster an excessive entanglement with religion.
· This is test has fallen out of favor, but I think that it will still might be good factors to consider on a test.
· 2 Circumstances Where the EC Commonly Comes up:
· (1) Prayer in Public Schools (Pg. 483 of IR)
· Engle v. Vitale – Prayer to be recited at the beginning of each school day by all students and faculty members who are willing to participate in the recital.  The prayer is designed to be nondenominational: “Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our parents, our teachers, and our Country.”
· Under the separationist theory, the answer is that this violated the Establishment Clause.
· Abington School Dist. v. Schemp – holding that public school may not require that the Lord’s prayer or passages from the Bible be recited at the beginning of each school day.
· Lee v. Weisman – Public aid to parochial schools.  Court has been consistent on this issue - School prayer, at least government-sponsored school prayer, is simply not permitted. Thus, with respect to this particular subcategory, the theory of separationist, bolstered by stare decisis, is likely to remain a controlling principle
· (2) Public Aid to Sectarian Schools (Pg. 490 or IR)
· If a state wants to provide financial assistance to sectarian schools, it must be funneled through the parents.
[bookmark: _Toc291154749]Town of Greece v. Galloway
· On May 5, 2014, the U.S. Supreme Court ruled 5-4 in favor of the Town of Greece, and that the town's practice of beginning legislative sessions with prayers does not violate the Establishment Clause of the First Amendment, even though only 4/120 speakers were not Christian.
· Kennedy’s Opinion:
· Addresses Two Arguments
· Nonsectarian Prayer Under a Historical Practices Theory
· No Coercion


[bookmark: _Toc291154750]The Second Amendment (IR 515-20)
“A well regulated Militia, being necessary to the security of a free state, the right of the people to keep and bear Arms, shall not be infringed.”
· General Question – Whether the language establishes the general right of an individual “to keep and bear Arms” for private, non-militia uses or, instead, creates only a particularized right, limited in scope to the needs of a well regulated militia.
· United States v. Miller – 1939 – The defendants were indicted for shipping a sawed-off shotgun in interstate commerce in violation of the National Firearms Act. They argued, among other things, that the indictment infringed their Second Amendment right.  The court disagreed, explaining that the “obvious purpose” of the Second Amendment was “to assure the continuation and render possible the effectiveness of [militia] forces” trained by the states and subject to regulation by the federal government.
· The Practical effect of miller was that the Second Amendment provided little or no protection for an individual’s right to bear arms.
[bookmark: _Toc291154751]District of Columbia v. Heller
Facts – 
· Interpreting the Second Amendment
· “Prefatory Clause” – “A well regulated Militia being necessary to the security of a free state” 
· Court concluded that the prefatory clause offered an explanation for the codification of the right to bear arms – the preservation of state militias – that explanation did not limit the right to keep and bear arms to militia-related usages. In other words, the prefatory clause was itself non-operative.
· “Operative Clause” – “The right of the people to keep and bear arms, shall not be infringed”
· Court placed the most weight on the operative clause
· “Putting all of these textual elements together, we find that they guarantee the individual right to possess and carry weapons in case of confrontation. This meaning is strongly confirmed by the historical background of the Second Amendment.”
· Important Carve out
· “”Although we do not undertake an exhaustive historical analysis today of the full scope of the second amendment, nothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such a schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.”
· Applying the Second Amendment
· The court had little difficulty in concluding that both the prohibition on handguns, and the requirement of inoperability as to other firearms, transgressed the Second Amendment.






[bookmark: _Toc291154752]The Fourteenth Amendment (IR 13-37)
“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” – Section 1
· Section 1’s Four Components
· Defines Citizenship – Dred Scott Case
· Natural Citizenship – Born or Naturalized
· State Citizenship – Residence (domicile)
· Privileges or immunities clause
· Needed this to make the civil rights act
· Prevent state discrimination & incorporate bill of rights
· Due Process Cause – Developed a Substantive Component
· The Incorporation Doctrine – Pg. 117
· Only things that are not incorporated are:
· 3rd Amendment – Housing of Soldiers
· 5th Amendment – Grand Jury Indictment
· 7th Amendment – Civil Trial when AIC is over $25
· 8th Amendment – Excessive Bail & Fines
· Including Unenumerated Rights
· Equal Protection Clause
[bookmark: _Toc291154753]State Action Doctrine (IR 13-37)
· 14th Amendment limits action by states or local government, but does not regulate purely private activity.
· Easy standard when the ∆ is the state or something like that. “Acting under color of state law” - §1983
· Difficult when it is not the state, but authority attributed to the state
· State officer could be immune
· 2 Approaches
· Categorical Approach
· Public Function Doctrine
· Judicial Enforcement of a Private Agreement
· Joint Activity between State & Private Person
· Conspiracy or
· Mutually beneficial Relationship
· State Endorsed or Promoted Private Activity
· Is the Challenged Action Attributable to the State? – Luger Test
· “Our cases have . . . insisted that the conduct allegedly causing the deprivation of a federal right be fairly attributable to the State.  These cases reflect a two-part approach to this question of “fair attribution.”
· First, the deprivation must be caused by the exercise of some right or privilege created by the state or by a rule of conduct imposed by the state or by a person for whom the state is responsible . . .
· Second, the party charged with the deprivation must be a person who may fairly be said to be a state actor. This must be because he is a state official, because he has acted together with or has obtained significant aid from state officials, or because his conduct is otherwise chargeable to the State.
[bookmark: _Toc291154754]Marsh v. Alabama
· Public Function Case
· Facts – Company owned town, Jehovah’s Witness wants to hand out flyers and shit in the town
· Holding – The town of Chicksaw is subject to the 14th Amendment
· What about malls? – At first they were subject, but the court later changed their minds & distinguished it.
[bookmark: _Toc291154755]Jackson v. Metropolitan Edison Co.
· Public Function
· Facts – Plaintiff sought to invoke the protections of the 14th Amendment against Metropolitan Edison, a privately owned utility company that had terminated her services.
· Holding – Not a public function, a public function has to operate in the tradition exclusive role of the sovereign.
· What about the Private Schools?
· No, not traditionally or exclusively a government function
· There have been private schools forever
· What about privately run prisons?
· Yes, it’s traditionally & exclusively a government function (except in the 4th circuit)
[bookmark: _Toc291154756]Shelley v. Kraemer
· Judicial Enforcement
· Facts – Want court to enforce a racially restrictive covenant
· Holding – The covenant is constitutional, but it’s enforcement isn’t
· What about a trust for an all-male college – NOT state action
· Apparently the court is not telling the school to do anything
[bookmark: _Toc291154757]NCAA v. Tarkanian
· Joint Activity
· Facts:
· UNLV – Sate Institution
· NCAA – Gives the school sanctions including 2 year probation period against Tarkanian
· Categories:
· Public Function – X
· Judicial Enforcement – X
· Joint Activity - √
· Conspiracy – Doesn’t Fit – X
· Mutually Beneficial Relationship √
· Are they working together - yes
· State Endorsed or Promoted Private Activity
· Small Category (Runyon Case)
[bookmark: _Toc291154758]Dennis v. Sparks
· Joint Activity
· Facts – Guy bribed a judge, but can’t sue a judge so they sued the guy who bribed the judge under the 14th amendment
· Joint activity in the sense of a conspiracy

[bookmark: _Toc291154759]Substantive Due Process (IR 61)
· There are two due process clauses: one in the Fifth Amendment and one in the Fourteenth Amendment.  The former operates as a limit on the power of the national government, while the latter operates against he power of the states.  Both clauses guarantee within their respective spheres that no person shall be deprived “of life, liberty, or property, without due process of law.”
· Procedural Due Process
· Commands that when the government acts to deprive a person of life, liberty, or property, it must do so in accord with procedures that are deemed to be fair. (substantial compliance)
· Substantive Due Process
· Insists that the law itself be fair and reasonable and have an adequate justifications regardless of how fair or elaborate the procedures might be.
· Economic v. Non-Economic Due Process
· Economic due process involves the Court’s application of the Due Process Clause to protect real and personal property and to assess potential infringements of economic liberties, such as the liberty to contract and the liberty to pursue a trade or occupation.
· The standard of review in all economic due process cases is rational basis.
· Law must “rest[] upon some rational basis within the knowledge and experience of the legislators.”
· It is unnecessary that the legislature have made findings identifying either the purposes of the law or the basis on which it might further its goal. “Even in the absence of such aids the existence of facts supporting the legislative judgment is to be presumed . ..”
· “Where the legislative judgment is drawn in question . . . the issue is whether any state of facts either known or which could reasonably be assumed affords support for it.”
· Non-economic due process is everything else and subject to varying standards of review.
[bookmark: _Toc291154760]The Lochner Era (IR 61-77)

Lochner v. New York
· The approach taken by the Court in striking down the New York law embodied three key features that often characterized the Court’s economic due process cases during the Lochner era.
· A law that interferes with liberty to contract will be found to violate the Due Process Clause unless the Court is convinced that the measure was necessary to directly advance an important governmental purpose.
· “Freedom of contract is . . . the general rule and restraint the exception; and the exercise of legislative authority to abridge it can be justified only by the existence of exceptional circumstances.”
· Court did not look at the facts presented, but instead substituted their judgment of the situation.
· The Court rejected the legitimacy of governmental efforts to redress inequalities in wealth or bargaining power.
· Lochner changed in the mid-1930s during the Great Depression.  The Court today uses the rational basis test to decide whether a governmental deprivation of property or economic liberty is so arbitrary or unreasonable as to violate substantive due process.
Holden v. Hardy
· Case in which the Supreme Court of the United States upheld a Utah state law limiting the number of work hours for miners and smelters as a legitimate exercise of the police power. The majority held that such a law is legitimate, provided that there is indeed a rational basis, supported by facts, for the legislature to believe particular work conditions are dangerous. The court was quick to distinguish this from other cases of the era which imposed universal maximum hour rules, which it held unconstitutional under the Due Process Clause of the 14th Amendment.
· Reasonableness Standard
Meyer v. Nebraska
· Justices struck down a Nebraska law that criminalized the teaching of German and other foreign languages in the schools.  The Court held that the statute arbitrarily and unreasonably interfered with several liberties protected by the Due Process Clause, including the right of parents to have their children learn German.
· Court Declared that among the liberties protected by the Fourteenth Amendment are:
· Right to acquire useful knowledge
· To marry
· Establish a home and bring up children, and 
· generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.”
Pierce v. Society of Sisters
· 2 Years after Meyer, the Court overturned an Oregon law that compelled parents to send their children to public rather than private school; the statute violated due process, said the Court, because it “unreasonably interfered with the liberty of parents and guardians to direct the upbringing and education of children under their control.”
[bookmark: _Toc291154761]Post-Lochner Era (IR 78-97)

Ferguson v. Skrupa
· The rational basis test employed in economic due process cases today is so deferential as to be virtually toothless. It is always possible to hypothesize a conceivable purpose for a challenged law. In some instances the Court did not even bother to go through the ritual.
· Ferguson – law restricting business of debt adjusting to attorneys did not violate due process because “Kansas legislature was free to decide for itself that legislation was needed to deal with the business of debt adjusting.”
· “Legislators, no the courts decide the wisdom and utility of legislation.”
· Very hands off approach
Poe v. Ullman
· United States Supreme Court case that held that plaintiffs lacked standing to challenge a Connecticut law that banned the use of contraceptives, and banned doctors from advising their use, because the law had never been enforced.
· Harlan’s Dissent – Due process recognizes both “the traditions from which [this nation] developed as well as the traditions from which it broke.”
Griswold v. Connecticut
· Interesting Third Party Standing Issue
· Struck down a Connecticut law that made it illegal to use or counsel others to use contraceptives. The court held that as applied to advice given to married couples, the statute violated the Due Process Clause by interfering with the “right of privacy” in marriage and by in effect allowing the government to invade “the sacred precincts of marital bedrooms . . . .”
· The newly recognized right of marital privacy was found to lie within the zone of privacy created by several fundamental constitutional guarantees. The Court applied an extremely strict standard of review and invalidated the statute without any consideration of the state’s possible justifications for it.
· Douglas
· Penumbras and Emanations
· The First, Third, Fourth, and Fifth Amendments, said Douglas, “have penumbras formed by emanations from those guarantees that help give them life and substance.”
· The right of marital privacy lies within these penumbras, hidden in the shadows of the First Amendment’s right of association, the Third and Fourth Amendments’ protection of the home, and the fifth Amendment’s guarantee against self-incrimination.
· Zone of privacy
· Goldberg
· Liberty and the Ninth Amendment – “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”
· Argues that the list of 8 amendments are not exclusive and that the ninth amendment give the authority to construe other rights provisions broadly (including the 14th amendment).
· 9th amendment – rule of construction
· Harlan
· Stand Alone Substantive Due Process Argument – For Harlan SDP didn’t have to be tied to the bill of rights.
· See 2 paragraph on Page 154
· White 
· Statute is not tailed to address the state’s interest – irrational
[bookmark: _Toc291154762]The Fundamental Rights Model With Variations (IR 83)
· Since Griswold, the constitutional right of privacy has expanded well beyond a married couples freedom to decide to use birth control.  This fundamental right now extends to unmarried individuals and embraces other personal decision, most of them having to do with procreation, marriage, or family.  In analyzing claimed violations of these fundamental liberty interests, the Court has adopted what might be thought of as a basic due process model.
· Strict Scrutiny - This Basic Approach Consists of Five Steps or Inquiries:
1. Is the interest in question one that qualifies as a protected liberty under the due process clause?
2. Is the protected liberty one that is deemed to be fundamental?
3. Does the challenged law interfere with the fundamental liberty in a serious enough way to impinge on or unduly burden that liberty, thereby triggering strict scrutiny?
4. If a fundamental liberty has been impinged on or unduly burdened, does the law substantially further a compelling government interest?
5. Has the government chosen the least burdensome means of achieving its compelling interest?
[bookmark: _Toc291154763]Abortion (IR 99-110)
[bookmark: _Toc291154764]Roe v. Wade
· 1973, the Court recognized this fact, holding that the right of privacy in matters concerning procreation and family “is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.”
· Texas had a criminal statute that made abortion a crime unless it was to save the life of the mother.
· Texas provided two justifications for the statute: 
· Medical – Protection of the Mother
· Protection of Prenatal life
· 1st question, is it a liberty interest or a fundamental right?
· Court says it’s a fundamental right
· Court’s Remedy:
· 1st Trimester – No state regulation
· 2nd Trimester – State can regulate to protect women’s health
· 3rd Trimester – State can prohibit abortions.
[bookmark: _Toc291154765]Planned Parenthood v. Casey
· The Court struck down the part of Pennsylvania’s abortion law that required married women, except in certain limited circumstances, to notify their husbands before having an abortion.
· The Court upheld the rest of the act, including an informed-consent provision that required physicians to give women specific information about the fetus; a 24 hour waiting period; a parental consent requirement for immature minors; and a record-keeping and reporting requirement for facilities performing abortions.
· The Undue Burden Test:
· Besides abandoning the trimester framework of Roe, Justice’s O’Connor, Kennedy, and Souter refused to apply the strict scrutiny approach, a law that impinges on or unduly burdens a fundamental liberty will be upheld if it is the least burdensome means of achieving a compelling governmental interest; the fact that the government has unduly burdened the right is not itself necessarily fatal.
· However, the joint opinion formulated a new undue burden test for judging the constitutionality of abortion regulations. Under this test, a law or practice that unduly burdens a woman’s liberty interest in the abortion decision is automatically invalid. In other words:
· “an undue burden is an unconstitutional burden.”
· According to the undue burden test, a law will be found to impose an undue burden “if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.”
[bookmark: _Toc291154766]The Right to Sexual Intimacy (IR 110-12)
[bookmark: _Toc291154767]Bowers v. Hardwick
· Is a United States Supreme Court decision, overturned in 2003, that upheld, in a 5–4 ruling, the constitutionality of a Georgia sodomy law criminalizing oral and anal sex in private between consenting adults when applied to homosexuals.
· The Court framed the issue as being “whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy,” rather than viewing the case as one involving personal autonomy and the “interest in independence in making certain kinds of important decisions.
[bookmark: _Toc291154768]Lawrence v. Texas
· Most recent expansion of the substantive liberties protected by the Due Process Clause is the right of consenting adults to engage in intimate sexual behavior, including that with members of the same sex, “in the most private of places, the home.”
· Substantive Due Process – 
· Not a fundamental right, just no legitimate state interest (rational basis)
· The Court was careful not to address the question of whether this newly protected liberty was one that qualified as being “fundamental” for due process purposes.
· The Court also basically wrote a disclaimer
· Morals: Is there a legitimate purpose? There has to be a reason for it to be wrong, for it to be immoral
· Equal Protection Clause
· Romer v. Evans – Kennedy says they are not going to do an equal protection  - would bring unequal discriminatory enforcement claim
[bookmark: _Toc291154769]Equal Protection (IR 205-22, 226-33)
· The Equal Protection clause has never been interpreted as outlawing all forms of discrimination. Instead, the clause prohibits government from engaging in arbitrary or invidious discrimination – i.e., from employing classifications that cannot be justified on the basis of any legitimate governmental interest and that are perhaps adopted merely for the sake of harming a particular group
· Equal Protection v. Substantive Due Process
· SDP – Government must have a reason for the regulation
· EP – Government must have a reason for why they are treating the groups differently

· Three Tier Model
· Strict Scrutiny
· Race
· Alienage 
· National Origin
· Selectively burdens the exercise of a fundamental right
· Intermediate Scrutiny
· Gender
· Legitimacy
· Rational Basis
· If a law does not involve a suspect or quasi-suspect classification and does not discriminate with respect to a fundamental right, the courts will apply a rational basis test to decide whether the law violated the equal protection provisions of the 5th and 14th amendments.

· The Rational Basis Equal Protection Test
· Background
· 1890s-1930s: The court often used the test to invalidate state and local laws on the ground that they discriminated arbitrarily.  Yet during the same period, the Court also applied the test leniently to uphold challenged classifications.
· 1940s-Present: The oscillations between strict and relaxed applications of the rational basis test came to an end. Now the court evaluates most classifications with such extraordinary deference that the test has frequently been described as “toothless.”
· Standard
· Requires only that there be a conceivable reason for the challenged classification, whether or not this was the actual purpose that motivated the legislature.  A classification subject to mere rational basis review comes before the court “bearing a strong presumption of validity,” and its challenger must “negate every conceivable basis that might support it . . ..”
· The asserted rationale may rest entirely on “rational speculation unsupported by evidence or empirical data.”

· Strict Scrutiny as a Measure of Constitutionality
· Rationale for Strict Scrutiny
· “Prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.”  Where the political process has been skewed by prejudice against those who are targeted by a law, judicial deference is no longer warranted by the assumption that those who lost out in that process were given equal justice.
· Standard
· A law or practice that is subject to strict scrutiny under the Equal protection clause will pass constitutional muster only if it can be demonstrated that the challenged classification is (1) justified by a compelling governmental interest and (2) narrowly tailored to furthering that interest.  Unless both of these requirements are met, the classification will be struck down because of the danger that its real purpose is to harm those burdened by the law or to discourage them from exercising a fundamental constitutional right. (Both designed to ascertain whether or not the government was discriminating for an illicit purpose)
· Compelling Interest
· The court has not developed any formula for distinguishing among legitimate, important, and compelling governmental interests. Yet it has at times held that a governmental interest, while legitimate, is not weighty enough to satisfy this part of the strict scrutiny test.
· The court may doubt the intrinsic importance of the asserted state interest. In such instances, the court may insist that the law’s defender “advance a factual showing” that the classification addresses “a real, as opposed to merely speculative, problem to the State.”
· Must be the actual purpose
· Narrowly Tailored
· Means that “the classification at issue must ‘fit’” the alleged compelling interest “with greater precision than any alternative means.”  If there were other means available to the government that would have achieved the asserted goal better, it becomes doubtful that the classification was really designed to further that goal.

· Mid-Level Scrutiny as a Measure of Constitutionality
· A law that classifies on the basis of gender (or legitimacy) will be found to violated the Equal Protection Clause unless its defender can establish an “exceedingly persuasive justification” for the classification. The burden of justification is demanding and requires the defender of the measure to convincingly demonstrate that:
1. The classification severs “important governmental objectives” that do not rely on archaic or “overbroad generalizations about the different talents, capacities, or preferences of males and females.”;
2. These objectives are “genuine” in the sense that they “describe actual state purposes, not rationalizations for actions in fact differently grounded”; and
3. The discriminatory means employed are “substantially related” to the achievement of these objectives.

· Analysis:
· To analyze equal protection problems, it is necessary to answer three basic questions:
1. What type of discrimination is involved?
2. If the type of discrimination is one that calls for heightened scrutiny, has the plaintiff established a prima facie case that the defendant has been unable to rebut?
3. Has the defender of the law justified the discrimination under the applicable standard of review?

· Detecting Discrimination: Facial, Design, and as Applied
· Facial Discrimination: A law does not need to use any specific words to facially discriminate on the basis of a particular trait as long as it is obvious from the text that the law discriminates in a particular way.
· Discrimination by Design: A law that is facially neutral may, nonetheless, have been designed to cause discrimination of a certain type.  If a law disproportionally burdens a particular group and it can be shown that such discrimination was part of the law’s purpose or design, the law will be deemed to involve discrimination against that group despite its facial neutrality.
· Discriminatory Application: A law that is facially neutral and that was not adopted for the purpose of discriminating in a particular way may still be discriminatory as applied. As the Court recently stated, “the purpose of the equal protection clause of the Fourteenth Amendment is to secure every person within the State’s jurisdiction against intentional and arbitrary discrimination, whether occasioned by express terms of a statute or by its improper execution through duly constituted agents.”

· The Prima Facie Case
· Plaintiff must establish a prima facie case of discrimination.  To establish a prima facie case, the plaintiff must allege and prove two elements: (1) Impact; and (2) Purpose – i.e., the plaintiff must show:
· The law has a disproportionate or disparate impact on a particular group, and
· The impact on this particular group is intentional in the sense that it results from a discriminatory purpose or design
· Disproportionate Impact: To establish that a law has a disproportionate impact, the plaintiff must prove that the law’s practical effect is to burden on group of persons more heavily than others
· Discriminatory Purpose: Washington v. Davis.  To satisfy the purpose requirement of the prima facie case, a plaintiff need not allege or prove “that the challenged action rested solely on . . . discriminatory purposes. Rarely can it be said that a legislature or administrative body operating under a broad mandate made a decision motivated by a singled concern, or even that a particular purpose was the ‘dominant’ or ‘primary’ one; instead, it is normally enough “that the discriminatory purpose has been a motivating factor in the decision . . .”
· There are a number of ways in which a plaintiff may be able to prove the element of purpose where a law is facially neutral:
· Legislative History
· The Manner of Adoption
· Inferring Purpose from Impact and Other Circumstantial Evidence
· Inferring Intent from Application – Yick Wo v. Hopkins
· The Keyes Presumption – Discriminatory Purpose may also be established if the actor whose conduct is in question has been guilty of the same type of intentional discrimination in another, but closely related, area.

· Rebutting the Prima Facie Case
· If the defendant is able to rebut the plaintiff’s case, the court will evaluate the statute under the rational basis standard of review rather than under either strict or intermediate scrutiny.
· If the defendant is unable to rebut the plaintiff’s prima facie case, the court will proceed to apply the appropriate level of heightened scrutiny.
· A defendant can rebut the plaintiff’s prima facie case of discrimination in three possible ways:
· By disproving the element of impact;
· By disproving the element of purpose; or
· By showing that the discriminatory impact was not caused by the defendant’s purposefully discriminatory acts.


[bookmark: _Toc291154770]Discrimination on the Basis of Race
· Classifications on the Basis of Race or National Origin
· The Court’s Early Treatment of Race:
· The history of the Fourteenth Amendment makes clear that the “evil to be remedied” by its adoption was “the existence of laws in the States where the newly emancipated negroes resided, which discriminated with gross injustice and hardship against them as a class . . .”
· First Construction – “[We] doubt  . . . whether any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race, will every be held to come within the purview of this provision.”
· Six years later the Court extended the clause to protect the Chinese, holding that the Fourteenth Amendment requires equality of treatment “without regard to any differences of race, of color, or of nationality.”
· Plessy v. Ferguson – SC upheld a “Jim Crow” law enacted in 1890 by Louisiana that required railroads to “provide equal but separate accommodations for the white, and colored races . . .” Plessy explained that state laws forcibly segregating the races – whether in railroad cars, public schools, or marriage – do not offend the Equal Protection Clause because they are “reasonable regulations” aimed at “preservation of the public peace and good order.”
· The “separate but equal” doctrine created by Plessy in effect treated laws imposing racial segregation as having no disproportionate impact on racial minorities and hence as not being subject to heightened scrutiny under the Equal Protection Clause.
· Turning Tide
· Korematsu v. United States – while the court upheld the government’s wartime evacuation of Japanese Americans from the West Coast, it observed that “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect” an subject “to the most rigid scrutiny.”
· Shelley v. Kraemers – The court invoked the Equal Protection Clause to overturn a state court’s enforcement of a racially restrictive covenant.
· Brown v. Board of Education – The court emphatically rejected the doctrine of separate but equal. Instead, said the Court, laws that classify on the basis of race or national origin are “odious to free people,” and if “they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate.”
[bookmark: _Toc291154771]Yick Wo v. Hopkins
· Ordinance prohibits laundries in anything other than a brick building without special permission
· This is an AS APPLIED case
· They did not apply strict scrutiny, just said that it was illegal. Almost like a per se rule
[bookmark: _Toc291154772]Plessy v. Ferguson
· Separate but Equal – For shame
[bookmark: _Toc291154773]Korematsu v. United States
· This is FACIALLY discriminatory – by definition it was intentional
· Black – Race is a suspect classification and therefore subject to strict scrutiny. Move from an absolute rule to a strong rule, with some exceptions.
· Held that the government’s purpose was compelling – definite and close relationship to a beyond compelling interest
· Oddly deferential form of strict scrutiny
[bookmark: _Toc291154774]Brown v. Board of Education (IR 233-36)

[bookmark: _Toc291154775]Loving v. Virginia
· Racial Discrimination & Fundamental Rights
· State’s Argument – We’re punishing everyone equally
· Statute is triggered by the racial composition of the couple – that is the discrimination
[bookmark: _Toc291154776]Washington v. Davis
· Police Test that AAs disproportionately failed
· Have to prove intent to discriminate, not just disproportionate impact
[bookmark: _Toc291154777]Race-Based Affirmative Action (IR 247-58)
· In cases involving affirmative action or benign discrimination, the government usually defends its use of a race-based classification on the ground that because it is acting in such a way as to assist rather than to harm minorities, the discrimination should be upheld as constitutional.
· Grutter v. Bollinger – “We apply strict scrutiny to all racial classifications to ‘smoke out’ illegitimate uses of race by assuring that government is pursuing a goal important enough to warrant use of a highly suspect tool.” Supreme court expressly rejected the argument that “the only governmental use of race that can survive strict scrutiny is remedying past discrimination.”  The Court then proceeded to uphold the University of Michigan Law School’s race-based admissions policy on the basis that the “Law School has a compelling interest in attaining a diverse student body.” (Race was One consideration among many)
· Narrowly Tailored
· Gratz v. Bollinger – The court agreed that “the interest in educational diversity” may also justify the use of race at the college undergraduate admissions level under a properly tailored plan.  However, the system was struck down.  (Race was a 20 point addition to a 100 point score system)
· Not Narrowly Tailored
[bookmark: _Toc291154778]Fisher v. University of Texas
· The Supreme Court voided the lower appellate court's ruling in favor of the University and remanded the case, holding that the lower court had not applied the standard of strict scrutiny, articulated in Grutter v. Bollinger (2003) and Regents of the University of California v. Bakke (1978), to its admissions program. The Court's ruling in Fisher took Grutter and Bakke as given and did not directly revisit the constitutionality of using race as a factor in college admissions.
· The School does not get to define whether something is narrowly tailored.
· Thomas’s Concurrence: Wants an absolute bar, said that the state had no legitimate compelling interest.  The facts don’t play out very well in his opinion
[bookmark: _Toc291154779]Political Process Cases
· Reitman v. Mulkey (IR 28, 32) – a provision of the California constitution that legalized private acts of racial discrimination in the sale or rental of housing.  The effect of the provision was not only to repeal then-existing fair housing laws, but also to immunize racial discrimination in housing from all future “legislative, executive, or judicial regulation at any level of the state government.”
· This is subject to STRICT SCRUTINY
· Hunter v. Erickson - The question in the case was "whether the City of Akron, Ohio, has denied [a black citizen] the equal protection of its laws by amending the city charter to prevent the city council from implementing any ordinance dealing with racial, religious, or ancestral discrimination in housing without the approval of the majority of the voters of Akron."
· This is subject to STRICT SCRUTINY
· Washington v. Seattle School Dist. No. 1 - The Seattle School Board mandated busing to expand racial integration in its schools. A majority of statewide voters thereupon passed an initiative terminating the policy of mandatory busing.
· This is subject to STRICT SCRUTINY
· Schuette v. BAMN - On April 22, 2014, the Court ruled for the petitioner that the ban on affirmative action in the Michigan Constitution is constitutional.
· NO STRICT SCRUTINY
[bookmark: _Toc291154780]Gender Classifications (IR 263-76)
· Laws that classify on the basis of a person’s gender are “quasi-suspect” and are subject to so-called intermediate or mid-level scrutiny under the equal protection provisions of both the Fifth and the Fourteenth Amendments.  Such discrimination is unconstitutional unless it is shown to be supported by an “exceedingly persuasive justification.”
[bookmark: _Toc291154781]United States v. Virginia
· Virginia Military Institute
· State school with a huge reputation and the most loyal alumni base in the world
· They are Very intense
· Original admissions policy for women – They wouldn’t even get a response from the admissions office
· VMI had 3 choices:
· Admit women
· Create an alternative for women
· Go private
· “Exceedingly Persuasive Justification”
· Important Governmental Objective
· State wants to offer a diversity of educational experiences
· Would work, but there is not corresponding choice for women
· Preservation of the adversative method
· Women can take part in the adversative method
· Actual Purpose
· Addressed with the importance of the governmental objectives
· Substantially Related
· Fails because the first two fail
[bookmark: _Toc291154782]Ahn Nguyen v. Immigration and Naturalization Service 
· Preventing fraud and promoting a familial relationship were considered sufficient to justify the immigration policy under mid-level scrutiny.
[bookmark: _Toc291154783]Non-Suspect Classifications (Ir 276-83)
· The Supreme Court has been unwilling to recognize any new bases of classification as being “suspect” or “quasi-suspect” for equal protection purposes. As a result, the list of suspect classifications that will trigger strict scrutiny is limited to race, national origin, and alienage, while only gender and legitimacy are deemed to be quasi-suspect and subject to intermediate scrutiny
· While the Court has refused formally to recognize additional bases of classification that call for heightened scrutiny, it has not always applied the rational basis test in the customarily toothless manner.  In certain situations, the rational basis standard seems to take on added rigor, with the result that the challenged classification is sometimes held to violate the Equal Protection Clause.
[bookmark: _Toc291154784]Metropolitan Life Ins. Co. v. Ward
· Discrimination against Out-of-Staters.
· This case – Rational basis equal protection test barred Alabama from taxing out-of-state companies at higher rate than domestic companies
[bookmark: _Toc291154785]City of Cleburne v. Cleburne Living Center
· Discrimination against the Mentally Retarded
· The Supreme Court expressly refused to treat mental retardations as a “quasi-suspect classification” that calls for “intermediate-level scrutiny,” and held that “in such cases, the Equal protect clause requires only a rational means to serve a legitimate end.”
· However, the Court then ruled that by denying permission to operate a group home for the mentally retarded, the City of Cleburne had violated the Equal Protection clause “because in our view the record does not reveal any rational basis” for the denial.
· WOULD NOT take mere speculation for the reason, instead insisted that it be on the record
[bookmark: _Toc291154786]Windsor v. United States
· Discrimination on the Basis of Sexual Orientation
· Held that restricting U.S. federal interpretation of "marriage" and "spouse" to apply only to heterosexual unions, by Section 3 of the Defense of Marriage Act (DOMA), is unconstitutional under the Due Process Clause of the Fifth Amendment; Justice Kennedy wrote: "The federal statute is invalid, for no legitimate purpose overcomes the purpose and effect to disparage and to injure those whom the State, by its marriage laws, sought to protect in personhood and dignity."
[bookmark: _Toc291154787]Equal Protection & Fundamental Rights (IR 285-87, 328-33)
· The law discriminates in such a way as to impinge on a fundamental constitutional right.
· Laws that classify in ways that infringe on the exercise of a fundamental constitutional right will be upheld only if they survive the same strict scrutiny test that is applied to suspect classifications.  In other words, the defender of the law must demonstrate that the discrimination is narrowly tailored to serve a compelling governmental interest.

· Marshall’s Sliding-Scale Approach (“Of course that’s what we do, but I’ll never say it.”)
· “All interests not ‘fundamental’ and all classes not ‘suspect’ are not the same; and it is time for the Court to drop the pretense that, for purposes of equal protection, they are.”  In place of the majority’s model, Marshall urged the Court to employ a “variable standard of review” whose intensity would depend on:
· The basis or character of the classification; and
· The importance of the interests adversely affected. (The greater the significance of these factors, the greater the government’s burden of justifying the classification in question.
[bookmark: _Toc291154788]San Antonio Indep. School Dist. v. Rodriguez
· Discrimination on the Basis of Wealth – HANDS OFF category
· Indigent – Must be completely denied something because they are so poor
· Perfecting Criminal Appeals
· Access to the ballot
· Relative Wealth – Doesn’t work
· Discrimination on location – Doesn’t work either
· Discrimination on the basis of education – right to receive a benefit is different then the negative right
· Education is not a fundamental right
[bookmark: _Toc291154789]Plyer v. Doe
· The court is not adopting the sliding-scale but they are showing increased flexibility in resolving equal protection cases.
· Court struck down a Texas law that denied undocumented alien children the free public education that the state provided to other children.
· No strict scrutiny: “Undocumented aliens cannot be treated as a suspect class . . . nor is education a fundamental right . . .”
· The court also seemed to acknowledge that this is not a garden-variety right.
[bookmark: _Toc291154790]Section Five Enforcement Power (IR 37-53)

[bookmark: _Toc291154791]City of Boerne v. Flores
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