CONSTITUTIONAL LAW OUTLINE
	
Constitutional Structure
State Government

The Federal/National Government 
Separation of Powers

Legislative Branch
(House of Representatives, Senate)
Executive Branch
(President, Executive Branch Departments, Administrative Agencies)
Judicial Branch
(Supreme Court, Inferior Art. III Courts) 
Basic principles: Enumerated powers subject to limitations provided by the Bill of Rights and federalism


Supremacy


Federalism
Similar organizational structure premised on state constitutional law: legislative, executive and judicial
Basic Principles: General police powers subject to federal supremacy and specified limitations on power (ex. Privileges and Immunities Clause, 14th A)



















	
THE CONSTITUTION
· Basic Info
· Written during the Federal Convention of 1787
· Political compromise among early states in the 1800s
· Not a sacred document, not a perfect document
· Written based on the time period and available knowledge, not intended to operate fully in the 21st century
· Foundational document because premised on compromises, BUT problematic because temporary endorsement of slavery
· The framers were good politicians, but their ideas are only important to the extent they make sense now
· BASIC RULES:
· Constitution imposes specific limits on federal and state powers (mainly in Art. I § 9-10) 
· Also protects individual rights against federal, state, and local governments/power
· Theory of the constitution means there are fundamental themes that cannot be rewritten
· It is fundamental law – if you can change it through the normal process of creating the law  the constitution would be frivolous 
· Everything is based on the Constitution  can’t use ordinary law to change what is fundamental law
· Have to go with the Constitution over attempts to change laws that are inconsistent with it
· Theory of constitutionalism: no point to having the Constitution if it’s just ordinary law
· Preamble
· “We the people” – people, not the states, created the constitution
· Created directly by the people, operates directly to them (Articles of Confederation couldn’t do that – had to go through the states)
· Enumerated Powers
· National government given specific powers by Constitution (mostly in Art. I)
· Congress can only act through an enumerated power 
· (states have general police power – anything to benefit citizens, promote public welfare, etc., - Congress doesn’t have that power)
· Supremacy Clause
· Establishes the supremacy of valid federal law
·  any state law to the contrary is unconstitutional
· If the executive/legislative branch has gone through the correct process (granted to them through the enumerated powers) to enact a law  it is a valid federal law
· Ex. Marijuana is legal in certain states, but illegal under federal law  federal law trumps state legality 

Constitutional Interpretation
· Always start with text to interpret original understanding
· BOR can also have structural arguments (ex. Political speech is structural concern)
· History and Tradition: history can help explain the meaning of text, historical practices can establish meaning, support finding of constitutionality if practice has long been considered proper
· Supreme Court precedent: does case law support finding of constitutionality?
· Fairness and Justice: mostly applies to criminal procedure cases – due process clause, reasonable doubt, etc.
· Political theory: democratic theory, social theory
· State and Foreign Constitutions 


	Article I - LEGISLATIVE
· § 1. All legislative power is vested in Congress
· The House is elected by portion/percentage of the population (number of representatives depends on population of the state) 
· Senate gets two senators per state (Ides thinks this is unfair, shouldn’t be that state as small as New Hampshire has same representation in Senate as California)
· House given power to impeach for high crimes
· Senate given power to try (to indict/prosecute for high crimes  trial process occurs in the Senate)
· § 7. No law can come into effect without the House and the Senate
· Bicameralism: the legislative body is divided into two separate assemblies (House and Senate), and both must pass bill by a majority vote
· Presentment: the bill must be presented to the President 
· § 8. Power to collect taxes, provide for general welfare and common defense 
· Spending power
· Power to regulate commerce (very broad)
· To establish uniform rules of naturalization (giving Congress authority over immigration)
· To promote progress of science and useful arts
· To declare war, to raise and support armies
· Necessary and proper clause: you can do anything necessary and proper to execute duties (basic definition) 

Article II - EXECUTIVE
· § 1. Executive power not defined, but it is basically power to administer and enforce all the laws 
· Gives president broad authority
· President must be natural-born citizen (Ted Cruz, questionable because born in Canada?)
· President is commander-in-chief
· Congress has power to declare war, regulate the armed forces  president doesn’t have independent authority, his authority depends on congressional approval
· Power to grant reprise and pardons (of federal law)
· Enter treaties with the advice of the Senate majority
· Appoint federal officers and judges with advice of the Senate majority (newly appointed Attorney General)
· Right to receive ambassadors (ex. Obama saying the U.S. will recognize Cuba)
· See that laws are faithfully executed
· **Immigration
· Art. I gives the authority to regulate immigration to Congress  is Obama taking initiative based on independent authority of a delegation from Congress?
· Can we interpret the statutes to make it so that the president has been delegated power from Congress? (something to consider for Obama’s new immigration plan)

Art. III – JUDICIAL 
· There shall be one Supreme Court with a chief justice  up to Congress to decide everything else
· Federal courts have authority to hear cases arising under the constitution
· Art. III limits the federal court’s jurisdiction to certain cases and controversies 
·  Plaintiffs in cases must establish they have standing to bring claim; principle built on SOP principles, serves to prevent the judicial process from being used to usurp the powers of the political branches
· Case-or-Controversy Requirement
· Plaintiffs must show:
· 1) standing
· 2) injury-in-fact
· 3) causation

Art. V – amending the Constitution with participation by the states

Art. VI – Supremacy clause (federal trumps state power)
· Makes the Constitution the supreme law of the land
· The federal judiciary is supreme in the explanation of the law of the Constitution  its interpretation is the supreme law of the land
· Binding on the states


	BILL OF RIGHTS
· First ten amendments to the Constitution, created at the first meeting of Congress
· First 8 impose limits on the federal government only (Congress is limited)
· 9th A protects rights not enumerated in the Constitution  suggests there are some individual rights that people have that aren’t listed
· 10th A reinforces federalism – if it’s not enumerated in the Constitution  back to the people 

13th, 14th, 15th Amendments – Civil Rights amendments
· Abolish slavery (13th), due process and equal protection (14th), rights to vote (15th)
· Passed during Reconstruction
· 14th A heavily litigated today – incorporates due process rights to the states
· Virtually all of the BOR applies to states today except 7th A right to jury in civil cases
· Due process clause operates similar to 9th A (substantive due process protects fundamental rights)
· Equal protection clause (limitation only on state power/gov’t action) 
· 5th A due process incorporates equal protection against the federal gov’t
KEY IDEAS/CONCEPTS

· Federalism
· The reverse of supremacy, the concept guaranteeing some level of independent power to the states
· Even though SOP (separation of powers) satisfied and supremacy clause says federal law is supreme, the unwritten idea of federalism protects the states against intrusion/interference from federal gov’t
· Huge litigation theme (something Court often refers to/deflects to)
· State Governments
· All have similar structures to the federal gov’t (republican form of government) 
· States are pretty much free to design gov’t the way they want
· States don’t have enumerated powers – but must promote the welfare of their citizens  can do anything as long as it doesn’t violate state constitution or valid federal law
· Exercise of federal power OR state power
· If case is in state court  only question is whether fed. court has justification to hear it
· Evaluating Federal Power
· 1) is the action a valid exercise of federal power: what is the scope of the enumerated power being operated under?
· 2) assuming the statute falls within the enumerated powers:
· a) was it adopted in violation of the Separation of Powers, OR does it operated to violate SOP?
· b) is there a federalism problem?
· c) are there any limitations on this power? Is it restricted by the Bill of Rights?
· Evaluating State Power
· No question of enumerated power, BUT what about supremacy? 
· Is there a federal statute that preempts the state?
· BOR limitations are the same as the federal exercise of power 
· Judicial Hierarchy
· The Supreme Court is above everyone; if they say it’s unconstitutional  can’t be challenged (but they have limits)
· Court has authority to review state court questions of federal law (decisions of state courts resolved on federal law, discretion to take cases)
· U.S. District courts appeals to the circuits  appeals to U.S. Supreme Court
· Court has authority to pluck case out of a Circuit Court of Appeals before it is decided 

	
JUDICIAL REVIEW AND AUTHORITATIVENESS

Marbury v. Madison (1803)
· Statute creates 5 year term for justice of the peace, Marbury was appointed by the president  basis for his claim
· Lawsuit filed directly in Supreme Court (court had original jurisdiction) 
· Marbury was seeking his commission of appointment
· Commission: paper that is evidence that he was appointed, he needs it to operate as justice of the peace
· Marbury has to show:
· 1) he was appointed by the president
· 2) he has the right to the commission
· 3) the court can provide a remedy
· Organic Act
· Legislation passed in 1801, made it harder for democratic republicans to control the judiciary 
· Act stated that D.C. should be divided into two districts, and that a justice of the peace should be appointed in each district
· Art. III judges:
· Always have lifetime appointment, and salary can’t change during term
· Marbury was not an Art. III judge  how does Congress have the power to pass Organic Act that creates the justice of the peace position?
· BUT, Congress has exclusive jurisdiction over D.C.  Congress had power to create judges positions in D.C. 
· Does Marbury have right to the commission?
· President makes nomination, Senate must advise and consent by a ¾ vote for the nomination
· If the senate approves  President has made appointment  President signs commission  Secretary of State puts seal on commission
· President Adams nominated Marbury to the Senate, the Senate approved, the President signs commission, Secretary of State (Marshall, who becomes Chief Justice) seals but doesn’t deliver the commission 
· Jefferson comes into office, tells Madison (new Secretary of State) not to deliver the commission
· BASIC RULE: Art. II, § 2, clause 2 (president has power, by advice and consent of Senate, to nominate public ministers and consuls… all other officers of the United States)
· § 3: president must commission all officers of the U.S. – must create documents to certify appointments
· Here, president had done everything he was supposed to do, secretary had affixed the seal on the commission, the only thing left to do was deliver the commission
· Everything necessary to commission Marbury was done  President Adams couldn’t revoke commission because it was for a term of 5 years, and the term had already begun
· If  Marbury had right (he did, based on Organic Act and Art. II), and that right has been violated (it has, the commission was never delivered), do the laws of this country provide him a remedy?
· If you have a right, unless there are extraordinary circumstances, you must have a remedy
· No point to having a right if no remedy available
· J. Marshall notes distinction between political power (which is discretionary) and other duties (which are subject to review)
· Political decisions (discretionary) are not reviewable – if the president has discretion  it’s up to him, court can’t review the president’s political acts
· BUT, if the President has a duty  courts han review because that duty relates to individual rights
· President and Senate’s power to nominate and appoint is discretionary  not subject to court’s reviewBASIC RULE: A government actor’s role may include both – 
1) Discretion 
· Anything the actor has discretion to do/decide on is NOT subject to the court’s review
· Court can’t impose on the executive’s discretion (president or president’s subordinates)
2) Duties
· But the court CAN review any duty that an executive officer has
· Duties relate to individual rights  court may enforce them

· President can sign/veto legislation without judicial review  part of president’s power here was discretionary, BUT once the appointment was made, the president had duty to commission Marbury (an individual right for Marbury was created by appointment being made; he had legal right to office for term of 5 years)
· Is Marbury entitled to a mandamus?
· Mandamus: writ to require a government actor to perform their duty
· can’t be imposed on executive’s discretionary power (because that is not subject to court’s review), but CAN be imposed for a duty
·  court could impose mandamus on president/president’s subordinates to comply with the law, but can’t order them to make a decision one way or another (when the law allows them discretion to do so)
· Judicial Act of 1789
· Established the U.S. federal judiciary (since Congress has authority to create inferior courts)
· Court has authority to issue writes of mandamus if the court has appellate/original jurisdiction over the case
· BUT, doesn’t give the Supreme Court original jurisdiction over all mandamus claims
· Statute interpreted differently would be unconstitutional (if the Act were interpreted to give Supreme Court original jurisdiction on all mandamus claims)
· Congress doesn’t have power to pass law giving Supreme Court that power
· Art. III § 2 – Supreme Court has original jurisdiction in cases where:
· 1) the state is a party
· 2) Cases affecting ambassadors, public ministers and consuls, foreign diplomats
· Show dignity to foreign country
· ** in all other cases, the Supreme Court has only appellate jurisdiction 

BASIC RULE: 
· The power of judicial review: to declare an act of the legislature OR an executive official unconstitutional and therefore void
· Court only has power of judicial review if the act of the legislature/executive official is derived from a constitutional duty
· If the power is instead derived from discretion granted by the constitution, the act is not subject to judicial review

Cooper v. Aaron (1958 – case concerning Little Rock 9, post-Brown)
· Parties to the lawsuit:
· 1) Plaintiffs are parents of black students attending public school in Little Rock, AK
· 2) defendants are school board of Little Rock
· Issue was whether the school board was moving fast enough to implement desegregation plan
· Ps basic argument is equal protection claim, decided by court in Brown v. Board of Education
·  since Ps have a right, what is the remedy?
· District court and school board agreed with Ps
· Should supreme court reverse order of appellate court to continue with desegregation plan?
· NO, should affirm – shouldn’t allow improper state action (since AK governor and state legislature passed laws against integration) to thwart implementation of a federal court decision
· State actors not allowed to do that (supremacy of federal law)
· Decision in Brown renders state laws against integration unconstitutional 




	
JUSTICIABILITY 

· Justiciability: whether the dispute is capable of judicial resolution
· It is an adversarial proceeding between opposing parties (touching upon their legal rights and responsibilities), capable of judicial resolution
· If case originally filed in district court OR gets to Supreme Court through the states, have to satisfy justiciability 
· Courts can be petitioned to give advisory opinions, but not in CA and not in federal court (although Ides thinks the Supreme Court probably should)


· Three Main Concepts of Justiciability:
· 1) Standing: who can bring the suit
· 2) Ripeness/Mootness: when the suit is brought (too soon/too late)
· 3) Political Questions: what topics are off limits to judicial review (subject matter)
Associational standing – when an organization has standing to bring a claim on behalf of its members.
1) Must be able to show members would have had standing to bring suit on their own (damage caused and remedy available)
2) Must be germane to the challenged law
3) Don’t need individual parties if org. is seeking injunction (not damages)

Standing
· Ex. Negligence claim, breach of contract, etc., all have same basic elements of their claims:
· 1. Duty
· 2. Injury-in-fact
· 3. Causation
· 4. Damage/redressibility 
·  standing = do you have a legally-recognizable claim?
· If you don’t have standing, you don’t have a claim
· Injury-in-fact
· For constitutional claims, statutory claims, CL, the injury must be factually concrete as to the plaintiff
· Not enough that the P believes the law is unconstitutional – it must actually have caused injury to the P (otherwise P is asking for an advisory opinion)
· Injury must be imminent or threatened
· Facts must establish that P was injured already, OR that there is credible threat P will be injured
· Causation
· P has to show that the injury is fairly traceable to the challenged law
· Similar to proximate cause (but-for causation)
· Redressibility
· There has to be some relief the court can give you: (1) damages, (2) injunction, (3) declaratory relief
· Built upon separation-of-powers principle, serves to protect the judicial process from being used to usurp the powers of the political branches (legislative and executive both political because they are elected)
· SOP means you’re interfering/making it difficult for other branch to carry out its function
· If all the court does is declare an act of Congress unconstitutional  not a violation of SOP
· BUT, if the court tries to exercise an executive/legislative function, OR if the court says there’s a problem with Congress’ execution of its duties  that violates SOP

Ripeness and Mootness
· Ripeness: mostly in administration cases
· Pre-enforcement challenge before regulation is imposed
·  question is, did P bring the case too soon?
· Think about ripeness when case concerns something that will occur in the future
· Judge-made judicial doctrine 
· Mootness: something happened while suit was pending to make the conflict go away
· Ex. one of the parties dies, the law changes, etc.
· Court will say the case is no longer justiciable 


Clapper v. Amnesty International (2013)
· Plaintiffs: 4-5 attorneys with clients who may be implicated in terrorist activities, also human rights organizations, media orgs, labor orgs 
· Defendants: head of the National Security Agency, Attorney General (as representative of U.S. intelligence agencies)
· FISA (Foreign Intelligence Surveillance Court) created by Congress
· It authorizes judges to approve electronic surveillance for foreign intelligence purposes if there is PC to believe that target is foreign power (or agent) 
· BUT, Congress amended FISA, including § 1881 (which does not require same showing of PC)
· Doesn’t require gov’t to specify nature and location of places where surveillance will occur
· P’s claims
· 1) § 1881 violates the 4th A, allows unreasonable searches (4th A only applies to U.S. citizens, but provides protection everywhere)
· 2) it violates the 1st A – media orgs can’t get in touch with sources, substantial effect on ability to report news BASIC RULE - to establish Art. III standing, a plaintiff must show:
1) An injury in fact – must be concrete and particularized, actual or imminent, not conjectural or hypothetical; allegation of future injury may suffice if the allegation of threatened injury is certainly impending (substantial risk that the harm will occur)
2) Sufficient causal connection between the injury and the conduct complained of, AND
3) A likelihood that the injury will be redressed by a favorable decision

· 3) FISA court being given administrative duty – not proper Art. III court (no case/controversy); just a rubber-stamp court created by Congress (administrative agencies should be created by executive branch)
·  do Ps have standing?
· Standing
· Arguments made by Ps:
· 1. Claim that communication with their clients/contacts will be acquired at some point in the future
· 2. They are already incurring costs to avoid the risk of surveillance interception under § 1881
· Court says Ps fail to adequately establish standing, makes standing tough to establish
· P’s theory is highly attenuated chain of possibilities  P is not imminently threatened with injury
· Injury must be certainly impending to constitute injury-in-fact
· Fact that Ps are incurring costs to avoid interception of communication (traveling to speak to clients, etc.) is self-implicated injury – can’t spend money on an irrational fear to justify standing
· Dissent
· Finds that Ps do have standing and majority is juicing up “certainly impending” language
· Looking at the case realistically, look at basic common knowledge of human nature – injury IS likely to happen
· Words used in doctrine not as important here as common sense 

Susan B. Anthony List v. Driehaus (2014)
· Ps: Susan B. Anthony List, nonprofit pro-life org, and COAST
· SBA has press release saying that Driehaus voted to fund taxpayer abortion by voting for ACA
· Ds: Driehaus, member of Congress, voted for Affordable Care Act
· Filed claim/complaint under OH false statement statute with Commission
· Commission found that PC existed that SBA violated statute  SBA filed suit in district court to challenge constitutionality of the statute
· D eventually drops claim with commission (it was put on hold  D loses election and decides to drop suit)
· Ps claim that OH statute (the false statement law) violates the 1st A and 14th A
· Content-based restriction on speech (solid 1st A claim)  seeking declaratory and injunctive relief
· Supreme Court finds that SBA does have standing
· SBA says it plans to engage in the same conduct during the next election  will engage in speech that violates the OH statute in the future
· There is threat of enforcement of OH law:
· Claim already filed against SBA in the past (although dropped because Driehaus lost election)
· Law allows anyone in state to file complaint  substantial probability that statute will be enforced 
· Common sense inferences to draw from these facts that injury-in-fact is certainly impending
· Obvious/imminent threat that statute will be enforced against SBA in future  standing requirement met


Political Question Doctrine
· BASIC RULE: certain portions of the Constitution that are enforceable only politically (if at all)  only by the executive or legislative branch
· If issue falls into one of the categories  non-justiciable
· Non-Justiciable Categories:
· 1) Question presented implicates the separation of powers
· Doesn’t involve state action, nothing to do with the states, but involves the relationship between and among branches  
· Question presented raises constitutional question to federal action
· If it does implicate SOP  potential political question 
· 2) Constitution either expressly/implicitly commits resolution of that issue/question to one of the political branches (executive or legislative)
· AND/OR 3) There is lack of manageable standards for judicial resolution
· Fact that there’s commitment to another branch – suggests there are no judicially manageable standards
· Discretionary provisions  no judicially manageable standards for determining a “should” question
· Just because there’s political controversy doesn’t automatically mean there’s a political question
· NOT political in the lay understanding, but in the fact that the branches are subject to civilian review (voting)
· Marbury says the same thing: there are portions of the Constitution that are not open to judicial review
· Ex. Art. IV, § 4 – “the United States shall guarantee to every state in the Union a Republican Form of Government” [Guarantee Clause]
· Classic Political Question doctrine example
· Judiciary would need to come up with standards to determine what constitutes a republican form of government (to resolve a dispute surrounding it)
· BUT, Constitution decides that Political Questions are up to Congress – when Congress accepts representatives from states  accepting that there is a republican form of gov’t in that state
· Congress has complete discretion, it’s nonreviewable by the court


Nixon v. United States (1993)
· Nixon was former chief judge of U.S. District Court in Mississippi, convicted of making false statements before grand jury
· Grand jury investigated Nixon after reports made he accepted payment from local businessman to ask the local DA to halt the prosecution of the businessman’s son
· 3 impeachment clauses in the Constitution:
· 1) House of Representatives has the authority to indict an officer of the executive/judicial branch for their removal (impeachment)
· 2) Senate has the power to try all impeachments
· 3) President, VP, all civil officers shall be removed for impeachment for treason, bribery, or high crimes/misdemeanors
· Doesn’t apply to Congress – member can be removed, but not through impeachment (form of checks and balances on other brances)
· Parties:
· Nixon former chief judge of district court in MS – life tenure, only removable through impeachment
· Charged with accepting gratuity for talking to prosecutor, getting prosecutor to drop charges against his friend’s son
· Lied to GJ about the incident twice
· Indicted, tried, and convicted  sent to prison, but cont’d to receive his judge salary
· House or Reps brought indictment on 3 articles of impeachment:
· 1. Two counts for lying to the grand jury
· 2. One for bringing disrepute to the federal judiciary
·  indictment issued, sent to Senate to try the impeachment 
· Senate
· Under Senate Rule XI, committee holds hearing, takes the evidence, makes findings of fact  takes summary to full Senate
· Senate given full transcript, full Senate meets for 3 hours
· Nixon makes statement, arguments made on Senate floor
· Senate votes by 2/3 majority to convict Nixon
· Nixon
· Files suit against the U.S., officers of the House of Representatives and the Senate
· Claims that “try” in Senate impeachment clause means that he should have been tried by the full Senate, but a committee
· Lower courts both found claim justiciable – found that he has standing, he’s the right person to bring the case
· BUT, instead, case falls under Political Question doctrine of justiciability
· Does Nixon’s claim implicate SOP or is it a challenge to federal action?
· Not an implication of SOP, no encroachment on/between the branches  is there textual commitment to one branch of Congress (YES, the Senate)
· Judiciary is responsible for determining that there is a commitment
· If there is textual commitment  case is nonjusticiable
· If something is textually committed to another branch, is there also a lack of judicially-manageable standards?
· If there is lack of standards  more likely that the issue has been textually committed to another branch’s discretion
· They reinforce each other 
· Nixon’s argument
· The word “try” in Art. I § 3, Cl. 6 means that he has a right to a judicial trial (and that the whole Senate is obliged to proceed in a judicial trial)
· Constitution imposes that as a duty on the Senate
· BUT, Supreme Court rejects his position
· There’s a variety of ways to use the word “try”  can’t imply that the framers intended to limit the Senate to a judicial trial
· Wouldn’t be that hard for Supreme court to outline standards of judicial review  why do they avoid the issue?
· They don’t want impeachment cases in the federal court – that is left to Congress (it’s Congress’ check on judicial authority  can’t interfere, can’t reinstate someone that Congress has impeached, defeats the purpose)
· Senate has “sole” power to try impeachments
· Only the Senate has the power to convict on impeachment
· Only the House can issue an indictment for impeachment
·  Nixon responds that if Senate has sole power  it should have been the Senate, not a committee who tried him for impeachment
· BUT, court interprets “sole” as granting authority/discretion
· Don’t want it to be inconsistent with the rest of the clause (but this is the court’s interpretation) 
· BASIC RULE
· The impeachment power is textually committed to Congress
· The Senate has the authority to determine what constitutes a trial
· No judicial review of that determination
· Textual commitment is broad  Senate has broad discretion with only 3 limitations:
· 1) Senate must be under oath and affirmation
· 2) impeachment only completed by 2/3 majority vote
· 3) whole of impeachment power is divided between Congress – only House may issue indictment to impeach, only Senate may try for impeachment 


	THE NECESSARY AND PROPER CLAUSE
· Art. I § 8 – Necessary and Proper ClauseBASIC RULE: Congress shall have power to make laws that are necessary and proper to carry into execution all of their other enumerated powers

· Applies to all enumerated powers in Constitution and the amendments
· Any power vested in the national gov’t benefits from the necessary and proper clause
· Congress can use it to help the president carry out his/her responsibilities
· Any authority vested in the gov’t as a whole, or vested in the executive/judicial branches
· It is NOT an independent power – it has to be attached to some other power

M’Culloch v. Maryland (1819)
· Function of Supreme Court is to decide constitutional controversies
· It is a duty, obligation of the court to enforce the Constitution 
· Background
· Congress incorporated the Bank of the United States (private institution), BUT serves a national purpose – used to control monetary policy (precursor to the Federal Reserve Board)
· Bank controversial between nationalists and states’ rights
· State of MD taxes all banks not incorporated by the state (including Bank of the U.S.)
· M’Culloch was manager of the Bank of the U.S. branch in MD, refused to pay the state tax
· Issues:
· 1) Does Congress have the power to incorporate a bank?
· 2) Assuming yes, is MD’s law a violation of the supremacy clause?
· 1) Hamilton and Jefferson debated and argued over creation of national bank, convinced George Washington
· Bank of the U.S. had existed for almost 50 years (assuming its constitutional)
· History IS relevant to the scope of Congress’ power
· Practicing under the Constitution (practiced this way for a long time, since the beginning of the nation), suggests the practice is probably constitutional
· If there’s vague constitutional provision, and you can trace the practice way back to beginning  probably constitutional 
· Not dispositive, not automatic, but a factor to be considered
· **[Historical practice won’t be given as much weight for questions of liberty (freedom of speech, due process, etc.)]
·  start with presumption that practice of incorporating bank IS constitutional 
· State of MD’s theory:
· States are supreme, they created fed. gov’t  constitution must be interpreted so that the states are supreme
· Court says it’s the opposite – the Constitution was created by the people, not the states and it is the representation of the nation’s people  the states are inferior to national gov’t
· The gov’t is given enumerated powers ( gov’t is limited to those powers)
· BUT, within those enumerated powers, the gov’t is supreme over the states (supremacy clause) 
· The creation of a bank is not an explicitly enumerated power
· Framers can’t outline everything that’s necessary to run the country  outline the general/great powers and implicitly the powers necessary to support those great powers are included
· The Constitution would be incomprehensible if every power was listedN&P Clause BASIC RULE: if you vest the gov’t with certain powers  implicit that you also allow the gov’t a choice of means to carry them out; whatever is necessary and proper to carry out their enumerated powers 

· Constitution designed to last for generations to come, not going to parse every word, just create a general outline
·  gov’t should have broad authority (choice of means) to carry out its enumerated powers
· Must have ample means to carry out its great powers 
· The act of incorporating is done to effectuate regulation of interstate commerce, or to create institution to collect taxes (both enumerated powers)  it’s just a means to an end
· Unless the Constitution says that Congress can’t use that means – it CAN to carry out its responsibilities
· Congress should decide which means to use, court shouldn’t tell them (Political Question argument)
· Necessary and Proper Clause
· MD says necessary should be interpreted in the absolute sense (the most limited interpretation)
· Court says the definition is interpreted more broadly, consistently with logic
· “necessary” means convenient, useful
· The word/clause itself is placed in the powers  placed to expand the ability to enforce them
· If it was meant to be a limitation, it would have been placed with Congress’ other limitations
· There is another clause that uses the phrase “absolutely necessary”  there are degrees of necessity
· Congress should decide what’s necessary (broad latitude)
· Logic, practicality, text, structure of the Constitution – all support the idea that power to decide the means is left to Congress
· 2) Given that the Bank of the U.S. was validly created under the power vested in Congress by the Constitution, does MD’s statute taxing the bank violate the supremacy clause?
· YES – The power to create the bank is valid, taxing interferes with the bank
· State has sovereignty over everything it has authority over, BUT it doesn’t have authority over a national bank created to benefit the entire nation
· People allow federal gov’t to tax because they have confidence in their authority – everyone represented indirectly in Congress (elected officials)
· BUT, the nation doesn’t have confidence that MD would tax the bank appropriately
· Taxing the bank = taxing other states (because it’s a national bank) but the taxes would only benefit MD citizens 
· Valid federal law trumps state law to the contrary  federally-created institutions are immune to state taxation 


	THE COMMERCE CLAUSE

Two Categories of Commerce Clause Problems: [Congress has authority over the following]
1. Regulation of anything that IS or that IS IN interstate commerce
· Regulation of goods or services (interstate commercial exchange)
· Railroads that deliver the interstate commerce (anything used in interstate commerce)
2. Regulation of any commercial/economic activity that substantially effects interstate commerce
· OR is substantially related to interstate commerce 
· Is it related to, or does it affect interstate commerce?
· Something may substantially affect interstate commerce even though it isn’t explicitly interstate commerce, and only occurs intrastate (can still have effects on interstate commerce)

Gibbons v. Ogden (1924)
· NY law granted Ogden an exclusive license to navigate his steamboat from NY to NJ
· Gibbons operated competing steamboat with a federally granted license
· Issue: 
· Can Congress regulate navigation between NY and NJ?
· If it can  NY law unconstitutional because it violates the supremacy clause (it is contrary to federal law)
· Commerce:
· Commercial intercourse, extends to every part of the commercial exchange (delivery, navigation, etc.)
· Commercial transactions = buying and selling goods and services
· Manufacturing is NOT commerce (farming, mining, etc. – not included in commerce. BUT, Congress might be able to regulate if they affect interstate commerce)
· Among the states:
· Doesn’t stop at state’s borders, doesn’t include commerce that occurs completed within one state (without concerning another state – completely interior traffic of a state is not subject to the commerce clause)
· Regulate:
· Power to regulate includes the power to prohibit
· Includes navigation
· Power to prescribe rules to regulate commerce as long as it concerns more states than one 
· Category 1 case (navigation IS IN interstate commerce)
· Navigation between NY and NJ  federally granted license 
** between Gibbons and Hammer, the court is all over the place on the commerce clause. Then, change of direction in Darby.

Hammer v. Dagenhart  (1918)
· Statute passed by Congress prohibits shipment/transfer of goods that were manufactured/produced by child labor within the last 30 days
· Can’t ship any goods that were produced by child labor outside of your state
· States that utilize child labor are at an advantage to those that don’t
· Production is NOT commerce within the meaning of the Constitution
· BUT, Congress can regulate production that has a substantial effect on interstate commerce
· Ides says case is actually Category 1: it is in interstate commerce, this is the transportation of goods
· The motive of Congress makes it look different (makes it look like Congress is trying to regulate child labor), BUT it is interstate commerce
· Federalism: this exercise of congressional power infringes on the state’s power to regulate its own production 
· 10th A reserves to the states those powers not granted to the gov’t, BUT commerce regulation IS granted to the gov’t
· Court says there are some areas where the court can’t interfere/regulate 
· Inappropriate regulation that interferes with local police power is beyond scope of commerce clause
· Holmes Dissent
· This is the regulation of goods  it’s interstate commerce
· If a state manufactures dangerous products  Congress can regulate
· BUT, critique court because production of goods with child labor is dangerous/harmful
· Congress makes policy judgment – goods are dangerous, don’t want them involved in interstate commerce
· Here, Congress prohibited shipment of goods  should be regulation of interstate commerce, that should be the end of the story
· 10th A: powers not delegated/enumerated to the federal gov’t by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people 
·  commerce regulation IS delegated to Congress  how can this case fall under 10th A? (Simple answer - It shouldn’t.)  


United States v. Darby (1941)
· Fair Labor Standards Act: 
· § 15(a)(1) – any goods produced in substandard labor conditions may not be shipped interstate (laborers not paid minimum wage or not paid overtime)
· § 15(a)(5) – employers must maintain wage and hour records
· § 15(a)(2) – if any goods you produce intended for interstate commerce  must abide by wage and labor standards 
· Issues:
· 1. § 15(a)(1) – is it constitutional/within commerce clause power for Congress to prohibit shipment of goods not produced within the prescribed labor standards?
· 2. § 15(a)(2) – it is constitutional for Congress to regulate production of goods intended to enter interstate commerce?
· 1. It’s a Category 1 – same as Hammer, it has to do with the shipment of goods  interstate commerce
· Authority to regulate includes authority to restrict interstate commerce
· BUT, Darby says Congress’ intent/motive has nothing to do with Congress, it was to impose national minimum wage standards
· Court says they don’t care about why Congress does something, they care about what the law they enact does (practical effect)
· Court’s job is not to interpret Congress’ motives, just to make sure that what they do is consistent with their commerce clause power
·  court overrules Hammer
· 2. § 15(a)(2) – Congress prohibits substandard wages in business activity whose goods are intended to enter interstate commerce
· Regulating method of production  Category 2 (substantially effects interstate commerce/substantially related)
· Focal point of statute here is production (which is not interstate commerce)
· Commerce clause power extends to intrastate activities that affect interstate commerce or the exercise of Congress over it
· Allowing substandard labor in certain states could create competition and race to the bottom
· Regulate production because don’t want interstate commerce used for competition with substandard labor and wages
· Has substantial effect on interstate trade
· If the production of the goods is stopped  they can’t be shipped between the states  15(a)(2) is necessary and proper to making sure 15(a)(1) is carried out 
· 15(a)(5) also constitutional under same theory – necessary/instrumental to carrying out 15(a)(1)
· Category 2
· 1) can show that what is being done assists Congress in carrying out legitimate goal, OR
· 2) show that the act has a substantial effect on interstate commerce 


Wickard v. Filburn (1942)
· Filburn has farm, told under statute he can only harvest certain amount of wheat
· He overproduces  is fined and denied market card  can’t sell his wheat
· Category 2 case: focal point of regulation is what farmers do intrastate (producing wheat on their own land)
· Regulating ability to grow wheat  regulating activity that is not itself commerce
· Category 1: refusal to give him marketing card makes it impossible for him to engage in interstate commerce (can’t sell wheat out-of-state)
· Practical matter, he can’t ship his goods in interstate commerce without marketing card
· To determine constitutionality – 
· Regulation must be instrumental to valid policy of Congress, OR
· The activity must substantially effect interstate commerce
· Congress here trying to stabilize/regulate the fluctuation of wheat production and distribution (prices)
·   every year, Secretary of Agriculture allots amounts of wheat production to each state
· Each state allots to each farmer
· Filburn didn’t intend to sell his extra wheat in interstate commerce ( different than Darby) 
·  can Congress control an activity that occurs completely intrastate?
· It’s not Filburn’s individual effect, it’s the collective consequence of everyone who overproduces wheat
· AND if he uses the excess wheat on his farm, he won’t buy any  less demand for interstate commerce
· If wheat prices were to go up and Filburn had an excess  he might be encouraged to begin selling (no longer for personal use; his excess wheat overhangs the market)
·  individual farmers have significant effect on the interstate market in wheat, either by withholding or entering their wheat into the market
· Instrumental: Congress’ goal to stabilize prices  wheat grown in excess runs risk of being put into market and destabilizing prices 


Heart of Atlanta Motel, Inc. v. United States (1964)
· Challenges constitutionality of Title II of Civil Rights Act of 1964
· All of Motel’s activities take place in the state of Georgia
· Focal point of statute: prohibits any act of racial discrimination in rental of hotel rooms
· Hotels/motels/inns per se effect interstate commerce
· African Americans travel, affect interstate commerce, and are discouraged from doing so based on Motel’s discriminatory policies
· 14th A only applies to state actors, Motel is a private actor  can only be regulated by commerce clause
· If hotels discriminate on the basis of race, is there a substantial effect on interstate commerce?
· Court reviews Senate hearings, finds the answer is absolutely yes
·  Congress could rationally conclude that the Motel’s activities affect interstate commerce (Category 2)

Katzenbach v. McClung (1964)
· Ollie’s BBQ buys interstate meat, engages in racial discrimination of its customers   
· Affects interstate commerce because Ollie’s racist policy results in less business activity 
· Lower sales of BBQ, fewer purchases of meat from interstate commerce
·  Category 2

RECENT DEVELOPMENTS IN COMMERCE CLAUSE

United States v. Lopez (1995)
· Commerce clause is subject to outer limits, court has expanded powers in response to changes in the national economy, BUT still subject to limits  need rational basis to conclude that the regulated activity sufficiently affected interstate commerce
· Rational basis test – most deferential to Congress; Congress must simply provide a rational basis for finding a substantial effect)
· Lopez first decision where court imposes limits, finds something (gun control laws) that must be left to the states
· Gun possession in schools being regulated  intrastate activity
· Category 2 – where the regulation involved economic activity  find substantial effect on interstate commerce satisfied 
· (can regulate noneconomic activity when that regulation is necessary to the success of another regulated economic activity - Wickard)
· Here, § 922(q) of Gun-Free School Zones Act (where Congress makes it federal offense for anyone to knowingly possess firearm at a place that the person knows is a school zone) is NOT an essential part of a larger regulation of economic activity
· No regulatory scheme that could be undercut unless this intrastate activity (gun possession) is regulated
· Instrumental: need to regulate this noneconomic activity in order to regulate the greater economic scheme
·  activity regulated must be itself economic/commercial OR the regulation of that activity must be an essential part of a larger regulation of interstate economic activity 
· Gun-Free School Zones
· Noneconomic activity, not commercial (just gun possession, not sale)  must be part of a larger interstate economic activity
· Doesn’t fit the pattern of Darby, Heart of Atlanta Motel, or Wickard because the regulated activity doesn’t affect interstate commerce
· Doesn’t have a jurisdictional nexus with interstate commerce
· Ex. Anyone who engages in fraud over the internet (internet is connection to interstate commerce)
· Ex. Federal statutes punishing kidnapping – take child over state lines  jurisdictional nexus; would help establish connection to interstate commerce. Not dispositive, but helpful
· No findings of connection here to interstate commerce  what is Congress’ rational basis?
· Gov’ts argument:
· 1) possession of guns in schools undermines productivity/educational achievement  substantial effect on interstate commerce
· 2) people won’t want to move to those areas (where gun possession occurs in schools)  affects interstate commerce
· Court rejects 1) educational argument, chain is too tenuous
· Loose distinction between what is “truly national and truly local”
· Rehnquist (majority) doesn’t say it, but is concerned about federalism – Congress can’t go too far in regulation because that would obliterate the line between national and local (ghost of Hammer coming back – the regulation of what happens in schools is left to the states)
· Rehnquist never actually says Congress had no rational basis for finding substantial effect on interstate commerce 

United States v. Morrison (2000)
· Brzonkala (student at Virginia Tech) raped by two other students – Morrison and Crawford  leads to suit against Morrison and VT under §13981 (statute providing civil remedy for victims of gender-motivated violence)
· Morrison doesn’t challenge whether his actions fall under §13981, he acknowledges that they do, BUT he claims the statute is unconstitutional 
· Part of Violence Against Women Act (VAWA)
· Any person subjected to gender-violence in fed. Court
· If woman attacked because of her gender, and because of animus towards her gender  protected under statute
·  question is whether VAWA falls within Congress’ commerce clause power 
· Majority applies Lopez – activity regulated (violence against women) is not economic and has nothing to do with regulation of larger interstate market
· Sexual assault itself is not commercial activity, not part of larger regulation of commercial activity 
· Statute doesn’t provide any jurisdictional nexus (no connection to interstate commerce directly)  not Category 1
· BUT, Congress made lots of legislative findings
· Findings provide background for rational basis?
· Category 2 – noneconomic activity of gender-based violence  does it have substantial effect on interstate commerce?
· Rehnquist (majority) doesn’t find that there is no rational basis within congressional findings, BUT that Congress is relying on a method of reasoning that the court has already rejected
· This is local crime  supposed to be regulated by the states (Hammer)
·  NOT economic activity, not regulation of larger economic activity, AND entering realm that is normally left to the states
· Statute undermines what is truly national and truly local  decision promotes idea of federalism, even though there could be rational basis
· Souter’s dissent points out that majority’s reasoning is non sequitur, there doesn’t have to be anything left to the states IF the power is vested in Congress
· Congress supposed to be responsible for finding substantial connection, court checks for rational basis for that finding
· If rational basis exists  within the scope of Congress’ enumerated powers 


	COMMERCE AND THE REGULATION OF “INACTIVITY’

Category 2
· Activity that has a tangible impact on the way interstate commerce is carried out (substantially and tangibly) OR
· Instrumental/facilitative – the activity doesn’t substantially impact interstate commerce, but this activity still must be regulated, it is fundamental to the regulation of a larger interstate commercial scheme

National Federation of Independent Business v. Sebelius [COMMERCE CLAUSE]
· Two provisions of the Affordable Care Act (ACA) challenged – the Individual Mandate, and the Medicaid Expansion
· Individual mandate
· ACA doesn’t allow insurance companies to deny coverage to individuals with preexisting conditions ( coverage is guaranteed-issue); also requires community rating – bars insurance companies from charging higher premiums to people with preexisting conditions
· Creates incentive for those who aren’t sick to wait until they are sick to get insurance (because they will be guaranteed insurance, guaranteed-issue)  the Individual mandate requires even young, healthy individuals to obtain insurance, help finance cuts for those with preexisting conditions
· Before ACA, people without insurance would go to hospital unable to pay, hospital required by law to provide care, unpaid care passed onto insured people through increased premiums from insurance companies 
· Individual Mandate falls into Category 2 – substantially effects interstate commerce
·  Here, the failure to purchase health insurance is the focal point of the individual mandate (if you don’t have insurance  have to pay tax penalty on income taxes)
· Gov’t’s argument:
· Substantial effect on interstate commerce because of cost-shifting problem  mandate addresses that problem (part of larger economic regulation scheme?)
· Failure to purchase insurance (collectively) substantially effects interstate commerce
· Health care and insurance companies are national/regional companies  involved in interstate commerce
· BUT, power to “regulate” commerce is different than power to “create” commerce
· Previous cases involved preexisting commerce, Constitution gives Congress power to regulate, not to create
· [HOWEVER, the interstate market in health care does already exists – Congress not creating it]
· Congress not regulating interstate commerce because what’s being regulated is intrastate – something that substantially affects interstate commerce?
· Court focuses on Congress’ power to regulate activity, but Ides says decision not to obtain insurance is economic behavior
· Focus on “activity” is court-created, not in the language of the commerce clause 
· An individual deciding not to get insurance IS an economic decision (it’s a risk)
· [Ides strongly disagrees with majority’s decision – 1) “activity” is not in the Constitution, the court made it up, could easily have chosen another word (such as behavior) and the argument would fall apart, 2) it is an economic activity (rational choice theory), and 3) it IS a behavior 
· Court never says Congress had no rational basis
· Ginsburg’s dissent is practical, she focuses on the ACA as it will actually work
· Finds that the case is simple, there is an obvious effect on interstate commerce
· Unconstitutional because federal gov’t can’t force you to purchase something (car, broccoli, health insurance) – libertarian theme 
· Also federalism concern, states have general police power to tell its citizens what to do, but national gov’t doesn’t have that power
· Necessary and Proper Clause Argument
· Even if the regulation is not of a substantial effect on economic activity, it may still be regulated
· In order to avoid cost-shifting problem AND to address guaranteed-issue and community rating provisions, need the individual mandate provision
· Only way to make sure the ACA would work [similar to personal wheat problem]
· Connection to Wickard
· Regulation of purchase of insurance necessary to regulation of interstate commerce (goals of the ACA) – avoid cost-shifting, individual mandate is facilitative 
· M’Culloch: Congress gets to pick the means used to achieve its legitimate ends 
· As long as Congress is rational, they have choice of means (doesn’t matter if there were also other ways of accomplishing goal; rational basis is deferential standard)
· Federalism argument: Congress can’t order states to administer a federal program (it can ask, but not order)
· Doesn’t really apply, Congress not ordering states to do anything – only enforcing individuals to do something 

	
THE TAXING AND SPENDING POWERS
The Power to Tax and Spend
· Distinct power, rests on itself, doesn’t have to connect to any other power
· Independent scope of power and extent to which the Necessary and Proper clause may be used to effectuate this power 
· Subject to structural limitations of Constitution, Bill of Rights, etc. 
Power to Tax
· Tax must be a “tax” – no definition in the Constitution
· Tax = financial obligation imposed on individual/entity by the gov’t with the aim of (in part) raising revenue
· Initial test: if the measure raises some revenue (low threshold)  presumptively a tax
· Doesn’t have to be enough to pay for program, just has to raise some revenue  strong presumption it’s a tax
· BUT, if measure deemed as a punishment/regulation (even if it is called a tax/disguised as a tax)  it can’t be justified as exercise of the taxing power, and must be justified some other way
· Functionally disguised regulation/punishment  must be justified by another one of Congress’ enumerated powers 
· Ex. United States v. Constantine 
· $1000 surcharge for liquor operators operating in violation of state criminal laws
· Court concluded that was actually punishment, not tax (heavy fine)
· Ex. Child Labor Tax Case
· After Hammer, can’t use commerce power to regulate child labor  Congress imposed substantial tax on companies who used child labor
· Detailed regulatory scheme, even minor infraction  heavy fine
· Disguised regulation trying to get around Hammer
· no modern cases find tax (revenue raising provision) to be disguised regulation – kind of easy to pass the “some revenue” test
· 3 Textual Limits on Power to Tax
· 1) Geographic uniformity – if something special about thing being taxed  wouldn’t violate this rule
· But if activities are the same  subject to the same tax
· 2) Limitation on direct tax – aside from income taxes, Congress has never imposed a direct tax
· 3) No taxes on duties, or duties on exports 

Sebelius Con’t [Individual Mandate - TAXING POWER]
· Court finds that the Individual Mandate DOES fall within the scope of Congress’ taxing power
· Prediction is that 4 million people will make the payment after not obtaining insurance  passes the “some revenue” test  presumptively constitutional if it is a tax
· BUT, is it a disguised punishment/legislation? (And therefore not a tax?)
· Gov’t arguing in the alternative – since court determined the individual mandate not a penalty under the Commerce clause, is it a tax under the taxing power?
· Court looks at how the statute practically operates (regardless of the fact is uses the word “penalty” instead of “tax”)
· If it functions as a tax  it’s a tax, even if it’s labeled a penalty
· AND, if it functions as a tax  it raises some revenue
· if it’s called a tax but functions as a penalty  it’s a penalty (unconstitutional under Taxing power)
· compare to child labor case (Drexel)
· heavy fine imposed for employers using child labor – here, fine is not heavy and won’t cost more than the cost of insurance
· no knowledge requirement
· IRS the only agency collecting here, unlike Drexel (where Dept. of Labor collected penalty)
· Omission to act (for not obtaining insurance)
· Constitution allows tax for just existing – difference between commerce and taxing power
· Under taxing power, Congress CAN use taxes to influence behavior, something Congress has long exercised (high tax on cigarettes, encourages people not to smoke)
· No further recourse against you if you don’t obtain insurance  all you have to do is pay the tax
· No stigma  looks more like a tax than a penalty
· No clearly penal or prohibitive, AND
· Raises some revenue  presumption that it’s a tax is so strong, it can be upheld as a tax

Spending Power
· The spending power has to be used in this way:
· Any outlay of money by federal gov’t must be for – 
· 1) to pay debts
· 2) to provide for the common defense or general welfare of the United States
· Pure spending, gov’t is spending to pay debts or provide for common defense/general welfare
· Spending power can be an independent power OR can also be incidental to carrying out another enumerated power (incidental spending)
·  2 ways that Congress can spend:
· 1. Independent spending power
· 2. Incidental spending

South Dakota v. Dole (1987)
· Congress passes law that says any state that receives federal highway funds will be subject to a 5% decrease in funding if the state law allows anyone under 21 to purchase alcohol
· Conditional spending: congress spending money and putting conditions on its use
· Normal, all states get federal money with conditions imposed
· Subject to 4 restrictions:
· 1) Must be for the general welfare, to pay debts, or for common defense
· Strong deference to Congress to determine what counts as spending for general welfare (no modern cases where court says “this spending not for general welfare”)
· 2) Congress must impose conditions unambiguously 
· State has to know “if you take these funds  you must do this”
· 3) The underlying condition must be germane (relevant/connected) to the use of the funds
· The condition imposed must be connected to the spending program
· 4) There can’t be an independent, constitutional bar
· Can’t require states to take action that is unconstitutional
· Can’t violate SOP, can’t violate BOR, etc. (ex. Can’t use spending power to force states to perform cruel and unusual punishments)
· Law at issue here meets first restriction – it’s for the general welfare to prevent/remove the incentive in place by different states having different drinking ages, people under 21 drive to another state to drink  leads to drinking and driving
· Conditions of the law are unambiguous, clearly tell states what the condition is
· The law has a rational connection to the purpose of the spending – 21 drinking age at least indirectly promotes safer highways
· 21st A does NOT bar spending  no independent constitutional bar
· [5th restriction – Coercion]: Congress can’t use spending power as a stick
· Court says statute isn’t coercive, states only stand to lose 5% of federal funds
· Spending provisions can’t be coercive, but it’s a gray area between permissibly inducive and impermissible coercive
· Usually always voluntary (permissible inducive) if money is being given 

Sebelius Cont’d [Medicaid Expansion -  SPENDING POWER]
· Medicaid = for those who can’t afford health care. Medicare = for those over 65.
· 10th A not a limit on the spending power  Congress could create a federally-funded, nationally operated health care program
· Chose not to, instead involved states through conditional spending
· State participation preserves federalism; states have lots of autonomy/leeway over programs as long as they abide by federal standards
· Medicaid expansion in ACA
· Significantly expand the number of people eligible for Medicaid
· Federal gov’t pays 100% of the extra funding in the beginning, eventually will reduce funding to 90%
· State that doesn’t agree to expansion would have standing to object
· Harm they would feel: loss of funding for all Medicaid, amounts to about 10% of total state budgets
· BUT, text of statute says that gov’t may (or may not) remove funding
· Ides says it’s highly unlikely the Secretary of Health would actually take away the funding for all Medicaid for a state
·  surprising that standing wasn’t an issue, no actual threat that funding will be taken away, nothing “certainly impending” that threat of withholding funds will be carried out (actually not a threat)
· Even if there was a threat, states could opt-out and not take the money ( is that coercion if they money is being offered?)
  

	FEDERALISM
Federalism
· System of gov’t that divides powers between central authority and constituent political units 
· Our federalism: system of dual sovereignties 
· National gov’t is supreme within its limited scope of enumerated powers
· Individual states/people retain the powers not delegated to the national gov’t
· 1. Composition of the Senate
· Gives each state equal representation
· 2 senators from each state regardless of state’s population
· Must approve every bill that becomes a law
· No state can NOT be represented (without consent)
· 2. Enumerated Powers
· There is a limited sphere of national/federal power – the gov’t can’t exceed that
· 3. States
· Can’t be created from existing states, BUT have sovereignty over themselves in areas not enumerated to the federal gov’t
· 4. Amendments to the Constitution can only occur with ¾ vote of the states
· 5. Supremacy clause
· 6. 10th A
· 11th A protects states from being sued in federal court
· Can sue actors from a state, but not the state itself in federal court without consent 
· BASIC RULES
· Our federalism is used as a form of constitutional interpretation
· Ex. Scope of the commerce power is limited by the theory of federalism (same theme for spending power)
· Principle of statutory interpretation used to avoid conflicts between state and federal law
· Operates as an enforceable principle: structural limit that prevents federal gov’t from encroaching on the states

Background Cases
1. National League of Cities v. Usery (1976)
· Federal Labor Standards Act imposed min. wages and max. hours on businesses having effects on interstate commerce
· Included state employment (enough people employed to affect interstate commerce)
·  broad enough to apply to police officer?
· Court says congress has authority to enact statute under commerce clause, BUT structure of Constitution prevents federal gov’t from interfering with state functions (federalism)
· New principle, operated as structural trump on Congress’ commerce power – Congress encroaching on state sovereignty 
2. Garcia v. San Antonio MTA 
· Same issue, but with transit workers (locally employed)
· Workers provide fundamental function (traditional state function) for the state  should be up to states to determine hours and wage conditions?
· Court overrules National League
· Principle and basic limit on commerce power is built in through state participation in political action 
· This is the Senate’s job – Senators should be concerned about sovereignty of their states  should be handled in the political spheres
· Supreme Court shouldn’t interfere, be referee 
· BUT, Rehnquist brings federalism back with Lopez
3. New York v. United States
· Represents enforceable, structural principle of federalism
· Use federalism to argue that scope of enumerated power should be more narrow  judicially-enforceable principle for structure 
· “commandeering principle”
· Federal statute at issue in case for disposal of radioactive waste
· Upheld by Supreme Court:
· 1) money incentive for state regulation (conditional spending)
· 2) incentive – states that comply with federal standards may refuse to allow disposal by states that don’t comply  allowing states to discriminate against each other
· Found unconstitutional:
· 3) if states don’t comply  they are subject to the regulation: they either must comply OR assume liability for the waste by taking title to it
·  commanding state legislature to pass statute complying with federal standards OR be forced to take title of radioactive waste
· Violates federalism – Congress can’t tell states how to regulate private activity

Printz v. United States
· Gun Control Act: establishes scheme for regulating sale of firearms
· Brady Act: amends the Gun Control Act, provides procedure for conducting background check before buying gun
· Falls within scope of the commerce clause – sale of gun is commercial transaction, cumulative activity of gun transactions has substantial effect on interstate commerce
· Brady Act requires that CLEOs (local law enforcement officers) conduct background checks of individuals attempting to purchase guns
· Form must be filled out with purchaser’s info, form given to CLEO who conducts background check within 5 days
· CLEO that didn’t make reasonable effort could be fined up to $1000, BUT that’s all that’s required – reasonable effort
· CLEO didn’t have to report findings, but if they did  had to give reasons
· Brady Act commands state officials to administer a federal program
· CLEOs argue that violates principle of federalism
· Does it commandeer state officials into federal regulatory scheme directed towards private activities (New York)?
· Telling state actors how to regulate private activity (the purchase of handguns)
· Court considers three things/factors in decision:
· 1) History
· 2) Structure [federalism]
· 3) Precedent 
· 1) Historical Understanding
· Early congressional practice and acquiescence over time = fixed construction of the Constitution
· If early Congress DIDN’T use a power  reason to believe that power didn’t exist [dissent says that just because Congress didn’t do it – doesn’t support inference that they couldn’t]
· Early statutes req’d state participation in naturalization proceedings, BUT
· States consented to participation [dissent says nothing in language of statutes suggested that state consent was necessary]
· Only imposed an obligation on state judges
· Supremacy clause says courts must impose federal law – it trumps state law to the contrary  all state officers bound by supremacy clause 
· 2) Structural Understanding
· Whole question is whether gov’t can regulate state actors
· From the Articles of Confederation: gov’t couldn’t achieve outcomes through the states  go directly to the people through the Constitution
· Scalia concludes that the gov’t therefore CAN’T regulate the states (but he assumes his conclusion)
· [there is an absence of text that says that the gov’t can’t regulate the states]
· 3) Precedent
· Based on New York, can’t commandeer state actors (executive or legislative)
· But dissent argues there is distinction between executive and legislative commandeering
· TAKEAWAY:
· There is an enforceable principle of federalism – Congress can’t commandeer state officers to enforce a national regulatory program under its commerce power
· It doesn’t apply to conditional spending – the gov’t could have used money incentives here under the spending power
· Even if Congress didn’t violate principle of federalism here, still would have had to answer to 2nd A concerns 

Connection/relationship between Sebelius (Medicaid expansion) and Printz
· Necessary and Proper Clause
· Why didn’t conditional spending in Sebelius satisfy the N&P clause?
· Printz (federal gov’t requiring states to carry out their agenda) telling you to do it, Sebelius offering money (states already had healthcare programs, already had money they were receiving)
· Both commandeering cases – both involve the federal gov’t telling the states what to do
· Sebelius cites Printz, but focuses on spending clause – court finds that Congress violated coercive part of spending clause  federal gov’t was commandeering the states 
· in Printz – action was NOT proper, same in Sebelius
· Federalism operates in 3 ways:
· 1) imposing limit on the scope of the commerce power (only applies to economic activity)
· 2) limit on what is proper (even if Congress within the scope of the enumerated power)
· 3) commandeering principle 

	FOREIGN AFFAIRS
War Powers of Congress – war powers of the collective United States
· Art. I, § 8
· Power to tax and spend is for the common defense  war power
· Congress has the power to declare war (ex. If Congress going to participate – authorize the use of military force. Happened right after 9-11, equivalent to a declaration of war)
· Declaration of war belongs to Congress, but the Court has never stated the framework necessary to formally declare war and the authorization to use military force is tantamount (equal) to declare war – tells the president it’s okay to go ahead 
· Power to raise and support armies, power to maintain navy
· Necessary and proper clause: the entire war power is vested in the U.S. gov’t through Congress
· Divided slightly – President is the commander in chief
· BUT, no part of the power that is not vested in the United States gov’t
· Anything that another nation can do that would be tantamount to war, we can do
· There is nothing left to the states – federalism plays almost no role 
· Very little judicial review of the war power – really up to Congress and the president to decide whether the country will engage in war
· Potential limitations (equal protection, etc. get watered down when gov’t invokes the war power)

Woods v. Cloyd W. Miller Co (1948)
· The Housing and Rent Act
· Passed because people were returning from war, shortage of houses (housing deficit caused by demobilization) and LLs would raise rent  Act imposed post WWII rent controls in specified defense-rental areas 
· Day after the act passed, the appellee demanded increases of up to 60% for rental accommodations for his tenants – acknowledged it violated the Act  appellant (Office of Housing Expediter) brought claim
· Court holds that the war power DOES sustain this legislation (The Housing and Rent Act)
· Hamilton – prohibition laws enacted after the Armistice in WWI (formal agreement to stop fighting) sustained as exercise of the war power – conserved manpower and increased efficiency of production
· Deficit in housing (caused by demobilization of veterans and cessation/reduction in residential construction during the war) hasn’t ended
· Since war effort contributed to the deficit  Congress has power (even after cessation of hostilities) to act to control the forces that a short supply of the needed article created 
· Don’t want to render Congress powerless to remedy conditions created by the mobilization of men and materials for successful prosecution of the war – plain from legislative history that Congress was invoking its war power to cope with current condition of which the war was a direct and immediate cause
· Any power has the potential to be abused, BUT can’t assume Congress is not aware of its responsibilities 
· BASIC RULE: Congress’ war power includes the power to remedy the evils which have arisen from its rise and progress
· Power continues for duration of that emergency  doesn’t necessarily conclude with the cessation of hostilities 

Treaty Power
· President shall have power with the advice and consent of the Senate to make treaties, provided 2/3 of the Senators present concur
· Treaty in international law = treaty between two countries
· Treaty under U.S. law = compact agreement between the U.S. and another country that complies with advise and consent – that has been approved by the Senate with a 2/3 majority vote
· Distinct and independent power, just like power to spend and tax – don’t have to attach it to any other power
· Treaty may address any topic of interest to the community of nations BUT cannot violate a provision of Constitutional law (separation of powers, federalism, BOR)
· Treaty IS the supreme law of the land – follow the last in time rule (the most recently enacted between statute and treaty is controlling  statute can trump treaty and vice versa)
· Two types:
· 1) Self-executing: treaties has automatic domestic effect
· Creates right that is immediately enforceable (pretty rare)
· Opinions establish a strong presumption against finding a treaty to be self-executing
· Hard to get agreement on how it should be executed domestically – usually details executed by Congress enacting legislation
· Scalia says the necessary and proper clause doesn’t give Congress power to enact treaties, BUT there has always been an understanding in our country that Congress enacts non self-executing treaties 
· 2) Non Self-executing: no effect domestically unless implemented by the whole Congress
· Presumption that most treaties are not self-executing
· Vienna Convention thought to be the quintessential self-executing treaty, court says no  very hard to find one now

Missouri v. Holland (1920)
· State of Missouri brought claim to prevent the Game Warden of the United States from attempting to enforce the Migratory Bird Treaty Act
· MO claimed that the Act is unconstitutional because it interfered with the rights reserved to the states by the 10th A, invades states’ sovereignty (also claims pecuniary interest as owner of wild birds within its borders)
· Migratory Bird Treaty Act
· Treaty entered between the U.S. and Great Britain – stated that many species of birds annually migrate through many parts of the U.S. and Canada – great value as source of food, helping destroy insects that injure vegetation
· BUT birds in danger of extinction (lack of protection)  treaty creates closed seasons and other protections 
· Treaty prohibits killing, capturing, selling any migratory birds except as permitted by treaty
· Law is non self-executing treaty (it requires further action to ensure the treaty is followed  passage of the Act)
· Court says that the treaty-making power is subject to limits – what Congress could not do unaided by the treaty power (in derogation of powers reserved to the states – detracting from states’ authority) a treaty cannot do

Medellin v. Texas (2008)
· There is distinction between self-executing and nonself-executing treaties
· Opinion establishes a strong presumption against finding self-executing treaty
· Hard to get agreement on how it should be executed domestically 
· Usually details executing by Congress’ enacting legislation
· Vienna Convention thought to be the quintessential self-executing treaty, but court says no
· Vienna Convention gives foreign citizen the right to talk with their consular officials when arrested
· All disputes under the Vienna Convention resolved through the International Court of Justice (ICJ) through the Optional Protocol
· The U.S. consented to specific jurisdiction of the ICJ when it ratified the Optional Protocol of the Vienna Convention
· Avena was case before the ICJ
· ICJ concluded that 51 Mexican nationals who were arrested and detained in the U.S. had the right to speak with the Mexican consular (based on the Vienna Convention) and were denied that right  convictions and sentences must be reversed
· Supreme Court says that Vienna Convention did not proscribe procedural defaults (since Medellin had not raised his challenge in time under state procedural rules)
· President Bush issues a memo to the Attorney General, states that U.S. will follow the ICJ judgment in Avena  state courts must adhere
· Medellin’s case
· State courts find that he procedurally defaulted (failed to raise challenge in time)  lost chance to raise claim  case dismissed
· He files habeas claim in district court – also dismissed  appeals up to Supreme Court – Bush issues memo  Medellin raises another habeas claim, gets up to Supreme Court
· 1) Is the ICJ’s judgment directly enforceable as domestic law?
· Are the ICJ’s decisions automatically binding in domestic law?
· Not that the Optional Protocol has automatic impact, but the part of the Protocol concerning the ICJ, does that have automatic impact – is it self-executing?
· Court says NO because Congress didn’t pass legislation making it that way (counterintuitive. If the U.S. enters into a treaty, and agrees under that treaty to be within ICJ’s jurisdiction [but not bound by their judgments], you would assume that would mean that those decisions would apply domestically in the United States. BUT, court says no) 
· Congress could have made it self-executing if they wanted to
· Treaty is agreement between nations, ordinarily expect their enforcement to be undertaken in the interests and honor of the domestic gov’t
· BUT, here Optional Protocol more about the relationship between nations rather than effects on domestic law
· Typically, treaties don’t have direct domestic effect BUT when they do, they are the supreme law of the land
· Not really enforceable until Congress does something
· Usually treaties will contain language that says an agreement becomes enforceable with legislation
· U.S. ratified the Optional Protocol – agreed to submit to jurisdiction, but not to be bound by judgment
· ICJ is wing of the U.N., and Optional Protocol doesn’t mention anything about enforcement (within agreeing nations)
· Enforcement comes from Art. 94 of the UN Charter
· U.S. “undertakes to comply” with decisions of the ICJ
· U.N. members will take future action to comply through their individual political branches
· ICJ allows politics, maybe not a “real” court
· Bush undertook to comply by issuing the memo to the Atty General to compel state courts to comply
· Noncompliance with an ICJ judgment leads to referral to the UN Security Council
· AND, the U.S. retains veto power over decisions by the Security Council
·  suggests that ICJ doesn’t have power to make enforceable judgment because the U.S. can always say no (veto)
· Senate and President knew that whatever ICJ decided in Avena, the U.S. only had to “undertake to comply” and only thing that could happen if they didn’t was referral to the Security Council (whose decision they could veto)
·  Optional Protocol NOT adopted to allow ICJ to issue judgments binding in the U.S.
· ICJ operates differently, policy and diplomacy play huge role
· No other countries treat ICJ as binding authority in domestic courts 

Two Types of International Law in the U.S.:
1. Treaties
2. Non-treaty Agreements (executive agreements)

	EXECUTIVE AGREEMENTS

Non-Treaty International Agreements:
1. Agreements Pursuant to Treaty
· President enters agreement pursuant to Congressional consent
· Congress can delegate broad authority to executive branch to enter agreements (as long as statute allowing so is constitutional)
2. Agreements Pursuant to Legislation
· Would trump previously enacted statute/treaty to the contrary 
3. Executive Agreements Executive agreements may trump legislation if the president has exclusive authority. 
If he doesn’t  legislation would trump an executive agreement to the contrary. 

· President acts unilaterally, not with delegation from Congress
· Unilateral powers within the Constitution
· Sources of power present arguable basis for President to enter agreements (purely executive function)

· All nations have inherent authority to enter agreements with other nations
· Exception to rule that all powers must be enumerated: inherent power to enter agreements with foreign nations
· Treaties are very difficult to pass (requires 2/3 vote of the Senate)
· BUT, easy to enter into agreements 
· 90% of U.S.-international agreements are nontreaty international agreements (very few treaties)
· They last until they expire or are rescinded
· Major part of law-making of national gov’t
· Political choice whether to enter treaty or nontreaty international agreement (NTIA)
· If the NTIA is passed/enacted as either 1) agreement pursuant to treaty, or 2) agreement pursuant to legislation  it WILL trump a previously enacted statute/treaty
· BUT, if enacted as an executive agreement (purely unilateral action by the executive)  depends on the source of the power
· Exclusive power should trump?
· ALL nontreaty international agreements trump state law to the contrary (supremacy clause) 

American Ins. Assoc. v. Garamendi (2003)
· To be supreme law of the land, an executive agreement must be adopted pursuant to the Constitution
· 1) Is the executive agreement valid? Did the president have power to enter into it?
· 2) Did the president act within the scope of that power?
· 3) If yes and state law acts to the contrary  executive agreement trumps state law
· Litigation involving insurance policies began once Germany reunited
· White House entered settlement negotiations – Germany wants end of litigation, wants claims settled through the German Foundation (which has money set aside to compensate Holocaust survivors)
· U.S. can’t guarantee that claims will be dismissed, but promises it will promote dismissal and get state and local gov’ts to support claims being taken to the Foundation
· Tradition of the executive power
· Presidents can settle claims of American nationals against foreign gov’ts (longstanding practice – where the President’s power comes from)
· Historical practice since 2nd president 
· Even though agreements here are with German companies (and not the nation), the distinction doesn’t matter
· Companies so involved with Nazi regime during wartime, can’t disentangle companies from foreign gov’t  falls within the scope of the president’s power
· CA statute, requiring any insurer doing business in the state to disclose info about all policies sold in Europe during wartime conflicts with the text/operation of the President’s agreement
· President’s agreement asks that insurance claims be pursued through the Foundation which German set up voluntarily to compensate victims
· Germany wants to avoid constant litigation  Foundation created and U.S. agreement entered 
· If litigation claims brought through CA statute  interferes with president’s executive agreement
· Because agreement was validly entered into (within the scope of the president’s power) – it trumps CA’s statute  CA statute unconstitutional 


	SUPREMACY CLAUSE

· Major compromise of the Constitutional Convention to create system of lower federal courts  very clear there would be Supreme Court
· No case inconsistent with principle that ALL state branches are bound by the Supremacy Clause
· Any level, any dept: to extent that federal law applies to their activity – valid federal law is binding and supreme 
· Question is whether the law is valid and whether it applies to the specific state action being challenged

PreemptionPREEMPTION
      Conflict			Field
Physical Impossibility 		Implied
Obstacle 			Express
 

· Comes up often, frequently litigated
· Supremacy Clause applies to ALL forms of federal law: Constitution, statutes, treaties, executive agreements, federal common law, etc.
· If valid  trumps state law to the contrary
· Preemption is a specific application of the supremacy principle
· Can be either:
· 1) Express 
· when Congress expressly describes the extent to which a federal enactment preempts state law
· 2) Implied 
· When state law clashes with federal law by imposing inconsistent obligations on affected parties
· OR by interfering with the objectives of a federal scheme 
·  the state law is subject to conflict preemption
· If the state law operates within a field that Congress intends the federal gov’t to occupy exclusively  state law preempted under field preemption
· presumed intent of the law maker, drawing inference from statutory scheme, exec. agreement, etc. 

Conflict Preemption
1. Physical Impossibility
· Physically impossible to adhere to state law AND to federal law at the same time (because they conflict)  federal law trumps state law
· State law preempted
· Ex. If a state forbids what the federal law requires
· Should be easier to identify, doesn’t come up often
2. State law operates as obstacle to congressional objectives
· 1) identify the federal objective – what is Congress trying to achieve?
· 2) How is state law undermining that objective?
· Is the state operating in a traditional area of regulation?
· Federalism plays background role – if states operating in traditional area  less likely to find conflict OR that state law is obstacle
· Ex. Federal regulations on safety in cars – no seatbelt or airbag rule. Requirement for flexibility as long as other federal regulations for safety met
· State law required airbags
· Federal law wanted to promote safety AND innovation (federal congressional objective)
· Promote safety through range of innovation
· State law created conflict BUT health and safety a valid state concern
· State regulation interfered with federal objective of promoting safety through innovation (BUT, if health and safety an area traditionally reserved to the states  less likely the Court would find conflict [federalism])

Field Preemption
· Field = entire area of regulation. Fact that state law adheres/doesn’t conflict is irrelevant – still preempted
1. Express Field Preemption
· Congress expressly preempts state law from a field of activity
· Doesn’t matter if traditional area of state regulation – if fed law valid and it expressly preempts the states  preemption upheld
2. Implied Field Preemption
· Congress impliedly preempts state law from entire field of activity/regulation
· Nature and pervasiveness
· TEST:
· 1) Congress’ regulation of the field must be pervasive, AND
· 2) there must be dominant federal interest
· Congress’ objective and legislative history may provide evidence of implied field preemption 
·  question becomes – what is the scope of the field?

Garamendi Part II
· Court validated exercise of independent executive power: president acting independently based on historical authority to settle claims of individuals against foreign nations
· Valid federal law  trumps ALL state law to the contrary
· Preemption: does the German Foundation Agreement preempt CA law? 
· 1. Physical Impossibility?
· not physically impossible to comply with both
· CA law only adds additional regulations for insurance companies  possible to comply with CA law and federal law
· 2. Obstacle to federal objectives?
· Court says yes
· Express/implied field?
· Does concern foreign relations/foreign policy, power invested in national gov’t, only federal gov’t can enter agreements, treaties, recognize foreign nations
· If the CA law does anything more than incidentally interfere with foreign policy preempted by the Constitution’s grant of authority for foreign relations power 
· Court says its fair question to consider whether executive foreign relations power requires categorical choice between field and conflict preemption, BUT chooses not to answer it – resolves problem through conflict preemption
· Case could have been decided under (1) obstacle preemption [conflict], or (2) field preemption
· Always easier to go through conflict preemption
· Analysis for obstacle conflict preemption:
· 1) what is the federal objective behind the executive agreement?
· 2) how does the CA law undermine that objective?
· Is it an area of traditional state or federal regulation?
· 1) court identifies 4 objectives:
· U.S. interest in maintaining friendly relations with Germany
· Survivor’s interest in quickly resolving claims
· Insurance companies want legal peace
· Provide flexibility so that companies can remain in compliance with domestic law
· 2) Characteristics of CA law:
· Targets European insurance companies, mandate that they disclose information about policies they issued (and their related companies) during WWII
· Creates new cause of action for Holocaust victims  litigation as remedy
· 3) Is there interference?
· CA law violates European privacy laws – forces disclosure that violates Germany’s domestic law
· Doesn’t protect insurance companies from litigation
· Only protecting fraction of the survivors – more difficult to get insurance companies to voluntarily participate in German Agreement
· CA law is adversarial, goal was to maintain amicable relations 
· Also lacks flexibility – sanctions and litigation
·  CLEAR interference 
· CA law has same overall goal (getting relief for Holocaust victims), BUT there is conflict in the means used to achieve that goal
· Fed. Method used to achieve goal undermined in CA’s method conflicts with it 
· even if conflict wasn’t clear, matter would still be resolved in fed gov’t favors because state interest is weak
· CA law only targets Euro insurance companies who issued policies during Nazi era  not the same as state consumer protection interest (very narrow) 
· Good policy (protecting Holocaust victims) BUT that’s not traditional state policy area – belongs to foreign relations and diplomacy – national area of regulation

Arizona v. United States
· AZ passed statute (SB 1070) to discourage and deter unlawful entry, presence, and economic activity of undocumented persons
· 4 provisions of the law challenged by the U.S. gov’t:
· 1) failure to comply with fed. registration is AZ misdemeanor
· 2) seeking employment/working in the state is AZ misdemeanor
· 3) authorizes AZ police officers to arrest anyone if there is PC they committed removable offense
· 4) state officers must check immigration status when conducting stop/detention/arrest
· General agreement that the federal gov’t has broad authority to pas comprehensive immigration policy 
· Not expressly stated in the Constitution, but implied through naturalization and foreign relations powers 
·  no question here about validity of federal laws, but whether AZ laws conflict in such a way to require preemption
· 1) failure to comply with fed. registration – classic example of implied field preemption
· Court cites Hines v. Davidowitz, where there was a comprehensive federal system of regulation
· Field preemption – system is single, all-encompassing system, occupies the entire field of undocumented registration  state regulation of area preempted
· Same theory applies here (implied field preemption): federal registration is comprehensive, detailed framework – same as in Hines
· Doesn’t matter that state law has same aim/goal – if a field is occupied by the federal gov’t fact that there is no conflict is irrelevant (Congress wants states out of this field entirely)
· AND, it does create conflicts (penalties are different, inconsistent with federal policy, gives state actors ability to exercise discretion when federal officers don’t have that authority)
· 2) unlawful to seek employment
· Federal law doesn’t criminalize employees, only employers  state law is obstacle to federal policy
· Congress deliberately chose not to criminalize employees
· AZ law targets employees, federal law targets employers  conflict in the method used (even if the objective is the same)Look for both the overall objective of the federal and state policies AND the method objectives to find conflict/obstacle. 
And every time you see obstacle preemption, ask could it also be field?

· 3) arrest if PC that removable offense committed
· Conflict obstacle preemption
· Not a crime to be undocumented/”removable” – Congress wants to leave removal to federal officers
· If an ICE agent determines a person is removable  begin process with deportation proceedings (doesn’t automatically result in detention/arrest)
· AZ law gives state officers authority to arrest even though they aren’t trained in immigration law same way as federal officers
· Federal policy touches on foreign relations  AZ law is obstacle to gov’t foreign policy
· Could be field OR obstacle preemption
· 4) verify immigration status
· This section of the law NOT preempted
· Congress has invited states and told ICE they must verify
· Could result in unreasonable detention while status is challenged, BUT statute being challenged before going into effect  wait and see how it goes before finding conflict 


	FEDERALISM LIMITS ON STATE POWER – DISCRIMINATION AGAINST INTERSTATE COMMERCE

Dormant Commerce Clause
· Dormant: Congress hasn’t exercised it in this particular area
· When state regulates economic behavior  commerce clause in silent/dormant phase may STILL preempt the state law/regulation
· Opposite of federalism, it’s supremacy
· Creation of the court  argument that it should be done away with 
· Focus on regulation (taxes considered regulatory in dormant CC)
· Does NOT limit states’ authority to engage in nonregulatory activity [market participant doctrine]
· Structure of Dormant Commerce Clause:     [state is regulating economic behavior? Use steps below to analyze]
· 1) State law rationally related to legitimate state purpose?
· Rational is low standard, usually easy to satisfy, BUT
· If state’s goal is to regulate interstate commerce  not legitimate
· If goal is to isolate state from other states to insulate state business from consequences of interstate competition  not legitimate 
· 2) Does state law, as a practical matter, regulate activity that takes place wholly outside the state?
· Ex. CA law doesn’t allow sale of fruit with X pesticide
· AZ company wants to sell fruit in CA  can’t use X pesticide  CA law is regulating activity occurring outside the state
· 3) Does the law discriminate against interstate commerce? If so, does it discriminate in the least discriminatory way possible? (is it narrow in scope?)
· Adopt the least discriminatory means 
· 1. Law could discriminate on its face – “No fruit from AZ.”
· 2. Law could discriminate by design – “No XY fruit.” (found only in AZ)
· 3. Law could be nondiscriminatory on its face, but applied in a discriminatory way
· 4. Law could have disproportionate impact. 
· 4) Does it excessively burden interstate commerce?
· Courts more lenient in this area

Hunt v. Washington State Apple Advertising Commission
· North Carolina passes statute applying to closed containers of apples
· Carts containing apples sold/offered for sale, or shipped into NC
· Statute allows shippers/growers to put on the USDA grade label, or no label at all
· NC claims that purpose of statute is to eliminate confusion and potential deception in the apple market 
· Washington has their own system of grading, higher standards than USDA (commission made up of growers in apple market – they promote WA apples)
· Org created by the state, promote WA state apples and their grading system
· Funded by apple growers who pay fees  WA Grade = higher standards, state verification process (best grading system)
· Commission sues NC State Dept. of Agriculture – wants court to enjoin enforcement of the NC statute 
· Dormant Commerce Clause
· Court says NC’s statute creates definite burden on out-of-state apple growers, and effectively taking away WA’s advantage in the interstate apple market (because WA known to be superior)
· Taking away economic advantage of WA: (1) raises costs of doing business in NC, (2) strips away its earned economic advantages, (3) leveling effect which operates to advantage of local growers
· If these done on purpose by NC  economic protectionism, illegitimate state purpose
· It IS legitimate for a state to promote its own businesses, (WA does it), but they must do it by spending $ to promote their apples
· Court finds disparate impact of statute (form of discrimination)
· Applies unfairly to out-of-state growers
· Don’t need to show intent to discriminate, just disparate impact (applies only to dormant commerce clause – different that Equal Protection claim)
· Impact severe  state must justify it by showing:
· 1) Local benefits, legit purpose of the statute (must be some compelling purpose)
· Court doesn’t buy consumer protection purpose, statute does little to add protection (since WA apples are superior, higher standards, removing their label doesn’t protect consumers)
· 2) Less discriminatory option available?
· Court says yes – could just allow WA to put their grading label AND a USDA label
·  NC did NOT justify disparate impact, and there was less discriminatory way of alleviating confusion  statute unconstitutional  

South Carolina State Highway Dept. v. Barnell Bros.
· SC passes statute that regulates the weight (10 tons max) a truck can carry, AND the maximum width truck can be (90 in.)
· Standard truck at the time was 96 in., and weight measured by axle weight (as opposed to gross weight)  could carry more than 10 tons – SC more restrictive than standard practice elsewhere
· Effect of statute: requires  truckers to unload, switch to smaller trucks, or go around the state (driver through other states) to comply with regulations  truckers bring suit claiming statute unconstitutional – creates unreasonable burden on interstate commerce
· Court finds that the statute IS constitutional
· 1) safety concerns/protection of SC highways is rational – it’s a legit state purpose
· 2) not regulating out-of-state activity (only applies once truck gets to SC border) – affects, but doesn’t regulate
· 3) applies equally to interstate and intrastate trucks  not facially discriminatory - doesn’t appear to have disparate impact, doesn’t discriminate by design, not being applied in discriminatory way
· 4) falls into “excessively burdens interstate commerce” category (usually deferential to the states)
· State is responsible for maintaining highways – applies to safety concerns
· Question is whether SC could conclude that statute is rational – very deferential to the state
· Not clearly an excessive burden (to find one, it must be clearly excessive)
· Congress could easily regulate this area; if they haven’t  makes sense to leave regulation to the states 

Southern Pacific Co. v. State of Arizona
· AZ law limited the size of trains that could pass through the state (only 14 cars for passengers, 70 for freights)
· Out-of-state trains upset, most trains don’t fit regulation  forces them to take trains apart before entering AZ
· 1) Rationally related to legit state interest?
· AZ claims safety is purpose – longer trains have more slack time, harder for them to stop quickly 
· 2) Regulate out-of-state commerce? – no, just what occurs in AZ; no economic protectionism; affects interstate commerce, but doesn’t regulate it
· 3) Discriminate against interstate commerce? – could argue disparate impact because AZ trains will always be smaller, won’t affect them in the same way as out-of-state trains
· 4) Excessively burden out-of-state commerce? – YES, and court finds statute unconstitutional 
· Court conducts balancing test (examines evidence, findings from trial court, weighs economic efficiency and safety)
· Less efficient to force trains to be taken apart – actually causes more accidents
· BIG impact on interstate commerce, costing train companies lots of money and the benefit to AZ’s safety concern is minimal
·  benefit of safety to AZ doesn’t outweigh enormous impact on interstate commerce
· Complete shift in approach from South Carolina 
· BUT, railways are traditionally national enterprise whereas highways are area traditionally left to state regulation  federalism plays out everywhere
· Court thought national interest sufficient  weighed in (even though Congress could have done so)
· Suggests that when national interest is impacted – court less deferential to the states


	MARKET PARTICIPANT DOCTRINE

Market Participant Doctrine
· BASIC RULE: When state enters market as seller, buyer, subsidizer, or a dispenser of goods/services  actions NOT constrained by the dormant commerce clause
· Might be constrained/restrained in other ways, but not by dormant CC
· Foundational cases for Market Participant Doctrine:
· Hughes v. Alexandria Scrap
· MD having problem with abandoned cars on highways  came up with system to pay reward to scarp processors if they would collect scrap cars (basically state paying them to clean up the highways)
· Only applied to MD hulks (scrap cars)
· In-state scrap processor  presumption it’s MD vehicle
· If out-of-state processor  have to prove car has MD titleCan look at all these cases as the state and local gov’ts spending their money to benefit of their citizens (normal thing that states do)
**exception to the dormant CC should be based on the reality of what the state action does. 
· If it’s spending its money for reasons beyond economic protectionism  shouldn’t apply
· If tax expenditure is form of subsidy  not economic protectionism  dormant CC shouldn’t apply 


· Alexandria Scrap was out-of-state processor, claimed that MD was discriminating against interstate commerce
· BUT, court said no – MD entered market as participant  not constrained by dormant CC
· The state is allowed to do business with whoever it wants, on any terms it wants
· State enters market as buyer (spending cases)  not constrained by dormant CC, more leeway for state [similar to Congress’ spending power]
· Reeves v. Stake
· South Dakota experiencing shortage of cement, decided to enter cement business, set up plant, became successful throughout the region, relied on by private construction companies (Reeves)
· Shortage again in 1970’s  SD policy to give cement to in-state companies first
· Reeves (out-of-state) claimed that SD favoring in-state business  economic protectionism
· Court says no – state entered market as seller (spending state money to operate cement plant)  not constrained by dormant CC
· SD was market participant, not regulator  free to do business with whoever it wants, including favoring in-state businesses
· White v. MA Construction
· Boston adopted measure to require contractors working with the city to hire at least 50% of the employees for the job from Boston (50% had to be Boston residents)
· Boston entered market as buyer  free to favor its own residents 

South-Central Timber Development v. Wunnicke
· Alaska decided to sell timber owned by the state
· Special price given to buys BUT with the condition that the timber must be partially processed within the state
· South-Central Timber claims AK is imposing regulation, not on sale of timber, but on processing after sale  what is the scope of the market AK has entered into?
· Court has tendency to narrow scope as much as possible 
· Distinguishable from foundational cases
· AK has “downstream effect” – regulating processing, which is outside of timber sale market (in Alexandria Scrap, state merely put out bounty to processing abandoned cars, nothing outside that)
· AK placing conditions on what must be done with timber after sale (in Reeves, state just deciding who to sell cement to, not what must be done with cement once sold)
· AK placing restriction on natural resource (different from cement), AND this involves foreign commerce, court more likely to narrow market when state engaging in any regulation with foreign commerce
· AK in contractual relationship with buyers: sale on condition of AK processing, similar to Boston requiring Boston residents to be hired (White)
· BUT, privity concept doesn’t define the scope of the market
· White market was public works project  employment of city workers part of that market
· Here, market was only sale of timber, not timber processing  regulation of timber processing outside of the market state is participant in  

Dept. of Revenue of Kentucky v. Davis
· KY bonds (gov’t issued) are sold to KY residents at lower interest rate BUT the interest received is not taxed (tax exemption)
· Bonds issued to fund public projects (longstanding practice across the country)
· IF someone bought the bond out-of-state  no tax exemption
·  buyers from KY of out-of-state bonds filed claim that KY tax scheme discriminates against interstate commerce
· Question is – is the state acting more like a market participant or more like a market regulator?
· Are in-state economic interests being less burdened than out-of-state economic interests?
· KY is in the bond market: (1) selling bonds, and (2) providing tax exemption to KY bonds, but taxing out-of-state bonds 
· Taxes normally considered regulatory, BUT benefit of tax scheme is everyone in the state
· Not economic protectionism, providing benefits to the state far beyond that
· Not benefitting a private entity
· One market, integrated process – it’s basically tax expenditure that acts as a subsidy – KY is subsidizing binds through the tax code – basically KY is spending money to get money while subsidizing their residents who buy KY bonds
· This is gov’t program, not protectionism
· Gov’t entity and gov’t interest  dormant CC doesn’t apply
· State is participating in bond market  state is spending and putting conditions on its spending 


	PRIVILEGES AND IMMUNITIES CLAUSE

Privileges and Immunities Clause
· Purpose is to promote interstate harmonies
· Unique in Constitution: runs liberty and equality together (Art. IV)
· Civil Liberties [encompasses all of BOR]
· Liberty – gov’t interfering with liberty/freedom1. First have to show discrimination
2. Then have to show that discrimination falls into one of the 8 fundamental categories 
**NOT the same as 14th A fundamental rights 

· Equality – gov’t is treating me differently than other people  
· PIC Inquiry
· 1) Does the state law discriminate against citizens of other states?
· Discriminate on its face, in practice, by design, or disparate impact 
· Facial, design, in practice  intentional
· Applies to citizens, not to persons ( doesn’t apply to undocumented persons)
· 2) Does the discrimination bear on a privilege or immunity recognized by Art. IV?
· Fundamental rights: protection from gov’t, enjoinment of life and liberty by opportunity to obtain property
· Right of citizen to (1) pass through, or (2) reside in any state, (3) to work, (4) to claim benefits of habeas corpus, (5) to take hold of and dispose of property (to inherit, buy, sell property in the state), (6) exemption from discriminatory higher taxes, (7) to bring action in court, access to courts, (8) basic services such as emergency health care  all fundamental rights under Art. IV
· 3) Assuming there is discrimination AND it pertains to Art. IV right  does the state have a substantial reason for the discrimination?
· Are the out-of-state residents the source of evil (reason for the problem the discriminatory law addresses?)
· Is this the least discriminatory option available?
· Court doesn’t give complete deference to states’ discrimination under PIC
· Difference between strict scrutiny (state must give REALLY good, sound reason) and rational basis (any old reason state gives is enough). Here, court is somewhere in between. 

United Building v. Major and Council of City of Camden
· Municipal ordinance required that at least 40% of people hired for city-funded construction projects be Camden residents (who have lived in Camden for at least one year)
· Changed req’t to “goal” and dropped residency requirement (1 year)
· NJ Supreme Court said Camden acting as market participant  no commerce clause problem
· Equal protection for residency req’t, just rational basis test, city had rational basis/reason for req’t  no EP problem
· PIC issue: PIC applies to state action, not to municipal action
· Does PIC apply to municipality/municipal ordinances?
· Municipal law had to go through state treasurer  there IS state action in this case
· Even if that weren’t true, municipality gets its power/authority from the state, they are political subdivisions of the state  PIC applies
· 1) Is this discrimination prohibited by PIC when it applies equally to out-of-state citizens AND in-state citizens who don’t live in Camden
· Court says yes because it necessarily excludes out-of-state citizens (who could not possibly be residents of Camden)  discrimination against out-of-state citizens
· 2) Does it bear on fundamental Art. IV right?
· Sort of – public employment qualitatively different
· Right to work in private sector absolutely part of Art. IV right to work
· Here, this is not actually public employment – it’s a city project, city-funded, BUT employees are hired and paid by private contractors
· PIC is different, more general, and broader in scope than the commerce clause
· It worries about more than regulation, it’s about everything (state spending, etc.)
· Market-participant doctrine not used in PIC  anything said in White decision doesn’t apply (because that was CC consideration, here there is PIC challenge)
·  municipal ordinance meets first two req’ts of PIC inquiry (it is discrimination, and it is based on Art. IV fundamental right)
· 3) Substantial reason for discriminating against out-of-state residents?
· Reason for ordinance: Camden has huge unemployment problem, out-of-state residents were working there, but not living there, not paying taxes there  city tried to address problem with ordinance (and problem of middle-class flight)
· Ordinance narrowly tailored: this isn’t the most discriminatory, it only sets goals for 40% of hired employees to be Camden residents
· Only applies to contractors and subcontractors; doesn’t apply to suppliers, etc. 
· It’s the state’s money that’s being used (not dispositive, but important factor)


	
SEPARATION OF POWERS

· Most SOP concerns come from struggle between Congress and the President
· Constitutional plan doesn’t completely separate branches 
· Ex. Senate approves executive appointments, judiciary has power of judicial review  branches intermingled 
· Federalism and SOP don’t appear in Constitution, but both somewhat self-executing
· Federalism self-executes through states represented in Congress
· SOP regulated through give and take between President and Congress
· BUT, federal supremacy not self-regulating  court needs to intervene

Separation of Powers
· Likely an area Supreme Court does not want to get involved in
· Has one branch usurped another’s authority? Is there functional interference between branches? Is there an encroachment/aggrandizing of power?

Youngstown Sheet & Tube Co. v. Sawyer
· Leading case on SOP, often referred back to
· Politically-charged time period, undeclared Korean War – U.S. there as part of UN contingent (no declaration of war)
· Upcoming presidential election, democratic party relying heavily on labor market, protecting unions
· Negotiation and federal mediation between union of steel workers and steel companies  President Truman issues executive order to seize the steel industry 
· Need to keep steel production going for national defense (U.S. troops in Korea, need flow of weapons produced with steel)
· Truman tells Congress he will lift the seizure if Congress wants him to (sends two messages to Congress, doesn’t hear back – no political motivation for response)
·  lawsuit filed by steel companies, fast-track to Supreme Court, and court holds seizure unconstitutional violation of SOP
· J. Black’s Opinion 
· President’s power either stems from act of Congress/Constitution itself (same concept as Garamendi case) – nontreaty international agreement or nontreaty executive agreement
· No act of Congress explicitly/implicitly authorizes Truman’s seizure (no statute; Congress refused to add amendment to allow President to make seizures in emergencies)
· Didn’t authorize, but also didn’t say he was prohibited from doing so (didn’t expressly prevent him from acting)
· Gov’t claims that President’s power comes from Art. II: (1) commander-in-chief power, (2) “take care clause” – take care that laws be faithfully executed, (3) executive powers vested in him 
· (1) commander-in-chief power
· President in charge of military, generals must obey him, he is the commander of all forces
· Have to trace power to authorization from Congress/independent authority 
· President has power to repel sudden attacks, but that’s narrow, limited  President is the commander-in-chief when troops are called into battle
· Here, troops called to Korea  commander-in-chief’s authority is over the troops in battle (“theater of war”)
· It may be expanding concept, but it doesn’t extend that far
· President doesn’t have authority to seize private property outside the theater of war and this (steel production) is NOT part of the theater  
· (2) “Take Care” clause – faithfully execute the laws
· President’s law-making power only extends to recommending something to Congress or issuing veto
· Otherwise, he is only to administer/execute the laws created by Congress
· (3) Execute powers vested in him
· Presidents have done what Truman did before, but that doesn’t justify it, doesn’t take that (law-making) power away from Congress
· President’s order reads like a statute, and operates like a statute  President is legislating here and he’s not allowed to do that
· J. Frankfurter’s Opinion
· J. Black makes it too simple – if this is the established way of doing it  that suggests it’s constitutional, it’s meant to be done this way
· Relevant that other presidents have done what Truman did in the past  suggests it IS part of the President’s power (“gloss on the Constitution”) – same thing has been happening since
· J. Jackson’s Opinion (very influential – template for SOP arguments)
· 1. When the president acts pursuant to express/implied authorization from Congress  presidential power is at its max
· Includes congressional and executive powers
· If act declared unconstitutional  simultaneously saying that national gov’t as a whole doesn’t have power to conduct that act – not an SOP issue; President is acting the way Congress wanted 
· 2. When the president acts in absence of congressional grant of authority  he can only act pursuant to his own authority
· When Congress is silent (doesn’t expressly grant president the authority, but also doesn’t expressly prohibit him/her from acting)When analyzing SOP problems – use Jackson’s approach. Cases can be organized by the 3 categories, but be careful not to constantly jump between them.
Exercises of presidential power will fall into one of these groupings – different analysis depending on which group case falls into. 

· Garamendi is example 
· 3. When president takes measures incompatible with the express/implied will of Congress  power is at its lowest ebb
· Congress expressly says no, and President does it anyway
· Only constitutional if Congress has no authority to act in that area, and President has exclusive prerogative in the area
·  When can President act in defiance of Congress?
· Not an SOP problem, but an enumerated powers problem
· Ex. President has exclusive authority to offer pardons 
· This case NOT category 1 – no authorization from Congress  have to examine to see whether Congress has expressly denied action (Category 3) or remained silent on the issue (Category 2)
· Congress impliedly denied authority by rejecting seizure amendment in Taft-Hartley act
· BUT, also remained silent after seizure occurred
· Congress passed 3 statutes to allow presidential seizure – impliedly says that’s the extent of the president’s power  between 2 and 3 – Congress doesn’t expressly say no, but they also already enacted seizure statutes (implicit limitations on presidential power)
· Jackson jumps right into Category 3, looks at same 3 clauses reviewed by J. Black
· Vesting power: all executive powers vested in the President – if founders really wanted to give President more than the powers listed  would have been creating totalitarian gov’t 
· Commander-in-chief: gov’t claims that since President has power to be in Korea  he has power to provide troops with steel weapons – BUT that logic is too broad, gives President too much power
· Take Care clause: can’t be denied due process in taking of property (5th A) – that’s what president did with executive order
· If there’s emergency  legislature decides it’s emergency; power not vested in the executive branch – MUST be in the legislative body


	LEGISLATIVE VETO
· SOP: when one branch is invading on another’s turf
· Checks and Balances: Constitution’s mechanisms to limit power; something in Constitution’s design meant to keep each branch’s power in check

Immigration and Naturalization Service v. Chadha
· Chadha has overstayed student visa  INS begins deportation proceedings; Chadha applies for suspension of proceedings – granted by immigration judge (member of executive branch, authority delegated by Attorney General)  informs Congress
· Congress vetos suspension (just the House of Reps)  Chadha claims veto is unconstitutional 
·  Is a one-house legislative veto constitutional?
· Policy justification for legislative veto not enough – just because it’s efficient doesn’t make it constitutional 
· 3 important sections from Art. I relevant here:
· 1) Bicameralism: anything that purports to be a law must be passed by two houses (both House of Reps and the Senate)
· Major compromise = equal representation in Senate, representation based on population in House of Reps  meant to help maintain fairness between large/powerful and small states 
· 2) Presentment: anything that purports to be a law must be presented to the President
· If he approves  becomes law
· If he vetos  Congress must pass by 2/3 majority 
· Check on Congress’ power – president meant to represent all citizens, not subject to the same influences of small, powerful segments of society 
· Self-defense mechanism: president can veto bill that limits executive power
·  presentment is check on potential abuse of legislative authority, slows down process of creating law – helps prevent passage of oppressive, improvident, or ill-considered measures BASIC RULE: If Congress takes any action to alter the rights or duties of anyone outside of the legislative branch  they must adhere to bicameralism and presentment.
If they delegate authority to administrative/executive agencies, don’t have to satisfy those requirements. 

· 1) and 2) are about checks on power – not about whether Congress is performing an executive function
· 3) Not everything Congress does is legislation
· Legislation: purpose/effect of regulating activity outside of the legislative branch; altering legal rights, duties, and relations of persons outside the legislative branch
· House of Reps action (vetoing suspension) altered Chadha’s status, also altered Atty General’s power to grant suspension
·  was Atty General’s action legislative? (In granting suspension?)
· Congress opted for more efficient process  delegated power to Atty General
· BUT, House’s veto not adopted through 1) bicameralism, or 2) presentment  unconstitutional 
· Even if it had been two-house veto, still unconstitutional because it violated presentment 
· BASIC RULE: if legislation/legislative action  must go through 1) bicameralism and 2) presentment
· If it’s delegated authority  doesn’t have those limits; doesn’t have to go through those procedures 
· BUT, in J. White’s dissent, he says that Congress created the administrative state – certain things experts should be responsible for (Congress not experts  delegate authority to promote public good and welfare)
· In delegating authority, enormous growth in fed. gov’t  need check on that administrative power
· Executive branch given power to regulate  Congress wants to maintain authority to check that power
·  legislative veto is important political invention, and is application of law that already passed by Congress pursuant to bicameralism and presentment


	DELEGATION
No case – used Deferred Action program as example. 
· Deferred Action = formal announcement that person won’t be removed for certain period of time
· Analyzing expansion of DAPA (deferred action for undocumented parents of U.S. citizens)
· Take Care clause – executive branch has constitutional authority to faithfully carry out all the laws enacted by Congress
·  isn’t the clause simply a delegation itself? Only thing executive has to carry out are the laws created by Congress
· Executive branch deciding that undocumented parents are of low priority – is prioritization constitutional?
· YES, funding is endorsement of authority to prioritize
· Statutes already enacted by Congress match priorities for removal of certain groups of undocumented persons (terrorists, convicted criminals, etc.) – if Congress didn’t want prioritization, should have fully funded removal
· Dept. of Homeland Security doesn’t have funding/resources to remove 11 million people  some prioritization is necessary
· Executive branch ALWAYS has some discretion about how to go about enforcing any law (prosecutorial discretion)
· Deferred Action – is it constitutional?
· Is this similar to President Truman’s seizure of steel mill? Moving into legislative branch’s authority?
· Maybe falls into Category 2 (Congress not doing anything, same as not prioritizing a low-priority group)
· Could be justified as part of prioritization – encourages people to come forward, receive benefits in exchange – helps narrow resources to those who are prioritized for removal 
· The parts that look most like law-making are actually just delegations from the statute  action is pursuant to a statute 


	APPOINTMENT AND REMOVAL

· Principal officers
· Art. III judges, heads of executive branch depts., Supreme Court justices, heads of admin agencies – only appointed with advise and consent 
· Inferior officers (may be nominated with delegation from Congress)
· Any assistant U.S. attorney, district attorney?
· If they can be fired by someone else in the chain (other than the President)  probably inferior officer
· How to determine whether officer is principal/inferior:
· 1) Does the person have authority to make policy?
· 2) Do they have independence?
· 3) Supervisory responsibilities?
· 4) What is tenure of their position? – more secure  more likely principal (appointments for life)
· 5) Terms of potential removal?
· Appointments:
· 1) advise and consent route
· 2) President alone
· 3) Courts of law
· 4) Heads of executive branch departments 
· Any officer of the U.S. is any office exercising significant authority pursuant to U.S. laws

Morrison v. Olson [Appointments Clause]
· Ethics of Gov’t Act – passed in the wake of Watergate, Congress created tool for investigating the executive branch  created Special Division:
· No authority to order/ask Attorney General for independent counsel to be appointed to investigate
· If AG makes request  Special Division selects person and defines jurisdiction
· AG can remove the Independent counsel for good cause – Special Division can terminate independent counsel at conclusion of investigation
· AG requests Special Division to appoint IC to investigate Olson
· Appoints Morrison, she issues subpoena, Olson objects, claims Ethics of Gov’t Act unconstitutional 
· 1. First step for Appointments Clause analysis: principle or inferior officer?
· 1) she is inferior to AG – she can be fired/removed by him for good cause; AG clearly principle
· 2) her jurisdiction is limited to investigation of specific charges – can’t make any policy
· 3) limited scope of her office
· 4) limited in tenure: only for duration of investigation 
·  appointment of independent counsel (IC) by Special Division is appropriate because IC is an inferior office 
· 2. Problem that it’s an interbranch appointment?
· Congress has authority to vest appointment power in president/AG to appoint inferior officers in executive branch
· BUT, IC is investigating the executive  could be investigating the president/AG  need a neutral branch to make proper appointment  give power to judicial branch
· Text of the appointments clause imposes no limitation of interbranch appts “as Congress deems proper”
· Nothing in historical record to suggest framers had problem with it
· Nothing incongruous – judges historically had made appointments (special prosecutors, panel attys, etc.)
·  no limitation on interbranch appointments other than incongruity (and no incongruity for judges to appoint lawyers)
· 3. Is there Art. III problem? [SOP]
· NO because Art. II appointments clause authorizes it (IC’s power to investigate)/appointment by Special Division 
· IC’s duties are limited, ministerial in nature, defined jurisdiction must align with AG’s request for IC to investigate
· Don’t oversee the prosecution if IC decided to pursue one 
· Special Division’s role is to assign jurisdiction limited by factual circumstance presented by the AG
· 4. Does it encroach on the power of the Executive Branch?
· Does giving the IC this authority undermine the president’s authority?
· NO, no encroachment because AG has power to terminate IC for good cause  provides check
· Fact that AG has authority somewhat limits president’s power, BUT AG represents the executive and is inferior to the President  sufficient for the court 


	IMMUNITIES AND PRIVILEGES
United States v. Nixon
· Pre-dates Ethics and Gov’t Act (where Independent Counsel could be appointed by AG to investigate) 
· Special Prosecutor indicted 7 people for obstruction of justice (Nixon included as unindicted co-conspirator)
· Prosecutor files motion for SDT to get tape recordings from Nixon  does President have right/privilege to keep confidential his conversations with his aides?
· It is inferred from the Constitution and SOP that President needs confidentiality, some secrecy required to carry out duties properly
· Court says there is no absolute privilege – it would encroach on the court’s authority 
· Every person’s evidence should be admissible 
· If president had made the privilege more specific (ex. National security rather than complete confidentiality for presidential communications)  that would be something different
· BASIC RULE:
· 1) there is presumption of privilege for presidential communications
· 2) BUT, when asserted, there must be balancing against countervailing interests (demonstrated, specific need for the evidence)
· Specific need for confidentiality might outweigh the need for the evidence, but a general need for confidentiality doesn’t 


	
Individual Rights


	FREEDOM OF SPEECH AND PRESS

First Amendment – Freedom of Speech and Press
· “Congress shall make no law abridging the freedom of speech, or of the press”
· BUT right still not absolute (although text does say “no law”)
· Even if not absolute, still strong language  high place in hierarchy of constitutional protections
·  presumption that freedom of speech protected
· 1) promotes self-realization, allows an individual to fully express themselves
· 2) FOS plays essential role in democracy

Political Speech
· Entitled to the most protection  restrictions on political speech triggers the court’s attention the most
· Critical component of any 1st A problem: what type of speech is it?
· Easy to define by what it isn’t
· If speech falls into one of the lesser-protected categories  it isn’t political speech
· Obscenity: narrow category of sexually-explicit speech is NOT protected (ex. Child pornography)
· True threat: an actual threat to someone’s life using speech not protected (but if speech doesn’t fit definition  falls outside category)
· Fighting words: likely to lead to physical altercation – no protected
· Advertising: less protective, midlevel scrutiny 
· Speech – spoken and written word
· all forms of communication of ideas are protected by the 1st A (freedom of expression: art, dance, films, TV, etc.)
· Ex. Shouting “Fire!” in a crowded theater not protected
· Balancing: harm of speech outweighs any possible benefit  probably not political speech
· Incites immediate panic, and more speech won’t limit the panic
· When there’s chance for more speech (as solution to problem), more likely to be protected
· If more speech won’t help  speech made less protected 

Symbolic Speech
· Obrien v. United States – Obrien burns his draft card in public in protest of Vietnam War
·  court came up with test for symbolic speech (midlevel protection/scrutiny)
· Ides: all speech is symbolic  question should be asked: what’s being regulated?
· 1) the manner you express?  midlevel scrutiny
· 2) the idea you’re expressing?  higher level of protection; strict scrutiny
· Content-based restriction – strict mode of protection
BASIC RULE:
· Is the regulation content-based? [restricting an idea]
· OR is it regulating the manner of expression? [restricting the time, place, and manner] with some legitimate gov’t interest Regulations on Speech:
1. Subsequent punishment – engage in speech and punished for it afterward
2. Prior restraint – intend to engage in speech but are prevented from doing so 


Levels of Constitutional Scrutiny
1. Strict
2. Midlevel
3. Rational basis (where unprotected speech falls into – gov’t just must have some rational reason for restriction)

Schenck v. United States
· Schenck and others were members of Socialist Party, protesting the draft – printed and distributed leaflets to people eligible for the draft (claimed that draft was form of slavery)
·  charged and convicted of espionage and obstructing the draft – challenged conviction as violation of 1st A
· What type of speech is it?
· Classic political speech: part of political debate, it’s anti-war, there’s a war going on  strict scrutiny?
· Gov’t wants to enlist as many people as possible  is content being punished? Or time, place and manner of expression?
· NOT time, place and manner
· Defendants handing out leaflets as people standing in line for the draft  don’t care about pamphlets, care what they say
· If it would be okay to hand out coupons at the same time  it’s not a time, place and manner issue
· BASIC RULE: if the speech is content neutral  time, place, and manner 
· Here, gov’t is concerned about the content of the leaflets obstructing the draft 
· Because this is content-based restriction, today case would be examined under strict scrutiny
· BUT, this is before strict scrutiny  J. Holmes says standard is “clear and present danger”
· Doesn’t examine facts to determine whether clear and present danger exists (that would be a test, a doctrine)
· Instead, he makes general statements, dismissive of 1st A claim
· BUT J. Holmes and J. Brandeis eventually begin taking stronger stance on 1st A cases
· Clear and present danger becomes test – places limit of gov’t power 

Whitney v. California
· Syndicalism: workers movement of industrial revolution – workers take over and run the industry
· Criminal syndicalism statutes start popping up around the country
· Miss Whitney is member of the Socialist party, attends meeting in Chicago (debate between new school and old school socialists about which is better approach; new schoolers think overthrow is best  set up branch of Communist Party including Whitney)
· Whitney charged and convicted for participation in party
· CA could conclude that danger significant enough that statute necessary to protect state (not court’s position to determine)
· Applying statute is within state’s police power 
· J. Brandeis’ Concurrence:
· Whitney’s challenge is through 14th a (incorporating ideas of the 1st A to the states) – 14th A procedural and substantive/fundamental protections to the states  fundamental rights (such as freedom of speech) apply to the states
· Statute may be constitutional on its face, but court must examine how it is applied (up until this point, court had not applied any of the statutes to the facts, just found them valid on their faces)
· Brandeis’ Process:
· 1) Is the event that gov’t wants to prevent imminent?
· It’s going to happen soon, and more speech won’t help
· 2) Danger is serious evil?
· Speech activity has to be related to imminent happening of serious evil
· 3) Is it advocacy of political speech or incitement?Two clear and present danger tests:
1) Whitney: strict scrutiny for imminent, serious evil/incitement
2) Dennis: gravity of harm must outweigh is probability 

· Advocacy: just talking about the danger
· Incitement: speech encourages/incites action, designed to get people to do something bad, right now
· Gov’t has compelling interest in preventing serious evil, only intervening when the danger is imminent
· Once incited, it won’t matter, more speech won’t help
·  this IS strict scrutiny (gov’t interest is compelling and it’s narrowly tailored to only be prevented when danger is imminent)

Dennis v. United States
· Statutes passed punishing people for being Communists, great fear that Russia trying to take over the world
· Different from clear and present danger cases – those are about overt activity where statute could be applied
· Here, the action regulated is covert
· “Gravity of evil discounted by its probability” becomes test
· Gravity of evil so huge (revolution, overthrow of U.S. gov’t) – even though low probability, possibility of harm outweighs
·  gov’t CAN intervene sooner (softer test, not as strict/narrowly tailored to imminent danger)

Court doesn’t like either test  Brandenburg

Brandenburg v. Ohio
· Members of KKK give speech, convicted under Criminal Syndicalism Act
· Taking Whitney concurrence approach, looking at the statute as applied to these facts
· Speech isn’t saying “take the building now, bomb the church now”
· KKK saying if things don’t change, then “we’ll take revengeance”
· They’re asking for people to join their march on Washington (legal)
·  it’s not incitement, it’s advocacy

New York Times Co. v. United States
· Top-secret study conducted into U.S. gov’t involvement in Vietnam
· Study given to another agency, member of agency wanted to publish it in the media  gave copy to the NY Times
· The Times vetted it through outside firm and in-house counsel – in-house counsel said it could be published
· Nixon president at the time, didn’t care initially, but advised he needed to seek injunction
· Post got copy  Justice Dept. filed for injunctions against the Times and the Post, case fast-tracked to Supreme Court
· Prior restraint case: most serious restriction on freedom of speech
· If it involves injunction (preventing you from doing something)  probably prior restraint
· Ex. A statute preventing conduct isn’t prior restraint because gov’t only punishes after statute is violated (subsequent punishment)
· Prior restraint = gov’t/court intervenes BEFORE action takes place – court reluctant to do that 
· J. Black’s concurring opinion
· 1st A says what it means, and means what it says – it says “no law shall abridge the freedom of speech”
· The press acts as a system of checks and balances on the gov’t power  policy argument, the NY Times and Post doing what they are supposed to be doing
· Not saying that public has right to classified information, BUT if you have it, 1st A makes it difficult to stop you from publishing it or punishing you afterward for doing so
· BUT, if you stole the information from the gov’t – 1st A doesn’t protect you
· Freedom of speech isn’t about access to information – the act of communication is what’s protected 
· J. Brennan’s concurring opinion
· Some cases where prior restraint would be proper, but narrow application
· Ex. If troops in transport, wouldn’t allow publication of their location (it would imperil their safety)
· Could be some circumstance where connection between speech and harm is so close and harm so serious that prior restraint may be necessary but would have to be something big)
·  strong presumption AGAINST prior restraint 

Texas v. Johnson
· Johnson and others demonstrating against renomination of Reagan – steals and burns flag, charged with desecration of venerated object
· Case is example of categorized speech  which category?
· Content-based: the act of burning a flag isn’t a problem (that can be done respectfully), it’s the message he’s sending
·  subsequent punishment of someone engaged in political speech that is content-based 
· Johnson using flag and burning the flag to communicate his disdain for the Reagan administration
· Is the regulation related to the suppression of speech?
· Why is the gov’t regulating this speech?
· If burning flag is speech, and gov’t is regulating because there’s fire hazard  that has nothing to do with content
· BUT if gov’t’s motivation is that they don’t like the message being sent  that’s content-based
· Here, TX is punishing Johnson’s speech (burning flag) because:
· 1) wanted to prevent breach of peace – burning flag’s message will offend people, cause breach of peach
· BUT, no disturbance occurred or was threatened to occur
· Using Brandenburg/Whitney – no imminent danger
· 2) want to preserve flag as symbol of national unity – there’s one message gov’t wants to convey with flag, burning flag in these circumstances sends the opposite message
· Doesn’t meet strict scrutiny standard (gov’t interest not compelling enough?)



	FREE EXERCISE OF RELIGION
3 Categories:
1. Religious Beliefs – protected absolutely
2. Profession of your religious beliefs – same level of protection as Freedom of Speech (strict scrutiny)
3. Religiously motivated conduct – protected by 3 categories below
·  is gov’t trying to regulate your beliefs or the way you express your beliefs?
· Beliefs transcend religion, profession of belief is FOS problem
· Religious speech protected in same way as non-religious speech

Religiously-motivated conduct (more challenged to determine) – 3 Categories:
1) If gov’t is prohibiting certain activity because it’s religious  covered by Free Exercise Clause – regulation subject to strict scrutiny 
· Chruch of Kubuni is leading case concerning Santeria religion, which practices animal sacrifice
· Ordinance passed to outlaw ritual animal sacrifice  question of whether that violates Free Exercise Clause
· 1. Is law neutral from religious perspective?
· 2. Is the law one of general applicability or largely only applicable to religious activities?
· If yes to either  law directed at prohibiting conduct because of its religious nature (unconstitutional) 
· Ordinance in Kubuni aimed at sacrificial killing, not just killing of animals generally, AND ordinance passed after Santeria temple came into town  NOT a neutral ordinance, but one aimed at the Santeria religion, purposefully aimed at prohibiting religious conduct  ordinance struck down
2) Religiously-based activity prohibited in spite of its religious character/nature
· Wisconsin v. Yoder- involved law with mandatory school attendance until age 16
· Omish community believes that sending kids to school off farm beyond 8th grade means kids lose their soul  refuse
· Parents raise Free Exercise Clause claim, assert that statute forces them to engage in activity against their religious beliefs
· Court found that FEC violated because statute substantially burdened the Omish community 
· BUT, completely neutral on its face, law of general applicability 
· Smith – Oregon has controlled substances act, made it illegal to possess peyote
· Native Americans participated in ritual ceremony, lost their jobs as result 
· Court held that because law neutral, no violation of FEC; law of general applicability – purpose not to regulate Native American religious practices
· Court said Yoder distinguishable because it relates to parents raising their children (but it doesn’t actually say that)
·  Smith is less user-friendly approach to FEC
· BASIC RULE: the Free Exercise Clause is not implicated if gov’t passes law that it knows will have impact on religious ceremonies if that’s not the aim/purpose of the statute 
· If gov’t passes law to regulate religiously-motivated conduct  strict scrutiny under FEC
· If it passes laws it knows might affect religious conduct, no strict scrutiny unless gov’t intended to target religiously-motivated conduct 
3) Gov’t passes law that doesn’t prohibit any activity, but places heavy burden 
· Triggers strict scrutiny – case example: 7th Day Adventists couldn’t be on Saturdays because it was against religion  not eligible for state benefits unemployment
· Imposes incidental burden – at one point triggered strict scrutiny but has not been revisited by court for long time  uncertain area of law
· **seems similar to nonpurposeful regulation (Category 2) rational basis
· Ides sees this as shrinking category

West Virginia State Board of Education v. Barnette
· Children forced to state pledge of allegiance, if they didn’t  expelled AND parents faced prosecution for truancy once expelled 
· Statute neutral on its face, general applicability  state should just be subject to rational basis IF it regulates conductBest to present law as a regulation of a belief – more protection for individual rights, absolute protection if belief regulated (more than conduct, which could be either rational basis/strict scrutiny)

· BUT does it regulate conduct or belief?
· Conduct categories: targeting religious conduct (strict scrutiny) and nontargeting (rational basis)
· State says purpose of statute is to encourage/foster patriotism, unity – which are both beliefs
· Statute forces students to affirm a belief they might not have – they might not pledge allegiance  can’t force them to affirm it
·  regulation is law regulating religious beliefs: protected absolutely
· Basically an absolute rule: gov’t can’t force you to affirm a belief – no exceptions have occurred before the court 

Locke v. Davey
· WA state has scholarship program for postsecondary students, awardees not allowed to use it to pursue degrees in devotional theology because WA has strict law preventing public funding of religious activity
· Davey awarded scholarship, wanted to pursue career as minister and theology major  not awarded any money
· Statute targets particular type of major [targeting religiously-motivated conduct] (devotional theology)  strict scrutiny, gov’t must have compelling interest and it must be narrowly tailored
· State not regulating belief, gov’t doesn’t care what he believes or how intensely he believes it – only that he can’t pursue that major with public funding
· Is it Category 3 (substantial burden)?
· It’s a lesser burden, just means that complying with statute doesn’t allow pursuit of that major, doesn’t require that he violate his religious beliefs. He can maintain them, but must give up benefits of the scholarship to pursue major
·  targeting religiously motivated conduct (majoring in devotional theology)
· It’s a spending program, it doesn’t prohibit anything – not subject to FEC except in exceptional circumstances like 7th Day Adventists case
· Court doesn’t want to get into state’s spending measures, and burden here too slight for Category 3  statute upheld 



	ESTABLISHMENT CLAUSE

Establishment Clause:
· “Congress [here refers to any institution of the federal gov’t] shall make no law respecting an establishment of religion”
· Three Propositions of EC:
· 1) incorporated to the states by the 14th A  no gov’t entity (fed. or state) may establish any religion (can’t designate official religion)
· 2) neither fed/state gov’t may favor one religion over another (may not discriminate between and among religions) – triggers strict scrutiny
· 3) neither fed/state gov’t may take any action that promotes religion in general
· **very controversial area
· 1) and 2) generally agreed upon 

Separation of Church and State [one theory]
· Gov’t has no authority to create officially recognized state church, to prefer one religion over another, to pass laws to aid one religion/many, to fund any religion
· Separationist theory – suspicious of any religious aid

Non-Preferentialist Theory
· Gov’t can’t discriminate among religions, but it may prefer religion over nonreligion
· Ex. Can’t prefer Judaism over Christianity, but CAN prefer religion over nothing
· If law would aid all religions equally, that would be good, just can’t have any preference  doesn’t like 3)
· Court appears to be moving in this direction

Historical Practices Theory
· Scope of EC should be based on historical practices, regardless of categories/theories
· Even if something seems to show preference, if it has been preferred historically  it’s okay
· Historical practices define Constitution when it involves power, NOT liberty
· If Congress has historically had power to do something  probably still does, but not for laws based on/related to liberty
· History not supportive of restricting liberties (slavery, not allowing women to vote, etc.)

Compromise Theories
· Gives justices who are in the middle something to work with 
· 1) Endorsement Theory – gov’t can assist religion, but can’t endorse it
· 2) Gov’t program that promotes religion is permissible unless it’s psychologically coercive 

Two big areas of EC:
1. Prayer in Public Schools
· Ingle v. Bidale: state of NY required recitation of prayer at beginning of school day
· Unconstitutional to require students to recite prayer
· Lots of passion on both sides, states attempted to pass laws to get around it (often struck down by court)
· Lee v. Whismen: nonsectarian prayer recited at high school graduation nonsectarian – struck down on coercion theory
· Promotes religion, violates 3)
2. Public Aid to Sectarian Schools
· Gov’t funds certain sectarian activities, but not others
· Ex. Bus transportation okay, providing nonsectarian materials (science textbooks, etc.)
· BUT not okay to fund excursions, etc.  too confusing
· Standard now: state CAN provide financial assistance to any private school (including sectarian schools) as long as parents make the choice
· State isn’t endorsing, parents are choosing to send kids to sectarian schools
· Won’t be okay if funding = endorsement 
·  EC does involve gov’t aid to religion – question is when does it become too much?

Town of Greece v. Galloway
· City council in Greece, NY would begin each town meeting with prayer
· Galloway and Stephens raised issue (prayers always based on Christian faith), and community was religiously diverse
· City council had 4 instances where other faiths were represented – but then went back to only Christian prayers  Galloway and Stephens sued
· Didn’t want to stop prayer practice, just wanted either:
· 1) more diversity in religions being represented (be more inclusive), OR
· 2) only nonsectarian language used in prayers (be more careful with language used in prayers, be sensitive to other points of view) 
· Underlying assumption in all the opinions favoring religion over nonreligion
· No single prayer to appease everyone
· Even if it’s true that EC does favor religion, impossible to write a prayer that wouldn’t favor any particular religion – impossible to write nonsectarian prayer
· Court bases opinion on historical practices theory – it’s been done this way dating back to first congress, legislatures have begun with prayer 
· No coercion, even though prayers said at public mtg
· No evidence in record that anyone felt any sense of coercion (but majority ignoring facts – only 4/120 meetings were non-Christian prayers)  that is a preference



	RIGHT TO BEAR ARMS – 2ND AMENDMENT

District of Columbia v. Heller
· DC law bands handgun possession, makes it crime to carry unregistered firearm AND prohibits registration of handguns 
· 2nd A: “a well-regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed”
· Court divides analysis between two clauses: 1) the operative clause “right of the people to keep and bear arms” and 2) “a well-regulated militia, being necessary to the security of a free state”
· Scalia (majority) says there is strong presumption that 2nd A right may be exercised individually, belongs to all Americans
· If Constitution meant to limit right to specific subset of people, it would have done so
· Arms refers to weapons, not specifically designed for military use, not employed only in military capacity  “keep and bear arms” not limited to military 
· BASIC RULE: Scalia claiming that the natural reading of the 2nd A guarantees an individual right to possess and carry weapons in cases of confrontation (BUT not unlimited, doesn’t mean it’s the right to keep and carry any weapon in any manner for whatever purpose)


	THE 14TH AMENDMENT

Citizenship
· State and U.S. defined in first sentence of first section of 14th A: “all persons born or naturalized in the United States, subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.”
· Second sentence: 3 parts (modern interpretations probably not what the men who wrote it meant)
· “no state shall make or enforce any law which shall abridge the privileges or immunities of the citizens of the U.S.; nor shall any State deprive any person of life, liberty, or property without due  process of law; nor deny to any person within its jurisdiction the equal protection of the laws”
· 1) Privileges or immunities
· Meant to apply to basic civil rights (those listed in Civil Rights Act of 1866 – Congress concerned Act might be unconstitutional  passed the 14th A)
· 14th A designed to validate the Civil Rights Act – protecting same rights as Art. IV privileges or immunities clause
· Meant to protect fundamental civil rights to property, to enter contracts, etc. AND to incorporate some of the BOR (originalist interpretation)
· Might have been intended to incorporate all of the BOR
· 2) due process clause probably only meant to protect procedure
· 3) equal protection probably meant states should all apply laws equally (since southern states were not doing that at the time)
· Civil Rights
· Rights of private citizens
· Right to enter contract (most significant to Ides)
· Right to own, inherit, transfer property
· Right to have access to the courts, to testify, to be a juror
· 14th A privileges or immunities clause meant to protect those rights – basically the right to participate in the marketplace 

14th A Due Process
· Entitles everyone to fair procedure before losing life, liberty, and property 
· Developed substantive component: what is liberty? What is property?
· How are they protected beyond procedure?
· There ARE additional protections
· Two types of Substantive Due Process:
· 1) First 8 Amendments in BOR (incorporation doctrine) [mostly noncontroversial]
· Ex. 1st A fully incorporated into due process clause of 14th A
· Four rights not included in 14th: (1) 3rd A quartering of soldiers, (2) 5th A guarantee of GJ indictment, (3) 7th A right to civil jury trial when amount in controversy above $25, (4) maybe 8th A guarantee against excessive bail – Ides isn’t sure, it might be
· EVERYTHING else in BOR 1-8 amendments incorporated 
· 2) 14th A protects substantive rights by incorporating other nonenumerated rights [very controversial]
· Rights that aren’t in the Constitution/BOR, but still considered especially fundamental 

State Action Doctrine
· 14th A says “no state shall…” (state/local gov’t)
· 14th A doesn’t limit purely private activity (neither do first 8 amendments) [BUT 13th A abolished slavery with regard to state and private action]
· State action = ANY part of the state: mayors, police, teachers, legislators, etc.
· Easy to determine when rights violated by person employed by any level of gov’t, BUT becomes difficult when party sued isn’t part of the state, but you want to attribute them to the state
·  must show that the private party’s action is attributable to the state
· Two approaches to state action:
· 1) Categorical Approach – 4 groups; if action fits into one of the groups  state action
· 1. Public Function: private party is doing something for public function 
· 2. Case involves judicial enforcement of private agreement
· 3. Joint activity between state and private person
· Conspiracy entered together
· State and private person have mutually-beneficial relationship by depriving someone’s rights
· 4. State endorses private activity that if done by the state would violate the Constitution 
· State affirmatively expressing “right” to discriminate 
· Remaining neutral not enough 
· 2) Broader Approach – is challenged action attributable to state based on two-part test of basic principles of the 4 groups 
· Does it make sense, under these facts, to attribute the supposedly private action to the state?
· Lugar two-part test: is the challenged action fairly attributable to the state?
· 1) is the deprivation caused by exercise of a right/privilege created by the state?
· 2) was the party charged with the deprivation fairly said to be a state actor?

Marsh v. Alabama (1. Public Function case)
· Company-owned town, company does everything, pays for sheriff, etc.
· Jehovah’s witness wants to  handout pamphlet on company-owned street, but ordinance prevents her, she claims she has 1st A right  she’s charged with violating ordinance
· Town has taken on all the characteristics of a municipality – people who live and visit town should be subject to protections of 14th A
·  what is the scope of the public function doctrine? It quickly expanded to case against the Democratic Party, violating 14th A by holding all-white primary elections. Court held that even though Party is private, it was performing public function in holding primary election  subject to 14th A
· BUT, scope limited – next case involved private utility company providing electricity, cut off woman’s power without due process
· Court held action valid – must be an area traditionally exclusively in the prerogative of the state
· Ex. Private schools perform public function, but schooling has not traditionally been exclusively the state’s prerogative
·  question about private prisons? They are performing public function that has traditionally been exclusively the state’s responsibility 

Shelley v. Kramer (2. Judicial enforcement of private agreements)
· Judicial enforcement of restrictive covenants based on race
· Individual bought home with covenant, willingly sold it to willing and able buyers who were Black
· State court upheld the covenant, found it enforceable because the covenant itself is constitutional (it is a private agreement between private individuals)
· Can’t enforce the 14th A against private individuals  why state action?
· Because the state, through its courts, made an enforceable power that would discriminate and violate the 14th A
· If covenant created by the state  unconstitutional
· If court enforces covenant  same coercion occurring, court imposing itself between willing buyer and willing seller
· Court using coercive powers as state judicial system to discriminate on the basis of race, participating in discrimination  covenant enforcement is state action (whenever court takes any action, it is state action)
· **make sure that what court is enforcing IS the discrimination (in order for it to be unconstitutional)
· If court is enforcing a provision of an agreement that is NOT discriminatory  not unconstitutional 
· BASIC RULE: if the court enforces the provision that says you must discriminate  violation of the 14th A
· If the court not forcing someone to do something that itself violates the Constitution  no 14th A violation 

NCAA v. Jerry Tarkanian (3. Joint Activity)
· UNLV member of the NCAA, by being member, must adhere to all NCAA rules
· Tarkanian is coach at UNLV, charged with violations of the NCAA  hearing held by NCAA, UNLV placed on probation and further sanctions threatened if Tarkanian not dismissed
·  Tarkanian files suit under §1983 against admin at UNLV, deprived him of right to property without due process – NCAA joined to suit, case in state court
· No question that UNLV is state actor, but is NCAA state actor for purposes of 14th A?
· Two types of joint activity:
· 1) Conspiracy
· 2) Mutually beneficial
· Not conspiracy, UNLV doesn’t want to get rid of Tarkanian, but they agreed to conform to NCAA’s rules when they became member
· Probably more mutually beneficial – UNLV stays in NCAA, NCAA gets UNLV to follow its rules
· There is an agreement: UNLV agrees to discipline Tarkanian in the way the NCAA wants them to
· Big benefit to UNLV to remain in NCAA – millions in revenue
· Don’t like the result of losing Tarkanian, but still enormous benefit overall to remaining member in NCAA
· NCAA (private party) is influencing the action of the state actor (UNLV)
· UNLV didn’t really have choice but to go along with NCAA’s rule?
· Majority finds that NCAA was not state actor but Ides thinks case should have gone the other way – court may have been afraid to federalize every controversy involving the NCAA and state schools

The Lochner Era – Substantive Due Process
· Court began using the Due Process Clause to guarantee substantive rights
· Fundamental liberty interests protected from deprivation without due process (property and liberty defined)

Lochner v. New York (since overturned, but still important)
· NY passes statute regulating how long/how many hours employees can work in bakeries
· Statute interferes with right of liberty to contract (recognizing basic civil right to enter contract)Liberties protected by the 14th A:
· Freedom from bodily restraint
· Right of individual to contract
· Right to engage in any of the common occupations of life
· To acquire useful knowledge
· To marry
· To establish a home and bring up children
· To worship God according to the dictates of your own conscience
· To enjoy these privileges long recognized at common law as essential to the orderly pursuit of happiness by free men 

· Right to contract on one side (individual right), police power on the other (state’s ability to regulate health, safety, and welfare of its citizens)  clear cut liberty problem
· State DOES have power to prevent an individual from making certain kinds of contracts – court has allowed states to regulate certain employment contracts for workers in mines  what about bakers?
· Do states and city gov’ts have power to regulate hours of bakers?
· Is it fair, reasonable, and appropriate exercise of police power? OR is it unreasonable, unnecessary, and arbitrary interference with right of individual to personal liberty?
· State believes working more than 10 hours in bakery is unhealthy BUT court finds law unreasonable as health measure
· Distinguish from mining and smelting – bakeries aren’t that dangerous, not as unhealthy
· Not as threatening to health as other professions (although dissent cites numerous studies demonstrating how unhealthy and dangerous being a baker is)
· Majority relies on “common understanding” that being a baker isn’t that dangerous  court substituting its judgment for NY legislature’s (improper)

Meyer v. Nebraska
· State statute makes it unconstitutional to teach foreign language to any student who hasn’t passed 8th grade
· Court found it unconstitutional because it interfered with rights of parents 
· Not freedom to contract, something different
· Lochner era includes right of parents to raise their children, right to learn, right to seek knowledge (first case to cite right to marry)
· Can’t forbid parents from teaching their children German

Pierce v. Society of the Sisters
· Oregon statute requires all children 8-16 to attend public schools
· Court finds unconstitutional, can’t force parents to send children to any particular school – parents retain right to control child’s education, decide which school they will attend 


Substantive Due Process: The Post-Lochner Era

Ferguson v. Skrupa (economic due process)
· Courts not to sit as a superlegislature, due process clause provides no authority to strike down exercises of the police power that don’t violate the Constitution
· If Constitution doesn’t impose duty on the Court  up to the Legislature to make determination 
· Court should presume that legislature passes laws appropriately, not court’s role to determine arbitrariness/unreasonableness
· Due process clause protects procedural due process, not meant to create fundamental rights not listed in Constitution 
· Clearly eliminates Lochner, doesn’t address Meyers and Pierce
· State regulations of economic activity that don’t violate constitutional provisions must not be struck down by Court OR are only subject to rational basis test 

Griswold v. Connecticut
· Statute challenged is CT’s law forbidding use of contraceptives (justiciability satisfied when Ds prosecuted)
· State that regulates doctor is economic (he receives fees), BUT is allowed to assert rights of patient (3rd party standing)
· Foundational case – all liberties not enumerated in Constitution and BOR find authority in this case
· Wide range of opinions 5 person majority, but 3 concurring opinions and two dissents
· J. Douglass
· 1st A rights to speak, publish and assemble – right to assemble and freedom of speech would sweep in the right of association, it is within the penumbra of the 1st A
· “Zone of privacy” created by multiple amendments
· 3rd against quartering soliders, 4th against unreasonable search and seizure, 5th against self-incrimination  help support idea of privacy in marriage
· BUT don’t need privacy in marriage to make sure core principles of those amendments are met ( Douglass engaging in substantive due process, but not calling it that)
· J. Goldberg
· Relies heavily on 9th A – meant to make sure that the lest of 8 amendments not exclusive
· Just because something/some right not enumerated doesn’t mean it doesn’t exist
· 9th A allows text of BOR to be interpreted broadly
· J. Harlan 
· Because there’s DP clause in the 5th A – DP is concept itself
· 5th A due process has independent function  14th A is an independent guarantee of liberty and procedural fairness, more general and inclusive than specific prohibitions 
· First 8 amendments part of ordered liberty long established, but 14th A protects even more than that
· Due process has not been reduced to any formula – court’s decisions represent balancing of respecting liberty of the individual and demands of organized society 
· BASIC RULE: identify the right as specifically as you can (close proximity to something already identified by the court)
· Here, right is to privacy in the intimate details of a martial relationship
· Don’t have to rely on text, 14th A has its own bottom
· U.S. has long history and tradition of family  privacy in marriage is part of system of ordered liberty
· It plays role in our society, it’s established – the court is not just picking and choosing between rights
· Because the right at issue is so fundamental and well-established – state should be subject to strict scrutiny 
· J. White Concurring
· Agrees with substantive due process, should be subject to strict scrutiny
· The statute’s ban on contraceptives isn’t tailored to the state’s interest/purpose – how does applying statute to married couples help prevent illicit activities? Law doesn’t work  irrational
· Even if law challenged doesn’t violate some fundamental right, you can still always argue that it’s irrational
· J. Black and Stewart Dissenting
· There is no constitutional right to privacy – it’s one thing to interpret the text broadly, but another to import a right 
· Substantive due process supposed to be gone with Ferguson
· 9th A not meant to be interpreted as broadly as majority says it is – only meant to support idea that state powers not subject to federal invasion 


	ABORTION

· Economic substantive due process doesn’t exist as practical tool for challenging state/federal law
· Highly deferential standard for rational basis for economic rights
· Some remnants come up, but after Ferguson, court has consistently deferred to the legislature 
· Non-economic substantive DP got new life in Griswold
· 1) incorporation of BOR, most apply to states same as nat’l gov’t (easy, just apply the amendment standards)
· 2) non-textual fundamental rights protected, subject to strict scrutiny (privacy in marriage, liberty interests deemed fundamental – but fairly small range)
· 3) non-textual liberty interests that aren’t fundamental subject to rational basis, BUT different rational basis than economic substantive DP
· Most rights protected by Constitution fall into 1)
· Fundamental = subject to strict scrutiny
· Right to marry (what does it include), opposite sex clearly fundamental – under either substantive DP or equal protection right
· Parental rights – to live with children, decide on their education
· Right to family integrity, right for family to live together
· Right of intimate association (to live intimately with non-family)
· To reject unwanted medical treatment
· Right to terminate pregnancy
· Sexual intimacy, not just in context of marriage
· Nonfundamental = subject to rational basis
· Right to education 

Roe v. Wade
· Decided at time when many states were revisiting abortion statutes, moving from prohibitions to regulations, loosening up standard (but not TX) 
· Texas statute is criminal statute – makes it crime to procure abortion unless there is danger to mother’s health 
· TX’s justifications for statute:
· 1) medical concern for health of mother
· 2) protection for prenatal life
·  court says both legitimate interests 
· Court using “right of privacy” – but probably more about personal autonomy
· Right to privacy broad enough to encompass woman’s decision whether/not to terminate her pregnancy
· Court thinks it falls under 14th A, but not much constitutional analysis (court focuses discussion on burdens/detriments imposed on women by abortion prohibitions)
· Could have been analyzed through equal protection analysis (would have been decided more narrowly)
· Also could have been analogized under penumbra of parental rights/right to sexual intimacy, J. Harlan’s continuum of fundamental rights – but majority just leapt to decision, concluded right to privacy broad enough (made decision too easy of a target because not much constitutional analysis)
· BUT, because court finds it to be fundamental right – it IS subject to strict scrutiny  TX needs to demonstrate compelling state interest that is narrowly tailored 
· Court creates solution in three trimester approach – once baby reaches point of viability  state may regulate pregnancy
·  during 3rd trimester, state has legitimate and compelling reason to outlaw abortion unless health of mother at stake
· Problem is that court came up with solution
· Maybe better to tell TX legislature to go back to the drawing board and rewrite statute (rather than Court coming up with solution on its own)

Planned Parenthood of Southeastern Penn v. Casey
· Announces how laws regulating abortion should be assessed – at issue is another statute trying to regulate 2nd trimester
· Informed consent for minors, waiting periods, husband’s consent, reporting requirements all included in statute
· All upheld except for husband’s notification and consent req’t
· Fundamental rights on a spectrum – some running most fundamental (subject to most scrutiny) – others not as fundamental (subject to less scrutiny)
· Roe decision not workable – when overruling prior supreme court jurisprudence, the court considers:
· Whether the rule has proved to be intolerable in defining practical workability
· Whether the rule is subject to a kind of reliance that would lend special hardship to consequences of overruling (would add inequity to the cost of repudiation)
· Whether related principles of law have so far developed as to have left the old rule no more than a remnant of an abandoned doctrine 
· Whether facts have so changed/come to be seen so differently, so as to have robbed the old rule of significant application/justification
· Trimester approach too restrictive on states – up to point of viability state free to regulate as long as it doesn’t impose undue burden on mother’s choice
· Post-viability, state can ban abortions as long as there’s exception for mother to choose to protect her own health and well being 
· Undue burden: has purpose OR effect of placing substantial obstacle in path of woman seeking abortion
·  not as strict as Roe
· Incidental effect (ex. making abortion more expensive, etc.) not enough to be an undue burden
· BASIC RULE: states can’t ban abortion OR place an undue burden on a woman’s choice
· Any undue burden is unconstitutional (not even subject to strict scrutiny)


	THE RIGHT TO SEXUAL INTIMACY

Lawrence v. Texas
· Marbury about interpreting the written constitution, this case about interpreting what’s not written in the Constitution 
· TX statute makes it a crime to engage in “deviate sexual intercourse” (sex between same-sex couples)
· Case revisits Bowers (where court decided there was no fundamental right to engage in homosexual sodomy AND that GA had rational basis for law  statute upheld)
· Majority develops idea that certain liberties are protected, private lives of adults in matters pertaining to sex
· Bowers decided too narrowly – should have instead considered issue as right to engage in private conduct, sexual behavior in the most private of places
· Statutes here seek to control personal relationships within the liberty of persons to choose without being punished as criminals ( Kennedy saying that the right to engage in sexual conduct is part of liberty – but not calling it a fundamental right directly)
· O’Connor’s concurring opinion: state’s interest in moral disapproval of conduct is not legitimate to satisfy even rational basis – state can’t draw moral distinction between groups of people 
· Even though TX passed law based on morals (assuming general populous believes homosexual conduct is immoral) – that’s not a sufficient reason for upholding a  law
· State has to show more than just “it’s immoral” – have to say why, have to give reason – TX fails to do so
· Scalia’s dissent – defends Bowers, only a fundamental right if it’s deeply rooted in this Nation’s history, if it’s always been protected
· There was never protection for sodomy/homosexual sodomy  it’s not a fundamental right 
· Scalia thinks the general population’s views on morals is a legitimate state interest (huge disagreement between him and Kennedy on this point)


	EQUAL PROTECTION

Difference between Substantive Due Process and Equal Protection
· Substantive DP is justifying gov’t intrusion, EP is asking why the law treats groups differently – have to justify the means
· ALWAYS ASK: what’s the classification? (who is the differently-treated group – MAKE SURE TO IDENTIFY IT)
· What’s the basis for the classification of the differently-treated group?
· Ex. Group A is treated differently than Group B  gov’t must say why (and depending on classification, statute/law allowing for different treatment will be subject to strict scrutiny, midlevel scrutiny, or rational basis)
· EP is the core of the 14th A – to protect against discrimination based on race/national origin

Yick Wo v. Hopkins
· Ordinance that allows only operation of laundries in brick buildings – if laundry operated in wooden building  need permission from Board of Supervisors
· Usually, a state court’s interpretation of a statute is accepted by the Supreme Court and not revisited, BUT here Supreme Court reject state court’s interpretation that the statute gives discretion to the Board of Supervisors 
· RARE, unusual, only done if Supreme Court believes state court isn’t fully disclosing how the statute operates OR if interpretation is a subterfuge to avoid constitutional scrutiny
· Court finds that arbitrary line is drawn between brick and wooden buildings
· Statute is facially neutral  discrimination occurs as applied 
· Forms of statutory discrimination:
· 1) on its face – with text used in the statute (easy to determine)
· 2) by design – text written so that it applies unequally to discriminate 
· 3) as applied – statute enforced unequally (have to look at how it is being applied, against whom, etc.)
· 4) disparate impact
· Here, ordinance is being applied in discriminatory fashion – 200 Chinese denied o operate wooden laundries, 80 others (not of Chinese ancestry) were granted permission  raises inference of racial discrimination 
· No strict scrutiny applied; once court found that the ordinance discriminated based on race – it was held to be unconstitutional 
· Once court concludes there is racial discrimination  that’s the end of the case, statute unconstitutional (until Plessy v. Ferguson doctrine of separate but equal)

Korematsu v. United States
· Fred Korematsu charged with crime for staying in an area that was deemed “military area”
· Facially discriminatory, order only applies to people of Japanese ancestry  classification based on race, obviously intentional 
· J. Black says that any law based on race – suspect classification  subject to strict scrutiny (different, changing standard from Yick Wo where once racial discrimination was found, statute held unconstitutional violation of 14th A)
· Strict scrutiny is test to determine that gov’t is NOT doing something based on animosity to a protected class – suspect classifications say “it looks like you are  we’re going to use strict scrutiny to make sure that you’re not”
· Majority finds that the order was justified because military perceived an emergency, fear of espionage and sabotage  military reasonable in issuing order for exclusion from military areas (necessary to protect safety of the nation during time of war)
· Oddly deferential to military to qualify for strict scrutiny, more of balancing test
·  suggests that the court is more deferential, that protections for individual rights not as strong during war time
· J. Murphy Dissent (applies strict scrutiny)
· Evidence relied on for order doesn’t justify it – all the reasons given are racist suppositions about people that are not founded
· Gov’t has statute (Order No. 34 that authorized removal) premised on race  should be immediately suspect and subject to strict scrutiny of the facts
· Doesn’t meet strict scrutiny test and is obvious racial discrimination 

Brown v. Board of Education
· Basic question of Brown – should Plessy be overturned?
· Segregated schools are not equal, and cannot be made equal
· History is inconclusive, unclear what framers intended for public schools, but it wasn’t the same system – broad public education was not on anyone’s radar at the time the Constitution and BOR was written (or 14th A passed)
· Case focuses on the facts, the reality of public education – essential in modern society to be educated  public education must be offered equally
· Can’t measure schools by tangible factors – there are intangible things that offer students opportunity
· Benefit of education in premier schools are the connections, the people that put students into mainstream white society 
· C.J. Warren uses EPC to sustain his argument
· Laws that discriminate against African Americans violate the EPC
· Facts show that there IS discrimination in segregation  segregation violates the EPC

Loving v. Virginia  [hybrid case: race discrimination and fundamental rights case (right to marry)]
· Statute provides that no white person may marry a nonwhite person, and no nonwhite person may marry a white person
· State saying that since both white and nonwhites are being punished equally – there’s no equal protection issue, not discriminating in the application of the law
· Whatever statute does is intentional – but how it is racially discriminatory?
· Statute is only triggered by the racial composition of the couple  it IS racial discrimination  subject to strict scrutiny
· Only thing that can be gathered by state’s materials is intent to promote white supremacy  no compelling state interest
· Also includes fundamental right to marry (could be significant to gay marriage argument – statutes against gay marriage only triggered by sexual orientation of the couple  gender discrimination?)

Washington v. Davis
· Test 21 used to determine eligibility for police training program
· Dept. can’t show its relevance to job performance, but test has disparate impact on excluding Black applicants
· District court says even though it has disparate impact and no relevance to job performance, it is relevant to the training program AND dept. took affirmative steps to recruit Black applicants  no violation of the EPC
· BASIC RULE: when challenging a statute based on disparate impact, HAVE to show that the state has a discriminatory intent
· Just showing that the statute has a disparate impact not enough
· Have to get the court to label a practice as having a discriminatory intent in order for strict scrutiny to be applied (hard to do)
· Intent points court to the classification – does evidence suggest intent? (intent labels the suspicion, heightens scrutiny)
· Intent almost always going to be based on inference – enough facts to make court suspicious that race was the discriminatory factor
· Doesn’t have to be evidence that designers of law actually had intent, just enough to make the court suspicious 
 

	RACE-BASED AFFIRMATIVE ACTION

· Using race as a plus/dispositive factor in hiring, college admissions, gov’t grants, etc.  more minority representation in gov’t programs
· First examined in Bakke
· J. Powell announced court’s opinion, argument between Powell, Brennan, and Marshall about what the level of scrutiny should be
· Brennan and Marshall think it should be lower level of scrutiny, more deferential because 14th A meant to protect minorities and affirmative action meant to benefit minorities
· Powell thinks AA programs should be more narrowly tailored
· Race can be plus factor, but not part of a quota
· Hard to figure out the difference – gov’t and public universities had to experiment with their programs
· BUT, Court eventually adopts Powell’s approach
· Grutter and Gratz two most important cases, Grutter says standard should be strict scrutiny for all affirmative action cases  identical to all race discrimination cases 
· BUT, compelling gov’t interest may be defined differently
· Grutter’s policy upheld – race one factor considered, but not dispositive
· Gratz policy struck down – minority applicants automatically granted 20 points upon applying (only 100 need for admission) – court says that’s not narrowly tailored 

Fischer v. University of Texas
· Bakke, Grutter, and Gratz establish that any AA based on race must be subject to strict scrutiny
· Whether program is narrowly tailored must be determined by the court, not by the university 
· General acceptance that diversity IS a compelling gov’t interest – question focuses on whether the program adopted is narrowly tailored

Schuette v. BAMN (By Any Means Necessary)
· Reitman – CA adopted provision that allowed homeowners to discriminate on the basis of race (CA Fair Housing Act)  state action because state endorsing racial discrimination 
· Hunter – Fair Housing referendum, made it harder to protect against racial discrimination 
· Here, statute makes affirmative action illegal
· BASIC RULE: IF motivating factor for a statute is to change a process and make it more difficult to protect racial minorities OR to provide a race-based remedy  subject to strict scrutiny 
· Court doesn’t apply that test here, instead finds that Constitution doesn’t require AA programs, state decided not to have one – that’s fine
· BUT, Ides points out that under case law – should have been subject to strict scrutiny, because statute makes it harder (impossible) to provide race-based remedy
·  in context of AA, it’s okay for states to abandon affirmative action without being subject to strict scrutiny


	GENDER CLASSIFICATIONS

· Only difference between race and gender under the EPC is the level of scrutiny the court applies
·  easier to discriminate based on gender than on race (but Ides says that is changing)
· Midlevel scrutiny: 
· Standard for gender discrimination and discrimination based on illegitimacy – closer to strict scrutiny than rational basis
· It’s not really in the middle

United States v. Virginia
· VMI is an extremely renowned all-male school in the Southeast (military academy); uses the adversative method (very intense, basically marine boot camp)
· In early 90’s, women began applying, making inquiries – would get no response  U.S. filed suit seeking remedy to equal protection violation
·  Does VMI’s all-male policy violate EPC?
· District court says no, Court of Appeals reverses, gives VMI three options: (1) admit women, (2) create parallel institution for women, or (3) go private
· VMI goes with (2), creates VWIL for women, but it’s not military style – addresses types of learning the state believes women will most benefit from
· Case gets to Supreme Court – clearly gender discrimination on the face, and clearly intentional: classification based on gender and intentional  state must provide justification 
· Majority’s standard for gender discrimination: state must offer/demonstrate an exceedingly persuasive justification for the discrimination
· Court concerned about laws based on generalizations about proper roles for men and women – stereotyping for either gender is problematic (but gender affirmative action programs more widely accepted than those based on race)
·  state must show important governmental purpose AND it has to be the real purpose, has to be legitimate 
· Different from rational basis, where any purpose/reason will do
· Has to be non-gender based purpose, NOT based on the proper roles for men and women AND the differential treatment must be substantially related to furthering/advancing that gov’t purpose
· If there are gender-neutral alternatives to meet the gov’t purpose  the law is not substantially related
· At LEAST, the state must show an important gov’t purpose substantially related to the different treatment 
· State says that it’s program is all-male because it wants to offer a diversity of options in higher education
· Also, it would have to modify the adversative method if women were admitted, that would take the experience away from men, and wouldn’t allow women the same experience either  can’t be coed
· Court says that diversity if higher ed is a legitimate state goal, BUT no evidence that VA adopted/maintained the policy because they were trying to promote diversity (that’s not the real reason – legit purpose but it has to actually be the state’s purpose) 
· AND predictions of problems with going coed have been offered before and proven untrue (medical school, law school, etc.)  nothing here proves that the adversative method would be destroyed by going coed, just another generalization like those that have been disproved before
·  NOT exceedingly persuasive, not a good enough reason
· Remedy – should be to eliminate the discrimination/violation – to take action that remediates the discrimination (remedy here not close to enough, VWIL not close to being a parallel institution, and VMI couldn’t afford to go private  had to admit women)


	NON-SUSPECT CLASSIFICATIONS

City of Cleburne v. Cleburne Living Center, Inc. 
· BASIC RULE: all persons similarly situated should be treated alike – 14th A
· All statutes discriminate in some way, BUT must be rationally related to a legitimate state interest
· Deferential to legislation as long as rationally-related
· BUT, when statute classifies by race, alienage/national origin  subject to strict scrutiny because seldom relevant to achievement of legitimate state interest 
· General rule is to apply rational basis unless statute based on race/national origin (strict scrutiny), or gender/illegitimacy (midlevel scrutiny) 
· City ordinance requires special use permit for group homes operated for persons with mental retardation
·  issue is whether mental disability should be treated as a suspect/quasi-suspect class
· Should it be subject to rational basis (like age) or heightened review (like gender and race)?Equal Protection Levels of Scrutiny:
1. Strict scrutiny – must be compelling gov’t interest, narrowly tailored
2. Midlevel scrutiny – must be sufficiently important gov’t interest, substantially related 
3. Rational basis – presume validity of political process, unless something is truly irrational (doesn’t make sense at all)
**If you represent a plaintiff – want to make case look like discrimination fits into a protected class (race, gender, national origin). If you represent a defendant, you want to make it look like it does NOT fit into a protected class. 

· Court says mental disability NOT a suspect class
· Not the same situation of political powerlessness because legislation is enacted to protect persons with mental disabilities 
· People with mental health issues do have a reduced ability to function in the everyday world  different that stereotypes of gender and race
· Court is reluctant to up the level of scrutiny, difficult to draw the line because ability varies significantly among people with disabilities 
· If everything is scrutinized  may encourage Congress not to act in this area, not to enact legislation that offers protections 
· BUT, still entitled to rational basis review and protection of fundamental rights
·  court looks at MR as a general matter, facts of this case won’t determine heightened review
· If goal is to hurt/demean a politically unpopular group  NOT a legitimate state interest, even under rational basis
· Never a legitimate interest, can never be the goal of legislation 
· Court finds rational basis not satisfied in this case – none of the reasons offered by the city are rational
· Concern that others in the neighborhood might have negative attitudes/fear – not enough to justify discrimination
· Objections of location near high school – students with learning disabilities attend the school  not a valid concern
· Location in flood plain – concern should apply to all group homes, not just those for mentally disabled
· Size of home and number of occupants who will live there – if home had people without mental disabilities, but the same size/number  it would have been approved  not a rational reason 

United States v. Windsor
· Windsor and Spyer married in Canada, marriage recognized in NY  NY began allowing same-sex marriages
· Spyer dies, leaves large estate to Windsor, DOMA doesn’t recognize same-sex marriage for federal law purposes  Windsor must pay $360,000 in estate taxes  challenges DOMA under 5th A (same as 14th A EP)
· Possible approaches:
· 1) heightened scrutiny: sexual orientation is not something that requires special legislative responses (distinguish mental disability)
· History of discrimination and prejudice, DOMA applies across the board to all federal law
· Sexual orientation has no relation to ability  similar to stereotypes based on gender and race
· 2) Loving v. Virginia: gender discrimination because gender of couple (same sex) is what triggers the statute  heightened review
· BUT, court takes neither approach, instead finds that purpose of DOMA is to demean same sex couples
· Court might be trying to write the opinion narrowly, but for future same-sex plaintiffs, have to build a whole new argument for same-sex marriage within a state – can’t win based on Windsor
· Only usable argument from case is to say that a state not recognizing same-sex marriage does so to demean gay couples
· BUT, states aren’t enacting legislation to discriminate, just not changing what they’ve always done
·  better to use Cleborn analysis, real rational basis 


	EQUAL PROTECTION AND FUNDAMENTAL RIGHTS

Equal Protection
· Usually analysis begins with protected class being defined, found, or not found
· Sometimes, EP bears on a fundamental right
· BUT some fundamental rights are only protected in the fact that access to them is equally protected
· Ex. the right to vote equally is protected, but the right to vote is not fundamental (and therefore not protected under substantive DP, the BOR, or the 14th A)
· Very few rights that are equal protection only – other fundamental rights can be worked into EP
· If the rights are fundamental (recognized by Constitution/substantive DP)  subject to strict scrutiny 

San Antonio Independent School District v. Rodriguez
· Comparison drawn between Alamo Heights school district and Edgewood school district
· Alamo Heights is the wealthiest district, Edgewood the poorest
· State gave equal amounts of funding per student to both districts, but also allowed for funding based on property tax base
·  ends up that per pupil, Alamo Heights gets $594, Edgewood get $356  Edgewood students bring class action lawsuit, claim based on discrimination on the basis of wealth; based on fundamental right (education)
· Supreme Court reviews to determine whether:
· 1) suspect class is disadvantaged  heightened scrutiny if yes
· 2) impinges on fundamental right  heightened scrutiny if yes
· If no to either of these  court will apply rational basis (no midlevel scrutiny at the time)
· Three categories for suspect class based on wealth:
· 1. Indigent – can’t afford payment, completely barred from receiving benefit
· Level of poverty completely denies some gov’t benefit
· Court has applied heightened scrutiny in these cases
· BUT, here students are receiving education  not completely barred from receiving gov’t benefit 
· [wealth not a suspect category, but in certain situations, indigency does offer more protection: state pays for first appeal for criminal defendants, same with voting, right to access the ballot]
· 2. Comparative Wealth
· There’s nothing to prove that these are distinctions between two extremes (between Alamo Heights and Edgewood, things aren’t as disproporationate as in other parts of the state)
· 3. Living in Wealthy/Poor District
· Doesn’t establish wealth discrimination, no poverty line that must be crossed – person could be poor and live in wealth neighborhood or wealthy and live in poor neighborhood (not true, court ignoring facts of the case)
·  court concludes that wealth/financial status NOT a suspect classification
· AND, no fundamental right to receive a benefit – our Constitution doesn’t provide that, doesn’t give affirmative rights
· Qualifying education as fundamental right would mean the court is imposing an affirmative burden on the gov’t to provide some threshold level of education (court hesitant to do that)
· BASIC RULE: education is not a fundamental right; wealth discrimination not a suspect class  rational basis applied
· State’s interest – promoting local autonomy and participation in schooling with use of local funding
· Freedom to promote more money towards education if desired – promote competition, innovation between school districts  majority finds that is rational 
· BUT, law actually prevents Edgewood from ever competing on the same level because the value of Edgewood’s properties will never allow them to equally fund education as compared to Alamo Height’s property values 
·  mistake by Powell, system TX set up is NOT rational

Plyer v. Doe
· TX statute denies free public education to students who are undocumented, requires payment of tuition  discriminates against group of children in context of education, based on undocumented status
· Court finds that children of undocumented persons are not a suspect class, BUT children are distinguishable from their parents because they don’t have control over their situation
· Not a quasi-suspect class either  states free to discriminate against undocumented persons on rational basis
· BUT, here there are vulnerable children being effected
· Education is not a fundamental right, BUT it’s also not some bare gov’t benefit, it’s essential to life in modern society (Brown)
·  state must have some sensible, rational basis (slightly higher standard, taking rational basis seriously)
· State’s interest: want to discourage illegal immigration, educating undocumented students costs the state extra money
· Legitimate goals, but court says NOT rationally related to policy
· It is a minimal expense (if any) to educate undocumented students AND restricting access to education not enough to discourage immigration – people come for work, not for education
·  this is not traditional rational basis, this is Marshall’s sliding scale (look at classification, look at importance of interest and effect of legislation. The close the right gets to an explicit constitutional guarantee – the more protection it’s entitled to)
· ** when classification is mixed up with something that is arguably a fundamental right  court might take closer look [rational basis PLUS]
 

	ENFORCEMENT POWER

13TH, 14th, and 15th Amendments all have enforcement clauses
· Basically the same as mini necessary and proper clauses 
· §1983 allows individual to bring action against the state (against state actor) who violates the person’s individual, constitutional rights
· Incorporated rights, substantive rights, equal protection
· Legal relief: damages and injunction
· Remedial statute: Congress created it, passed it, designed to remedy violations of the substantive rights guaranteed by the 14th A
· Parallel enforcement: must show all the elements of a constitutional violation
· Also sometimes used as a preventive measure and to interpret the 14th A  what is the scope of the 14th A beyond remedial statutes?
· Kind of like commerce clause: if Congress is regulating something that is literally interstate commerce  no problem (if it goes beyond, that’s issue)

City of Boeme v. Flores
· Religious Freedom and Restoration Act (RFRA) – statute that creates cause of action if any gov’t agency (all forms of law) substantially burdens the free exercise of religion (make that action subject to strict scrutiny)
· Congress saying it will enforce the 14th A (by incorporating the Free Exercise Clause) by providing cause of action and defense whenever a law/gov’t action substantially burdens the free exercise of religion
· Here, Catholic church denied building permit because located in historic district  denial of permit subject to strict scrutiny under RFRA
· Is this remedial legislation/parallel enforcement?
· It’s remedial in the abstract, but not in the context of the 14th A
· To be remedial, has to be redressing the violation of constitutional rights
· To pass that standard, RFRA needs to use the same standard as if the claim had been brought by an individual person asserted a FEC violation (need to be parallel)
· Congress doesn’t have interpretive power – they can’t enact legislation to change the standard of review the court will use/the conclusion it has arrived at for what is proper based on the Constitution Congressional Action:
1) Enacting remedial legislation (to redress violation of constitutional right) = always good, always okay
2) Parallel enforcement (enacting legislation that parallels the standards created by the court) = always good, always okay
3) Interpreting the Constitution and enforcing that interpretation over the Court’s = never okay
4) Middle area is preventive legislation 

· Congress could have passed legislation that protects a judicially-recognized right – here it would have been appropriate to enact legislation to protect against intentional discrimination based on religion/intentional acts aimed at religious practices (rather than neutral legislation that just so happens to burden a religion)
· Legislative history here shows that Congress did not have evidence of intentional discrimination based on religion, only neutral laws with incidental burdens – not unconstitutional under Smith ( Congress just trying to reinterpret Constitution, can’t do that)
· Proportionality: breadth of remedy must equally match the severity of the violation
· Remedy created by RFRA is extremely broad, applies to everything, everywhere
· Voting Rights Act was narrowly tailored (remedial legislation/parallel enforcement)
· [bookmark: _GoBack]RFRA still applies to federal law (no federalism concern there for impeding on state) – Congress can regulate itself  





 
