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Constitutional History, Text, and Structure
1. History
a. Drafted in 1789 as product of things that came before
i. Under English rule, Executive Power was supreme  US citizens hated this.
ii. The first state constitutions gave supreme power to legislative branch as a reaction  did not work.
iii. The result was a balance of powers between 3 branches.
b. Prior to Constitution, there was no central national government.
i. Every state had its own veto over the Confederation 
ii. More like a United Nations format for the states
2. What did the Constitution Establish?
a. Created a central national government, with direct power over the people of the United States
b. Vested that Government with certain powers
c. Structure for the Operation of the National Government
i. Established how state and federal governments related to each other
ii. Principal that if Federal Laws are valid, they trump all state laws that are contrary.
d. Imposes Specific Limits on the exercise of federal power
i. No Ex Post Facto
ii. Limits what state governments can do, as well
e. Amendments
i. Protects individual rights against the federal government and state governments.
f. MISSING DETAILS  litigation  constitutional law
g. Constitutional law is not just what you want it to mean, because it is so vague.  The history/legislative intent are crucial for its proper interpretation.
3. Text and Structure
a. Article I
i. Creates legislative branch
ii. Bicameralism – 2 houses; both must agree in order to pass laws
1. House of Representatives  represents every person in the population
2. Senate  represents every state
iii. Presentment – all proposed laws must be presented to the president for approval.
iv. Impeachment power divided between house and senate
v. §8 – long list of powers
1. Necessary and Proper Clause
vi. §9  - list of limits on federal power
vii. Limits on state powers and enumeration of federal powers
b. Article II
i. Creates the Executive Branch
1. Includes all regulatory agencies that are the federal government
a. Departments (Department of Justice, Dept. of Homeland Security, etc.)
b. Agencies (INS, Immigration Judges, etc)
ii. Vests power in the president
iii. Gives president the authority of commander-in-chief
iv. President is given the power to make all appointments to federal offices.
c. Article III
i. Creates the Judicial Branch
1. Only a supreme court created
2. No lower courts provided for in the document
ii. Congress has the power to design the judiciary
iii. Defines subject matter jurisdiction for the federal court.
iv. Supreme Court (9 justices and majority opinion is the law of the constitution)  Circuit Court of Appeal  US District Court
1. In Los Angeles, Ca: Appellate court = 9th circuit; trial court = Central District of California
v. Supreme Court Jurisdiction
1. Art. III, §2, cl.1 (Subject of jdx): “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the US, and Treaties made, or which shall be made, under their Authority;
a. to all Cases affecting Ambassadors, other public Ministers and Consuls – original jdx
b. to Controversies between two or more States;
c. between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.”
d. between a State and Citizens of another State;

e. to all Cases of admiralty and maritime Jurisdiction;
f. to Controversies to which the US shall be a Party;
g. between Citizens of different States;
h. between Citizens of the same State claiming Lands under Grants of different States;
2. Art. III, §2, cl.2 (Jdx of S. Ct.) – 
a. Original Jdx: “In all Cases affecting Ambassadors, other public Ministers and consuls, and those in which a State shall be Party, the supreme Court shall have original jdx.” 
b. Appellate Jdx: “In all the other Cases before mentioned, the S. Ct. shall have appellate jdx both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.” 
3. Art. III summarized
a. Federal “Judicial Power” Defined
i. Unless a case falls within one of the “cases and controversies” identified in Art. III, §2, an Art III federal court must dismiss the case for want of subject matter jdx.
ii. Congress exercises broad powers over the existence and jdx of lower national courts, within the limits provided by Art III.
b. Supreme Court Jdx
i. Original Jdx: S. Ct. original jdx is defined by Art. III.  It cannot be enlarged or diminished by Congress. (Marbury)
ii. Appellate Jdx (Congressional Power): The S. Ct's appellate jdx is vested by Art. III subject to congressional exceptions.  This congressional power may be subject to limitations arising from separation of powers principles and constitutional rights and liberties. (Marbury)
c. Discretionary Review: S. Ct. review of lower court decisions is almost entirely a matter of discretion.
d. Article IV
i. Full Faith and Credit Clause
1. One judgment in one state is enforceable in another
2. States cannot discriminate against out of state citizens
3. States are required to deliver fugitive slaves back to other states
4. Admission of new states and all guaranteed a republican form of government.
a. BUT new states cannot be formed from parts of or unions of already existing states.
e. Article V – authority to amend
f. Article VI – Supremacy Clause
g. Article VII – Ratification
h. Amendments
i. Bill of Rights – Amendments 1-10; technically only limits federal power.
ii. Civil Rights Amendments – (13, 14, & 15)  made the bill of rights applicable to the states as well.
Judicial Review
1. Parameters
a. Judicial Review – the authority of a court, could be a federal court or state court, to declare a law or any governmental action to be unconstitutional, which means without legal effect
b. If a law is claimed to be unconstitutional by judicial review  It is VOID.
c. Constitutional Interpretation Factors
i. Text
1. Close reading of the key words within the clause at issue
ii. Original Intent
1. The intent of the framers / “originalism”
2. Original Understanding – What did the people think the constitution meant when they originally read it?
3. Federalist Papers are very informative
iii. Structure – 2 key arguments
1. Division of federal government into 3 distinct branches
2. Division of power between federal and state government
iv. History and Tradition
1. Looking to the history shows the original intent, because of what the clause was written to deal with at the time.
v. Fairness and Justice
vi. Political Theory
vii. Social Policy
viii. Foreign/International/State Law
1. They look at persuasive authority to see if there is a better/different interpretation of the constitution which should be applied
ix. Supreme Court Precedent
1. Stare Decisis may win even though the justices don’t necessarily agree with it.
d. Each of the other branches of government may interpret the Constitution for itself within its own assigned sphere of action.
i. A government official who is a party to a lawsuit filed in federal court must adhere to the judgment, unless it is reversed on appeal
ii. A government official who is NOT a party to such a suit is also precluded from taking action that would thwart the execution of the court’s judgment. (Cooper v. Aaron)
e. Adequate and Independent analysis ONLY applies to state court decisions.
f. You can decide that state grounds are adequate if the federal law arguments can be completely removed, and it won’t change the outcome
g. Supreme Court has no authority to revise a STATE supreme court’s interpretation of STATE law.
i. Supreme Court can say a state law is unconstitutional, BUT can’t say it doesn’t mean what they say it does
2. Rules
a. Judiciary possesses a power to review actions taken by members of the executive branch, where the acts involve a nondiscretionary duty that was imposed by law.  However, if the executive officer is acting within his constitutional range of discretion, there is no justiciable issue to review.
i. Marbury v. Madison – a man is denied his commission for justice of the peace, and seeks a writ of mandamus to get it.  Held: he is entitled to the commission and a writ of mandamus is the appropriate remedy, BUT this court does not have jurisdiction.
b. The US Supreme Court has the authority to declare acts of congress unconstitutional / congress cannot add to the court’s original jurisdiction
i. Marbury v. Madison – Marbury relied on §13 of Judiciary Act in establishing that the US Supreme Court had original jurisdiction over his claim.  The court strikes down §13 of the Judiciary Act as unconstitutional, for it conflicts with the definition in Article III of the constitution for the jurisdiction of the Supreme Court.  The Supreme Court did not have original jurisdiction in this case, only appellate.
c. Constitution as Paramount Law in Court: opinion based on the premise that “the Constitution is to be considered, in court, as a paramount law.”
i. Article VI 
ii. Marbury v. Madison
iii. Cooper v. Aaron –  The Arkansas State gov’t challenges Brown v. Board of Ed.  By enacting contrary legislation.  Massive resistance to desegregation results.  The School Board then moves to delay desegregating.  Held: No delay would be permitted.  State officials have a duty to obey the federal court orders resting on the US Supreme Court’s Interpretation of the US Constitution.  The same holds true for lower federal courts and state courts.
1. May 17, 1954 - date Brown was decided and the day the duty to desegregate was established.
d. The Supreme Court Can review opinions from the highest state court that raise issues of federal law that were not decided on adequate and independent grounds.
i. Adequate Grounds Elements
1. Fully sustains the result (state law determines outcome)
2. Does not itself violate any provision of the constitution or federal law.
a. Procedural v. Substantive Grounds
i. Procedural Grounds are adequate if:
1. Procedure does not deny due process or violate any other constitutional provision
2. Procedure advances a legitimate state interest; AND
3. Procedure is applied in a consistent fashion.
a. Supreme Court is looking behind the holding here, to make sure it was fair.  If not, they will say…that can’t be your state’s interpretation of that rule.
ii. Substantive Grounds are adequate if:
1. If fully supports the result AND does not conflict with the US Constitution, with a federal statute, or with a federal treaty.
a. The state can always afford people more rights than the federal law, BUT they can NOT take them away
ii. Independent Grounds
1. State ground NOT premised on federal law.  
2. If question of independence is ambiguous, need a clause saying state law resolution was NOT dependent on federal law.
3. Application
a. The US Supreme Court can review state court judgments in cases that raise federal questions.  
i. Can only review if State decision was NOT adequate and independent. 
1. Antecedent exception – Supreme Court may review a question of state law that precludes the vindication of a federal right in order to ensure that the application of the state law advances a legitimate state interest and is not otherwise arbitrary
a. This occurs when the state says the opinion is adequate and independent, BUT the supreme court looks behind the interpretation of the state law to make sure they aren’t artfully trying to dodge federal law.
ii. Martin v. Hunter’s Lessee – held that the US Supreme Court could review the constitutionality of a decision by a state’s highest court.
1. Basis for decision: uniformity in interpreting the constitution.
iii. Cohens v. Virginia extended Martin to criminal cases as well.
iv. IF adequacy and independence are unclear  Supreme Court has judicial review.
1. If federal precedent is interwoven in the decision, then the supreme court will presume that you relied on federal law and it is NOT independent.
2. If a state court decision indicates clearly that its holding is based on bona fide separate, adequate, and independent grounds, the Supreme Court will not review the decision.
3. Michigan v. Long – a man is arrested for marijuana possession; he argues that he is being subjected to unlawful seizure, violating his 4th amendment rights; Michigan agrees with him; prosecution appeals to US Supreme Court, though; and they say that it is NOT a violation of his 4th amendment rights, according to the US Consitution.  If Michigan wants to afford him more rights, they can do so, but must base their decision on the Michigan State Consitution independently, because they incorrectly interpreted the US constitution.
b. Chadha – a man’s deportation is suspended by the Immigration Court, acting under the Attorney General, but then reinstated by the house of representative’s legislative veto.  Held: the one house legislative veto is unconstitutional.
i. Textual Argument – Bicameralism and Presentment are not upheld by use of a legislative veto.  Close reading of the text.
ii. Structural Argument – Article I states that Bicameralism and Presentment are necessary in order to legislate and revoke the authority of the Attorney General (that they had previously delegated to him)
1. Legislation = acting with the purpose and effect of altering the legal rights, duties, and relations of persons outside of the legislative branch, including the attorney general, executive branch officials, and Chadha.  
iii. Note – separation of powers argument is made by the majority as a structural argument, but used differently as a functional argument in the Justice White dissent.
JUSTICIABILITY
Parameters
1. In order for the Supreme Court to hear a case, all of the following must first be satisfied:
a. No Advisory Opinion
b. Standing
c. Mootness
d. Ripeness
e. No Political Question
f. Prudential Considerations
g. 11th Amendment
2. Policies Served by justiciability requirements: Separation of powers and limitation to an adversary context.
No Advisory Opinions
1. Must satisfty the Case or Controversy Requirement of Article III
2. Cannot have court ruling on a hypothetical question.
3. Must have adverse parties and a case/lawsuit
a. NO collusive lawsuits (pretending there’s a case/lawsuit)
4. The Supreme Court CAN issue declaratory judgment, but only if there’s an otherwise LIVE issue.
a. Must be sufficiently factually concrete.
5. Policy Served: The constitution should only be adjudicated when strictly necessary.
Standing
1. Parameters
a. Every time there are allegations about something happening in the future, a red flag should go up as to whether it is factually concrete
b. Every form of relief you claim must be connected back to the injury.  You can only get relief for the injury you are claiming.
c. Injury-in-fact is a continuum, the more abstract the claim, the less likely to be recognized injury in fact.  The LESS abstract, the more likely to be recognized as injury in fact.
d. Standing must be established separately for EVERY claim.
e. Plaintiff has burden of proof
f. Established both by Article III and Prudential Considerations.  Functional difference is that congress can only override the prudential considerations
g. Prudential Considerations
i. Something that the court adds that aren’t imposed by Article III, but court imposes in order to avoid interfering with other branches.
ii. One such consideration is that the court will not hear cases involving hard questions of domestic relations (family law)
iii. Flexible and Malleable  the court can “create” them in order to avoid difficult or controversial decisions.
2. Rule
a. Injury-In-Fact
i. Legally Recognized
ii. Factually Concrete
iii. Actual and Imminent
iv. Particularized to the plaintiff
1. No Generalized Grievances
a. Taxpayer
b. Citizen
2. No 3rd Party Standing
a. Exceptions
3. Organizational Standing
4. Zones of Interest Test
b. Causation
c. Redressability
3. Application
a. Injury-In-Fact
i. The injury must be one that is legally recognizable.  
1. Legally Recognized Interests
a. Ability to Enjoy the environment – Lujan
b. Economic Injuries – Hunts v. Washington State Apple Commission
c. Congress has the power to create legally recognized injury [like a slight rise in sea level]. – Massachusetts v. EPA
d. A person who is personally denied equal treatment. – Allen v. Wright
e. Complete nullification of a legislator’s vote. Legislative Standing (very narrowly applied)
i. Coleman v. Miller – legislators whose votes would have been sufficient to defeat or enact a specific legislative act have standing to sue if that legislative action goes into effect or doesn’t go into effect, on the ground that their votes have been completely nullified.
2. “Stigmatized injury” caused by racial discrimination is NOT a legally recognized injury.
a. Allen v. Wright – parents of black children sue the IRS because they are giving tax breaks to private schools that promote segregation, against federal law.   Their children have never tried to apply to these private schools and have been denied nothing.  Held: There is no legally recognized injury. A valid injury: someone personally denied equal treatment. (another claim…see below)
3. Dilution of political power is NOT a legally recognized interest.  Congress does NOT have legislative standing, when the executive branch is granted a Line Item Veto, which essentially dilutes their powers. [Invalid Legislative Standing]
a. Raines v. Byrd – congress passes Line Item Veto Act, which gives president authority to pass budgets/appropriations, and then just cross out single items at his discretion.  The nay-votes sue, because this dilutes their power, because he could cross out something they had bargained for in the bill.  Held: no standing, because the injury is too abstract, must actually be some instance where their votes are nullified, before they have standing to challenge it.  Further, all members of congress were damaged equally.
ii. The injury must be one that is factually concrete.
1. Lyons – a man is pulled over for traffic violation and knocked unconscious by a chokehold.  He sues for damages and injunctive relief.  Held: He does not have standing to maintain an injunction, because the injury is too speculative, it depends on him hypothetically being pulled over in future and being abused again.  [The injury that he collects damages for can NOT establish standing for an injunction.]
iii. Imminency Test – If the harm is projected into the future, it cannot be too speculative, or else it will not satisfy standing.
1. “someday intentions” are not enough to satisfy imminence.  How much more is necessary is unclear.
a. Lujan v. Defenders of Wildlife – an organization that has two women who have visited endangered species and intend to someday return, sues the secretary of the interior, for reinterpreting a law that they allege is incorrect.  The alleged injury was that the ladies might be denied the ability to see the species again, because the ESA was not requiring the Sec. of interior to consult with other federal agencies regarding foreign matters which could affect endangered species.  Held: no standing, for lack of a factually concrete injury.
i. Attempt to establish standing with environmental nexus, vocational nexus, and animal nexus, as well as both women’s claims.   to recognize these ideas would expand standing, and as an administrability policy, the court does NOT want to do so.
2. The larger the injury, the less the imminence is necessary.  Must look at the nature of the injury.
a. Massachusetts v. EPA – because the injury of global warming is so massive, the imminence of harm is not as big a concern of the court.
iv. Particularized Injury to the Plaintiff
1. NO Generalized Grievances
a. The court will NOT recognize generalized grievances.
i. Definition – a grievance, shared by everybody, that as a citizen of the US, one has a right that the government should comply with the law.  The alleged injury is widespread and abstract
ii. That many people are affected by an injury does not mean that it is a generalized grievance. 
1. Massachusetts v. EPA – Mass and other plaintiff environmental groups sue the EPA to get them to enforce the Clean Air Act against emissions on new cars.  Held: they had standing, though it was tenuous at best.  The court relaxed the standard because it was a state as a plaintiff, and Congress had identified a plaintiff’s right to sue for violations of the clean air act.
b. Citizen Standing
i. No standing as a citizen to challenge a government program, when the only injury is the government’s failure to comply with the law.
ii. No citizen standing to challenge judicial appointment alleged to violate the Emoluments Clause – Ex parte Levitt
iii. No citizen standing to challenge the secrecy of the CIA budget. – US v. Richardson
iv. Perry v. Schwarzenegger – Whether or not the proponents of a ballot initiative have standing to defend that initiative, when the state officials refuse to.  This is the Prop 8 case.  Is this an individualized injury to the proponents or simply a generalized injury to all?
c. Taxpayer standing
i. Parameters
1. This is a discussion of federal taxpayers only.
2. There is no state taxpayer standing to challenge state tax
3. There IS municipal taxpayer standing to challenge municipal taxes.
ii. Rule
1. No standing as a taxpayer to challenge a tax or expenditure, when the only injury is that taxes are being spent in a way that violates the constitution or federal laws.
2. Flast Exception
iii. Application
1. No federal taxpayer standing to challenge federal spending of taxpayers’ funds in general as inconsistent with the 10th Amendment  generalized grievance
a. Frothingham - taxpayer challenged that the federal maternity act that provided milk to mothers that could not lactate
2. No federal taxpayer standing to challenge executive action taken pursuant to the power to dispose of property under Article IV – Valley Forge Christian College
3. Flast Exception (very narrow)
a. Case facts – plaintiffs challenged the constitutionality of the Elementary and Secondary Education Act of 1965, because tax dollars were being used under this act to finance education in religious schools. Held: they had standing. Recognized the establishment clause as a “specific constitutional limitation” on Congress’s taxing and spending powers.
b. Dual Nexus Test
i. Taxpayer can establish a nexus between his status as a taxpayer and the challenged government action
ii. There is a nexus between that status and the precise nature of the constitutional infringement claimed.
c. Test in PRACTICE (never expanded beyond flast)
i. The Challenged statute was passed pursuant to Congress’s Taxing and Spending Power.
ii. The challenged statute violates specific constitutional limitations imposed on that Taxing and Spending Power.  [ie violates the First Amendment’s Establishment Clause] 
4. No federal taxpayer standing to challenge executive spending of congressionally appropriated funds, when the appropriation doesn’t specifically violate the Establishment Clause. 
a. Hein v. Freedom From Religion Foundation – the executive branch was using money from its general budget to finance faith based community groups.  Held: no standing because it wasn’t a specific appropriation to executive branch to spend on those groups, thus the violation was not pursuant to Congress’s Taxing/Spending Power; it was executive action, within his discretion.
2. Rule Against 3rd Party Standing
a. Parameters
i. This is a prudential rule, NOT constitutional.
ii. Lots of exceptions exist precisely because it is prudential
b. Rule
i. A party may not raise the rights of absent or hypothetical parties in challenging the legality of government action.  EXCEPT:
1. Hindrance to a 3rd Party
2. Law requires one to infringe on rights of a 3rd Party
3. Overbreadth
c. Application
i. Hindrance to a 3rd party. If there is a hindrance to the 3rd party, such that he does not have the ability to protect his own interests, AND there’s a close relationship between the parties, and he will be an effective advocate
1. Person bring the claim must have his own injury, and standing on his own
2. Must have a conceptual shared interest between the two
3. Campbell v. Louisiana – court allowed a white criminal defendant to assert the equal protection rights of black people who had been systematically excluded from serving on a grand jury.
a. Both shared the interest of having jury selection system free from prejudice
b. Injury to 3rd party was discrimination
4. Barrows v. Jackson – court allowed a white person who owned property subject to a racially restrictive covenant to raise the rights of non-whites in a suit filed against him for breach of that covenant as a defense
a. Shared interest – sale of the real estate
b. Plaintiff’s injury – economic injury; 3rd party – discrimination
ii. Infringe on rights of a 3rd Party.  If the party with Article III standing is challenging a law that requires him to take action inconsistent with the rights of the absent 3rd party.
1. Must also have a relationship between 2 parties.
2. Griswold v. Connecticut – a doctor is permitted to assert the privacy rights of his married patients to establish standing. A state bans contraceptives, and a doctor prescribes them to his patients.  He challenges the law’s constitutionality. (economic injury to doctor, and right to privacy for patients)
3. Craig v. Boren – female bartender is permitted to assert the rights of her male patrons, when law forces her to discriminate against them. (plaintiff injury is economic, and 3rd party is discrimination)
iii. Overbreadth.  If, in the context of freedom of expression, the Article III party’s claim involves a law that suffers from overbreadth.
1. A plaintiff to whom the application of a law is constitutional will be granted standing to challenge the constitutionality of the law on a theory that, as applied to other persons or in other circumstances, it may be unconstitutional under the 1st amendment. (injury to plaintiff IS the overbreadth)
3. Organizational Standing (2 rules)
a. Rule
i. An organization can sue on its own behalf
ii. An organization can sue on behalf of its members if:
1. Its members would otherwise have standing to sue in their own right
2. The interests it seeks to protect are germane to the organization’s purpose; AND
3. Neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.
b. Application
i. “Requires participation of individual members” = individuals seek money damages, NOT injunction.
ii. Lujan is an example of organizational standing.
iii. Hunt v. Washington State Apple Advertising Commission – NC created a statute that forbid any labels on apples, other than federal.  Washington Apples have other labels  injury is cost to remove, and commission sues on growers behalf.  Held: Though they were a state commission, versus a voluntary organization, they functioned the same and thus had standing.
4. Zone of Interests Test
a. Parameters
i. A prudential standing requirement that comes about when a plaintiff challenges governmental action under a federal regulatory scheme that does not directly regulate the plaintiff’s own conduct.
b. Rule
i. What is the legislative intent behind the statute?
ii. Was the statute meant to protect the interests of the plaintiff’s class?
c. Application
i. Bennett v. Spear – Endangered Species Act provides that any person may commence a civil suit, farmers are injured when the ESA issued a biological opinion cutting off their water rations to protect the shortnose sucker.  Held: the ranchers had standing.
b. Causation
i. Parameters
1. Every time there is a 3rd party involved between the injury and the act of the defendant, causation becomes an issue.
2. Plaintiff must be able to trace the injury to some act of the defendant.
3. Similar to proximate causation in Tort, in that the connection cannot be too remote as a policy argument.
ii. Rule
1. Challenged action was a “but for” cause of the injury.  
iii. Application
1. Allen v. Wright – Another claim is that the children are being robbed of their right to desegregated education.  This injury is recognized, BUT there is a causation issue, because it cannot be shown that forcing the IRS to stop the tax breaks will:
a. Force the private schools to change their admission policies.
b. Encourage a significant number of parents of children attending the private schools to transfer them to public schools if tuition went up. OR
c. That there are enough private schools getting the tax breaks to in fact make a difference in public school integration.
2. Massachusetts v. EPA – this case had very weak causation arguments, because it was dealing with Global Warming theory.  The Supreme Court allowed causation to be satisfied with a simplistic, generalized view.
c. Redressability
i. Parameters 
1. There must be something that the court can do to alleviate the situation.
2. Does not need to completely eliminate the injury, just ameliorate
ii. Rule
1. A favorable decision in the suit must “likely redress” the injury.
iii. Application
1. Massachusetts v. EPA - here they say that there is a “possibility” of redress and it satisfies.  Likely this was due to the fact that they were a “state as a plaintiff” and doesn’t weaken the test for all plaintiffs.  Dissent argued that the US contribution to global warming (the main injury) was negligible at best, so a favorable decision would not likely redress the injury.
Ripeness
1. Parameters
a. Red Flag - contingent upon future events
b. Whether the controversy has fully developed yet
c. Closely tied to prohibition of advisory opinions.  If not ripe, then potentially advisory.
2. Rule
a. A case must be sufficiently concrete to be worthy of adjudication.  Factors to weigh:
i. The probability that the predicted harm will take place
ii. The hardship of waiting to the parties if immediate review is denied
iii. The fitness of the record for resolving the legal issues presented
3. Application
a. Fitness of the Record
i. If it is a purely legal question, then it will obviously be fit.
ii. More facts  stronger claim
b. Abbott laboratories v. Gardner – pharmaceutical companies are forced to print the generic name of pills on bottles by new FDA regulation.  They challenge it, because the FDA is overstepping.   Held: the case is ripe
i. Probability – basically Immediate, because the admit they will press civil charges for non-compliance.  Enforceable upon publication of the regulation
ii. Hardship – If they wait for decision, will be hit with fines and criminal charges if don’t comply, or huge expense to comply, to later find it wasn’t necessary.
iii. Fitness – it is a question of legality of the regulation, so it can be easily resolved.

Mootness
1. Parameters
a. Whether the facts or law have developed such that there is no longer a controversy
2. Rule
a. If at any time during the litigation process adversity ceases, the case will be deemed moot and be dismissed, EXCEPT:
i. Collateral consequences
1. When a significant aspect of case is moot, but there remains at least some residual aspect of the dispute for which a judicial remedy may provide relief
ii. Wrongs capable of repetition yet evading review [2 elements]:
1. When the challenged action is of such short duration that full judicial consideration is not likely; AND
2. When the challenged action may recur with respect to the specific party raising the challenge
iii. Voluntary cessation of challenged activity
1. Voluntary Cessation will not moot a controversy UNLESS it can be established with fair assurance that there is no reasonable expectation that the party will “return to his old ways” once the case is dismissed.
iv. Class actions
1. If the class is certified, and one named plaintiff’s claim becomes moot, the class survives.
a. Just substitute someone else for the main party
2. If the district court refuses to certify the class, and the named plaintiff’s claim becomes moot, they can still appeal to certify the class.
3. Application
a. Collateral Consequences
i. Ex. That someone has served a sentence will not render a challenge to that conviction moot. There’s other ramifications for a conviction.
b. Wrongs Capable of Repetition yet evading review
i. Roe v. Wade is one such example.  Pregnancy doesn’t last for whole case, but can happen again.
ii. Sometimes this has been enforced in the abstract, as to a different party
c. Voluntary Cessation of Challenged Activity
i. City of Erie v. Pap’s A.M. – owner of a strip club sues city to get a law against public nudity overturned.  He wins.  They appeal, then he says he’s retiring, so it’s possibly moot.  Held: not moot, because he might start the business again, despite being 72.
ii. Repeal of local ordinances will not often render a case moot, whereas an act of congress would.
d. Class Actions

Political Question Doctrine (Prudential and Article III)
1. Parameters
a. Under some circumstances, issues are better suited to the legislative or executive branch, and thus they will NOT be judicially enforceable
b. Examples of when it comes up: Constitutional Amendment Process, foreign affairs, impeachment, self-governance
c. Essentially every time they hold that there’s no authority because it’s a political question, it also says that there is no violation of the constitution
2. Rule [2 elements]
a. Does the Constitution commit resolution of this issue to either the President or Congress?
b. Does the issue implicate the separation of powers?
3. Application
a. Commit Resolution to another branch
i. The Judiciary can decide whether the commitment to the other branch should be construed broadly or narrowly.
1. Powell v. McCormack – Is it a political question if an elected congressman is excluded from the House of Reps for refusing to fire a member of his staff and he wants to challenge that?  No, not a political question.  This was a very NARROW reading of the commitment to Congress to judge whether or not people were fit for congress.  Said that beyond citizenship, age, and residence, the judiciary could decide.
2. Nixon v. US – Nixon was impeached for lying to the grand jury.  He appealed because he was tried by a committee of the senate, rather than the ENTIRE senate.  The whole senate voted to impeach him, though.  Held: Was not justiciable, because the court held that this was a responsibility clearly given to the house and the senate by the constitution.  This was a very BROAD reading of the commitment to congress of the Impeachment duties.
a. Article I, §2 – House of Representatives has the power to impeach someone
i. Failed with Clinton, Johnson, and Justice Chase because Senate didn’t convict.
b. Article II, §4 – states how the high officers of the US can be removed through impeachment and conviction.
c. Article I, §3, cl. 6 – 2/3 majority vote from Senate is required to convict
b. Luther v. Borden – claims arising under the Guarantee Clause are nonjusticiable.  The Guarantee is political and must be enforced by Congress.
i. Article IV, §4 – The US shall guarantee to every state in this union a republican form of government.
c. Baker v. Carr – a vote dilution challenge to legislative reapportionment is justiciable and does NOT present a political question.
11th Amendment: Suits Against the States
1. Parameters
a. Actual Text - “The judicial power of the US shall not be construed to extend to any suit in law or in equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens of Subjects of any foreign state.”
i. Amendment itself only eliminated citizen-state and alien-state subject matter jurisdiction
ii. A state could still be sued for federal question issues (arising under) by literal interpretation
b. The 11th Amendment created sovereign immunity
c. No Stripping for State Law Claims
i. If one brings a claim against a state official for a state law violation, it can’t be done…because has nothing to do with the supremacy of federal law….so stripping doctrine doesn’t apply.
ii. State officials are thus shielded from liability for violation of state law
d. Suits Against Governmental Entities
i. 11th Amendment does NOT protect political subdivision like counties and municipalities from suit.  They are not part of the state under this interpretation
1. EXCEPT - If the subdivision is acting as an arm of the state, it may be afforded immunity.  
Factors:
a. If the entity is funded largely by state, and a judgment against it is paid by state  immunity
b. Extent to which the state controls it  immunity if lots
c. How the state has designated the entity
2. A State University is deemed to be the state for 11th Amendment purposes and is immune.  It is funded by state and controlled by board of regents appointed by governor. – Mascheroni v. Board of Regents
e. §1983 – gives a cause of action to any citizen against any “person” who, “while acting under color of state law” deprives the plaintiff of a federal constitutional or statutory right.
i. Cities, counties, and municipalities are persons
ii. States and state agencies are NOT persons under this statute
iii. “under color of state law” is satisfied by actions within the scope of employment
1. There is no Respondeat superior for government officials to the state, but someone who is wronged can sue both
iv. Common law immunity may protect the individual official, but NOT the political subdivision from suit.
v. Plaintiff must prove that the conduct causing injury was taken pursuant to an official policy or custom of the entity. 
f. Bivens – holding that a person can bring a suit for damages against state officials for a violation of a person’s federal constitutional rights.  Common Law analog to §1983 for federal right of action.
i. These actions are similarly protected by common law immunity and no vicarious liability.
g. Congress could specify that certain federal questions cases not be subject to stripping doctrine, thus making states immune to them completely.  
i. This carve out can be express or implied
1. Seminole Tribe of Florida v. Florida – holding that the court could not award an injunction requiring the governor or Florida to negotiate with local indian tribes as required by the federal Indian Gaming Regulatory Act, because congress hadn’t provided for such drastic enforcement, and they DID provide an intricate remedial scheme
2. Generally the court will not be willing to infer a congressional intent to bar use of stripping doctrine if a constitutional right is at stake, versus a statutory right where it would be easier.
a. For constitution more likely to need express statement from congress.
2. Rules
a. In any case in which the state is a party, the 11th Amendment bars the exercise of federal court jurisdiction over a state except in the following circumstances:
i. Suits brought against a state by the United States
ii. Suits affecting ambassadors, other public counsels and ministers
iii. Suits brought against a state by another state in the latter state’s sovereign capacity.
iv. Suits in bankruptcy
v. Suits brought against a state pursuant to a 14th amendment Abrogation of 11th Amendment immunity.
1. Clear Statement Rule
2. Pursuant to §5 of the 14th Amendment [see above]
a. NOT pursuant to an Article I enumerated power.
vi. Suits in which the state has waived its 11th Amendment immunity
1. Express, unequivocal, and voluntary
vii. Suits in which the Supreme Court is exercising appellate jurisdiction over a state court.
b. If it appears that a state is being sued in a situation not listed above, the following three inquiries determine whether or not the suit is barred by the 11th amendment.
c. Is a state a party to the suit?
i. state itself
ii. state agency
iii. Stripping Doctrine
d. What is the type of relief being sought?
i. Only Prospective remedies are permissible, NOT Retroactive 
e. Can the plaintiff recover retroactive damages from the Officer of the state personally?
i. Complete Immunity
ii. Qualified Immunity
3. Application
a. In any case in which the state is a party, the 11th Amendment bars the exercise of federal court jurisdiction over a state except in the following circumstances:
i. Suits brought against a state by another state in the latter state’s sovereign capacity.
1. Can only be invoked if it is the state suing on its own behalf or on behalf of a large portion of its population that would otherwise have no redress.
a. A state must have a direct interest in a legal controversy to sue another state in federal court. (it’s ok if residents of the state also benefit)
b. PA v. NJ – Holding New Jersey could NOT be sued in federal court by PA on behalf of its residents who were being charged a commuter tax by NJ for working in NJ.  It was not a substantial portion of the population
ii. Suits in bankruptcy
iii. Suits brought against a state pursuant to a 14th amendment Abrogation of 11th Amendment immunity.
1. Parameters
a. Can NOT be pursuant to an enumerated power.
i. Seminole Tribe of Florida v. Florida – holding that congress may NOT abrogate state immunity pursuant to any of its enumerated powers.  Only exercise pursuant to the 13th, 14th, or 15th amendment is appropriate.
b. Congress can use the 14th amendment to abrogate, though, because it was ratified after the 11th amendment and thus controls. [13th and 15th amendment could also be used, but never have been]
i. Fitzpatrick v. Bitzer – holding that the 14th amendment enabled congress to  subject the states to suit in federal or state court if necessary to enforce the equal protection clause.  Court believed that the 14th amendment operated to shift the balance of power between federal and state.
2. Rule
a. Clear Statement Rule - Must be unmistakeably clear in text of the statute that congress intended to abrogate immunity
b. Congressional power must be pursuant to §5 of the 14th amendment.
c. Abrogation of Immunity must be congruent and proportional  see 14th amendment test below
3. Application
a. Tennessee v. Lane – the court upheld Title II of the Americans with Disabilities Act, which prohibits discrimination against the disabled in the provision of public services in a case involving access to courthouses and court proceedings AND abrogates state sovereign immunity, allowing a right of action against the state.  Through massive amounts of evidence, plaintiffs showed that the group’s 14th amendment rights had been violated, and thus congress, through its §5 power was able to enact remedial as well as preventative measures.  Held: Valid exercise of 14th amendment power and Congress could abrogate state sovereignty here.
i. Congress can even limit state conduct that was not necessarily unconstitutional, as long as the legislation is congruent and proportional to the past 14th amendment violations.
ii. Rational basis test here, because that’s all age gets for scrutiny.
iii. Rehnquist dissent – says that the “as applied” analysis for proportionality undermined the entire point of the inquiry.  Thinks that Title II of ADA is grossly overbroad because it makes it someone’s right to get access to a Hockey Rink too, not just courts, and thus interpretive, and should not be upheld.  Moreover, Court has never held that someone had a right to make his way into a courtroom without assistance as a constitutional right
iv. Suits in which the state has waived its 11th Amendment immunity
1. A state can waive 11th amendment protection, but it must be done Expressly, unequivocally, and voluntarily
2. A state can waive sovereign immunity in state courts, but that does NOT mean they have waived it in federal court as well. 
a. If the state voluntarily removes a state claim rightly filed against it to federal court, then this is seen as waiver of its sovereign immunity in the federal proceeding
b. IF the state waived in state court, and it is appealed to supreme court, then the state is not immune, because Supreme Court has it’s judicial review.
v. Suits in which the Supreme Court is exercising appellate jurisdiction over a state court.
1. Though the 11th amendment prevents the Supreme Court from hearing the case as an original matter, they CAN hear it as an appellate matter.
2. South Central Bell Telephone Co. v Alabama – holding that the Supreme Court would NOT overturn the long established and uniform practice of reviewing state-court decisions on federal matters, regardless of whether the state was the plaintiff or the defendant in the trial court.
b. Is a state a party to the suit?
i. NOT the state:
1. A local government  city, town, country, township
2. Any local government agency  LAPD
3. State officials are NOT the state  see stripping doctrine
a. They are persons who in their official capacity may act under color of state law.
ii. Stripping Doctrine
1. Parameters
a. Stripping Doctrine applies ONLY to the 11th amendment
b. Must always sue a named state official
i. Can’t sue the office (governor), must sue the person (arnold)
c. Plaintiff must also make it clear, however, that it was an action of the state they are challenging, not an action of that individual personally
2. Rule
a. The 11th Amendment does not bar a federal court from enjoining any state official from violating any federal law.
b. One must bring suit against a party in his individual and official capacity
3. Application
a. Ex Parte Young – court created a legal fiction that when a state official acted contrary to federal law, the official is “stripped” of any state garb and transformed into an ordinary private individual
b. §1983 creates the right of action.  “persons” who can be sued include: cities, counties, and other political subdivisions of a state, as well as individual state and local government officials.
c. What is the type of relief being sought?
i. Only Prospective remedies are permissible, NOT Retroactive (not permissible)
1. Edelman v. Jordan – a man sues Robert Smith, the director of the Illinois Dept. of Welfare in individual and official capacity, seeking to enjoin him from violating federal law in the future by delaying in processing welfare applications and ALSO to recover benefits that have been withheld.  Held: Ex Parte Young shall be interpreted to only permit prospective recovery.  The benefits can not be recovered because it’s retroactive, but the injunction is granted.
ii. EXCEPT, one can recover retroactive damages from a government official personally.
1. Someone can recover damages for past action from the individual official directly if it’s sought solely from the individual’s own pocket.  This is not barred by the 11th amendment
a. This is true even if there is an indemnity agreement between the state and the official, because that is the voluntary assumption of the payment by the state.
b. If the suit against the individual involves the compulsory payment by the state in that it is obvious that the person could not pay, then it is barred.
2. Absolute Immunity
a. An official performing a legislative, prosecutorial, or judicial function is immune from suit.
3. Qualified Immunity
a. An official performing an executive function is immune from suit IF:
i. The legal rule or right in question was not clearly established
b. If the official knew or should have known that it was a violation of a right, then he can be held liable (assessed on an objective reasonableness standard)
i. Do not need to have case law directly on point with identical facts to put an official on notice, BUT that would be determinative
1. Hope v. Pelzer – police officer violated 8th amendment by subjecting a criminal to cruel and unusual punishment, for denying him water and making him keep his arms above his shoulders cuffed to a fence for 7 hours.  interpretation of law based on 2 circuit court precedents. Held: NO immunity.
ii. If all of the authorities consulted DON’T point to the same conclusion of unconstitutionality, then it’s hazy and one gets qualified immunity
4. Cases
a. Chisholm – 2 residents of South Carolina sued the state of Georgia in federal court for an unpaid pre-revolutionary war debt.  Georgia refused to appear, and default judgment was entered by the Supreme Court for the plaintiffs. Held: a state COULD be sued by a citizen of the state.
i. Overruled by the 11th Amendment
b. A state cannot be sued on a claim arising under federal law.
i. Hans v. Louisiana – interpreted the 11th amendment to mean that a state could not be sued in federal court by a citizen of its own state without its consent, no matter what.
Congressional Power
Parameters
1. Key Issues that will come up
a. Did Congress have the power to enact this measure? (Is this federal law valid?)
2. Attack Plan
a. [justiciability] – if talking about a pending case
b. Scope of Granted Power
i. Ie Exceptions Clause
c. Structural Limits
i. Separation of Powers
ii. Federalism
d. External Limits
i. Limits that are not premised on the definition of the power.
ii. Article I, §9 or Bill of Rights
The Necessary and Proper Clause
1) Actual Text: “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof”
2) Scope of the Granted Power:
a. Parameters
i. It must be attached to another enumerated power, it does not stand on its own
ii. It is not a clause of limitation, but rather one that vests power.
b. Rule
i. As long as the end is legitimate and within the scope of the constitution, any action taken to achieve that end is constitutional
c. Application
i. It gives vest Congress with the means necessary to carry out its enumerated powers and also those of the judiciary and executive branches.
1. McCulloch v. Maryland – Maryland tries to impose a tax on the 2nd Bank of the US.  Issues were whether it was constitutional for the US to create/incorporate a bank and also whether it was constitutional for Maryland to levy a tax on it.  Held: it was constitutional to incorporate the bank by the Necessary and Proper Clause. 
a. Structural argument – Congress is given tons of money driven powers, so why would the framers have intended to not give them the power to effectuate such responsibilities…ie charter a bank.
b. Textual Argument – He argued that the necessary and proper clause did not LIMIT congressional power, but rather vested them with the authority to do whatever needed to be done in order to achieve an end. Also looks at meaning of the word necessary versus absolutely necessary.
c. Notable Passage - Federal gov’t was CREATED by the people (NOT the states), operates directly upon the people, and it is supreme in the realm in which it operates, NOT the states.
3) Structural Limits 
a. Federalism
b. The US Federal Government has limited powers, BUT within its sphere, its power is supreme.  
i. If you can attach a power to an enumerated power, then it is valid federal law and supreme.
ii. If you can’t attach it, then it is NOT valid, and hence not supreme
The Exceptions Clause
1) Actual Text: In all other cases before mentioned, the supreme court shall have appellate jurisdiction, both as to Law and Fact, with such Exceptions, and under such regulations as the Congress shall make.
2) Scope of the Granted Power:
a. Rule
i. The power to make exceptions to the appellate jurisdiction of the Supreme Court.  
ii. Cannot be used to make exceptions to the court’s original jurisdiction. (Marbury v. Madison)
b. Application
i. Two interpretations od the clause:
1. Plenary/Traditional
a. Idea that congress can exclude any subject matter from the jurisdiction of the supreme court.
b. Any grant of jurisdictional power over certain cases to the Supreme Court also implies the denial of jurisdiction over other cases. 
c. Ex Parte McCardle - a man is arrested for publishing incendiary and libelous articles.  He sought a writ of habeas corpus in federal circuit court, claiming he was being held in violation of his constitutional rights, and it was denied.  He appealed to the Supreme Court, relying on an §1867 Statute.  Congress then repealed that specific jurisdictional provision on which McCardle had relied, so they dismissed the case, for lack of jurisdiction
i. There is a shred of a Mandatory interpretation in the case, for the court in dicta says that there is still a way to appeal for a writ of habeas corpus, just not using that statute that was repealed. (use Judiciary Act of 1789)
2. Mandatory
a. Idea that Article III says that there must be judicial power over ALL cases arising under the constitution Congress can NOT use its exceptions power to eliminate appellate jurisdiction over cases arising under the Constitution.
b. Some say that the congressional authority is limited to regulating administrative detail and can NOT be used to strip the Supreme Court of any of its constitutionally vested jurisdiction
ii. Robertson v. Seattle Audubon Society – A case is brought against the government regarding violations of environmental statutes and regulations by environmental groups.  While suit is pending, congress amends the regulations to get rid of any violations.  Held: this is an ok practice for congress…just changing the rules, NOT saying how the judiciary must rule
3) Structural Limits - Congress cannot use its exceptions power to vacate a decision of the Supreme Court
a. 2 Possible Holdings from Klein
i. Broad -  Congress may not use its exceptions power to undermine the Supreme Court’s ability to carry out its essential function of judicial review.
ii. Narrow - as long as congressional action does not invade the judicial authority to decide cases in accord with the law, the principle of Klein is not violated.  (the issue was that in klein they interfered to get the outcome congress wanted)
1. United States v. Klein – A man violates federal law by aiding confederacy, resulting in property seizure.  President later pardons him.  He files suit to have his property returned to him, but the gov’t appeals.  During appellate process, Congress passed a law saying that a presidential pardon could NOT be admitted as evidence and the Supreme Court would not have appellate jurisdiction over any such cases.  Further provided that the judiciary must dismiss any rulings from the lower court. Held: this was NOT a valid exercise of the exceptions power.
a. Separation of Powers issue.  The statute was held to have passed the limit, which separates the legislative from the judicial power.
i. It encroached on presidential prerogative AND
ii. Usurped judicial function
4) External Limits – Exercise of constitutional power may not transgress any external limits or guarantees imposed by the Constitution, such as those found in the Bill of Rights.
The Power to Create Article III Courts Inferior to the Supreme Court
1) Actual Text: Article III, §1 – The Judicial Power of the United States shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish.
2) Scope of the Granted Power
a. Rule
i. The power to create inferior courts on following minimum terms dictated by constitution:
1. Definition of an Article III courts: (elements)
a. Created by the constitution (Supreme Court) or by congress (Inferior courts)
b. Must have JDX to decide some or all cases described by Article III
c. Life tenure for judge and 
d. No decrease in payscale
2. Definition of an Inferior Court
a. NOT the Supreme Court
b. Can NOT review Supreme Court Decisions; AND
c. Is reviewable by the Supreme Court
b. Application
i. Traditional view
1. Congress has discretion over whether or not to establish any inferior courts
2. Congress has never vested the courts with all the power they COULD have under Article III
a. Ex. Amount in Controversy threshold for diversity cases
ii. Mandatory View
1. Congress MUST establish the inferior court system
2. Support for this view at this point can be found that they were established in 1789, and at this point it would be near impossible to dismantle the system, given the reliance on them
3. Martin v. Hunter’s Lessee – Justice Story tries to make an argument that the power to create inferior courts is mandatory, because without district courts to hear trial on violations of federal laws like federal crimes, there would be no forum, since Supreme Court only has limited original jurisdiction…must be somewhere to appeal from to give them the requisite appellate jurisdiction.  Argument fails, however, because Congress didn’t need to create federal crimes in the first place. He is RIGHT in the argument that once the lower system is created, the supreme court MUST have appellate review
3) Structural Limits
a. Functional Separation of Powers argument  - Encroaching 
i. Plaut v. Spendthrift farm, Inc – Congress can NOT order the judiciary to reopen a final judgment.
1. In this case, while Plaut was pending, another case Lampf was decided, and it established a 1/3 year statute of limitations for SEC cases, and as a result Plaut was dismissed for having gone past the expiration.  Congress then passed a retroactive statute ordering that the case be re-opened, if they’d been dismissed due to statute of limitations.  This was unconstitutional because it rendered the final judgment of the judiciary NOT final, which on one hand usurps their power, and on the other makes it impossible for them to carry out their function of deciding cases.
a. Stevens dissented here, saying that there needs to be complete separation.  All the statute did was remove a judicial impediment to hearing the case based on the merits.  Thus, the ruling was inconsistent with equity.
b. Congress can NOT subject judicial decisions to review by the executive branch. - Hayburn’s Case
c. Examples where Congress has NOT overstepped:
i. When congress passes new guidelines/ law for a judge to follow, this does NOT interfere with his judicial power.  It is simply a new standard for him to follow. - Mistretta v. United States
ii. A statute which requires injunctions to be re-reviewed according to new law and imposes an automatic stay on such injunctions until review, does NOT violate separation of powers.  Because the injunctive relief is ongoing, the case has not been technically closed by the federal district court. - Miller v. French
d. The judiciary branch may not be assigned powers or allowed to perform tasks more appropriate to other branches of government
i. US v. Ferreira – federal judicial power can not extend to adjudication of claims under 1819 treaty with Spain where court’s decision was subject to final review by secretary of the treasury
ii. Morrison v. Olson – Ethics in Government Act – authorized a panel of judges to appoint, partially supervise and terminate the office of the independent counsel when the duties were finished.  NOT an overstep of the judiciary
iii. Mistretta v. US – congress did not violate separation of powers when it created the US Sentencing Commission.  They created US sentencing guidelines and it contained some federal judges.
4) External Limits:
a. Congress may not exercise its power over the tribunals in a manner that violates constitutional limits such as those found in Article I, §9
b. Thus, if Congress passed a jurisdictional statute applicable to inferior courts that discriminated against people based on religious belief, it would be struck down for violation of the Establishment Clause
The Power to Create Non-Article III Courts
1. Scope of the Granted Power
a. Parameters
i. Any court that does not meet the Article III requirements above must be assessed for validity based on these standards.
b. Rule – To be valid, a court must fit in one of the following categories:
i. Territorial Courts
ii. Military Courts
1. Courts Martial
2. Military Commissions
iii. Adjunct Courts
1. In Judicial Branch
2. Subject to review by district court
iv. Public Rights Courts
1. Traditional Jurisdiction
a. Federal Statutory Right is being challenged
b. Controversy is between a private citizen and the US government regarding eligibility for those statutory rights.
2. Modern Jurisdiction
a. Balancing Test
i. The interests Congress seeks to advance 
versus
ii. The potential intrusion on Article III courts
c. Application
i. Territorial Courts
1. Power comes from Article IV, §3, cl. 2, allowing Congress to create courts for the US territories that are not yet states, which are then dissolved when the territory achieves statehood.
2. No life tenure for judges in these courts.
3. Courts for the District of Columbia also fall in this category
ii. Military Courts
1. Created pursuant to the power to raise and support armies and navy, Congress can create Courts Martial and Military Commissions.
a. Courts Martial – jurisdiction is limited to the trial of US military personnel
b. Military Commissions – designed to try offenses against the law of war.
iii. Adjunct Courts
1. Purpose of an adjunct is to assist an article III court in carrying out its constitutional and statutory duties.
2. They are in the judicial branch.
3. Examples:
a. Magistrate – appointed to serve for a term of years.
4. The amount of supervision that must be retained is related to the type of rights being adjudicated, ie constitutional right needs more supervision versus statutory right
iv. Public Rights Courts
1. Traditional Standard
a. If a court’s jurisdiction satisfies the traditional elements, it is per se valid.
b. Public rights = disputes between the government and private citizens that arise out of congressionally created rights
i. Examples – disposal of property of the US, granting of government benefits like welfare or social security, collection of taxes
1. I am entitled for X reason, and the benefits are denied, appear in front of administrative law judge to challenge it.  
c. Public rights exception does NOT insulate statutory programs from constitutional oversight by the Judiciary, BUT no review is necessary for validity.
2. Modern Standard
a. The public rights exception has been broadened to allow for the administrative adjudication of public and private matters related to the administration of federal regulatory schemes
b. Thomas v. Union Carbide Ag. Prods. – Pursuant to federal statute, the EPA requires submission of research data as a precondition to registering a pesticide.  The statute permits a registrant to use data submitted by previous registrants if products are similar, as long as they compensate the original registrant.  Any disputes about compensation amount are handled by binding Arbitration, subject to Article III review ONLY if there is fraud, misrepresentation, or other misconduct.  Held: this is a valid non-Article III court under the public rights exception.
i. Traditional Analysis:
1. Public Right Created - right of compensation is created by this statute and is closely related to a complex federal regulatory scheme
2. Issue here is that the case is between two private parties, the gov’t is not a party to the suit.
ii. Modern Analysis:
1. Congressional Interest – Desire to deal with the backlog of cases from people challenging the EPA for larger awards for use of their research.
2. Intrusion upon Article III  - limited given the narrow scope of jurisdiction vested in the arbitrator: only compensation for research for pesticides pursuant to one statute.
c. Public Rights Jurisdiction has been extended to also include jurisdiction over state law claims IF doing so is essential to the overall and efficient operation of the public rights scheme.
i.  A counterclaim filed against a private party in a federal regulatory process was seen by the court as not a significant intrusion on article III values.
2. Structural Limits
a. Separation of Powers
i. Textual argument – there is no textual basis in the constitution for this
ii. Functional Argument 
1. The Legislative branch could be seen as encroaching on the judiciary because they are assigning small parts of their jurisdiction to non-Article III courts.
2. In reality, there is no encroachment because the courts are created pursuant to Congress’s other enumerated powers, and the judiciary has always upheld them as valid. 
The Appointments Clause and Removal from Office
1. Actual Text
a. Appointments Clause of Article II, §2
2. Scope of the Granted Power
a. Parameters
i. If there’s a Challenge to an appointment:
1. Identify the type of employee using factors
2. Identify the Rule for that type of officer
3. Did the procedure used comply?
ii. Court tends to resolve issues where the level of officer is unclear in favor of inferior officer label.
iii. Recess Appointment – if a position of a principal officer opens while Senate is at recess, the president can appoint someone for the interim, whose appointment expire at the end of the Senate’s next session….could be up to 2 years.
1. Generally this is done during the intersession break.
2. Bush did one during an INTRAsession break of 11 days, and appointed a judge to the court of appeals that the senate had previously blocked.  It was challenged, and upheld.
iv. Interbranch appointments – ex. when congress gives the judiciary the right to appoint an official to executive branch.
1. Court has suggested that there might be an incongruity problem, however, if they are designated to appoint an officer in a field where they have no special knowledge or expertise. - Morrison
2. Executive sometimes makes interbranch appointments ie justices of the supreme court
3. Congress can NOT make an interbranch appointment
v. Appointments Made by congress
1. Congress cannot reserve for itself the authority to appoint officers of the US, EXCEPT
a. Congress can only participate in the appointment process if they are appointing an employee to do only legislative work
2. Congress can NOT create new federal positions and then select who shall fill them.
3. Congress CAN appoint an already existing officer to be a part of another committee on its own, provided the new responsibilities are those of the same or lower level officer.
vi. Congress can set the conditions/qualifications that the appointer must follow in selecting appointees, 
1. BUT there is a limit to this, which is when there are so many limits that functionally congress has made the appointment itself. - Morrison
b. Rule
i. Constitutional Procedures for Appointment:
1. Principal Officer – Appointed by president with advice and consent of senate (simple majority) 
2. Inferior Officer – Appointed by:
a. Presidential nomination with senate confirmation
b. President alone
c. Courts of Law
d. Heads of Executive Departments
3. Mere Employee – No procedure required
ii. The Following Factors are weighed to determine the type of employee:
1. Nature and extent of the official’s duties, and whether they include policy making functions
2. Amount of independence and source of supervision, higher rank of advisor, higher the official
3. The position’s tenure in terms of whether it is continuing, temporary, or intermittent, and circumstances under which the official may be removed
c. Application
i. Principal Officer
1. Ex. Secretary of state and attorney general, heads of independent agencies, heads of department.  
2. Substantial independent authority
3. Most answer directly to president, or if judicial answer to nobody.
4. Significant policy making authority under the laws of the US.
5. All Article III judges
ii. Inferior Officer
1. Inferior officers are those whose work is directed and supervised at some level by others who were appointed by presidential nomination with the advice and consent of the senate. – Edmond v. US
2. Examples - US attorneys and assistant US attorneys  lots of independence BUT they answer to other officers
3. An independent counsel is an inferior officer of the United States.  
a. Morrison v. Olson –  There was a controversy between the House and the EPA, suggesting that Olson conspired to give false testimony in the EPA investigation.  Congress, pursuant to the Act, requested that Attorney General seek appointment of an independent counsel to investigate the allegations.  He did seek such appointment by the Special Division (comprised of Article III justices).  The majority adopts a balancing test identical to that used for public rights courts to analyze any separation of powers issues with judiciary being encroached upon by existence of such a court. The following factors were weighed to determine the officer type:
i. Subject to removal by a higher executive branch official: Attorney General
ii. She has limited duties, and cannot formulate policy and has no administrative duties outside those necessary to operate her office.
iii. Limited in jurisdiction defined by the attorney general and special division to the facts of the case at hand.
iv. Limited in tenure, because it’s temporary in the sense that the job ends once the inquiry finishes and the office is terminated by the Special Division or herself.
3. Structural Limits
a. Separation of Powers
i. Issues will come up when creating an interbranch appointment of an inferior official.
ii. Morrison v. Olson – analyzed whether the appointment of an independent counsel.  
1. Possible Executive Encroachment 
a. Whether the fact that the independent counsel was investigating executive branch officers and that the officer itself was only removable by the Atty General was an encroachment on executive power because president couldn’t fire someone in the executive branch, and the majority said no. The court said this is a small encroachment because it only happens in this one particular circumstance involving conspiracy and the EPA investigation.
b. The power granted by Congress to the "Special Division" encroached upon the power of the executive branch.  It encroached because the president has complete power over all members of the executive branch, which means he has the power to appoint and terminate their position. Balancing this with Congress's reason for doing so (I'm not sure what the exact reason was, but something along the lines of preventing whatever happened in the Watergate Scandal where the President fired the person holding this position because they wanted evidence Nixon did not want to provide.), the court said that this would be allowed and would not violate the separation of powers.
2. Possible Judiciary Aggrandizement and Encroachment
a. Vesting judges with non-judicial duties and the court said NO because selecting a prosecutor was not totally foreign to them, seeing as they judge matters every day.
b. That they were giving jurisdiction to the independent counsel was possibly an encroachment, BUT court used the balancing test here to say it was so minimal in the face of the congressional interest, that it was ok.
The Removal of Federal Officers
1. Parameters
a. Because there is no textual support, functional interpretations of the Separation of Powers have dictated such procedures in case law.
2. Rule
a. Congress, if silent about removal of an official whose position has a term limit, default method is impeachment
b. Constitution is almost completely silent as to who has the authority to remove federal officials from office
c. The court has upheld limitations that congress has put on circumstances under which certain executive officials may be removed and congress vesting removal power in persons or bodies other than the President.
d. Congress can NOT reserve to itself a voice in the removal process, aside from impeachment.
i. Separation of powers issues do NOT arise where Congress insists upon participating directly in the removal of legislative branch officials.
ii. Removal of executive officer by congress is unconstitutional
e. Interbranch Removals
i. Can have a president removing members of a judicial commission.
3. Application
a. Congress can assign the removal authority to another Executive official other than the president
i. Some executive branch officials work so closely with the president, that congressional interference with the president’s ability to dismiss such officials would not be impermissible – Morrison (vesting Atty. General with power to remove independent counsel from office for good cause)
b. Congressionally imposed restrictions on the grounds for removing executive officers are valid UNLESS the nature of the position makes it “essential to the president’s proper execution of his Article II Powers.” – Morrison
i. ie saying there must be “good cause” for a removal, and providing for judicial review of the removal decision
c. Court has rejected the idea that the president needs to be able to remove all officers as the unitary executive. – Morrison (Scalia Dissent)
The Commerce Clause
1) Actual Text: Article I, §8, cl. 3 “The congress shall have power to regulate commerce with foreign nations, among the several states, and with the Indian Tribes.”
a. Regulate – to impose, proscribe or prohibit
b. Several states – interstate
c. Commerce – commercial exchange of goods and services, including marketing, transportation, and purchase.
d. Economic Activity = production, distribution, service, and consumption of commodities (Gonzales)
2) Scope of the Granted Power
a. Parameters
i. Police powers - (reserve powers) states traditionally have the power to do anything to promote the health, safety, and welfare of their citizens
ii. Category II Analysis:
1. Identify the activity being regulated
2. Identify the substantial affect on interstate commerce 
3. Is this a justifiable means?
iii. Congress has the power to impose, proscribe, or prohibit the interstate commercial exchange of goods and services, including marketing, transportation and purchase.
1. The court judges whether or not there was a rational basis for the conclusion that congress made about the relationship.  
a. The effects on the locals and the motives are NOT any of the court’s concern.  That is a political question.
b. In Lopez – Rehnquist says that the judiciary can question as to the substantial nature of the effect on interstate commerce, that is not political, and is part of the rational basis.
b. RULE
i. Category I – IS interstate commerce or is IN interstate commerce
1. Channels
2. Instrumentalities
ii. Category II – [Economic Activity] or [non-economic activity that is part of a larger regulatory scheme] that:
1. Substantially affects interstate commerce
a. Impact
b. Facilitative
iii. [script] In its exercise of power under the commerce clause, Congress is vested with the power to directly regulate the channels and instrumentalities of interstate commerce.  Augmented by the necessary and proper clause, the Commerce Clause enables congress to regulate any activity, economic or not, that is part of a larger regulatory scheme that substantially affects interstate commerce.  This substantial effect can be either impact on or facilitation of interstate commerce.  
c. Application
i. Category I
1. Exercising the commerce clause within the defined scope of the enumerated power: Channels and Instrumentalities. (IS interstate commerce or IS IN interstate commerce)
a. Channels – the interstate markets
b. Instrumentalities – the tools that may be used to engage in interstate commerce
i. Railroads, airlines, trucing, internet, etc. (includes safety standards)
ii. Gibbons v. Ogden – in this case it was held constitutional for Congress to regulate navigation licenses because it was controlling an instrumentality for interstate commerce.  
iii. Darby – Held that it was constitutional to limit the interstate shipment of products manufactured by employees not getting minimum wage or being overworked. Shipping  = instrumentality  
ii. Category II
1. Exercising the commerce clause as augmented by the necessary and proper clause
2. Any economic/commercial activity (Lopez opinion establishes what the two subcategories)
a. An Economic Activity that Substantial Affects Interstate Commerce
i. An economic activity is something that is commercial/economic in the common sense of the word like coal mining or farming.
ii. Congress has the authority to regulate production with intent to sell interstate if that production will substantially affect the interstate market.
1. US v. Darby – the 2nd issue in this case was whether congress could regulate wages and hours in the states.  Held: yes, because it substantially affected the MARKET (channel) by preventing the unfair competition that could ensue from unfair labor practices in some states.  It would also spread the unfair labor practices in order to keep up.
iii. Congress has the power to regulate discrimination at hotels and restaurants through the Civil Rights Protection Act, Title II because it substantially affects interstate commerce.
1. Heart of Atlanta Motel v. US – The motel alleged 5th and 13th amendment violations if forced to comply.  Alleged also that it was outside scope of the power.  Activity that was regulated: local activity of racial discrimination and provision of accommodations and lodging transient guests.  Substantial effect: discouraging travel and hurts interstate commerce because African americans don’t spend money on travel. Held: Valid because 75% of guests were from out of state and It’s reasonable to think this could affect interstate commerce. (The 5th and 13th amendment challenges are external limitations)
2. Katzenbaugh v. McClung – Ollie’s BBQ in Alabama doesn’t want to serve black people, but they get 46% of meat from out of state suppliers.  Activity regulated: discrimination at restaurants.  Substantial effect: Negroes spend less on food, and thus the businesses are selling less food, they are buying less from suppliers, and SO affects interstate commerce. Held: it is constitutional because it is reasonable to conclude that such discrimination could affect interstate commerce.  
b. An Activity (even non-economic) that is part of a larger regulatory scheme that substantially affects interstate commerce.
i. Congress has the power to regulate completely insulated, intrastate commerce, BECAUSE failure to participate in interstate commerce substantially affects the interstate market.
1. Wickard v. Fillburn – Filburn farms for his own personal wheat use and for interstate trade.  He grows a surplus beyond his allotment, under the Agricultural Adjustment Act, and he is fined, despite having NO intent to sell or ship the wheat interstate. Held: constitutional to regulate intrastate because the home wheat surplus was a big variable in regulating interstate wheat market price, because those with a big surplus were thus NOT buying wheat, and affecting market.
ii. US v. Morrison – Supreme court decided that the Violence Against Women Act was NOT a constitutional exercise of the commerce power, because it was not regulating an economic activity and that activity was not part of a larger regulatory scheme that substantially affected interstate commerce
1. A but for causal chain was far too attenuated to justify the regulation
2. Here, there WERE findings that the gender based violence affected interstate commerce.
3. Held that the street crime was truly local
3. Substantially Affects Test
a. Economic impact of intrastate activity on interstate market
i. US v. Lopez – MODERN case.  This case codified the substantially affects test and narrowed it.  It added the “Substantially.” It also developed the two sub-types of activities listed below.  This case shows Rehnquist’s narrower view of the necessary and proper clause than seen in Gibbons.
1. Facts: Lopez was caught with a handgun at school and convicted under the Gun Free School Zones Act of 1990.  Issue was whether possession of a handgun in a school zone was sufficiently related to interstate commerce to be regulated under commerce power.  Held: No, this congressional regulation of private activity exceeded the authority granted to Congress under the Commerce Clause.  Gun possession was not economic.
2. Establishes that the judiciary DOES have final review over the relationship between the activity and interstate commerce, this is NOT a political question as was previously held.
a. Factors that help (not necessary) to establish the substantial relationship:
i. Jurisdictional nexus
ii. Findings of fact regarding the affects on interstate commerce
iii. A long chain of causation will not satisfy substantial connection.  One cannot “pile inference on inference.”
3. Coming out of Lopez, there are two interpretations:
a. economic activity (one of the 2 types) is a threshold element of the commerce power to regulate.
b. Not having an economic activity will deem it much less likely to show a substantial effect, BUT it is not dispositive. 
4. Breyer Dissent – The Rational Basis Test is all that is necessary, and the idea of judging the relatedness is irrelevant and a political question.
b. Must regulate the intrastate activity to Facilitate power of congress to regulate interstate market
i. Gonzales v. Raich – Controlled Substances Act is constitutional as applied to the purely intrastate, non-commercial cultivation and possession of marijuana for personal medical purposes as permitted by the California Compassionate Use Act.  Rationale is that this regulation facilitates the regulation of interstate commerce.
1. This was an “as applied” challenge to the Act.
2. In Gonzales, unlike Lopez, the activity being regulated by the statute was part of a broader regulatory scheme that embraced what was clearly economic and commercial drug activity.
3) Structural Limits
a. Federalism Issues 
i. Enclave Theory believes that the Category II scope of the power should be limited to the actual powers enumerated, and that what is not named is reserved for the states.
1. Theory is based on the 10th amendment, that regulation of certain things is reserved to the states
a. Mining, farming, education, manufacture
2. US v. Knight Co. – The US tried to exercise regulatory power over sugar manufacture.  Held: they could NOT because the manufacture was insulated and local, and court suggested that agriculture, mining, and production in all its forms came within the exclusive state enclave
3. US v. Dewitt – court struck down a congressional enactment that attempted to regulate the retail sale of mixed illuminating oils.  Held that this was a power reserved for the states, because it was not an interstate issue. (ignored the possible interstate affects it could have)
4. Hammer v. Dagenhart – court held that congress could NOT prohibit the interstate transportation of goods manufactured with child labor.  Court deemed the regulation to be that of the manufacture, not the transport. (saw through the congressional intent)  NO TEXTUAL SUPPORT FOR THIS OPINION
a. The regulation here was one prohibiting interstate commerce, which really falls within the power, BUT this case tried to make the (unjustified) argument that because the EFFECT would be to regulate manufacture, that it was beyond congressional power.  They argued that this violated the 10th amendment, because manufacture was “reserved” to the states.
5. US v. Lopez – this case is echoic of the enclave theory, in that it says that there must be some powers reserved to the states, but it does not say what they are.  Rehnquist uses the language of “truly local v. truly national”
6. Florida v. US Dept. of Health and Human Services – Challenge to the Obama Healthcare bill, because there is a mandate that every person who is uninsured must purchase health insurance.  Held: unconstitutional because it is not an activity that is being regulated but rather inactivity.  Court also is trying to reserve some powers to the states. In class our stance was that this distinction was irrelevant, and rather that this is a regulation of something that is non-economic that is part of a larger regulatory scheme, and Congress did have a rational basis for such a conclusion ($43 billion swing if people don’t buy insurance).
ii. Nationalist Theory believes that any act that falls squarely in the definition of an enumerated power is constitutional, and when the power is being exercised in a way that falls under an extension of the power by the necessary and proper clause, it must be as a means to a legitimate end.  
1. Gibbons v. Ogden – Theory set out in this case is that “Among” means intermingle and that interstate commerce involves activities in the states as well, doesn’t stop at the borders.  Held that IF the activity is completely within the state, THEN federal government can’t regulate it, BUT if that insulated activity substantially affects the other states, THEN via the necessary and proper clause the federal government CAN regulate. 
2. US v. Darby - power of congress extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.  Also holds that the 10th amendment is a truism, it does not add any powers to the states.
The Power to Tax and Spend
1) Actual Text: Article I, §8, cl. 1 Congress shall have the power to “lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States.”
2) Scope of the Granted Power
a. Parameters
i. Substantially defer to Congress under this power.
ii. Congress can impose taxes and make expenditures whenever doing so will (in congress’s eyes) be beneficial to the common defense or general welfare
iii. The commerce power is a distinct power, and need not be linked to any other enumerated power. – US v. Butler
1. IF tax/spending fails because it is seen as a regulation, then it must be justified under one of the other enumerated powers to be constitutional.
iv. Not all congressional spending is done under the spending power, it can be done under any of the enumerated powers.
b. Rule
i. Tax
1. Some Revenue Test
2. Disguised Regulation [narrow rebuttal]
a. Child Labor Test
b. Constantine Test
ii. Spending
1. Spending
a. Expenditure
b. Directed towards the General Welfare or Common Defense
2. IF Conditional Spending, must also be:
a. Unambiguous
b. Germane to the regulation/conditions
c. Not Coercive
c. Application
i. Tax
1. Tax is any measure that raises some revenue.
2. Some Revenue Test
a. The revenue does not need to exceed the cost of enforcement to pass this test.
i. Sozinsky – a firearms dealer challenged the National Firearms Act of 1934, which required dealers to register and pay a $200 fee.  It was held to be constitutional, though the revenue generated was $9800, likely less than cost of administering the law
3. Disguised Regulation [narrow rebuttal]
a. If a tax mandate is clearly a penalty to enforce compliance with a detailed regulatory scheme AND congress has rejected the regulatory scheme previously under the commerce clause, then it is NOT within the scope of the power to tax.
i. Child Labor Tax Case – AKA the Bailey Case.  The Child Labor tax Law established a 10% excise tax if businesses didn’t adhere to the strict regulations for Child Labor set forth in the act.  This Act was passed right after Hammer v. Dagenhart as an attempt to get around that opinion.  
b. If a tax is punitive for violation of a criminal statute and grossly disproportionate to the tax imposed absent such a violation, it is NOT within the scope of the power to tax.
i. US v. Constantine – Court held that the Revenue Act of 1926 which imposed a $25 annual tax on all liquor dealers, but a $1000 on those who violated state criminal law was unconstitutional, because it was clearly a penalty given the size of the disparity, and not a true tax.
ii. Spending
1. Expenditure is an outlay of money by the federal government.
2. The court is very deferential to congress here, basically letting them define what “general welfare” means
a. If the court sees the spending as a regulation of private activity in disguise, it is an overstep, however
3. Conditional Spending
a. Unambiguous
i. The statute must be clear
ii. If the statute is ambiguous, the court can rely on case law to determine whether a recipient had adequate notice as to what the applicable funding conditions were
b. Germane to the regulation/conditions
i. The condition imposed must be related to the expenditure.
ii. Only need to satisfy a rational basis test for the relatedness
c. Not Coercive
i. It can give incentive, just cannot be too coercive, so that it becomes compulsion
4. South Dakota v. Dole – Spending provision that provides federal funding for state highways penalizes a state by 5% if they do not have a drinking age that is over 21 years old.  South Dakota challenges it because their drinking age is 19.  Held: this is a constitutional exercise of the spending power.  The statute is clear, there is a rational relationship between federal money for highways and non-uniformity among states for drinking age, because it encourages teens to drive drunk to cross state lines which involves driving on the highways being funded, last 5% is hardly coercive because it is a small percentage.  Also, this spending clearly benefits the general welfare. 
3) Structural Limits
4) External Limits – [are these really external limits of just scope of the power?]
a. Taxation
i. Taxes must be geographically uniform throughout the US
1. Translation: taxes must be geographically uniform, meaning that they must operate “with the same force and effect in every place where the subject of it is found.” Head Money Cases
2. This means that it must be the same law wherever the subject occurs.  It does NOT mean that the same amount of revenue must come from every state.  If the subject doesn’t occur in a state, then zero revenue would result.
3. If there is a state/region excluded for no reason, then it violates this limitation.  If it is for a reason that warrants differential treatment, then it is valid. 
a. US v. Ptasynski – held that a tax exemption for Alaskan Oil did not violate the Uniformity Clause.  This was because the difficulty and expense to procure the oil in Alaska was greater.
ii. Any direct tax must be proportional to the population of the states (Article I, §9)
1. Direct Tax
a. Definition – tax that cannot be passed on to another person
b. Examples
i. Capitation – tax imposed on a person; head tax; set amount of x dollars per person.
ii. Tax imposed on real or personal property
iii. Tax on profits from property 
iv. Income Tax
2. Indirect Tax
a. A tax than CAN be passed on to another person.
b. Example – excise tax
3. Proportionality Requirement – 
a. State-by-state revenue generated by direct taxes must be apportioned among the states according to the population of each state.
i. Translation: if your state has 10% of the US population, then the overall revenue generated by your state must be equal to 10% of the total US revenue from this tax.  EXCEPT
1. Income Tax is NOT subject to proportionality requirement.  16th Amendment – gives congress the “power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several states, and without regard to any census or enumeration”
iii. No tax or duty may be laid on exports (Article I, §9)
1. Export – good in transit to a foreign country
2. Cannot tax the exports OR the services related to those exports
3. Congress CAN tax an item that happens to be exported, if the tax is not BECAUSE that item is exported.  
a. Ex. A tax on all tobacco is ok…some of it is exported
b. Spending
i. Unconstitutional Conditions Doctrine – the government may not deny a benefit to a person on a basis that infringes his or her constitutionally protected rights, even if he has no absolute entitlement to the benefit in question.
1. Prevents the Gov’t from buying people’s constitutional rights by dangling a carrot in front of them
2. The court has interpreted this doctrine as only applying to situations where a person has no meaningful choice and it involves first amendment rights
ii. 21st Amendment does NOT limit congress’s power to spend, only it’s power to directly regulate alcohol.   – South Dakota v. Dole
The War Powers
1) Actual Text
a. War Grants to Congress:
i. Power to declare war
1. Issue letters of mark and reprisal = Authorize privateers to act on behalf of the US…legal pirates so to speak. Could probably use this to hunt down terrorists.
ii. Power to provide and support armies
1. 2 year appropriation limit
iii. Power to provide and maintain a navy
iv. Power to spend for the common defense
2) Scope of the Granted Power
a. Parameters
i. The war grants plus the necessary and proper clause form the complete Power to make war
ii. Congress does not need to expressly state that they are legislating under the war power for it to be a valid exercise of that power.
iii. Huge power, with essentially nothing left to the states.
1. States have the power to defend themselves if invaded by a foreign power, until the US gets there.
b. Rule
i. War Power + Necessary and Proper Clause
1. Prepare for war
2. Action to Prevent
3. Initiate/Respond
4. Wage War
5. End War
6. Ameliorate Post War Effects
c. Application
i. Congress has the power, even post war, to ameliorate post war effects
1. Woods v. Cloyd W. Miller Co. – Housing and Rent Act of 1947 was a statute that limited the amount of rent that could be charged in “defense-rental areas.”  The idea was trying to ameliorate the lingering effects of WWII hostilities.  It was passed after the war had technically ended.  Cloyd increased his rents by 40%-60% knowingly challenging the legislation, and Woods sued to enforce it.  Held: it was constitutional under the war powers
2. Hamilton v. Kentucky Distilleries – reviewed and affirmed the War-Time Prohibition Act as within the power of Congress and not violating of the Bill of Rights
ii. The court shows more willingness to review challenged governmental action by an executive acting on his own, rather than statute.
1. Hamden v. Rumsfeld – court struck down Bush’s use of his war powers to subject a Yemeni national to trial before a US military tribunal in Cuba.  It violated the federal statute (Uniform Code of Military Justice) and the Geneva Convention.  Court would not have struck it down if Congress had ordered it, because congress has the power to grant such power to the president under the War Power.
3) Structural Limits
a. Court is VERY deferential to the other branches with this power.  
4) External Limits
a. Power is limited by the bill of rights and other constitutional limits
b. Korematsu v. US – deferring to the gov’ts detention of Japanese-Americans during WWII
i. Everyone has agreed that this did violate the constitution, BUT it was upheld in 1944
§5 of the 14th Amendment
1. Parameters
a. §5 is basically the necessary and proper clause of the 14th amendment.
b. NOT an enumerated power.
c. §1 of 14th Amendment is the Substantive Section
i. Defines citizenship
ii. No state or local government shall abridge the privileges or immunities of the citizens of the US
iii. No state may deny any person due process of law or equal protection of the laws
1. Substantive due process here  function is that it makes the bill of rights binding on the states
d. Analogous to the structure of the commerce clause in that:
i. Parallel = IS interstate commerce
ii. Non-parallel = substantially affects interstate commerce
e. Test for Validity
i. Strict Scrutiny for race (and sexual orientation) discrimination
ii. Medium scrutiny for gender
iii. Rational basis test for everything else
2. Rule
a. Congruent and Proportional Test of VALIDITY
i. Congress must identify a pattern of state violations of a judicially recognized constitutional right
ii. Congruent – Congress must enact a statute that address those state violations
iii. Proportional - Remedy must be tailored to the demonstrated pattern of state-induced constitutional violations
b. 3 congressional enforcement measures
i. Parallel (C+P)
ii. Interpretive (C+P)
iii. Non-Parallel (maybe C+P)
3. Application
a. Parallel
i. Universally valid
ii. congressionally created remedy encompasses all elements of the judicially recognized 14th Amendment right
iii. Ex. §1983 – statute give a private right of action for a violation of a constitutional right
iv. Always congruent and proportional
b. Interpretive
i. Invalid
ii. Congress interprets the Fourteenth Amendment to include rights not otherwise recognized by the judicial branch  afford additional rights beyond 14th amendment.
iii. Never congruent, because gives mores rights than are judicially recognized.
c. Non-Parallel
i. Possibly valid
ii. When Congress designs a remedy for the enforcement of a judicially recognized constitutional 14th amendment right, but allows that remedy to be invoked without requiring the plaintiff to establish a violation of the right
iii. Possibly Congruent and Proportional
iv. Ex. Congress may not require the plaintiff to prove every element of the constitutional right violation, or Congress may create a completely new statutory right designed to insulate the constitutional right from violation
v. Tennessee v. Lane – congress passed the A.D.A. (see below) to try to protect the rights of the disabled, and part of it abrogated state sovereign immunity, and question was whether the exercise of the 14th amendment enforcement power allowed that abrogation.  Applied the congruent and proportional test.  
1. Judicially Recognized Right violated
a. due process pertaining to courts and access
b. equal protection  irrational discrimination
2. Statute that plainly ameliorates those violations – the ADA protects those with disabilities from discrimination in the provision of public services
3. Remedy Tailored  majority here says that “as applied” it is tailored.  The dissent criticizes this approach because it ignores the overbreadth of the law as it relates to all other contexts.
Congressional Treaty Power
1. Parameters
2. Rule
a. Pursuant to the necessary and proper clause, Congress can enact legislation in order to give effect to non-self-executing treaties.
3. Application
a. Congress, through the necessary and proper clause, can legislate as necessary to implement the terms set forth by a treaty, regardless of whether or not they could legislate as such under a separate enumerated power. Also US is entitled the full range of authority pertinent to nationhood.  They can make binding contracts.
i. Missouri v. Holland – US and Great Britain make a 1916 Treaty to protect migratory birds and provided that the countries involved would enact legislation to implement it, and then congress creates the 1918 Migratory Bird Act, empowering the sec. of agriculture to impose regulations which would control hunting seasons, etc. in order to implement the treaty.  Missouri challenges it as unconstitutional and a violation of the 10th amendment.  Held: through the necessary and proper clause and treaty power, this legislation was constitutional.  The 10th amendment was not violated, because this power was delegated to the US. Expresses sentiment that 10th amendment is a truism.
1. President and Senate are afforded broad leeway in determining whether a matter is of sufficient national interest and international concern to warrant a treaty on the subject.
2. Migratory Birds legislation had been shot down 2 times under an enclave theory interpretation of the commerce clause.  Here we see that the treaty power is broader than commerce power.
3. Rational Basis is the test that Supreme Court is running to determine if this regulation is for the implementation of the terms of the treaty.

Speech and Debate Clause
1. Actual Text
a. Article I, §6 shields Senators and Representatives from criminal and civil liability by providing that “for any speech or debate in either House, they shall not be questioned in any other place.”
2. Scope of the Immunity
a. Parameters
i. Very broad, applies to civil, criminal, and administrative proceedings.
ii. Where clause applies, it is absolute privilege, regardless of mental state.
iii. Introducing bills, voting, committee reports, any role an aide plays in developing material  NOT answerable.
iv. Narrowly read.  For example a legislator is immune from a libel suit for something in the congressional record, but NOT when it is reprinted and circulated in a newsletter
1. Bribery, tax evasion  NOT covered.
2. If someone is sued for bribery to vote on a bill, NO evidence of the voting is allowed, BUT the activity of promising to vote for pay IS actionable.
v. In order to challenge the validity of a statute, you charge the executive branch official charged with implementing that law, NOT congressmen.
b. Rule
i. Members of congress are shielded from civil, criminal, or grand jury investigation for “legislative” acts
1. Legislative acts = actions that are an essential part of the legislative process
3. Structural Limits
a. Separation of Powers
i. This immunity insures that members of Congress will not be unduly influenced by executive officials conducting criminal prosecutions or grand jury investigations of them.
ii. Also makes it so that they will not be distracted from their duties by being called into court to defend their actions.

EXECUTIVE POWERS
Article II Executive Powers
1. Inherent authority to represent the US in foreign affairs.
a. Historically this has meant that the president can recognize foreign nations.
b. This has also been interpreted to mean that the president can make executive agreements in order to resolve claims between a US citizen and a foreign nation. – Garamendi
c. This does NOT give the president the power to make non-self-executing treaties self-executing in the interest of  foreign affairs. - Medellin
2. Power to recognize foreign countries and their legitimate governments.
3. Power to act as commander in chief 
a. Scope of this power is basically undefined, because the Supreme Court has always treated any challenges to it as political questions.
b. Framers’ Intent - congress would have power to declare war, but in emergency situations the executive could take action to defend the nation without prior approval of congress
c. Actual practice says that the president has a huge amount of power.
d. An attempt at limitation: The War Powers Resolution
i. Stated that Unless  a national emergency created by attack upon the US, American troops could only be introduced into hostilities or situations where hostilities are imminent pursuant to a declaration of war by congress.
ii. President needed to inform Congress of deploying troops within 48 hours of doing so.
iii. If troops have been sent into a hostile situation, President is obligated to terminate their use within 60 to 90 days, unless Congress declares war in the interim, authorizes use of the troops, or extends the time period.
iv. Concurrent resolution (2 house veto) Congress may direct the president to remove the troops even more quickly.
v. The president can NOT try to justify action under a treaty that conflicts with the constitution, because then the treaty would be invalid.
vi. No President has EVER followed it.
4. Power to take care that the laws be faithfully executed.
a. This power applies ONLY to domestic law in its sphere and international law in its sphere.  It does NOT give the president the power to make international law of treaties into domestic law. - Medellin  
The Treaty Power
1) Actual Text
a. “President Shall Have power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.”
i. Treaty – a compact between the US and a foreign nation that conforms to the advice and consent requirements of Article II, §2, cl. 2
2) Scope of the Granted Power
a. Parameters
i. Treaty is the supreme law of the land like statutes
ii. The Supreme Court interprets the duties under a treaty domestically, they are not bound by the World Court.  Same type of interpretation as court has over statutes and common law.
iii. Two types
1. Self-executing
a. One that establishes enforceable domestic law without any further action by congress
2. Non-self-executing
a. One that requires legislative implementation before its provisions can be of any effect as domestic law.
b. Generally treaties that require an appropriation of money or criminalize a certain behavior are deemed non-self-executing
c. Presumption is NON-Self-executing (Medellin)
iv. Bilateral treaty – between 2 countries
v. Multilateral treaty – between multiple countries
vi. Treaty Power is a distinct enumerated power.
vii. If a treaty conflicts with federal law, the most recently adopted will prevail
1. If a statute trumps for domestic law, it doesn’t mean that the international impact is affected.   That remains.
viii. Supreme court has never held that a treaty or implementing power was beyond the scope of the power as extended by the necessary and proper clause
b. Rule
i. Elements to Form Treaty
1. Agreement with a foreign nation;
2. Matter of interest to the community of Nations; AND
3. Complies with Art. II, §2 Advice and Consent (2/3 senate majority)
ii. Power created:
1. Treaty itself is supreme law &
2. Pursuant to the Necessary and Proper Clause, Congress can legislate to implement the provisions of the treaty, even if they wouldn’t have been able to do so under other enumerated powers
c. Application
i. The Supreme Court Interprets Treaties to establish the scope of the treaty. This includes an analysis of whether or not it is self-executing.
1. Medellin v. Texas – Texas Charged Medellin with murder and convicted him.  Medellin appealed and raised the issue of his Vienna Convention rights as part of his appeal, but his conviction was upheld by the trial court and by the Texas Court of Criminal Appeals.  In 2003, Medellín filed a petition for habeas corpus in US district court.  The district court denied relief, holding that Medellín's Vienna Convention claim should have been raised at trial (not on appeal) and he had failed to show prejudice against his case arising from the Vienna Convention violation. The ICJ, meanwhile, in the Avena case, said that persons like Medellin were entitled to review and reconsideration of his state court convictions.  Presidential Memo said that US would comply with Avena holding. The issue was whether the UN Charter, Vienna Convention, and Optional Protocol were self-executing treaties and thus the supreme law of the land, versus Texas state procedure.  The analysis performed by the majority was a textual and legislative history one.  Held: They were NOT self-executing.  Because:
a. Avena case – Held that if an alien who was from a country that had signed the Vienna Convention was charged with a crime in state court system, he had right to contact counsel (embassador), and if not given it he must be allowed to appeal on those grounds, regardless of state procedural rules.
b. 3 Separate Treaties interpreted by the Supreme Court:
i. Vienna Convention – Contained a “counselor notification requirement” giving right to aliens to be informed of their right to contact an embassador if arrested.  All the “shall” language creates an international law duty of compliance, but not necessarily enforceable as domestic law.
ii. Optional Protocol – establishes jurisdiction of the ICJ in disputes arising under the Vienna Convention.  BUT this consent to jurisdiction did not also mean consent to enforcement of ICJ judgments.  [court holds this is NOT self-executing, based on text]
iii. UN Charter – says “each member of the UN undertakes to comply” with ICJ judgments.  Court interpreted this not as consent to enforcement, but as an obligation to pursue some unspecified future action at the discretion of the nation involved.  
1. Note – there is a security council set up to hear grievances if someone has not complied with a ruling by the ICJ, and then the state against whom the ruling is being enforced can VETO that ruling.  This is evidence that the senate did NOT intend to be bound by the holdings of the ICJ in the optional protocol. 
c. Breyer Dissent – thinks that analysis of a treaty to determine whether it is self-executing or not does NOT start with text, but rather with the nature of the treaty, and is evaluated based on a number of factors.  
3) Structural Limits
a. A treaty cannot restructure the relationship between the branches of government, ie between congress and the president.
b. Possible Separation of Powers Issues
i. Even if a treaty overlaps with congressional power, it will still be valid.
1. Court has never held that a treaty was invalid simply because it governed an area that congress could have regulated.
2. However, a treaty that is made that violates a textual provision of the constitution, would NOT be valid.
a. Ex. A treaty to spend money, which is expressly given to only congress
b. Ex. Treaty to declare war
c. Ex. Treaty to make certain conduct a crime, violates the due process clause of 5th amendment.
ii. Abrogating Treaties
1. Has been done in many different ways and there is no textual provision in the constitution.
4) External Limits
a. A treaty cannot violate the bill of rights, etc.
Non-Treaty International Agreements
1. Actual Text
a. Authority is not enumerated by the constitution, but rather by the inherent concept of nationhood
2. Scope of the Power
a. Parameters
i. Analytical Roadmap
1. Which type is it?
2. Is it within the scope of that type?
ii. 90% of foreign commitments of the US are pursuant to an international agreement. Treaties are rare
iii. They transcend administrative lines, meaning they survive a president’s term in office.
1. BUT subsequent presidents can pull out of these agreements if they wish.
iv. Can be non-self-executing and self-executing, just like treaties can
v. Examples - NAFTA, World Trade Organization
b. Rule – 3 Types
i. Congressionally Authorized by either a prior statutory delegation or subsequent statutory implementation
ii. Treaty authorized by pre-existing treaty
iii. Executive Agreement - undertaken under the independent constitutional authority of the executive branch, without congress or senate.
c. Application
i. Constitutionality is assessed by the scope of the power on which it is based.
1. If based on statute, then it must be within the scope of the enumerated power that enabled that statute AND within the expressly delegated power
2. If based on treaty, must be within scope of treaty and the expressly delegated power from the treaty
3. If Independent Executive Authority, must be within the scope of an independent executive power.
ii. Independent Executive Powers
1. Inherent authority to represent the US in foreign affairs.
2. Power to recognize foreign countries and their legitimate governments.
3. Power as commander in chief (of armed forces)
a. Ex. Agreement with a foreign nation to allow the US Navy to use the ports of that country.  
b. Ex. Power to enforce anti-pollution legislation because he is defending against the enemy of global warming. (stretch, but possible)
4. [Power to “take care that the laws be faithfully executed”]
iii. Supremecy
1. Executive Agreements and Non-Treaty International Agreements are BOTH supreme over state law.
2. NTIA is equivalent to federal statute and Treaty, and thus the last in time is the one which reigns supreme.
3. Executive Agreements are NEVER supreme over Treaties or Federal Law.
a. EXCEPT if the president has a high degree of independence, ie recognizing a foreign nation, his executive agreement could trump. 
b. General rule is that an executive agreement only prevails if Congress has been silent as to the matter.
iv. American Ins. Assoc. v. Garamendi – [TBC below] President Clinton makes an executive agreement with Germany to deal with reparations after WWII.  Together they establish a Federation who will pay out life insurance claims from the German government to Holocaust survivors who were robbed of them during the war. (simplified)  Court holds that this is a valid executive agreement because historically presidents have been able to make such agreements under the inherent power to represent the US in foreign affairs. Also, points out that executive lone has historically (3 times before) this has concerned private enterprise as well as foreign nations.  THUS, it is a valid exercise of that power.
3. Structural Limits
a. No judicially imposed limits on what someone can do in an executive agreement
b. Supreme court has NEVER held an executive agreement unconstitutional because it exceeded the powers granted to the national government
4. External Limits
a. Only possible violation is an external limit, ie violation of the bill of rights.  No separation of Powers issues

Executive Immunity and Executive Privilege
1. Parameters
a. There is no textual support in the Constitution for Executive Privilege or immunity.
b. Both of the protections afforded to the executive branch are judicially created, based on a functional separation of powers argument.
2. Rule
a. The officers of the Executive Branch have no immunity from suit.
i. Executive officers have qualified immunity from civil damage actions
1. Test for Qualified Immunity
a. Facts viewed in light most favorable to plaintiff must establish a constitutional or statutory violation
b. If so, court must determine whether the right asserted by the plaintiff was “clearly established”
ii. The President has Absolute Immunity from civil damage actions
b. The President has a qualified executive privilege against compelled disclosure of information.  
i. Begin with the Presumption that the president is entitled to privilege.  
ii. Balancing Test
1. Degree of the intrusion on president’s privilege/specificity of the need for privilege
2. Strength/specificity of the interest being advanced
3. Application
a. The officers of the Executive Branch have no immunity from Criminal Actions.
i. No executive immunity for:
1. Impeachments
2. Criminal action (even while someone is still in office)
ii. These officials include the vice president, president, and other executive branch officials.
iii. Executive officers DO have qualified immunity from civil damage actions
1. Virtually identical to state and local officials qualified immunity under §1983
2. Immune from civil damage suit only if the defendant had objectively reasonably grounds to believe that the conduct was lawful  law was not clearly established at the time
3. 2 Step Test:
a. Facts viewed in light most favorable to plaintiff must establish a constitutional or statutory violation
b. If so, court must determine whether the right asserted by the plaintiff was “clearly established”
4. There is no immunity from Injunctive relief.  
iv. The President has Absolute Immunity from civil damage actions
1. The president has absolute immunity from civil liability for his official acts. – Nixon v. Fitzgerald
a. Immunity for any actions that are within the “outer perimeter” of the president’s responsibilities (very broadly construed).
b. Nothing that president does pertaining to his office will subject him to civil liability.
c. Even if he breaks a law in bad faith, he’s immune.
d. However, if president did commit some crime like break someone’s arm (outside perimeter of office) can be sued.
2. Does not extend to lawsuits arising out of conduct that occurred before he took office.
a. Clinton v. Jones – he sexually harassed her in Arkansas before ever taking office, so he was not immune from suit. This was outside the perimeter of office.  
3. President’s aides are NOT given this absolute immunity.
a. Could be that some aides enjoy this immunity in the context of highly sensitive functions, BUT this has never been answered.  
b. Mitchell v. Forsythe – holding that the attorney general should NOT enjoy absolute immunity for having authorized a warrantless wiretap on national security grounds.
b. The President has a qualified executive privilege against compelled disclosure of information
i. Privilege is an evidentiary privilege.  It is a right to refuse to give evidence.  
ii. Structural argument - Constitutionally based privilege for presidential conversations and correspondence reflects the reality that without some assurance of confidentiality, those who advise the President may feel a need to…protect themselves.
iii. The Presidential privilege is qualified, not absolute.  The court must employ a balancing test, weighing the purpose for which the information is being sought against the presidential interest in confidentiality.  
1. US v. Nixon – Watergate scandal where President Nixon was subpoenaed to appear before the grand jury and produce the Watergate tapes.  He refused, claiming executive privilege.  The court held that the balancing test weighed in favor of NO confidentiality, when Nixon wanted to protect takes and papers that had been subpoenaed for a federal criminal prosecution, and his interest was general confidentiality.  Court also noted that it would be a separation of powers violation to deny the judiciary access to evidence in a criminal proceeding, just as it would be a separation of powers violation to afford the executive no privilege because it would undermine his authority.
a. Balancing Test Applied:
i. Special prosecutor said exactly what info he wanted and that the purpose for it was the criminal trial
ii. President just said that he had general privilege
2. Cheney v. US DC of District of Columbia – court held that based on a separation of powers violation, the VP couldn’t be compelled to submit to plaintiff’s wide ranging discovery for a civil case.  Also distinct from Nixon because wide ranging versus Nixon which was specific materials.
iv. Balancing Test factors:
1. Strong presidential interest – war secret
2. Weak pres. Interest – general interest in confidentiality
3. Strong interest being advanced – specific information for pending criminal case 
4. Weak interest being advanced – broad sweeping amount of information for a civil suit

STRUCTURAL LIMITS ON FEDERAL POWER
Constitutionally Enforceable Principle of Federalism
1. Actual Text
a. 10th Amendment - “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
i. Should be noted that this is just a truism, as expressed in Darby, does not mean that there are specific powers only for the states.
b. Definition - is the theory that there are two systems of government which must exist simultaneously: the federal and the state level
i. National government is supreme within its limited sphere and state gov’t retains power not delegated to the national gov’t.
2. Scope of the LIMITATION
a. Parameters
i. This is a structural limit on the scope of the enumerated powers.
ii. Federalism’s functions:
1. constitutional interpretation limits the scope of national power. [lopez and women’s violence case]
2. statutory interpretation  let’s avoid the conflict between the state and federal rights if they can.
3. 11th amendment  you can’t sue a state in federal court.  It’s a state sovereignty amendment to the constitution
4. Enforceable Principle of Fed. [this is NOT interpretive] Congress, despite the fact that it is acting within the scope of its power cannot do something because it disrupts state sovereignty.
b. Rule
i. The federal government can NOT commandeer a state officer into the enactment or enforcement of a federal regulatory scheme.
c. Application
i. Congress can directly regulate states as part of a broader federal regulatory scheme that also regulates similar private conduct.  Fed gov’t CAN tell the states how it must treat its own employees, and because it universally affects private individuals as well. Congress can regulate the State’s activities, but not those of its employees via the state. 
1. Garcia v. San Antonio MTA – Congress regulated the activity of state transportation officers.   Court returned to Darby interpretation of 10th amendment, that it was just a truism and not a limitation on congressional power.  Held: the US gov’t CAN regulate the activities of state.
ii. Congress cannot use the states as an administrative arm for implementing federal regulatory policy.  Fed Gov’t can NOT pass laws forcing states to join in a federal regulatory scheme.
1. New York v. US – the Low Level Radioactive Waste Policy Amendments Act of 1985 was challenged.  Intent was to promote the availability of low level radioactive disposal sites, and ensure that states took responsibility for that waste.  This act provided 1) states that complied would be financially rewarded. 2) if you were federally authorized, you could then deny access to the dumping site from states who did not comply, [protection from dormant commerce clause] and 3) any state that didn’t comply must take title to the waste they generated and accept liability for damages caused by that waste. Held: unconstitutional to regulate activities of the state, by commandeering the state into adopting a federal regulatory scheme. [New York does NOT overrule Garcia]
a. 1 was a valid exercise of the spending power
b. 2 was a valid exercise of the commerce clause
c. 3 was NOT valid, because it created an ultimatum, forcing states to administer a federal regulatory scheme and that violated the 10th amendment. [Anti-commandeering principle.  Congress you can do it yourself, but you cannot commandeer the states]
iii. The federal gov’t can NOT regulate the activity of state officers directly, forcing them to participate in a federal regulatory scheme.
1. Printz v. US – Congress enacts the Brady Act which requires a 5 day waiting period to buy a gun and says that CLEO state law officers must run a background check during that period, and if there is a flag provide a statement of reasons in 20 days, and if no red flag, destroy the filing papers.  Held: this is NOT constitutional, because it is using the state legislature as an arm of the federal government to enact regulations in the interim until the federal program was set up. This violates federalism.
a. Odd opinion because no discussion of the constitutional text.
b. Court argues history, structure of the constitution, framer’s intent, and precedent…all very ambiguous and unconvincing in majority.
c. Also a separation of powers argument here that letting Congress regulate the activities of the CLEOs makes it so that the president is robbed of his authority to fire anyone who enforces federal law, which is his constitutionally granted power.  
Separation of Powers
1. Parameters
a. Separation of powers violations can not be waived by the branch whose powers may have been impaired, because the separation exists for the benefit of the citizens of the US to guarantee there is no usurpation of power
b. The words are not actually in the constitution, but the structure of the constitution shows the separation of powers
c. The powers are often shared by the branches in that they each have a piece of the same power.
i. Ex. congress makes law but president can veto it
ii. Executive enforces the laws, but Congress can impeach the president
iii. Federal courts frequently involve themselves in executive and legislative power through judicial review
iv. Congress declares war, but Executive is commander in chief
d. SOP issues often trigger:
i. Issues of standing and ripeness
ii. Political question doctrine
iii. May take a lot of time for an issue to even reach the courts once there has been justiciability satisfied.
e. Non-Delegation Doctrine
i. Congress can only delegate its lawmaking function to another branch of government if it supplies an intelligible principle to guide that branch.
1. Intelligible principle is very easy to satisfy
2. It has been satisfied where congress’s instructions were to “be fair and equitable” and act “in the public interest”
ii. 2 Failed attempts at delegation
1. Line Item Veto
a. Gave president the authority to veto single lines of legislation after they’d already been enacted.
b. Basically says that once the omnibus budget is passed into law, the President can cancel any line of the budget.  
c. It was a textual violation because it was not written anywhere in constitution, and structural because it afforded the president too much power.
d. Applies to all budgetary matters UNLESS congress exempts them from the veto.
e. Challenged in Raines v. Byrd, but failed for lack of standing.  Finally overturned by Clinton v. NY.  
2. Legislative Veto
a. Congress tried to maintain a check on delegation to the executive branch with the legislative veto, but it failed because it was held by the majority in Chadha to be legislation without bicameralism or presentment. (see above)
2. Rule – 3 inquiries
a. Textual Analysis
i. Has one branch of government exercised a power or performed a function that a specific clause of the Constitution requires to be performed by, or only in conjunction with, another body or branch?
b. Functional Analysis
i. Has one branch of government aggrandized its authority by usurping power that more appropriately belongs to a coordinate branch?
ii. Has one branch of government encroached upon the functions of a coordinate branch so as to undermine that branch’s integrity or independence?
3. Application
a. Youngstown Sheet and Tube Co. v. Sawyer - President Truman, to avert a wartime steel strike, directed the secretary of commerce to seize and operate the nation’s steel mills.  The order was struck down because it amounted to lawmaking, and a usurpation of congressional power.  He could only act if it was pursuant to statute.  President was also unable to act in the interim basis, until Congress could enact some legislation to remedy the situation.  Held: the Executive order was unconstitutional because it aggrandized his executive power, encroached on congressional power to legislate, and was in conflict with the text of the constitution.
i. Justice Black took a completely textual approach, saying that the president can only get his power from an act of congress or the constitution.  There was no statute and nowhere in the constitution did the president get the power to seize private property, SO this was an unconstitutional executive order.
ii. Justice Jackson lays out a framework for the 3 different degrees of presidential power:
1. President acting pursuant to express or implied authorization of congress  best
2. President acts in absence of either a congressional grant or denial of authority, relying on his independent powers  ok
a. An example of this is the Garamendi case
3. President takes measures incompatible with the expressed or implied will of congress  weak
iii. Justice Jackson says that when the president has the support of congress, it is very hard to decifer where one’s power ends and the other begins, so the presumption that there has NOT been a separation of power violation is hardest to overcome for #1 and easiest for #3.  Here we have a #3 situation.  
iv. The dissent sees the president’s action as a category 2 exercise, because congress has been silent on this.  Also, there was no danger of usurpation, because he was acting in an emergency and told congress of his acts, and asked them to stop him if they deemed his action inappropriate.
b. Clinton v. New York - Congress passed the Balanced Budget Act of 1997.  President Clinton then used a Line Item Veto to cancel §4772c, waiving the Fed. Gov’t’s statutory right to recoupment of as must as $2.6 billion in taxes that the state of NY had levied against Medicaid providers.  There was another claim from the Snake River Farmers for cancellation of the §968 of Taxpayer Relief Act of 1997. Claims are consolidated.  Held: the line item veto is unconstitutional as a separation of powers violation.
i. Stevens used a textual analysis only, and said that because the text of the constitution did NOT permit a line item veto, that it was not constitutional.  The constitution clearly gives the president the power to veto legislation, NOT amend, enact, or cancel it.
ii. Scalia Dissent views the issue here as a non-delegation issue.  He takes a more functional approach.  He points out that congress has enacted this legislation, and that the president was merely following the law.  Because he is acting pursuant to a congressional grant of authority, with intelligible principal included, there has been no encroaching on congressional power.  
c. The president can NOT transform a treaty from non-self-executing to self executing.  The memo was a violation of the separation of powers, because he aggrandized his power by creating domestic law, which is a power left to congress.
i. Medellin v. Texas – Facts are listed above.  The court first establishes through a textual analysis that the president was NOT acting pursuant to one of his constitutional independent powers, so it must have been by statute or treaty.  Congress looks to the treaties in question, and says that none of them are self-executing, SO using a Youngstown tripartite model puts the president in category 3.  He is acting directly against congress, because they only approved a treaty that was non-self-executing.  They hold that his executive order was unconstitutional, because it aggrandized his power and encroached on the legislative branch’s power to make laws.  It is congress’s function to make non-self-executing treaties binding domestically.
4. Cases
a. Chadha – legislative veto rendered invalid for separation of powers violation.  Textual argument of bicameralism/presentment needed for legislation
EXTERNAL LIMITATIONS ON STATE POWER
Supremacy Clause
1. Actual Text
a. Article VI, cl. 2 “This constitution, and the Laws of the US which shall be made in pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, Shall be the supreme law of the land; and the judges in every state shall be bound thereby, any Thing in the Constitution or laws of any state to the contrary notwithstanding.”
i. Meaning: Valid federal law is binding on ALL state action to which it applies
1. Federal law = constitution, statutes, treaties, Non-treaty international agreements, administrative rules, and federal common law.
2. Binding on ALL branches of state government, not just the judiciary.
2. Scope of the Limitation
a. Parameters
i. 2 major categories of conflicts:
1. Federal and state law conflict
a. Gibbons – held that NY could not prevent vessels with federal licenses to conduct trade in NY waters from doing so, because the federal law was supreme to NY state
2. State attempts to tax or regulate the federal government or one of its instrumentalities
a. McCulloch – held that the state could not tax a federal bank because this was in fact “the power to destroy” the bank, and it would negate the federal government’s power to preserve it.  This went against the supremacy clause in the constitution, giving states supreme power THUS it was unconstitutional.
ii. In determining the breadth of both field preemption and a federal objective, the court is supposed to interpret them narrowly, to avoid conflict with state law.
iii. Court begins with a presumption that Congress has NOT preempted state law.  
iv. Look up the Armenian Genocide Cases: 
1. 578 f.3d 1052
2. 629 f.3d 901
v. Conflict Preemption
1. If a state law court decision would create law in an area that has been preempted by federal law, the claim must be dismissed.
vi. Field Preemption
1. Applies even if the objective doesn’t interfere, because the federal intent is to regulate the field itself
2. The court has suggested that field preemption should be invoked as a matter of last resort, if other preemption arguments fail.
3. [States cannot Regulate Elections]
b. Rule
i. Express Preemption – The federal statute expressly states that in the area of X, the only governing law shall be federal law.  As long as the statute is constitutional, it is supreme.
1. However, if the preemption clause can be interpreted more than one way, the state courts will interpret it narrowly to disfavor preemption.
ii. Implied Preemption – Federal Law supplants or supersedes state law that is inconsistent with the specific terms or overall objective of federal law.
1. Conflict Preemption - If the state and federal law impose inconsistent obligations on affected parties or state interferes with a federal scheme  state law is stricken down.
a. Physical Impossibility
b. Obstacle [analytical approach]
i. Identify Federal Objective
ii. Determine the breadth of the objective and the extent to which the state law interferes with that objective
iii. Consider the strength of the state interest, judged by standards of traditional state/federal practices
2. Field Preemption – Scheme of federal regulation is so pervasive as to make reasonable in inference that Congress left no room for the states to supplement it. Focus is on interpreting Congressional Intent, weighing the following factors:
a. Must determine the breadth of the field being preempted (narrow interpretation generally)
i. Can be determined from legislative history
b. It appears that the federal law is so pervasive that the state cannot supplement it.  more likely to be preempted
c. Field is traditionally left to the states  less likely to be field preempted
d. Field is traditionally left to federal  more likely to be field preempted
iii. Federal Immunity
1. From State Taxation
a. Legal incidence of a tax cannot fall of federal government
b. Burden of the tax CAN fall on federal government
c. No discrimination against federal government by State Taxes
2. From State Regulation
c. Application
i. Conflict preemption
1. Physical Impossibility
a. opposite obligations between federal and state laws make it impossible to comply with both.  congressional intent was to preempt
b. If one law says you must and the other says you must not…then physically impossible.  If one says NO, but the other says you can, but not must, not physically impossible
c. Wyeth v. Levine – State holds that drug company must add a warning to its label, FDA says you can’t change label without Fed. gov’t permission UNLESS it adds or strengthens warnings. Held: NO preemption here, can comply with both.
2. Obstacle to the accomplishment and execution of the full purposes and objectives of Congress
a. Garamendi – holding the executive agreement preempted the California state law, because the state law interfered with the executive’s objective
i. Objective – to encourage European governments to comply voluntarily and was diplomatic foreign policy
ii. Breadth and interference – The foreign policy is broad and governs for the entire nation, and the state is interfering with this diplomacy by undercutting the mediation approach, by imposing iron fist type mandatory disclosure on the insurance companies.  
iii. State interest? – traditionally foreign policy is a federal interest, and while the state could argue that insurance regulation is traditionally state because it involves health and safety, this case is about foreign policy.
1. Could also possibly be treated as implied field preemption, because foreign relations are vested in the US government.
b. Grier v. American Honda – fed law gives car manufacturers options to comply with passive restraint regulations, including use of airbags.  State law holds in a tort case that airbags are required.  Held: this state law should be preempted because congressional intent was to leave options for car manufacturers to keep prices down. [in spite of this being a traditionally state area of regulating health and safety]
c. Buckman Co. v. Plaintiff’s Legal Committee - claim brought in state court for fraud on the FDA.  Claim was preempted because it interfered with the congressional intent to give the FDA broad flexibility to deal with fraud itself.
d. Fidelity Federal Sav. & Loan v. De La Cuesta – federal law gives lenders flexibility to put “due on sale” clauses in their loans.  State law says lenders can only do so if the transfer of a property actually impairs the loan’s security.  Fed. Objective is to give lenders flexibility in the thrift industry.  Held: federal law preempts.
i. Ex. If objective had been to insure the solvency of thrift industry, then seems like state approach was consistent…so it could have gone either way
ii. Field preemption
1. Morales v. TWA – fed. Statute prohibited states expressly from enforcing any law relating to rates, routes, or services of any air carrier.  State tried to regulate fare advertisements.  Held: it is preempted by field preemption.
2. Altria Group Inc. v. Good – holding that the Federal Cigarette Labeling and Advertising Act does NOT preempt the Maine Unfair Trade Practices Act.  The Maine statute is meant to target deception in advertising not cigarette smoking and health, unlike the FCLA.  The federal statute should be read narrowly to limit preemption of this statute.
a. FCLA expressly preempts states regulating the warning labels on cigarettes and also any state regulation of advertising and promotion of cigarettes that comply with the federal regulations for labeling.
b. Objective – give the cigarette companies uniform labeling regulations nationwide and consumers uniform health warnings.
c. Interference from Maine Statute – Dissent argue that because the claim is related to smoking and health, that it does fall within the breadth of the FCLA.  Says that If claims arise from identical conduct, claims impose the same requirement or prohibition with respect to that conductstate would be preempted.
3. Norfolk Southern Railway Co. v. Shanklin – holding Federal Railroad Safety Act expressly preempts a woman’s state tort claim for wrongful death based on the company’s RR crossing warning signs being inadequate.  The fed law stated it would provide funding if its guidelines were followed, with an aim of nationally uniform RR safety standards, and said that the state could NOT adopt regulations once the fed. Gov’t had enacted theirs. 
4. FAA regulations create an exclusively federal field for Air Travel.
a. Burbank v. Lockheed Air Terminal – state tried to impose curfew on flights, but it was preempted by FAA regulations.  This was implied field preemption because allowing the states to set curfews would undermine the federal scheme and the pervasiveness of the scheme of airline safety, noise, etc. Given the congressional scheme, is there a whole field from which the states are now supplanted.
5. Immigration is an exclusively federal field 
a. Hines v. Davidowitz – holding that Federal Alien Registration Act impliedly preempted the field of alien registration, striking down a PA law.  
6. State-Imposed Limits on Election to Federal Office
a. They can only regulate the time, place, and manner of elections
b. Only way to impose term limits is by constitutional amendment
c. Under the Qualification Clause of the Constitution, someone just needs to be a resident of the state the represent at the time of election.  
d. State cannot require that the representatives live in districts.
i. Thornton - States can NOT impose term limits on elected officials, as it goes against the constitution
ii. Cook v. Gralike – state tried to label candidates on ballots as “disregarded voter’s instructions on term limits” and this was held unconstitutional, and beyond the scope of a state’s powers given by the Elections Clause.
iii. Federal Immunity
1. Issue here is that a state attempts to interfere with the federal government, versus preemption where the federal government is regulating private activity that the state then tries to also regulate.  
2. From State Taxation
a. A state may not impose a tax on the federal government, its property, or on any federal instrumentality that is so closely tied to the federal government that the two cannot realistically be viewed as separate entities.
i. Legal incidence must fall on the federal government or its instrumentality
1. US v. Mexico – holding that state sales tax imposed on a person buying products for the federal government was a valid tax, because the legal incidence fell on purchaser and she’s a separate entity from the fed. Gov’t
2. Kern-limerick inc v. Scurlock – federal agent purchasing for the government, state sales tax is invalid because they are the same entity, and the burden falls directly on the gov’t.
ii. It is NOT enough that the economic burden of the tax is passed on to the federal government
1. US v. County of Fresno – holding that a while a state cannot impose a tax on the property of the federal government, it CAN impose a use tax on private persons who are granted the possession or use of that property.  Legal incidence doesn’t fall on the US, and non-discriminatory, because it balances out the taxes already paid by those who are NOT exempt.
iii. Also, states cannot impose taxes that discriminate against the federal government, its property, or instrumentalities.
b. McCulloch v. Maryland – The court holds that a state cannot tax the transactions in a federal bank using the following logic:
i. A power to create implies a power to preserve
ii. A power to destroy, if wielded by a different hand, is hostile to, and incompatible with these powers to create and preserve
iii. Where this repugnancy exists, the authority which is supreme must control, not yield to that over which it is supreme
FURTHER
iv. Proposes a theory that power should mirror sovereignty.
1. Because federal laws are created based on the votes of all members of all states.
2. AND State laws are only the voices of the voters of one state
3. State laws cannot govern over the instrumentalities created by people over whom they do not have sovereignty, and thus they cannot tax a federal bank
3. From State Regulation
a. States may not regulate the operations of the federal government, property, or instrumentalities of the government in a manner that impairs or interferes with the full purposes and objectives of the federal program at issue
i. Johnson v. Maryland – held that a state could not convict and detain a postal worker for driving without a license in the course of his employment.  Reasoning was that the state could not interfere with the employment practices of a federal instrumentality.
1. This doesn’t mean that federal workers are totally immune from state regulation.  Unless the federal government has specifically immunized postal drivers from liability (such as running a stop sign), a state may impose general rules of local law that only incidentally affect “the mode of carrying out the employment”
ii. Must ask if the regulation actually interferes with the federal program at issue.
3. Structural Limits
a. Federalism
4. External Limits
a. 10th Amendment
Dormant Commerce Clause
1. Parameters
a. Commerce clause also acts as a limitation on the states.
i. Where congress has exercised its affirmative power under the commerce clause, any conflict state law will be preempted.
ii. Even if congress has NOT enacted a conflicting law, state laws that burden or discriminate against interstate or foreign commerce may still be invalidated on the ground that they violate the dormant or negative Commerce Clause.
b. Can be used to strike down state regulatory or taxation measures
c. State Regulation of Alcohol
i. Notwithstanding the 21st amendment, state regulation of alcohol is limited by the nondiscrimination principle of the commerce clause.
d. State laws that Affect Foreign Commerce
i. The same analysis is used as for interstate, but with stricter scrutiny, and it is harder to justify that a state interferes with foreign commerce, because the US should present a uniform standard for the nation
e. Congressional Consent/Authorization - A state law that would otherwise violate the dormant commerce clause can be made valid by congressional authorization through statute either before or after judiciary has issued an opinion.
2. Rule
a. Market Participant Doctrine
i. If the state is not regulating or taxing, but rather entering the market as participant in the act of buying, selling, subsidizing, or providing goods or services, THEN the dormant commerce clause does not apply.
1. Define Market
2. Check for reach beyond relevant market that regulates downward/upward producers.
b. Regulation of Commerce  5 Inquiry Analysis
i. Is the law rationally related to a legitimate state purpose?
1. Law must have legitimate purpose or goal
2. Law must be rationally related to the purpose
ii. Does the law have the practical effect of regulating out-of-state transactions?
1. State law must be such that it prohibits, mandates, or controls certain out of state behavior through the threat of legal sanctions; AND
2. Legal impact of the law must fall on a transaction that occurs wholly outside the state.
iii. If the law discriminates against interstate or foreign commerce, does it represent the least discriminatory means for the state to achieve its purpose?
1. Ways to Discriminate:
a. On its face
b. Design
c. In Effect
d. As Applied
2. If the state has a less discriminatory way that it could carry out its rational purpose, then the state law will be invalidated
iv. Are the burdens the law places on interstate or foreign commerce clearly excessive in relation to the benefits which the law affords the state?
v. Does the law represent the least burdensome means for the state to achieve its goal?
c. Taxation on Commercial Activity – 4 Possible Violations
i. Tax applies to an activity that lacks a substantial nexus to the taxing state
ii. Tax is not fairly apportioned
iii. Tax discriminates against interstate or foreign commerce; OR
iv. Tax is not fairly related to services provided by the state
3. Application
a. Market Participant Doctrine
i. Permissible discrimination when state is market participant:
1. Employing only in state residents
2. Buying raw materials only in state
3. Giving free cement only to in state charities
4. Allowing only in state residents to use a state service  attending a public university
ii. Not Permissible -  IF there was a case where someone was hoarding natural resources within the state, THEN maybe there’s an exception to the market participant doctrine.
iii. You must define the relevant market in your analysis.  IF the state attempts to exercise control over a private party beyond the market in which it is participating, dormant commerce clause is triggered.
1. Turns on how broadly the relevant market is defined
2. Court generally defines the market narrowly so that the exception doesn’t swallow the rule.  regulation of upstream and downstream trading partners will activate the dormant commerce clause.
3. South –Central Timber Development v. Wunnicke – holding that Alaska, though a timber market participant, lost that status  to the extent that it sought to require those buying timber from the state to then process it in Alaska before it was shipped out of state.  Relevant Market = timber production, those downstream were in timber processing and thus Alaska was subject to Dormant Commerce Clause for THAT element of the regulations.
a. Holding also: The regulation of another market can be by either contract or statute, and still violate the commerce clause.  The regulations here were through contract.
iv. If a state is acting as a buyer, the dormant commerce clause does not apple, even if they are discrimination against interstate commerce.
1. Hughes v. Alexandria Scrap – Maryland developed a program to remove abandoned cars from roadways and junkyards.  Purpose was a sovereign purpose, but the means were not regulatory, it was a spending program and they’d entered the market.  They offered a bounty for every junk car converted to scrap.  They altered documentation requirements 5 years into the program, requiring out of state processors ONLY to provide documentation of title for hulks, while instate processors were not subjected to such rules.  Held: no commerce clause violation, because they were market participants, and had a right to favor its own citizens over others, despite facial discrimination
v. If a state is acting as a seller, subsidizer, or provider or goods/services, the dormant commerce clause does not apply, regardless of discrimination against out of state commerce.
1. Reeves, Inc. v. Stake – a state-owned cement plant in South Dakota sells to ONLY residents of South Dakota.  The private market in state was inadequate and out or statehad a monopoly, so South Dakota entered the market.  Reeve was an out of state cement buyer who was adversely affected when the state stopped fulfilling his orders in favor of instate business.  
vi. State Subsidies
1. When a state subsidizes certain activities, they enter the market with money that is distributed on a selective basis.  market participant immunity (think of as an investor)
a. Ex. State gives money to only in state ballet companies.   OK 
b. NB They can also use the state subsidy as a CARROT in order to persuade downstream peeps in market to do what they want, BUT they cannot regulate them directly.
2. Where the money for the subsidy comes from is key.  If from in state taxes, no issues. 
3. Exception -  If money is from out-of-state as well as in state taxes, THEN the subsidy can be defined as a tax rebate rather than market participation, thus activating the dormant commerce clause. 
a. Ex. If all dairies (in state and out of state) must pay a tax, and only in state are granted a subsidy in the amount of the tax.  violation of dormant commerce clause
vii. State Tax Credits and Tax Exemptions
1. Tax credits/exemptions are NEVER qualified as immune to the dormant commerce clause.
b. Rationally Related to Legitimate State Purpose
i. Legitimate Purpose
1. Must fall within the state’s police powers
a. Police powers: regulate and tax for health, safety, morals, and general welfare of the public
2. Does not need to be based on fact, just whether the congress MIGHT have had a rational basis for pursuing a police power with this legislation incredibly broad
3. NOT allowed – 
a. purpose to regulate interstate or foreign commerce
b. Economic protectionism
i. Def. - Laws aimed at insulating the state from interstate competition
ii. Baldwin – held that economic protectionism was present and state law was invalid, because they were trying to shield local farmers from interstate competition in order to ensure  a supply of local milk, even in times of general shortage.  The end was valid as a health concern, but the means were NOT because protectionism  not valid per se
iii. Maine v. Taylor – holding that a state must have enacted a statute because of, not in spite of, economic protectionism in order to be made invalid.  There a statute banning the importation of out of state bate was passed for environmental reasons, unintended result was insulation of local bate market
ii. Rational Relationship
1. Doesn’t matter whether the statute in fact furthers the goal, just that they had a rational basis in thinking it would
c. Effect is Regulation of Interstate Commerce
i. Intent is NOT important here, it is the EFFECT
1. Must be a regulatory effect, not just economic  incentive is not a violation, must be an ultimatum of comply or face sanctions
ii. Brown-Forman Distillers v. NY State Liquour Authority – state passed regulation saying that liquor distillers needed to post monthly wholesale prices of liquour and could not sell at different price to anyone else than it sold to NY, and if after selling to NY, they needed permission to change the wholesale price from NY to alter it for NY and all others.  Held: invalid because it regulated the price at which liquour could be sold in other states, AND the punishment was not being able to sell to NY if no compliance
d. Least Discriminatory (against interstate commerce) Means for State to achieve its purpose
i. On its face
1. From the text of the statute itself, it explicitly discriminates against interstate commerce
ii. Design
1. Neutral on its face, but designed to discriminate  Economic Protectionism
iii. In Effect
1. Disproportionate impact on out of state economic interests
2. If it turns out that the burden on foreign and out of state citizens is much greater than that imposed on in-state in order to comply, though it says it applies to all
3. Doesn’t matter if more of the supplied good comes from out of state, as long as the actual restriction is the same on both in and out of state
a. Commonwealth Edison Co. v. Montana – tax on coal, and 90% is shipped out of state.  Not disproportionate just because more was bought out of state, both in state and out of state paid the same tax rate
iv. As Applied
1. The law doesn’t discriminate on its face, but the state only enforces it against out of state citizens, thus discriminating.
v. Less Discriminatory Alternative – Burden is on the state who made the law to show any proposed alternative would cause more discrimination
e. Balancing Burdens on ISC and Benefits to State
i. If the burdens on interstate commerce outweigh the benefits to the state, even if no discrimination, it can be invalidated
1. Identify the purpose
2. Weigh benefit by showing how much the statute achieves that purpose
ii. Court will only let the burdens outweigh if the state benefit is slim to none.
iii. South Carolina State Highway Dept v. Barnwell Brothers, Inc. – supreme court condemned the less burdensome alternatives test, after the district court invalidated a statute requiring 90 inch width limit for trucks, because 96 inch would have been just as effective and less of a burden.  Court said that this was a legislative matter, NOT judicial  basically said that it was a political question and deferred to congress.  20/20 Hindsight, it appears that this could be termed a balancing test, but the burden was far too small in the court’s eyes to outweight the state’s interest.
1. Benefit – protection on state highways, which has traditionally always been within the police powers
2. Burden – trucks have to stop and reload at the borders and change trucks, BUT not a question for the judiciary
iv. Southern Pacific Co. v. Arizona – Arizona law limited the length of trains that could operate in the state.  Heavy burden on out of state commerce because trains needed to be broken up into shorter ones to go through Arizona.  Benefit was intended to increase safety  actual effect was more accidents because more trains.  Held: state law invalid because burdens clearly outweigh benefits.
1. Benefit – NONE in effect because the increased number of trains was actually causing more accidents.
2. Burden – National Uniformity in train regulation was compromised, and trains needed to be broken up at the borders.  Interstate commerce was being slowed and it was significant because it was the railroad, which was relied upon heavily by interstate commerce at this time.
3. NOTE – in order for a burden to triumph over state benefit, it must represent a national interest and must be an issue that requires national uniformity. This is how the case is distinct from Barnwell above.  
f. Using the Least Burdensome Alternative
i. If the statute isn’t the least burdensome, then it is invalid.
ii. Note that least burdensome and least discriminatory are NOT the same thing.
1. Just because you eliminate the discriminatory aspect, does NOT mean that you eliminate the unnecessary burden on the interstate commerce.
iii. Kassel v. Consolidated Freightways – Holding that an Iowa statute requiring 55 foot limit on trucks violated the dormant commerce clause after the plaintiff proved that 65 foot were just as safe, and much less of a burden on interstate commerce, because other surrounding states said 65 foot were ok
g. Hunt v. Washington State Apple Advertiseing Comm’n – holding that that where a state passes a law, saying that all apples sold or shipped into the state must be labeled with either applicable USDA labels or none at all was a violation of the state’s rights and not valid because of the dormant commerce clause
i. Purpose/Related
1. Legitimate Purpose – protect from consumer fraud
2. Rational – not likely that the labeling will actually protect consumers from fraud because the retailers are the ones that see the closed cases, and the Washington grading actually HELPS to show quality of apples, not hinder, SO almost not rational…but the court holds that it is.
3. Effect Regulates interstate commerce  Not present here, because it is only regulating what can or can not come in to North Carolina, no transactions outside the state
4. Discrimination – Yes, the NC law discriminates in effect, because NC already complied with the law, so the only burden is to out of state companies.  Also, Washington lost its competitive edge, while NC lost nothing.  The lessor way to discriminate and achieve purpose would be to just add the USDA labels to everything, but NOT require everyone to remove their own.
h. Taxation on Commercial Activity – 4 Possible Violations
i. Tax applies to an activity that lacks a substantial nexus to the taxing state
1. The activity or property that gives rise to liability for the tax must bear a substantial connection to the taxing state
2. Examples:
a. Satisfied
i. Tax on sale of goods purchased in the state
ii. Tax on personal property being USED in the state
iii. Tax on Real Property Located in the state
iv. Tax on income earned in the state
b. NOT Satisfied
i. Tax on property or activity that takes place wholly outside the state.  
ii. Tax on personal property in transit
iii. Tax on sale of goods that takes place out of state
1. BUT they could tax you on the use in the state
3. Unitary Business – If two corporations are part of the same unitary business, then activities of one corporation, though they may be wholly out of state, are subject to taxation in the state where the other branch of the corporation is located. This relies on a unitary Business method of apportionment.  Elements of a unitary relationship:
a. Functional integration, 
b. Centralized management, AND
c. Economies of sale [Share systems; rely on each other’s activities and act together]
i. Meadwestvaco Corp. v. Illinois Dept. of Revenue – Mead sold Lexis/Nexis for $1.5 billion, earning $1 billion in capital gain.  Mead didn’t claim it on Illinois tax return, because they claimed it in Ohio, where they are incorporated.  Illinois assessed them $4 million in additional tax and penalties.  Illinois said that because Lexis was a part of a unitary business with Mead that Mead was subject to taxation on the sale of the company in Illinois.  Held: Not a unitary business because it failed all 3 of the above factors.  
ii. Tax is not fairly apportioned
1. If a state taxes an activity that could ALSO be taxed by other states, the tax must be fairly apportioned so that the state taxes only its fair share of the interstate transaction or activity in question
2. Designed to reduce the risk of multiple taxation
a. Multiple taxation occurs when a company does business in many states and is thus liable for tax on their activities in those states.  Subject of the tax in this instance is gross receipts/gross income
3. The “subject” of the tax will determine whether there is risk of multiple taxation
a. Sales Tax and Real Estate Tax, because they can only occur in the state where they are levied, need not be apportioned
4. 2 Methods of Apportionment
a. Unitary Business Method - considers the TOTAL income earned by all of the corporate entities that are part of the same unitary business enterprise as the entity being taxed, including income earned outside the taxing state
b. Geographic/Transactional Method - ONLY those transactions that occurred in the taxing state are considered
5. If a state has some type of apportionment, the tax will be upheld.  ONLY if there is not attempt at apportionment when the activity is subject to possible multiple taxation will it be struck down.
iii. Tax discriminates against interstate commerce; OR
1. Identical Analysis to Regulations.  See above 5 inquiries
2. Must look at the tax and ask the question, “What would happen if every state enacted the same tax?”
3. If an only interstate tax can be shown to exist as a compensatory tax to balance out a burden already borne by intrastate commerce, it is fine
4. Test for valid compensatory Tax
a. State must identify the intrastate tax for which the discriminatory tax is designed to compensate, and must show that the purpose for which the intrastate tax is imposed is one that also justifies placing  a burden on interstate commerce.
b. Tax on interstate commerce must roughly approximate and in no event exceed the amount of the tax on intrastate commerce; AND
c. Events on which the interstate and intrastate taxes are imposed must be substantially equivalent so that one tax can fairly be deemed  proxy for the other.
i. Ex. Compensatory use tax to offset a lower sales tax in a neighboring state.
iv. Tax is not fairly related to services provided by the state
1. To satisfy - A measure of the tax must be reasonably related to the extent of the activities or presence of the taxpayer in the state.
2. It appears that the only taxes open to challenge under this part of the test are those that are flat taxes whose measure is in no way tied to the extent of a taxpayer’s presence within the state.
3. Has nothing to do with the benefit the taxpayer gets from the state.
v. Taxation of Foreign Commerce
1. Court applies the 4 part complete auto test PLUS 2 extra parts:
a. Enhanced risk of multiple taxation
b. Possible need for federal uniformity
2. Need for enhanced risk of multiple taxation is that the US gov’t can’t regulate the way a foreign company is taxed by other nations and the overlap with a tax by a state.
a. Even if a state tax is apportioned and would satisfy element 2, because it is foreign, it may fail under the enhanced risk of multiple taxation prong.
Privileges and Immunities Clause
Actual Text
1. Article IV, §2 “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states”
2. Translation: States cannot engage in certain types of discrimination against citizens of other states with the respect to the exercise of certain fundamental rights
a. Meaning of Terms within the Rule
i. States – includes municipalities and any other subdivisions within the state – United Building 
Scope of the Limitation
1. Parameters
a. Purpose is to promote Interstate Harmony
b. Must be an out of state citizen in order to have standing
c. Whether a state is acting as a market participant has NO bearing on whether or not  they have violated the privileges and immunities clause.
2. Rule
a. States cannot engage in certain types of discrimination against citizens of other states with the respect to the exercise of certain fundamental rights.
b. Five Inquiry Analysis
i. Is it a “state” law?
ii. Is the “person” challenging the law a citizen of another state?
iii. Does the challenged law affect a “fundamental right” within the purview of the clause?
iv. Is the law’s discrimination of a type that is prohibited by the clause?
v. Does the state have a “substantial reason” that justifies its discrimination against citizens of other states?
1. Non-citizens are particular source of evil
2. Discrimination is related to state’s objectives and is least discriminatory option.
3. Application
a. State Law
i. Includes laws made by municipalities. – United Building
b. Citizenship
i. Corporations are NOT citizens in the meaning of the privileges and immunities clause, and thus never have standing to challenge it, despite any discrimination
ii. Citizen of another state – US citizen and domiciled in another state.
iii. If there is any law that limits a right to a resident, this should trigger the issue analysis for a privileges and immunities clause violation
iv. Statute can discriminate by also just specifying residency, doesn’t need to say citizenship.
v. PRA is NOT treated as a citizen here, totally irrelevant.  They are aliens.
c. Fundamental Rights
i. Only applies to the fundamental rights recognized under Article IV, NOT the 14th amendment.
ii. Artivle IV Fundamental Rights
1. Right to pass through or travel in a state
2. Right to reside in a state for business or other purposes
3. Right to work in a state [do business there/common calling] 
a. Including any discriminatory impediment, does not need to be total bar
b. Working for a private company performing a public service project IS a fundamental right. – United Building 
i. [remember that employment directly by the state is not a fundamental right] 
4. Right to take hold and dispose of property either real or personal
5. Freedom from discriminatory taxes or impositions 
6. Right of access to courts
7. Right to enter a state seeking medical services that are available there
d. Discrimination
i. A State must afford the same rights to out of state citizens as it does to in-state citizens.  Any discrimination against in-state residents is NOT covered by the Privileges and Immunities Clause.
1. Slaughter House Cases
ii. Unlike the dormant commerce clause, discrimination here must be on its fact or by design.  
1. It is possible that in effect or as applied could be deemed a violation, BUT this question has been left open by the Court.
iii. Can also be triggered by discrimination against people who don’t reside in a certain city, subdivision, county, etc.
1. A person who is not residing in a state is ipso facto not residing in a city within that state.  Thus, whether the exercise of a privilege is conditioned on state residence or city residence, he will just as surely be excluded. – United Building
e. Substantial Reason
i. Elements That Must Be Satisfied In Order To Uphold The Law:
1. There is a substantial reason for the difference in treatment
a. ie noncitizens constitute a unique or peculiar source of the evil at which the law is aimed; AND
2. The discrimination is closely related to the state’s objectives, taking into account whether there are feasible less discriminatory or less restrictive ways of achieving the state’s goals
ii. If the state can show a substantial reason for its discrimination, the law will be upheld.
iii. The scrutiny used for the test is relaxed for discrimination surrounding publicly owned goods or resources – United Building 
4. Cases
a. United Building and Construction Trades Council v. Mayor and Council of Camden – Camden passed a city ordinance which required 40% of all workers on public works projects to be residents of Camden and that the subcontractors and contractors both comply with this hiring standard.  Challenged by out of state workers as a violation of privileges and immunities clause.  Held: a city ordinance is subject to the clause, this may have been a violation because it did discriminate based on residency within the municipality, but may have been justified and needed remand for a finding of fact.  Possible justification was spiraling unemployment, sharp decline in population, and a dramatic reduction in the number of businesses located in the city.
Structural Limits
External Limits
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