Caplan
Constitutional Law

Jot list

Civil rights cases- private action

Plessy- sep but equal 

The takings clause  - incorp. Into due process (states also have to respect the bill of rights)

Lochner Era- was about right to freedom of K (no longer good law)

Lochner case was overturned. Case is considered bad b/c anti-democratic, rich get richer poor get poorer, bad use of precident, focus on legislative motive; power being moved to federal judges; interpreting freedom of k from constitution.

Constitution is the law that governs the government, law for making laws, plan for deciding who decides
Labor laws are legitimate and authorized by state police power.

Affordable care act- not an eq. prot. Case b/c no one was being treated diff. and not due process b/c freedom of k is not protected/right to self insure.
IDEAS ON HOW TO RESOLVE A CASE

T-ext

S-tructure

P-recedent

C-onsequences

H-istory / originalism interpretation
V-alues

I. Sources of Gov’t power 
A. States: Sovereign Powers (including police power) health, safety, welfare, and moral
B. Federal: Enumerated Powers

1. Commerce Clause(gibbons v ogden(1824); NLRB v. jones and Laughlin steel(1937); us v carolene products(1938)- filled milk act considered interstate commerce RATIONAL BASIS; us v darby(1941)- u.s. may regulate mauf. b/c substantially affects interstate commerce); heart of Atlanta motel(1964)- law not allowing blacks to stay in motels ruled a part of commerce clause and held unconstitutional bc discrim on the basis of race affects interstate commerce(and overruled: us. V ec knight- manufacturing was held not to violate cc; hammer v. dagenhart- not a commerce issue; Schechter poultry v us deemed tax penalty but commerce clause would have allowed; carter v carter coal); Wickard v. Filburn (1942)- even though small farmer, his home consumed wheat and it affects interstate commerce when aggregated; katzenbach v. McClung (1964); Us v. lopez(1995)- overturned state statute on gun control laws b/c it does not violate the commerce clause because there was no economic transaction, no express nexus in statute languge or in congresses findings; us. V Morrison (2000)- law regulated violence against women has no aggregate affect on interstate commerce and is regulating criminal conduct; Gonzales v Raich (2005)- growing weed for personal use violates the commerce clause; NFIB v. Sebelius(2012).  Doesn’t matter what motive is. Congress is given deference and constitutionality is presumed (except in enumerated rights, restricting political process, minorities, etc)
· activities can be regulated when aggregated together have a substantial effect on interstate commerce. (wickard and raiche)
· Need economic transaction (look AT the transaction/underlying act must be economic) lopez case
· Must be activity rather than inactivity (NFB)

· No regulation of crime

a. CROSS BORDER TRANSACTIONS (gibbens v. ogden)
b. INFRASTRUCTURE FOR CROSS BORDER TRANSACTIONS (bridges, reailroads, canals, etc)
c. IN-STATE ACTIVITY THAT AFFECTS INTERSTATE COMMERCE (derives from necessary and proper clause) (wickard and Gonzales)
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Penalty

Balley v Drexel Furniture (1922)

Businesses that knowingly use any chil factory labor must pay 10% of net
profts.

Gartor v. Garter Coal Co. (1935)
Mining businesses mus: pay either 15% of value of coal, o 1.5% if tey
agree to adopt industry code.

US v Constantine (1935)
Bootleggers must pay $1.000 i they sellalcohol in violaton of ocal aws.

LA\

S v Sonzinsky (1937)
Gun dealers must pay 5200 annually plus $200 per ransfer.

US v Kahriger (1952)
Bookmakers must pay 10% of the valus of wagers.

KN





2. Tax (baily v Drexel furniture- child labor tax was ruled a penalty, carter v carter coal; sonzinsky v us; nfib v sebelius; affordable care act case ruled it ok to make non insurance holders pay a tax;
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The activity being regulated in the older cases at their core were 
economic; vs. the newer cases are acts of violence/criminal acts /
crime control(the underlying act is NOT commercial) 
 



Violation OK 



NLRB v. Jones & Laughlin Steel Co. (1937) 
Federal statute (National Labor Relations Act) regulates interaction of 
businesses and unions 



US v. Darby (1941) 
Federal statute (Fair Labor Standards Act) regulates wages and hours of 
businesses 



Wickard v. Filburn (1942) 
Federal statute (Agricultural Adjustment Act) regulates amount of wheat 
grown by farmers 



Heart of Atlanta Motel v. USA (1964) & Katzenbach v. McClung (1964) 
Federal statute (Civil Rights Act) regulates racial exclusion from places of 
public accommodation 



Lopez v. US (1995) 
Federal statute (Gun-Free School Zones Act) regulates possession of 
guns near schools 



Morrison v. US (2000) 
Federal statute (Violence Against Women Act) regulates crimes of violence 
motivated by gender 



Gonzales v. Raich (2013) 
Federal statute (Controlled Substances Act) regulates manufacture and 
possession of marijuana 
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 to pay the debts, and provide for the common defense and general welfare of the us. Doesn’t matter what for
a. courts will not rule on the wisdom of congress’s decision to impose a tax OR the chosen rate

b. to be a “tax,” a law requiring payments to the federal government must:

i. raise “some revenue;” and

ii. [image: image3.emf]


Goal: raise revenue 
 



A.  Tax-like amount 
B.  Proportional to value of 



items taxed 
C.  Owed regardless of 



intent (scienter)  
D.  Codified in tax code 
E.  Enforced by tax collector 



Goal: punish misconduct 
 



a)  Punitive amount 
b)  Fixed amount, or 



proportional to conduct 
c)  Owed only if intent found 
d)  Codified outside tax code 
e)  Enforced by police or other 



law enforcement 



Tax     Penalty 



Deterrent Effect- 
doesn’t matter 










not be a penalty or punishment. P. 480 
1. Must also be uniform throughout the states and if a direct tax, be proportional to state population.
c. A federal tax must:

i. Be uniform throughout the us

ii. If it is direct, it must be proportional to 
state population
C. Spending – South Dakota v. Dole (1987) drinking age and 10% of spending for highways; NFIB v. Sebelius (2012); affordable care act case – congress can not base all of Medicaid on the ACA. (courts give congress deference) congress may impose conditions on state recipients of federal funds where:


a. The spending program is in pursuit of the general welfare

b. The conditions are expressed unambiguously

c. The conditions are related to the purpose of the federal program

d. The conditions do not require the recipient to violate the constitution

e. The overall bargain must not be coercive upon the recipient.

D. Necessary and proper clause- Mcculoch v Maryland; NFIB v. Sebelius; Printz v. us. (proper) means to a legitimate end to the enumerated powers. Have to be rationally related. Cannot be for something not enumerated?
E. Civil rights enforcement cases- civil rights act was not authorized b/c requires state action.
F. Fugitive slave clause- PRIGG case(unenumerated) fugitive slaves shall be delivered upon claim of the party whom service or labor is due. (eventually overruled by 13th amendment)
a. 13th amendment- neigther slavery nor involuntary servitude shall exist and congress can enforce. (can be private parties)
b. 14th amendment – birthright citizenship, states have to follow bill of rights INCORPORATION, congressional power to enforce.

II. Limits on states: structural limitations

a. limitations on states: supremacy clause

i. preemption- mcculloch v. Maryland; gibbens v. ogden; Arizona v. us –state’s immigration law was an obstacle in 2 parts and a field preemption of one part.
1st analyze whether federal statute is constitutionally proper and there must also be a seriously conflicting state law.
a. express-
b. implied- state law conflicts w/the terms or purpose of fed. law
i. implied conflict preemption

1. direct conflicts -physically impossible for person to obey both
2. obstacles- state law is an obstacle to or undercuts the effect of federal law.
i. Was congress trying to accomplish goal?

ii. How does this law interfere with that?

iii. Solving the fed. Gov’ts problem and that state law is getting in the way

ii. implied field preemption-  congress occupies a field and state laws on the subject are preempted.
ii. [image: image4.emf]


Right Allgeyer Meyer 



Absence	of	bodily	restraint/incarcera2on x x 
Enjoy	and	use	all	of	one’s	facul2es x 
Choose	where	to	live	and	work	 x 
Earn	a	living x 
Pursue	one’s	chosen	trade x x 
Enter	into	contracts	for	the	above	purposes x 
Enter	into	contracts	(generally) x 
Acquire	useful	knowledge x 
Marry,	establish	a	home,	bring	up	children x 
Worship x 
Enjoy	those	common	law	privileges	“essen2al	to	the	
orderly	pursuit	of	happiness” x 
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dormant commerce clause doctrine (when there absence of a federal statute vs commerce clause has a federal statute) Hunt v. Washington state apple- Fl’s law violed DCC; city of Philadelphia v. nj; camps newfound v. town of harrison
1. STATE LAW that burdens on interstate commerce? (not whether it impacts/ diff from commerce clause rule) actually prevent transactions from happening (fewer trans)
2. Is the state acting as a regulator(telling private parties what to do), rather than as a market participant (state is buying and selling=an exception)?
3. facial discrimination against interstate commerce

a. legitimate state purpose?
i. least discriminatory alternative?

4. facially neutral statutes with discriminatory effects is unconstitutional if:
a. state has discriminatory purpose

b. adverse impact on commerce clearly exceeds any legitimate state purpose.

b. limits on federal gov’t: federalism
Federalism powers or prerogatives of the states limit the enumerated powers of the federal government.
i. commandeering 
1. Federal law cannot directly compel state gov’ts to enact or administer federal regulatory programs (even if congress has enumerated powers to legislate). Ie. Forcing states to buy equipment for federal us post offices.

ii. tenth amendment- u.s. v. darby
iii. federalism as an interpretive tool for enumerated powers: see enumerated powers
c. limits on federal gov’t: separation of powers
A. does the constitution’s text explicitly or impliedly assign this function to a particular branch?

B. Is a branch seeking to perform functions outside its usual areas of responsibility?

C. Will the challenged action of one branch interfere with the ability of other branches to perform in their usual areas of responsibility?

D. Does one branch have a greater institutional competence for the function?

E. Consider various methods of constitutional interpretation.

ii. judicial and legislative- Marbury v. madison; cooper v. aaron; city of boerne v. flores
iii. legislative and executive- Youngstown v sawyer (steel mills)- no article 2 language about seizing mills, president is not a lawmaker and seizure decisions are lawmaking. Zivotofsky- president has power to recognize foreign gov’t 
1. president’s power to issue an executive order must stem from an act of congress or from the constitution itself.
2. zones: 1- president acts pursuant to a statute(if found unconst. Here, gov’t at a whole lacked power), 2- president acts while congress is silent, 3- president acts contrary to statute (only way president can win is if congress’s law is unconstitutional)
iv. executive and judicial (kind of like preemption) 
III. Limits on Gov’t power: individual rights

a. Equality rights: equal protection clause 14th (INCORPORATED INTO THE 5TH AMENDMENT/DUE PROCESS CLAUSE)w/o regard to citizenship. Strauder v. west Virginia (1879) overturned state law that black people not allowed on jury; yick wo (ordinance in SF was discriminatory in application because none of the chinese launderers were allowed a permit) gov’t unambiguously discriminated on the basis of race. Buck v. bell; u.s. v. carolene products; skinner v. Oklahoma; hirabayashi v. us; korematsu v. us- strict scrutiny but there was a national defense that was a rational basis for the segregation, although now courts would likely say it wasn’t tailored enough ; shelley v. kraemer- (violation when enforcing) property covenant, usually only applied to covenants to this day, (limiting to only caucasions) violation of equal protection b/c cannot go to court to enforce; railway express agency v. ny; brown b. board- separate is inherently unequal; bolling v. sharp; Williamson v. lee optical; cooper v. aaron; harper v. Virginia state board of elections; loving v. Virginia- ruled a statute prohibiting interracial marriages unconstitutional; reed v. reed; palmer v. Thompson; eisenstadt v. baird (birth control); san antonio school district v. rodriguez- wealth is not suspect; frontier v. Richardson; usda v. Moreno- gov’t interest of preventing fraud in food stamps not reasonably related to the limiting to only those related in the hosuehold. and there was an animus toward hippies; geduldig v. Aiello; craig v. boren; Washington v. davis (police test); city of new orlieans v dukes; village of Arlington heights v. HDC; regents of the university of ca v. bakke; pensonnel admin v. feeney- disparate impact w/o discrim purpose; plyler v. doe; palmore v. sidoti; city of Cleburne v. Cleburne living center (mentally retarded not a heightened scrutiny); city of Richmond v. ja croson; dallas v. stanglin; Edmonson v. Leesville concrete co; us v Virginia; romer v evans; vacco v quill; nguyen v INS; Johnson v. California; fisher v univ of texas; us v Windsor; 
i. Id burden or benefit distrib. unequally (what) (threshold question)
1. Is it a fundamental right?

2. Suspect classification (race, national origin) {race and national origin are suspect classifications based on characteristics that are: shared by a discrete and insular minority, historically used bases for invidious discrim, precident on the books, indicators of status rather than conduct, inborn or immutable traits, readily perceived or ascertainable, shared by a politically powerless group(able to form coalitions), not valid proxies for individual worth(reason to discrim?). 
3. Sex or illegitimacy intermediate

ii. Id the classification used by the law (who) (threshold question).
i. This law classifies on the basis of ________________ (conduct and vs. immutable characteristics, status)
2. Facial (disparate treatment- per se proof of discriminatory purpose)

3. Non- facial (disparate impact) needs intent/purpose(something else)(usually found in voting rights cases) or it will be rational basis see slides 3-23. Prove that the gov’t action was because of and not in spite of its disparate impact on a protected class (feeny)
a. Methods of discriminatory purpose (gov’t interests are not valid) may include: clear or stark pattern unexplainable on grounds other than discrimination (yick wo); historical background; procedural irregularities in adoption of the policy; substantive irregularities in the chosen policy; legislative history(what’s in the record).

iii. Select the proper level of scrutiny for the burden and classification

1. Rational basis- other than strict scrutiny
2. Strict- for “suspect” classifications> race and nat’l origin/ unequal dist. Of fundamental rights
3. Intermediate- sex, birth outside marriage. Important government interest and Means have to be substantially related.
iv. Apply the appropriate level of scrutiny- gov’t has the burden of showing gov’t interests and means depending on level of scrutiny
1. Strength of gov’t interest – WHY /legitimate vs. compelling
2. Tailoring- HOW /reasonably related means vs. narrowly tailored means
a. Less discriminatory alternatives / over or under inclusive (only in strict scrutiny)
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Level Used for Gov’t Burden 
Strict 
Scrutiny 



• “Suspect”  
  Classifications:   



Ø Race 
Ø National Origin 



• Unequal Distribution of 
Fundamental Rights 



• “Compelling” government interest 
• “Narrowly Tailored” means 



Intermediate 
Scrutiny 



• “Quasi-Suspect” 
Classifications: 



Ø Sex 
Ø Birth Outside Marriage 



• “Important” government interest 
• “Substantially related” means 



Rational 
Basis 
Review 



• Anything not receiving 
heightened scrutiny 



• “Legitimate” government interest 
• “Reasonably related” means 











b. Fairness rights: procedural due process

c. Freedom rights: substantive due process
i. law challenged on substance that it
 violates an unenumerated right?

1. Is there a deprivation?

2. Is there a fundamental right?

ii. fundamental rights

Meyer- freedom to teach german
skinner- procreate/have kids 
loving- marry

Parish- overturns freedom of k
Lochner- freedom of k OVERTURNED

Buck- to have children
Voting

Not fundamental: education (rodriguez), dancing
d. Other individual rights topics

i. Incorporation Barron v Baltimorre (1833). 5th Amendment takings clause incorporated into the 14th amendment (due process). And also the bill of rights are incorporated into the due process clause of the 14th amendment.
a) Those portions of the Bill of Rights that are considered “fundamental” are "incorporated" into the meaning of “liberty” as it appears in the two Due Process Clauses.

 

(b) With only a few small exceptions, the enumerated rights in Amendments 1-8 and in the Equal Protection Clause have been found to be sufficiently “fundamental” to be “incorporated” into the definition of liberty.  See the post-Barron Flash-Forward in Ch. 5C.

(c) Don't worry about the word "reverse" in the phrase "reverse incorporation."  It simply means that enumerated rights can be incorporated into the liberty of the Fifth Amendment Due Process Clause, which points at the federal government (and hence in the "reverse" direction than the Fourteenth Amendment Due Process Clause, which points at the states).
ii. Exceptions to the state action doctrine

iii. 14th amendment privileges or immunities clause

iv. various enumerated rights

Threshold q’s (1-2)








