Sources of Govt Power
· Commerce Clause

· Taxing Clause

· Spending Clause

· Necessary and Proper Clause

Commerce Clause

I. Commerce Clause: 

Congress has the power to regulate “commerce among the several states”

A) Cross-Border Transactions: goods and services sold across state lines.
B) Infrastructure for Cross-Border Transactions: Infrastructure that facilitates sale of goods and services across state lines. Bridges, railroads, trucks, trains, and boats.
C) In-State Activity that Affects Interstate Commerce: even in state act w/ small effect on interstate-C may be fed regulated if in aggregate they would affect national supply or demand for goods that travel in interC. Needs substantial relationship.
· Cross Border Transactions: Congress may regulate goods and services that cross state borders, regulation may take form of complete ban on interstate transactions, power may be exercised even if doing so has significant effects on wholly intraC. Can regulate interstate transactions even if one of the motives is to affect in-state transactions (Darby)

· Infrastructure for Cross Border Trans: “Commerce among the states can’t stop at the external boundary line of each state, but may be introduced into the interior” (Gibbons). Includes power to regulate the infrastructure necessary for cross-border transactions-bridges, canals, railroad tracks, trucks, trains, and boats that use them. Can also regulate in-state activity if necessary to protect the economic viability of interC. 

· In-State Activity affecting interstate commerce: even in-state act w/ small effect on interC may be fed regulated if in aggregate they would affect national supply or demand for goods that regularly travel in interC. Also be described as app of necc/proper clause. Needs substantial relationship

Cases

Upholding Exercise of Commerce Power:

· Gibbons v. Ogden: permits to use the rivers. Rule: congress’ power to regulate interstate commerce does not stop at the external boundary of a state. Congress’ power to regulate within its sphere is exclusive.

· Rule: Commerce clause is applicable when commerce effects more than one state.

· NRLB v. Jones & Laughlin : NLRB engaged in unfair labor practices and failed to comply with an order to end discrimination.

· Rule: The federal government has the power to regulate local employment practices (even if intrastate) when the companies business effects interstate commerce (products outside of state).

· US v. Darby: Upheld the Fair Labor Standards Act of 1938. This act established minimum wages and maximum hours for employees engaged in interstate commerce or production of goods for interstate commerce. 

· Rule: If the regulated intrastate activity has a substantial effect on interstate commerce, Congress may regulate the activity regardless of congress’ motive.

· RULE: overrules Hammer v. Dagenheart, manufacturing IS interstate commerce. Motive does not matter.

· Wickard v. Filburn: one man was growing too much wheat, court held that this was a violation of 
the commerce clause because you can aggregate each of the individual wheat growers to damage the market and make the wheat market ceiling pointless. 

· Rule: Congress may regulate the activities of entities totally apart from interstate commerce, if those activities affect interstate commerce.

· Rule: look to the aggregate of similar activities to determine if there is a substantial effect on interstate commerce.

· Heart of Atlanta Motel v. US: Heart Motel operated a motel which refused accommodations to 
blacks. Motel solicited business form outside State through advertising in national magazines and other media. 70% of guests were from outside the state.

· Rule: reaching outside of the state to gain customers has a sufficient effect on interstate commerce.

· Rule: blacks were basically unable to travel... this effects interstate commerce. Look to aggregation of all hotels doing this.

· Raich: women want to grow medical marijuana in their backyard just for them. 

· The court says this is indistinguishable from Wickard v. Filburn. 

· Rule: If you are growing a crop, no matter how small, the government can regulate it due to the economic nature and because it is economic.

· Katzenbach v. McClung: Ollie’s BBQ refused to serve blacks in the restaurant (only to go orders). Ollie’s BBQ purchased 46% o its food from a supplier who bought outside of the state.

· Rule: Congress’ power to regulate commerce can reach seemingly local activities if there is a connection to national commerce (look to the aggregate)

· Carolene Products: 
· Pwr to regulate extends to prohibition of shipments in commerce. Pwr is complete in itself, may be exercised to the utmost extent. Cong free to exclude from inter-C articles whose use in the destined states may reasonably conceived to be bad for public health, morals, or welfare or which contravene the policy of the destined state. Prohib of filled milk in inter-C permissible reg of commerce subject only to 5th DP. 

· Jacobson v. Massachusetts: court upheld a law making everyone get vaccinations even though there wasn’t really any activity.
Rejecting Exercise of Commerce Power:

· Lochner v. New York: a baker had his employee work more than 60 hours a week, in violation of the Bake Shop Act. He was fined $50, he appealed. Holding: there is no reasonable grounds for interfering with the bakers work schedule. Bakers are not less intelligent than others. This law will not help the public... merely prevents an individual from working more. 

· Rule: the end goal of the law must be appropriate and legitimate before an act can be held to be valid which interferes with the general right of an individual to be free in his person and in his power to contract in relation to his own labor. 

· Fundamental right to contract

· US v. Lopez: Gun possession in school zones. Court says this is not a proper use of the commerce clause.

· Court holding: there is a difference between what is truly national and what is truly local.

· Problems with Lopez:

· Regulates conduct that is not commercial

· Congress didn’t identify a “nexus” to interstate commerce

· No nexus to interstate commerce actually exists

· US v. Morrison: Rape victim wants to sue in federal court using a title 9 provision. Court says no.

· Holding:  we accordingly reject that Congress may regulate noneconomic, violent criminal conduct, based solely on that conduct’s aggregate effect on interstate commerce. The Constitution requires a distinction between what is truly national and what is truly local.

Rule: congress may only regulate ECONOMIC activity with the commerce clause.
· US v. EC Knight: 1 factory is not commerce, once you’re selling across border then it becomes commerce.

· Rule: Manufacturing is not commerce because it has yet to go from one state to another

· Hammer v. Dagenhart: statute says you cannot ship child labor goods across state lines. Court says this is obviously just congress trying to regulate North Carolina’s child labor laws. 

· Reasoning: the court compares/contrasts to other cases where the good being transported was harmful, whereas here, the goods are not harmful. An argument is made that unfair competition exists without congress controlling regulation of workers. However, court strikes this down

· Holding: Congress cannot regulate North Carolina’s child labor laws.

· Rule: Products that are just manufactured and then intended for interstate transportation does not make their production subject to federal control.

· Schechter Poultry v. US: slaughtering of poultry in slaughterhouses within state and sales by defendants to retail poultry dealers and butchers within state who sold directly to consumers. Court held that it wasn’t interstate commerce though almost all of the poultry originated inside the state.

· Rule: Power of congress to control intrastate transactions on the ground that they affect interstate commerce is confined to transactions directly affecting such commerce. Where the effect on interstate commerce is merely indirect, such transactions remain within domain of state’s power.


· Carter Coal: the act called for collective bargaining among the employees of the industry, minimum and maximum price controls, and defined various unfair trade practices.

· Rule: Commerce is intercourse for the purposes of “trade” and includes transportation, purchase, sale, and exchange of commodities between citizens of different states.

· Rule: commodities produced/manufactured within one state that are intended to be sold outside of the state doesn’t render their products subject to the commerce clause.
· Obamacare decision (NFIB v. Sebellius): 

· In regard to the commerce clause section, the court held that the commerce clause could NOT be used to regulate inactivity. AND necessary and proper gets split. So it is necessary    and    proper. Proper is not a “work around.” So, cannot use the necessary and proper clause here to make the regulation of inactivity work.

· G’vt: indiv mandate is w/in Cong’s pwr b/c fail to purchase insurance has sub/deleterious effect on inter-C by creating cost-shifting prob. Cong has never attempted to rely on CC to compel individuals not engaged in commerce to purchase an unwanted product. Leg novelty not necc fatal, but sometimes the most telling indication of severe const prob is lack of historical precedent for Cong’s action. Const’s language reflects the natural understanding that pwr to reg assumes there is already something to be reg. All CC cases have in common is that the pwr is reaching activity. Indiv mandate does not reg existing comm act. Allowing Cong to regulate individual b/c they are doing nothing opens new and pot vast domain to cong auth. Cong could command people to buy wheat or make you buy veggies b/c of sub effect on bad eating. 

Taxing Clause

· The constitution allows for the Congress to “lay and collect taxes, to pay the debts and provide for the common defense and general welfare of the United States.”
· Kickstarter:
· Courts will not rule on the wisdom of (1) Congress’s decision to impose a tax, or (2) the chosen tax rate
· To be a “tax,” a law requiring payments to the federal government must:
· Raise “some revenue,” and
· Not be a penalty or punishment 
· A federal tax must:
· Be uniform throughout the United States, and
· If it is a direct tax, be proportional to state population
1. How to tell if tax or penalty:
a. Tax (GOAL: raise revenue)(
b. Tax like amount
c. Proportional to value
d. Codified in tax code
e. Enforced by tax collector
2. Penalty (GOAL: Punish misconduct)(
a. Punitive amount
b. Fixed amount or proportional to conduct
c. Owed only if intent is found
d. Codified outside tax code
e. Enforced by police
Upholding law as proper tax:
· US v. Kahriger: The revenue act of 1951 contained a 10% occupational tax on professional interstate gamblers. Gamblers challenged the fact that congress has the power to enact a tax on a particular profession.

· Rule: Federal government can tax anything that brings in revenue. This was not illegal in all states, only some!

· Obamacare: The affordable care act was consistently referred to as a “penalty” however, the court held that despite being referred to as a penalty, it was clearly a tax.

· Rule: Used Drexel Analysis on what is a tax versus penalty.

· Taxes can regulate inactivity!

· Sonzinsky: tax on firearms not a penalty. On its face only taxing measure, just b/c it also has regulatory effect does not mean it's a penalty, every tax has some measure reg. won’t look to hidden motives of cong. 

Rejecting law as improper penalty:

· Bailey v. Drexel Furniture: underage child working in furniture store. 10% tax levied against them. They sue the government. Government claims it is a mere tax levied. Holding: this is clearly a penalty not a tax.

· Rule: look to whether the tax is a penalty or actually a tax.

· Carter Coal: The Act called for collective bargaining among the employees of the industry, minimum and maximum price controls, and defined various unfair trade practices

· Court held that the tax was actually a penalty.
· There was a scienter finding.
Spending Clause

I. Congress may impose conditions on state recipients of federal funds where:

a. The spending program is in pursuit of the general welfare;

b. The conditions are expressed unambiguously;

c. The conditions are related to the purpose of the federal program (germaneness);

d. The conditions do not require the recipient to violate the constitution; and

e. The overall bargain must not be coercive upon the recipient

· Gen Welfare: courts should defer sub to leg. Crts unwilling to second-guess Cong

· Unambiguous: Cong must be clear in defining the conditions attached. Did recipient have fair warning that they might be sued? Enabling states to make choice knowing conseq of participating. Private cause of act against recipient of fed funds exist only when stat contain clear statement to that effect. 

· Germaneness: condition needs to have reasonable relationship to the purpose of the spending 

· Const Violations: Should not create opp for fed g’vt to accomplish unconst ends. Forbids Cong from even offering the incentive 

· Coerciveness: Possible for program to amount to coercion 

II. Cases:

a. South Dakota v. Dole: drinking age and highway federal funds. Federal government says the drinking age must be 21 to get federal funds for highway construction. 

i. Rule: CONSTITUTIONAL

ii. Not coercive: Cong might be so coercive as to pass the point at which pressure turns to compulsion. Losing only relatively small % of certain highway funds. Can’t conclude grant unconst simply b/c achieves cong’s obj. Only losing 5% of funds, every subsidy when conditioned upon conduct is in some measure a temptation.
b. NFIB v. Sebelius: 
i. Medicaid expansion to include everyone below certain income. States: Cong coercing states to adopt changes by threat to w/draw Medicaid grants. Cong can’t use financial inducements to assert pwr akin to undue influence. When pressure turns to compulsion, leg runs contrary to our system of federalism. When fed g’vt directs states to regulate, state official will bear brunt of disapproval. Spending programs don’t pose this danger when state has legit choice to accept condition for $. Cong has threatened to withhold existing funds, threat serves no purpose other than to force unwilling states to sign up. When condition takes form of threats to term other significant indep grants, condition viewed as means of pressuring states to accept policy changes. Gun to head. Medicaid spending about 20% of states budgets, feds cover 50-80%, threatened loss of 10% of overall budget eco dragooning, states have no real option.
Necessary and Proper Clause

III. Congress has the power to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this constitution in the government of the United States, or in any department or office thereof.

a. Cases upholding the necessary and proper clause:

i. McCullouch v. Maryland: Maryland forced federal bank to pay taxes to the state. Rule: congress may enact laws that are “necessary and proper” to carry out their enumerated powers. Holding: congress has the right to establish a US bank because of the necessary and proper clause.

1. “We must never forget that this is a constitution we are expounding”

b. Cases rejecting the necessary and proper clause (not acceptable use)

i. Obamacare: the gov. contends that Congress has the power under the Necessary and Proper clause to enact the individual mandate because the mandate is an integral part of a comprehensive scheme of economic regulation. The court held that the individual mandate cannot be sustained under the necessary and proper clause because it was not connected to an enumerated right.

V. Civil Rights Enforcement Clauses

· Cong has enumerated pwr to enact stat to enforce indiv rights announced in 13th, 14th, 15th, 19th, 24th, and 26th amendments subj to (at least) these limitations:

A. Except for the 13th, fed stats enforce to the civil rights amendments must remedy state action, not private action

B. Under the 14th fed stats must be ‘congruent and proportional’ remedies to state actions that the SC would agree are violations

C. Under 15th, fed stats must be rationally related to goal of securing equal voting rights w/o regards to race. 

· State action: Civil Rights Cases determined 14th only applies to state and local g’vts. 13th exception b/c eradicated slavery whether perpetuated by g’vt or private actors. 

· Congruence and Prop Under 14th: does not apply to stats enacted under Art. 1 pwrs. 

· Civil Rights Cases: 

· Here there was no state action

· “It is state action of a particular character that is prohibited [by §1 of the Fourteenth Amendment].  Individual invasion of individual rights is not the subject-matter of the amendment.” 14th Amendment, §5: Congress has the power to enforce “the provisions of this article” [i.e., of the 14th Amendment] §1 requires “States” to respect rights. Therefore, Congress has power under §5 over “state action,” not private action. 

· 13th A: No state action requirement – Congress can eliminate private slavery. Power extends to banning the “badges and incidents of slavery”=access to equal accommodation. Private discrimination is not a badge or incident of slavery. Mere discrim on account of race not regarded, free men during slavery were discriminated against. 

· Heart of Atlanta Motel v. US: 
· Civil Rights Cases has no precedential value b/c this act applies to places of public accommodation if its operations affect commerce. Title VII carefully limited to enterprises w/ direct/sub relation to interstate flow of goods/people. Goods/people circulating more than they did back then. Increase in traffic alone would give discrim prac which inhibit travel a far larger impact upon nation’s commerce than such prac had on the eco of another day. 

· US v. Morrison: 

· Cong had similar purpose as it did in civil rights cases. Leg has no congruence/prop between injury to be prevented and means adopted to that end. Not aimed at proscribing discrim by officials, directed not at the state. 

Fugitive Slave Clause
· Prigg v. Pennsylvania: PA law prohibited the removal of Negroes out of the state for the purpose of enslaving them without a certificate. P captured free Negro then sold her into slavery without certificate. State went after Prigg who claimed the law was inconsistent with the Fugitive Slave Clause. Court held that the state law cannot interfere with federal law. Fugitive Slave Clause gives individuals the right to recapture freed slaves. This right trumped the state law in place, which was also preempted by the Fugitive Slave Clause
Limits on States: Supremacy Clause

· The Constitution and the laws of the US shall be the supreme law of the land.
· Kickstarter:

· Express Preemption:

· Congress includes explicit language in a statute to displace state law

· Implied preemption:


· Look at the text, structure, history, consequences, and purpose of the statute which allow the state law to operate.

· Conflict preemption:

· Direct Conflicts:

· Physically impossible for a person to obey both the federal and state laws.

· Obstacles:

· When it may be physically possible to obey both laws, but the state law is an obstacle to or undercuts the effect of federal law.

· Field preemption:

· If congress has enacted a statute that is so detailed and comprehensive that it implies an intent to “occupy the field” then all state laws on the subject are considered inconsistent.

· Can be express if congress includes an intent to occupy a field: 

· Courts are reluctant to find implied field preemption because has the potential to have sweeping affect on a variety of laws.

· McCulloch v. Maryland: 
· Maryland’s tax affects fed interests: const and the laws made in pursuance are supreme, that they can’t control the const and laws of the respective states, and cannot be controlled by them. 1) pwr to create implies a pwr to preserve 2) pwr to destroy if wielded by a different hand is hostile and incompatible w/ these pwrs to create and preserve 3) where this repugnancy exists that auth which is supreme must control not yield to that over which is supreme. Very essence of supremacy to remove all obstacles to its act w/in its own sphere. 

· Gibbons: 
· Acts of NY must yield to the law of congress. States sometimes enact laws reg trade, validity depends on their interfering w. an act of Cong, fed g’vt supreme. If a collision in the laws exist, Fed law overrides state law. 

· Arizona v. US

· Immigration Case

· Fail to obtain immig doc: state law penalty to fed law. Fed g’vt occupied field of alien reg, full set of stds gov reg, including punishment for non-compliance, even complementary reg impermissible. Allowing state to impose own penalties conflict w/ cong framework, state can bring charges even if fed officials det that prosecut would frust fed policies

· Seeking to engage in work in the state: crim prohib where no fed one exists. Cong chose to punish employers not employees, made deliberate choice (leg history). Express pre-emption for laws concerning employers, silent about employees exist of express pre-empt doesn’t impose burden or bar conflict pre-empt. AZ law interferes w/ balance struck by cong, conflicts in method of enforcement. Obstacle to Cong’s reg system. 

· State officers, prob cause arrest w/o warrant: Fed stat structure instructs when appropriate to arrest an alien during civil removal process. AZ gives more auth to arrest aliens than cong gives to fed immig officers. Results could be unnecc harassment. Cong has put in place system in which state officers may make warrantless arrests in specific/limited circum. Obstacle to full purp/obj of cong. 

· Reas attempt to det immig status: Cong has nothing to suggest inapprop to communicate w/ ICE encouraging sharing of info about poss immigration violation. Fed scheme leaves room for a policy req state officials to contact ICE as routine matter. 

Dormant Commerce Clause

i. Dormant Commerce Clause Doctrine (Rule against Protectionism)
-States cannot make laws that unduly restrict interstate commerce

1. Kickstarter:

a. Does state law burden interstate commerce? Is the law bad for interstate C?

i. Possible defense: is state acting as a market participant rather than a regulator by making buying ans selling decisions? i.e makes the decision to buy local goods only.

1. Is the state’s preference for in-state vendors a legitimate use of its power to behave as a “market participant”?

ii. A sales tax on everything would not be a burden.

a. If state law facially discriminates against interstate commerce, law is constitutional if:

i. Legitimate state purpose, and

ii. Least discriminatory alternative

b. If state law is facially neutral but burden interstate commerce, law is unconstitutional if:

i. State has discriminatory purpose; or
ii. Adverse impact on commerce clearly exceeds any legitimate state purpose.

· Hunt v. Washington State Apple Advertising Commission: North Carolina adopted a statute requiring all containers of apples shipped into the state to display “no grade other than the applicable US grade standard.” Washington state apple growers challenged the statute as an unreasonable burden on interstate commerce. The court held that the law, although facially neutral, was discriminatory and there were plenty of alternatives; therefore, it unduly burdened interstate commerce.

· raising cost of doing buis in Wash apple growers, leaves NC counterpart unaffected, don’t have to alter marketing prac to comply w/ stat 2) effect of stripping away from Wash compet/eco advantage earned for itself through expensive inspection/grading system 3) leveling effect which insidiously operates to adv local apple prod. Wash now has to market under inferior USDA counterparts, downgrading offers NC apple industry very sort of protectionism against competing out of state prod that CC designed to prohibit.
· They may have found 
· Phil v. New Jersey: NJ prohib importation of most solid/liq waste origination outside of state
· The laws that Congress passed do not indicate preemption

· State law that burdens interstate commerce

· Yes because the statute says that NJ landfills can only deal with NJ customers.

· State a regulator or a market participant?

· State is a regulator

· Since facially discriminatory (virtually per se the state is going to lose):

· Legitimate state purpose? Yea probably.

· Least discriminatory alternative? No, they could place limits on how big the landfills can be or do not allow anything at landfills

· Rule: Does not matter if it may threaten the environment, this is a negative effect on interstate commerce, so it violates the DCC.

· However, a quarantine law would likely be upheld.

· Camps Newfound v. Town of Harrison: Does property tax benefiting only owners of charitable institutions that operate principally for benefit of residents violate CC
· Burden?

· Yes because only affects camps that serve nonresidents of maine.

· Camp was paying 20k in taxes

· Regulator or market participant?

· Regulator because there wasn’t the buying or selling of anything. A tax is not the same thing as a market buyer.

· Facially Discriminatory

· Legitimate state purpose? Not really

· Least Discriminatory alternative? no, they could have given a tax break to everyone

· Dormant Commerce Clause Doctrine

· Supremacy-based limit on state power.

· Is there something in the U.S. constitution that keep states from passing a law?

· Yes if it impedes free trade.

· Preemption is when a state law conflicts with a federal law (or federal statutue).

· The Dormant Commerce Clause doctrine is different

· Something in the constitution itself that prevents a state from passing a law

· If Congress passes a statute, then we are talking about preemption.

· States cannot go about impeding free trade against the states

Limits on Federal Government: Federalism

Commandeering

· Federal law cannot compel state governments to do something.

10th Amendment

· U.S. v. Darby

· It is not a limit on what the federal govt. can do.

· Instead, once you figure out what the federal govt. can do, the left overs are for the states.
· Truism

· Not a stop sign
Separation of Powers

· To decide if a branch of the federal government has violated separation of powers, courts may consider some or all of the topics on this (non-exclusive) list:

· Does the Constitution’s text explicitly or impliedly assign this function to a particular branch?

· Is a branch seeking to perform functions outside its usual areas of responsibility?

· Will the challenged action of one branch interfere with the ability of other branches to perform in their usual areas of responsibility?

· Does one branch have a greater institutional competence for the function?

· Consider various methods of constitutional interpretation

· Congress declaring war is constitutional, but the president or the judiciary declaring war is unconstitutional.

· In the constitution, it actually does not say that only Congress may declare way, but we deduct that only Congress can

· But the constitution does not specifically say.

· Concurrent Authority

· Easy when it comes to Federalism

· States and federal govt. may tax

· Congress can declare something and the President can proclaim something

· Pickle month example

· Shared power

· Congress makes rules for the military while the president commands the military

· President negotiates treaties while they do not take effect unless Congress ratifies them

· Appointing federal judges. President nominates and Senate affirms

 

Judicial & Legislative 

· Marbury vs. Madison

· Judicial Review

· During the Lochner ear, there was a lot of judicial control over economic laws.

· Whenever a judge says he doesn’t think it is appropriate to do something, then that is a separation of powers issue.

· Cooper v. Aaron

· The governor and the legislature tried to ignore the supreme court. And the federal courts said Brown applied to the Arkansas school districts

· And they cannot ignore it expressly or impliedly

 Legislative and Executive
Executive Order

· Is a written document from the President containing instructions to employees and agents of the executive branch.

· Example

· Executive Order 9066 instructing the military to designate areas within the US from which any or all persons may be excluded.

· Hypo

· Executive order ordering all executive agents to not discriminate on the basis of sexual orientation

· This is constitutional because he is not making law. He is just telling all his underlings how to act or how not to act. The president can tell the executive what to do. 

· He cannot tell his underlings to break the law.

· Youngstown Sheet & Tube v. Sawyer: 

· Did Pres have const pwr when issuing order directing sec of commerce to take possession of and operate most of nation’s steel mills?
· Pres’s order directs presidential policy be executed in a manner prescribed by pres. Order sets out reasons why pres believes polices should be adopted and authorizes officials to make additional rules. This is Cong’s pwr.
· Because it was a taking.
· Takings of private question. 
· Jackson concurrence

· Zone 1

· President acts pursuant to statute

· President power at its maximum. If the President's act is unconstitutional, it is probably because Congress had no power to pass that law.

· There would not be a separation of powers problem.

· Zone 2

· President acts while Congress is silent

· Zone of twilight requiring ad hoc adjudication.

· President can only rely upon his own independent powers. 

· Zone 3

· President acts contrary to statute

· Presidential power at its lowest ebb

· The president is only going to win if the court says that Congress has overstepped its bounds.

· Zivotofsky: Israel/Jerusalem passport case

· this case falls into zone 3
· President is allowed to declare what goes on the passport because of his recognition power.
· Congress directly contradicts the president’s foreign policy in respect to Jerusalem. 
· Thus Congress, by mandating that a citizen is allowed to put Jerusalem, Israel is exercising the recognition power which is the President’s alone. Thus Congress’s law is unconstitutional.
Limits of Govt. Power: Individual Rights

Equality Rights: Equal Protection Clause

1. Identify a burden distributed unequally

c. Is this a fundamental right? If it is a fundamental right, automatic strict scrutiny.

2. Identify the classification used by law:

d. Facial Classifications (“Disparate treatment”)

e. Non-Facial Classifications (“Disparate impact”)



(IF non facial, must prove discriminatory purpose

3. Select the proper level of scrutiny for the burden and the classifications:

f. Heightened Scrutiny

i. Strict Scrutiny

ii. Intermediate Scrutiny

g. Rational Basis

4. Apply the appropriate level of scrutiny

h. (look to tailoring: (1) are there less discriminatory alternatives that will achieve your goals? (2) under inclusive? Over inclusive?)

Classification: G’vt actions that impose differential burdens create “classifications,” classify people into groups at least one of which experiences a burden at least one of which does not. Laws relying on suspect classifications will receive heighted judicial scrut, while laws relying on non-suspect class will be reviewed deferentially. 

· Disparate Treatment: exists when the face of the law treats some grps differently than others

· Disparate Impact: When a law as applied results in a burden on some grps rather than others even if the face of the law does not specify that grp. Use various proxies that correlate so strongly with a suspect class that it will cause the same result

When choosing correct level of scrutiny is relev class the one appearing on the face of the law or the one that exists on the ground? Leading case (Wash v. Davis) turns on legislative purpose. IF leg adopts a law in order to impose impact on basis of race, then law will be scrutinized as a racial class. If discrim purp lacking, then law will be scrutinized according to the facial class
i. How to prove discriminatory purpose:

1.  Burden: must prove that the government was acting “because of” and not 




“in spite of” its disparate impact on a protected class (Feeney)

2. Methods may include: (Arlington Heights):


(a) “clear” or “stark” pattern “unexplainable on grounds other than Discrimination


-” VERY rare- Yick Wo

(b) History leading to chosen policy (history of discrimination)


(c) Procedural irregularities in adoption of policy





(d) Substantive irregularities in the chosen policy (deviates from other laws)

(e) Statements made at the time (legislative history)

ii. Heightened scrutiny is more likely for these characteristics:

1. Shared by a “Discrete and insular minorities” Carolene Products
2. Historically-used bases for invidious discrimination

3. Indicators of “status” rather than “conduct”

4. Inborn or immutable traits

5. Readily perceived or ascertainable

6. Shared by a politically powerless group

7. Not valid proxies for individual worth

Features commonly seen in rational basis cases:

1. Courts accept governmental purposes offered by attorneys during litigation

2. Court hypothesizes purpose for the law not evident from its face or its legislative history

3. Courts considers only the rationality of the governmental justification, without regard to the burden imposed on the individual

4. Court need not consider less discriminatory alternatives

5. Court is highly tolerant of over-inclusiveness and under-inclusiveness

6. Court does not require much proof that the challenged law will actually work

7. Court is not concerned with the social message conveyed by the law

8. Court emphasizes separation of powers, federalism, and the value of legislative experimentation and change

9. Court says it is not using heightened scrutiny

10. Court uses words like “deference” “reasonableness” and “rationality”

Features commonly seen in heightened scrutiny cases:

1. Courts seeks to determine government’s true purposes for enacting law

2. Courts unlikely to invent its own purposes as a way to salvage the law

3. Courts contrasts the government’s interest with the burden imposed on the individual

4. Court requires government to use less discriminatory alternative

5. Court is troubled by overinclusive and underinclusive

6. Court objects to laws that reinforce invidious stereotypes about groups

7. Court carefully considers whether the challenged law will serve its stated purpose

8. Court emphasizes supremacy of constitutional rights and the value of eternal principles

9. Court says it is not using rational basis

10. Court uses words like “strict” “Stringent” and “heavy burden
	Level
	Used For
	G’vt Burden

	Strict Scrutiny
	“Suspect Classification”

· Race

· N’tl Origin 

Unequal distribution of fundamental rights
	· “Compelling” G’vt Interest

· “Narrowly tailored” means

	Intermediate Scrutiny 
	Quasi-suspect Class: 

· Sex

· Birth Outside Marriage 
	· “Important” G’vt Interest

· “Substantially related” means

	Rational Scrutiny 
	Everything else
	Legitimate g’vt interest

Reasonably related means 


Intermediate Scrutiny: "Important Government Interests" in Sex Cases

· Not important (partial list)

· Anything illegitimate (i.e. insufficient for rational basis)

· Enforcement of traditional gender roles or stereotypes (VMI)

· Mere administrative convenience (Frontiero)

· Giving health insurance based on the sex of the person because it is easier. 

· More points for using the exceedingly persuasive justification.

· Important (partial list)

· Anything compelling (i.e. sufficient for strict scrutiny)

· National crisis (Korematsu) or winning a war

· Health and safety

· Fighting poverty

· Affirmative action towards equal employment opportunity

Fundamental rights

· Procreation (Skinner)

· Voting (Harper)

· Teaching students German (Meyer)

· Marriage (Loving & Obergefell)

Non Fundamental

· No right to create/
Strauder v. West Virgina: 

· black man convicted of murder. No colored man eligible to be member of jury. 
· Was a violation of the 14th Amendment equal protection clause because blacks were not eligible to become jurors.
· Court said they could discriminate by sex, freeholders, age, education, etc.
Yick Wo. V. Hopkins
· Local law that discriminated against Chinese immigrants. (14th Amendment applies to all people “No person)
· Statute was constitutional on its face, but in reality only whites were getting permits.

· Court found this violated the 14th Amendment equal protection clause’

· The law was applied with an evil eye and unequal hand.

Buck v. Bell: 

· sterilizing feeble minded institutionalized people.

· Court said this was constitutional and sterilization of the feeble minded is ok under due process.
Skinner v. Oklahoma: 

· EP case, Buck was DP case so skinner doesn’t have to overrule Buck

· Eugenic sterilization for certain repeat felons. 2+ felonies involving moral turpitude. Fails to meet EP

· Court had a problem with this because it is an important area of human rights, basic civil rights, and it is depriving people of a basic liberty. 

· Being able to procreate is a fundamental right and is part of liberty.

· Court applies strict scrutiny

Loving v. Virginia:

· ban on interracial marriage

· Equal Protection

· There is no legitimate overriding purpose independent of invidious racial discrimination which justifies this classification.

· Court says they they did not care it was applied equally, they cared about the racial classifications. Applied when there was a white and a black. Not one colored race with another. They said this was about white supremacy.
· Due Process

· Court also says this law violates due process as well

· Marriage is one of the basic civil rights of man fundamental to our existence and survival.

Hirabayashi: 

· Convicted of violating curfew
· Court said it was a rational basis

· Circumstances within the knowledge of those charged with the responsibility for maintaining the national defense afforded a rational basis for the decision which they made.

· Most of the time racial discrimination is irrelevant and prohibited, but it could be relevant during wartime.

Korematsu

· Executive Order 9066

· All legal restrictions which curtail the civil rights of a single racial group are immediately suspect and subject to the most rigid scrutiny.

· Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can.

· The court says this cases passes the most rigid scrutiny.
Shelly v. Kraemer

· There were restrictive covenants that kept whites from selling property to blacks.

· These covenants ran with the land.

· Sometimes the covenant is ignored and there would be private enforcement or even enforcement through the courts.

· The 14th amendment's state action requirement

· It is state action of a particular character that is prohibited by the 14th amendment. Individual invasion of individual rights is not the subject matter of he amendment (The Civil Rights Cases)

· The state action here comes with the enforcement of the covenant through the courts.

· Thus this case does not take the covenants out, the court just will not enforce them. 

· When it comes to real estate racially restrictive covenants, it is a violation of the equal protection clause for the courts to enforce them.
· Courts have said this is limited to the facts. Thus it is unclear whether a lease with no handguns on the property would be upheld.

Brown v. Bd of Educ.

· Narrow principle, sep but equal in field of pub education rejected
· In school children separation generates feeling of inferiority as to status, may affect hearts/minds. Modern auth supports. Sep edu facilities inherently unequal. 

Bolling v Sharp: 
· Seg schools in DC. Reverse incorporation. 5th applies in DC, does not contain EP clause. EP and DP not mutually exclusive, EP more explicit safeguard
· We know the 5th amendment points to the federal government because of Barron v. Baltimore.

· Thus we incorporated in the definition of liberty the equal protection clause.

 

Palmer v. Thompson: 
· closed segregated swimming pools and didn’t open new pools. Discrim purpose w/o disparate treatment or impact (w/o differential burden) did not violate equal protection. 14th does not impose affirmative duty on state to begin operating or continue to operate pools. Motivation doesn’t matter if no bad impact, no state action affecting blacks differently than whites. Both can’t use pool now.
Equality and Fairness in Railway Express (jackson Concurrence)

· Essentially, if we require the legislature to apply laws to everyone equally, then the law is going to be less appealing and the legislature is going to be much less likely to pass laws that are harsh.

· Thus if you want to be tough on crime, but tough on everyone

· Courts can take no better measure to assure laws will be just than to require that laws be equal in operation

Carolene Products
· Filled Milk Act does not infringe 5th. Similar state law upheld 20 yrs ago. Leg had pwr to protect the public and appropriate means of preventing injury. Cong had an investigation and determined bad for public health/fraud. NO valid objection to stat by arguing doesn’t extend to margarine. The EP clause does not compel leg to prohibit all like evils or none. A leg may hit at an abuse, which it has found even though it has failed to strike at another. 

· The presumption of constitutionality might not apply in cases involving:

1) “legislation [that] appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments” 

2) “legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation … [such as] restrictions upon the right to vote; restraints upon the dissemination of information; interferences with political organizations; [or] prohibition of peaceable assembly.”

3) “statutes directed at particular religious, or national, or racial minorities [because] prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities”

City of Dallas v. Stanglin: 
· Admission to certain dance halls for ages 14-18 only. Level of Scrutiny: unless laws create suspect class or impinge upon const protected rights, need only show that they bear some rational relation to leg stated purpose
· Said the legitimate interest was the avoiding the corrupting influence of older dults and intended to discourage juvenile crime. This was enough to be constitutional.

· And it was rationally related to the purpose.

Harper v. Virgina State Board of Elections: 
· Poll tax. Right to vote in state elections not expressly in const. Enough to say once franchise granted to electorate lines may not be drawn which inconsistent w/ EP. State violates EP whenever makes affluence of voter or payment of fee an electoral std. Voter quality has no relation to wealth
· Court found voting is a fundamental right

· Interest of state when it comes to voting limited to pwr to fix qualifications. Wealth not germane to one’s ability to participate intelligently in electoral process
San Antonio School District v. Rodriguez
· Schools in affluent neighborhoods get more funding

· Discrimination on the basis of wealth
· Court applies rational basis
· Court says education is not a fundamental right and not guaranteed in constitution.
· Court says the law passes rational basis
Reed v. Reed

· This was the law where the statute favored making a woman an administrator of an estate.

· Benefit or budren distributed unequally

· Ability to be an administrator

· Classification

· Based on sex

· Proper Level of Scrutiny

· Rational basis

· Reasonable government interest? Possibly

· Rational relationship? No

· However it seemed like they were analyzing the statute much more closely

· Seemed like there was some heightened scrutiny
· giving mandatory pref to member of either sex over members of another merely to accomplish elim of hearings on merits is to make the very kind of arb leg choice forbidden by EP. 
Eisenstadt v. Baird:
· invalidated law limiting contraception to only married couples
· If the right of privacy means anything it is the right of the individual married or single to be free from unwarranted g’vtl intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child. Violates EP for dissimilar treatment for married and unmarried persons who are similarly situated. 

Frontiero v. Richardson: 
· military wives husband gets insurance only if income half of wife
· Military H wives get insurance regardless. Sex-based denial of ins coverage violated EP but no majority reason why.
Geduldig: 
· CA disab insurance pays benefits to private employees, employees pay 1%. Normal pregnancy doesn't count for disability, only emergency/complicated pregnancy gets disability
· Government applies rationally basis

· Non-invidious basis for state decision

· There is an interest at keeping the number at 1%

Craig v. Boren:
· Prohib sale of 3.2% beer to males under 21 and females under 18
· The reason Craig wins is because we ask if there are less discriminate alternatives.
· OK could just apply the statute to everyone, not just males. No drinking and driving if you are not age 21.

· Sets the intermediate scrutiny standard
· Important government interest that is substantially related to meet those objectives.
Washington v. Davis: 
· Validity of qualif test admin to police officers in DC. Test 21.
· Standing alone, disproportionate impact does not trigger the rule that racial classifications are to be subjected to the strictest scrutiny.

· Need discriminatory purpose as well.

· The reason for this is because govts pass many laws and they have unintended results, so they should not all get strict scrutiny.

· Instead the court also required a discriminatory purpose.

· Thus here, it became a test score classification and it was upheld

	 
	Discriminatory Purpose
	Neutral Purpose

	Disparate Impact on Protected Class
	Use scrutiny appropriate to the suspect classification

Hunter v. Underwood

Rodgers v. Lodge

Floyd v. New York
	Use Rational Basis

· Washington v. Davis
· Arlington Heights
· Feeney

	Equal impact on protected class
	No E.P violation

· Palmer v. Thompson
· Govt. in Mississippi that did not want to integrate pools and court said everyone is treated the same even if there is discriminatory purpose. Thus it shows that discriminatory impact is required.
	No E.P. Violation


Village of Arlington Heights v. MHDC

· nonprofit wanted to build afford housing in white suburbs to reduce racial seg housing patterns. G’vt denied zoning variance
· Factors
· Clear pattern of impact: disparate impact, clear pattern, unexplainable on grds other than race, emerges from the effect of the state action even when governing leg appears neutral on its face. Needs a stark pattern resembling yick wo. Rare

· Historical Background: general history of race relations in the area can be sig. series of official actions taken for invidious purp

· Procedural Irreg: departure from normal proced sequence might afford evid that improper purpose playing a role. 

· Substantive Irreg: if substance of law imposing disparate impact sig diff from sub of most laws, can be clue that discrim purp existed. If the factors usually considered important by the decisionmaker strongly favor a decision contrary to the one reached. 

· Leg History: may consider events giving rise to gvts action. Contemporary stats by members of the decision-making body minutes of its meetings or reports may be probative.

· Court found no discriminatory purpose here.
Personnel Administrator v. Feeney

· Preference for veterans when hiring for state jobs. Veterans 98% male
· Court could not find discriminatory purpose.
US v. Virginia: 
· US: Virg denies EP to women b/c male only military college
· The benefit distributed unequally is the right to attend VMI

· This is the all male military case

· This is not a fundamental right

· Rodriguez v. San Antonio School district case said education is not a fundamental right

· The classification is based on sex.

· The court applies intermediate scrutiny.

· You need an exceedingly persuasive justification.

· She liked the idea that it conveys some strictness. (Ginsburg).

· There needs to be an important government interest and it must be substantially related.

· Virginia says there is something valuable about this testosterone filled environment.

· Court essentially says that it may be an important government interest, but it is not substantially related.

· If a court decides a case on the issue of tailoring, it allows the legislature the chance to fix it.

· Also, Virginia is assuming that women would ruin the program.

· And the court doesn’t like that.

· Just because fewer women would succeed is not a reason to exclude women.

· Separate was not equal here.

· The majority leaves this question open here.

Palmore v. Sidoti
· (animus): court divested natural mother of custody b/c remarriage to black guy
· No effort to place holding on any other ground but race. Class of race subj to most exacting scrutiny. Need compelling g’vt interest + compelling purpose
· Law can’t directly or indirectly give private biases effect. Effects of racial prejudice can’t justify racial class for removing child

Romer v. Evans

· Colorado ord forbidding discrim on basis of sex orientation
· USSC said Amendment 2 seems inexplicable by anything but animus toward the class it affects; it lacks a rational relationship to legitimate state interests.

· Court does not tell us what type of scrutiny to apply.

City of Cleburne v. Cleburne Living Center (rat w/ bite): 
· TX denied special use permit for operating grp home for mentally retarded (MR)
· Ordinance was invalid

· Legitimate government interest asks for what is the government's goal. 

· Reasonable relationship asks whether the government has chosen anything good to accomplish that goal

· Neighbors don’t want group home for mentally retarded

· No legitimate government interest

· Protect mentally retarded from mean junior high kids

· No legitimate government interest

· Protect mentally retarded in flood zone

· This is a legit government interest

· Put there is no reasonable relationship

· It is underinclusive, we usually don’t care about this, but this is just too much

· Some people call this case rational basis with bite.

· Court was looking for the government's real motive. We usually just look for some motive.

· If there is some animus in the record, then the court probably will make things more strict (this is what Caplan said)

· Remember, disability and wealth is rational basis

· If we have a classification we haven't seen before, then argue using the list of things he gave us.

USDA v. Moreno

· Burden

· Food stamps are being given unequally

· Food stamps are not a fundamental right

· Basis of the classification

· Discriminating on the basis on whether there is an unrelated person in the home

· Gets Rational Basis

· This is conduct: you choose who you live with

· Not a discrete or insular group

· Not a group that is ghettoized 

· Possible government interest

· Malnutrition and agricultural demand is a legitimate government interest, but there is no reasonable relationship

· Animus towards hippies: not a legitimate government interest

· A bare desire to harm a politically unpopular group cannot constitute a legitimate government interest

· Preventing Fraud

· It is a legitimate govt interest, but not reasonably related.

· Maybe the fact that they found animus made them skeptical.

· Holding is that the law had no rationale relation.
Nguyen v. INS

· If a child is born outside the US:

· If the mother is a citizen, the kid is a citizen

· If the father is a US citizen, then:

· There are many other requirements.

· Court says that when we say exceedingly persuasive justification, we just mean important government interest that is substantially relation to the interest.

· Asserted government interest

· Ensure the child really has a US citizen parent

· Ensure that the child has an opportunity to develop genuine family ties to the US citizen parent.

· In heightened scrutiny cases, court will really look for what your motive was.

· Court majority said this was ok and passed intermediate scrutiny.
· Court recognizes that there are genuine biological differences between male/females that make this law constitutional.

Freedom Rights: Substantive Due Process

A. Does an individual challenge the substance of the law 

B. Has the g’vt ‘deprived’ a person of something

C. Does the thing that was deprived constitute a ‘fundamental right’?

a. Identify the right

b. Decide if right is fundamental

D. Can the g’vt justify the deprivation by satisfying the applicable level of scrutiny?

Deprivation: State action requirement. Only action putting a person in a worse position is a deprivation. Mere negligence is not a deprivation nor is failure to protect a person against privately inflicted harm

Fundamental Right: Subset of liberty interests. If fund right then get heightened scrutiny, if not fundamental then gets rational basis. No bright-line. 

Identifying the Right: Characterizing the right is an art not a science. Litigants in favor of a fundamental right will often use broad terms that resonate with const text, earlier precedents, and n’tl values. Gv’t will typically describe it narrowly so that it sounds different from the framer’s vision and beyond any current consensus of n’tl opinion

Whether the right is fundamental: Most contentious topic. Narrowest view argues const protects only fundamental rights that are enumerated, conflicts with the 9th which say ‘enumeration in the const of certain rights shall not be construed to deny or disparage others retained by the people. 1960’s onward tends to involve non-economic rights. An unenumerated right that seems to be similar in content or importance to the incorporated rights may well be fundamental. 

· If enumerated right( no substantive due process argument, we don’t want to give litigants 2 bites of the apple.

Level of Scrutiny: Non-fundamental=rational basis; fundamental=heightened scrutiny

Meyer v. Nebraska: 
· Convicted of unlawfully teaching German to a student. 
· Liberty guaranteed in 14th
· Court said you have a fundamental right to teach your children german.
· Right to teach/right to parent to engage him to instruct child w/in lib of 14th
Pierce v. Society of Sisters
· Cannot ban people from attending private schools. 
West Coast Hotel  v. Parrish

· Said there is no freedom of contract.

· Overturned Lochner.

Griswold v. Connecticut: 
· Ban on all contraceptive drugs/devices. Court says we have a right to contraception under liberty.
· Majority said privacy was made up of a lot of rights including the 9th amendment

· 9th Amendment

· Only case that spends a lot of time talking about this amendment

· "The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people."

· Tells us that there are unenumerated rights

Roe v. Wade: 
· right of privacy whether found in 14th or 9th is broad enough to encompass a woman’s decision whether or not to term preg.
· Had to be narrowly tailored to further compelling interest. G’vt interests asserted: safety of surgical proceed-trimester thing. Important/legit interest in pot life compelling point is at viability
· Found having the right to have a pre-viability abortion a fundamental right
Glucksburg

· Court said you do not have a fundamental constitutional right to a doctor assisted suicide.
Planned Parenthood v. Casey: 
· Casey on stare decisis

· Factors that may justify overruling a precedent:

· The precedent has proved unworkable (difficult to apply, inconsistent results)

· Society places little reliance on the precedent

· Legal underpinnings supporting the precedent have changed.

· Factual underpinnings supporting the precedent have changed

· Not on casey list

· Precedent is very wrong

· Precedent is very politically unpopular

· Precedent involves constitutional interpretation.

· Court decided that it is a fundamental right

· Before, when something is a fundamental it would get strict scrutiny. But Casey changed this

· Undue burden under Casey

· Only where state regulation imposes an undue burden on a woman's ability to make this decision does the power of the state reach into the heart of the liberty protected by the due process clause

· A finding of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.

· It explicitly does not use the strict scrutiny language

· Pre-viability

· State at all times has interest in regulating safety of abortion procedures

· Women has right to terminate pregnancy but state may impose regulatory measures that do not impose undue burden

· Post viability

· State can ban all abortion.

· They found that telling your husband and getting his permission is an undue burden. But the 24 hour waiting period and parental consent w/bypass procedure was no undue burden.

Lawrence v. Texas

· "a person commits an offense if he engages in deviate sexual intercourse [oral and anal sex] with another individual of the same sex."

· Justice Kennedy decides the case on a substantive due process basis (not on EP because they did not want them to think they could pass a law similar to Bowers v. Hardwick that applied to everyone).
· Individual challenges the substance of a law

· The government deprives them of a right

· Lawrence said the right was the right to be let alone (Liberty, autonomy, privacy in the home, dignity, etc.)

· Morality in Lawrence

· Immorality is not a sufficient reason for upholding a law prohibiting the practice.

· Scrutiny

· Lofton in 11th Circuit

· Said Lawrence was rational basis case.

· Witt in 9th Circuit

· Said Lawrence was a heightened scrutiny (intermediate) case.
Ninth Circuit Law circa 2009

· Equal Protection

· "government is discriminating against me on the basis of sexual orientation

· Rational basis

· High tech gays and Phllips and Homes

· Then Windsor overruled cases 

· Heightened Scrutiny

· Smithkline Beecham v. Abbott Labs

· Substantive Due Process

· "government is abridging my fundamental right to have an intimate adult relationship"

· Heightened scrutiny

· Witt.

Obergefell v. Hodges

· In Loving v. Virginia, the state cannot ban interracial marriages.

· The right to marry is a fundamental right inherent in the liberty of the person

· Seemed like a substantive due process case, but he says that DP and EP are connected in a profound way.

· The court does not apply any type of scrutiny.

· We do not know about what scrutiny to use.

 

 

Substantive Due Process

· Question you ask is what is your reason for doing X to anyone???

 

Equal Protection

· Question is what is your reason for doing X to this classification???

Incorporation

Barron v. Baltimore: 
· Framers would have expressed intention that BofR applies to the states. 10th limits state action and didn't say anything about BofR. Const was ordained and est by the people of the US for themselves and not for the g’vt of the individual states. Structure arg. (later on 14th amendment incorporates most of BofR to the states.) Except where its text expressly refers to states, the US Constitution “is intended solely as a limitation on the exercise of power by the government of the United States, and is not applicable to the legislation of the states.”
· Bill of rights only apply to the federal government
Unincorporated: 7th, 5th grand jury clause, 3rd (never litigated, but prob would be incorporated), 8th-excessive fines (most likely would be incorporated too)

Bolling v. Sharp: 
· Reverse incorporation, Segregation in DC schools. Const prohibits states from segregating, unthinkable that the same const would impose a lesser duty on the fed g’vt. 

14th Amend priv/immunities

Slaughterhouse Cases: 
· 1st 14th amendment case, involved health/safety law challenged by N.O. butcher
· Privileges and immunities clause of the 14th Amendment really means nothing. 
· It is irrelevant.
Right to Vote Under US Constitution

· There isn't a basic right to vote in the Constitution.

· 17th Amendment says citizens can vote for US congress if they can vote for state house.

· States decide how electors of the electoral college are chosen.

15 Amendment

· The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any state on account of race, color, or previous condition of servitude

· Thus after this was passed, states could still have property requirements.

· Also said Congress shall have power to enforce this article by appropriate legislation. 

 

Shelby County v. Holder

· The court said the formula for preclearance is unconstitutional.

· They said it was based on outdated data and what it was designed to target no longer exists.

· Court is more skeptical in this case.

· Court never says they are requiring some higher level of proof.

· The majority is saying that in order to be rational, the data needs to be up to date.

· Court also says this messes with the equal sovereignty of the states.

· Structural argument

· States are suppose to be treated equal

· Same amount of senators.

· The holding seems to be if you are going to be treating states different, it cannot be based on 50 year old data.

· A solution was to write a new formula in the statute that required data in the last 10 years or so.

Ingraham v. Wright

· 8th amendment only applies to criminal punishment

West Virginia State Board of Education v. Barnette
· law forcing people to salute was unconstitutional

Calder v. Bull

· one justice took the natural law approach and said there are unenumerated rights that are not written

· Another justice took the positive law approach and said judges cannot make up some unwritten laws
Johnson v. California
· Court stated that strict scrutiny was the proper standard of review of whether the CDC policy violate the Equal Protection Clause

· The CDC policy of segregating prisoners was unwritten, but still applied. 

· Tries to claim that it shouldn’t apply because all prisoners are segregated. That doesn’t matter because it is a racial classification.  See Brown.
Sugar Syrup Problems

 

1. Congress would need to use the Congress clause. The state action requirement is something that is unique to the civil rights amendments not the commerce clause.

a. Is this an in state transaction that will have effects on interstate commerce? Maybe because they want less syrup crossing state lines. Court could just say a nexus is implied.

i. He thinks this law would be considered in the commerce power.

2. This one actually has specific language, this nexus, that links this to interstate commerce.

a. Any freedom of contract argument would fail in these first two.

b. There could be a equal protection argument here because they are treating big gulps different and between retail outlet vs. restaurants, etc.

i. But it would probably only need to pass rational basis.

3. Can't force states to enact laws

a. This is a federalism problem

4. Definitely constitutional

a. Cross border transaction

5. This definitely can affect state lines

a. Congress can ban things too i.e. drugs, etc.

6. This deals with the power to tax

a. We would probably need more information, but there are heavy taxes on alcohol and tobacco

7. What degree of nexus do we need?

a. We will read cases on this case.

8. If they cross state borders, then it definitely relates to commerce

9. If it is state, we only need to determine whether there is any federal law that limits the state govt or an individual right in the way.

a. States do not have the same limit on their power to tax. 

Preemption Hypos

1. Obstacle preemption because the state law makes it harder for the bank to run

A. Not direct conflict because it does not make it impossible to run the bank.

2. If we are reading it very strictly and an individual follows state law strictly, are they exactly violating federal law. The federal law does not force him to go into new york water. Thus this is definitely obstacle preemption because Congress is trying to let people with licenses go into any waters. The direct conflict is not as clear.

3. There is no preemption

A. You are not in an impossible situation as an individual

B. Obstacle?

i. What is the federal government's goal?

1. Is it to get people instructed easily? Is it proper cleanup of waste?

a. The answer really depends

4. A federally statute creates a lengthy and detailed set of policies, procedurs, inspection, licensing, and overall regulation of the safety of nuclear-powered electric plant.

A. This is field preemption, but it is pretty rare.

i. The question is whether the state statute is in this field? If yes, then it is preempted and vice versa.

5. Federal statute criminalizes minimum of 5 years and a state statute has maximum penalty 

A. It is not direct conflict because it is possible for an individual to follow both laws.

i. How to I obey both laws? By not selling cocaine.

B. Not an obstacle to the federal govt

i. If the govt. wants to prosecute this person, then they can. No double jeopardy issues.

6. No conflict and no preemption problem at all because the federal law controls

7. This is obstacle because it allows it

A. Not a conflict because the state law does not require the selling of marijuana.

Carolene Products: “The existence of facts supporting the legislative judgment is to be presumed,
Questions

· What does the power to enforce the equal protection clause of the 14th amendment even entail? Can they pass a statute?

· Can you explain the necessary and proper clause to me please? Got it
· Do we need to know what the 9th Cir. Law was in 2009?

· Did Incorporation come from a specific case?

· Is Geduldig a supreme court case? Yes
· Obergefell: Marriage is a fundamental right to anyone? Yes
· Is violated the Dormant Commerce clause the proper terminology?

· In the DCC, is the test discriminatory purpose only or discriminatory purpose or effect (as well as the other way to invalidate the law as well)
· Discriminatory purpose would be enough
· What does discrete and insular mean?  Discrete means separate and you can tell them apart. This usually contributes to prejudice. And insular means that you do not interact with others so much.
· Substantially related just means narrowly tailored? Yes
· On equal protection side, for fundamental rights, we always apply strict scrutiny? While on Substantive due process side, we mostly apply strict scrutiny except for abortions (undue burden) Yes
· Someone explain Shelby County to me please? Got it
· Read Kahriger

· What if the law discriminates on the basis of one’s first language? Says English must be their first language to serve on a jury. 
· What does national origin mean? Got it
· Michigan v. Long: adequate and independent state grounds. We need to know this? 
· The US supreme court will only take a case when there is a federal question in it that affects the outcome

· If the case can be solved only on state grounds, then they will not waste their time

· Federal question needs to make a difference. Pg 101.
· Should we memorize the bill of rights?

· Privileges and Immunities clause is useless according to the Slaughterhouse cases right?
· They do not give you any power.
· Make a flashcard for Barnette, ppt. 9.

· Moreno is the animus towards hippies case

· Joshnson v. California is the roommates in a jail case. Maybe make a flashcard. Applies strict scrutiny.

· Do we need to know the vote counts and the judges who voted a certain way?

· In Sebelus, what was the Medicaid percentage that ended up being too coercive?

· On average 20% of the total funding of the state.
· How would we classify a law that discriminated by saying “only people born in the US can do X” National origin
· Make flashcard for 15th amendment finding “rationally related”
D. DO we need to know “Under the 14th fed stats must be ‘congruent and proportional’ remedies to state actions that the SC would agree are violations
· Does a fed sstatute outlawing all the sale of MJ and a state statute which allows its sale impossibility or obstacle preemption? It is definitely obstacle preemption. I can follow federal law without violating state law.
· Is there a burden on interstate commerce if a state taxes all apples in the state? Yes
· Is sodomy between two consenting adults a fundamental right? Kinda
· If it was only male same sex can’t do something, then that would be sex discrimination.

· National origin refers to nationality or ancestry!
Don’t forget to talk about reverse incorporation and bolling v. sharp in equal protection analysis
Do not forget to mention civil rights cases in 14th amendment state action requirments.

Don’t forget to talk about state sovereign power when it comes up. 

IS the wage act preempted by a federal law?
The supremacy clause states that the US constitution and the laws of the United States are the supreme law of the land. Under preemption we need two things: (1) a constitutionally proper federal statute, and (2) a conflicting state statute.

Constitutionally proper statute?

Here, it seems clear that the FLSA is a constitutionally proper federal statute because the commerce clause gives congress the power to pass this law.

Commerce clause

The commerce clause allows congress to regulate commerce among the states. This power is usually divided into three categories: 1) the power to regulate cross border transactions, 2) the power to regulate infrastructure for cross border transactions, or 3) the power to regulate in state activity that has a substantial effect on interstate commerce. 

Here the FLSA is constitutionally proper under the commerce clause for several reasons. First, the FLSA minimum wage only applies to 1) an enterprise that makes at least 500k a year or 2) any of its individual workers who are engaged in commerce or in the production of goods for commerce. For part 2, this statute has the nexus language that was missing from US v. Lopez because the statute states that it only applies to those enterprises that have workers engaged in commerce. This includes employees who produce goods for interstate commerce that will be sent oout of state (Congress made clear this activity could be regulated in US v. Darby because the goods are intended to travel interstate), produce goods using materials obtained from out of state (unlike in Schecter Poultry, the court made clear in Katzenbach v. McCLung that if a restaurant uses a products from out of state, congress’s commerce power applies to the restaurant), make telephone calls to persons located in other states (this likely can be regulated by Congress because people are communicating with people out of state in order to engage in interstate commerce), handle records of interstate transactions (this is a little harder to justify, but handling records of interstate transactions in itself involves interstate commerce. Thus Congress should be allowed to regulate it), travel to others states on their jobs (Gibbons v. Ogden made clear than traveling to a different state is a cross border tranactions and thus Congress can regulate the activity), or do janitorial work in buildings where goods are produced for shipment outside the state (once again, US v. Darby makes clear that congress can regulated manufactures who’s products are intended for interstate commerce. The time of EC Knight and Carter Coal are over and courts recognizes that Congress may regulate businesses who produce products intended for interstate commerce. Courts no longer break up the different parts of a good’s travel). With part 2, Congress is regulated economic and commercial activity because the law involves minimum wages as required by US v. Lopez and US v. Morrison.
Congress may also regulate enterprises with a annual dollar volume of slaes or business more than 500k for several reasons. First, if they make that much money it is likely that they are either servicing customers from out of state or using products from out of state or sending products out of state. In addition, the necessary and proper clause would allow regulation of these businesses because businesses that make more than 500k, in the aggregate, definitely have a substantial effect on interstate commerce because they make so much money. They control some portion of the market to be making that much money, and under Wickard v. Filburn and Raich, congress has the power to regulate purely local in state activity if it has a substantial affect on interstate commerce. Regulated the minimum wages of these business has a substantial effect on commerce because people may avoid these businesses entirely if they do not pay enough (similar to Heart of Atlanta Motel v. US where discrimination in hotels affect interstate commerce). Thus is it clear that Congress has the power to set this minimum wage under the commerce clause because they have the power to control business that have a substantial effect on interstate commerce. 
Conflicting state statute

States have the power to enact wage laws because they are sovereign and have police powers. The text of the constitution does give the power to regulate wages only to the federal govt. or only to states. Therefore states have the power to enact wage laws as long as they do not conflict with federal statutes. 

Here, there do not seem to be any preemption issues. The WAGE act sets the minimum wage for all employees in the state at $15 per hour. This does not conflict with the federal statute that sets it at $7.25. The fact pattern tells us that there is no express preemption language thus express preemption is not an issue. There is no implied preemption issues as well. There is no direct conflict preemption because a person can follow the federal law without violating the state law. In fact, they would be paid more than double than they would under the federal statute alone. Also, there is no obstacle preemeption. It seems clear that congress wanted set a base line for what employees should get paid. They wanted to make a minimum. There is no indication in the facts that this is all they wanted to provide. It seems that Congress’s purpose was to provide employees with more money than they would get absent the federal statute, and if anything, the WAGE Act furthers that purose. Thus no obstacle preemption. Even further, there is no indication that congress set out such a detailed and comprehensive law on wages that it indicates that they intended to occupy the field. Therefore, there is no field preemption.
Bacon could try to argue that Congress purposesfully did not apply the law to small businesses, but this would likely fail. Bacon could argue that Congress had the opportunity to apply the minimum wage to all businesses, but decided not to. Therefore, the Wage law is an obstacle to what Congress was trying to accomplish because it did not want small business to have the burden of a minimum wage. Similar to Arizona v. US where Congress made a decision to only criminalize employers and not employees, while the state statute also criminalized employees, and the court found this was an obstacle, Bacon would argue the same thing applies here. However, this argument would likely fail because Congress likely applied the statute to all business that it could under its commerce power. It may have rationally believed that some businesses were too small and did not substantially effect interstate commerce. Thus Bacon’s argument would likely fail because Congress not applying the wage law to all businesses does not necessarily show an intent not to subject them to a minimum wage. 
Thus the WAGE act is not preempted by the federal statute.

b) does the Wage Act violate Bacon’s due process rights?

The 14th amendment states that no state shall deny any person life, liberty or property without the due process of law. It allow prohibits states from denying people of the equal protection of the laws. The 14th amendment only applies to states and requires state action. See Civil Rights Cases. Here, there is clearly state action because the state enacted a law.

Bacon could challenege the law under substantive due process. She could claim that the law infringes on her ability to pay employees in the way she sees fit. She would likely try to argue that it is a fundamental right, but she would fail. The right to pay your employees and the right to run your business in the way you see fit sounds like freedom of contract from Lochner which was overturned by West Coast Hotel v. Parrish. Because this is a non-fundamental right, the state would only needs to justify the law based on rational basis. The law only needs to be reasonably related to a legitimate government interest. This is satisfied here. The legitimate government interest is to provide a higher minimum wage for its citizens. That is definitely legitimate. The law is reasonably related because it raises the minimum wage. Thus, this law satisfies rational basis review. Bacon could try to argue that the law is overinclusive/ underinclusive and arbitrary because it applies to her as a small business and it is arbitrary because a large business is defined as one with 500 or more employees. She could say why not 400? Why  not 1,000? However, this argument would fail because under rational basis review, the courts are not concerned with over and under inclusiveness and require little evidence that the law will achieve its stated purpose. Here the wage law will definitely pay people more overall and it is a step in the right direction. There is no reason to think this law was fueled by animus seen in cases like USDA v. Morena, City of Cleburne v. Cleburne Living Center, or Romer v. Evans. Thus a more stringent analysis under rational basis review is not appropriate here.
c) does the wage act violate Bacon’s equal protection rights

Once again the 14th amendment applies and Bacon’s EP rights are likely not violated. The Wage act treats large and small businesses differently. Bacon would try to argue that there is a disparate impact on African Americans or women because she is an African American women and is affected by this law. However there are no other facts to support a finding of a disparate impact, let alone a discriminatory purpose, or the law on a protected class.

Disparate treatment

The law treats big and small business differently. It classifies on the basis of how many employees these businesses have. This is not a protected class in the slightest, thus rational basis review would again apply. Bacon may try to argue that it classifies people on the basis of wealth, but wealth also gets rational basis review and is not a suspect classification. See San Antonio School District v. Rodriguez. 

The law is constitutional here because it is reasonably related to a legitimate state interest. The state interest is in recognizing that smaller busineses would face greater challenges in implementing the higher minimum wage and the different phaser in time periods is reasonably related to that interest because it gives smaller business much more time to comply with the law. 

Therefore, this law is not violated through equal protection. 

d) Dormant Commerce Clause

States cannot unduly burden interstate commerce according to the dormant commerce clause. It is likely that the dormant commerce clause does not prohibit the WAGE Act here.

Burden on interstate commerce

It is unclear whether the law even burdens interstate commerce. But if so, it would burden interstate commerce because more people would flock to this state where they have a higher minimum wage. In addition, the company’s that have to pay higher minimum wages in this state would likely have to raise prices to offset the additional amount they have to pay.

Market participant or a regulator

The state is being a regulator here because they are not buying or selling anything. They are regulating the minimum wage.

Facially discriminatory or neutral

The law is faciall neutral because on its face, it does not discriminate against out of state businesses. It only states that business in the state will have minimum wage of $15. It does not faciall discriminatie against anything out of state, thus it is a facially neutral law. This is not like in Camps New Found v. Town of Harrison or City of Philadelphia v. New Jersey.
A facially neutral law on interstate commerce is only unconstitutional if it has a discriminatory purpose, or if its adverse effects on interstate commerce clearly exceed any legitimate state purpose. Here, unlike in Hunt v. Washington State Apple Advertising COmmision, this burden is not met. The state has a legitimate state b[purpose in insuring its citizens are justly compensated for work. All effects on interstate commerce are incidental and small. It would likely not have the same effect as the labeling issue in Hunt. The only state that is negatively affected is the state itself. It is only instate business that would likely have ot raise prices to deal with the increase in the minimum wage and those companies are competing with other out of state companies. Thus this law would not be giving a guge advantage to instate companies as is what occurred in Hunt.

f. Does the president violate separation of powers

The president has the power to carry into execution the laws of the united States. Thus the President has the power to issue executive orders, similar to the one in Korematsu, instructing employees and agents of the executive branch. As long as the executive order does not require his employees and agents to violate the law, the executive order is valid. And since it only applies to the executive branch, it is not infringing on any other branches’ power.

Here, congress was silent when it came to whether an employer can discriminate on the basis of sexual orientation or gender identity. Thus, applying the zones from jackon’s concurrence in Youngstown v. sheet and tube, this would be zone 2 because congress has not said anything on the issue. Zone 2 applies when Congress has said nothing on the issue and the President has to use his own independent power to act. The executive order is not a law, so the president is not involved in law making. The president does have the power to issue executive orders which seems clear from Korematsu (and even in Youngstown, although there the president had engaged in law making). Here, the president did not require his employees to seize steel mills like in Youngstown, he only forbid federal agencies from discriminating on the basis of sexual orientation or gender identity. In fact, this is the exact same thing the president did after High Tech Gays was decided. It did not overturn the decision, but his employees were forced to abide by it.
Furthermore, it seemed that Congress thought about passing a bill that included those two categories anyway. The president was not acting contrary to a statute and the President did not overstep his executive powers. If the president has the power to order the military to take people of Japanese decent to interment camps, he definitely has the power to instruct his employees not to discriminate on the basis of the two categories.

f) What can Congress do

Congress could simply enact a law or an amendment that states that employers can discriminate on the basis of sexual orientation or gender identity and that would reverse the effect of the executive order. However, a similar statute in Romer v. Evans was struck down as unconstitutional because it was fueled by nothing but animus, thus it is likely that if Congress passed a statute that it would be struck down by the judiciary as unconstitutional. However, if Congress passed an amendment, then the judiciary could simply interpret the law and could not find that it is unconstitutional because it would be part of the constitution at that point.

Commerce Clause

Congress has the power to regulate commerce among the states. Here, there is commercial or economic activity, see Morrison and Lopez, and it is regulating activity unlike in Sebelius.  Mention Raich, Wickard, and Gibbons v. ogden, Heart of Atlanta Motel, Schecter Poultry, Katzenbach v. McClung, US v. Darby.

Taxing clause

Mention Bailey v. Drexel Furniture, Sebelius, US v. Kahriger.

Congress has the power to lay and collect taxes to pay the debts and provide for the common defense and general welfare of the united States.

Courts will not rule on the wisdom of:

Congress’s decision to impose a tax. Or their deicision on the chosen tax rate. They will not second gues congress. But a fed statute requiring funds to be paid to the federal govt. must:

Raise some revenue and not be a penalty or punishment. 

Spending clause

The federal government may place conditions on federal govt. grants of money if:

The spending program is in pursuit of the general welfare. (will not second guess Congress. Will defer to Congress to determine what is in the general welfare.)

Mention South Dakota v. Dole

Necessary and proper

The clause gives congress the power to pass laws that are necessaru and proper to carry into execution the powers vested in the US Constitution. Essentially, the statute must be rationally related to the implementation of an enumerated rights. As stated in McCullouch v. Maryland, let the ends be legitimate and the means be proper.

Mention McCullouch, Seblius
14th amendment

14th amendment states that no STAte shall deny any person of life liberty or property without due process of law. Also, no state shall deny any person the equal protection of the law.

The Civil Rights cases make clear that the 14th amendment only applies to state action. Bolling v. Sharpe makes clear that the 14th amendment equal protection clause is incorporated into the 5th amendment. The federal govt. must be an actor in order for the clause to apply to the fedral govt. 

