Con Law – Spring 2016 - Caplan

I. SOURCES OF GOVERNMENT POWER
A. States: Sovereign Powers (including Police Power)

B. Federal: Enumerated Powers

· Article I §8-10

· §8 – what Congress can do
· Necessary and Proper Clause, Commerce Clause, Tax & Spending Clause, etc. 

· §9 – what Congress cannot do

· §10 – states can do everything else

i. COMMERCE CLAUSE
· Congress has the power to regulate “commerce among the several states” under the Commerce Clause in the following general scenarios:

1. Cross-Border Transactions

· Congress may regulate goods and services that cross state borders and that regulation may take the form of a complete ban on interstate transactions. This power may be exercised even if doing so has significant effects on wholly intrastate commerce. Moreover, Congress may choose to regulate interstate transactions even if one of its motives is to affect instate transactions
2. Infrastructure for Cross-border Transactions

· “Commerce among the states cannot stop at the external boundary line of each state, but may be introduced into the interior” – Gibbons v. Ogden
· Power to regulate interstate commerce includes the power to regulate the infrastructure necessary for cross-border transactions
1. E.g. bridges, railroads, tracks and canals, and trucks, trains, boats etc. that use them
· Congress may regulate in-state activity if necessary to protect the economic viability of interstate commerce
3. In-State Activity that Affects Interstate Commerce

· Most controversial of the categories
· Internal transactions that affect other states may be regulated under the commerce clause
Gibbons v. Ogden: New York granted a monopoly for operating passenger steam boats in NY waters. Ogden was granted a monopoly for a specific portion of those waters. Federal government issued additional licenses, one of which to Gibbons, to operate steam boats on waters between NY and NJ. Part of this route overlapped with the area for which Ogden had a monopoly. Gibbons argued that the state-granted monopoly was unconstitutional based on supremacy because the federal licenses trump the state ones – congress was acting under its power stemming from the Commerce Clause
Holding: Court decides that passenger steam boats constitute part of commerce because migration is equated with importation. They reference the ban on taxation of slavery until 1808 to imply that migration of people is the same as importation.  (Article I §9). Additionally, because the word “ports” appears in the constitution, navigation is clearly included in commerce. 
NLRB v. Jones & Lauglin Steel: This case challenges the constitutionality of the National Labor Relations Act of 1935 (the Act) when the Act regulates activity that occurs solely within the boundaries of one state. The National Labor Relations Board (NLRB) found that Jones & Laughlin Steel Corp. (Jones & Laughlin) engaged in unfair labor practices by firing employees involved in union activity. Jones & Laughlin failed to comply with an order to end the discriminatory practices. The actual manufacturing took place only in Pennsylvania but the majority of the steel was then sold out-of-state. 
Holding: The Supreme Court found that Jones & Laughlin does significant business outside of the state of Pennsylvania. The majority of its products were sold outside of the state. Congress retains the power to control and regulate interstate commerce. Although the employee discharges may be an intrastate activity, the repercussions from such discharges have the potential to significantly affect interstate commerce. Therefore, Congress has the power of legislation over such activities.

The majority said that this is all part of an inter-connected web of interstate commerce and you can’t break up the stream of commerce into parts. 

US v. Carolene Products (1938): Congress passed the Filled Milk Act of 1923, labeling filled milk as an “adulterated article of food, injurious to the public health, and its sale constitutes a fraud upon the public.” It made it unlawful for any person to manufacture filled milk in the territories and DC and to ship or deliver for interstate or foreign commerce.  Because this was during the Lochner era, Congress couldn’t just ban filled milk - the courts were restricting federal power (Hamer v. Dagenhart was still good law at the time). Thus, the statute was narrowly written and had to refer to filed milk as a danger to public health.
Holding: The court upheld the law as being an exercise of Congress’s commerce power. The more crucial part of the decision was in regards to the due process argument – the court used rational basis scrutiny, and used a presumption of constitutionality. It looked to good evidence in the legislative record showing that filled milk was a legitimate health concern. The court said there was no 5th amendment violation because public health concerns outweigh restrictions on individual rights. Also, no 10th amendment concern because it simply allocates the leftovers to the states, rather than limiting federal powers in any real way. 
Footnote 4: presumption of constitutionality and rational basis scrutiny won’t apply all the time. The court gives a list of circumstances in Dicta that would require strict scrutiny: (this was in response to the due process argument)
1. When a law on its face, seems to fall within a prohibition of the Constitution (such as the first 10 amendments)

a. i.e. does it violate an enumerated right (not freedom of contract)

2. Laws that restrict the political process

a. E.g. laws that make it harder to have fair elections, or restrict free speech or assembly rights, etc. 

3. Laws directed that are discriminatory or prejudiced against discrete and insular minorities (race, religion, nationality, etc.)

a. Prejudice against minorities in the law might mean that the problem can’t be fixed through the political process. 

US v. Darby: Federal statute said that goods made with low wage labor cannot be shipped across state borders and manufacturers must abide by the federal wage/hour laws. Darby had a lumber yard and argued that the manufacture was local (ala EC Knight) and shouldn’t fall under commerce clause.
Holding: Court moves away from Hamer v. Dagenhart and says that they don’t care about Congress’s motives so long as the law actually fits under an enumerated power. The Constitution places no restriction on motives and thus they shouldn’t be considered. Therefore it is irrelevant if Congress’s intent was actually to increase wages rather than regulate those goods involved in interstate commerce. Further, it says that the 10th amendment is not a limit on Congress, but rather a truism that allocates state’s powers after Congress’s powers have been determined. (Different from Dagenhart which viewed the 10th amendment as a stop sign to Congress)
Wickard v. Filburn (1942) – unanimous decision: Farmer was growing extra wheat for on-farm consumption. However, the federal government was trying to stop the cycle where supply would go up so much that prices would drastically drop. They wanted to smooth out supply and demand to avoid a shortage where farmers could no longer afford to produce wheat. Wickard insisted that his wheat wouldn’t be sold out of state unlike in Darby and therefore, the commerce clause shouldn’t apply. 
Holding: Court says that even if the small amount of wheat grown on that particular farm doesn’t affect the interstate market, in the aggregate if all small farmers did that, it would cause a drastic problem. If he stuck to the max quota of wheat production, he would have to participate in the market and buy his wheat elsewhere. By producing his own extra wheat, he was limiting the overall demand. Additionally, he and other farmers signed on to a price cap and therefore he was benefitting from the government plan but not complying with its requirements. Furthermore, his due process rights were not violated.
Heart of Atlanta Motel v. US: Heart of Atlanta Motel had 216 rooms available to transient guests and had historically rented rooms only to white guests. Appellant solicits business from outside the State of Georgia through advertising in national travel magazines and other media. Approximately 70% of its guests are from outside the state. Appellant contends that Congress has overreached its authority under the Commerce Clause in enacting the Act. May Congress prohibit racial discrimination in hotel lodging under the Commerce Clause?
Holding: Congress heard testimony from many sources describing the hardships blacks face in securing transient accommodations throughout the United States. With an increasingly mobile populace, this brought increasing difficulties to many United States citizens. It does not matter that Congress was addressing a moral issue. What the Supreme Court is examining is Congress’ power to enact the legislation, not the impetus behind the Act. Court said that a hotel clearly constituted commerce by its very nature. 

**Government argued that it also had power to pass the Civil Rights Act under the equal protection clause of the 14th amendment. They could not because the 14th amendment can’t regulate interactions of private parties where the government is not a party. But the court declined to address this issue because it could make a decision based on the Commerce Clause alone. 

Katzenbach v. McClung – BBQ restaurant would only let blacks get takeout and not eat in the restaurant. The restaurant says they are strictly a local business. The restaurant bought $70,000 of food that year that at some point had moved in interstate commerce 
Holding: Court says a restaurant affects interstate commerce if it (1) serves or offers to serve interstate travelers or (2) a substantial portion of the food it serves has moved in commerce. Therefore, the regulating the restaurant is permitted under the commerce clause.  

**This case is the complete opposite of Schechter Poultry from the New Deal Era.  – represents change in interpretation of the commerce clause over the years)

US v. Lopez: (not proper use of commerce clause) Congress passed the Gun-free School Zones Act which made it a federal crime for any individual knowingly to possess a firearm at a place that the individual knows, or has reasonable cause to believe is a school zone (a school zone is within 1,000 feet of school property) Lopez says that this is in-state activity that does not affect interstate commerce.
Holding: The court says this does not come in under the Commerce Clause because it is not a type of economic activity involving buying and selling. It says there must be a distinction between what is truly national and what is truly local. It looked to a lack of legislative history proving a nexus between the regulation and interstate commerce. This was the first time in 30 years that SCOUS held that something didn’t fall under the commerce clause. 

US v. Morrison: (not proper use of commerce clause) Portion of VAWA created a civil remedy where victims could bring suit in federal court for gender-based violence. The government argued that its power existed under both the commerce clause and the equal protection clause.  Brzonkala sued in federal court for rape and the defense tried to get VAWA Struck down so the suit would have to be dismissed. 
Holding: The court was concerned with consequential limitless federal power if they upheld this portion of the statute. It said that this is not an economic transaction the government is instead trying to really regulate violent crime. Therefore this doesn’t fall under the commerce clause despite the fact that in the legislative history, there were large amounts of data, testimony, committee reports, etc. explaining the nexus between domestic violence and interstate commerce. The court said the legislative history was merely persuasive rather than dispositive. 

14th amendment: Court concluded that this does not fall under the 14th amendment because it can only be used against the states and referencing the Civil Rights Cases, explained that private interactions cannot be regulated under Congress’s 14th amendment powers.

Gonzales v. Raich: the Controlled Substances Act forbade all manufacture and possession of weed, whether or not it crossed state lines; two CA residents wanted to grow their own medical weed, as allowed by state law, and argued their activity was not commercial b/c the weed wouldn’t be sold

Holding: The federal law is upheld 

NFIB v. Sebelius: The National Federation of Independent Business, 26 states, and a number of individuals and businesses (plaintiffs) filed suit in several different federal district courts challenging the constitutionality of the Patient Protection and Affordable Care Act of 2010 (the Act) enacted by Congress. Specifically, the plaintiffs claimed that two provisions of the Act, the individual mandate, which required U.S. citizens to pay a penalty if they did not purchase a health insurance policy, and the Medicaid expansion provision, which required the states to greatly expand the pool or risk losing their existing federal funds, were unconstitutional. The several district courts reached different conclusions. 

Holding: The individual mandate is a valid use of Congress’s tax power but the Medicaid expansion is an unconstitutional use of the spending power. The Commerce Clause does not apply because Congress can only use it to regulate action and not inaction. Failure to purchase health insurance is not the action of self-insuring as Ginsberg’s dissent argues. 
	NFIB v. Sebelius

	Justice
	Commerce Clause (individual mandate)
	Necessary and Proper Clause (individual mandate)
	Taxing Clause (individual mandate)
	Medicaid Expansion: Spending Clause

	Roberts, C.J.
	No
	No
	YES
	No

	Scalia
	No
	No
	No
	No

	Kennedy
	No
	No
	No
	No

	Thomas
	No
	No
	No
	No

	Ginsburg
	YES
	YES
	YES
	YES

	Breyer
	YES
	YES
	YES
	No

	Alito
	No
	No
	No
	No

	Sotomayor
	YES
	YES
	YES
	YES

	Kagan
	YES
	YES
	YES
	No


 
	COMMERCE CLAUSE CASES
	Violation
	OK

	NLRB v. Jones & Laughlin Steel Co. (1937)

Federal statute (National Labor Relations Act) regulates interaction of businesses and unions
	 
	x

	US v. Darby (1941)

Federal statute (Fair Labor Standards Act) regulates wages and hours of businesses
	 
	x

	Wickard v. Filburn (1942)

Federal statute (Agricultural Adjustment Act) regulates amount of wheat grown by farmers
	 
	x

	Heart of Atlanta Motel v. USA (1964) & Katzenbach v. McClung (1964)

Federal statute (Civil Rights Act) regulates racial exclusion from places of public accommodation
	 
	x

	Lopez v. US (1995)

Federal statute (Gun-Free School Zones Act) regulates possession of guns near schools
	x
	 

	Morrison v. US (2000)

Federal statute (Violence Against Women Act) regulates crimes of violence motivated by gender
	x
	 

	Gonzales v. Raich (2013)

Federal statute (Controlled Substances Act) regulates manufacture and possession of marijuana
	 
	x


OVERRULED CASES:

US v. EC Knight: EC Knight purchased four refineries in Philadelphia, effectively monopolizing sugar refining in the United States. The company was subsequently sued by the federal government for engaging in combinations in restraint of trade.
Holding: Court was looking for a bright-line definition of commerce and said that manufacture is separate from commerce. Manufacture is a local process separate from the stream of commerce. A good’s use in commerce is only incidental to its manufacture, and as such, the act overreached the power of Congress under the Commerce Clause.

Hammer v. Dagenhart: Congress passed an act preventing interstate commerce of goods created by child labor requiring that there be no cross-border transactions. Congress knew the Supreme Court had already said commerce is distinct from manufacturing so tried to get around the commerce clause.
Holding: The court looks at the purpose and effect of the law and looks to Congress’s motives hidden under the guise of the commerce clause power. It found that Congress was trying to affect use of child labor rather than actually regulate commerce. The court basically re-worded the commerce clause to only apply to dangerous goods in order to distinguish this case from precedent. 

Schechter Poultry v. US: Schechter Poultry Corp. (defendant) operated a slaughterhouse in Brooklyn, New York. Schechter was charged with eighteen counts of violating the Live Poultry Code (LPC) regulations passed by Congress, and with one count of conspiracy to violate the Code. Schechter’s violations included issues relating to its employees’ hours and wages and the quality of its poultry products sold to local New York retailers.
Holding: SCOTUS agreed with Schechter’s argument that he bought and sold the poultry in the state so it does not constitute interstate commerce. They were willing to overlook the fact that 96% of the poultry in NY came from out of state. This was during the New Deal Era where the court was particularly concerned with unlimited federal power and therefore was less concerned with the specific facts. 

Carter v. Carter Coal (overruled re: commerce clause decision, not the tax decision): The court reiterated the concept from EC Knight that manufacture was separate from commerce and that although the coal crossed state lines, the coal mine itself did not and thus the coal mine was out of reach of Congress’s power to regulate commerce.
ii. TAXING CLAUSE
· Article I, §8, cl. 1: “The Congress shall have the power to lay and collect taxes, duties, imposts and excises [for these reasons]

· To pay the debts and

· Provide for the 

· Common defense and general welfare

· Of the united states 

Kickstarter:

· Courts will not rule on the wisdom of (1) Congress’s decision to impose a tax or (2) the chosen tax rate
Deference to the Legislature:

· Supreme Court has rejected view that they should question whether the proposed tax contributes to the general welfare, but rather gives deference to Congress to decide whether it is wise to impose a tax and in what amount. 
· Court looks at whether property or people fall under the tax, but don’t question the underlying decision of Congress to impose the tax
· Taxes are fundamentally a political not legal decision and setting tax rates involves arbitrary line-drawing which requires
· To be a tax, a law requiring payments to the federal government must:

1. Raise “some revenue” and
2. Not be a penalty or punishment
· Constitution does not define tax but Court has to determine whether legislation is actually imposing a tax or if it’s really a penalty based on the characteristics below:
· A federal tax must:

1. Be uniform throughout the United States; and
· The taxing clause requires that any federal tax be “uniform throughout the United States” This does not mean that every citizen must pay the same dollar amount, but that the federal taxes must be calculated in the same way in all locations. Congress cannot impose a different rate of tax in different states.
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If it is a direct tax, be proportional to state population (initially included so Congress couldn’t tax slave ownership)
Bailey v. Drexel Furniture: (still good law from the Lochner era re: definition of a tax) Congress imposed a tax on goods made with child labor. 
Holding: The court said that it doesn’t matter if the goods were involved in interstate commerce because taxes don’t have to cover something under an enumerated power. The issue is whether this is a penalty or a tax. The court looks at the intent/motive of Congress. Says it is really a penalty meant to alter the course of conduct. The tax was smaller for those who knew they were violating the law and was enforced by the department of labor rather than a tax collector. It was also a flat amount once a violation was made, and not proportional to the conduct being taxed (they were taxed the same whether they employed one or fifty child laborers. 

Carter v. Carter Coal (tax portion still good law): Congress said that mining companies who join the industry could would only pay a 1.5% tax on coal but if they refused, they would pay a 15% tax. Court said it was a penalty rather than a tax.
Sozinsky v. US (1937) – Supreme Court upheld a tax on gun dealers. The tax raised only about $4,000 per year, probably less than it cost to administer the law. Nonetheless, even this small amount represented “some revenue” for the government; in the absence of other punitive features, that was sufficient to justify it as a tax.  – “The court will not inquire into the hidden motives which may move Congress to exercise a power constitutionally conferred upon it.”
US v. Kahriger: A federal statute established a tax on bookies for wagers they made. The court said it was constitutional because it raised revenue and didn’t have to be connected to an enumerated power (Commerce power) to be valid.
NFIB v. Sebelius - "federalism protects the liberty of the individual from arbitrary power" - Roberts, J The National Federation of Independent Business, 26 states, and a number of individuals and businesses (plaintiffs) filed suit in several different federal district courts against Kathleen Sebelius, Secretary of the Department of Health and Human Services and others (defendants) challenging the constitutionality of the Patient Protection and Affordable Care Act of 2010 (the Act) enacted by Congress. Specifically, the plaintiffs claimed that two provisions of the Act, the individual mandate, which required U.S. citizens to pay a penalty if they did not purchase a health insurance policy, and the Medicaid expansion provision, which required the states to greatly expand the pool or risk losing their existing federal funds, were unconstitutional. The several district courts reached different conclusions. 

Holding: The individual mandate is a valid use of Congress’s tax power but the Medicaid expansion is an unconstitutional use of the spending power. 
	 Case/tax
	Tax
	Penalty

	Bailey v. Drexel Furniture (1922)

Businesses that knowingly use any child factory labor must pay 10% of net profits.
	
	x

	Carter v. Carter Coal Co. (1935)

Mining businesses must pay either 15% of value of coal, or 1.5% if they agree to adopt industry code.
	
	x

	US v. Constantine (1935)

Bootleggers must pay $1,000 if they sell alcohol in violation of local laws.
	
	x

	US v. Sonzinsky (1937)

Gun dealers must pay $200 annually plus $200 per transfer.
	x
	

	US v. Kahriger (1952)

Bookmakers must pay 10% of the value of wagers.
	x
	


iii. SPENDING CLAUSE
· Spending power is read into the tax clause
· Article I, §8, cl. 1: “The Congress shall have the power to lay and collect taxes, duties, imposts and excises [for these reasons]

1. To pay the debts and

2. Provide for the 

· Common defense and general welfare

3. Of the united states 

· Spending for the general welfare is typically not contested by the court
· Spending does not have to be in furtherance of achieving an enumerated power
· Around the time of the new deal, Congress realized it could use the spending power to entice states to pass laws that it could not.
· The limitations are that Congress can’t commandeer the states and specifically tell them what to do (i.e. can’t say you must pass a law raising the drinking age)
· However, Congress can condition federal funding on something to entice states to comply
· Congress may impose conditions on state recipients of federal funds where:

1. The spending program serves the general welfare
2. The conditions are expressed unambiguously
3. The conditions are related to the purpose of the federal spending program;

4. The conditions do not require the recipient to violate the Constitution; and

5. The overall bargain is not coercive
South Dakota v. Dole: The federal government promised funds for highway work if states would raise their drinking age to 21. There was a problem where underage people would cross state lines to go into a neighboring state with lower drinking ages which caused unsafe roads.
Holding: The purpose of the federal spending program is money for highways and the purpose of the funding is to encourage safe interstate travel. It was also not coercive because the state would only lose 5% of the funding they normally would receive. Furthermore, the federal spending doesn’t require the recipient to violate the constitution (the question here is not whether the funding itself undermines state sovereignty.)
Dissent: O’Connor says that the condition is not germane to the purpose of the funding. The drinking age is not directly related to highways.

NFIB v. Sebelius: The majority said the Medicaid expansion was not a proper use of Congress’s spending power because it was too coercive. The entire amount of Medicaid funding would have been taken away, not just the new added funds for the expansion. The dissent focuses more on the unambiguous nature of the statute which includes Congress’s right to alter amend or repeal the original Medicaid guidelines.
iv. NECESSARY & PROPER CLAUSE
· Congress has the power to make laws which are necessary and proper to carry out the Constitution
1. Article 1, §8, clause 18 – power to make all laws which shall be necessary and proper for carrying into execution the federal enumerated powers
· The system lets the political process decide what is necessary and proper
· E.g. §8 cl. 5 give Congress the power to coin money
· Based on the necessary and proper clause, Congress can also punish the counterfeiting of money
· Also, the Constitution doesn’t specifically say that Congress can punish mail theft, but a broader reading of the Constitution based on the necessary and proper clause infers that punishing mail theft is necessary to the execution of Congress’s enumerated power to create and manage post offices
· It then follows, that if it can be a federal crime to steal mail, then it is necessary to establish federal prisons, etc. 
McCulloch v. Maryland: Congress passed an act that incorporated the Bank of the United States. A Branch was then opened in Maryland.  In 1818, the Maryland state legislature passed an act to impose a tax on all out-of-state banks operating in the state of Maryland. Although the act was general in nature, the Bank of the United States was the only such bank in Maryland at that time and was thus the only establishment affected by the tax. The bank refused to pay the tax and Maryland sued. The court of appeals upheld Maryland’s argument that because the Constitution was specifically silent on the subject of whether the United States government could charter a bank, the Bank of the United States was unconstitutional. The case was then appealed to the United States Supreme Court.
Holding: Congress has the constitutional power to charter the Bank of the United States. This power is ultimately derived from the Constitution’s grant to Congress of the general power to “tax and spend” for the general welfare. However, in addition to its enumerated powers, Congress is also given general powers under the Constitution’s Necessary and Proper Clause, which states that Congress may create laws it deems necessary and proper to help carry out its enumerated powers. The Necessary and Proper Clause functions to expand, not limit, Congress’s enumerated powers. Congress decided that chartering the Bank of the United States was a necessary and proper method of raising revenue to carry out its overall taxing and spending powers. 

The Bank was created by federal statute. Maryland may not tax the Bank as a federal institution because federal laws are supreme to state laws. A federally-created institution may not be inhibited by a state law. The Bank of the United States functions to serve the entire nation. It is thus inappropriate for it to be controlled by one part of the nation (i.e. Maryland) through a tax. The judgment of the court of appeals is reversed.

NFIB v. Sebelius: The National Federation of Independent Business, 26 states, and a number of individuals and businesses (plaintiffs) filed suit challenging the constitutionality of the Patient Protection and Affordable Care Act of 2010 (the Act) enacted by Congress. Specifically, the plaintiffs claimed that two provisions of the Act, the individual mandate, which required U.S. citizens to pay a penalty if they did not purchase a health insurance policy, and the Medicaid expansion provision, which required the states to greatly expand the pool or risk losing their existing federal funds, were unconstitutional. 

Holding: The individual mandate is a valid use of Congress’s tax power but does not fall under the necessary and proper clause as to the commerce power because it is trying to regulate inaction rather than action. 
v.  CIVIL RIGHTS ENFORCEMENT CLAUSES
Kickstarter:

· Power to Enforce Civil Rights Amendments: Congress has enumerated power to enact statutes to enforce the individual rights announced in the 13, 14, 15, 19, 24, and 26th Amendments, subject to (at least) these imitations 
A. Except for the 13th Amendment, federal statutes to enforce the Civil Rights Amendments must remedy state action, not private action
B. Under the 14th Amendment, federal statutes must be “congruent and proportional” remedies to state actions that the Supreme Court would agree are violations (this does not apply to statutes enacted using Ar. I powers)
C. Under the 15th Amendment, federal statutes must be rationally related to the goal of securing equal voting rights without regard to race. However, at least some laws that violate the principle of equal state sovereignty are not rational if they are not clearly responsive to current conditions.
Under the Equal Protection Clause of the Fourteenth Amendment, Congress may only prohibit discrimination by state actors, not private individuals.

Civil Rights Cases: Congress passed the Civil Rights Act in 1875. Part of the first sections of the Act prohibit discrimination against individuals in establishments including restaurants, hotels, and stores on the basis of race. This case is a consolidation of five different cases from various lower courts heard by the United States Supreme Court. In each case, plaintiffs alleged defendants violated some aspect of the Civil Rights Act. The Issue is whether Congress may pass an act such that prohibits discrimination by individuals? (The government is not a party)
Holding: Had the businesses implicated in the present cases been state or local governments, Congress would have acted constitutionally. However, because all defendants in the cases are private individuals accused of discriminating against African American patrons in privately-owned businesses, Congress acted outside the scope of its Fourteenth Amendment powers. The Civil Rights Act is therefore unconstitutional.
Congress may enact regulations that prevent racially discriminatory policies in hotel accommodations because of the negative effects of those policies on interstate commerce. 
Heart of Atlanta Motel v. US: In 1964, Congress passed the Civil Rights Act (CRA). Title II of the CRA forbids racial discrimination by places of public accommodation such as hotels and restaurants. The Heart of Atlanta Motel, Inc. (plaintiff) in Atlanta, Georgia advertises to and hosts primarily out-of-state guests. The motel practices a policy of refusing to rent rooms to African Americans and brought this suit against the United States government (defendant) in the District Court for the Northern District of Georgia to challenge the CRA as an unconstitutional extension of Congress’s power to regulate interstate commerce. Issue is whether Congress may govern private interactions as a measure to regulate interstate commerce?
Holding: Yes. Under the Commerce Clause, Congress has the power to remove obstructions and restraints to interstate commerce. The unavailability to African Americans of adequate accommodations interferes significantly with interstate travel. Moreover, evidence shows that racial discrimination has a disruptive effect on commercial intercourse. Passage of the CRA is a constitutional use of Congress’s plenary power to regulate interstate commerce. The decision of the district court upholding the CRA is affirmed

**The court chose not to revisit the issue of state v. private action discussed in Civil Rights Cases

US v. Morrison: Portion of VAWA created a civil remedy where victims could bring suit in federal court for gender-based violence. The government argued that its power existed under both the commerce clause and the equal protection clause.  Brzonkala sued in federal court for rape and the defense tried to get VAWA Struck down so the suit would have to be dismissed. 

Holding: The court was concerned with consequential limitless federal power if they upheld this portion of the statute. It said that this is not an economic transaction the government is instead trying to really regulate violent crime. Therefore this doesn’t fall under the commerce clause despite the fact that in the legislative history, there were large amounts of data, testimony, committee reports, etc. explaining the nexus between domestic violence and interstate commerce. The court said the legislative history was merely persuasive rather than dispositive. 

14th amendment: Court concluded that this does not fall under the 14th amendment because it can only be used against the states and referencing the Civil Rights Cases, explained that private interactions cannot be regulated under Congress’s 14th amendment powers.

**Reiterated need for state action for enforcement from Civil Rights Cases

Congress cannot violate the unenumerated principle of equal state sovereignty without adequate basis. (Unequal treatment of states must be rationally based on CURRENT NEEDS)

Shelby County v. Holder – Congress passed the 1965 Voting Rights Act, citing its 15th amendment powers (protects citizens from having their right to vote abridged or denied due to "race, color, or previous condition of servitude.). 3 sections of the Act were at issue in this suit:
· Section 2 - Courts may issue injunctions against discriminatory practices

· Section 4(b) - basic formula to decide which jurisdictions are "covered" and require preclearance

· Methods to adjust the basic formula

· Bail out: 10 years of good behavior

· Bail in: DOJ proves bad behavior

· Section 5 - "Preclearance" required for any change in voting laws in jurisdictions with a history of voting discrimination

· Cleared by DOJ or 3-panel court

Holding: Section 4 of the Voting Rights Act is unconstitutional. Chief Justice John G. Roberts, Jr. delivered the opinion of the 5-4 majority. The Court held that Section 4 of the Voting Rights Act imposes current burdens that are no longer responsive to the current conditions in the voting districts in question. Although the constraints this section places on specific states made sense in the 1960s and 1970s, they do not any longer and now represent an unconstitutional violation of the power to regulate elections that the Constitution reserves for the states. The Court also held that the formula for determining whether changes to a state's voting procedure should be federally reviewed is now outdated and does not reflect the changes that have occurred in the last 50 years in narrowing the voting turnout gap in the states in question.
**The court has not yet stated whether the reasoning on Shelby applies to other enumerated powers, including the powers to enforce other Civil Rights Amendments. Prior case was South Carolina v. Katzenbach in 1965 where it the Civil Rights Act was originally upheld.


vi. FUGITIVE SLAVE CLAUSE
Prigg v. Pennsylvania (OVERTURNED): There was a concern with slaves escaping to states where slavery was abolished and gaining amnesty so the federal fugitive slave law was enacted to require slaves be returned to the owners from whom they escaped. Pennsylvania then passed a state law which created a state judicial process for claiming fugitive slaves.  In this case, a black woman named Margaret Morgan moved from Maryland to Pennsylvania. Although she was never formally emancipated, her owner John Ashmore granted her virtually full freedom. After Ashmore died, his heirs wanted her returned as a slave and sent Edward Prigg to capture her in Pennsylvania. After returning Morgan to Maryland, Prigg was convicted in a Pennsylvania court for violating the state law. 
Holding: The court ruled that the Pennsylvania law was unconstitutional and that based on supremacy, the federal fugitive slave law preempted the Pennsylvania law. The court acknowledged a fundamental right to slave ownership and reclaiming escaped slaves and said the states could not interfere with that right.
II. LIMITS ON GOVERNMENT POWER: STRUCTURAL LIMITS
A. LIMITS ON STATES: SUPREMACY CLAUSE
i. PREEMPTION
· Supremacy: Federally Imposed Limits on State Powers
· Preemption: federal statutes trump conflicting state laws

· Based on language of Supremacy clause itself - Article VI, Section 2

· Constitution, federal laws, and treaties, are supreme law of the land

· The judges in every state shall be bound by these supreme sources of law

· 2 requirements for preemption:

· Constitutionally proper federal statute

· Conflicting state statute

· Test advice - easy to build additional issues into a preemption question

· First have to decide if federal law is valid - i.e. is there an enumerated power, does it violate individual rights or some other limitation at that level?

· Then can think about whether there is preemptive effect

· Supremacy Vocabulary:
· State law conflicts with positive law enacted by Congress (statute) or federal agencies (regulations)
· "State law is preempted"

· "state law is preempted by federal law x"

· "federal law x preempts state law"

· State law conflicts with US Constitution
· "state law violates the constitution"

· "state law violate the [xyz] clause"

· Preemption is really the battle between two statutes, different than pure constitutional questions

Kickstarter:

· Express Preemption: Occurs when a federal statute has specific language indicating it will displace a state law (preemption clause)
· Implied Preemption: Used in absence of express preemption clause in the federal statute at issue.

· Implied Conflict Preemption

· Direct Conflicts (Impossibility)

· This occurs when it is physically impossible for a person to obey both the federal and state statutes. To follow the state law would require a violation of the federal law, and vice versa.  
· (The ability of someone to stop selling something altogether is not viewed as a way out of impossibility preemption – “our preemption cases presume that a manufacturer’s ability to stop selling does not turn impossibility into possibility” – Mutual Pharmaceutical Co v. Bartlett (2013))
· Obstacles
· Occurs where it may be possible to obey both laws, but the state law is an obstacle to, or undercuts the effect of, federal law. 
· Judgment calls often arise in these cases. To decide whether a state law creates an obstacle to federal law, a judge must first divine Congress’s underlying purposes in enacting a federal statute and then predict the long-term effect of state law on the federal scheme
· Many judges believe this involves too much guesswork and want to leave it to Congress to be more explicit about its desires. 
· Implied Field Preemption

· If Congress chooses to “occupy a field” all state laws on the subject are preempted even if they do not create either type of implied conflict. Field preemption protects the federal government’s ability to create a national system without local variations. 
· In the absence of statutory language defining a preempted field, a Court might infer that Congress wished to occupy the field if the overall system of federal regulation is “pervasive” or if the federal government has a “dominant” interest in regulating the field because of its national importance.
· A court will find field preemption only where the statute suggests a clear and manifest purpose of Congress” to create national unity
· Field preemption avoids case-by-case decisions, because anything in the field is automatically preempted.
· The question then for courts that can be complicated is whether or not a particular state law falls inside or outside the occupied field.
McCulloch v. Maryland: Congress passed an act that incorporated the Bank of the United States. A Branch was then opened in Maryland.  In 1818, the Maryland state legislature passed an act to impose a tax on all out-of-state banks operating in the state of Maryland. Although the act was general in nature, the Bank of the United States was the only such bank in Maryland at that time and was thus the only establishment affected by the tax. The bank refused to pay the tax and Maryland sued. The court of appeals upheld Maryland’s argument that because the Constitution was specifically silent on the subject of whether the United States government could charter a bank, the Bank of the United States was unconstitutional. The case was then appealed to the United States Supreme Court.

Holding: Congress has the constitutional power to charter the Bank of the United States based on the taxing and spending powers in conjunction with the necessary and proper clause. Maryland’s actions act as an obstacle for Congress to carry out this enumerated power.

Gibbons v. Ogden: New York granted a monopoly for operating passenger steam boats in NY waters. Ogden was granted a monopoly for a specific portion of those waters. Federal government issued additional licenses, one of which to Gibbons, to operate steam boats on waters between NY and NJ. Part of this route overlapped with the area for which Ogden had a monopoly. Gibbons argued that the state-granted monopoly was unconstitutional based on supremacy because the federal licenses trump the state ones – congress was acting under its power stemming from the Commerce Clause
Holding: Because this is clearly within Congress’s enumerated commerce power, the state cannot act as an obstacle to Congress’s actions even though they also have a similar power to regulate commerce within the state. 
Chamber of Commerce v. Whiting: Various business and civil-rights organizations challenged the enforceability of The Legal Arizona Worker's Act ("LAWA") in an Arizona federal district court. They argued that federal law preempted LAWA, which requires Arizona employers to use the federal E-Verify employment verification system and revokes business licenses of those who hire unauthorized workers. The district court upheld the statute.
Holding: Arizona's licensing law falls well within the confines of the authority Congress chose to leave to the States and therefore is not expressly preempted.

Arizona v. US: The United States challenged the constitutionality of Arizona statute, SB 1070 which (1) required all immigrants to have full documentation with them at all times to be presented to law enforcement officers at their request, (2) it punished illegal immigrants who worked without the proper permission, (3) allowed local law enforcement to make arrests based on immigration violations, and (4) allowed local law enforcement to investigate immigration status during routine traffic stops.
Holding: The first three provisions above were found unconstitutional based on preemption. Field preemption existed for documentation requirements because the federal government had already created a complete system for regulating the issue. Punishing illegal employees constitutes obstacle preemption because it stands in the way of federal law which has chosen to punish employers rather than employees and has struck a careful balance in their mode of enforcement. Allowing local law enforcement to have arrest power in immigration matters also constitutes obstacle preemption because the goal of the federal government in creating ICE was uniformity and it stands in the way of knowledgeable and trained federal officers enforcing a uniform system. It also undermines the federal government’s authority to use discretion in the removal process. 
The court did uphold section 2(B) which allowed local law enforcement to investigate into immigration status while detaining someone for other reasons. The court said that this provision merely allows state law enforcement to communicate with federal ICE officers during otherwise lawful arrests. There already are protections built into the statute to protect individual rights: a detainee is presumed not to be an illegal alien if he/she produces a valid driver’s license; an officer may not consider race, color, or national origin during a check; and the check must be implemented in a manner consistent with federal law.  (in the future, there could potentially be an EP lawsuit based on disparate impact as to the way the statute is applied)
	Arizona v. United States

	Justice 

(by seniority)
	§3

(Failure to Obtain Immigration Documents)
	§5(C)

(Unauthorized Work)
	§6

(Arrest Power)
	§2(B)

(Investigation During Stops)

	Roberts, CJ
	Preempted
	Preempted
	Preempted
	OK

	Scalia
	OK
	OK
	OK
	OK

	Kennedy
	Preempted
	Preempted
	Preempted
	OK

	Thomas
	OK
	OK
	OK
	OK

	Ginsburg
	Preempted
	Preempted
	Preempted
	OK

	Breyer
	Preempted
	Preempted
	Preempted
	OK

	Alito
	Preempted
	OK
	OK
	OK

	Sotomayor
	Preempted
	Preempted
	Preempted
	OK

	Kagan
	recused
	recused
	recused
	recused


ii. DORMANT COMMERCE CLAUSE DOCTRINE
Kickstarter:

A. Does a state law burden interstate commerce?
· Burden: state law must in some significant way make cross-border transactions more difficult

· The question is not whether the law is harmful to out-of-state residents (although that is usually the case also) but rather is the law bad for interstate commerce itself?

B. Market Participant Exception: Is the state entitled to enact the law because it is a participant in the relevant market?

· A state does not violate the dormant commerce clause doctrine when acting as a participant in the market – i.e. when making buying and selling decisions

· If a government has a rule that it only buys local products that would not be a violation, but if they made a law that private businesses could only buy locally produced goods, that would be a violation

C. Facial Discrimination: For a state law that discriminates on its face against interstate commerce does the law represent the least discriminatory alternative for achieving a legitimate goal of the state?

· A state may not hinder interstate commerce by hoarding resources for its own citizens. 

· Only real exception would be if there is a health and safety issue with the specific out-of-state goods that are being prohibited

D. Facially Neutral Statutes with Discriminatory Effect: For a state law having the effect of burdening interstate commerce, even if neutral on its face: was the law enacted with discriminatory purpose, or does the burden on commerce clearly exceed any legitimate state purpose behind the law

· Exception is public safety when state is exercising police power and can prove it is doing so
Gibbons v. Ogden: New York granted a monopoly for operating passenger steam boats in NY waters. Ogden was granted a monopoly for a specific portion of those waters. Federal government issued additional licenses, one of which to Gibbons, to operate steam boats on waters between NY and NJ. Part of this route overlapped with the area for which Ogden had a monopoly. Gibbons argued that the state-granted monopoly was unconstitutional based on supremacy because the federal licenses trump the state ones – congress was acting under its power stemming from the Commerce Clause

Holding: Because this is clearly within Congress’s enumerated commerce power, the state cannot act as an obstacle to Congress’s actions even though they also have a similar power to regulate commerce within the state. The Maryland statute has a discriminatory effect on interstate commerce.
A facially neutral statute still violates the Commerce Clause if it discriminates against interstate commerce in practice.

Hunt v. Washington State Apple Advertising Commission: In 1972, the North Carolina Board of Agriculture adopted a regulation that required all apples shipped into the state in closed containers to display either the words “USDA grade” on their containers or nothing at all. Washington State growers imposed higher standards than USDA grade for the quality of their apples and opposed the regulation. The Washington State Apple Advertising Commission (plaintiff) challenged the regulation promulgated by Governor Hunt (defendant) as an unreasonable burden to interstate commerce. North Carolina defended its regulation by stating that it was a valid exercise of its state police powers to create uniformity in the apples brought into its markets and to protect its citizens from fraud and deception based on mislabeled apples. The District Court for the Eastern District of North Carolina ruled that North Carolina’s regulation was invalid, and Hunt appealed directly to the United States Supreme Court. Issue is whether a state may enact a statute that indirectly discriminates against interstate commerce but is facially neutral?
Holding: The North Carolina statute is invalid under the Pike discrimination analysis because it has a practical effect of discriminating against Washington growers. By imposing a new labeling system for out-of-state apple growers that was already used by North Carolina growers, the state is requiring out-of-state growers to spend money to comply with the new labeling regulations. Since the USDA labeling requirement is already the status quo for North Carolina growers, these growers gain a competitive economic advantage over other growers by not having to spend additional money for compliance. Requiring Washington growers to spend money to change their labels and comply with the new system strips away the competitive advantage Washington has already gained for itself by investing money into the development of superior apples. This effect is undesirable since it jeopardizes the quality of apples based on the relative money each grower would have to invest into developing their product and complying with the North Carolina statute. The statute unconstitutionally burdens interstate commerce because the statute is discriminatory in its practical effect and would ultimately reduce the quality of apples.

A state may not discriminate against other states’ articles of commerce on the basis of origin.

City of Philadelphia v. New Jersey: New Jersey passed a law that prohibited other states from shipping their waste across its borders and depositing the waste in New Jersey landfills. New Jersey stated that the purpose for the regulation was to preserve its environment, as well as not overburden its landfills and thus increase the costs of waste disposal for New Jersey residents. The City of Philadelphia, other cities, and owners of private landfills in New Jersey brought suit in state court against New Jersey on the grounds that the New Jersey law was an unconstitutional restriction on interstate commerce. 
Holding: The court said that the New Jersey statute is unconstitutional and contrasted with acceptable quarantine laws which do not distinguish between instate dangerous goods and out of state dangerous goods. 
The nonprofit nature of an enterprise does not necessarily exclude its services from the definition of interstate commerce.

Camp Newfound/Owatonna v. Town of Harrison: Camps Newfound/Owatonna, Inc. (camp) (plaintiff) is a Maine nonprofit corporation that operates a summer camp. The camp has not been profitable in recent years. Maine allows a tax exemption for nonprofit institutions incorporated in the state. However, nonprofit institutions that primarily benefit nonresidents only qualify for a limited tax benefit, if they do not charge more than $30 per person for their services. Ninety-five percent of the camp’s attendees are nonresidents of Maine. Since the camp charges $400 per week for its summer camp, it is not entitled to any tax exemption in Maine. The camp challenges Maine’s tax exemption on grounds that it discriminates against nonresidents in violation of the dormant Commerce Clause. Is sue is whether a nonprofit nature of an enterprise necessarily exclude its services from the definition of interstate commerce.
Holding: No. A state law that discriminates against interstate commerce on its face violates the dormant Commerce Clause.  Maine’s law offers a full exemption to nonprofit organizations primarily benefitting Maine residents, but offers only a limited exemption or no exemption to nonprofit organizations primarily benefitting nonresidents. Maine’s law discriminates against nonresidents by making it more difficult for them to access the camp’s services. This implicates interstate commerce, because, as a provider of camp services to people traveling across state lines, the camp is engaged interstate commerce. The nonprofit nature of the camp does not exclude its services from the definition of interstate commerce. There are many services that both for-profit and nonprofit institutions offer, and where those services implicate interstate commerce, both are subject to the dormant Commerce Clause.

Scalia dissent: equates with state welfare programs

Thomas dissent: against whole concept of dormant commerce clause –not supported in text or precedent

B. LIMITS ON FEDERAL GOVERNMENT: FEDERALISM
i. TENTH AMENDMENT
US v. Darby: Federal statute said that goods made with low wage labor cannot be shipped across state borders and manufacturers must abide by the federal wage/hour laws. Darby had a lumber yard and argued that the manufacture was local (ala EC Knight) and shouldn’t fall under commerce clause.

Holding: Court moves away from Hamer v. Dagenhart and says that they don’t care about Congress’s motives so long as the law actually fits under an enumerated power. The Constitution places no restriction on motives and thus they shouldn’t be considered. Therefore irrelevant if intent was actually to increase wages rather than regulate those goods involved in interstate commerce. Further, it says that the 10th amendment is not a limit on Congress, but rather a truism that allocates state’s powers after Congress’s powers have been determined. (Different from Dagenhart which viewed the 10th amendment as a stop sign to Congress)

OVERRULED CASES

US v. EC Knight: EC Knight purchased four refineries in Philadelphia, effectively monopolizing sugar refining in the United States. The company was subsequently sued by the federal government for engaging in combinations in restraint of trade.
Hammer v. Dagenhart: Congress passed an act preventing interstate commerce of goods created by child labor requiring that there be no cross-border transactions. Congress knew the Supreme Court had already said commerce is distinct from manufacturing so tried to get around the commerce clause.
C. LIMITS ON FEDERAL GOVERNMENT: SEPARATION OF POWERS
Kickstarter:

· To decide if a branch of the federal government has violated separation of powers, courts may consider some or all of the topics on this (non-exclusive list)
· Textual Assignment: Does the Constitution’s text explicit or impliedly assign this function to a particular branch?
· Arrogation of Power: Is a branch seeking to perform functions outside its usual areas of responsibility?
· Interference with Another Branch: Will the challenged action of one branch interfere with the ability of other branches to perform in their usual areas of responsibility?
· Institutional Competence: Does one branch have a greater institutional competence for the function?
· Methods of Interpretation: Consider various methods of constitutional interpretation.
i. JUDICIAL AND LEGISLATIVE POWERS
Marbury v. Madison (1803) – created concept of judicial review where courts can interpret application of the interpretation
State officials and state legislatures are bound by orders of the United States Supreme Court based on its interpretation of the United States Constitution.

Cooper v. Aaron (1958) In Brown v. Board of Education, 347 U.S. 483 (1954), the United States Supreme Court held that racial segregation in public schools is unconstitutional and ordered the desegregation of public schools in the southern United States. An Arkansas federal district court, relying on Brown, ordered the desegregation of schools in Little Rock, Arkansas. The Little Rock school board was unable to comply with that decree after the Governor of Arkansas blocked African American students from attending a segregated school by calling in the National Guard. The district court issued an injunction against the Governor, and African American students were eventually permitted to attend desegregated schools with the protection of federal troops. The Little Rock school board, represented by Cooper (plaintiff), brought suit in federal district court seeking a postponement of the desegregation plan in the state due to the uneasy circumstances present.
Holding: The court said that the state legislature and governor are bound by the decision in Brown v. Board of Education and must comply with the Court’s orders. The governor closed the school rather than de-segregating. 

ii. LEGISLATIVE AND EXECUTIVE POWERS
· The Constitution is not very specific about what powers the executive actually has. Executive orders are allowed for the president to manage his underlings, but he can’t take over Congress’s power to make laws.
The President of the United States may not engage in lawmaking activity absent an express authorization from Congress or the text of the Constitution.

Youngstown Sheet & Tube v. Sawyer (1952): Executive order allows Secretary of Commerce to take over steel plants at risk of strike to avoid a reduction and delay in production of steel necessary for the war effort

Holding: The Jackson concurrence is more famous than the actual majority opinion because of creation of the below zones of presidential action and burden on the president in each of those zones.  The executive order at issue here falls under zone 3. Congress has already acted in this manner, ordering takings of private property. Therefore, the president is acting contrary to statute rather than in a place where Congress was silent. Truman would argue that Congress was silent since he informed Congress of his intentions and gave them a chance to act prior to the issuance of his executive order. However, the court says that Congress actively chose not to invoke similar laws at that time, weren’t passively ignoring the issue. 
	Zone 1
	Zone 2
	Zone 3

	President Acts pursuant to statute
	President Acts while Congress is silent
	President acts contrary to statute 

	Presidential power at "its maximum"

 

"if the president's act is held unconstitutional under these circumstances, it usually means that the Federal Government as an undivided whole lacks power."

 

Might be some other problem, but not separation of powers problem
	"Zone of twilight" requiring ad hoc adjudication.

 

"the president can only rely upon his own independent powers . . . Congressional inertia, indifference, or quiescence may sometimes . . . Enable, if not invite, measures on independent presidential responsibility."

 

When Congress fails to act
	Presidential power "at its lowest ebb."

 

"Courts can sustain exclusive presidential control . . . Only by disabling the Congress from acting upon the subject."

 

President can only win if court says Congress over-stepped its bounds


Zivotofsky v. Kerry: The US policy at the time was acknowledge Israel’s sovereignty, but not its control of Jerusalem because there was so much contention and so many claims to the city. Congress created a statute regarding passports where an applicant born in Jerusalem could ask for the place of birth to be listed as Israel.  Congress claims they have power to do this based on their power to regulate commerce with foreign nations (which grants plenary authority over passports), power to establish a uniform rule of naturalization (way to certify citizenship), and through the necessary and proper clause. The president says his power stems from the Reception Clause (power to receive ambassadors) and they use a structural/consequences argument regarding the need for the country to speak with one voice as far as recognizing sovereignty. 

Holding: This falls under Zone 3 of the Youngstown decision. However, the president prevails because he met the high burden of showing that although he acted contrary to the statute, Congress overstepped in passing the statute.  The court can sustain the exclusive presidential control only by disabling Congress’s ability to act on the subject. This is a rare case where the president prevails in zone 3 and rested on the fact that the president had exclusive control over the issue. The majority focuses a lot on the consequences issue and the need for the US to have one uniform policy – president is more capable of providing the unified voice than Congress.
III. LIMITS ON GOVERNMENT POWER: INDIVIDUAL RIGHTS
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	Equal Protection – Fundamental Rights Prong
	Substantive Due Process

	Law deprives all persons of non-fundamental interests
	n/a
	Rational Basis Review

	Law deprives all persons of fundamental rights
	n/a
	Heightened Scrutiny

	Law unequally allocates non-fundamental interests
	Rational Basis Review

OF THE CLASSIFICATION
	Rational Basis Review

	Law unequally allocates fundamental rights
	Heightened Scrutiny

OF THE CLASSSIFICATION
	Heightened Scrutiny


	Level
	Used for
	Gov’t Burden

	Strict Scrutiny
	· “Suspect” 
  Classifications:  
· Race
· National Origin
· Unequal Distribution of Fundamental Rights
	· “Compelling” government interest
· “Narrowly Tailored” means

	Intermediate

Scrutiny
	· “Quasi-Suspect” Classifications:
· Sex
· Birth Outside Marriage
	· “Important” government interest
· “Substantially related” means

	Rational Basis Review
	· Anything not receiving heightened scrutiny
	· “Legitimate” government interest
· “Reasonably related” means


A. EQUALITY RIGHTS: EQUAL PROTECTION CLAUSE
· Equal Protection Kickstarter
A. Identify the benefit or burden distributed unequally

i. Is it a fundamental right? (use TSPCHVS to help decide)
B. Identify the classification used by the law

i. On the basis of ____

· Is it facially discriminatory (disparate treatment)

· Is it a suspect classification?

· Or is there disparate impact

· If disparate impact, is there also discriminatory purpose?

· Is it a suspect classification?
C.  Select the proper level of scrutiny

· Rational Basis 

· Reasonable connection to achieving a government interest
· Intermediate Scrutiny: Specifically for equal protection cases involving classifications based on sex or birth outside of marriage
· Strict Scrutiny – is it narrowly tailored?

· Is it narrowly tailored to achieve a compelling government interest?

· How to decide if law is suitably tailored to government interest:

· Are there less discriminatory ways to achieve it? (least restrictive means?)

· In rational basis, usually court doesn't require it

· For strict scrutiny, court analyzes whether there are least restrictive alternatives

· Is the law over-inclusive or under-inclusive?

· Under-inclusive - solution only addresses part of the problem

· Over-inclusive - more extreme than it has to be to actually address the problem

· Rational basis not concerned with this, only addressed really in strict scrutiny cases

· No magic formula for how over or under-inclusive it can be

· Under rational basis, law doesn't have to be perfect, just not crazy

· If heightened scrutiny, want it to be much more tailored

· Law can be both under and over-inclusive

· Only solves portion of the problem but also reaches a lot of conduct not even involved in the problem
· Heightened scrutiny is more likely for classifications based upon characteristics that are:

1. Shared by a “discrete and insular minority” (Carolene Products n.4)

2. Historically-used bases for invidious discrimination

3. Indicators of “status” rather than “conduct”

4. Inborn or immutable traits

5. Readily perceived or ascertainable

6. Shared by a politically powerless group

7. Not valid proxies for individual worth

D.   Apply the scrutiny
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· Facial Classifications v. Non-facial classifications
· Facial classification = disparate treatment
· Non-facial classification = disparate impact
· Impact can be on different classification than expressly stated facially in statute

· e.g. test score classification becomes race classification in practice/impact

· Classification then affects the level of scrutiny applied

· Example: law that says firefighters must be at least 6 feet tall and weigh at least 175 pounds

· No facial classification based on sex

· But disparate impact because women tend to not be that tall and weigh that much

· Non-facial sex classification
· Disparate Treatment
· On its face, the law treats people differently depending on [trait x]

· Example: Firefighters must be male

· the rule imposes disparate treatment on women

· i.e. it treats women differently

· The rule imposes disparate treatment on the basis of sex

· Disparate Impact
· Law is neutral on its face with regard to [trait x] but in practical operation it has more impact on a group characterized by [trait x]

· Example: firefighters must be over 6 feet tall

· The rule has disparate impact on women

· The rule has disparate impact on the basis of sex
· Prima Facie Proof of Discriminatory Purpose (Arlington Heights Factors)
· Burden: prove that government action was "because of" and not "in spite of" its disparate impact on a protected class (Feeney)

· Methods may include (Arlington heights)

· Clear or stark pattern unexplainable on grounds other than discrimination
· Very rare, such as in Yick Wo

· Historical Background
· Past discrimination in the community; perceived problem leading to the policy

· Procedural irregularities in adoption of policy
· Substantive irregularities in the chosen policy
· Policy deviates from other laws

· Legislative history
· Whether something is narrowly tailored or not does not matter until after you can prove there was actual discrimination using the Arlington Heights factors
· When a classification "impermissibly interferes with the exercise of a 'fundamental' right (by one group) . . . The prior decisions of this court require the application of strict scrutiny."

· Look at facts in precedent to decide whether it is a fundamental right:
· Unenumerated fundamental rights

· Procreating (Skinner v. Okla.)

· Voting (Harper v. Virginia State Board of Elections)

· Teaching children German (Meyer v. Nebraska)

· Marriage (Loving v. Virginia)

· Non-fundamental rights

· Contract

· Economic rights in Williamson v. Lee Optical
	 
	Enumerated
	Unenumerated

	Fundamental
	 Incorporated into the meaning of “Liberty”
	Heightened Scrutiny Under Equal Protection and Substantive Due Process

	Non-Fundamental
	 [image: image2.png]Not Incorporated Into The Meaning Of “Liberty”




	Rational Basis Review Under Equal Protection and Substantive Due Process


· Incorporation:
· Technically the Equal Protection clause is only in the 14th amendment and therefore only applies to the states. Therefore, in Bolling Sharp, the court used the concept of incorporation to incorporate the equal protection clause from the 14th amendment into the 5th amendment due process clause to apply to federal actions.
Strauder v. West Virginia (1879): West Virginia law says that only white males over 21 can sit on juries.  A black man was indicted for murder and was convicted and sentenced by an all-white jury. On appeal, he argued that he could not have the full and equal benefit of all laws and proceedings in West Virginia as is enjoyed by white men. The question is not whether a black man has the right to a grand jury with other colored men, but whether in the composition or selection of the pool of jurors, all persons of his race or color may be excluded by law, solely because of their race or color, so that by no possibility can any black man sit on a the jury. 
Holding: The court found that against West Virginia based on equal protection laws. The statute was facially discriminatory against blacks.  Therefore, state laws that are racially discriminatory violate the 14th amendment. The purpose of the 14th amendment was to assure the black race the enjoyment of all the civil rights that under the law are enjoyable by white people. The state may impose other restrictions on who can be on a jury, but can’t base those restrictions on race. 
Yick Wo v. Hopkins (1886): A local ordinance was not facially racially discriminatory but administered in a racially discriminatory way. The ordinance required a permit in order to operate a laundry businesses in wood buildings. The permit requirement as written was not unconstitutional, but all Chinese applicants were denied. All 80 non-Chinese applicants were approved and all 200 Chinese applicants were denied. Yick Wo was not a US citizen, but the Constitution says “any person within the jurisdiction” and not “citizen”.
Holding: Although the ordinance was not facially discriminatory, the court can look at the actions of the government officials in enforcing the law to determine if it is racially discriminatory. These cases are expanding Congress’s power and limiting state power. 

Buck v. Bell (1927): Carrie Buck was a feeble minded woman who was committed to a state mental institution. Her condition had been present in her family for the last three generations. A Virginia law allowed for the sexual sterilization of inmates of institutions to promote the "health of the patient and the welfare of society." Before the procedure could be performed, however, a hearing was required to determine whether or not the operation was a wise thing to do. The issue was whether the Virginia statute which authorized sterilization denied Buck the right to due process and equal protection under the Fourteenth Amendment?
Holding: The Court found that the statute did not violate the Constitution. The public opinion at the time favored eugenics and judges don’t like to make wildly unpopular arguments so the majority was swayed by Holmes’s argument that this was really a public health law and his comparison to vaccination laws. There was a concern over separation of powers and a fear of a return to Lochner (this majority echoed Holmes’s dissent in Lochner).
**This case could have been decided under an equality argument but at this time in history, courts didn’t really like those arguments and were more favorable to freedom arguments. Therefore, this wasn’t looked at as saying feeble-minded can’t have children, but everyone else can. Rather, they looked at whether or not procreation was a fundamental right. The majority overlooked the precedent in Meyer where raising children was considered a fundamental part of “liberty”. They really ignored the facts of the case so they could avoid making a controversial decision.

US v. Carolene Products (1938): Congress passed the Filled Milk Act of 1923, labeling filled milk as an “adulterated article of food, injurious to the public health, and its sale constitutes a fraud upon the public.” It made it unlawful for any person to manufacture filled milk in the territories and DC and to ship or deliver for interstate or foreign commerce.  Because this was during the Lochner era, Congress couldn’t just ban filled milk - the courts were restricting federal power (Hamer v. Dagenhart was still good law at the time). Thus, the statute was narrowly written and had to refer to filed milk as a danger to public health.

Holding: The court upheld the law as being an exercise of Congress’s commerce power. The more crucial part of the decision was in regards to the due process argument – the court used rational basis scrutiny, and used a presumption of constitutionality. It looked to good evidence in the legislative record showing that filled milk was a legitimate health concern. The court said there was no 5th amendment violation because public health concerns outweigh restrictions on individual rights. Also, no 10th amendment concern because it simply allocates the leftovers to the states, rather than limiting federal powers in any real way. 

Footnote 4: presumption of constitutionality and rational basis scrutiny won’t apply all the time. The court gives a list of circumstances in Dicta that would require strict scrutiny:

1. When a law on its face, seems to fall within a prohibition of the Constitution (such as the first 10 amendments)

a. i.e. does it violate an enumerated right (not freedom of contract)

2. Laws that restrict the political process

a. E.g. laws that make it harder to have fair elections, or restrict free speech or assembly rights, etc. 

3. Laws directed that are discriminatory or prejudiced against discrete and insular minorities (race, religion, nationality, etc.)

a. Prejudice against minorities in the law might mean that the problem can’t be fixed through the political process. 

Skinner v. Oklahoma (1942): The state statute ordered that a defendant will be sterilized if convicted of a third felony “involving moral turpitude” (dishonesty and sex crimes). The exceptions to this statute include felons who are involved in crimes of moral turpitude if those crimes are related to alcohol prohibition, tax evasion, embezzlement, or political offenses. The defendant’s first conviction here was stealing chickens (which is the prototypical crime of poverty) and the second and third convictions were for armed robbery. 
Holding: The court was concerned that this statute restricted the political process (re: Carolene Products footnote 4) because it categorized white collar crimes v. poor people crimes. This statute was politically motivated to protect campaign contributors. SCOTUS did not approach this as a due process case, but rather an equal protection one (they would have had to overturn Buck v. Bell if they did). It said that there was an unreasonable lack of equality between those who committed larceny rather than embezzlement which were almost identical in punishment under criminal law. It looked at procreation as a fundamental right. 

Hirabayashi v. US (1943): In the wake of the Japanese attack on Pearl Harbor, President Roosevelt acted to prevent incidents of subversion and espionage from individuals of Japanese descent living in the United States. He issued two executive orders which were quickly enacted into law. One gave the Secretary of War the power to designate certain parts of the country "military areas" and exclude certain persons from them. The second established the War Relocation Authority which had the power to remove, maintain, and supervise persons who were excluded from the military areas. Gordon Kiyoshi Hirabayashi, a student at the University of Washington, was convicted of violating a curfew and relocation order. The issue was whether the President's executive orders and the power delegated to the military authorities discriminate against Americans and resident aliens of Japanese descent in violation of the Fifth Amendment?
Holding: The Court found the President's orders and the implementation of the curfew to be constitutional. Chief Justice Stone, writing for the unanimous Court, took into account the great importance of military installations and weapons production that occurred on the West Coast and the "solidarity" that individuals of Japanese descent felt with their motherland. He reasoned that restrictions on Japanese actions served an important national interest. The Court ducked the thorny relocation issue and focused solely on the curfew, which the Court viewed as a necessary "protective measure." Stone argued that racial discrimination was justified since "in time of war residents having ethnic affiliations with an invading enemy may be a greater source of danger than those of a different ancestry."
State laws restricting the rights of persons based on race are subject to strict scrutiny and will only be upheld if they further a “pressing public necessity.”

Korematsu v. US (1044): On May 9, 1942 under Civilian Restrictive Order No. 1, based on Executive Order 9066, Japanese-Americans were ordered to move to relocation camps in light of the United States’ involvement in World War II. Civilian Exclusion Order No. 34 specifically excluded Japanese Americans from remaining in San Leandro, California, a region designated as a “Military Area.” Korematsu (defendant) was an American citizen of Japanese descent who was convicted by the United States Government (plaintiff), in federal district court for violating Civilian Exclusion Order No. 34. No questions were raised as to Korematsu’s loyalty to the United States. The Ninth Circuit Court of Appeals affirmed the conviction, and the United States Supreme Court granted certiorari. Issue: Whether Civilian Exclusion Order No. 34, an Executive Order requiring Japanese Americans to relocate to internment camps during World War II, was constitutional.
Holding: Yes. Although all legal restrictions which restrict the civil rights of a single racial group are automatically suspect, it does not follow that all such restrictions are automatically unconstitutional. Such restrictions are subject to rigid scrutiny by the courts, and will only be upheld in instances of a “pressing public necessity.”

The court makes a comparison to Hirabayashi where they upheld a conviction for the violation of a curfew order by a Japanese American during World War II. It was determined in Hirabayashi that the order was designed as a “protection against espionage and against sabotage.” Applying Hirabayashi to the present case, it is within the power of Congress and the executive branch to exclude Japanese Americans from the West Coast war area during World War II when the United States is in conflict with Japan. Like the curfew order, the same concerns over preventing espionage and sabotage constitute a sufficient “pressing public necessity” to justify excluding Japanese Americans from their homes in particular areas during the war effort. It does not matter that many Japanese Americans remain loyal to the United States because the military has determined that many others retain loyalties to the Japanese government. The United States Government does not have the resources to make individualized determinations of loyalty during the war effort, therefore exclusion of Korematsu from the West Coast, regardless of his personal loyalties, is justified because of the existence of a “pressing public necessity.” 

State court enforcement of a racially restrictive covenant constitutes state action that violates the Equal Protection Clause of the Fourteenth Amendment.

Shelley v. Kraemer (1948): In 1911, thirty property owners on a street in St. Louis, Missouri signed and recorded a restrictive covenant, which provided that no races other than Caucasians were welcome as tenants on the property for the next fifty years. In 1945, the Shelleys (defendants), a black family, bought a house on one of the restricted parcels of land without knowledge of the restrictive covenant. The Kraemers and other white property owners (plaintiffs) in the subdivision brought suit in circuit court to enforce the covenant, seeking to enjoin the Shelleys from taking possession and divest them of title to the property. The issue is whether the enforcement of a racially restrictive covenant by a state court amount to state action in violation of the Equal Protection Clause.
Holding: Yes. State court enforcement of racially restrictive covenants constitutes state action, which violates the Equal Protection Clause of the Fourteenth Amendment. That Clause guarantees equal treatment of all people under the law, including in their exercise of various property rights. There is no question that restrictive covenants that discriminate solely on the basis of race would be invalid on equal protection grounds if created by a state or local law. People are free to enter into and voluntarily abide by racially restrictive covenants. Nevertheless, the Court has long held that the actions of state courts and judicial officers are state actions within the meaning of the Fourteenth Amendment 

Railway Express Agency v. New York (1949): A statute promulgated by the State of New York (plaintiff) prohibited vehicles devoted solely to displaying advertisements, but permitted business vehicles to display signs related to their business as long as the business vehicles were not solely used for advertising. Railway Express Agency, Inc. (defendant) was engaged in a nationwide express business and operated about 1,900 trucks in New York City. It sold the space on the exterior sides of its trucks for advertising that was primarily unrelated to its business. Railway was convicted of violating the New York statute in the magistrate’s court and fined. The conviction was sustained by the Court of Special Sessions, and the court of appeals affirmed. Railway Express Agency, Inc. appealed to the United States Supreme Court on the grounds that the regulation did not bear a rational relation to a legitimate state purpose and was thus unconstitutional under the Equal Protection Clause.
Holding: No. In passing the law in question, the New York legislature stated that it was seeking to address a traffic congestion problem. Railway argued, however, that to be rationally related to this legitimate public purpose, the law should have regulated the trucks operating in New York—not the content of the advertising on those trucks. Railway’s argument is rejected on the grounds that it could not infer that the New York legislature, in making such a regulation, has no rational basis for concluding that the type of advertising used to promote a business owner’s own wares is different and less burdensome on traffic congestion than the type of advertising used to promote the wares of another. It does not matter that the regulation seems under-inclusive, as the legislature could have rationally decided that it is most pressing to regulate just one type of advertising at that present time. The regulation passes rational basis review and thus does not violate the Equal Protection Clause of the Fourteenth Amendment. 

Brown v. Board of Education I (1954): African American minors had been denied admittance to certain public schools based on laws allowing public education to be segregated by race. They argued that such segregation violates the Equal Protection Clause of the Fourteenth Amendment. The plaintiffs were denied relief based on the precedent set by Plessy v. Ferguson, which established the “separate but equal” doctrine that stated separate facilities for the races was constitutional as long as the facilities were “substantially equal.”
Holding: The Supreme Court held that “separate but equal” facilities are inherently unequal and violate the protections of the Equal Protection Clause of the Fourteenth Amendment. The Court also held that the segregation of public education based on race instilled a sense of inferiority that had a hugely detrimental effect on the education and personal growth of African American children. This only overturned Plessy as applied to public education (this is most likely because Warren was set on getting a unanimous vote for something so controversial). 
Bolling v. Sharpe (1954): This was a companion case to Brown v. Board of Education but involved a school in Washington DC. It could not be decided together with Brown because DC is not a state and so the 5th amendment applies rather than the 14th. However, the 5th amendment has no equal protection clause. 
Holding: The court said that the segregation in public schools in DC was unconstitutional by using the theory of reverse incorporation. Because the 5th amendment has no Equal Protection Clause, the court incorporated the EP clause of the 14th amendment into the term “liberty” used in the 5th amendment.
Brown v. Board of Education II (1955) (reheard arguments as to methods of implementing Brown I): After its decision in Brown I which declared racial discrimination in public education unconstitutional, the Court convened to issue the directives which would help to implement its newly announced Constitutional principle. Given the embedded nature of racial discrimination in public schools and the diverse circumstances under which it had been practiced, the Court requested further argument on the issue of relief.
Holding: The Court held that the problems identified in Brown I required varied local solutions. Chief Justice Warren conferred much responsibility on local school authorities and the courts which originally heard school segregation cases. They were to implement the principles which the Supreme Court embraced in its first Brown decision. Warren urged localities to act on the new principles promptly (with all deliberate speed) and to move toward full compliance with them "with all deliberate speed."

Williamson v. Lee Optical (1955): An Oklahoma law prohibited persons who were not licensed optometrists or ophthalmologists to fit lenses for eyeglasses. Non-licensed individuals were also prohibited from duplicating optical instruments without written prescriptions from licensed ophthalmologists. The Lee Optical Company challenged the law, bringing a suit against the state Attorney General, Mac Q. Williamson.
Holding: In a unanimous decision, the Court held that while the law may have been "needless" and "wasteful," it was the duty of the legislature, not the courts, "to balance the advantages and disadvantages of the new requirement." The Court emphasized that "[t]he day is gone when this Court uses the Due Process Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought."

State officials and state legislatures are bound by orders of the United States Supreme Court based on its interpretation of the United States Constitution.

Cooper v. Aaron (1958) In Brown v. Board of Education, 347 U.S. 483 (1954), the United States Supreme Court held that racial segregation in public schools is unconstitutional and ordered the desegregation of public schools in the southern United States. An Arkansas federal district court, relying on Brown, ordered the desegregation of schools in Little Rock, Arkansas. The Little Rock school board was unable to comply with that decree after the Governor of Arkansas blocked African American students from attending a segregated school by calling in the National Guard. The district court issued an injunction against the Governor, and African American students were eventually permitted to attend desegregated schools with the protection of federal troops. The Little Rock school board, represented by Cooper (plaintiff), brought suit in federal district court seeking a postponement of the desegregation plan in the state due to the uneasy circumstances present.

Holding: The court said that the state legislature and governor are bound by the decision in Brown v. Board of Education and must comply with the Court’s orders. The governor closed the school rather than de-segregating. 

Harper v. Virginia State Board of Elections (1966): A Virginia statute required a poll tax in order to vote in the state. Generally, states can decide who can vote (citizens can only vote for US Congress if they can vote for their state House.) A resident, Harper, sued and argued that the poll tax was unconstitutional. The Constitution does not expressly say it is a right to vote in state elections, and the 24th amendment only forbids poll taxes in federal elections. Virginia argues that the absence of a similar rule for state elections means they are free to impose poll taxes. (Because there is no specific amendment, this was raised as an equal protection violation). Virginia also argues that the Equal Protection Clause was created long before the 24th amendment and if it was against the EP clause to issue a poll tax, there would have been no need for the 24th amendment to ever have been created. 
Holding: Court held that making voter affluence an electoral standard violated the Equal Protection Clause. The Court found that wealth or fee-paying had no relation to voting qualifications. The Court also noted that the Equal Protection Clause was not "shackled to the political theory of a particular era" and that notions of what constituted equal treatment under the Clause were subject to change. **Therefore, voting is a fundamental right

Loving v. Virginia (1967): After being married, the Lovings (an interracial couple) were charged with violating the state's anti-miscegenation statute, which banned inter-racial marriages. The Lovings were found guilty and sentenced to a year in jail (the trial judge agreed to suspend the sentence if the Lovings would leave Virginia and not return for 25 years).
Holding: In a unanimous decision, the Court held that distinctions drawn according to race were generally "odious to a free people" and were subject to "the most rigid scrutiny" under the Equal Protection Clause. The Virginia law, the Court found, had no legitimate purpose "independent of invidious racial discrimination." The Court rejected the state's argument that the statute was legitimate because it applied equally to both blacks and whites and found that racial classifications were not subject to a "rational purpose" test under the Fourteenth Amendment. The Court also held that the Virginia law violated the Due Process Clause of the Fourteenth Amendment. "Under our Constitution," wrote Chief Justice Earl Warren, "the freedom to marry, or not marry, a person of another race resides with the individual, and cannot be infringed by the State."

Reed v. Reed (1971) (first discussion of intermediate scrutiny for sex discrimination) : The Idaho Probate Code specified that "males must be preferred to females" in appointing administrators of estates. After the death of their adopted son, both Sally and Cecil Reed sought to be named the administrator of their son's estate (the Reeds were separated). According to the Probate Code, Cecil was appointed administrator and Sally challenged the law in court.
Holding: In a unanimous decision, the Court held that the law's dissimilar treatment of men and women was unconstitutional. The Court argued that "[t]o give a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the Equal Protection Clause of the Fourteenth Amendment . . .[T]he choice in this context may not lawfully be mandated solely on the basis of sex."


Although the court said they were using rational basis, they clearly applied a heightened level of scrutiny as is evidenced by its discussion of reinforcing gender stereotypes and consideration of the real underlying government purpose. 
Discriminatory purpose without unequal treatment or disparate impact is not unconstitutional.

Palmer v. Thompson (1971): Rather than comply with desegregation laws, Jackson, Mississippi closed all public pools rather than integrate them. This was not a violation because no one had access to pools anymore. Eventually public opinion shifted and the pools were opened and integrated. 
San Antonio School District v. Rodriguez (1973): In addition to being funded through a state-funded program designed to establish a minimum educational threshold in every school, Texas public elementary and secondary schools rely on local property taxes for supplemental revenue. The San Antonio Independent School District (SAISD), acting on behalf of students whose families reside in poor districts, challenged this funding scheme by arguing that it underprivileged such students because their schools lacked the vast property tax base that other districts utilized. The reliance on assessable property, SAISD claimed, caused severe inter-district disparities in per-pupil expenditures. The issue was whether the Texas public education finance system violate the Fourteenth Amendment's Equal Protection Clause by failing to distribute funding equally among its school districts. 
Holding: No. The Court refused to examine the system with strict scrutiny since there is no fundamental right to education in the Constitution and since the system did not systematically discriminate against all poor people in Texas. Given the similarities between Texas' system and those in other states, it was clear to the Court that the funding scheme was not "so irrational as to be invidiously discriminatory." Justice Powell argued that on the question of wealth and education, "the Equal Protection Clause does not require absolute equality or precisely equal advantages."

Frontiero v. Richardson (1973): Federal law provided that the wives of members of the military automatically became dependents; husbands of female members of the military, however, were not accepted as dependents unless they were dependent on their wives for over one-half of their support. Frontiero's request for dependent status for her husband was turned down. The issue is whether the federal law, requiring different qualification criteria for male and female military spousal dependency, unconstitutionally discriminate against women thereby violating the Fifth Amendment's Due Process Clause.
Holding: The Court held that the statute in question clearly commanded "dissimilar treatment for men and women who are similarly situated," violating the Due Process Clause. Applying a strict standard of review to the sex-based classification, the Court found that the government's interest in administrative convenience could not justify discriminatory practices. The Court held that statutes that drew lines between the sexes on those grounds alone necessarily involved "the 'very kind of arbitrary legislative choice forbidden by the Constitution.'"

US Department of Agriculture v. Moreno (1973): Jacinta Moreno lived with Ermina Sanchez, who was not related, and Sanchez's three children. Sanchez provided care to Moreno, who contributed to household living expenses. Moreno satisfied the income requirements for the federal food stamp program, but was denied under Section 3 of the Food Stamp Act of 1964, amended in 1971, which prohibited households with unrelated members from receiving food stamp benefits. Sanchez's food stamp benefits were also to be terminated. Moreno and other households who were denied benefits under Section 3 challenged the statute in the United States District Court for the District of Columbia. The District Court held that Section 3 violated the Due Process Clause of the Fifth Amendment. The United States appealed. Question: Does Section 3 of the Food Stamp Act of 1964 violate the equal protection component of the Due Process Clause of the Fifth Amendment?
Holding: The Court upheld the District Court and maintained that amended Section 3 violated the Fifth Amendment in creating two types of households – one in which all members were related and one in which at least one member was unrelated. Justice William J. Brennan, Jr., writing for the majority, acknowledged the interest of Congress in preventing abuse of the Food Stamp program. However, the statute did not fulfill Congress' stated purpose of preventing "hippies" and "hippie communes" from enrolling the food stamp program. Additionally, there existed other measures within the Food Stamp Act that were specifically aimed at preventing abuse of the program. Since the statute "simply does not operate so as rationally to further the prevention of fraud," the distinction between households with related members and households with unrelated members did not further the state interest and therefore violated the equal protection component of the Due Process Clause of the Fifth Amendment. Justice William O. Douglas authored a concurring opinion.

Geduldig v. Aiello (1974): California State Disability Fund did not include disabilities caused by normal pregnancy as a disability requiring payment from the fund. All employees had to pay 1% of their income to the fund and they were concerned that paying for normal pregnancy disabilities would drain the fund and increasing the contribution requirement would be too much of a burden on contributing employees. Question: Did Section 2626 of California's Unemployment Insurance Code violate the Equal Protection Clause of the Fourteenth Amendment?
Holding: the Court upheld the statute. It accepted California's interest in keeping the Disability Fund program solvent and maintaining the low contribution rate from program members. Insuring disability resulting from pregnancy complications would be "extraordinarily expensive" and make the program "impossible to maintain." Therefore, California could constitutionally choose which disabilities to insure through the Disability Fund in order to maintain the solvency and contribution level of the program.

Craig v. Boren (1976): An Oklahoma law prohibited the sale of "non-intoxicating" 3.2 percent beer to males under the age of 21 and to females under the age of 18. Curtis Craig, a male then between the ages of 18 and 21, and a licensed vendor challenged the law as discriminatory. The issue is whether the Oklahoma statute violated the Fourteenth Amendment's Equal Protection Clause by establishing different drinking ages for men and women?
Holding: The Court held that the statute made unconstitutional gender classifications. The Court held that the statistics relied on by the state of Oklahoma were insufficient to show a substantial relationship between the law and the maintenance of traffic safety. Generalities about the drinking habits of aggregate groups did not suffice. The Court also found that the Twenty-first Amendment did not alter the application of the Equal Protection Clause in the case.

Washington v. Davis (1976): After the applications of two blacks were rejected by the District of Columbia Police Department, the two men filed suit against Mayor Walter E. Washington. The men alleged that the Department's recruiting procedures, including a written personnel test (Test 21), discriminated against racial minorities. They claimed that the test was unrelated to job performance and excluded a disproportionate number of black applicants.
Holding: the Court held that the procedures and written personnel test did not constitute racial discrimination under the Equal Protection Clause. The Court found that the Clause was designed to prevent official discrimination on the basis of race; laws or other official acts that had racially disproportionate impacts did not automatically become constitutional violations. The Court reasoned that the D.C. Police Department's procedures did not have discriminatory intent and were racially neutral measures of employment qualification.

Because this is not a case of disparate treatment, but rather disparate impact, the court established that there must be a discriminatory purpose in order to apply strict scrutiny. The court found no discriminatory purpose and said the test was a business necessity and thus was not a violation of the 14th amendment. 

Village of Arlington Heights v. MHDC (1977): The Metropolitan Housing Development Corp. (MHDC) contracted with the Village of Arlington Heights ("Arlington") to build racially integrated low-and moderate-income housing. When MHDC applied for the necessary zoning permits, authorizing a switch from a single-to a multiple-family classification, Arlington's planning commission denied the request. Acting on behalf of itself and several minority members, MHDC challenged Arlington's denial as racially discriminatory.
Holding: The court said that MHDC failed to establish Arlington's racially discriminatory intent or purpose. While indicating that Arlington's zoning denial may result in a racially disproportionate impact, the evidence did not show that this was Arlington's deliberate intention. Accordingly, the Court reversed and remanded for further consideration under the following factors to determine existence of discriminatory purpose:

1. Clear or stark pattern of different treatment (disparate impact) unexplainable on grounds other than discrimination (this is very rare because must be severe like in Yick Wo)

2. Historical Background – past discrimination in the community 

3. Procedural Irregularities in adoption of policy
4. Substantive irregularities in chosen policy – deviates from other laws in substance

5. Legislative History
Personnel Administrator v. Feeney (1979): A Massachusetts law gave hiring preference to honorably discharged veterans applying for state civil service positions. 98% of veterans were male and they constituted ¼ of the Massachusetts population. Feeney, a woman who scored high on certain competitive civil service examinations, was ranked below male veterans who had lower scores. She brought suit alleging equal protection violations based on disparate impact. 
Holding: The Court held that the law was enacted to serve "legitimate and worthy purposes" and not to discriminate on the basis of sex. Even though few women benefitted from the scheme, Justice Stewart argued that "veteran status is not uniquely male." Furthermore, the law placed many men who were not veterans at a disadvantage as well. The distinction in the law was clearly between veterans and nonveterans, not between men and women.
Takeaway from case: For discriminatory purpose to exist, the law had to be PASSED BECAUSE OF AND NOT IN SPITE OF the disparate impact it would cause. Foreseeability is not the question, but rather intent. 

The courts cannot enforce private biases or use them in their determinations

Palmore v. Sidoti (1984): In a custody battle, the father says he should get custody because mother in interracial relationship which will stigmatize and put peer pressure on the son by growing up in interracial household. The Florida courts agreed with this argument and granted full custody to the father. The issue on appeal is whether this was a violation of the Equal Protection Clause.

Holding: In a unanimous decision, the Court held that while ethnic prejudices did exist in society, those private biases were not permissible considerations for the removal of an infant child from the custody of its mother. "Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect." The Court thus held that the decision of the lower courts was an unconstitutional denial of rights under the Fourteenth Amendment.

City of Cleburne v. Cleburne Living Center (1985): Cleburne Living Center, Inc. submitted a permit application to operate a home for the mentally retarded. The city council of Cleburne voted to deny the special use permit, acting pursuant to a municipal zoning ordinance. The ordinance required a permit for a “hospital for the feeble-minded” but not for other multi-person dwelling such as apartments, boarding houses, fraternities and sororities, nursing homes for the aged, or private clubs
Holding: In a unanimous judgment, the Court held that the denial of the special use permit to Cleburne Living Centers, Inc. was premised on an irrational prejudice against the mentally retarded, and hence unconstitutional under the Equal Protection Clause of the Fourteenth Amendment. While the Court declined to grant the mentally retarded the status of a "quasi-suspect class," it nevertheless found that the ordinance still failed rational basis scrutiny because there was no legitimate government interest involved.

Arguments in Cleburne: Court said they were using rational basis but really “rational basis with bite”
(Normally under rational basis, the court wouldn’t worry about purpose and under or over-inclusiveness)

	 
	Neighbors don’t want group home for mentally retarded
	Protect mentally retarded from mean junior high kids
	Protect mentally retarded in flood zone
	Avoid the density of a group home

	Legitimate Gov’t Interest?
	No - really based on animus towards mentally disabled
	Factually wrong - large group of mentally retarded students at the school

Also just animus 
	Possibly legitimate
	Legitimate

	Reasonable Relationship?
	N/A because not legitimate government interest
	 
	Under-inclusive - other buildings in the flood zone don't need permit (including nursing homes for elderly)
	Under-inclusive - other group home uses are fine


City of Dallas v. Stranglin (1989): The city of Dallas, Texas passed an ordinance regulating the ages of admitted patrons and the hours of operation for dance halls. Charles M. Stanglin, the owner of the Twilight Skating Rink in Dallas, in compliance with this ordinance, split his skate rink into two sections: one section for patrons ages 14-18 and the other for anyone who pays the cost of admission. Stanglin sued the city to be able to un-divide the Twilight Skating Rink and argued that the ordinance placing age restrictions on dance halls violated the First Amendment right to freedom of association and the Equal Protection Clause of the Fourteenth Amendment.
Holding: The Court held that the ordinance was intended to protect the youth of Dallas against corrupting activity, which they may have access to when intermingling with adults. Therefore, the age restrictions on youth activities were reasonable under the First and Fourteenth Amendment rights to freedom of association and equal protection under the law considering they are enforced to protect the youth from corrupt activities. This case could only be decided using rational basis scrutiny because socializing/dancing was not a fundamental right and minors are not a suspect class. 

City of Austin v. Driskill Hotel: The City of Austin passed a civil rights ordinance criminalizing as a misdemeanor discrimination against homosexuals. The suit was brought against the Driskill hotel which asked same-sex couples dancing together to leave. The hotel counter-sued the city and argued that the city didn’t have the power to pass the ordinance. 

Holding: 
US v. Virginia (1996): The Virginia Military Institute (VMI) boasted a long and proud tradition as Virginia's only exclusively male public undergraduate higher learning institution. The United States brought suit against Virginia and VMI alleging that the school's male-only admissions policy was unconstitutional insofar as it violated the Fourteenth Amendment's equal protection clause. The attempt to make a similar all-girl’s school was insufficient because they were not really the equivalent. 
Holding: the Court held that VMI's male-only admissions policy was unconstitutional. Because it failed to show "exceedingly persuasive justification" (Without specifically saying it, the court used intermediate scrutiny based on sex classification) for VMI's gender-biased admissions policy, Virginia violated the Fourteenth Amendment's equal protection clause. Virginia failed to support its claim that single-sex education contributes to educational diversity because it did not show that VMI's male-only admissions policy was created or maintained in order to further educational diversity. Furthermore, Virginia's VWIL could not offer women the same benefits as VMI offered men. The VWIL would not provide women with the same rigorous military training, faculty, courses, facilities, financial opportunities, or alumni reputation and connections that VMI affords its male cadets.  

Romer v. Evans (1996) (The first time the court found a statute unconstitutional due to discrimination based on sexual orientation – but vague about level of scrutiny applied): Colorado voters adopted Amendment 2 to their State Constitution precluding any judicial, legislative, or executive action designed to protect persons from discrimination based on their "homosexual, lesbian, or bisexual orientation, conduct, practices or relationships." 
Holding: the Court held that Amendment 2 of the Colorado State Constitution violated the equal protection clause. Amendment 2 singled out homosexual and bisexual persons, imposing on them a broad disability by denying them the right to seek and receive specific legal protection from discrimination. In his opinion for the Court, Justice Anthony Kennedy noted that oftentimes a law will be sustained under the equal protection clause, even if it seems to disadvantage a specific group, so long as it can be shown to "advance a legitimate government interest."  The only conceivable force behind the passage of this amendment is animus which is not a legitimate government interest (see Cleburne)

**At the time of this decision, Bowers was still good law so to avoid having to address Bowers, the court made its decision on an equal protection basis rather than substantive due process.  It also could be distinguished that Bowers was about a specific sexual act where as Romer was about gay discrimination in general.
Johnson v. California (2005): California Department of Corrections had a protocol of making cell-assignment decisions in prison reception areas (first 60 days at any prison whether transferred or new prisoner) based on race. The prison says it is a matter of prison safety to avoid gang and race-based violence which is known to happen. Generally there is deference to decisions in prisons because of the safety concerns. Prisoner, Johnson sued and said that the classification was based solely on race and thus was a violation of equal protection (even though when he left the reception center and was allowed to choose his own cell-mate he chose another African American) The issue was whether this required strict scrutiny or rational basis scrutiny based on deference to DOC safety-driven decision-making process. 
Holding: The court rejected the prisons claim that the policy was neutral because everyone was equally segregated, and used strict scrutiny because it was a racial classification and looked at the under-inclusive nature of the decision (only for the first 60 days and then no further segregation) to determine that the protocol was unconstitutional as a violation of equal protection. 
US v. Windsor (2013): DOMA forbid same-sex marriages under federal law but several states had allowed it at the state level. The result was that a marriage would be recognized at state level but not federal, so when same sex 
partner died, when the surviving spouse tried to collect the inherited money, they had to pay federal gift tax. The issue is whether the federal government has to respect state marriage licenses.
Holding: The court was unclear on its reasoning or what level of scrutiny was applied, but the result was that the federal government has to recognize state marriage licenses. Most people think Windsor is an equal protection case because it talked about the 5th amendment and incorporation.  Because the court continued to be unclear in its decisions, circuit courts were applying all different levels of scrutiny for marriage equality cases. (Obergefell finally resolved the conflict)
OVERRULED CASES:

Pace v. Alabama (1883): Supreme Court said it was ok for Alabama to pass a law that criminalized interracial cohabitation
Plessy v. Ferguson (1896): The state of Louisiana enacted a law that required separate railway cars for blacks and whites. In 1892, Homer Adolph Plessy -- who was seven-eighths Caucasian -- took a seat in a "whites only" car of a Louisiana train. He refused to move to the car reserved for blacks and was arrested.
Holding: The court said that the law was constitutional and upheld the state-imposed racial segregation. This was the case that identified the “separate-but-equal doctrine” without using those exact terms. It said that racial discrimination wasn’t banned under the 13th amendment’s prohibition of slavery because this didn’t rise to that level of indentured servitude. It said that it wasn’t the court’s place to force social relationships and that this was a matter of social prejudice and not legal discrimination. The court referenced the slaughterhouse cases saying you can’t work wherever you want, so you certainly don’t have a right to sit wherever you want on a train. Furthermore, it argued that this law was in furtherance of the general welfare by means of reasonable discrimination and separation. 
Hoyt v. Florida (1961): Court said that sex classification only required rational basis scrutiny – completely fine with gender roles being the basis for discrimination
High Tech Gays v. DISCO (1990): The DOD was giving gay people a more rigorous process to get their security clearances than non-gays. The court relied on Bower v. Hardrick and said that since sexual orientation could be criminalized there, it could not be a suspect or quasi suspect class requiring heightened scrutiny. It then held that the policy passed rational basis scrutiny.
Note: Although the court found in favor of the policy, in 1995, Clinton issued Executive Order 12968 which said “The US Government does not discriminate on the basis of race, color, religion, sex, national origin, disability, or sexual orientation in granting access to classified information.”
B. FREEDOM RIGHTS: SUBSTANTIVE DUE PROCESS

· Substantive Due Process Kickstarter
A. Challenge to Substance of Law: 
1. Does an individual challenge the substance of a law (as opposed to the procedures used for adjudication) on grounds that it violates an unenumerated right?
B. Deprivation:
1.  Has the government "deprived" a person of something

C. Is the Right Fundamental? 
1. Does the thing that was deprived constitute a "fundamental right"?

· Identify the right

· The way a right is identified (broadly or narrowly) will affect whether it is considered fundamental – the more narrow, the less fundamental it sounds

· Decide if the right is fundamental
· Fundamental rights are a subset of “liberty interests” – the classification is important because fundamental rights get heightened scrutiny whereas non-fundamental rights get rational basis scrutiny

· The 9th amendment states that there are additional fundamental rights that are not enumerated in the constitution

· Typically post-Lochner, the court will only identify non-economic rights as fundamental if not enumerated (no freedom of contract)

· Courts often say a fundamental right is a right that is “so rooted in the traditions and conscience of our people as to be ranked as fundamental” or “implicit in the concept of ordered liberty that a fair and enlightened system of justice would be impossible without them” or “immutable principles of justice which inhere in the very idea of free government”

· USE TSPCHVS to help decide if a right is fundamental
· Courts give special emphasis to precedent, history, consequences and values

· Judges concerned with structure will be leery of declaring a right fundamental for fear of returning to Lochner. 

D. Level of Scrutiny:
1. Can the government justify the deprivation by satisfying the applicable level of scrutiny

· Fundamental rights receive heightened scrutiny

· Non-fundamental rights receive rational basis scrutiny

· Question remains as to whether heightened scrutiny means strict or intermediate scrutiny

· Look to specific facts of precedent to decide which to apply
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Buchanan v. Warley (1917): Buchanan was a white individual who sold a house to Warley, a black individual in Louisville, Kentucky. Louisville had an ordinance that prohibited blacks from living on a block where the majority of residents were white. Since 8 of 10 houses were occupied by whites, Warley was not allowed to live on the block. Buchanan sued Warley in Jefferson County Circuit Court to complete the sale. Warley cited the city ordinance as the reason for non-completion of the sale. The question went to the Kentucky Court of Appeals. Buchanan alleged that the ordinance violated the Due Process clause of the Fourteenth Amendment. Issue: Did Louisville's ordinance violate the Due Process Clause of the Fourteenth Amendment?

Holding: In a unanimous decision, the Court reversed the Kentucky Court of Appeals and ruled that the ordinance was unconstitutional. The Court recognized Louisville's interest in exercising its police power and the "promotion of the public health, safety, and welfare." However, the Civil Rights Act of 1866 and the Fourteenth Amendment "[assured] to the colored race the enjoyment of all the civil rights…enjoyed by white persons." Louisville's interest did not justify the ordinance, which would "deny rights created or protected by the Federal Constitution." Therefore, the ordinance was unconstitutional.  Even though this would be considered “separate but equal” under Plessy v. Ferguson, it interferes with individual’s right to contract and there can be no mandatory segregation. (Even though this was decided based on a freedom argument it is seen today as an equality case.”

Meyer v. Nebraska (1923): Nebraska, along with other states, prohibited the teaching of modern foreign languages to grade school children. Meyer, who taught German in a Lutheran school, was convicted under this law.
Holding: The law is unconstitutional. Nebraska violated the liberty protected by due process of the Fourteenth Amendment. Liberty means more than freedom from bodily restraint. State regulation of liberty must be reasonably related to a proper state objective. The legislature's view of reasonableness was subject to supervision by the courts. The legislative purpose of the law was to promote assimilation and civic development. But these purposes were not adequate to justify interfering with Meyer's liberty to teach or the liberty of parents to employ him during a "time of peace and domestic tranquility."

**This court recognized a fundamental right to freedom in child rearing as parents see fit

Pierce v. Society of Sisters (1925): The Compulsory Education Act of 1922 required parents or guardians to send children between the ages of eight and sixteen to public school in the district where the children resided. The act was challenged based on interference of parent’s liberty to direct their children’s education by sending them to private (mostly catholic) schools. (This act was a result of KKK control of legislature who was fighting Catholicism)
Holding: The unanimous Court held that "the fundamental liberty upon which all governments in this Union repose excludes any general power of the State to standardize its children by forcing them to accept instruction from public teachers only."

Buck v. Bell (1927): Carrie Buck was a feeble minded woman who was committed to a state mental institution. Her condition had been present in her family for the last three generations. A Virginia law allowed for the sexual sterilization of inmates of institutions to promote the "health of the patient and the welfare of society." Before the procedure could be performed, however, a hearing was required to determine whether or not the operation was a wise thing to do. The issue was whether the Virginia statute which authorized sterilization denied Buck the right to due process and equal protection under the Fourteenth Amendment?

Holding: The Court found that the statute did not violate the Constitution. The public opinion at the time favored eugenics and judges don’t like to make wildly unpopular arguments so the majority was swayed by Holmes’s argument that this was really a public health law and his comparison to vaccination laws. There was a concern over separation of powers and a fear of a return to Lochner (this majority echoed Holmes’s dissent in Lochner).

**This case could have been decided under an equality argument but at this time in history, courts didn’t really like those arguments and were more favorable to freedom arguments. Therefore, this wasn’t looked at as saying feeble-minded can’t have children, but everyone else can. Rather, they looked at whether or not procreation was a fundamental right. The majority overlooked the precedent in Meyer where raising children was considered a fundamental part of “liberty”. They really ignored the facts of the case so they could avoid making a controversial decision.

West Coast Hotel v. Parrish (1937): Washington State had implemented a minimum wage law and Parrish brought suit because although the minimum wage law existed she was paid well under and had been scared to ask for more. She sued for the difference between what she was paid and minimum wage. 
Holding: West Coast Hotel argued that they had a freedom to contract which was being violated by the existence of the minimum wage law. The court ruled that the state minimum wage law was constitutional and this was the first time since Lochner that freedom of contract was not recognized under due process. This decision also overruled Adkins in which SCOTUS found a DC minimum wage to be unconstitutional. The court specifically states, using a consequences argument, that a minimum wage law is critical in preventing a burden from falling to the rest of society to support women who can’t make enough money.
	WA Courts
	US Supreme Court

	1. Larsen (1918) & Spokane Hotel (1920): state minimum wage law for women is constitutional
	1. Muller (1908): state maximum hour law for women is constitutional

	1. Parrish Trial Court (1935): Adkins is controlling
	1. Adkins: DC minimum wage law for women is unconstitutional (Parrish court tried to distinguish because it fell under the 5th amendment and not the 14th amendment)

	1. Parrish State Appeal (1936): Adkins does not control
	1. Morehead (June 1936): Adkins reaffirmed and applied to state statutes

	 
	1. Parrish SCOTUS Appeal (1937): Adkins overturned


US v. Carolene Products (1938): Congress passed the Filled Milk Act of 1923, labeling filled milk as an “adulterated article of food, injurious to the public health, and its sale constitutes a fraud upon the public.” It made it unlawful for any person to manufacture filled milk in the territories and DC and to ship or deliver for interstate or foreign commerce.  Because this was during the Lochner era, Congress couldn’t just ban filled milk - the courts were restricting federal power (Hamer v. Dagenhart was still good law at the time). Thus, the statute was narrowly written and had to refer to filed milk as a danger to public health.

Holding: The court upheld the law as being an exercise of Congress’s commerce power. The more crucial part of the decision was in regards to the due process argument – the court used rational basis scrutiny, and used a presumption of constitutionality. It looked to good evidence in the legislative record showing that filled milk was a legitimate health concern. The court said there was no 5th amendment violation because public health concerns outweigh restrictions on individual rights. Also, no 10th amendment concern because it simply allocates the leftovers to the states, rather than limiting federal powers in any real way. 

Footnote 4: presumption of constitutionality and rational basis scrutiny won’t apply all the time. The court gives a list of circumstances in Dicta that would require strict scrutiny: (this was in response to the due process argument)

1. When a law on its face, seems to fall within a prohibition of the Constitution (such as the first 10 amendments)

a. i.e. does it violate an enumerated right (not freedom of contract)

2. Laws that restrict the political process

a. E.g. laws that make it harder to have fair elections, or restrict free speech or assembly rights, etc. 

3. Laws directed that are discriminatory or prejudiced against discrete and insular minorities (race, religion, nationality, etc.)

a. Prejudice against minorities in the law might mean that the problem can’t be fixed through the political process. 
Railway Express Agency v. New York (1949): A statute promulgated by the State of New York (plaintiff) prohibited vehicles devoted solely to displaying advertisements, but permitted business vehicles to display signs related to their business as long as the business vehicles were not solely used for advertising. Railway Express Agency, Inc. (defendant) was engaged in a nationwide express business and operated about 1,900 trucks in New York City. It sold the space on the exterior sides of its trucks for advertising that was primarily unrelated to its business. Railway was convicted of violating the New York statute in the magistrate’s court and fined. The conviction was sustained by the Court of Special Sessions, and the court of appeals affirmed. Railway Express Agency, Inc. appealed to the United States Supreme Court on the grounds that the regulation did not bear a rational relation to a legitimate state purpose and was thus unconstitutional under the Equal Protection Clause.

Holding: No. In passing the law in question, the New York legislature stated that it was seeking to address a traffic congestion problem. Railway argued, however, that to be rationally related to this legitimate public purpose, the law should have regulated the trucks operating in New York—not the content of the advertising on those trucks. Railway’s argument is rejected on the grounds that it could not infer that the New York legislature, in making such a regulation, has no rational basis for concluding that the type of advertising used to promote a business owner’s own wares is different and less burdensome on traffic congestion than the type of advertising used to promote the wares of another. It does not matter that the regulation seems under-inclusive, as the legislature could have rationally decided that it is most pressing to regulate just one type of advertising at that present time. The regulation passes rational basis review and thus does not violate the Equal Protection Clause of the Fourteenth Amendment. 
Williamson v. Lee Optical (1955): An Oklahoma law prohibited persons who were not licensed optometrists or ophthalmologists to fit lenses for eyeglasses. Non-licensed individuals were also prohibited from duplicating optical instruments without written prescriptions from licensed ophthalmologists. The Lee Optical Company challenged the law, bringing a suit against the state Attorney General, Mac Q. Williamson.
Holding: In a unanimous decision, the Court held that while the law may have been "needless" and "wasteful," it was the duty of the legislature, not the courts, "to balance the advantages and disadvantages of the new requirement." The Court emphasized that "[t]he day is gone when this Court uses the Due Process Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought."
Griswold v. Connecticut (1965) – first SDP case since Lochner: Griswold was the Executive Director of the Planned Parenthood League of Connecticut. Both she and the Medical Director for the League gave information, instruction, and other medical advice to married couples concerning birth control. Griswold and her colleague were convicted under a Connecticut law which criminalized the provision of counselling, and other medical treatment, to married persons for purposes of preventing conception.
Holding: Though the Constitution does not explicitly protect a general right to privacy, the various guarantees within the Bill of Rights create penumbras, or zones, that establish a right to privacy. Together, the First, Third, Fourth, and Ninth Amendments, create a new constitutional right, the right to privacy in marital relations. The Connecticut statute conflicts with the exercise of this right and is therefore null and void.
***The actual reasoning of this case regarding “penumbras” is not generally accepted and this case should only be used as precedent to say that there is a fundamental right to contraception (the court’s discussion of right to privacy is later considered too broad)
Loving v. Virginia (1967): After being married, the Lovings (an interracial couple) were charged with violating the state's anti-miscegenation statute, which banned inter-racial marriages. The Lovings were found guilty and sentenced to a year in jail (the trial judge agreed to suspend the sentence if the Lovings would leave Virginia and not return for 25 years).
Holding: In a unanimous decision, the Court held that distinctions drawn according to race were generally "odious to a free people" and were subject to "the most rigid scrutiny" under the Equal Protection Clause. The Virginia law, the Court found, had no legitimate purpose "independent of invidious racial discrimination." The Court rejected the state's argument that the statute was legitimate because it applied equally to both blacks and whites and found that racial classifications were not subject to a "rational purpose" test under the Fourteenth Amendment. The Court also held that the Virginia law violated the Due Process Clause of the Fourteenth Amendment. "Under our Constitution," wrote Chief Justice Earl Warren, "the freedom to marry, or not marry, a person of another race resides with the individual, and cannot be infringed by the State."
Roe v. Wade (1973): Roe, a Texas resident, sought to terminate her pregnancy by abortion. Texas law prohibited abortions except to save the pregnant woman's life.
Holding: The Court held that a woman's right to an abortion fell within the right to privacy (recognized in Griswold v. Connecticut) protected by the Fourteenth Amendment. Because the right to privacy is fundamental, the court applied heightened scrutiny. The decision gave a woman total autonomy over the 
pregnancy during the first trimester and defined different levels of state interest for the second and third trimesters.
***Note: The court’s broad usage of right to privacy is not generally accepted because it is too broad. Roe v. Wade should only be used as precedent to say there is a right to first trimester abortions.
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Viability and Undue Burden

_Under Casey

1. State at all times has interest in regulating
safety of abortion procedures

2. Woman has right to terminate pregnancy,
but state may impose regulatory measures
that do not impose “undue burden.”

1. State at all times has interest in regulating
safety of abortion procedures

2. State may ban abortion to pursue its
interest in potential life, except for abortions
necessary to protect a woman's life or health.
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Planned Parenthood v. Casey (1992): The Pennsylvania legislature amended its abortion control law in 1988 and 1989. Among the new provisions, the law required informed consent and a 24 hour waiting period prior to the procedure. A minor seeking an abortion required the consent of one parent (the law allows for a judicial bypass procedure). A married woman seeking an abortion had to indicate that she notified her husband of her intention to abort the fetus. These provisions were challenged by several abortion clinics and physicians.
Holding: the Court again reaffirmed Roe, but it upheld most of the Pennsylvania provisions. For the first time, the justices imposed a new standard to determine the validity of laws restricting abortions. The new standard asks whether a state abortion regulation has the purpose or effect of imposing an "undue burden," which is defined as a "substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability." Under this standard, the only provision to fail the undue-burden test was the husband notification requirement. 
**The “undue burden” standard is a new undefined version of heightened scrutiny – neither intermediate nor strict. An undue burden is placed when legislation has the purpose or effect of placing a substantial obstacle in the way of a woman seeking an abortion of a non-viable fetus. Can’t really replicate this decision-making process so only use as precedent for the fact that there is a fundamental right to abortion and affirms Roe v. Wade.
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Trimesters Under Roe

Abortion s safer than pregnancy, and fetal
life not yet viable. Hence, decision ‘must be
left to the medical judgment of the pregnant
woman's attending physician.”

State may regulate abortion procedures for
safety during second and third trimesters, if
shown that the abortion is more medically
dangerous than pregnancy.

State may ban abortion in order to protect
potential life during third trimester, except for
abortions necessary to protect a woman's life

or health
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Casey on Stare Decisis
· Factors that may justify overruling precedent:
1. Precedent has proved unworkable (difficult to apply, inconsistent results)
2. Society places little reliance on precedent
3. Legal underpinnings supporting precedent have changed
4. Factual underpinnings supporting precedent have changed
· Not on Casey list, but often considered:

· Precedent is (very) wrong

· Precedent is (very) politically unpopular

· Precedent involves constitutional interpretation
Washington v. Glucksberg (1997): Doctor-assisted suicide case – court talks about need for judicial restraint in substantive due process cases.
Lawrence v. Texas (2003): Responding to a reported weapons disturbance in a private residence, Houston police entered John Lawrence's apartment and saw him and another adult man, Tyron Garner, engaging in a private, consensual sexual act. Lawrence and Garner were arrested and convicted of deviate sexual intercourse in violation of a Texas statute forbidding two persons of the same sex to engage in certain intimate sexual conduct.
Holding: the Court held that the Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct violates the Due Process Clause. The court could have struck down the law based on either equal protection or substantive due process grounds but wanted to overturn Bowers v. Hardwick so chose the SDP route. The court talked about the right to liberty and right to engage in conduct without the intervention of the government. They said that the statute furthered no legitimate state interest to justify such an intrusion in the personal and private life of the individual.

**OVERTURNED BOWERS V. HARDWICK. In Bowers, morality was enough of a legislative purpose for creating a law, but the Lawrence court says it is really just animus and not a reasonable purpose. Knowing that same sex marriage cases were on the horizon, the court was careful to say that this is about relationships and intimacy and sets no precedent for the government’s recognition of same-sex marriage.
Lofton v. Secretary (2004): The plaintiffs were an unmarried gay male couple who were foster parents of several special needs children. They wished to become full legal parents through adoption, but a Florida statute barred adoption by any “homosexual person.” 
Takeaway: This case is used to demonstrate the lack of clarity in the Lawrence opinion as to what level of scrutiny should apply to cases where a classification is based on sexual orientation. The court in Lofton says that Lawrence employed rational basis scrutiny.

Witt v. Air Force (2008): This case is in response to the Don’t Ask Don’t Tell statute which required the discharge of service members who engaged in homosexual conduct. The court here said that Lawrence used something more than rational basis and came up with a new rule with a new intermediate level of scrutiny – “when the government attempts to intrude upon the personal and private lives of homosexuals, in a manner that implicates the rights identified in Lawrence, the government must advance an important governmental interest, the intrusion must significantly further that interest, and the intrusion must be necessary to further that interest. 
US v. Windsor (2013): DOMA forbid same-sex marriages under federal law but several states had allowed it at the state level. The result was that a marriage would be recognized at state level but not federal, so when same sex partner died, when the surviving spouse tried to collect the inherited money, they had to pay federal gift tax. The issue is whether the federal government has to respect state marriage licenses.

Holding: The court was unclear on its reasoning or what level of scrutiny was applied, but the result was that the federal government has to recognize state marriage licenses. Most people think Windsor is an equal protection case because it talked about the 5th amendment and incorporation.  Because the court continued to be unclear in its decisions, circuit courts were applying all different levels of scrutiny for marriage equality cases. (Obergefell finally resolved the conflict)
Obergefell v. Hodges (2015): Groups of same-sex couples sued their relevant state agencies in Ohio, Michigan, Kentucky, and Tennessee to challenge the constitutionality of those states' bans on same-sex marriage or refusal to recognize legal same-sex marriages that occurred in jurisdictions that provided for such marriages.
Holding: The court says that not only are state bans on same-sex marriage unconstitutional, but states must recognize marriage licenses from other states for same-sex couples. The court says that marriage is a fundamental right and repeatedly cites to Loving v. Virginia. It consistently addresses the issue as a substantive due process case but then at the end discusses the inter-related nature of equal protection and substantive due process. Effectively, the plaintiffs win under both kinds of individual rights arguments, but it sets an unclear precedent as to which argument led to the court’s decision. 

Roberts dissent: Roberts looks at this as a structural issue and fears a return to Lochner. He argues the need for further judicial restraint in deciding substantive due process cases and in identifying unenumerated fundamental rights. He does not like the fact that the court essentially re-defined marriage and distinguished previous marriages cases (involving interracial marriage) because they did not change the core definition as being between a man and a woman. 
OVERRULED CASES:
Allgeyer v. Louisiana (1897): Lochner-era case which identified numerous rights that qualified under due process’s protection of liberty but focused mostly on economic rights which are no longer acknowledged as fundamental. Here, the right was for a company to buy insurance from an out of state seller if they desired.
Lochner v. New York (1905): The state of New York enacted a statute forbidding bakers to work more than 60 hours a week or 10 hours a day.
Holding: The Court invalidated the New York law. The majority maintained that the statute interfered with the freedom of contract, and thus the Fourteenth Amendment's right to liberty afforded to employer and employee. The Court viewed the statute as a labor law; the state had no reasonable ground for interfering with liberty by determining the hours of labor.

Adkins v. Children’s Hospital (1923): Struck down minimum wage law for women.
Bowers v. Hardwick (1986): A Georgia law criminalized 
any sodomy (not just between same-sex couples) -“A person commits the offense of sodomy when performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another.” 

Holding: The court approached this as a substantive due process case and said that there is no fundamental right to sodomy. (Because the heterosexual couple was disqualified as a party, this case became about homosexual sodomy). The dissent however said this was really about the right to be left alone by the government and discussed right to privacy from Griswold. The court applies rational basis scrutiny and upholds the statute.
C. OTHER INDIVIDUAL RIGHTS TOPICS

i. INCORPORATION

Barron v. Baltimore (1833):  Barron was co-owner of a profitable wharf in the harbor of Baltimore. As the city developed and expanded, large amounts of sand accumulated in the harbor, depriving Barron of the deep waters which had been the key to his successful business. He sued the city to recover a portion of his financial losses.
Holding: The Supreme Court said they couldn’t even hear the case to completion because the 5th amendment (and its taking clause) apply only to the federal government and not the states. 
Bolling v. Sharpe (1954): This was a companion case to Brown v. Board of Education but involved a school in Washington DC. It could not be decided together with Brown because DC is not a state and so the 5th amendment applies rather than the 14th. However, the 5th amendment has no equal protection clause. 

Holding: The court said that the segregation in public schools in DC was unconstitutional by using the theory of reverse incorporation. Because the 5th amendment has no Equal Protection Clause, the court incorporated the EP clause of the 14th amendment into the term “liberty” used in the 5th amendment.
ii. 14th AMENDMENT PRIVILEGE OR IMMUNITIES CLAUSE
· Most historians believe that Congress intended the privileges and immunities clause in the 14th amendment to be a vehicle to force the states to respect some or all of the rights found in the federal Bill of Rights. 

· The clause implies that a set of federal-level privileges or immunities exist which must be respected by states. 

The Slaughterhouse Cases (1872): Butcher shops had previously been unregulated in New Orleans, leading to problems with disposal.  Diseases spread because slaughterhouse byproducts were dumped in any handy ditch, river, or stream. Slaughtering was then banned throughout the city except for on large corporation which was chartered to build a single central slaughterhouse downriver from the most heavily populated areas. All butchers were allowed to use the central slaughterhouse and the state would set rates and conduct health and safety inspections. Local butchers argued that this created "involuntary servitude," abridged "privileges and immunities," denied "equal protection of the laws," and deprived them of "liberty and property without due process of law."
Holding: The takeaway of this case is that the court here viewed the privileges and immunities clause as being so narrow, it effectively eliminated it.  The court rejected the view that the clause was intended to bring the states under the control of the bill of rights because that would put the federal government in charge of all civil rights which it disapproved of. Instead in the opinion, it said that “the entire domain of the privileges and immunities of citizens of the states lay within the constitutional and legislative powers of the state – without the federal government”
**because of this case, the privileges and immunities clause is effectively irrelevant. 
Bradwell v. Illinois (1872): The right to practice law is not a privilege or immunity – Myra Bradwell passed the Illinois bar but was denied a license to practice under the state law. Although she lost her case when the Supreme Court ruled against, her she later succeeded in getting Illinois to change the statute. 
iii. VARIOUS ENUMERATED RIGHTS

West Virginia State Board of Education v. Barnette (1943) – 1st Amendment: The West Virginia Board of Education required that the flag salute be part of the program of activities in all public schools. All teachers and pupils were required to honor the Flag; refusal to salute was treated as "insubordination" and was punishable by expulsion and charges of delinquency.
Holding: the Court overruled its decision in Minersville School District v. Gobitis and held that compelling public schoolchildren to salute the flag was unconstitutional. The Court found that such a salute was a form of utterance and was a means of communicating ideas. The court discussed the idea that deference should not be given when a law affects enumerated rights (here, freedom of speech). The majority said that through incorporation, this becomes a first amendment case rather than a 14th amendment one which gives the court authorization to address the issue.
Ingraham v. Wright (1977) – 8th Amendment: Two students from a Florida High School filed a claim arguing that their 8th and 14th amendment rights had been violated by the use of corporal punishment at the public school. 8th Amendment right against cruel and unusual punishment, and 14th amendment right to due process. Ingraham was subjected to 20 licks with a paddle while being held over a table as punishment for being slow to respond to his teacher's instructions. Andrews was paddled several times for minor infractions. The regulations also listed specific rules for where, when, and how a student could be paddled as well as the dimensions of the paddle. 

Holding: The court dismissed the case, saying the 8th amendment applies only in regards to criminal punishment and not to public schools. (Even though it would be unconstitutional to do the same thing to criminals but ok to do it to children)
OVERRULED CASES:
Dred Scott (1857) – slave owner rights: Dred Scott was a slave in Missouri. From 1833 to 1843, he resided in Illinois (a free state) and in an area of the Louisiana Territory, where slavery was forbidden by the Missouri Compromise of 1820. After returning to Missouri, Scott sued unsuccessfully in the Missouri courts for his freedom, claiming that his residence in free territory made him a free man. Scott then brought a new suit in federal court. Scott's master maintained that no pure-blooded Negro of African descent and the descendant of slaves could be a citizen in the sense of Article III of the Constitution.
Holding: Dred Scott was a slave. Under Articles III and IV, argued Taney, no one but a citizen of the United States could be a citizen of a state, and that only Congress could confer national citizenship. Taney reached the conclusion that no person descended from an American slave had ever been a citizen for Article III purposes. The Court then held the Missouri Compromise unconstitutional, hoping to end the slavery question once and for all.
**The 14th amendment was written to include “birthright citizenship” in response to Dred Scott
Minersville School District v. Gobitis (1940) – 1st Amendment: Lillian and William Gobitis were expelled from the public schools of Minersville, Pennsylvania, for refusing to salute the flag as part of a daily school exercise. The Gobitis children were Jehovah's Witnesses; they believed that such a gesture of respect for the flag was forbidden by Biblical commands
Holding: the Court declined to make itself "the school board for the country" and upheld the mandatory flag salute. The Court held that the state's interest in "national cohesion" was "inferior to none in the hierarchy of legal values" and that national unity was "the basis of national security." The flag, the Court found, was an important symbol of national unity and could be a part of legislative initiatives designed "to promote in the minds of children who attend the common schools an attachment to the institutions of their country."

1

