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· Article I

· Congress is given “all legislative powers herein granted”

· Herein granted - Congress does not have ALL legislative powers 
· Section 8 has most of the enumerated powers
· Section 9 – Limitations on Congress
· Section 10 – Limitations on States 

· Powers reserved to the federal government
· LOOK AT THE SECTIONS

· Article 2

· President controls the executive power

· Command military; appoint judged, ambassadors and other federal officers; negotiation of treaties; and granting of reprieves and pardons

· Take care that the laws be faithfully executed

· Article 3

· The judicial power is vested in one Supreme Court

· Hold office for a lifetime

· Removed only through impeachment
· Judicial review – the power of judges to review statues and executive actions to decide if they are constitutional.  

· Courts really have the last word on the meaning of the US Const.

· Courts rather decide case on non-constitutional grounds to avoid the risk of a constitutional error that will be difficult to correct 

· Avoid unnecessary constitutional questions because if get it wrong then have to change constitution

	· I did not violate the statute. 
	· Statute is unconstitutional. 

	· D lose 
	· Must decide

	· D wins
	· Must not decide


Positive Law v Natural Law
· Positive Law: rules created by governing officials – codes, statutes or regulations

Natural Law: rules that are understood to be beyond the control of mere officeholders
· Text 

· What constitution actually says

· Most authoritative 

· Always start with the plain meaning

· Comparison to other text

· Structure

· Who decides? State, federal, judges? 

· Precedent

· Case law – History of court

                                                          Public Policy Arguments

                                                       (Debatable)

· Consequences

· What will produce the best consequences?

· History

· Things that happen in past, other that precedent 
Values 

· States: Sovereign Powers (Including Police Power)

· State have the power to enforce their own health, safety and other aspects of local if so long as it is not preempted by federal law

· States can do everything, unless forbidden

· US Supreme Court has no authority to resolve questions of state law

· Federal: Enumerated Powers §8

· Unlike states, gov. can only do things that are allowed

· The federal gov. powers may not be strictly construed 

· Textual silence about it and took out “expressly delegated” 
· During the Lochner Era, 1) federal power was narrow (Sup Ct did not allow fed gov to do what they wanted) and only focused on the enumerated powers thus all the left overs were for the states ( 2) broader federalism and 3) broader ind. rights (specifically freedom to contract)
· - Commerce Clause

· “Congress shall have power to regulate commerce with foreign nations and among the several states and with the Indian tribes.” 

· Among the states: more than just regulating commerce within state lines

· Not among the states: completely internal and which does not extend to or affect other States

· Commerce Clause: Congress has power to regulate “commerce among the several states” in the following general scenarios: 

 1) Cross-Border Transactions 2) Infrastructure to facilitate cross border transactions (building bridges, phone lines or roads so more commerce between states) 3) In-state activity affecting interstate commerce

· Gibbons v Ogden: Both NY and federal gov. regulating commerce. State gives monopoly, but Ogden starts using NY harbor.  P claims that Congress had no power to enact the law and even if did, state law is still enforceable. D claims he may ignore state law since it conflicts with an act of Congress. 

· Licensing coastal navigation is considered commerce. 

· Congress can’t get involved unless involves/affect other states. 
· NLRB v Jones & Laughlin Steel: Overturns EC Knight ( Manufacturing does affect interstate commerce, thus feds can regulate it. 

· Manufacturing (intrastate in character) has a close and substantial affect on interstate commerce ( price of labor affect price of goods; look at big picture, not in parts
· US v Carolene Products: Declared that filled milk is an adulterate article of food, injurious to the public health, and its sale constitutes a fraud upon the public. Unlawful for any person to manufacture filled milk and to ship or deliver it. 

· Can regulate filled milk through commerce clause, free to exclude from interstate commerce articles, which may contravene state police powers. 
· US v Darby: Fed Act established minimum wages and max hours for employees engaged in interstate commerce. Darby sold lumber to out-of-state customers and violated the act. 

· Fed gov. can regulate manufacturers if substantially affect interstate transactions. 

· Motives do not matter as long as act is constitutional
· Wickard v Filburn:  Filburn allowed 11.1 acres of wheat but planted 23, however had no plans to sell anything of out state. 

· Filburn argued that growing wheat and consuming it on the same farm could not be commerce among the several states.

· Court claimed that even in state activities with a small effect on IC may be regulated because it would have a substantial affect on the market ( others like him might start growing their own wheat too and then ends up having an affect on commerce
· Heart of Atlanta v US: Motel refused accommodations to blacks. Congress passed Civil Rights Act of 1964 through the commerce clause. If hotel/motel= Affect commerce because serve others who are traveling. 

· Modern CC – “nexus” between an allegedly local activity and the greater interstate economy. 
· Concurrence: Congress should enforce equal protection clause here. 
· Katzenbach v. McClung: Restaurants also affect interstate commerce. Thus, enough for the gov to bind them as well. 
· US v Lopez: Gun-free zone Act- Could not regulate because regulates conduct that is not commercial in nature and is truly local matter, thus does not substantially affect interstate commerce (Distinction between what is truly nation and what is truly local)
· US v Morrison: Rape Case – Violence Against Women Act. Court says although Congress cannot regulate private action through CC, it cannot regulate non-economic criminal conduct based on CC – truly local.
· Gonzales v Raich: Marijuana growth case - When Congress decides that the total incidence of a practice poses a threat to a national market, it may regulate the entire class (Similar to Wickard). 

· Even if an activity is local in nature, Congress can regulate it if it exerts a substantial economic effect on interstate commerce.

· NFIB v Sebelius: Healthcare law requiring everyone to have health insurance. 

· Commerce Clause Argument did not work – Can’t force you to buy health insurance (only tax if don’t buy it). Congress can not create commerce to regulate it, it has to be already existing for Congress to regulate it
· Overruled Cases: 

· US v EC Knight: Manufacture alone is not commerce only within state. (Lochner Era)

· Hammer: Congress cannot use the commerce clause to ban shipment in interstate commerce of products employed by children. Goods are not harmful and majority focuses on Congress intent of wanting to affect child labor. (Lochner Era) –then tried to regulate child labor with the tax code ( See Bailey below

· Schechter Poultry Corp v US: still interpreting interstate commerce narrowly but finding that chicken that comes from out of state but never left the state is not interstate commerce. (The New Deal – US gov controlled by democrats, but majority of judges are still republicans)

· - Taxing Clause

· “The Congress shall have the power to lay & collect taxes...”
· Can do it on anything not just on things Congress has enumerated power to regulate (Kahriger)
· Taxing Clause: 

A. Courts will not rule on the wisdom of 1) Congress’s decision to impose a tax or 2) the chosen tax rate

B. To be a “tax”, a law requiring payments to the fed gov must: 

· 1) Raise Revenue

· 2) Not be a penalty

Difference between Penalty & Tax Factors:

· Tax: purpose is to raise revenue

· Tax Like Amount (reasonable)

· Proportional to value of items taxes

· Owed regardless of intent (no scienter)

· Codified in tax code

· Enforced by tax collector

· Penalty: use money as a form of punishment or deterrence of misconduct

· Punitive amount (huge)

· Fixed amount, or proportional to conduct

· Owed only if intent found

· Codified outside tax code

· Enforced by police or other law enforcement

· Bailey v. Drexel Furniture: Tax of 10% of net profits of companies that use child labor, but was found to be a penalty, thus a state matter. (Lochner Era)
· Sonzingsky v US: Federal tax on gun dealers that raised about $4,000 per year, thus sufficient to justify it as a tax even with its punitive features. 
· NFIB v Sebelius: Healthcare law requiring everyone to have health insurance.
· The law survived because of the taxing clause.

· Although titled as a penalty (title doesn’t matter), the court upholds the Obamacare “penalty” as a tax.  It is paid into the treasury by taxpayers, shares similar factors as income tax, is enforced by the IRS, and yields some revenue for the IRS. Although it has a deterrent effect, this is ok because every tax is in some measure regulatory. 

· Overturned Cases: Pollock: Congress imposed a 2% tax on income over $4,000 per year, which only affects 10% of US households. Thus this is a direct tax, not proportional to the census, some states like NY would pay more than lower income states. Found that it was a direct tax. (Lochner Era) 

· After, Congress passed 16th Amendment where taxes must be proportional to population ( Exception: Income taxes
· - Spending Clause

· “Congress shall have the power to lay and collect taxes... to pay the debts & to provide for the common defense & general welfare of the US”
· Can spend on anything that provides from the common defense and general welfare, not just on things Congress has enumerated power to regulate

· Spending Clause: Congress may impose conditions on state recipients of federal funds where:

A. The spending program serves the general welfare – Cts should defer to this

B. The conditions are expressed unambiguously – Clarity & no surprises

C. The conditions are related to the purpose of the federal spending program 

D. The conditions do not require the recipient to violate the Constitutions &

E. The overall bargain is not coercive (affects freewill) 
· South Dakota v Dole: Congress offered highway money to states if they raise the drinking age to 21.  Although this was obviously an indirect use of the spending power to alter state behavior, the court upheld this as within Congress’ spending power because it met the above factors.
· NFIB v Sebelius: Congress couldn’t use the spending clause as an apparatus for federal purposes (commandeering)
· - Necessary & Proper Clause

· “To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Const.”

· Means to an end

· Different than absolutely necessary like in Section 10

· McCulloch v Maryland: Maryland passed a law that required Bank of US to pay state tax. D did not pay the tax. State is saying that Congress has not power to create bank and even if did, state could still impose tax. 

· Issue 1: Did Congress have the power to create a bank? Not expressly delegated in the const., but used the nec & proper clause. Bank can help collect taxes. (not an strict reading)
· Famous Quote 1: “Const. we are expounding” – not suppose to be restrictive, impossible to include it all, broad, set up to flexible
· Famous Quote 2: “Let the end be legitimate, let it be within the scope of the const. and all means which are appropriate, which are plainly adapter to that end, which are not prohibited, but consist with the letter and spirit of the constitution are constitutional.” – Const. is a list of ends/goals, but the means are for the legislature to figure out 

· Issue 2: Can the state of Maryland without violating the const. tax that branch? A state cannot impose taxes on a federal bank.  (See Structural Limits)
· NFIB v Sebelius: Congress was not allowed to use the necessary & proper clause bc individual mandate/medical insurance is not rationally related to enumerated power. 
· - Civil Rights Enforcement Clauses

· Ch13C3a

· Civil Rights Cases: 
· 14th Amend. Argument: “It is state action of a particular character that is prohibited [by §1 of the Fourteenth Amendment].  Individual invasion of individual rights is not the subject-matter of the amendment.” – Fed. Gov. can’t prevent private individuals from discriminating others, only governs state. 

· 13th Amend. Argument: “Neither slavery nor involuntary servitude... Congress has power to enforce.” – Majority says that private discrimination has nothing to do with slavery. 
· Heart of Atlanta: Motel refused accommodations to blacks. Congress passed Civil Rights Act of 1964 through the commerce clause
· South Carolina v. Katzenbach: Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting.
· US v Morrison: Second argument of rape case was Equal Protection Clause, but were not allowed to se 14th Amendment because dealing with private individual not state action 

· Shelby County: Voting Rights Act – Congress relied on the 15th amendment to pass this law. But the preclearance section requiring for any change to voting laws with a history of voting discriminations to be cleared first was unconstitutional. 

· Used old data, if states being treated differently then shouldn’t be old data
· - Fugitive Slave Clause 

· Priggs v. Penn. (slave owner rights) – Slaves are not freed by escaping to a free state. Priggs was convicted of kidnapping a free woman and was found to have a right to recapture. Protected a const. right to recapture slaves without legal procedures. 

· Overturned case
· Three Types of Individuals: 

· Freedom (Substantive Due Process): I do what I want – Freedom of speech, religion, bare arms
· Equality: right to be treated the same as others – Equal Protection
· Fairness: procedural due process (gov. should conduct biz honorably) 

· Common for all three to overlap

· Not a question of whether federal or state or if enumerated powers... simply a right
· Rights are the same for both – so if federal can’t do something without violating equal protection, then neither can the state
· Even if enumerated power, can’t do it if individual right

· Equality Rights: Equal Protection Clause – Treating a group different (even non-citizens) 
· 14th Am. Section 1: “No state shall... deny any person within its jdx the equal protection of the laws.” – Incorporated to the Fifth Amendment Due Process Class

· Equal Protection:

A. Identify the benefit or burden distributed unequally (WHAT is being distributed unequally)

· Is it “fundamental right”? Procreation, voting, teaching children German, marriage (Non-Fundamental – Right to Contract)

B. Identify the classification used by the law (WHO gets benefit or burden)

· “This law classifies on the basis of _____.”

· Facial Classifications (Disparate Treatment) – classes on basis of X

· Rule imposes disparate treatment on ____

· Non-Facial Classification (Disparate Impact) – but impact another group

· Rule has disparate impact on ____ 

· Need to show discriminatory purpose, not just impact. Factors: 

· Clear pattern of impact (Yick Wo), historical background procedural irregularities, substantive irregularities—laws prohibiting or enforcing things out of the ordinary, legislative history
· C. Select the proper level of scrutiny – Strict, rational, intermediate (see other section)

· D. Apply the scrutiny (Look at p. 670)

· Strength of government interest (good reason for what its doing)

· Tailoring (under or over inclusive – care more about over inclusive)
· Strauder v. W. Virginia: State law that mandated all-white juries in criminal prosecutions. 

· First time US Supreme Court held that a law violated the Equal Protection Clause. Court says can still put some limits, but no race discrimination. 

· Reasoning: Purpose of 14th amendment is to protect equality and to protect blacks (history); consistent with values; if exclude blacks, then unfair trial (consequences)

· Yick Wo v. Hopkins: The board denied Chinese launderers permits, while similarly situated white applicants were granted permits. On it’s face was constitutional, but the way they were applying violates the constitution (disparate impact). 

· Buck v. Bell: Sterilized if feeble-minded. 

· Equality Argument: Gives different treatment to feeble-minded people in institution and not ALL feeble-minded people. (Lochner Era)

· Not a good argument ( see Freedom Argument below
· Carolene Products: Filled milk case (see C.C) The ct says that the law does not need to serve as a catch all, just needs to be equally applied to similarly situated individuals.

· Skinner v OK: Involuntary sterilization as a punishment for repeat felons involving moral turpitude, claiming that criminality was an inheritable trait. Certain exception of felonies where sterilization wasn’t imposed (mainly rich people crimes). 

· Found to violate equal protection because no justification for distinction.

· Based on class of people – as arbitrary as race

· Fundamental right of marriage & procreation - very existence and survival of race= Strict scrutiny 

· Hirabayashi: Two Japanese immigrants were convicted of violating the curfew. 

· Even though this case involved racial discrimination, the ct uses rational basis because it occurs during war.

· Korematsu v US: People of Japanese ancestry were excluded from certain areas. D was arrested for remaining in CA. 

· Used heightened scrutiny because the laws unequally singled out Japanese people.  Good application of the correct level of scrutiny, but poor result bc the ct said this as a war time decision and upheld it (ended up using rational)

· Shelley v Kraemer: Racist restrictive covenants were not protected by the const, because it was private action and voluntary covenant. However, here the state enforced the covenant, which equals state action and deprive equal protections of 14th amendment.  

· Railway Express Agency: barring trucks from displaying advertisements because was a traffic hazard. Argued that law was unreasonable because what’s the difference of having advertisements of own company on truck. 

· Rejected: Laws do not necessarily need to apply to everyone equally

· Brown v Board of Education: Overturned separate but equal doctrine in Plessy.  Segregation in schools deprives people of equal protection guaranteed by the 14th am. 

· Bolling v Sharpe: Reverse Incorporation case where the equal protection clause of the 14th amend was applied to the federal gov through the due process clause of the 5th amendment.
· Ordinary incorporation uses the 14th am due process clause to apply portions of the Bill of rights to the states. Here, used 5th am to apply a portion of the bill of rights to the fed gov. 
· Williamson v Lee Optical of OK: Statute gave optometrists and opticians different powers. ( Used rational basis any reason is a good reason, not for courts to balance the advantages and disadvantages of the requirements 

· Similar to Carolene Products and the truck advertising case.  They argued that similar occupations were treated differently, but per Buck v Bell, the equal protection must apply to people similarly situated, not as a catchall.

· Harper v Virginia State Board: Established the right to vote as a fundamental right, and said that invoking a poll tax makes the affluence of the voter an electoral standard.  Thus, denying people who are unable to afford this tax the ability to vote and has a disparate impact on the ability of certain people to be able to vote.  
· This isn’t a well tailored way to do it because already a crime to pay taxes
· Loving v VA: Felony for a white person to marry black person & vice versa. State claims that it preserves “racial integrity” and punishing both races equally. 

· Court found that restricting someone to marry someone based on race violates Equal Protection Clause. 

· Race = Strict Scrutiny

· Reed v. Reed: a law gave men the right to be the administatrix of the deceased instead of women.  This case received intermediate scrutiny bc it deals with sex based discrimination – Invalidated the law because not a good enough reason for it
· San Antonio School District v Rodriguez: Kids from lower property value tax based school districts sued bc people of higher property value schools were receiving higher quality education.  The ct said wealth is not a suspect class
· Frontiero v Richardson: the army husband could not receive health benefits because he was a man.  Suspect Classification? Unchangeable, based on status, historical discrimination, do have political power, majority not a minority, race isn’t a valid proxy for anything we care about

· No specification of the scrutiny applied, but said it was a violation

· Craig v Boren: there was a law that had different drinking ages for men and women to try to prevent traffic accidents, the court used intermediate scrutiny here bc this is sex based discrimination. 

· Washington v Davis: “Only person with scores above 40 on Test 21 may be police officers” but test had nothing to do with job, instead tested culture. Simply because it affects one race more than another is not enough to show – used rational basis. Need to show discriminatory purpose to use strict scrutiny. 

· Standing alone, [disproportionate impact] does not trigger the rule that racial classifications are to be subjected to the strictest scrutiny…”

· Village of Arlington Heights: To show discriminatory purpose, you can show it with “clear” or “stark” pattern “unexplainable on grounds other than discrimination

· Personnel Administrator of MA v Feeney: Preferences to veterans who are 98% men but had disparate impact on women but no discriminatory purpose so rational basis. 

· Burden:  Prove that government action was “because of” and not “in spite of” its disparate impact on a protected class (Feeney).

· Palmore v Sidoti: Judge didn’t want to award custody to interracial couple bc the kid might be teased.  This case involved racial discrimination and heightened scrutiny was used.  Although the ct found the interests of the kid to be important, this was not enough to justify discrimination based on race.

· City of Cleburne: Special use permit required for a hospital for the feeble-minded. Mentally ill people are not a suspect class & receive rational basis 
· Minority but disability alone might be too broad, historical discrimination, status, may not be politically powerless because families can form coalition, not every law that classifies them will be invidious (some benefit them)

· Court said they were using rational basis, but not very deferential – “rational basis with a bite”: if indication of animosity, the court will probably change up the scrutiny without calling it something else
· City of Dallas v Stanglin (dancehall case): Age is not a suspect class, law upheld as valid bc the state has a legit interest in preventing the mix of teens of different ages

· Romer v Evans: Colorado Constitution found unconstitutional because it discriminates on basis of sexual orientation and had not rational relationship to legitimate state interest. 

· Nguyen: Law determining the citizenship of a child not born in the US. Different classifications if mother is the citizen or the father is. The gender-based discrimination was upheld because the government has important government interest that was substantially related to it. (Intermediate)

· Government Interest: Ensure that the child really has a US citizen parent. & ensure that the child has an opportunity to develop genuine family ties to the US citizen parent.

· Johnson v CA: Race-based segregation for the safety of inmates and personnel jail case.  Strict scrutiny is applied to jail too.
· Overturned Cases: 

· Pace: Law forbidding interracial cohabitation does not violate equal protection clause. 

· Plessy v. Ferguson: Challenging a state statute where black and white railroad passengers had to be in separate cars. 

· Court concluded that not discrimination – Separate but equal. 13th Amend: Merely legal distinction of races not slavery; 14th Amend: reasonable law because still equal just a distinction. 

· Fairness Rights: Procedural Due Process

· Not on test – didn’t follow procedures which made it unfair
· Freedom Rights: Substantive Due Process – deprivation for ANYBODY
· 5th Amendment: “No person shall... deprive any person of life, liberty, or property without due process of law.” Or 14th Amend. – “No state shall...” 

· If violates one, violates the other

· Complaining about the substance of the law, not procedures

· Lots of it deals with liberty & some unenumerated right

· Can’t use 5th amendment to incorporate 14th.
· Substantive Due Process: 

A. Does an individual challenge the substance of a law (as opposed to the procedures) on ground that it violates an unenumerated right? 

· Substantive due process is only for unenumerated rights, if actually in the text, then have constitutional text for that

B. Has the government “deprived” a person of something? Has to be intentional & putting in worse position

C. Does the thing that was deprived constitute a “fundamental right”?

· Identify the right

· Decide if the right is fundamental 

· If fundamental = Heightened, If not = Rational

D. Can the government justify the deprivation by satisfying the applicable level of scrutiny?

· Buchanan v Warley: Restricting people to live where another race lives is unconstitutional because it interferes with FREEDOM to buy and sell property. Did not use the equality argument. (Lochner Era) 

· Meyer v. Nebraska: Right to allow their children to learn German (Lochner Era)

· Pierce: Cannot require all children to attend public school only. Interfering with the liberty of parents to choose children’s education. 

· Buck v Bell: Sterilized people who are feeble-minded. (Lochner Era)

· Freedom Argument: Use Meyer as precedent, to say that there is a right to have children. Majority says that it is similar to vaccination and affect public health. 

· West Coast Hotel v Parrish: Minimum wage for women of $14.50 per 48-hr work week, but Parrish was paid less and is suing to recover the difference. 

· Found that fixing minimum wage for women is constitutional (overrules Adkins ( 5-4 decision and times have changed)

· Rejects that Due Process protects freedom of K, so states can now make labor laws since they are authorized by their police power ( affects health & society

· Carolene Products: Filled milk case (see C.C)
· Railway Express Agency: not function of court to sit and weigh evidence or pass judgment on its wisdom. 

· Griswold: The right to privacy/family relations (more specifically, the right of married people to use contraception) 

· Wanting it to be legal so substantive, yes unenumerated, yes deprived not negligence, right to use contraception or right of privacy or right to marital privacy 

· Mentions the 9th Amendment: list of 8 rights, but not the only ones that exist according the 9th amendment

· Loving: Felony for a white person to marry black person & vice versa. Fundamental right to marry ( unenumerated right. 

· Roe v Wade: (abortion case) fundamental right to pre-viability abortion without undue burden by state/fed ( doesn’t use strict but implies a heightened scrutiny

· Counsel for government will want to make the right super narrow & claim that not anywhere in the text, while counsel for women would make the right broad & justify it through 14th & 9th amendment. 
· Cruzan: right to refuse life saving treatment

· Planned Parenthood v Casey: (abortion case) Flushed out when the gov can burden the abortion, but did not overrule Roe.  Under the new standard, the gov can’t place an undue burden (substantial obstacle in the way of a woman deciding to terminate her fetus pre-viability).  Emergency definition ok, informed consent ok, 24 hour waiting period ok, parental consent ok, record keeping ok, But Spousal notification not ok
· Case about a fundamental right but given intermediate scrutiny 

· Lawrence v Texas: statute singling out gays. Majority: The fact that the governing majority of the State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law. (Not moral is not enough!)

· Argument 1: Equal Protection – classifying gays, heightened scrutiny but even if rational would flunk

· Argument 2: Fundamental Right – Everyone gets to engage in sodomy, liberty, right to choose personal relationship, right to be left alone (not clearly defined) 

· Overturned Cases: 

· Allgeyer v Louisiana: first case saying a statute violated the unremunerated individual right to freedom of contract. (Lochner Era)

· Lochner v. NY: Statute setting a maximum of 10 hrs. of work per day for bakers. However statute was found to be an illegal interference with right of individual to make contracts, which is protected by due process. 

· Famous Holmes Dissent: Liberty of contract is interfered with all the time. Does not buy freedom of contract theory. Court may not invalidate a statute unless a rational and fair man necessarily would admit that the statute infringes on fundamental rights.  

· Other Individual Rights Topics

· - Incorporation

· The Due Process of the 14th Amend. says “no state shall deprive any person of life, liberty or property without due process of law.” 

· Incorporate Taking Clause to due process clause, thus it also applies to the states. So now state has to pay if take your property (Barron would turn out different)

· Incorporate Free Speech Clause ( can use 14th amend liberty term to include freedom of speech

· 14th Amend’s language incorporates most rights enumerated in the US cons. 
· Barron v City of Baltimore: Barron’s wharf was decreasing in economic value due to city’s work that caused silt to run into harbor. Barron tried to use Taking Clause to say that state cannot take property without compensation, since the text “no person.” Court says that there is specific language to restrict what states do and that is not present here. 

· CONCLUSION: Except where its text expressly refers to states, the US Constitution “is intended solely as a limitation on the exercise of power by the government of the United States, and is not applicable to the legislation of the states.”

· Bolling: Reverse incorporation case where the equal protection clause (14th) was applied to the federal due process clause (5th)
· - Exceptions to the State Action Doctrine

· State Action Doctrine: private individuals usually cannot be bound by the constitution where state is typically bound

· Shelley: Racist restrictive covenants were not protected by the const, but they are not going to be enforced by states bc this would be in violation of the equal protection clause of the 14th amend.
· - 14th Amendment Privileges or Immunities Clause

· Section 1: - Birthright citizenship (overrules Scott)
- States may not:

· Abridge privileges or immunities of US citizens (Slaughterhouse Cases) – not used anymore
· Deprive life, liberty, or property without due process of law
· Interpreted the same way as the 5th Amendment (Fed)
· Deny equal protection of the laws

· Sections 2-4 - Misc. provisions about the former Confederacy

· Section 5 - Congressional power to enforce by appropriate legislation

· The Slaughterhouse Cases: To prevent pollution, a corporation was to be build as a single slaughterhouse downriver, where the state would set rates and conduct health and safety inspections. 

· Butchers claim that running a disgusting slaughterhouse was one of their privileges. Majority says that running a slaughterhouse is NOT a privilege and that states still in charge of most stuff and federal can’t do more than the state. Thus, they still had a resistance of the reconstructions, just tweaks according to them. 

· Such a narrow interpretation of “privileges and immunities” that became legally irrelevant
· Bradwell: License to practice law is not a privilege or immunity. 
· Minor: Voting (for women) is not a privilege or immunity. 

· - 15th Amendment 

· Section 1 - “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.”

· Section 5- “The Congress shall have power to enforce this article by appropriate legislation.”

· - Various Enumerated Rights

· Calder (Ex Post Facto Clause) 

· West Virginia State Board of Education v Barnette: (1st Amendment) – Free speech

· Statute requiring a flaw salute violates 1st amendment. 

· Not much deference for things that are enumerated in Bill of Rights
· Ingraham (8th amendment) – “Excessive bail shall not be required nor excessive fines imposed, not cruel and unusual punishment inflicted” 

· 8th Amendment does not apply to paddling of children because does not deal with criminal punishment 

· Overturned Cases: 
· Priggs v. Penn. (slave owner rights) – Slaves are not freed by escaping to a free state. Priggs was convicted of kidnapping a free woman and was found to have a right to recapture. Protected a const. right to recapture slaves without legal procedures. 
· Dred Scott v. Sandford (slave owner rights): Missouri law that states that a slave became free if their owners voluntarily allowed them to live in free jurisdictions.
· Court found that cannot be heard in fed ct because not between citizens of different states since African states are not citizens
· Scott is still a slave because Minnesota was still not a free state. Scott is property and a person cannot be deprived of property without due process. – Protected slavery as part of const. right under due process.

· 13th Amendment ended slavery - “Neither slavery nor involuntary servitude… shall exist within the United States”

· Congress has power to enforce and thus eliminate slavery anywhere even in states. (Overrules Scott) - “Congress shall have the power to enforce this article by appropriate legislation.” – New federal power, which limits the state
· Created an individual right not to be a slave

· Limits on States: Supremacy Clause
· “This constitution and the laws of the US... shall be the SUPREME law of the land; and the judges in every State shall be bound thereby...”
· - Preemption
· Conflict arises when state/federal courts seek to exercise the same type of power. 
· Only because 2 different statutes doesn’t automatically mean there’s a conflict 

· Constitutionally proper federal statutes pre-empt conflicting state statutes
· Federal Preemption: 
Express Preemption: Congress has said these are the state laws we wish to preempt
· The text will say: a state may not enact or enforce a law that…in some way interferes with a fed law/policy
Implied Preemption – look to text, structure, precedent, consequences, etc. 
· Implied Conflict Preemption

· Direct Conflicts (impossibility) 
· Physically impossible for a person to obey both the fed & state statutes

· Obstacles - State law is an obstacle to the fed law (can be both direct & conflict)
· What was Congress trying to accomplish?

· How does law interfere with that?

· Implied Field Preemption – Congress occupies a field in that subject
· Copyright, immigration (AZ v US), bankruptcy, etc.

· McCulloch v Maryland: (See facts in Sources of Gov’t Power)
· Issue 2: Can the state of Maryland without violating the const. tax that branch? A state cannot impose taxes on a federal bank.  State can do anything unless limit and here there is a federal supremacy limit. Unconstitutional because state’s right to tax is interfering with Congress right to tax. – “US Const. is supreme.”
· Gibbons v. Ogden: (See facts in SGP)

· Both State and Federal gov. trying to regulate commerce. Two approaches to Federal Supremacy: 

1) States cannot have any laws that affect interstate commerce

2) States cannot have any laws that contradict fed law with regard to interstate commerce ( this approach was taken here

· If direct conflict, then state loses because can’t contradict fed law
· Arizona v US: an immigration case where immigration is concerned, the fed gov wants national uniformity and state law in this area of law is impliedly preempted by field preemption.
· - Dorman Commerce Clause Doctrine

· US Constitution trumps state laws interfering with interstate commerce. 

· Used to invalidate state laws that unduly burden the free flow of goods and services in interstate commerce when there is an absence of a fed statute
· Even if Congress passes no law, state laws may not conflict with the implied US Constitutional principle favoring interstate commerce.

· Gov. Occupies the field of interstate commerce

· It almost has nothing to do with the Commerce Clause!!!!! 
· Supremacy based limit on state power

· Dormant Commerce Clause: 
A. Does a state law burden interstate commerce? (Threshold ?)
B. Is state acting as regulator, rather than as a market participant? (Threshold ?)
· State is buying or selling (this is allowed) but if regulating/telling others what to do then continue with other questions

C. If state law facially discriminates against interstate commerce (usually unconst.), law constitutional if:
· Legitimate state purpose &

· Least discriminatory alternative

D. If state law is facially neutral (usually const), but burdens interstate commerce, law unconstitutional if: 
· State has discriminatory purpose or

· Adverse impact on commerce clearly exceeds any legitimate state purpose
· Gibbons: Both State and Federal gov. trying to regulate commerce. Federal laws trumps state laws dealing with interstate commerce
· Hunt v Washington State Apple: NC had a statute that only wished to use USDA labels, but Washington apples were of higher quality that the USDA labels suggested.  A) Yes half of all apples shipped are from WA so burden B) Regulator D) Facially neutral but state has discriminatory purpose because NC distributor benefits. Also impact exceeds customer’s confusion. 
· City of Philadelphia v NJ: NJ had a statute prohibiting the importation of most types of waste, which originated outside the state. A) Yes because can’t ship here. B) Regulator C) Yes facially discriminatory because says it in statute.  The purpose was to improve environment but not the least discriminatory alternative because could have put limits on how big landfills can be and how much can be there instead. 
· Camps Newfound/Owatonna: Maine offered tax benefits to catered to in-state campers. This falls under C, and could have just given all of them tax breaks. 
· Limits on Federal Government: Federalism
· State limit on federal power ( narrow federal power
· Concern of excessive federal encroachment & protecting historic spheres of state sovereignty 
· Protection of the liberty of the individual 
· - Commandeering

· 13b1

· NFIB v Sebelius: Congress can’t compel the states to act as an apparatus for federal purposes
· - Tenth Amendment
·  “The powers not delegated to the United States by the Constitution … are reserved to the states ….” (Leftovers)
· US v Darby: Fed Act established minimum wages and max hours for employees engaged in interstate commerce
· Darby uses the 10th amendment to argue that certain things are reserved for the states. We start with the powers reserved to the Federal Gov and give the leftover powers to the states. (Overrules Hammer)
· Overruled Cases:
· EC Knight: leftovers go to the state, which during the Lochner Era the enumerated powers are narrow so state powers are more broad. (Lochner Era)
· Hammer: Up to the state to regulate purely internal affairs and according to the majority, the regulation of commerce employing children was affecting in state commerce, thus the federal authority does not extend to it. (Lochner Era)
· View: 10th Amend determines extent of US powers
· - Federalism as an Interpretative Tool for Enumerated Powers

· The fed gov has powers like: Commerce, tax, spending, necessary & proper, & other enumerated powers in the Const. Whatever powers aren’t there, belong to the States. 
· Limits on Federal Government: Separation of Powers

· To decide if a branch of the federal government has violated separation of powers, courts may consider some of all of the topics on this (non-exclusive) list:
A. Does the Const.’s text explicitly or impliedly assign this function to a particular branch?

B. Is a branch seeking to perform functions outside its usual areas of responsibility?

C. Will the challenged action of one branch interfere with the ability of other branches to perform in their usual areas of responsibility?

D. Does one branch have a great institutional competence for the function?

E. Consider various methods of const. interpretation. 
· - Judicial & Legislative: Legislature can enact laws, court can void them through judicial review, but can’t make laws. – Judges should be reluctant to strike down laws. 
· Marbury: Establishes judicial review, the ability of the ct to render a law invalid if conflicts with Const.
· - Legislative & Executive: Congress can pass law governing the president through Art.1, Section 1 (herein granted are vested in Congress) or Nec & Proper Clause
· Youngstown Sheet: Pres. Truman executed an order to seize and operate private mills.  The ct rules that Truman exceeded his power by issuing this command and stepped on the legislature’s toes by making law. Pres is not a lawmaker. 
· “President’s power stems from an act of Congress or Constitution itself”
· According to the famous concurrence of Justice Jackson, there are different zones, where President can act pursuant to statute, where Congress is silent, where act contrary to statute (Here)!
· NLRB: takes a historical approach to look at what the President does and does not have the power to do beyond the textual powers given to him.
· - Executive & Judicial
· Rational Basis Scrutiny
· Used for anything not receiving heightened scrutiny

· Ends must be “legitimate” 
· Legitimate gov interest
· Means must be “reasonably related” or rationally related to the interest
· It doesn’t have to be a good reason, so long as it is not an “irrational” one.

· Examples: Williamson v Lee Optical & Carolene Products, mentally ill people, age
· Motives don’t matter
· Court is more deferential to legislature 
· Rational Basis with a Bite – Mentally ill

· Intermediate Scrutiny

· Used for “Quasi- Suspect” Classification: Sex & birth outside marriage
· Courts need to have a good reason

· Need to have an “important” gov. interest 

· Important: Anything compelling (sufficient for strict scrutiny), health & safety, fighting poverty, affirmative action toward equal employment opportunity

· Not Important: Anything illegitimate (insufficient for rational basis), enforcement of traditional sex roles or stereotypes, mere administrative convenience

· “Substantially related” means – Consider:
· Sex-neutral alternatives

· Under & over inclusiveness

· Genuine biological difference

· Reliance on stereotypes

· Extent of the burden 

· Case-specific factors (e.g. military, immigration)

· Strict Scrutiny 

· Used for “suspect classifications” like race & national origin or unequal distribution of fundamental or enumerated rights – voting, procreation, learning German & marriage

· Congress needs to have a really good reason to justify the law
· Ends must be “compelling”
· Compelling gov. interest
· Means must be “narrowly tailored”  (Over or under inclusive)
· Example: Skinner, Barnette (flag salute violated right to free speech) 
· Court are less deferential to legislature
· Carolene Products – FN 4 (Exceptions to Rational Basis Rule= Heightened Scrutiny)

1) “Legislation [that] appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments” 

2) “Legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation … [such as] restrictions upon the right to vote; restraints upon the dissemination of information; interferences with political organizations; [or] prohibition of peaceable assembly.”

3) Shared by a “discrete & insular minority” 
· Historically-used bases for invidious discrimination

· Indicators of “status” rather than conduct

· Inborn or immutable traits

· Readily perceived or ascertainable

· Shared by a politically powerless group

· Not valid proxies for individual worth
· Carolene Products Review:
· Talks about enumerated power

· FN4 has nothing to do with enumerated powers

· Also talks about freedom and equality which is where it uses FN4

· Commerce Clause: can ban transportation of filled milk (within CC)
· Not famous as a commerce clause case 

· If within enumerated power may still be unconstitutional if it violates substantive due process or equal protections

· Equal Protection Argument: divides people who sell filled milk and people who don’t

· Distinction is one of the other classifications, not suspect or quasi-suspect because... – ordinary economic regulation classification = rational basis

· Is there a rational basis to treat it differently? Not going to look very hard

· Not as good for you as whole milk, so will con people to buy bad milk

· Sub. Due Process Argument: Depriving me of liberty 

· Is it a fundamental right? No it is economic, after Lochner no right to K

· = Rational (thus very deferential) 
· FN4: What’s it all about?

· Dicta that is indicating what we don’t use rational basis for... gives of list

· Involves political process, involved prejudice against minority group
· Not everything is rational basis

· Exam:
· Look at the call of question first!

· Always start with enumerated governing power

· Who decides question next?

· Then think of individual rights
