Con Law Outline:

Cases with * mean they have been overruled
Background
Constitutional Law Is:

· The law that governs the government

· The law for making laws

· The plan for deciding who decides

Standards v. Rules:

· Standards: General, spirit, forest, policies, flexible, less predictable, shorter 

· Rules: Specific, letter, trees, procedures, rigid, more predictable, longer 
Types of Constitutional Arguments:
· Text: What does the Constitution say

· Structure: Separation of powers arguments (ex. Federal Government has enumerated powers therefore it is unconstitutional for Congress to do something not on the list.

· Precedent: Court decisions
· Consequences: (ex. we might lose a war without being able to make armed forces)
· History:
· Legislative history ( records, etc. “what happened back then”

· Developments ( Since then what has happened
· Values: What do we care about
Eternal Debates:

· Judicial v. Executive v. Legislative: Who decides what

· Nation v. State: Federalism

· Uniformity: This would give more power to federal government

· Centralization v. Localization 

· Strong Constitutional Limits v. Weak Constitutional Limits 

Supreme Court – Avoiding Unnecessary Constitutional Decisions: Michigan v. Long: Supreme Court will not review a case if it can be resolved on adequate and independent state law grounds – Supreme Court cannot rule on state law issues (State Supreme Courts get the last word on those issues). 

Sources of Government Power
States: Sovereign Powers (Including Police Power) 

· Sovereign’s Power Limited by a Constitution:

· Procedural limits on how the sovereign makes decisions

· Substantive limits on which decisions the sovereign may make 
Federal: Enumerated Powers
· Article I §§ 8-10:

· § 8: What congress can do (list of enumerated powers) 

· Some of congress’s enumerated powers are outside Art. I, as are some limits on state and federal governments. 

· § 9: Limitations on congress 

· § 10: Limitations on states – The powers not delegated to the United States by the Constitution are reserved to the states. 

I. Commerce Clause: 
· Rule: “Congress shall have power to regulate commerce with foreign nations, and among several states.”

· Scope of Federal Power Generally:

· Federal action is to be applied to all the external concerns of the nation, and to those internal concerns which affect the States generally;

· But not to those concerns which are completely within a particular State, which do not affect other States, and with which it is not necessary to interfere for the purpose of executing some of the general powers of the national government.
· Things that are not commerce “among the states”:

· The Commerce Clause does not authorize federal regulation of commerce that is:

· Completely internal, 

· Which is carried on
· Between man and man in a State, or 

· Between different parts of the same State, 

· And which does not extend to or affect other States.

· Congress has the power to regulate “commerce among the several states” under the Commerce Clause in the following scenarios:

· (1) A Cross-Border Transaction: Goods and services that cross state borders. 

· (2) Infrastructure for Cross-Border Transactions: Regulating the infrastructure necessary for cross-border transactions (e.g. highways, bridges, railroad tracks, canals, etc., and the trucks, trains, and boats that use them).

·  (3) In-State Activity that Affects Interstate Commerce: Internal transactions that affect other states.
· Nexus Requirement: commerce clause cases refer to a nexus b/t an allegedly local activity and the interstate commerce—this may be an express or implied nexus.

·  Katzenbach: Enough of a connection between fact that P bought food in interstate commerce to justify the regulation of the chairs and tables in the BBQ restaurant.

· Lopez: School zone act had no express jurisdictional element that it was to reach only a small class of firearm owners who had an explicit connection to interstate commerce—this sort of element might establish that the enactment was to pursue Congress’s regulation of interstate commerce. 
· What Can Be Aggregated: 

· Wickard: Farmer’s consumption of home grown wheat affects the market because, if aggregated with others who would eat their own wheat, it would have substantial effect on the market.
· Heart of Atlanta: Like in Wickard, it’s not just this motel, the act applies to all hotels and if all do this, it will have a huge effect on interstate commerce and therefore government should regulate it.
· Katzenbach: Like in Wickard the fact that the volume of food purchased by P’s BBQ from out of state sources is probably insignificant when compared to the total amount of food in commerce, does not remove him from scope of regulation where his contribution, taken together with all other restaurants, would be significant.
· Gonzalas v. Raich: Cultivating weed for home consumption.
· What CANNOT Be Aggregated:

· Morrison: Noneconomic criminal conduct cannot be aggregated.
· NFIB: Non-activity cannot be aggregated to be shown to have an effect on interstate commerce.
· Gibbons v. Ogden (1824) – Ogden was the sole licensee of route going from NYC to Elizabethtown NJ; Federal government passed Coastal Licensing Act under which federal government would give licenses to boat owners for a fee; Gibbons got a license and began operating his boat on Ogden’s NYC-Elizabethtown route.
· Issue: Is licensing coastal navigation within the power to “regulate commerce with the foreign nations, and among the several states?”

· Held: Not allowing boats to use from other states affects other states, so falls under third category of commerce. Congress’ power to regulate interstate commerce does not stop at the external boundary of a state. Congress’ power to regulate within its sphere is exclusive. 

· NY argued that congress can decide which things can/cannot cross state lines, but once it’s in the state, congress cannot regulate anymore. SCOTUS rejects argument and says that congress can regulate things that cross over into other states, and that sometimes means regulating commerce within a single state – if something affects the other states, congress may be entitled to regulate it. 

· Rule: Commerce clause is applicable when commerce effects more than one state.

· US v. EC Knight (1895)* (Lochner Era Case) – Involved the Sherman Anti-trust act which said you can’t have a monopoly; here, American sugar refining Co. had 60% of market and wanted to buy for Pennsylvania shops which would give them 89% of sugar market; Company argued that Congress cannot regulate this because sugar factory is within one state (it physically sits in a state).

· Held: Manufacturing is not interstate commerce; federal government may not regulate it; only entity that can regulate manufacturers are the states, not congress. Manufacturing is not commerce because it has yet to go from one state to another.
· Hammer v. Dagenhart (1918)* (Lochner Era Case) – Federal Statute: No cross-border transactions for goods made with child labor. Congress passed statute saying no producer or manufacturer shall ship in interstate or foreign commerce products of mines that employ kids under 16 or products of factories that employ kids under 14; P and his kids worked at company that announced it would be laying off underage workers.
· Held: Because manufacturing is not interstate commerce because it has yet to go from one state to another; USA may not regulate it, even if the regulation governs cross-border transactions. This statute has the effect of regulating in-state activities. Products that are just manufactured and then intended for interstate transportation does not make their production subject to federal control.
· Schechter Poultry v. US (1935)* – Slaughtering of poultry in slaughterhouses within state and sales by defendants to retail poultry dealers and butchers within state who sold directly to consumers. Court held that it wasn’t interstate commerce though almost all of the poultry originated outside the state. 

· Held: Schechter argues he’s not part of interstate commerce – he never left NY, and SCOTUS agrees – he’s not directly involved in interstate commerce, didn’t matter that 96% of chicken he was using came from out of state.
· Rule: Power of congress to control intrastate transactions on the ground that they affect interstate commerce is confined to transactions directly affecting such commerce. Where effect on interstate commerce is merely indirect, such transactions remain within domain of state’s power.
· Carter v. Carter Coal (1936) (overruled in part)* – Federal Statute: 15% tax, or 1.5% if company joins industry code. An industry code for coal mines – much higher tax if didn’t join the code and this was not considered a tax – this part of Carter is still good law – that this structure is not valid use of tax power.
· Held: Subsidiary question: is this valid regulation of interstate commerce? SCOTUS said no, digging stuff up from ground is not valid work that federal government can regulate under interstate commerce powers.
· Rule: Commerce is interstate commerce for the purposes of “trade” and includes transportation, purchase, sale, and exchange of commodities between citizens of different states.

· Rule: Commodities produced/manufactured within one state that are intended to be sold outside of the state doesn’t render their products subject to the commerce clause.

· NLRB v. Jones & Laughlin Steel (1937) – Jones (a Penn Corp.) owned and operated facilities in many states and was engaging in unfair labor practices; labor board ordered Jones to pay back wages and change its policies; Jones argued that its employment practices were within Penn. and not interstate commerce.
· Holding: The steel plants were like the hearts of the operation, they draw in raw materials from other states, transform them in Penn., then pump them out to all parts of the nation—the NLRB rule is constitutional. Manufacturing affects interstate commerce; federal government may regulate it. Court said this is an entire web of interstate commerce transactions, so federal government can regulate this steel plant. The wages of employees in the plant being regulated, and since the price of labor is going to affect price of good being sold, that affects the transactions of these steel products that are sold in interstate commerce, so it falls under commerce clause. There might be incentives for plants to move into state or out of state as a result of statute, so has effects on interstate commerce. Court isn’t looking at each little phase in stream of transaction, looks at entire stream of the economic transactions, and based on this, says legislature can regulate under commerce clause.
· Rule: Although activities may be intrastate, if they have a close and substantial relation to interstate commerce such that their control is essential to protect that commerce from obstructions, Congress cannot be denied the power to exercise that control.

· The federal government has the power to regulate local employment practices (even if intrastate) when company’s business effects interstate commerce (products outside of state).

· US v. Carolene Products (1938) – Carolene was shipping filled milk; Congress passed the Filled Milk Act which declared that filled milk is injurious to public health and its sale constitutes a fraud upon the public; it became illegal for anyone to manufacture it or ship it across interstate lines, Carolene argued unconstitutional. 
· Held: Congress couldn’t just ban filled milk in every state (which is based on Dagenhart which was good law at time case decided), so congress can regulate sale of filled milk only in interstate commerce. Since congress can regulate under commerce clause, not infringing on states’ power. 

· Rule: Congress, at least with respect to legislation affecting ordinary commercial transactions, the judges are going to bid out, this is a question for congress.
· US v. Darby (1941) – Statute: (1) No interstate shipment of goods made with low wage labor; (2) Manufacturer must abide by federal wage/hour laws. Statute says if there’s good made under certain conditions, cannot sell good cross-borders because the manufacturing of the lumber was being made to be sold out of state so what’s going on in individual lumber plant has a substantial effect on interstate transactions. This statute also says manufacturer is required to pay minimum wages. The FLSA prevented the shipment in interstate commerce of certain products made in the US under wage and hour conditions which did not conform to the standards in the act; P challenged the validity of the act under the commerce clause saying it was a regulation on manufacture, which is not interstate commerce (under Dagenhart).

· Held: USA may regulate manufacturing because it substantially affects interstate transactions (this case overrules Hammer v. Dagenhart). Says manufacturing is not always local when producing something that will be sold out of state (going opposite way of court in EC Knight), so even if this lumber never leaves the state, it has a substantial effect on interstate commerce because can’t really ever enforce this if some products stay in state and over state, no way to effectively regulate this, so in order for congress to regulate things that will be sold cross-borders, going to have to allow them to regulate some things that take place within the borders. Court said it doesn’t care what legislature’s motives are – the question is does this law target cross-border transactions or things that have substantial effects on cross-border transactions, don’t care what congress’ motives are.

· The real question is does the law regulate something that we think is connected to interstate commerce. 

· Reasoning: Congress, by having the Act, adopted a policy of excluding goods produced which do not conform to their standards – if the means (excluding the goods) are reasonable to achieve their goal (to prevent production of goods for interstate commerce under conditions detrimental to health and general well-being), then it is okay even if it involves purely intrastate activity.
· Purpose of Government Act: Interstate commerce should not be made the instrument of competition in distributing goods that are produced under substandard labor conditions.
· Rule (McCulloch v. Marlyand): Congress’s power over interstate commerce extends to activities within a state which affect interstate commerce or the exercise of the power of congress over it so as to make regulation of them appropriate means to the attainment of legitimate ends.
· Rule: If the regulated intrastate activity has a substantial effect on interstate commerce, Congress may regulate the activity regardless of congress’ motive. Overrules Dagenheart, manufacturing IS interstate commerce. 

· Wickard v. Filburn (1942) – Filburn (small-scale, local farmer) filed complaint against Secretary of Agriculture to stop them from enforcing a penalty against him because it was not within the commerce clause. The Agricultural Adjustment Act proposed limits on that year’s wheat production by a vote of farmers who approved the quota; Filburn produced an excess acreage, which was subject to 49 cent penalty; he did not pay it.

· Held: The penalty is not unconstitutional and within congress’s power. Court finds farmer falls within Congress’s power to regulate interstate commerce from the idea of aggregating together people who are similarly situated – the supply of wheat affects the national price of wheat, so how can congress do that if every small farmer says they’re so small that congress can’t regulate them, but that interferes with congress’ ability to regulate price of wheat. If aggregate all farmers together, that affects interstate commerce, even if farmer individually is very small. The consumption of homegrown wheat on commerce varies and therefore has an unpredictable impact on the market. The government regulation of wheat price can be accomplished by limiting or increasing the demand and supply – P’s own contribution to the demand for wheat (by consuming his own) may be trivial, by itself, but it cannot remove him from federal regulation where his contribution when taken as a whole with other farmers is great. Even if the excess wheat never went to markets, it supplies the person who grew it and would otherwise be buying it in the market; therefore, homegrown wheat has a substantial effect in defeating and obstructing congress’s purpose to stimulate trade.
· Rule: Congress can regulate even individual/small in-state activity if, in the aggregate, the activity would have a substantial effect on interstate commerce.
· Rule: Whether subject of regulation in question was production, consumption, or market, this is immaterial for purpose of deciding congress’s power; it may be reached by Congress if it exerts a substantial economic effect on interstate commerce regardless of whether such effect is direct or indirect (i.e. Congress may regulate the activities of entities totally apart from interstate commerce, if those activities affect interstate commerce).

· Heart of Atlanta Motel v. US (1964) – Civil Rights Act of 1964 said that a place of public accommodation cannot discriminate on basis of race – if a place’s operation affects interstate commerce, it is a place of public accommodation; P discriminated by not renting rooms to black people and challenged the statute arguing that the act was unconstitutional and outside the scope of the commerce clause; 70% of guests were from outside the state,

· Held: The Civil Rights Act is constitutional and within the commerce clause powers because the motel serves interstate commerce. Evidence of effect on commerce: Testimony of black people who said they had to travel far to find places they could stay; evidence showed that it interfered with travel on a substantial portion of the black community; FAA told Senate that he believed it adversely affected the traveling public. Blacks were basically unable to travel, this effects interstate commerce. Look to aggregation of all hotels doing this.
· Rule: Reaching outside of the state to gain customers has a sufficient effect on interstate commerce.
· Rule: Blacks were basically unable to travel, this effects interstate commerce. Look to aggregation of all hotels doing this.

· Katzenbach v. McClung (1964) – P owned a BBQ place that white customers could dine in at but black people could only take out; P challenged Civil Rights act of 1964 as not within the commerce clause. The Act said that a restaurant is affected by interstate commerce if it serves interstate travelers or if a substantial portion of its food has moved in commerce; P purchased $70k worth of food a year that traveled through interstate commerce (= 46% of its food from a supplier who bought outside of the state).
· Held: Act is within commerce clause and P has to stop discriminating in his restaurant. The court found that there is less spending in places where there is segregation—this diminutive spending, regardless of direct evidence, has a sufficient connection to interstate commerce; testimony shows that discrimination in restaurants has an effect on interstate travel by black people.
· Nexus: There was enough of a connection between fact that P bought food in interstate commerce to justify the regulation of the chairs and tables in the BBQ restaurant.

· Rule: Congress’ power to regulate commerce can reach seemingly local activities if there is a connection to national commerce (look to the aggregate).
· US v. Lopez (1995) – Congress passed Gun Free School Zone Act which made it a crime for any individual to knowingly to possess a gun at a place that the individual knows or has cause to believe is a school zone; a school zone is within 1,000ft. of school property; government argued this part of the Act is within the commerce clause power.

· Held: The Act is not within the commerce clause power and thus unconstitutional. The act does \ regulates conduct that is not itself commerce, and the Act: (1) Does not regulate a cross-border transaction; (2) Does not regulate infrastructure; (3) Does not affect interstate commerce because there needs to be a distinction between what’s truly national and what’s truly local (i.e. no nexus to interstate commerce – no express nexus language in the statute and no express congressional findings describing a nexus). This is just possession at a particular location, and the conduct is not itself commercial. Distinguished Wickard by saying that he was affecting supply and demand by growing wheat and there are so many transactions within wheat market.
· Problems with the Gun Free School Zone Act: 

· Regulates conduct that is not itself commercial

· Congress didn’t identify a “nexus” to interstate commerce

· No express “nexus” language in statute

· No express Congressional findings describing a nexus (but if want to convince court that it does have a nexus, should provide findings)

· No nexus to interstate commerce actually exists

· US v. Morrison (2000) – P raped by two male students while at Virginia Tech; dropped out and became depressed; Congress had enacted the Violence Against Women Act saying that a person who committed a crime of violence motivated by gender is liable to the party in a civil suit; in the statute Congress explicitly noted that it has power to enact the act under the commerce clause & 14th Amendment.

· Held: The act is constitutional. Court said what happened to plaintiff was truly local, it was not truly national. Congress made a ton of findings backing up this law and its effect on interstate commerce, but court said findings by congress is not sufficient by itself to sustain its constitutionality and while congress believed this affected interstate commerce, court gets to have the final decision on whether something affects interstate commerce. Said this is regulating noneconomic criminal conduct, and so this case is different than Heart of Atlanta and outside commerce power unless you really tie it to a cross border transaction. In Heart of Atlanta, there was evidence directly showing the effect on interstate commerce—the action being regulated was motels, which is economic in nature; here, they’re regulating non-economic criminal action. So court says if it’s a local rape, local conduct, local people engaged in the rape, it’s not going to fall under interstate commerce – the causal chain, starting from a violent crime (which has always been within state’s police power) to any effect on interstate commerce is too attenuated.
· Rule: Congress may only regulate economic activity with the commerce clause.
· Congress’s Options After Morrison Opinion:
· Government can use spending power to entice states to enforce these laws;
· Let the states regulate this activity;
· Amend the statute to apply to some border crossing (person from one state committing act against person of another state);
· Amend the constitution (very hard to do);
· Keep passing the same kind of law as in Morrison, and eventually court may back down.
· Gonzales v. Raich (2005) – The Controlled Substances Act forbade all manufacture and possession of weed, whether or not it crossed state lines; two CA residents wanted to grow their own medicinal weed, as allowed by state law, and argued their activity was not commercial because the weed wouldn’t be sold. 

· Held: The Act is constitutional and within Congress’s power. (Wickard) Congress can regulate purely intrastate activity that is not commercial, if it concludes that failure to regulate that class of activity would undercut the regulation of interstate market in that commodity. Like the farmer in Wickard, Ps here are cultivating, for home consumption, a commodity for which there is an established, but illegal, interstate market; Congress had a rational basis for concluding that leaving home-consumed weed outside federal control would similarly affect market price and conditions. Court found this case to be indistinguishable from Wickard. 
· Rule: If you are growing a crop, no matter how small, the government can regulate it due to the economic nature and because it is economic.
· Facts different from Lopez and Morrison: Regulate weed here and wheat in Wickard is very similar – has similar effect on commerce added together with all similar growers;
· Similar from Lopez and Morrison: This CSA is almost sounding like a crime control legislation rather than a commerce legislation  
· NFIB v. Sebelius (2012) – ACA says if you don’t have health insurance that meets the minimum requirements you are required to get the minimum which is provided by Obama care (Individual mandate). If you don’t get it, you pay a shared responsibility fee (tax). Government argued this is a regulation of interstate commerce and the N & P clause. 

· Issue: Is the individual mandate regulation of interstate commerce? No. Is it a necessary & proper regulation? No
· Held: Congress can’t force people to buy insurance under commerce clause, and regulating inactivity is not within congress’s commerce power.

· Roberts: (C) To be regulated under commerce clause, it must be activity (not inactivity); inactivity cannot be aggregated (because people not buying insurance are being “inactive” this cannot be regulated by commerce clause); power of commerce clause assumes the existence of commercial activity to be regulated. 
· Text: Certain clauses in constitution give congress right to create something and in another clause give congress the right to regulate that same thing (one clause says congress can coin money, and another says congress can regulate the value of the money). Roberts argued that if regulate means create, constitution wouldn’t have had 2 separate clauses, one saying congress can create something and another saying congress can regulate that same thing, i.e. wouldn’t have drawn a distinction between things congress can both regulate and create. 
· Precedent: People not buying insurance unlike the farmer in Wickard because he was actively engaged in the production of wheat – the individual mandate does not regulate existing commercial activity; it instead compels individuals to become active in commerce by buying a product on grounds that their failure to do so affects interstate commerce.
· Ginsberg Dissent: Congress is regulating activity – those who don’t buy insurance yet still get health services drive up market prices which forces others who do have insurance to pay, and reduces market efficiency and stability; someone who doesn’t buy insurance is actively selecting another form of insurance – self insurance. Also argued that (under (A) in kickstarter) it was cross border because those without insurance buy health care products and those goods are sold and delivered by national companies who transact business across state lines.
· Precedent: In Wickard, the statute at issue there targeted farmer’s failure to purchase wheat in the marketplace, which is an inactivity.
· Note: Under (C) for commerce clause kickstarter, this case adds to our understanding by ruling:

· Congress must be regulating existing activity (NFIB)

· Must be an economic activity (Lopez/Morrison) 

· Aggregation (Wickard and Raich). 
II. Taxing Clause:
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· Baseline Rule: Courts are not in charge of what taxes are going to be, it’s really fundamentally legislative, because courts are supposed to use logic to decide things and follow rules, there’s no real logic when picking what the taxes should be – it’s all politics – legislature doesn’t have to be logical.
· So generally this means courts will not be overturning tax laws very often.
· There’s no requirement government lay taxes only on things that congress has enumerated power to regulate. 
· (A) Courts will not rule on the wisdom of: 
· (1) Congress’s decision to impose a tax, or 
· (2) The chosen tax rate. 

· (B) To be a “tax,” a law requiring payments to the federal government must:

· (1) Raise “some revenue”; and
· Law doesn’t need to raise much revenue and a law is still a tax even if the costs of collection outweigh the revenue raised.
·  (2) Not be a penalty or punishment (ex: fines included in criminal sentences and the civil judgments that accompany infractions like parking tickets). 
· (C) A federal tax must:
· (1) Be uniform throughout the United State; and 
· (2) If it is a direct tax, be proportional to state population
· WON’T BE TESTED

· Bailey v. Drexel Furniture (1922) –  Congress made Child Labor Tax Act which imposes tax of 10% net profits of any factory that employed child labor if employer knowing employs child.
· Held: This is a tax as a penalty, not a tax as an excise and is therefore unconstitutional. Congress’s Intent: (like in Hammer) The act was prohibitory and regulatory in purpose; intent was to prohibit child employment by imposing the consequence of those who engage in it. The Act punished only employers who knew they employed kids; taxed 10% of profit no matter how many kids employed; the labor department inspected factories, not just tax department. 

· Carter v. Carter Coal (1936) (overruled in part on other grounds) – Federal Statute: 15% tax, or 1.5% if company joins industry code. 
· Held: The tax provisions of the law were a penalty not a tax and could not be imposed because the coal was not directly related to interstate commerce and it was enacted as a penalty to compel compliance with the act – the purpose was to coerce people to agree to act. An industry code for coal mines – much higher tax if didn’t join the code and this was not considered a tax – this part of Carter is still good law – that this structure is not valid use of tax power.
· Sonzkinsky v. US (1937) – (cited in Kahriger)

· (B)(1): Upheld a tax on gun dealers even though it only raised $4k a year and probably cost more to administer – in the absence of other punitive features, it could be justified as a tax. Court said every tax will to some extent regulate activity, a tax is not any less a tax just because it has regulatory effect.

· Kahriger v. US (1953) – Congress passed a statute that levied a tax applied to bookies which required them to pay taxes. Issue: Can congress tax the bookie even though he’s not affecting interstate commerce?

· Held: Something must be a tax, but it doesn’t have to be a tax on things that travel in interstate commerce, or a tax only on things that congress has an enumerated power for.
· (1) Raises Revenue: Taxes 10% of amount wagered (there’s no threshold for when tax becomes unconstitutional, just has to raise some revenue). Kahriger argued that the tax produced less than the projected amount for the year and thus did not support a legitimate revenue measure. The Court rejected this and noted that there was less than $100,000 collected from the tax on narcotics, less than $29,000 collected under tax on firearms – won’t defeat finding that something is a tax if it doesn’t raise a ton of revenue. 
· (2) Not a Punishment: The fact that congress knew there was a deterrent effect or even wanted it to be a deterrent effect does not matter – you can have a deterrent effect and that can still be one of your motives and it will still be held to be a tax.
· Proportional to amount made: It’s a percentage of the amount of business done 

· Owed regardless of intent.
· Bookkeeping is often considered illegal/immoral, but does not mean it is more likely to be a penalty rather than a tax because the federal government can and has put a tax on something that’s illegal (important here because bookkeeping was not illegal everywhere at time case was decided – so levying regardless of whether it was illegal/legal in specific state).
· If tax was owed only if doing it in a state that’s illegal, then might raise some red flags, but if it’s not illegal in all states, then it’s allowed.

· NFIB v. Sebelius (2012) – Held: This was a tax, not a penalty. The fact that it was called a penalty in the statute is not dispositive. This was a tax because no scienter requirement; IRS is the agency collecting tax and tax is contained within the tax code; tax like amount because for tax payers who owe tax, its amount is determined by taxable factors like income, number of deponents, etc. Taxes can regulate inactivity.
· (B)(1): The payment procedures of individual mandate raises revenue for the government.

· (B)(2): The constitution does not guarantee that individuals may avoid taxation through inactivity.
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III. Spending Clause:

· Typically, if congress going to spend for the general welfare, courts will not question that – it’s a political question for how going to spend this money.
· The spending does not need to be related to interstate commerce or army or navy or any of the other enumerated powers – clause just said federal government can spend money.
· Congress may impose conditions on state recipients of federal funds where:

· (A) The spending program is in pursuit of the general welfare;

· (B) The conditions are expressed unambiguously;

· (C) The conditions are related to the purpose of the federal program; 
· The condition should be germane to the purpose of the spending program (i.e. the condition needs to have a reasonable relationship to the purpose of the spending). 
· (D) The conditions do not require the recipient to violate the Constitution; and

· (E) The overall bargain must not be coercive upon the recipient. 

· South Dakota v. Dole (1987) – South Dakota has a drinking age of 19. Congress enacted an act where Secretary of Transportation withheld a grant of federal highway funds that would otherwise be given to the state, from states that have a drinking age of under 21. South Dakota argued that the act violates the constitutional limits of the spending clause and violates the 21st amendment. Issue: Whether the condition imposed by federal government on the states is constitutional?
· A: Yes, it’s in pursuit of general welfare since uniform drinking age will reduce drinking and driving, and it’s really for congress to decide what’s in the general welfare (would be VERY rare for court to say something isn’t in general welfare). Court found that the different drinking ages in the states created particular incentives for young people to combine drinking and driving and congress wanted to decrease drinking and driving.
· This factor has never been used to strike down spending and likely never would be.
· B: Yes, this was clear, states knew this money grant was conditioned on raising drinking age.
· C: 

· Majority: Money is for safe highways, and evidence showed that raising drinking age will make highways safer so is directly related. The condition imposed is directly related to safe interstate travel (one of the main purposes behind highway funding); the goal of the interstate highway system has been frustrated by varying drinking ages among the states.
· Dissent: Believed that this is too far removed – may make highways safer but can’t allow something that very tangentially relates to making highways safer. Also, the drinking age is related to a lot of things, not just safe driving. 
· D: The power may not be used to induce states into doing themselves that would themselves be unconstitutional were South Dakota to change its drinking age to 21, the State’s doing so would not violate the constitutional rights of anyone.
· E: Court said it may be possible that the overall bargain is too coercive – doesn’t leave states any realistic option, but this was not coercive because states would only be losing out on a small percentage of a federal funds. Every subsidy when conditioned upon conduct is in some measure a temptation for state to do something but this does not make it coercion; P argued that it’s coerciveness is illustrated by its success its achieved in getting states to change drinking age – SCOTUS rejected and held that just because it’s successful, cannot conclude its unconstitutional.
· NFIB v. Sebelius (2012)
· Roberts: 

· (B): The terms of the Medicaid Expansion act are ambiguous because it’s a new program.
· (C): These conditions, the new additions of people to the Medicaid Expansion, aren’t related to the purpose of the act – majority said they are two different acts.
· (E): The fact that they took away all of the Medicaid funding and not the new additional funding, this was coercive.
IV. Necessary & Proper Clause: 

· Congress shall have the power to make all laws which shall be necessary and proper for carrying into execution:
· The foregoing [Art. I, §8] powers; and 

· All other powers vested by this Constitution in 

· The government of the United States, or

· In any department or officer thereof

· McCulloch v. Maryland (1819) – Second National Bank had been signed into law; there was a huge recession so states started passing laws restricting its power; Maryland enacted a statute requiring bank of US to print bank notes on special paper that could only be acquired by paying state 2% of the value of the notes to be printed – if they didn’t they would be taxed $15,000 a year; Bank refused to pay and continued to print money on unstamped paper; MD sued to collect tax. MD argued that Congress doesn’t get powers through necessary and proper clause, that clause limits Congress’s power and thus “necessary” limits their right to pass laws for execution of powers that are indispensable. Issue: Is creating a bank within the power to “make all laws which shall be necessary and proper for carrying into execution” the federal government’s enumerated powers?

· Held: Congress has the power to create a federal bank, it is an implied power under the necessary and proper clause. 

· Text: 

· If necessary meant indispensable, wouldn’t need “absolutely” to modify it (as shown in Art. 1 §10).
· Art. 8 as a whole is a list of what Congress can do, so it doesn’t make sense that the necessary and proper clause is a limit. 
· Plain Meaning: “Necessary” is generally understood as employing any means to produce and end, not something you can’t do without.
· Structure: 

· MD argued that 10th amendment leaves power to the states, but court rejected and said begin by looking at what powers go to Federal government and states get leftovers – 10th amendment isn’t a limit on government power.
· Necessary and proper clause is open ended language which suggests Framers wanted power of Constitution to be open ended as well. 
· Court interprets Constitution broadly (ex: government isn’t limited to create a post office, they can create laws regarding mail and postage).
· NFIB v. Sebelius (2012)  

· Marshall said the connection is pretty loose between how attenuated the connection must be with the law congress trying to pass under necessary and proper clause with the enumerated power congress trying to say gives them the power to pass this law.
· Ex: Congress can’t force people to buy health insurance and say they have this power based on enumerated power of establishing post offices – the connection under necessary and proper is too attenuated.
· To determine whether necessary and proper being used correctly, look to (bolded): In determining whether the Necessary and Proper Clause grants Congress the legislative authority to enact a particular federal statute, we look to see whether the statute constitutes a means that is rationally related to the implementation of a constitutionally enumerated power.
· i.e. to say law doesn’t fall under necessary and proper clause, the law must be very far stretch under an enumerated right, like example above.
· Dissent: Ginsburg said constitutionally legitimate ends is regulating insurance industry and that’s definitely regulating interstate commerce, and congress’s chosen method of regulating insurance industry is keeping the industry viable, so for Ginsburg, the necessary and proper clause is a fairly intuitive way of handling this.
· Majority: Roberts disagreed with Ginsberg because necessary and proper clause can only be used incidental to the commerce powers, and regulating inactivity is not part of the commerce clause, so regulating inactivity cannot be proper under necessary and proper clause, i.e. Roberts doesn’t agree because since regulating inactivity doesn’t fall within commerce clause, regulating inactivity under N&P clause can’t be done either – i.e. can only use N&P clause to expand on an enumerated power. 
· Kind of faulty reasoning because how can you say you can only use necessary and proper clause when you already have an enumerated power to do what you are trying to do – for example how was it okay to make a bank in McCulloch this wasn’t enumerated.
V. Civil Rights Enforcement Clauses:

· Congress has enumerated power to enact statutes to enforce the individual rights announced in the Thirteenth, Fourteenth, Fifteenth, Nineteenth, Twenty-Fourth and Twenty-Sixth Amendments, subject to (at least) these limitations:

· (A) Except for the Thirteenth Amendment, federal statutes to enforce Civil Rights Amendments must remedy state action, not private action – i.e. this amendment is an exception to the state action requirement, so Congress can regulate private citizens when enforcing this amendment. 
·  (C) Under the Fifteenth Amendment, federal statutes must be rationally related to the goal of securing equal voting rights without regard to race. However, at least some laws that violate the principle of equal state sovereignty are not rational if they are not clearly responsive to current conditions. 
· Two Meanings of “State Action”:

· In General: Constitution is the law governing the government, Constitution is not the law governing private persons, therefore, (with some exceptions) only “state action” can violate constitutional rights, not private action.

· 14th Amendment, §5: Congress has the power to enforce the provisions the 14th Amendment, §1 requires “States” to respect rights, therefore, Congress has power under §5 over “state action,” not private action. 
· The Civil Rights Cases (1883) – Five cases consolidated into one where black people were not allowed to enter theaters or denied the ability to be in a hotel or one woman was unable to sit in ladies’ car on RR.

· Thirteenth Amendment Holding: No state action requirement – Congress can eliminate private slavery. The power in §2 allows Congress to ban slavery and the “badges and incidents of slavery”; private discrimination is not a badge or incident of slavery. 
· Fourteenth Amendment Holding: Civil Rights Act of 1875 (gave rights to every race to have equal ability to enjoy public accommodations) is unconstitutional. It is state action of a particular character that is prohibited by §1 of the Fourteenth Amendment. Individual invasion of individual rights is not the subject-matter of the amendment – i.e. government cannot regulate discrimination by private actors under the fourteenth amendment. Thus, the Civil Rights Act of 1875 can apply only to state discrimination, not private actor discrimination, which is what happened in this case. 

· Rule: If congress wants to pass an act under the 14th amendment, it must be aimed at state action. The legislation that Congress can make is not general legislation on behalf of citizens, it is corrective legislation (legislation that is necessary and proper to counteract such laws that states adopt or enforce which they are prohibited from doing under the 14th amendment).
· Structure: 

· Majority: This is not the federal government’s business, this is the states’ domain and if we let the federal government regulate private citizens, there won’t be any states left – states need to be free from federal influence. 

· Dissent: Strauder says look at the spirit of the 14th amendment and here we’re trying to keep in line with the spirit and put a stop to discrimination. The Constitution governs governments not private persons, so only government action (state action) can violate constitutional rights. The Act is unconstitutional because it steps into the domain of local jurisprudence and lays down rules for the conduct of individuals in society towards each other without reference to any state action or law.

· Precedent: 

· Majority: This case is different from Yick Wo and Strauder because that was state action and this law is directed towards private citizens. Those cases were dealing with state laws and action being challenged; here there’s no state action/law (private institutions acting).

· Dissent: This case is violating precedent – it’s not consistent with the spirit of Yick Wo and Strauder, which was all about prohibiting discrimination and preserving equality. Believed that that the majority ignores the intent of the 14th and 13th amendments which was to protect rights inherent in a state of freedom.

· History: 

· Dissent: Congress passed the law so we could move away oppression. 

· Consequences/Values:

· Majority: Congress would altogether replace the state legislature if we let the federal government regulate private action and states would wither away (consequences); we want to split up the domain of the two governments (values). 

· Dissent: Going to be a lot of discrimination now (consequences); that’s bad because we don’t want there to be discrimination anymore (values). 
· Rule (still good law): The federal government can regulate the state for purposes of the 14th Amendment, but it cannot regulate private citizens through the 14th Amendment (but might be able to regulate private citizens under some other provision/amendment). 

· Heart of Atlanta Motel v. US (1964) – Civil Rights Act of 1964 said that a place of public accommodation cannot discriminate on basis of race – if a place’s operation affects interstate commerce, it is a place of public accommodation; P discriminated by not renting rooms to black people and challenged the statute arguing that the act was unconstitutional and outside scope of commerce clause.

· Held: Act is constitutional. 

· Katzenbach v. Morgan (1966) – P owned a BBQ place that white customers could dine in at but black people could only do take out; P challenged Civil Rights act of 1964 as not within commerce clause; Act said that a restaurant is affected by interstate commerce if it serves interstate travelers or if a substantial portion of its food has moved in commerce; P purchased $70k worth of food a year that traveled through interstate commerce.
· **Sugar Syrup HYPO Class 12 notes.

· South Carolina v. Katzenbach (1966) – 

· Held: Upheld the VRA and preclearance requirement – said going to be deferential and going to allow congress to choose the means if the ends are legitimate, ends is 15th amendment, the means is fine, going to be deferential if congress believes this is necessary to achieve its ends.
· US v. Morrison (2000) – 

· Held: 14th Amendment enforcement power may regulate ONLY state action; States have some immunity from federal regulation in specific settings (e.g., commandeering; 11th Amendment); Commerce Power may regulate private action, but not if it is noneconomic violent crime. Reject: 14th amendment allows them to regulate state action, not private action w/in states.

· Gonzales v. Raich 

· Basic Structure of the Voting Rights Act:

· § 2: Courts may issue injunctions against discriminatory practices.
· § 4(b): 

· Basic formula to decide which jurisdictions are “covered” and require preclearance

· Methods to adjust the basic formula:

· Bail out: 10 years of good behavior;

· Bail in: DOJ proves bad behavior

· § 5: “Preclearance” requirement for any change to voting laws in jurisdictions with a history of voting discrimination.
· Shelby County v. Holder (2013) – (VRA Reauthorization)

· Held: At least with regard to 15th amendment, if there’s a law that treats some states differently than others, in order for it to be rational, the law has to be based on up-to-date data.
· § 4(b): Preclearance formula unconstitutional because it was based on outdated evidence. The number in covered jurisdictions in terms of voter registration and voter turnout is not much different than the rest of the country, i.e. in order for this statute to be rational, must be based on up-to-date statistics. 

· Note: Court isn’t saying statute is subject to higher level of scrutiny. 
VI. Fugitive Slave Clause (Art. IV, § 2, cl. 3): No person held to service or labor in one State, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor (i.e. slaves are not feed by escape to free state), but shall be delivered up on claim of the party to whom such service or labor may be due (i.e. fugitive slaves must be returned). 
· Prigg v. Pennsylvania (1842)* – Pennsylvania had personal liberty law which imposed criminal charges on Prigg who tried to recapture free slaves residing in Pennsylvania. 

· Held: The Pennsylvania law is unconstitutional because it gets involved with people’s property rights. The Fugitive Slave Clause gave special property rights to owners, even though the BOR didn’t apply to the states. Structure: Constitution has fugitive slave clause and so Constitution rule overrides Pennsylvania rue that directly contradicts what Constitution says
Limits on Government Power: Structural Limitations
Limits on States: Supremacy Clause 

I. Preemption:

· Federal statutes trump conflicting state laws (the Supremacy Clause: Art. VI, § 2).
· **Preemption HYPO answers in class 13 notes and page 20 of Chelsea’s outline. 
· Preemption Requires:

· (1) Constitutionally proper federal statute; and

· (2) Conflicting state statute.

· Express Preemption: Congress actually states in the statute that it is intended to preempt state law, or that the federal statute does not intent to preempt state law (Ex: Federal Arbitration Act, ERISA, NLRA). 

· Ex – Chamber of Commerce v. Whiting: Federal immigration statute expressly preempts “any State or local law imposing civil or criminal sanctions (other than through licensing and similar laws) upon those who employ unauthorized aliens.
· Express Non-Preemption Clause – FLSA: No provision of this Act shall excuse noncompliance with any Federal or State law or municipal ordinance establishing a minimum wage higher than the minimum wage established under this Act.
· Implied Preemption: Federal statutes without preemption clause; the Court must determine whether the statute, taken as a whole, implies that certain state laws should be preempted (inquiry includes usual methods of interpretation: text, structure, precedent, consequences, history, and values).
· Implied Conflict Preemption: 

· Direct Conflicts/Impossibility: Occurs when it is physically impossible for a person to obey both federal and state statutes. 

· Ex: Federal law requires cigarette packages to contain warning labels and state law forbids warning labels. 
· Obstacles: It’s possible to obey both laws, but the state law is an obstacle to, or undercuts the effect of, federal law (Ex: Federal law requires cigarette packages to contain warning labels and state law required cigarette manufacturers to include a label reading: “Ignore the Federal Warning, cigarettes are good for you”).

· (1) What is congress trying to accomplish; and

· On exam, we would have to guess as to what the purpose of a statute is based on the history of the statute and our world view. 

· (2) What about the state law is making that difficult?

· Direct Conflict v. Obstacle: Direct conflict is there to help the individual being subjected to two contrary laws; obstacle preemption is trying to resolve federal government’s problem.
· Field Preemption: If Congress chooses to occupy a field, all state laws on the subject are preempted, even if they do not create either type of implied conflict. 

· Something about the federal statute that seems to make it inconsistent for states to do any kind of regulation in this area – looking for statute to be very detailed and on something very important where you’d think that federal government doesn’t want any other states regulating this field. 
· Express Field Preemption: Copyright Act said “no person is entitled to any such right in any such work under common law or statutes of any state” – the statute makes it clear that the Copyright Act occupies the field of copyright or anything like it

· Implied Field Preemption: A court will find field preemption when the statute suggests a clear and manifest purpose of congress to create national uniformity (rare to find implied field preemption).
· Ex. Federal aviation statutes an example of a system so pervasive and important to national interests that it occupies the field, thus state statutes on aircraft noise preempted. 
· Ex: SCOTUS held that by passing the Atomic Energy Act, Congress implied its desire to occupy the field of radiological safety in constructing nuclear plants; a CA statute wouldn’t license nuclear power plants that lacked adequate waste disposal facilities; CA law was held not to be within the preempted field because the state was regulating the economics of the power plant, not its radiological safety.
· Analysis: 

· (1) How expansive are the federal laws (i.e. adding a couple of things or a whole bunch of law to control everything)?
· (2) What’s the field? 

· Is the scope of the law narrow? If yes, then no field preemption; or
· Is scope of the law very comprehensive in that area? If yes, then field preemption.
· McCulloch v. Maryland (1819) – Obstacle Preemption: Congress’s purpose in creating a national bank was to have a federal level bank and MD interfered with that purpose by their law to tax the Federal Bank. The Bank was created for all voters in the US; Maryland’s law was enacted by Maryland voters, so to allow Maryland law to defeat US Bank would be unfair because it would affect non-Maryland citizens who would then be unable to change Maryland law. The MD statute is ruining the financial viability of the national bank. Thus, the MD statute is preempted. 
· Gibbons v. Ogden (1824) – Impossibility Preemption: NY law (law that gave exclusive rights to the NJ governor of a steamboat route) come into collision with an act of Congress (Coastal Licensing Act which allows federal government to give shop owners permission to engage in the coasting trade between states) and deprive a citizen of a right to which that act entitles him, the acts of NY must yield to the law of Congress. Conflict: Federal Law says you can go anywhere; NY law says you can’t go in this harbor.

· Chamber of Commerce v. Whiting (2011) – Express Preemption: Federal immigration statute preempts “any state or local law imposing civil/criminal actions upon those who employ unauthorized aliens.”

· Arizona v. US (2012)
· Section 3: Violation of AZ law if aliens don’t carry correct federal documents.
· Held: Field preemption here because federal immigration regulation was a detailed list/complete system for alien regulation. The federal statutes provide a full set of standards governing alien registration, including punishment for non-compliance; the State law which “forbids failing to complete or carry alien registration document” is within the field occupied by Congress and is therefore preempted. Also, this wasn’t issue of first impression because in Hines case, court said federal government regulates alien-registration, so since there was precedent, court said filed preemption for alien-registration.
· Section 5(c): Federal law makes it illegal for employers to knowingly employ illegal aliens but it does not impose sanctions on the employee side; Congress made a deliberate choice not to impose criminal penalties on aliens who engage in unauthorized employment; the state law enacts a criminal prohibition for an unauthorized alien to knowingly apply for work.
· Held: Obstacle preemption, because the federal purpose for this statute was to combat employment of illegal aliens and didn’t want to piss off other countries over this issue (don’t want to unduly anger other nations) and one way to accomplish this is by not penalizing individuals of other nations, so state law that penalizes individual employees frustrates the purpose of what congress trying to accomplish.
· Section 6: 

· Held: Obstacle preemption because congress’ goal was that these federal officials have discretion and formal procedures for deciding which aliens to be deported, and may decide not to deport them, and don’t want state officials to be able to deport aliens even though federal officials may have decided not to deport that person. Want to have this in the hands of federal professionals because they’re trained in immigration law and they are receiving instructions that come down from the president about sometimes going to want to choose not to deport people for foreign policy reasons and Federal statute says that that discretion exists. If we let a bunch of cops not trained in this field from AZ do it, they’re not going to exercise that same sophisticated level of discretion.

· Dissents: 

· Thomas: He did a straight-forward preemption analysis/principles – disagreed with majority regarding whether this field was occupied and disagreed with majority about what were congress’ goals and whether state laws inconsistent with goals (congress and state both don’t want these people to work and didn’t see how there was an obstacle).
· Scalia: He looked at the power of the states, and said state has this power over who is admitted onto its soil and federal government just can’t mess with that. He takes greater departure from preemption law and says federal government can’t have statutes like this at all.
II. Dormant Commerce Clause Doctrine:

· The idea that the US Constitution trumps state laws interfering with interstate commerce. 

· DCC Doctrine Requires:

· (1) Absence of a federal statute; and 

· (2) State statute that unduly burdens interstate commerce. 

· Dormant Commerce Clause Doctrine: Even if Congress passes no law, state laws may not conflict with the implied US Constitutional principle favoring interstate commerce.
· Note: This doctrine does not have to do with commerce clause so need to separate it from commerce clause – this doctrine deals with state-level protectionism. 
· DCC Doctrine says that states are limited in what they can do, and they are doing something that interferes with US constitution and doesn’t matter whether congress passed a law under commerce clause or not. The theory of this doctrine is that there’s something in constitution itself that prevents state from acting as a protectionist.
· If congress actually passed a law on the subject, then preemption issue;
· If they haven’t, then might have DCC doctrine question.
· Threshold Questions:

· (A) Does a state law burden interstate commerce (i.e. state law must in some significant way make interstate commerce more difficult/prevent transactions from happening)? – The question is whether the state law is bad for interstate commerce itself. If no, done. If yes, go to (2). 

· Burden: State laws that make it impossible or less feasible for out-of-state vendors to sell goods or services in a state, or for in-state vendors to sell goods or services out of state; also arise if state makes its infrastructure unattractive for interstate commerce (ex: law banning trucks over 55 feet long when all surrounding states set a maximum of 65 feet, which could make trucking through that state infeasible)

· Ex (Burden): Agricultural inspection laws for trucks bringing produce out of state; having to have rounded tire flaps on trucks in some states and other states require squared flaps – something has to change at the border; out of state trucks cannot travel on in state highways. 

· Or Ex (No Burden): Sales tax.

· Court wants evidence that there really is protectionism – when dealing with DCC, want evidence that the law will actually favor in-state interests in some way over out of state interests in some way.
· (B) Is the state entitle to enact the state law because it is a participant in the relevant market (i.e. the state is buying/selling something)?
· Doesn’t violate DCC doctrine if the state’s economic influence as a buyer/seller might have effects on interstate commerce. 
· If instead of buying and selling state actually passing regulations that tell private parties what to do, then state is being a regulator and can move to (C) and (D). 
· (C) For a state law that discriminates on its face against interstate commerce: Does the law represent the least discriminatory alternative for achieving a legitimate goal of the state?
· If state law facially discriminates against interstate commerce, law constitutional if:  

· (1) Legitimate state purpose; and

· (2) Least discriminatory alternative.

· i.e. Laws that facially discriminate will be unconstitutional, unless the state can demonstrate that no less discriminatory alternative would achieve the state’s legitimate local interests. 

· Note: Health/quarantine laws seem to be only laws that survive (C).
· (D) For a state law having the effect of burdening interstate commerce, even if neutral on its face: Was the law enacted with discriminatory purpose, or does the burden on commerce clearly exceed any legitimate state purpose behind the law?
· If state law is facially neutral but burdens interstate commerce, law unconstitutional if:

· (1) State has discriminatory purpose; or

· (2) Adverse impact on commerce clearly exceeds any legitimate state purpose.

· i.e. A facially nondiscriminatory law will violate = DCC Doctrine in either of these two situations:

· (1) If the law was enacted for the purpose of hindering interstate commerce (protectionism in disguise); or
· (2) If burdens on interstate commerce clearly exceed any legitimate local benefits. 

· Analysis:

· (A) If yes, go to (B).

· (B) If no, go to (C) or (D) depending on whether law is facially discriminatory or not. 
· Gibbons v. Ogden (1824) – Held: Permits to use rivers. Congress’ power to regulate interstate commerce does not stop at external boundary of a state. Congress’ power to regulate within its sphere is exclusive.
· Hunt v. Washington State Apple Advertising Commission (1977) – North Carolina adopted a statute requiring all containers of apples shipped into the state to display “no grade other than the applicable US grade standard or no grade at all.” Washington state apple growers challenged statute as an unreasonable burden on interstate commerce. 
· A: North Carolina statute discriminates against Washington apple growers because the effect of the statute raises the costs of doing business for Washington apple growers, while leaving NC apple growers unaffected because they are not forced to alter their marketing practices in order to comply with the statute; this burdens interstate commerce. Also important that Washington was responsible for 50% of apples sold within the US, and Washington grades of apples are well-known and have been used for decades. 
· B: NC is regulating because they are not the ones buying and selling the apples. 
· D: This law was facially neutral. 

· (1) Statute has discriminatory purpose, there’s evidence that this was protectionism. But court said not deciding on this ground (court usually doesn’t want to decide DCC case on this ground because court does not want to pass judgment on legislature’s motives – DCC is an area where motive might matter, but court prefers not to go there). 

· (2) The supposed legitimate state interest was to avoid confusion about the grades, and court said the way it plays out is growers are knowledgeable about grading and by time it reaches consumers it doesn’t have state grading on it, so not furthering legitimate state purposes. Also, the statute allows marketing of containers of apples with no grades at all – clearly that does not eliminate the problems of deception and confusion of different grades, it just deprives purchasers of all info about the quality of the apple containers. The statute takes from Washington the economic and competitive advantages they earned through their expensive inspection and grading system; apple brokers prefer the Washington system over the USDA because it has better consistency, color, and inspection; the statute had no similar impact on NC apple industry and is therefore discriminatory. Also, NC statute levels the playing field between apple growers which is advantage for the NC producers because Washington growers would enjoy a distinct market advantage normally, over the NC growers where the Washington grade is superior; but with the statute, Washington apples that would qualify for the Washington superior grade will now be given the same grade as the top local apple because they all have to be graded with the USDA sticker.

· Also, court found there were nondiscriminatory alternatives that NC could enact instead of just banning Washington’s apple grades; they could permit out of state growers to use their state grades only if they also use the USDA labels, for ex.
· City of Philadelphia v. New Jersey (1978) – A New Jersey law prohibited the importation of solid or liquid waste that originated or was collected from outside the state. The stated purpose of the statute was to protect the quality of the environment of New Jersey. Private landfill operators argued statute was unconstitutional.
· A: Yes, since statute says out of state people can’t ship waste here (this is most obvious ex of burden), so it burdens interstate commerce by not allowing waste from other states to come into NJ.
· What about fact that this is garbage? If you’re a landfill operator or waste management company, then answer is yes, still involved in commerce.
· B: The state is not operating landfill or buying or selling things that go in landfill, it’s just issuing decrees of what is done with landfills so acting as a regulator, not market participant.
· C: Statute explicitly says no out of state waste, there was nothing, apart from the fact that the waste came from out of state, that was the reason for NJ’s law. Court said virtually per se that it’s unconstitutional if statute facially discriminates against interstate commerce. 
· (1) There was legitimate state purpose because they were concerned about health and safety and don’t want landfills to overflow. 

· (2) Could’ve been less discriminatory alternative by regulating amount and kind of waste going into landfill. This statute isn’t this a health/quarantine situation because it wasn’t that there was a particular virus or bacteria in out-of-state trash, state was really motivated by supply. The harms caused by waste arise after its thrown out and at that point, NJ waste is the same as out of state waste; unlike an inherently dangerous item being transported into the state, the waste is not inherently harmful and thus out of state waste is indistinguishable from NJ’s own waste.

· Dissent: This case is indistinguishable from quarantine cases. Under quarantine case precedent, NJ can make a law about germ infected rags or diseased meat to be thrown out within the state and also prohibit such items from importation from other states for the purpose of disposal. The fact that NJ has to also throw away its waste in its own dumps does not mean that NJ cannot stop importation of more waste into the state.
· Camps Newfound/Owatonna v. Town of Harrison (1997) – Camps operated a camp in Maine and charged a $400 per camper weekly tuition. The majority of its campers are out of state children. Maine's tax scheme exempts charitable institutions incorporated in the state, and provides a more limited tax benefit for institutions which principally benefit non-Maine residents so long as their weekly service charge does not exceed $30 per person. Ineligible for any exemptions, Camps challenged the constitutionality of Maine's tax exemption statute. 
· A: Since serving primarily out of state, there’s a burden because have an entity in Maine that wants to serve out of state clients and state law is burdening that – the amount of money in taxes could really affect the way they do business. Also, like in Heart Atlantic Motel, even if a business is purely local, if interstate commerce feels the pinch, it does not matter how local the operation is when it applies the squeeze – limiting access of nonresidents to summer camps creates a discriminatory impediment to interstate commerce; although the camp here might have an insignificant impact on commerce of the entire nation, the interstate commercial activities of nonprofit entities as a class (like in Wickard) are unquestionably significant.

· B: State wasn’t buying or selling anything, so wasn’t type of transactions that would qualify state as market participant – a tax exemption is not the sort of direct state involvement in a market that falls within the exception (so now know the market participant definition is fairly narrow, state must be buying or selling something).
· Dissents saying giving tax deductions to non-profits is like being a buyer because choosing to give these non-profits money, but when we think about things government does when it regulates society (passes laws and imposes taxes), it’s a historically long-recognized method of regulation, but it seems more indirect – its several steps removed from state actually buying or selling something.
· C: It was facially discriminatory – if serve people out of state = no tax break; if serve people in state = tax break – state isn’t trying to accomplish anything that it has to limit tax break to these people. The state law gave a real estate tax exemption to charities within the state but for institutions that are operated principally for the benefit of not residents of Maine, a charity gets a more limited tax benefit and only if the charge for participants enjoying the institution was <$30.
· 1. Charities are a legitimate state purpose. 

· 2. Not least discriminatory alternative because the state could give tax break to all charities.

Limits on Federal Government: Federalism 
I. Commandeering (Won’t be tested): If federal government passed laws that commanded states to pass certain laws, they cannot do that, instead they can pass their own laws and apply supremacy, but they cannot pass laws telling states what to do.

II. Tenth Amendment:

· US v. EC Knight (1895)* – Involved the Sherman Anti-trust act which said you can’t have a monopoly; here, American sugar refining Co. had 60% of market and wanted to buy for Pennsylvania shops which would give them 89% of sugar market; Company argued that Congress cannot regulate this because sugar factory is within one state (it physically sits in a state).
· Held: It only becomes commerce within Congress’s control once it has been sold; manufacturing is not within the commerce clause. 
· Hammer v. Dagenhart (1918) * – Congress passed statute saying no producer or manufacturer shall ship in interstate or foreign commerce products of mines that employ kids under 16 or products of factories that employ kids under 14; P & his kids worked at company that announced it would be laying off underage workers.
· Held: Commerce clause does not give Congress authority to control state since their exercise of police power—the clause gives them authority only over purely federal matters (same as above). The grant of authority to Congress over a purely federal matter was not intended to destroy the local power always existing and carefully reserved to the states in the Tenth Amendment to the Constitution.
· US v. Darby (1941) – States current understanding of what to do with the 10th amendment: Says it’s not a limit on what federal government can do, once we figure out what federal government can do (without reference to 10th amendment), everything that is not within US’s power, states can do that.
· To answer question of whether congress has power to pass a law, don’t look at the 10th amendment to answer that question – the 10th amendment is not an enumerated power of the states, 10th amendment just says the states get the leftovers—it does not act as a limit on federal power. The Tenth Amendment states but a truism. It does not deprive the national government of authority to resort to all means for the exercise of a granted power which are appropriate and plainly adapted to the permitted end.

III. Federalism as an Interpretive Tool for Enumerated Powers:

· Looking at how idea of federalism affects the interpretation of the enumerated powers.
· Judges may choose to interpret an enumerate power more or less narrowly in order to give more (or less) powers to the states based on their ideas/concerns about federalism, i.e. may choose to interpret an enumerate power either to take power away or give more power to the federal government. 

· Going from the fact that states exist, we have decisions saying that that means the federal government can’t do certain things:
· Constitutional Structure Includes States: The preservation of the States, and the maintenance of their governments, are as much within the design and care of the Constitution as the preservation of the Union and the maintenance of the National government. The Constitution, in all its provisions, looks to an indestructible Union, composed of indestructible States.

· Why federal judges might be concerned about the states/federalism:
· How they view the structure of the constitution;
· Concerned about wanting to preserve the historic spheres of state sovereignty;
· Believe federalism protects the liberty of the individual.

· Federalism and Commerce Clause Cases:

· Jones and Laughlin: Said it’s okay for congress to pass NLSA – that’s within congress’s power.
· Darby: About FLSA, not nearly as big as Jones company, about a saw mill in Georgia, but what you pay your workers will affect price of lumber ultimately going to ship across state lines so that’s within congress’s commerce power.
· Wickard: Going to tell farmer how much they can grow because want to control supply of this commodity that is routinely traded across state lines.
· Heart of Atlanta & Ollie’s BBQ: Applying this same idea to how restaurants and hotels operated, because if race discrimination in these places, it’s going to affect people’s willingness to travel interstate.
· Lopez and Morrison:

· GFSZA: Court says no, that’s beyond the pale.
· VWA: Can sue someone who commits act of violence against women, court says that’s not acceptable.
· We can reconcile these cases with previous cases by looking at those two regulating non-economic activities – the activity actually being regulated in older cases was commercial, it was economic, add it together, then it has substantial effects on other states, but at least at its core, it had something economic about it, but acts of violence or gun possession, the underlying act isn’t commercial.
· Morrison – this is a law that’s regulating acts of violent crime, and regulating violence and regulating crimes has historically been regulated by the states, and if that’s the case, then that’s a reason for leaving this to be left regulated by the states (and letting congress do crime control under the commerce clause can really lead to a slippery slope) 

Limits on Federal Government: Separation of Powers 

· To decide if a branch of the federal government has violated separation of powers, courts may consider some or all of the topics in this (non-exclusive) list:

· (A) Does the Constitution’s text explicitly or impliedly assign this function to a particular branch?

· (B) Is a branch seeking to perform functions outside its usual areas of responsibility?

· A branch may violate separation of powers if it performs functions beyond its assigned powers (also called arrogation of power). Ex – Zivotofsky v. Kerry: Congress acting in the executive power.  

· (C) Will the challenged action of one branch interfere with the ability of other branches to perform in their usual areas of responsibility? 
· The branch may violate separation of powers if it performs a function within its branch’s usual area but in ways that hinder the other branches.

· (D) Does one branch have greater institutional competence for the function?

· Ex: Policy that needs line-drawing (i.e. choosing a speed limit): Courts = bad for this job; President = bad for this job (arbitrary since 1 person); Congress = perfect for this (many people who represent different regions in the nation).

· (E) Consider various methods of constitutional interpretation.  

· Ex: Congress declares war – this is okay since this is an enumerated power of congress.

· Ex: President declares war. Art. II (president’s power) doesn’t explicitly say president can declare war, so how do we know whether/not its constitutional?

· Structure: Power given to one branch (Congress) implies cannot be given to another. 

· History: Has a president ever declared war?

· Consequence: If both branches can declare war, inconsistency in government may arise. 

· Executive Order: A written document from the President containing instructions to employees and agents of the executive branch. Examples:

· Executive Order 13641 (April 5, 2013): Adjusting certain executive branch salaries.
· Executive Order 10925 (March 6, 1961): Requiring government contracts to include clauses forbidding race discrimination by contractors and requiring contractors to take “affirmative action” to eliminate race discrimination.
· Executive Order 9066 (February 19, 1942): Instructing the military to designate areas within the US “from which any or all persons may be excluded”.

· HYPO: Could congress set wages for executive employees, i.e. tell presidents what the janitor’s salary can be?

· Yes, under necessary and proper clause, congress can pass laws that can be used to carry into execution the powers that are vested in other officers – executive power is vested in the president, but congress can pass laws about the president. So, at least in an area where congress can pass laws, congress can pass laws telling president what to do and president has to comply with that.
· Youngstown Sheet & Tube v. Sawyer (1952) – President Truman issued an executive order which said that the secretary of commerce can take possession of all such steel plants that were on the verge of strike; Truman said that Congress could, if it wished, reject the course of action he took; Congress did nothing; steel mills sued (Executive Order: The Secretary of Commerce is hereby authorized and directed to take possession of all or such of the steel factories as he may deem necessary in the interests of national defense; and to operate or to arrange for the operation thereof). Issue: Does it violate separation of powers when the president seizes steel mills, even though it’s okay when congress does it?

· Proposed Textual Support for Presidential Power to Seize War Industries: 

· Vesting Clause: The executive power shall be vested in a President of the United States of America. President lawyer says president can do this under vesting clause – majority says that executive means they can execute the laws, not make the laws.
· Commander-In-Chief Clause: The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several states, when called into the actual service of the United States. 

· He’s commander in chief of the army, navy and militia, not the country, he gets to issue militia orders, but this is an order about civilian factories, so court is not willing to give super broad reading of what it means to be a commander in chief. 

· Here, this wasn’t related to being commander in chief, it was too closely related to civilian activities.
· The Take Case Clause: The President shall take care that the laws be faithfully executed. President argued he has a lot of leeway to figure out how laws faithfully executed – choose the means for how laws be faithfully executed. But that interpretation is so broad, like the vesting clause, that this could encompass anything. Congress passed laws about when you can seize a steel plant, president is doing something different, how is that faithfully executing the laws if you’re doing something different?

· Inherent (Emergency) Power: No specific text. 

· All of president’s textual arguments failed so if going to win, it has to be on a structural idea – he argues here that president has an inherent power when there’s an emergency that he can do things that are unenumerated and he can do those things because he needs to protect the safety of the citizens. 

· Majority: Violates separation of powers. Reasoning: (text & structure) analyzed Art. II as though it was President’s enumerated power; no express language gives President this power; seizures look like lawmaking because this is something congress has been actively making laws about and only Congress has power to make laws. Says president is not a lawmaker, and seizing decisions are lawmaking – but how do we know seizing is lawmaking rather than something else? This is weakness of the opinion, he basically says this just looks like lawmaking to him. 
· Jackson’s Concurrence – Theory of Congress/President Interaction: 

· Zone 1 – President acts pursuant to statute: Presidential power at its maximum. “If the President’s act is held unconstitutional under these circumstances, it usually means that the Federal Government as an undivided whole lacks power.” Here, there is clearly no congressional authority for this seizure.

· President gets all his own powers and all the powers Congress gives him by authorization; if branches are in agreement, there is no separation of powers problem but there might be an individual rights problem (ex: a seizure of property executed by the President under an Act of Congress would be supported by the strongest presumptions and burden of persuasion would rest heavily on anyone who would attack it).
· Zone 2 – President acts while congress is silent: Zone of twilight requiring ad hoc adjudication. “The President can only rely upon his own independent powers. Congressional inertia, indifference or quiescence may sometimes enable, if not invite, measures on independent presidential responsibility.”
· Looking at whether president doing something that’s reasonable, and if congress has exhibited inertia, indifference, or quiescence, then going to say they were fine with president going forward

· President gets only his own powers

· Congress & President might have concurrent authority—any test of power in this category depends on the events at issue.
· Application: Congress has denied this power through three different statutes that are inconsistent with the President’s Executive Order (Selective Service Act, Defense Production Act, and Taft-Hartley Act); none of these were invoked and the President cannot claim that his action was necessary because Congress failed to legislate on seizures of industrial property.
· Zone 3 – Presidential power at its lowest ebb. “Courts can sustain exclusive Presidential control only by disabling the Congress from acting upon the subject.”
· President will only win in these cases if court said congress overstepped its powers.

· President gets only his constitutional powers minus any constitutional powers of Congress over the matter.
· Courts can only give Presidential power in this case by disabling Congress from acting upon the subject and it must be scrutinized with great scrutiny.
· Ex – Zivotofsky: Falls in this zone – President is denying citizen a choice Congress wants them to have.
· Application: History shows Congress expressly rejected giving President this power.
· Said there’s 3 statutes, president can seize in these 3 situations, president didn’t, so if don’t seize under those 3 laws, then congress is silent. So had to look beyond face of the statute and at the legislative history to determine what congress intended with those 3 statutes – all justices in majority said congress was actually thinking about the situation in this case and they therefore weren’t being silent, they were saying these are the 3 situations where can seize property.
· Clark (concurring in judgment): Is president allowed to take unenumrated actions? 

· Majority = No (limited to powers in Art. II)

· Clark = If there is an emergency, President can act under unenumerated powers if Congress doesn’t have a law on it; his view fits under Zone 2 (if Congress is silent, President can do what he wants).
· Douglas (concurrence): Institutional incompetency: Who (what branch) would be best at making this decision; textual reading of the Takings Clause of 5th Amendment in light of taxing and spending clauses show that the seizure was legislative.
· Frankfurter (concurrence): Courts out not to referee inter-branch conflicts if they can be avoided – here it can’t be avoided because Congressional action ruled out this seizure.
· Vinson (dissent): Government should be able to act in the public interest, including President doing unenumerated things.
· Zivotofsky v. Kerry – Congress passed the Foreign Relations Authorization Act which said if a US citizen born in Jerusalem requests the record of birth to be Israel on their passport, the Secretary of State must do so; before this act, the state department puts the name of the country with sovereignty over the place of birth; because Jerusalem is not recognized as being Israel’s, employees record people born in Jerusalem as Jerusalem; the President has the power to recognize, and president didn’t recognize Israel as having sovereignty over Jerusalem, so didn’t want people born in Jerusalem to have Israel on their passport. 
· Held: The problem with the act is how congress exercised authority over passports – it was improper for Congress to aggrandize its power at the expense of President’s branch by requiring the President to contradict an earlier recognition determination in an official doc (passport). 
· Text: Plain meaning of recognition is a formal acknowledgement that a particular entity is ready for statehood. President has ability to appoint ambassadors (reception clause), so infer from this that president has power to recognize foreign governments (including their territorial claims) – if he receives ambassadors that means he gets to decide which foreign nations he gets to recognize. 

· Structure: President is better positioned to take decisive action necessary to recognize other states in international law; only the executive has characteristic of unity and with that comes the ability to exercise decisions, activity, secrecy and dispatch. Said really want one person making these choices – want one voice, and since it’s president, one person, versus congress speaking with all these different chambers, it makes more sense to make this an executive function rather than congressional function.
· Exclusive Presidential Powers: 

· Text: The President shall receive ambassadors and other public ministers. 

· Inferred: Exclusive Presidential power to recognize foreign governments (including their territorial claims). 

· Inferred: Congress may not legislate in ways that interfere with president’s recognition power. 

· Rule: The power to recognize foreign governments is under exclusive executive control (this case falls under Jackson’s Zone 3 rare area where congress did not have power to pass law in that area, i.e. it’s in exclusive presidential control).
I. Judicial & Legislative:

· Marbury v. Madison (1803) 
· Judicial Review: For anything to be heard in court, must have a justiciable dispute (something that we’ve determined may be heard in a court). Also, the Supreme Court has the power to decide if statute is constitutional or not.
II. Legislative & Executive:
· How to analyze if Congress is the one acting:

· (1) Does congress have source of power to pass the law?

· No? ( Law is unconstitutional. 

· Yes? ( Go to (2). 

· Ex – Zivotofsky v. Kerry: Art. I § 8, cl. 4: Congress can establish rules of Naturalization and has necessary and proper clause (necessary for congress to be in charge of passports and to determine naturalizations – this is congress’s necessary means to an end).
· (2) If congress has the authority to pass the law in question, is there a limit?

· Ex: Structural limit- separation of powers – Zivotofsky v. Kerry: Art. II gives president power to receive ambassadors and therefore he gets to recognize countries; congress cannot act to undo what the president recognizes. 

· Youngstown Sheet & Tube v. Sawyer (1952) (above).
Limits on Government Power: Individual Rights
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Equality Rights: Equal Protection Clause 
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· (A) Identify a burden distributed unequally;

· Strauder: Inability to serve on a jury;

· Yick Wo: Denial of a license to operate a laundry in a wooden building;

· Skinner: Involuntary sterilization;

· Korematsu: Exclusion from one’s home and relocation to an internment camp;

· Lee Optical: Prohibition on fitting lenses into frames without a prescription;

· Loving: Denial of a marriage license.

· Brown v. Board of Education & Loving: Burden of social stigma and subordination that falls on racial minorities and not on white people.

· No Unequal Burden – Palmer: Closure of all of city’s public swimming pools to avoid desegregation.

· No burden because neither black nor white people had access to swimming pool. 
· (B) Identify the classification used by the law: Government actions that classify people into groups, at least one of which experiences a burden and at least one of which does not. 
· (1) Facial Classifications (“Disparate Treatment”)
· On its face, the law treats people differently depending on [Trait X]. 

· Example: “Firefighters must be male” 

· “The rule imposes disparate treatment on women” i.e., it treats women differently.
· “The rule imposes disparate treatment on the basis of sex.”  
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·  (2) Non-Facial Classifications (“Disparate Impact”)
· Law is neutral on its face with regard to [Trait X], but in practical operation it has more impact on a group characterized by [Trait X].

· Example: “Firefighters must be over 6 feet tall”

· “The rule has disparate impact on women.”

· “The rule has disparate impact on the basis of sex.”
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· Examples:

· Strauder: Basis of race;

· Korematsu: Basis of national origin;

· Lee Optical: Basis of occupation.

· Disparate Treatment Cases: If the law imposes disparate treatment, basically going to assume, that that was intentional.
· Disparate Impact Cases: If have this, without disparate treatment, then look for discriminatory purpose or absence of discriminatory purpose (if no discriminatory purpose = rational basis).
· No Disparate Impact but Equal Impact: If impact is equal, not EP violation (ex: Palmer closing down all pools, white and black pools).
· Prima Facie Proof of Discriminatory Purpose:

· Burden: Prove that government action was because of, and not in spite of, its disparate impact on a protected class (Feeney).

· Methods May Include: 

· Clear Pattern of Impact: Clear or stark pattern unexplainable on grounds other than discrimination (rare to be sufficient by itself; must be as bad as in Yick Wo);
· Historical Background (past discrimination in the community; perceived problem leading to the policy);
· Procedural Irregularities in adoption of policy;
· Substantive Irregularities in the chosen policy (policy deviates from other laws);
· Legislative history.
·  (C) Select the proper level of scrutiny for the burden and the classification.
· (1) Rational Basis Scrutiny 
· Test:

· (1) Is there a legitimate government interest?

· (2) Are the means reasonably related or rationally related to that interest?

· The law only needs to be reasonable or in the sense of having a reason (i.e. some rational basis). It doesn’t have to be a good reason, so long as it’s not an irrational one.
· (2) Heightened Scrutiny 
· (a) Strict Scrutiny 

· (1) Is there a “compelling” government interest?

· (2) Are the means “narrowly tailored” to that interest?

· There must be very good reasons to justify to the law. Strict scrutiny is far less tolerant of under- and over-inclusiveness, and typically requires that government use the least discriminatory alternatives.

· (b) Intermediate Scrutiny 

· (1) Is there an important government interest?
· (2) Are the means substantially related to that interest?

· Important Government Interests in Sex Cases:

· NOT Important (partial list):
· Anything illegitimate (i.e., insufficient for rational basis/flunk rational basis standard); ex: animus (we don’t like you)
· Enforcement of traditional sex roles or stereotypes (VMI – state argued it was important to perpetuate traditional gender roles)

· Mere administrative convenience (Frontiero)

· Important (partial list):
· Anything compelling (i.e., sufficient for strict scrutiny); ex: winning the war (Korematsu)
· Health & safety

· Fighting poverty

· Affirmative Action towards equal employment opportunity (Johnson v. Santa Clara County)

· Substantial Relationship in Sex Cases (Consider): 
· Sex-neutral alternatives
· Under- and over-inclusiveness
· Genuine biological difference
· Reliance on stereotypes
· Perpetuation of stereotypes
· Extent of the burden
· Case-specific factors (e.g., military, immigration)
Effects of Deciding a Right is Fundamental
Fundamental right? If yes ( Enumerated or unenumerated right?
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· What we know is a fundamental right:

· Procreating (Skinner)

· Teaching children German (Meyer)

· Marriage (Loving)

· Voting (Harper)

· What we know is not a fundamental right:

· Freedom to enter into contracts (Lochner)
· Suspect & Quasi Suspect Classifications (i.e. heightened scrutiny is more likely for classifications based upon characteristics that are):
· Shared by a “discrete and insular minority” (Carolene Products n.4);
· Discrete: Can easily separate from others; Insular: Ghettoized.
· Historically-used bases for invidious discrimination;
· Indicators of status rather than conduct;
· Inborn or immutable traits;
· Readily perceived or ascertainable;
· Shared by a politically powerless group;
· Not valid proxies for individual worth (what this means is is this a valid reason to discriminate against people).
·  (D) Apply the appropriate level of scrutiny:
· (1) Strength of government interest (WHY) 

· (2) Tailoring (HOW)

· (A) and (B) help identify the alleged inequality. These factors determine, in item (C), which level of scrutiny will be applied in (D). 
· Note: On exam, if there’s a classification where there’s been a definitive ruling that says this classification goes in a specific scrutiny category, then just analyze it under that scrutiny category. If dealing with a group where there hasn’t yet been a ruling on it, and think there’s some plausible argument to try and ratchet it up to higher level of scrutiny, then that’s when it makes sense to go through quasi-suspect factors.
[image: image8.png]Hogniensd
Sy

Level Used for Gov't Burden

Ravew

Reasonatly retac”





Levels of Scrutiny in Court Opinions: 
	Features Commonly Seen in Rational Basis Cases
	Features Commonly Seen in Heightened Scrutiny Cases

	Court accepts the governmental purposes offered by attorneys during litigation 
	Court seeks to determine government’s true purposes for enacting law 

	Court hypothesizes purposes for the law not evident from its face or its legislative history 
	Courts unlikely to invent its own purposes as a way to salvage the law

	Court considers only the rationality of the governmental justification, without regard to the burden imposed on the individual 
	Court contrasts the government’s interest with the burden imposed on the individual 

	Court need not consider less discriminatory alternatives
	Court requires government to use less discriminatory alternatives

	Court is highly tolerant of over-inclusiveness and under-inclusiveness 
	Court is troubled by over-inclusiveness and under-inclusiveness

	Court does not require much proof that the challenged law will actually work 
	Court carefully considers whether the challenged law will serve its stated purpose 

	Court is not concerned with the social message conveyed by the law
	Court objects to laws that reinforce invidious stereotypes about groups 

	Court emphasizes separation of powers, federalism, and the value of legislative experimentation and change
	Court emphasizes supremacy of constitutional rights and the value of eternal principles

	Court says it is not using heightened scrutiny
	Court says it is not using the rational basis test

	Court uses words like “deference,” “reasonableness,” and “rationality”
	Court uses words like “strict,” “stringent,” and “heavy burden”


· Strauder v. West Virginia (1879) – Virginia Statute said “all white male persons who are 21 years and who are citizens of state are able to be jurors”.

· Held: Not preventing the juror eligibility statute to discriminate whatsoever (i.e. can delineate qualifications for serving on a jury), but the statute cannot discriminate on the basis of race. The 14th Amendment intended only to apply to discrimination based on race/color, so that’s why the statute could discriminate based on other grounds. 

· Pace v. Alabama (1883)* – Court upheld law prohibiting interracial cohabitation; it did not violate equal protection because it applied equally to black and white people.

· No Differential Burden: In a law that criminalized cohabitation by mixed-race couples because neither white nor black people were allowed to cohabitate with an opposite-race partner. 
· Yick Wo v. Hopkins (1886) – SF ordinance required all Laundromats in wooden buildings to get permit from board of supervisors; 200 Chinese applied for permits and all were denied; 80 white people similarly applied and all got approved; P was Chinese and was fined for not having a permit.

· Held: The SF ordinance violates the 14th amendment as applied by the administrative bodies.

· Plessy v. Ferguson (1896)* – Louisiana Separate Car Act required RR companies to give separate accommodations to different races riding in their RR cars; Plessy was assigned to a RR car based on his race and was charged for refusing; Plessy argued that the act was unconstitutional because it conflicted with the 13th and 14th amendment. Plessy argued that the same justification allowing the state to provide separate but equal accommodations will also authorize them to require separate cars for persons with different hair color or requiring different races to walk on different sides of the street.
· Held: The Act is constitutional – no equal protection violation. The law doesn’t violate the 13th Amendment because it just says they need to travel in different cars, it doesn’t imply slavery. The law doesn’t violate the 14th amendment because it doesn’t imply that one race is inferior to the other – this law is for the public welfare like the slaughter house statutes. 

· No Differential Burden: Of Louisiana’s Separate Car Act because both white and non-white people rode in cars lacking the presence of the other. 
· Buck v. Bell (1927) – Virginia passed law that said imbecile women can be sterilized; Carrie Buck’s proof that she was an imbecile: mother was institutionalized, her child seemed to have feeble mind.
· Held: The act is not unconstitutional. The Court distinguished from the Jacobson case (which held a state statute requiring vaccinations was constitutional) – reasoned that both statutes work to make sure the community/public is healthy (bad argument).
· US v. Carolene Products (1938) Carolene also claimed violation of due process clause, but court rules it doesn’t because: First, precedent involved similar product and court just following that; Also, under Lochner, government had to have good reason for what it’s doing and there must be good reason for passing a law, but court was willing to say this was good for public health because: (1) There’s a presumption of constitutionality; and (2) There’s actually good evidence in legislative record that filled milk is bad for health (today, congress doesn’t have to prove it’s a health law, people don’t have freedom of contract so congress can regulate what you buy or sell).

· Rational Basis Review: The existence of facts supporting the legislative judgment is to be presumed, for regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless, in the light of the facts made known or generally assumed, it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.

· Rational basis: Did congress have a rational basis in passing law (rational means they have a reason for it – doesn’t have to be a good reason, just can’t be a reason that’s insane).

· If congress thinks this is bad for health, going to presume facts supporting that judgment of congress and going to assume there’s some rational basis. So if it’s possible that this law was rational, then we’re going to assume congress is right (about filled milk being bad for public health) – court is not getting into business of whether this was a right law, just going to assume it’s correct.

· HYPO: What if D actually had evidence that congress was buckling to members of congress (not actually because of public health but as a political favor). Can this evidence come in to affect decision?

· The fact that congress was doing special favor doesn’t matter, are there any facts that could be assumed to demonstrate that bad for public health, then law will not be overturned.

· Footnote 4: The presumption of constitutionality might not apply in cases involving:

· (1) Legislation that appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments; 

· Statute on its face falls within a specific prohibition of the constitution (i.e. an enumerated right – freedom of speech, religion, etc., but if it’s an unenumerated right, then not automatically higher scrutiny).

· (2) Legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation such as restrictions upon the right to vote; restraints upon the dissemination of information; interferences with political organizations; or prohibition of peaceable assembly (law affects right to vote, or assemble and protest, or talk about issues).

· (3) Statutes directed at particular religious (Pierce v. Society of Sisters) or national, (Meyer v. Nebraska) or racial minorities because prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities. 

· Laws that are directed at discrete and insular minorities – because when there’s prejudice against some minority group, that might mean that the political process cannot fix the problem. If political process isn’t going to work because there’s prejudice or voting or free speech violated, then judges going to more strictly evaluate the statute.

· Strict scrutiny:

· Need really good reason to have passed the law;
· The government’s ends must be compelling and means must have been narrowly tailored to achieve that end.
· Skinner v. Oklahoma (1942) – Statute: Defendant will be sterilized if convicted of a third felony involving moral turpitude. Statutory exceptions: No sterilization for felonies involving moral turpitude if they are related to alcohol prohibition, tax evasion, embezzlement, or political offenses (these exceptions clearly favor while collar crimes).

· Held: Ability to procreate is a fundamental right. If court decided this as a due process case, then be squarely faced with possibly having to overturn Buck v. Bell, because case doesn’t go this due process route, they leave it alone. 
· Says laws that unequally allocate fundamental individual rights have heightened judicial scrutiny. 

· Did Skinner court fit this case within an exception under Carolene products FN? Caplan thinks that laws that unequally allocate fundamental individual rights are given higher level of scrutiny (so basically new category under Carolene products FN).
· Hirabayashi v. US (1943) – Two native born Americans of Japanese immigrant parents were convicted of violating the curfew imposed by General DeWitt pursuant to President’s executive order; the same law imposed curfew to all alien Germans and alien Italians, but all people of Japanese ancestry (even American citizens).

· Held: The discriminatory order by General DeWitt is constitutional. Judicial Scrutiny: Because racial discriminations are in most circumstances irrelevant and therefore prohibited, it by no means follows that they are not relevant during wartime. Pretty clear using rational basis test – saying people who’re in charge of national defense, they’re subject to rational basis – said race discrimination is usually irrational, but during war time, going to say it’s rational.
· What made the curfew rational? Said curfew was meant to prevent Japanese from being out at night because that’s when bad things/sabotage happen.

· Korematsu v. US (1944) – P convicted in DC for remaining in SF contrary to the Civilian Exclusion Order (which said that all persons of Japanese Ancestry should be excluded from that area and need to report to an internment camp).

· Held: The order is constitutional. Judicial Scrutiny: It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single racial group are immediately suspect. That is not to say that all such restrictions are unconstitutional. It is to say that courts must subject them to the most rigid scrutiny. Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can. Exclusion order satisfies strict scrutiny – Not courts place to question military’s decision making and what they feel is necessary in times of warfare. During war, the power to protect must be heightened in line with the threatened danger; the court cannot reject the judgment of the military that there were disloyal Japanese-American members of the population. This order was constitutional because the military is in the best position to decide laws based on threat to safety during wartime. Consequences: We could lose the war; Structure: Military should decide.

· Roberts Dissent: Case should be analyzed as detention in concentration camp, not as mere “exclusion”. 

· Murphy Dissent: Orders are racist and not required by military necessity. Less restrictive methods were available.

· Jackson Dissent: No adequate showing of necessity. Military officers might have to do unconstitutional things, but federal judges should not enforce them. 

· Shelley v. Kraemer (1948) – Homeowners signed a covenant which said that for the next 50 years they wouldn’t sell property to non-white person; Shelley (black) bought house on property subject to this covenant; Kramer (neighbor) sued to enforce the restrictive covenant; Shelley argued it violated 14th amendment. 
· Held: These covenants violate equal protection. The state action in this case came from the judiciary enforcing the covenant. While enforcing of all covenants is facially neutral, the actual effect of enforcing these racially discriminatory covenants will violate the constitution. The purpose of the agreement (to exclude black people from buying property) are secured only by state court enforcing the private contract (covenant), but for the intervention of state courts, P would have been free to occupy their home without restraint.
· Note: Cases different enough that ruling here didn’t overrule Plessy and Pace.
· Concern that enforcing contract was a form of state action, then there’s the worry that every contract entered into would have to comply with the BOR (Ex: Confidentiality agreement – if government doing that, then violation of First Amendment).
· SCOTUS has never formally weighed in on the scope of Shelley v. Kraemer, but lower courts have held that Shelley is limited to its facts.
· Railway Express Agency v. New York (1949) – NY had law barring trucks form displaying ads other than for the business that owned that particular truck; the state justified the act stating mobile advertisements were a distraction to drivers and therefore a traffic hazard; RR Express was a trucking company that sold advertisements on its vehicles. 
· Held: The Law is constitutional. Under DP: We do not weigh evidence on the DP issue in order to determine whether the regulation is sound or appropriate – it is not our function to pass judgment on its wisdom. Under EP: It is not required that all evils of the same kind will be fixed the same way – invalidation of a statute on DP grounds leaves ungoverned and ungovernable conduct which many people find objectionable. Invalidation of a statute based on equal protection merely means that the prohibition must have a broader impact – it doesn’t stop the government from regulating it.
· Rule: If we are concerned a law is unequal, then we should strike it down based on equal protection because then the law could be applied equally – this will put burden/pressure on legislature from the majority now falling under the law and they will therefore change it.
· Brown v. Board of Education I (1954) – (4 consolidated cases) Black kids were denied admission to schools attended by white children under laws requiring segregation.

· Held: Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson, this finding that separation causes psychological harm to black students is amply supported by modern authority (consequences). Any language in Plessy v. Ferguson contrary to this finding is rejected. We conclude that in the field of public education the doctrine of ‘separate but equal’ has no place. Separate educational facilities are inherently unequal. The idea of separate but equal, even assuming we have met it, isn’t equal. Even if separate but equal, why do we have this separation in the first place? It’s because one is inferior to the other. 
· Bolling v. Sharp (1954) – Same situation as Brown, but wasn’t decided with Brown because DC is not a state (and 14th amendment applies only to states).

· Held: Used the fifth amendment to say denial of DP – Fifth amendment applies to fed government and interpreted that way in Barron v. Baltimore – incorporate into the definition of liberty something that we find elsewhere in the constitution. DP clause talks about fairness and freedom, and that’s tightly bound up with equality – not fair if not being treated equally.

· Brown v. Board of Education II (1955) – School asked to postpone desegregation.
· Held: SCOTUS said no cannot postpone this; state courts cannot choose to not listen or nullify Brown – Marbury v. Madison – Supreme Court gets the last word on these issues.
· Williamson v. Lee Optical (1955) – Oklahoma statute gave different powers to ophthalmologists (physicians who specialized in eye care), optometrists (who may administer eye exams and prescribe glasses, but not treat eye diseases) and opticians (who grind lenses and fit them into frames). The statute didn’t let opticians do much without a prescription from an ophthalmologist or optometrist. Opticians sued arguing the statute was so irrational that it amounted to deprivation of liberty and property without due process of law. 
· Held: This law may not be the least restrictive means to achieve the state’s purpose, but the law need not be in every respect logically consistent with its aims to be constitutional.
· Cooper v. Aaron (1958) – School in Little Rock proposed an integration plan that would take 6 years to complete; NAACP challenged the slow pace of the plan. The district court upheld it as acceptable but stated the school must proceed with the plan (making it a federally mandated desegregation). Nine black students were to attend one of the schools but the Governor of Arkansas said he would call the national guard to prevent the kids from entering the campus.

· Held: The state cannot take 6 years to implement plan, they need to desegregate schools much quicker. Precedent (Marbury): Tt is the duty of the courts to say what the law is, therefore, the interpretation of 14th Amendment in Brown is the supreme law of the land and it is binding on the States, they cannot just ignore that holding and do what they think is best. Consequences: If the legislatures of several states can ignore decisions of SCOTUS, constitution itself has no power. 

· Hoyt v. Florida (1961) – W was convicted of murdering her abusive husband; she pled not guilty by reason of insanity (battered woman’s syndrome); she had an all-male jury because women were not required to report for jury duty (instead could volunteer which none really did); Hoyt argued this violated equal protection. 
· Held: The law not requiring women to report for jury duty is not unconstitutional since it does not violate equal protection. Rational Basis Applied: It is not constitutionally impermissible for a state acting in pursuit of the general welfare to conclude that women should be relieved from jury duty unless she herself determines that such service is convenient for her.
· A: Burden imposed unequally is jury duty.
· D: 
· Legitimate Government Interest: Interest was keeping women in the home.

· Reasonably Related: Exempting women from jury duty unless they volunteered was reasonable means for the government pursuit of general welfare. 
· **Note: Hoyt & Reed applied Rational Basis, even though it was a sex based classification, because intermediate scrutiny was developing (not yet decided).

· Harper v. Virginia State Board of Elections (1966) – State had law that people had to pay a poll tax in order to vote in state election. Issue: Whether voting in state election is fundamental right?

· Note: Have an enumerated right not to have to pay poll taxes in federal elections, but 24th amendment very clearly only applies to federal elections.
· (A) Fundamental right to vote.
· (B)(2) Disparate impact because people who cannot afford voting tax cannot vote, therefore, poor people cannot vote. 

· (C)(2) Strict scrutiny because right to vote is a fundamental right so falls under unequal distribution of fundamental rights category – states cannot differentiate on account of one’s economic status. 

· (D)
· (1) Government interest in making people pay taxes before voting: Give people an incentive to pay taxes. 
· (2) Narrowly tailored to get people to pay taxes? No, could do it some other way.

· Held: Poll tax is unconstitutional because it affects a fundamental right. Decide it’s a fundamental right (on grounds other than text because text doesn’t support that this is a fundamental right) because: Structure: Part of our governmental structure is that it’s supposed to be a representative democracy, so that has to come from people having the right to vote, i.e. the right to vote preserves your individual rights because you’re voting for people who are going to make laws regarding your individual rights); Values: If you can’t vote, you will be closed of from being a part of the government (also got the sense the court was offended by what Virginia was doing – this isn’t what a democracy is supposed to be about); Consequences: If you can’t vote, we won’t have a representative society. 
· Rule: Voting in state level election is a fundamental right. 
· Note: Using 24th amendment – This is only in regard to election for federal offices, so doesn’t prevent states from implementing poll tax for state offices – this is why this ends up being not a 24th amendment case, but an EP case.
· 24th Amendment: The right of citizens of the United States to vote in any primary or other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress, shall not be denied or abridged by the United States or any State by reason of failure to pay poll tax or other tax.
· Text (Virginia): Virginia used text of 24th amendment to say not denying anyone EP by arguing EP was passed in 1868, so if the EP clause meant you don’t have to pay your poll tax in order to vote, we would’ve known about it starting sometime in 1868, and we wouldn’t have needed a 24th amendment 100 years later. Argued basically that if the EP clause meant can’t stop people from voting if haven’t paid poll tax, then why even have the 24th amendment, i.e. the 24th amendment is redundant and useless.
· Dissent – Text: How do we reconcile this with the 24th Amendment which gives states right to determine voting – this only applies to federal elections and therefore can’t be used to determine state’s rights (Thinks this is like Lochner, because whenever court said there’s a federal right that trumps state’s ability to legislate, there’s a federalism tinge). Also, thinks we should be careful about finding an unenumerated right a fundamental right.
· Loving v. Virginia (1967) – Virginia made Racial Integrity Act which made it a crime for any white person to marry a colored person. Virginia argued this was an equal application of the law (since applies to both blacks and whites) so not violation of equal protection

· Held: This statute violates equal protection and Due Process Clause. Court said don’t care that Virginia can make an argument that it applies equally on its face, we don’t want racial classifications. Court uses term of white supremacy and says this statute is encouraging white supremacy. Judicial Scrutiny: Court said there was no justifiable reason for this discrimination, and court also suggests there doesn’t seem be a legitimate purpose for this law to pass rational basis test either. Virginia argues there’s been long history of interracial statutes that have never been struck down, but court says don’t care about that kind of history – maybe that’s been around for a long time, but so has concept of white supremacy and that doesn’t mean we want that. 
· Reed v. Reed (1971) – Mom wanted to be the administrator of her son’s estate; the Idaho Probate Code said that of several persons claiming entitlement to administer an estate, males must be preferred to females; Dad also wanted to be administrator; court chose him based on the statute.
· Held: To give a mandatory preference to members of either sex over members of another merely to accomplish the elimination of hearings on the merits in probate court is an arbitrary legislative choice forbidden by the equal protection clause. 
· A: Burden being imposed unequally is inability to administer son’s estate/the right to be the administrator of someone’s estate (not a fundamental right).

· B: Classification based on sex. This is disparate treatment – treating males differently than females so don’t need to do any further analysis into disparate treatment/impact.

· D:

· (1) Government Interest: Yes, this was a way to cut down litigation when there’s a tie of who will be an administrator.

· (2) Well Tailored: No, it’s too arbitrary, because gender didn’t have a direct affect on ability to be a good administrator. Mandatory preference for males to be administrator, was this a valid means to achieve the government’s goal of reducing probate court’s workload? Court said no because basing it off male versus female was a wholly arbitrary choice.
· Palmer v. Thompson (1971) – Court ordered Mississippi to desegregate public facilities; instead of desegregating its public swimming pools, it closed all pools down – the white and black pools. 
· (A) Discriminatory purpose, without disparate treatment or disparate impact, does not violate equal protection, i.e. bad government motive matters under the EP clause only when it leads to laws that impose disparate treatment or disparate impact on a disfavored class. 
· Held: Discriminatory purpose without either disparate treatment or disparate impact (i.e. without a differential burden) does not violate equal protection.
· Eisenstadt v. Baird (1972) 
· San Antonio School District v. Rodriguez (1973) – TX finances its schools based on the tax value of the land in that district; Rodriguez’s school district has low taxable land and therefore less funding for schools yet more students in the schools. Rodriguez arguments: (1) education is a fundamental right (2) classification is based on wealth.
· Held: The right to education is not a fundamental right and classification based on wealth is not a suspect classification; under rational basis, the TX way of funding is rational. Court chose to decide case based on poverty, not race basis. (1) Not a fundamental right: The importance of education does not make it a fundamental right; Structure: If we say something is a fundamental right, that means that the judiciary will be able to rule on it which takes away from the legislature (federalism concern); Text: Education is not explicitly protected by the constitution; positive rights government does not have an obligation to give you an education. (2) Wealth not a suspect classification: There was no evidence given that the TX government was classifying based on wealth – there was no evidence showing the poorest people were in the poorest districts; there was no evidence of a definable level of poverty that the state government was discriminating against; also wealth does not fall into a suspect classification based on the factors.
· A: Burden is unequal level of education; could also say benefit is that some get to go to a good funded school. Right to education is not a fundamental right.
· B: Treats people in poor neighborhoods worse – they get to go to poorly funded schools.  
· C: Rationality doesn’t take much, and it’s rational to point that not going to chance structure of schools in every school district. 
· Frontiero v. Richardson (1973) – Female service members’ husbands could only be put on wife’s insurance coverage if they were dependent on the spouse; Fronteiro sued saying this violated equal protection.
· Held: Four justices said strict scrutiny applies to sex discrimination; 3 other said rational basis applies but that P would still win here.
· Plurality: Reason to think gender based classifications should receive heightened scrutiny is because it’s immutable. 
· Rule: Mere administrative convenience is not a good enough reason to make an unequal law based on sex.
· US Department of Agriculture v. Moreno (1973) – Food Stamps Act of 1964 excludes persons from being able to get food stamps if they live in a house with an individual who is unrelated to any other member in the household; makes two classes of persons: those who live in homes all of whose members are related and those who live in households containing one or more members unrelated to the rest; eligibility for food stamps is determined on a household rather than individual basis.
· Held: Act is unconstitutional because there is not rational basis for the law. While the government interest in avoiding fraud is legitimate, the court rejected the government’s conclusion that denying federal food assistance to all otherwise eligible households containing unrelated members constitutes a rational effort to deal with their concerns about fraud; the court saw that other parts of the Act target potential fraud persons (like imposing strict criminal penalties on those who commit fraud, etc.).
· Possible Government Interests – Rational Basis Review:

· Interests stated in statute: Malnutrition and agricultural demand:

· Legitimate Government Interest? Yes.

· Reasonable Relationship? No. 

· Animus towards hippies:

· Legitimate Government Interest? No.

· Reasonable Relationship? N/A. 

· Preventing fraud:

· Legitimate Government Interest? Yes.

· Reasonable Relationship? No. 

· (A) Burden was inability to get food stamps if you lived with someone who was not blood related to you – no fundamental right to get food stamps/funding from government

· (B) Classification based on family/non-relatives – people in a household full of relatives get food stamps, people who have a nonrelative in house do not.
· (C) Not strict scrutiny, rational basis used here. 
· Dissent: Preventing fraud that’s legitimate, and things that the connection was good enough

· An Illegitimate Government Interest: For if the constitutional conception of equal protection of the laws means anything, it must at the very least mean that a bare desire to harm a politically unpopular group cannot constitute a legitimate government interest.
· Geduldig v. Aiello (1974) – State disability insurance system is funded by participating employees; pregnant women were not given paid time off for absences relating to healthy pregnancies. State argued that pregnancies were very expensive, so if program stayed the same, can include everything with a 1% premium, but if have to include pregnancy, have to raise premiums because it costs the state another $150 million.
· Held: The law is valid, i.e. not unconstitutional; biological fact of pregnancy justified different treatment. There is a legitimate interest in maintaining self-supporting insurance program and covering certain disabilities completely instead of partially covering more. Also believed it was legitimate to not impose large amount of % from each employee; it was reasonable means because there is no evidence that the risks covered by the program looked to discriminate against any definable group in terms of aggregate risk protection by that class (i.e. non-pregnant people include males and females).
· A: Burden is getting paid leave for absences. 
· B: 

· Disparate Treatment – Classification 1: Men versus women (men get all of their injuries covered) – facial classification.
· Disparate Impact – Classification 2: Pregnant versus non-pregnant people (clearly impacts women).
· Discriminatory Purpose: State will argue that they meant to only discriminate against pregnancy, not women, so no discriminatory purpose.
· Compare to Feeney: Unlike Veterans in Feeney, where it could be either a man or woman getting veteran’s status. Also, Feeney was disparate impact case – benefit giving to veterans, that means there’s a disparate impact on women because they miss out on jobs.
· C: Rational Basis 
· Government Interest: (Assuming it’s a sex classification) government wants a disability program and wants to keep it cheap (less than 1% premiums) for each payer, and if don’t cover pregnancies, government would save $150 million. 
· Less Discriminatory Alternative: Cover all pregnancies and limit amount of benefits, but at least it will be equal, but majority wasn’t very interested in requiring less discriminatory alternative; didn’t see it as a sex discrimination case, and if it’s not a sex discrimination case, there’s not really a need to look for less discriminatory alternatives. 
· Note: Court applied rational basis because this was decided before intermediate scrutiny. 
· Craig v. Boren (1976) – Oklahoma Statute said that women 18 years or older can buy 3.2% beer but men cannot buy this until 21 years old; government argued that this is to protect traffic safety from drunk drivers; evidence of alcohol related traffic incidents: (1) Arrest statistics showed that 18-20 year olds arrested for DUI was 2.0% male and .18% female; (2) men were more likely to drink and drive than girls; (3) stats from other states showed youth were drinking and driving.
· Held: The law is unconstitutional; classifications based on gender must serve important government interests and must be substantially related to the achievement of those objectives.
· A: Burden: Inability to buy 3.2% alcohol if you’re male 18-20 years old.
· B(1): Disparate Treatment: Classification based on sex (girls over 18 can buy 3.2% beer and boys the same age cannot).
· C(2): Intermediate Scrutiny: To withstand constitutional challenge, previous cases establish that classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives.
· Government Interest: Traffic safety is an important government interest (stopping drunk driving).
· Less Discriminatory Alternative: You could stop everyone from drinking beer before age 21.
· Over/Under/Both Inclusive: Both because includes boys who don’t drink and drive (over inclusive), doesn’t hit all drunk drivers (under inclusive); also don’t know if the 2% of men that did have DUIs were drinking the 3.2% beer or another form of alcohol.
· Washington v. Davis (1976) – In order to become a cop in Washington DC, you have to satisfy certain physical and mental standards, one of which was to score at least 50% on Test 21, which was developed by the Civil Service Commission, which was designed to test verbal ability, vocabulary, reading comprehension; P (black applicants) sued arguing the Test 21 was unconstitutional because it violated equal protection.
· Held: Test is not unconstitutional because there was no discriminatory purpose. Consequences: Don’t want a lot of laws being subject to strict scrutiny, want them to have rational basis so not struck down a lot. Precedent: No case has ever had this similar argument before, but seen things in the neighborhood, like jury selection cases – jury selection argument: It matters what the juror pool is, not the individual jury; assuming jury pool is mixed from cross-section of the community, still drawing people out of pool at random, so it might work out that someone still gets an all-white jury even though pool is mixed. So court says if all the procedures okay, not going to let the result which is different than what you expected, to be not allowed. Just because a neutral law affects a greater proportion of one race over another does not mean that it is unconstitutional. 
· (B)(1): Disparate treatment on the basis of test score. 

· (B)(2): Disparate impact on the basis of race; the law requiring passing the Test 21 does not, on its face, discriminate based on race but less black police applicants pass Test 21.
· Facially neutral classification + disparate impact on racial group + discriminatory purpose = racial classification subject to strict scrutiny.
· Facially neutral classification + disparate impact on racial group = ordinary classification subject to rational basis review.

· (C) Rational Basis Review: Legitimate Government Interest: Government interest in having good police officers; Reasonably Related Means: Police officers that pass test 21 will have better communication and reading comprehension skills, which may help them on the job, therefore Test 21, which analyzes this, is reasonably related. 
· Rules: 

· (1) Someone does not have to prove that the challenged action rested solely on racially discriminatory purpose; instead, where there is proof that discriminatory purpose has been a motivating factor in the decision, strict scrutiny will apply.
· (2) Standing alone, disparate impact does not trigger the strictest scrutiny. In order to have strict scrutiny, need to have disparate impact + discriminatory purpose.
· Note: Under kickstarter threshold questions, question of whether going to treat this as test score or race case was answered after looking for discriminatory purpose (which there was none), so treat as a test score question, which is rational basis.
· Village of Arlington Heights v. MHDC (1977) – P was a nonprofit organization that sought to build affordable housing in a largely white suburb outside Chicago; the government of the white village of Arlington Heights denied a zoning variance that was needed for the project to go forward.
· Held: There was no discriminatory purpose here. 
· Proving Discriminatory Purpose (Factors):

· Clear Pattern of Impact: The denial of the zoning variance had disparate impact on race because the population of potential black residents had greater need for low income housing but this did not amount to a clear or stark patter that could, alone, prove discriminatory intent.

· Historical Background: The city here did not have a history of racist lawmaking. 
· Procedural Irregularities: The city followed its usual zoning procedures.
· Substantive Irregularities: The challenged zoning decision was consistent with past practice.
· Legislative History: Legislative history showed a concern over property values of the nearby single family neighborhood, which was viewed as a legitimate and non-racial motivation.
· Pensonnel Administrator v. Feeney (1979) – Feeney challenged a law giving preference to veterans when hiring for state jobs. Because over 98% of vets were male and over ¼ of the city’s population were veterans, women where disproportionately kept out of state employment by the law.
· Held: Applied rational basis. Nothing in the record demonstrates that this preference for veterans was made because it would accomplish goal of keeping women out of jobs. Discriminatory Purpose: Not enough that the impact was inevitable and anyone would’ve seen it coming, court said the question is purpose – did they select veteran status because they want to hurt women, or did they select veteran status because they wanted to help veterans and knew what would happen to women in these jobs, but did it in spite of that impact. So court said that actually need to show purpose.
· Rule: Discriminatory purpose implies more than intent as volition or intent as awareness of consequences. It implies that the decision-maker selected or reaffirmed a particular course of action at least in part because of, not merely in spite of, its adverse effects upon an identifiable group.
· Palmore v. Sidoti (1984) –Sidotis, both Caucasians, were married. They had a three-year-old daughter. They divorced, and wife remarried Palmore, an African American. After learning of this, husband sought sole custody of child in Florida state court. The Florida court made no findings of fact which indicated that the child had not been properly cared for by any of the parties involved, but, court awarded custody to husband on grounds that wife had chosen a socially-unacceptable lifestyle for herself and her child by marrying an African American man, and was thus subjecting her child to racial stigma once the child entered school. 

· Held: The Constitution cannot control such prejudices but neither can it tolerate them. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.
· Suspect Classification: Classification based on interracial marriage.
· Compelling Government Interest: Government interest is to protect the best interest of the child; court said it is compelling but refused to uphold an explicitly race-based law. 
· Narrowly Tailored: Court does not want to ratify private biases about interracial marriage.
· City of Cleburne v. Cleburne Living Center (1985) – Cleburne Zoning Ordinance: Special use permit required for a “hospital for the feeble-minded”; No special use permit required for apartments, boarding houses, fraternities and sororities; hospitals; nursing homes for the aged; or private clubs. City’s Rulings: CLC is a hospital for the feeble-minded; application for special use permit denied.
· Proposed Government Interest: 

· Neighbors don’t want group home for mentally retarded

· Legitimate Government Interest: No, animus. 
· Protect mentally retarded from mean junior high kids

· Legitimate Government Interest: No, 30 mentally retarded students at school so it’s factually wrong to think that the kids would beat up on the mentally retarded.
· Protect mentally retarded in flood zone

· Legitimate Government Interest: Possibly legitimate government interest.
· Reasonable Relationship: When it comes to tailoring, it’s under inclusive because don’t require permit for nursing homes and they would have trouble getting out in case of flood too (usually don’t care that much about being under inclusive, but here, it’s so under-inclusive that it seems like the city’s reasoning is not persuasive).
· Avoid the density of a group home
· Legitimate Government Interest: Yes.
· Reasonable Relationship: Under-inclusive. 
· Held: Rational basis applies to laws relating to the feeble-minded, but law here does not pass rational basis. Court said if political process is passing laws that have something to do with disability, not going to immediately ratchet up the scrutiny because we’re assuming that there might be something bad about it, but it might actually be something that’s okay and given that this group can have some political power and that there’s noticeable differences between some of our pro-type groups, going to give this rational basis review. 
· Note: Court used rational basis with a bite review. 
· City of Dallas v. Stanglin (1989) – Stanglin (owner of dance hall/skating rink) sued City to stop their ordinance restricting admission to people 14-18 years only in certain dance halls; the purpose of the ordinance was to give kids a place to socialize with each other but not be exposed to the influences of older kids; Stanglin argued the ordinance violated equal protection because it unconstitutionally infringed on the rights of persons between the ages of 14-18.
· Held: Ordinance is not unconstitutional. Rational basis applied (because it does not involve suspect class nor impinges a constitutionally protected right). Legitimate Government Interest: Keeping kids away from being corrupted by teenagers. Reasonably Related Means: Distinguishing between dance halls and non-dance halls are reasonably related to government interest.

· (A) Burden was that you cannot go into dance hall when you want (law does not allow for those over 18 to go into dance hall with 14-18 year olds).
· (B) Classification based on age.
· (C) Dancers have not historically been discriminated upon; not discrete or insular.  

· Person’s age potentially be considered suspect class because age is immutable (however can’t change through force of will) and law here is addressing teenagers who are too young to vote so have no political power.
· (D) Reasonably related/legitimate government interest? Yes, don’t want kids exposed to negative influences/drugs, the separation is based all on age and to prevent older people from dancing/being up close with younger kids. 

· High Tech Gays v. DISCO (1990)* – Equal protection challenge; the DOD was giving gay people a more rigorous process to get their security clearances; Ninth Circuit held that because sexual orientation does not make someone a suspect class, under RBR, this discrimination was okay (this was 9th circuit case).
· US v. Virginia (1996) – VMI (Virginia Public University) has a military training program that only allows males to enroll; it was challenged as unconstitutional based on sex classifications; VMI tried to make a separate school for women with similar training. 
· Held: Excluding females in enrollment violates equal protection. 
· A: Benefit distributed unequally is the ability to attend VMI; burden is women don’t get to go to VMI. 
· B: Classification based on sex. 
· C: Intermediate Scrutiny:

· Government Interest: (1) Virginia argued that diversity in education by giving single sex programs has important benefits (There’s something valuable about this sort of testosterone-filled education that’s very adversative, and it just won’t work if we let women in); court rejected because small justifications must describe actual state interests, and here, the history of colleges show that at the time VMI was created, all schools were male only, therefore VMI wasn’t trying to create a different school it was doing what every college did. (2) Virginia argued it would have to drastically change its school if it were to admit women and it would ruin their special program; court rejected stating that the argument has never been proven and is just a prediction; the justification must be exceedingly persuasive.
· Less Discriminatory Alternative: VMI created another school exclusively for women but it lacked the rigorous military training unique to VMI (don’t live in the barracks together, eat all meals together, go through bonding process together). Virginia justified this saying there are legitimate differences between men and women’s learning and developmental needs; Court rejected this saying generalizations about “the way women are” are no longer justifications to deny opportunity to women; Virginia left untouched VMI’s exclusionary policy – they just made a school for girls. Court said the separate program would be held to a different standard and teaching different things – so it was separate and not equal.
· Romer v. Evans (1996) – Colorado Constitution, Amendment 2: No State or local anti-discrimination law may protect homosexual, lesbian, or bisexual orientation. Majority: Amendment 2 seems inexplicable by anything but animus toward the class it affects; it lacks a rational relationship to legitimate state interests.
· Held: This amendment cannot be explained by anything other than animus towards the class it affects – it lacks a rational relationship to legitimate state interests. The court said that the government interest of discriminating just because they don’t like gay people is never going to pass any level of scrutiny – not even rational basis.
· Precedent Support: 
· Moreno: Cannot discriminate by not giving food stamps to hippies just because you don’t like them;
· Cleburne Living Center: Cannot discriminate against mentally disabled just because you don’t like them.

· Case Reconcilable with Bowers: Romer was a statement about EP and Bowers was a statement about SDP; Bowers was about a particular set of sexual acts, and Romer was about buying goods from a store, etc. (any discriminatory act). 
· Note: This case was the first time court found a statute was unconstitutional because it discriminated on the basis of sexual orientation.
· Nguyen v. INS (2001) – Law said if you are born outside US to unmarried parents and one is a citizen and one isn’t, the child is a US citizen if the mother is; if the dad is a US citizen and the mother isn’t, dad has to do a whole bunch of paper work. Statute says a child born outside of US to unmarried parents, where only one parent is a citizen, will be a US citizen if: mother is a US citizen, or Father is a US citizen who proves a blood relationship, and agrees in writing to support child to 18, and before child turns 18, court determines paternity or dad acknowledges paternity in writing under oath, etc.
· Held: Law is not unconstitutional.
· A: Burden is ability to be a US citizen.
· B: Statute treats fathers and mothers differently (disparate treatment). 
· C:
· (1) Government Interests: (1) Ensure that the child really has a US citizen parent; (2) Ensure that child has genuine family ties to US citizen, or a realistic possibility of having such ties. 
· (2) Tailoring: Is sex classification substantially related to the government end or ensuring the child really has a US citizen parent? This can be proven in different ways (mom can prove simply by giving birth; dad can prove by filling out papers).
· Less Discriminatory Alternative: Make both mother and father give a DNA test or make them both fill out paperwork. But majority did not think the less discriminatory alternative is required here, they just think its rational to distinguish on the fact that women can give birth and prove maternity that way.
· Johnson v. California (2005) – The CA Department of Corrections had an unwritten policy of racially segregating prisoners in double cells in reception centers each time they entered a new correctional facility. Prison administrators claimed policy was targeted towards preventing violence among racial gangs. Johnson was a prisoner in a CA facility that challenged the policy on the grounds that it violated EP. 

· Held: Plaintiff argued that this was about race, not about prison safety; court decided to judge based on racial classifications; court held that racial discrimination does not need to give way for function of a prison. California’s argument that strict scrutiny is not needed because the policy is essential for reducing violence from racial gangs is rejected. By continually segregating prisoners, prison officials are actually contributing to problems of racial hostility by elevating race to a position as the most divisive factor between different groups. Granting California an exception from the general rule requiring strict scrutiny for racial classifications would undermine unceasing efforts to eradicate racial prejudice from the criminal justice system.
· The Test for Prison Rules that Affect Constitutional Rights: When a prison regulation impinges on inmates’ constitutional rights, the regulation is valid if it is reasonably related to legitimate penological interests.
Freedom Rights: Substantive Due Process
· Substantive due process is for unenumerated rights (contraception, abortion, teaching kids German), so if dealing with a right that’s in the text of the constitution (freedom of speech, religion, right to keep and bear arms, right from unreasonable search and seizures), have a bunch of case law that deals with a violation of these rights – so can’t say that if don’t win case under first amendment, might still win under substantive due process.
· A: Does an individual challenge the substance of a law (as opposed to the procedures used for adjudication) on the grounds that it violates an unenumerated right?

· C: Does the thing that was deprived constitute a “fundamental right”?

· (1) Identify the right;
· (2) Decide if the right is fundamental.
· Effects of deciding a right is fundamental:
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· If arguing in favor of a fundamental right, will generally frame the right in relatively broad terms that resonate with constitutional text, earlier precedents, and national values.
· If law prevents someone from doing a fundamental right, then get heightened scrutiny and must have a very good reason for it; no fundamental right, rational basis review.
· If an enumerated right is fundamental, then it’s incorporated; there are only two enumerated rights that have been held non-fundamental (jury trial in small-claims and state grand jury).
· D: Can the government justify the deprivation by satisfying the applicable level of scrutiny?
· If enumerated right ( no substantive due process argument, we don’t want to give litigants 2 bites of the apple.

· Note: It’s possible for a law to involve a fundamental right and a classification where some people can do the fundamental right and some can’t and in that case it’s common for people to make arguments for EP and SDP.
· Ex (Skinner v. OK): Going to sterilize chicken thieves, but not going to sterilize embezzlers – sterilization implicates fundamental right of procreation, so because there’s a fundamental right that’s been allocated amongst a classification, the government has to have a really good reason for using that classification, if doesn’t have a good answer, that violates the constitution. If the chicken thief, can make that EP violation argument, can also say that procreation is a fundamental right so cannot sterilize at all/to anyone. So cannot sterilize by means of this classification (chicken thieves but not embezzlers) or cannot sterilize anyone (SDP claim).
· If there’s an unequal allocation of a non-fundamental right or non-fundamental interest, both EP and SDP will point in the same direction.
· Ex (Dallas v. Stanglin): Argument was going into public place and dance with strangers is fundamental (court said no), but could also make SDP argument that have the right to go into place and dance, doesn’t matter what classification you use, anyone can go into this place and dance, and if not a fundamental right, only going to get rational basis.
· Comparison – Substantive Due Process and Fundamental Rights Prong of EP:
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· Allgeyer v. Louisiana (1897)* – State statute that prevented in-state residents from buying insurance from out-of-state companies. 
· Held: This statute violated an individual’s [unenumerated] right to freedom of contract. **This was the first case to say that an individual had the right to freedom of contract under 14th the amendment. 
· Lochner v. New York (1905)* – 

· Held: The right to purchase or to sell labor is part of the liberty protected by the due process clause, unless there are circumstances which exclude the right. Both property and liberty are held on such reasonable conditions as may be imposed by the governing power of the state in the exercise of those police powers.
· Part of this statute is unconstitutional because it’s outside of the state’s police power (views the state’s police powers as those limited to what’s enumerated). 

· Harlan Dissent: Accepts the general framework of the majority (that people have a freedom to enter into contracts), but we need to figure out which contracts are allowed/protected and which laws are close enough to the police power that court will allow state to move forward in a suit.

· Holmes Dissent: Doesn’t agree with the freedom of contract idea – the constitution doesn’t limit one’s ability to enter into contracts, it’s for the legislature to decide this, not the courts. 
· Buchanan v. Warley (1917) – Statute that regulated whether certain races could move into neighborhoods predominantly of other races.
· Held: Under Plessy v. Ferguson, wouldn’t violate constitution, so no point in making an equality argument – what made law unconstitutional was that preventing alienation of property rights was not legitimate police power of the states – court was concerned about the freedom to buy property. 
· This is still good law – cannot have mandatory residential segregation on the basis of race because it interferes with people’s ability to buy and sell property.
· Meyer v. Nebraska (1923) – Schools cannot teach children before 8th grade German.

· Held: This law unconstitutional because Meyer has right to teach German and children have right to be taught in German. For the court, Nebraska isn’t doing something arbitrary/unreasonable because they’re thinking what’s wrong with learning a different language – court is saying there’s nothing wrong with learning another language. So have same tension here with having judges deciding what’s important here and legislature is not.

· At the very least, know this is a case that says you have a right to teach children German, but whether stands for a right broader than that is up to interpretation 

· Adkins v. Children’s Hospital (1923)* – State had a minimum wage law for women.
· Held: Statute violated the DP clause of the 5th amendment. An individual had the right under DP clause to freedom of contract; since salary was not directly linked to working conditions, the government’s authority to create a safe workplace was not implicated. 
· Pierce v. Society of Sisters (1925) – Statute required all children to attend public school and not private school as primary form of education.

· Held: Statute is unconstitutional; parents have a right to educate children as they see fit, and that means sending their kids to private school if they want to. Parents have the liberty to direct the upbringing and education of children under their control. 
· Buck v. Bell (1927) – Buck civilly committed; statute that says can sterilize people who are civilly committed. 

· Held: Buck argued law violated her SDP rights. The statute did not violate the Constitution. The interest of the state in preventing any more generations of imbeciles was enough to uphold the statute. 
· West Coast Hotel v. Parrish (1937) – Parrish was a maid at a hotel; her boss only paid her 25 cents per hour; the minimum wage for women was $14.50/week, Parrish only made $12/week. She was laid off she calculated that if she had been making minimum wage, she would have gotten more money than she had actually received. She sued hotel to recover lost wages and hotel argued the minimum wage law was unconstitutional.

· Constitutional Text – Parrish on Freedom of Contract: The violation alleged by those attacking minimum wage regulation for women is deprivation of freedom of contract. The Constitution does not speak of freedom of contract. It speaks of liberty and prohibits the deprivation of liberty without due process of law.
· Held: Washington’s minimum wage law is constitutional, liberty implies the absence of arbitrary restraint, not immunity from reasonable regulations and prohibitions imposed in the interests of the community. Court held: (1) Ability to form contracts is not protected by the constitution; (2) Labor laws are legitimate and authorized by (state) police power; (3) Courts should not lightly second-guess legislators. This case struck down freedom of contract idea (i.e. overruled Lochner and Adkins).
· Text:  Due process clause doesn’t say freedom of contract, it speaks of liberty and prohibits states from depriving liberty without Due Process of law. 
· Structure: Court saying based on structure, we need to get out of the way for legislature to decide these things, court only regulates when legislature is being arbitrary and unreasonable.
· Precedent: Court says it was a 5-4 decision than a 9-0 decision – bad reasoning.
· Consequences: Good consequences coming from overruling Adkins: Equalizing the bargaining power is capable of managing good consequences – but whether these are good consequences depends on what your values are.

· Values:
· The danger that Adkins saw was the legislature, and want to protect individuals from legislature, and the hero is the court to maintain individuals’ protection – so Adkins was interested in reducing government regulation from the legislature.
· In Parrish, threat to liberty was coming from the private sector – if employers paying you sweatshop wages, that doesn’t let you have the liberty to do everything that you want to do, and in this scenario, the legislature is the hero.
· These 2 opinions reflect the different views regarding values – demonstrates how values court have can reflect the court’s outcome.
· US v. Carolene Products (1938)

· Railway Express Agency v. New York (1949)

· Williamson v. Lee Optical (1955)

· Griswold v. Connecticut (1965) – P’s were doctors were prosecuted for violating the Connecticut law by proscribing contraceptives to married adults; the law prohibited use of contraceptives to avoid pregnancy (although they did allow them for preventing STDs) or aiding someone in doing so. Issue: Is the right to use contraceptives/have privacy in the marriage fundamental?
· A: Challenging the substance – want it to be legal to use contraceptive and that’s an unenumerated right (nothing in constitution that says person has right to use contraceptives).
· B: Yes, government has intentionally deprived people of ability to use contraceptives, they passed the law intentionally and not negligently.
· C: 

· (1) Right in the case: Right to privacy, right to control the body, right to use contraceptives, right to not be a parent. 

· Held: The rights that are in text of constitution can be understood as having a penumbra – don’t interpret the rights super strictly, there’s some space around it (ex: First amendment: protects speech and assembly, and court has interpreted it to protect choice of school (Pierce), learning foreign language (Meyer), freedom of belief (Barnette), and associational privacy (NAACP v. Alabama)). We have first amendment has a little to do with privacy, same with third and fourth amendment, and ninth amendment says that these aren’t the only rights that there are. So since we have all these guarantees that have to do with privacy, and privacy ought to include a married couple deciding whether going to use contraceptives or not (this reasoning has been considered unpersuasive). Douglas reasoned that he was expanding already enumerated rights, not explicitly saying that he was creating a new fundamental right to use contraceptives.
· Note: Douglas didn’t point to due process or liberty argument in opinion because he’s being very cognizant of Lochner because Lochner relied on a liberty theory and built off on liberty different rights that aren’t in the constitution – so he didn’t want to be accused of returning back to Lochner.
· Goldberg Concurrence: Ninth Amendment: The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people, i.e. the fact that some rights are enumerated should not be construed to mean that others don’t exist.
· Harlan Concurrence (this opinion gained most traction): Since we have used due process and liberty for this sort of stuff before, yes, it’s potentially dangerous to have judges striking things down without good reason, but the constitution seems to imply that there are these liberties out there (Justice Goldberg thinks this as well, but relies more on 9th amendment than on due process).

· Note: This was first modern case to strike down a statute because it violated an unenumerated liberty.
· Loving v. Virginia (1967) 
· Held: These statutes also deprive the Lovings of liberty without due process of law in violation of the Due Process Clause of the Fourteenth Amendment. The freedom to marry has long been recognized as one of the vital personal rights essential to orderly pursuit of happiness by free men. Marriage is one of the most fundamental rights that someone can have, and to deny that freedom solely on the basis of race is a violation of DP. Court finds there’s a freedom to get married under 14th amendment. 

· Eisenstadt v. Baird (1972) – If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.

· Roe v. Wade (1973)
· A: If someone saying Texas says can’t have an abortion, it’s a SDP challenge – they’re not concerned about the procedures, they’re concerned about being prosecuted for getting an abortion at all.
· B: Government intentionally deprived women of the right to get an abortion.
· C: 

· (1) Government Characterization: Right to have an abortion; Individual Characterization: right to privacy, bodily integrity, equality, autonomy, to not procreate, right to exercise medical judgment, right to family life of one’s choosing.
· (2) Is the right fundamental? 
· Precedent: P argued Eisenstaedt says you have a right to “bear or beget a child”.
· Consequences: Government Argument: Government has interest in fetuses becoming lives and therefore they shouldn’t be terminated; P Argument: If law banning abortion stays, illegal/dangerous abortions will happen; this will disproportionately impact poor women who have to drive far to get an illegal abortion.
· Values: Government Argument: We value potential life; P Argument: We value women’s equality and her right to choose what to do with her body. 
· Structure: Government Argument: Separation of powers – the government should decide this, states should be able to regulate this type of thing, our individual rights are part of the structure of our government; P Argument: Judges protect our constitutional rights, therefore they should decide.
· Held: Trimesters under Roe: First Semester: Abortion is safer than pregnancy, and fetal life not yet viable. Hence, decision must be left to the medical judgment of the pregnant woman’s attending physician. Second Trimester: State may regulate abortion procedures for safety during second and third trimesters, if shown that the abortion is more medically dangerous than pregnancy. Third Trimester: State may ban abortion in order to protect potential life during third trimester, except for abortions necessary to protect a woman’s life or health.

· Joint Opinion (Kennedy): Our law affords constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education. These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. 
· Scalia Dissent: I reach my conclusion because of two simple facts: (1) the Constitution says absolutely nothing about it; and (2) the longstanding traditions of American society have permitted it to be legally proscribed.
· **Note: Griswold and Roe said there’s a right to privacy, this idea was very popular for about 10-15 years to say there was a right to privacy with regard to your intimate business (often it’s sexual), but today, most people are of the view that this is right to privacy is too broad/amorphous.
· Bowers v. Hardwick (1986)* – P was charged with violating Georgia statute that criminalized sodomy by committing that act with another male in his bedroom; P challenged the constitutionality of the statute, arguing under equal protection and DP; the majority framed it as a substantive DP case. Statute: A person commits the offense of sodomy when performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another. 
· Held: Right for homosexuals to engage in sodomy not fundamental right; law passes rational basis. 
· A: Challenging the substance of the law. 
· C:
· (1) Identify the Right: Majority: The right for homosexuals to engage in sodomy.
· Dissent: About the right to be left alone.
· (2) Fundamental Right?

· Pro:

· Precedent: Griswold: Say have right to contraception is so you can have sex with each other; Roe. 

· Text: There is “liberty” text; there’s text implying privacy. 
· Values: Freedom is good; Intrusive gov’t is not good; Intimate relationships are important to people; We tolerate non-conformity; We dislike invidious discrimination.
· Consequences: Slippery slope to tyrannical laws; Burden on individuals. 
· History: Old practices can still be bad.
· Con: 

· Precedent: Those cases limited to only those facts (counterargument: those cases stand for broader proposition); This case doesn’t involve reproductions, and the precedents do.  

· Precedent: Goldberg concurrence in Griswold.
· Structure: Too much power for judges (separation of powers).
· Precedent: This would take us back to Lochner 

· Value: Sodomy (same-sex) is immoral.
· Text: No “sodomy” text.
· Consequences/Structure: Would strike down many state laws (federalism).
· History: Anti-sodomy laws have existed. 
· D: Rational Basis:
· (1) Government Interest: It’s government morals – it’s allowed for government to have laws banning actions that it considers is immoral (indecent exposure laws).
· Majority accepts this 

· (2) It’s tailored to ban thing that government believed was immoral so it passes rational basis. 
· **This case overruled by Lawrence v. Texas.
· Planned Parenthood v. Casey (1992) – Planned Parenthood sued Casey, challenging five restrictions on abortion under Pennsylvania law. The statute required informed consent and a 24-hour waiting period for all women prior to undergoing an abortion; all minors seeking an abortion were required to obtain informed consent of at least one parent; married women had to show she notified her husband of intent to abort the fetus. 
· Held: Going to have different rules before fetus becomes viable. Women have a [fundamental] right to terminate pregnancy before viability but state can impose regulations that are not an undue burden. Undue burden: Law has purpose or effect of placing a substantial obstacle in the path of a woman.
· Note: Government had legitimate interest in protecting life of fetus and health of the mother. 
· Note: If fundamental right, then getting some sort of heightened scrutiny, not going to be rational basis, so if fundamental right, then getting some sort of heightened scrutiny, not going to be rational basis, but court very clearly did not use strict scrutiny language. So the undue burden language is some type of heightened scrutiny but it’s specific to abortion cases.
· Viability and Undue Burden under Casey:

· Pre-Viability:

· 1. State at all times has interest in regulating safety of abortion procedures.

· 2. Woman has right to terminate pregnancy, but state may impose regulatory measures that do not impose “undue burden.” 

· Post-Viability: 

· 1. State at all times has interest in regulating safety of abortion procedures.

· 2. State may ban abortion to pursue its interest in potential life, except for abortions necessary to protect a woman’s life or health.
· Undue Burden Under Casey: 

· Only where state regulation imposes an undue burden on a woman’s ability to make this decision abortion before viability does the power of the State reach into the heart of the liberty protected by the Due Process Clause.

· 24-hour Wait Time: Majority said it was not an undue burden because the info given is not misleading and not intended to dissuade the woman from having an abortion, this is not an unreasonable burden. The waiting period is a reasonable measure to implement the state’s interest in protecting the life of the unborn; under the undue burden standard, a state can enact persuasive measures which favor childbirth over abortion even if they do not further a health interest.

· Spousal Notification: This is undue burden because it’s likely to prevent a significant number of women from obtaining an abortion; many women are avoiding spousal abuse, etc. by seeking abortions and therefore this would be a huge obstacle to them. 

· A finding of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.
· Rule: 

· If you’re regulating abortion pre-viability, woman has a right to terminate pregnancy but state may impose regulatory measures that do not impose undue burden;

· Post-viability, state may ban abortion to pursue its interest in potential life, except for abortions necessary to protect a woman’s life or health.

· Casey on Stare Decisis:

· Factors that may justify overruling a precedent:

· The precedent has proved unworkable (difficult to apply, inconsistent results)

· Society places little reliance on the precedent

· Legal underpinnings supporting the precedent have changed (Ex: Incorporation doctrine – this is a new idea and if an early decision didn’t have incorporation, then it wouldn’t be hard to overrule it).
· Factual underpinnings supporting the precedent have changed (Ex used in Casey: Brown v. Bd. Of Education – When decided Plessy, didn’t know segregation had such a psychological effect on people so our understanding of our facts changed).
· Not on Casey list (but these come up as arguments fairly often for overruling prior decisions):

· Precedent is (very) wrong

· Precedent is (very) politically unpopular

· Precedent involves constitutional interpretation
· Lawrence v. Texas (2003) – Police officers dispatched to a private home in response to a reported weapons disturbance. They entered home and observed Lawrence and another man engaging in a sex act. The men were arrested and charged with violating a Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct. Texas Statute: “A person commits an offense if he engages in deviate sexual intercourse [oral and anal sex with another individual of the same sex.” The two men were then convicted.
· Held: The fact that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice. The statutes seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals.
· Note: If wanted to argue EP route with Lawrence statute, could ask why gays are being singled out (because Lawrence statute singling out gay people in a way that the statute in Bowers didn’t); Primary discussion under EP argument would be why is Lawrence statute singling out gay people.
· A: Arguing sodomy shouldn’t be made illegal at all.
· B: Government said you go to jail if you do X (it’s not negligence).
· C: (1) Bowers: Right is homosexual sodomy; Lawrence: Bowers had it wrong, see more than just sex acts, they see liberty, autonomy of self, right to choose a personal relationship and form a personal bond that is more enduring than sex itself, respect for private lives in the home, dignity, freedom from laws that oppress, demean one’s existence, or control one’s destiny. 
· D: Government Interest: The legislature thinks it’s immoral (and in Bowers, that was considered good enough). Court said government morality isn’t good enough reason.
· O’Connor concurrence takes equality route rather than freedom route and said if you have moral disapproval of groups, it’s the same as animus.
· Note: People still debating what kind of scrutiny Lawrence used. 
· Witt v. Air Force (9th Cir. 2008) – Witt (major serving in Air Force) challenged the constitutionality of “Don’t ask don’t tell,” which was a law that excluded openly gay people from serving in the military. 
· Held: Under Lawrence v. Texas, don’t ask don’t tell constitutes an attempt to intrude upon the personal and private lives of homosexuals and is therefore subject to heightened scrutiny (intermediate scrutiny chosen as the applicable level of scrutiny).  
· Obergefell v. (2015) – Groups of same-sex couples sued state agencies to challenge the constitutionality of those states' bans on same-sex marriage or refusal to recognize legal same-sex marriages that occurred in jurisdictions that provided for such marriages. The plaintiffs in each case argued that the states' statutes violated the Equal Protection Clause and Due Process Clause of the Fourteenth Amendment. 
· Held: The right to marry is a fundamental right, this includes the right to marry someone of the same sex. Judicial precedent (Loving) has held that the right to marry is a fundamental liberty because it is inherent to the concept of individual autonomy, it protects the most intimate association between two people, it safeguards children and families by according legal recognition to building a home and raising children, and it has historically been recognized as the keystone of social order. Because there are no differences between a same-sex union and an opposite-sex union with respect to these principles, the exclusion of same-sex couples from the right to marry violates the Due Process Clause. 
· Rule: The Constitution protects the fundamental right of same-sex couples to marry. 
Other Individual Rights Topics

Reconstruction Amendments:

· Thirteenth Amendment:

· “Neither slavery nor involuntary servitude shall exist within the United States” – this eliminates the 3/5 Clause, Fugitive Slave Clause, and many state laws. 

· “Congress shall have the power to enforce this article by appropriate legislation” ​– this overruled Dred Scott. 

· Fourteenth Amendment: 

· Section 1: 

· Birthright citizenship (overrules Dred Scott)

· States may not:

· Abridge privileges or immunities of US citizens 

· Deprive life, liberty, or property without due process of law

· Deny equal protection of the laws

· Sections 2-4:

· Misc. provisions about the former Confederacy

· Reduced House delegation if state does not give full suffrage to all males over 21

· Section 5:

· Congressional power to enforce by appropriate legislation

· Fifteenth Amendment:

· Section 1: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.”

· Section 5: “The Congress shall have power to enforce this article by appropriate legislation.”

I. Incorporation:

· Barron v. Baltimore (1833) –  Barron sued Baltimore saying that City’s action (public works project which led to runoff into harbor which ruined his wharf) violated the 5th amendment’s takings clause because they had taken value of his property without just compensation.
· Holding: Except where its text expressly refers to states, the US Constitution is intended solely as a limitation on the exercise of power by the federal government, and is not applicable to the legislation of the states.

· Text: Doesn’t specify who can’t take private property (D argued that he has this right as against anyone, but argument against him, which SCOTUS adopted, was that the BOR did not mention the state at all, but in parts of the text of the Const., it would repeat itself and say in two different clauses that both states and congress cannot do something). 
· History: The BOR was written all because people were worried about the new federal government, so the BOR was used to put limits on the federal government. 
· Structure: States can use their own constitutions to put the same limits on their powers – it’s up to the states to decide this, and it’s not for the federal government to infringe on the state’s decision not to include this type of clause in their constitution. 
· Effect of Decision on Fifth Amendment Takings Clause: Nor shall private property be taken for public use [by the federal government], without just compensation. 

· Incorporation of the Takings Clause: The Fifth Amendment Takings Clause was incorporated into the Fourteenth Amendment Due Process Clause (as was nearly all rights under the Bill of Rights). 
· Bolling v. Sharpe (1954) – Announced reverse incorporation – uses the 5th amendment due process clause to apply a portion of the bill of rights to the federal government. 
III. 14th Amendment Privileges or Immunities Clause:

· The Slaughterhouse Cases (1872) – Butchers argued that one of the privilege under this clause is that they get to use their own slaughter sites. 

· Held: The privileges or immunities clause doesn’t protect the right to run a disgusting and polluted business. The purpose of the 14th Amendment wasn’t intended to transfer all rights from the states to the federal government, the basic governmental system remains the same. 

· Take-Away: Don’t really have a 14th Amendment privileges/immunities right. 
· BLL: No privilege/immunity of citizenship under the 14th Amendment to:

· Run a slaughter house;

· Practice law if you’re a woman;

· Voting. 
IV. Various Enumerated Rights:

· Dred Scott (1857)* (slave owner rights) – Scott lived in Missouri, but owner took him to Illinois and Minnesota; Missouri law said that if a slave owner voluntarily takes a slave to freed slave states, then the slave is considered free. Scott originally sued in Missouri state court, but they just ignored his suit and changed the law in response to him filing the suit, so he then sues in federal court based on diversity. 

· Held: Scott’s lawsuit cannot be heard as a federal court diversity case because:

· (1) Descendants of African slaves cannot be citizens of a state for purposes of Art. III.

· (2) Slaves cannot be citizens, and Dred Scott is still a slave because Congress could not declare Minnesota to be free territory.
· Text: Property means property, and there’s nothing in the text of the constitution or fifth amendment that says slaves have less protection as property, so if congress can’t deprive someone of property under the 5th Amendment, congress therefore can’t ever deprive someone of slaves. 

· Minersville School District v. Gobitis (1940)* (1st Amendment) – P sent their kids to private school to avoid the mandatory salute to the flag that local public schools had; they could no longer afford it and sought an injunction allowing the kids to attend public school without being punished for not saluting the flag (Ps were Jehovah Witness).
· Held: The law requiring a salute to the flag/pledge of allegiance is constitutional. The court should not be the one to decide these cases, it’s for the legislature to decide these issues. 
· Opinion is all about deference to the legislature and who’s supposed to decide these cases, so very much taking Carolene products idea of judges not supposed to be deciding what’s a good law or not, and Gobitas says this is same thing for first amendment in schools.
· West Virginia Board of Education v. Barnette (1943) (1st Amendment) – The board of education ordered the salute of the flag to become a regular part of public school and all students are required to participate, failure to do so is an act of insubordination and results in expulsion; readmission is denied until compliance; while the child is expelled, his parents are liable to prosecution and if convicted have to pay a fine and jail term of 30 days.
· Held: The order is unconstitutional – the local authorities in compelling the flag salute transcends constitutional limitations on their power and invades the sphere of intellect and spirit which is the purpose of the 1st amendment. 
· Levels of Scrutiny – Carolene and Barnette: 

· Carolene Product: Judges should review laws only for rational basis, except in cases resembling Footnote 4. 
· Barnette: Government may regulate ordinary matters if it has a rational basis, but freedoms of speech and of press, of assembly, and of worship may not be infringed on such slender grounds.

· When it comes to deferring to legislature, maybe not going to defer when it comes to things enumerated in BOR, judges should still be strict on that. Purpose of BOR is to say that there are certain things that are off limits.

· Ingraham v. Wright (1977) (8th Amendment) – Corporal punishment case. 
· Text: 

· Majority: Excessive punishment relates only to bail and fines because that’s the context of what the amendment is discussing.

· Dissent: 8th Amendment doesn’t say related only to criminal punishments; paddling by definition used as a punishment so then paddling means punishment under 8th Amendment. 

· Structure: 

· Majority: States have legislation on subject and they should therefore be the ones to decide; it’s not for judges, it’s for school districts to decide; don’t want federal judges telling the schools what to do. 

· Dissent: It’s the judge’s job to enforce the bill or rights. 

· Precedent:

· Majority: Past 8th Amendment cases involved criminal punishment included within the 8th Amendment sentence on this subject. 

· Dissent: Estelle demonstrates that not all 8th Amendment cases involved criminal punishment; the English BOR just said punishment, not criminal punishment; there’s a first time for everything, none of those past cases dealt with this issue/prohibited this case from being brought. 

· Consequences:

· Majority: Consequences won’t be that bad (children not as vulnerable as criminals); allowing this case to fall under the 8th Amendment will open the floodgates of litigation; children can’t sue for tort and criminal law. 

· Dissent: Children deserve protection. 

· History: 

· Majority: During the 8th Amendment debate, it was about criminal punishment; corporal punishment has been used since 1791 (year BOR ratified). 

· Values: 

· Majority: Corporal punishment is good to teach children; schools are an extension of parents, so if parents spank kids, schools should too.

· Dissent: Child deserves protection as much as criminals; abhorrence of cruelty; corporal punishment is for parent, not for the government. 
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