Con Law 
Background/Basic Information

I. History & Development of the Consti

A. Con Law Overview

1. Constitution as POLITICAL foundation
a. Est and defines the fed gvt ( creates a Republican form of gvt (not democracy b/c all power goes through our elected reps)

b. Divides and limits the power of gvt ( promote indiv liberty & popular sovereignty. 

2. Constitution as LAW
a. Paramount, Est and enforces legal norms

b. Major break from monarchy gvt

i. Not under man but under gods and LAWS
B. Historical Periods

1. Colonial & Revolutionary periods (-1781)

2. Articles of Confederation (1781-1788)

a. States Rights

3. Federalist (1789-1801) Jay (1801-1835) Marshall

a. Central Gvt (less on state power)

4. Antebellum/Civil War (1835-1865) Taney

a. Trying to keep the union together as it was falling apart

5. Reconstruction (1865-1883) Chase

a. Chase was a conservative judge so lots of rulings about st v. fed power (b/c following civil war)

6. Dual Federalism (1883-1937) Fuller Taft Hughes

a. Striking fed laws down left and right. A lot of these cases are discredited now

7. New Deal (1937-1990) Stone Warren

a. 180 turn ( Loved all fed legislation; striking down state laws

8. States’ Rights (1990-) Burger Rehnquist

a. Reflects the dual fed

9. Corporate Rights (2005-) Roberts

a. Corporate personhood has bee recognized

C. Pre-Constitution

1. Crown of Great Britain; Colonial Gvt; Sov passed from King George to the PEOPLE w/ the Treaty of Paris (the instrument) in 1783
D. Historical Constitutions

1. Articles of Confederation (1781)

a. Each State had 1 delegate in Congress ( so one vote per State
b. Unanimous consent required

c. No separate executive( President elected by Congress
d. Made clear that states were sov, states were the operative principle

e. Had lots of defects. Fixed it by going to the Fed Consti

i. Held a convention to fix the Art of Confed but day 2 decided to make a whole new one

ii. Not a lot of pple signed onto the new fed consti b/c took st’s rights away

2. Federal Constitution (1789)

a. Increased the power of Nat Gvt

b. Did not require unanimity

c. Starts with “We the People” ( says the authority created form the consti come from the people and not from the states.

i. When drafted, it was sent directly to the people for verification, not the states.

ii. In the Am sys, both fed and st laws regulate the people, subject to the limitations, but “the people” are still the ultimate sovereigns. They elect their reps and can amend their constitution as the need arises (Art V)

d. Divides and limits the power of gvt( promotes indiv liberty and pop sov

e. This was a radical departure from states’ rights ( political chaos ( Federalist v. Anti-Federalist Debate ( Federalists won

f. Auxiliary Precautions (aka power of gvt)/safeguards (
i. Structure

· Divided Powers

· Horizontally ( 3 co-equal branches of Gvt (jud, leg, exec)

· Each distinctly constituted
· Separation of Powers to protect liberty
· Vertically ( between fed and st gvt

· Amendment (Ratification by States)

· Structural safeguard against abuses

ii. Substance

· Rights

· Original Rights (habeas corpus, K, Slavery)

· Bill of Rights (1791): speech, press, DP (Amended rights)

· Demanded by the ratifying conventions as a shield against gov power to protect indiv liberties

3. Constitution of the Confederate States (1861)

a. When 11 states succeeded they created this

b. Major diff in states’ rights – Basically tried resurrectin Art of Con to give sts power

c. Modeled after the Federal Consti so looks like it but added st sov and God in it

4. 50 States’ Constitutions

a. Rights that are supplemental to the rights in the fed consti 
i. In TX maybe have right in fishing but wont find that right in the fed consti

ii. Sometimes st provides more rights than Fed Consti
E. Federal Constitution (1788)

1. Structure of Consti
a. Art. I—Legislative Dpt (Congress)
i. Section 8—Enumerated Powers
b. Art. II—Executive Dpt
i. President shall take care that the laws be faithfully executed and shall commission all officers of the US
c. Art. III—Judicial Dpt
d. Artl IV—Inter-State Relations
i. Full faith and credit Clause
ii. Privileges and Immunities Clause
e. Art. V—Constitutional Amendments
f. Artl. VI—Supremacy
i. All treaties are entitled to supremacy
ii. Only laws that are consistent with Constitution are entitled to Supremacy
F. Theories of Interpretation

1. Textualism – cts discover meaning from text and structure only (dictionaries, linguistic usage, logical structure)

a. Prob: few prov in the Consti are simple.  Most clauses are vague and req consulting other sources.  This can produce absurd or illogical or contrary to social or moral values results

2. Originalism – look to text and where text is unclear, look to the original intent of the Framers (look at historical context too)

a. Prob: who are the Framers?  The 75 delegates at the Constitutional Convention, or the hundreds of delegates at the various State ratifying conventions; not a representation of the people of today since the Framers were white, protestant, rich men

b. Most Used/Scalia

3. Dynamic/Living Document/Non-Originalism – look to text and intent, but not limited to these sources.  Judges may interpret in light of all potentially relevant sources, including history and tradition, logic, natural law, moral philosophy, political theory, and social policy, involves broad discretion.
a. Although there are some strict textualism and strict originalism BUT not really any strict living constitutionalist so they will also look at text and history but look at it broadly as evolving Non-Interpretivism (natural law) – supplying content based external values and conventional morality

b. Prob: outcomes are hard to predict

G. Major Themes in Consti Law Part I

1. Judicial Review 
a. Power of cts to set aside laws & acts of political bodies (leg and exec)
i. Source of Authority
ii. Countermajoritarian Difficulty
b. Interpretation 
i. Theories of Review (See above)
ii. Role of politics & ideology
c. When does review occur
i. Justiciability
ii. Political Questions
2. Federalism 
a. Distribution of power between states and fed gvt
b. Power of Fed Gvt
i. Enumerated powers
c. Power of States
i. Limited by grant of power to federal gvt & by express restriction
ii. Federal supremacy
iii. Limited by existence of sister states
d. Inter-Gvt Immunities
3. Separation of Powers – Distribution of power among the 3 co-equal branches of the fed gvt
a. Distrib of power among the 3 co-equal branches of the fed gvt
b. Theory of Divided gvt
i. Diffusion of Power to protect liberty
ii. 3 branches diff composed
c. Interbrach usurpation
d. Interbranch interference
e. Interbranch complicity
II. Judicial Review – Involves interpreting the Consti, which in turn depends on theory of interp
A. Marbury v. Madison ( 1803 (fed)

1. Players/Procedure – Adams (fed) appointed Marbury as a Justice of the Peace right before left office and Jefferson (republican) came. Adams made sure the judiciary were all federalists (like the congress already was – “Midnight Judges Act”) Jeff told his Sec of St (Madison) to not deliver the commission to Marbury, Marbury sued for this failure in accordance with Sec. 13 of Judiciary Act of 1789 (first act of Congress – says you can go to sup ct and they will issue a writ of mandamus). Marshall is the chief justice at this time (who was Adams’s former sec of state).
2. Question 1 (Has the applicant a right to the commission he demands?
a. First question always asked is ( Is there a legally cognizable right at stake? 
i. Cant’ be in fed ct w/o a right b/c goes to Ct’s jur (power to decide the case)
ii. Cts only adjudicate rights. They do NOT give advise (even bout con law)
iii. Thus, w/o right at stake( Marbury is just asking for advise
b. Difference in having an interest in a right than a right.
c. Steps to becoming an officer
i. The nomination (Art II Sec. 2) ( Discretionary 
ii. The appointment (Art II Sec. 2) ( Discretionary
iii. The commission (Art II Sec. 3) ( Minesterial
· Affix the seal of US and then commission papers (ministerial act)
d. Thus, Marbury’s interest in the commission matures into a legally enforceable right when all discretion has been exercised, and pres merely has to act in a ministerial capacity.
i. Here the time for political discretion has passed (Adams nominated and appointed) therefore Marbury has a vested right and can be heard in fed ct
ii. If not all discretionary parts were done, then he would still only have a strong interest.
3. Question 2 ( If he has a right, and that right has been violated, is there a remedy?
a. Remedies are the very essence of civil liberty
b. Rights and Remedies
i. Rights w/o remedies – Mere promises
ii. Rights w/ non-legal remedies 
· Like Political Remedies ( Congress could give pol remedy like impeach pres. Pol remedies available especially when injury is broad enough to the country as a whole.
· Self-Help
iii. Rights with legal remedies

· Remedies specified by positive law
· Uncodified remedies ( Cts use CL powers to fashion a remedy

c. Diff case here b/c it’s the Sec of State being sued meaning this case is basically against the Entire executive branch.
i. Don’t want to say that Judicial can NEVER order leg or exec br to do something b/c now not equal but then can’t be to where judicial superior ( thus need a very narrow middle ground to preserve balance of powers
ii. Narrow middle ground Line( if one of the political branches are acting in a discretionary capacity then a ct cannot command them. But if a pol branch is doing something ministerial then Judicial br can command them.
d. Here, ct is commanding just on a ministerial act. So yes Marbury can have a remedy b/c the Ct can command the pres to do something in his ministerial capacity.
i. Cts can enforce legal rights but cannot enforce political rights (only politically examinable)
ii. Cts cannot command pres in his political capacity, but can command he perform in a ministerial act
4. Question 3 ( If they do afford him a remedy, is it a mandamus issuing from this court? (is that the right remedy?)
a. Yes it is an appropriate remedy that the Sup Ct. can grant but WHEN can it grant that?
b. Mandamus ( writ issued to lower ct or gvt official commander them to do a particular act
i. Mandamus Issue to high gvt official can be irksome and delicate but mainly when dealing with discretionary issues. In all other cases it can be done.
c. Supreme Ct can issue writs of mandamus but WHEN can it? [discussed below]
5. Why did Marbury sue directly in S. Ct?

a. Ct had the POWER to hear those cases in Judiciary Act of 1789 Sec. 13 (set by Congress) and in that language it expressly auth the ct to issue a mandamus to the Sec of State
b. Congress has the right to set the auth of the Sup. Ct and its jur b/c Art I Sec. 8 cl 9 
c. Consti only created 1 court (Sup Ct.) all other fed cts are the creation of CONGRESS. Consti auth Congress to create those lower fed courts. Why does Consti leave this up to congress?
i. B/c this is a states rights compromise ( creation of more fed cts diminish the power of st by taking cases away from their cts
ii. Thus this issue should be decided by Congress b/c Congress IS the states.

iii. Consti creation of Sup. Ct. suggests its “essential role” in exercising judicial power (a role that cannot be abridged by Congress”
6. Why is judicial Power limited in Art. III S. 2?

a. Only gives original jur to 4 things ( Ambassadors, other public ministers, consuls, those in which a state shall be party

i. All 4 are sovereign parties (b/c sov, lets show them respect and let them go straight to Sup Ct.)

ii. Reflects the comity afforded other sovereigns

b. Appellate Jur
i. Two different kinds ( Cert and Appeal.

· Cert ( Discretionary (Sup Ct could decide to take it or not – usually doesn’t)
· Appeal ( Must take if Congress says too 

· Congress has power over the Sup. Ct.’s appellate, but not its original jur.

ii. However,  Appeal Is very limited right now and Congress has abolished it basically. So Really only Cert is used mainly (explained more below)
7. Compare Art III Sec. 2 with Judiciary Act of 1789 S. 13 (
a. Art III

i. Original jur w/ ambassadors, etc

ii. Appellate jur for all other cases w/I section 1

b. Judiciary Act

i. Original jur with power to issue writs of mandamus

ii. Appellate jur from the circuit courts and courts of several states

c. Congress obviously interpreted these as not conflicting b/c it passed the Act while looking at Art. III

i. But Marshall here said Congress didn’t know what talking about. ( Judicial making a point that THEY are the ultimate interpreter not the political branches
ii. Thus if Judicial finds a conflict between consti and other laws then the consti will trump b/c it is the Supreme Law of the Land (Art. VI)

d. Is Mandamus Original or appellate?
i. If appellate then auth by Art. III and Sec. 13

ii. If original then auth by Art. III only

· If Sec of State is a public minister or

· If congress may enlarge the enumerated categories of original jur

e. Therefore Ct said we interpret and yes conflicting, Art III trumps, Mandamus only for appellate cases and here not an appellate case b/c Marbury brought straight to Sup. Ct.

i. So no jur to grant mandamus here!

8. The Supreme Ct. has ultimate interpretative authority that is binding on other branches and on the rest of the country

a. The very essence of judicial duty ( to say what the law is, determine which of the conflicting rules governs by looking into the constitution.
9. Consti Trumps ordinary Law

a. If not then congress may expand its own power, thereby creating unlimited gvt
b. Supreme Law of land (Art. VI)
10.  11th amm ( the judicial power of the United States shall not be construed to extend

  to any suit…commenced or prosecuted against one of the US
a. This is a big limitation on the power of fed cts and also reflects federalism concern
B. Bottom Line
1. Supreme ct lost the battle but in so doing it won the war of being the ultimate interpreter

2.  A law repugnant to the consti is void and the consti (as interpreted by S. Ct.) is paramount enforceable law.
3. Judicial has the final say on the consti meaning, but it can only enforce its decision via executive branch.

4. Judicial Review

a. Consti is supreme over ordinary laws

b. Courts are the ultimate arbiters of consti meaning

c. Courts can declare acts of executive and leg dpts void (unconsti)

III. Supremacy ( Art. VI sec. 2
A. Ways to Circumvent the S. Ct.
1. By Statute – Its impossible to overrule S. ct. decision on a consti issue BUT if it is an interpretation on a stat then yes someone can go v. that by congress rewriting the statute

2. By Constitutional Amendment

3. Appoint new justices – Political nature

4. Ignore S. Ct.

a. Remember Sup Ct. Power is the power of persuasion and power of reason

b. They need exec branch to enforce its decisions, relies on pol branches.
B. Judicial Supremacy - Effect of Sup. Ct. Judgments
1. Binding on Parties
2. Not binding but predictive of similarly situated persons
a. As soon as get to ct (someone sues you) then you will lose and could be BF for waiting for such predictive suit
3. Binding on lower fed courts
4. Binding on state courts (can’t just say we are sov, we can interpret consti for ourselves). Federalism v. st sov.
5. Binding on state officials (fed v. st sov)
6. It is not binding on the Sup. Ct. itself. Wont overrule often but will when society has moved beyond the earlier decision.
a. Usually will not follow stare decisis when its so out of basis with the time that it threatens the legitimacy of the sup. Ct.
C. Cooper v. Aaron (1958) ( (New Deal)
1. Background

a. Brown v. Topeka ( Sup Ct. said need to desegregate schools b/c unconsti

b. What should the AR school do? Comply, wait to be sued, or never desegregate?
i. B/c Lil Rock knew (predictive) they complied by putting together a plan.

c. School adopts plan, Gov. sent in National Guard to block blacks from going to the school, Pres dispatches fed troops to face off Nat Guard.

d. Can a decision of the Sup Ct. be unconsti? 

i. States’ rights platform said that states can nullify sup ct. decision and need not comply with it. Answer here NO (see below).
2. Holding
a. Art. VI makes consti and laws “the fundamental and paramount law of the nation”

b. Because it is the duty of the judicial dpt to say what law is then their interpretation of 14th amd by this court in Brown is the supreme law of the land
c. The Supremacy Cl apples to all states and municipal officials that took the oath to uphold it – AR officials (the gvnr) is not allowed to interpret the consti for himself.

d. Decision in Brown cannot be nullified by states

3. Bottom Line

a. This case is the Pinnacle of judicial supremacy in the US

b. Sup. Ct. were so passionate about this point that it is the ONLY decision to have all 9 supreme justice sign it – No room for dispute!
IV. Justiciability

A. What is it?

1. Sup Ct. has great power of judicial review, to declare acts of leg/exec unconsti and set them aside BUT need a balance to this great power ( Justiciability
2. Justiciability( limits sup and lower fed ct powers. Self imposed by the Sup. Ct. to keep within the narrow balance of powers.

B. Scope of Judicial Power

1. Art III, Sec. 1 ( GRANT of power to the judicial dept (Sup. Ct and inferior cts est by congress.

2. Art III, Sec 2 ( Describes the judicial power and LIMITS it to cases and controversies
a. Doing anything besides deciding cases and controversies exceed Art. III

b. Discussed below under advisory opinions
C. Justiciability Doctrines

1. Advisory Opinions
2. Standing
3. Ripeness
4. Mootness
5. Political Question
6. Constitutional Avoidance (judicial restraint)
[All discussed below]

D. Advisory Opinions ( 
1. Jur of fed cts is consti restricted to cases and controversies, which are complexities which go to the very heart of our consti form of gvt

2. Why are we so concerned on the fact that we want to make sure fed cts don’t have too much power such as the power to advise?

a. B/c that would give judicial dpt a hand in leg affairs

b. Also if get advice from Sup. Ct and then gets in trouble then pass blame onto the sup  ct., any political decision would be pushed on the sup. Ct and away from public responsibility (passing the buck)

c. Some St supreme cts. Have this ability to advise but fed sup ct. does not.

E. Standing
1. Standing refers to the capacity of litigants and whether they have the requisite stake in the outcome of the lit to make them vigorous advocates for their claim or defense. Without rights on the line or concrete facts to adjudicate, a court does nothing more than render advisory opinion.
2. Cts don’t want to get into the thicket of it all, if can get it dismissed via technical rules of jur via standing then that’s good.

3. EACH LITIGANT (each one independently) must have standing on their own AND for EACH COA AND for EACH KIND OF RELIEF SOUGHT
a. Not about the merits

b. Are these litigants the RIGHT ones to bring the case to the court. 

i. Are they sufficiently invested in the outcome so that they will fight with sufficient vigor so that the cts will have ALL the info to make a decision
c. Ex for Each COA) I am suing him b/c spyin on me and horrible guy

i. First claim yeah, second claim gone b/c no standing 

d. Ex for Each Relif) Guy choked by LAPD and sought dam and injunction to stop choking. Dam yes b/c injury, injunction no b/c speculative that will do that again ( nonjusticiable on that relief.

4. Standing Elements [1-3 irreducible minimums of Art III (cosnti rule), 4 is a policy rule]
1) [Adversariness] (Discrete and Palpable Injury

a. They must be injured or potentially injured to really care on how the case will turn
b. Must be a judicially cognizable injury

i. Injury to CL rights (injury to person or property etc)
ii. Injury to positive law rights (free speech, non-discrim, etc)
iii. Injury to public rights (rights flowing from citizenship, rights in common with all others)
                                                                               [First 2 called ( Hohfeldian Rights]

c. Must be imminent

i. Cant be speculative or attenuated chain of possibilities
d. Discrete ( Distinct/Particularized. Unique to party or group rep by party, not generalized (hollingsworth not okay b/c hold state)
i. Injury has to be localized to those Ps or a group they are rep
1. But if entire state or country – obv can’t do class action with all that.
ii. If generalized injury ( the more widespread an injury is then the better it is to be remedied by a pol branch like the leg than the judicial
e. Palpable ( easy perceptible. Have to articulate injury w/ specificity. A REAL injury ( an injury in fact. Can’t be intangible/philosophical
f. Ex) Palpable but not discreet case (Hollingsworth v. Perry (2013) (talked about more during marriage rights)
i. P go to fed ct to say Prop. 8 unconsti b/c v. equal protection and due process. Dist. Ct. agreed to enjoin Prop 8 

ii. Officials declined to appeal (didn’t fight in dist. Ct either – that’s a point on issue of SOP b/c the executive (GVNR) has discretionary if want to defend or not when people already voted on it). So Mr. Holl… intervened which the ct allowed b/c Prop. 8 was passed not by CA leg but by the people. On appeal D lost again.

iii. Sup. Ct. said no standing

· Were proponents injured? Yeah put time and $ to pass the proposition and governor didn’t defend it. Yes injury is palpable (injury in fact) BUT its not discrete

· Was not particularized to them but shared with everyone else in the st ( generalized injury so best to go to a political remedy (like vote governor out of office).
2) [Causation](Caused by D’s (alleged) Action

a. Could be caused by a diff person NOT in ct
b. Assume D action is illegal (during standing question) ask if that action caused the injury
c. Injury must be fairly traceable to the unlawful conduct
d. Allen v. Wright
i. IRS illegally grants tax exempt to racially segregated private schools, white flight from public desegregated schools to private. 
ii. P (black parent) sued IRS. P was deprived of 14th amm right (right to integrated edu)( huge injury
iii. But was it CAUSED by tax exempt? ( It was the PARENTS (a third party) of white kids that caused the injury and moved their kids to private school 
iv. Ct said the line of causation is too weak b/c the causation runs through a 3rd party
3)  [Redressability](Remediable by Court

a. Has to be something ct can do. If not then merely askin for advisory opinion
b. Ex) Marbury ( was injured, caused by Madison, but it was not redressable. Was in the wrong court to ask for a mandamus. So Marbury was essentially asking for advisory opinion; 1st “standing” case
c. Flipside of causation inquiry
d. Sometimes b/c of nature of requested relief it can’t be given
i. Ex) Linda R.S. v. Richard D. (1973) ( Mom asked sup ct to jail dad to get him to pay child support. 
· Ct said didn’t think that would get her what she wanted ( which was $$) so she lacked standing
ii. Ex) Warth v. Seldin (1975) ( argue that housing ordinances are unconsti b/c really just being racially discrim by forbidding multiple fam dwellings.
· Ct said yeah we can say unconsti but that remedy is not adequate to take away the injury you allege.
· There is a 3rd party (construction pple) at issue and they aren’t present here in this ct.
4) P’s personal rights at stake

a. Can only lit your OWN rights, not a third parties’ rights
b. No third party standing, no third party rights (Jus Tertii)
i. Ex) hide drugs in neighbor house, they raid his house w/o warrant and arrest me. I pass first 3, but not this last one b/c my neighbor’s rights were at issue there, not mine.
c. This (unlike the first 3 which are consti rules) is a policy rule. Sup ct imposes on themselves to further limit themselves.
i. So as to avoid needless friction with other branches
d. Exceptions to this:

i. When person in ct has a close relationship to the person whose rights is at stake

· Mom or dad on behalf of kid (Allen v. Wright)

· Att/client

· Dr/patient

e. Because it is policy based it can get loose where can stretch on this. Policy reason for this standard since not part of Article 3:

i. To avoid needless friction with other branches

1. If the right holder is not sufficiently interested to bring case herself, why should a court decide?

ii. Since policy-based, Court can craft exceptions

1. For countervailing policy reasons

2. Not so with Art. III restrictions

5. Usually when talk about standing we are more concerned about P, b/c D are dragged in there. But either P or D ( same rule
6. Proving it all

a. When? ( Justiciability is a prereq to jur and must be satisfied at all stages of lit

b. Who? ( Party invoking fed jur. has the BofP

c. How? (
i. Pleading stage: factual allegations sufficient

ii. Pre-trail stage: specific facts/triable evid

iii. Trial: proof by preponderance of evid

7. Clapper v. Amnesty (2013) ( (states rights)

a. Ps who rep foreign persons bring suit against D (director of national intelligence) for worrying about injury of them spying on them, vio 1st and 4th amm.
b. Discrete and Palpable injury

i. Assuming a cognizable injury (that spying does injure) then it must be particularized (unique) to these plaintiffs. If just see if act causes injury = advisory opinion, need to cause injury to these Ps to get case/controversy
ii. P claims their injury are ( fear that communication will be heard, inability to perform their jobs, and having to take extraordinary precautions
· Ct said no too speculative (attenuated chain of possibilities) so not a judicially cognizable injury
iii. Ps said but we took extra precautions we were so afraid of injury 
· Ct said that the precautions were not palpable injury b/c self-inflicted injuries don’t count
· Also not discrete b/c NSA could have been spying on anyone not just them – so potentially the whole world.
c. Caused by D’s action

i. Ct held that taking the precautions was not caused by the D’s action, it was just speculative
ii. Is it traceable to D’s actions? – Ct said no

d. Ct held that Ps don’t face a threat of certainly impending interception

i. Mere existence of challenged program is insufficient

ii. Fear alone is not an injury in fact

8. Special Problem of Leg Standing to Defend Leg Powers
a. When can a legislator challenge based on own stat/auth – like Pres not enforcing a law congress passed (one form of nullification)
b. Two diff kinds of injuries leg suffers:

i. If their acts are ignored (nullified) – exec not doing it (like president)
· Congress have standing to sue exec dpt if nullify their acts by ignoring it or refusing to implement the law

· If either ignored or refused then this is sufficient injury. If certain powers are negated – any legislator can bring
· AZ state legis. v. AZ Ind. Redistricting Comm’n – AZ proposition took redistricting rights away from leg and gave it to a committee. Because their rights were taken away, the leg had standing in court
· Colemen: Cited in AZ case. P was 20 of 40 state senators whose vote would have been sufficient to pass law, but instead the tie-breaking vote went to Lieutenant Gvnr – their powers were negated b/c they weren’t able to vote
· Chadha (discuss later) – INS chose not to defend law and by not defending it, then basically agreed with Chadha that Congress’s powers were unconsti. So Congress could step into defend power b/c otherwise would have been illuminated – had standing.
ii. If their powers are merely diluted
· No leg standing

· Usually insufficiently concrete injury
· Raines v. Byrd (cited in AZ case): 6 members of congress brought suit challenging the line item veto authority given to the Pres. B/c the injury was widely dispersed over all members of congress, none of the Ps could claim a personal right at stake. Line Item Veto only diluted senator’s power.
F. Ripeness
1. Look at this at the time it is filed.
2. A case brought before the P has actually been injured is unripe b/c:
a. The injury may never occur and judicial intervention would not have been necessary OR

b. Future facts may shape the nature or scope of injury, affecting the resolution of the case

3. Courts don’t want to hear it too early b/c basically an advisory opinion. Diff between case and advice is the application of concrete facts to the legal issue. And those facts can change.

4. Ripeness is a question of timing
a. After injury incurred( no prob

b. Before injury incurred ( now a prob

i. Must be a credible threat of enforcement

· Fairly certain that injury will occur (thus case or controversy)

· Past history can be probative

ii. Facts must be sufficiently concrete
· If later facts could affect resolution , should wait

· If facts are unlikely to change and there are imp rights at stake then pre-enforcement challenge okay

· Prudential Ripeness Rule
5. Susan B Anthony List v. Driehaus (2014) ( states rights
a. Advocacy group sues sayin Ohio Stat that prohibits false campaign statements is v. 1st amm.
b. Ct held yes there is a consti right to lie in campaigns

c. P argued that their injury is that they wont be able to get their message out but have not YET been injured b/c P have not been prosecuted yet!

d. But b/c there is an election in future, then this prob is gonna come up

e. So injury could be prosecution or THREAT of prosecution
i. Mere existence of the stat has a chilling effect.

f. Should ct have waited for facts to be sufficiently concrete?

i. Might be better to get more facts but this is a balance, every moment you wait the more peoples’ rights are chilled.

ii. Remember this is prudential and not req by Art. III

iii. Balance between benefits of waiting v. the costs of waiting

· Ct held better not to wait

· Costs greater than benefit here

g. Ripeness is an offshoot of standing ( injury must be actual or imminent. Credible threat of enforcement?
i. Present intention to engage in banned action
· Past behavior is evid of future action

· Non-specific future intent is insufficient

ii. Past behavior of state is probative

G. Mootness
1. You look it at at the time it is decided.
2. A case must remain “live” at all stages of lit (from complaint to final appeal). If injury abates (time sensitive), then decision by ct is merely advice.

3. If injury is in the past

a. can ask for damages and request for damages is never moot

b. can’t ask for injunction, would be moot

i. Can only get injunction for ongoing (present) or imminent injuries
4. Similar to req of “can a ct take away your injury by redress?”

5. Has to be ripe on day it is filed and it can’t be moot the day judgment issued.

a. Window of adjudication

b. If something happens that makes it moot, ct must dismiss it

6. Way to moot a case

a. Plaintiff dies

b. D voluntarily terminates the offending action but will only moot if iron clad guarantee that it will not happen again

i. Suit to get them to stop dumping chemicals and right before ct decides; they stop. Likely not moot they could just do it again. Need iron clad.
7. If apply too strictly then some cases will never get to high court

a. Abortion cases, election cases

b. So have to have an exception ( capable of repetition, yet evading review
i. P could get prego again and have same deal but would evade review b/c of timing (takes more than 9 months to get to high court)

ii. This applied in the Driehaus case!

iii. However, Guy turns 21 before gets to high ct about drinking age ( will never repeat (be younger than 21) so should go to a class action to fix
H. Political Question

1. Thornier than Mootness and Ripeness

2. Not all consti questions are appropriate for judicial resolution. Sometimes consti vests final decision making auth in one of the pol branches (pardons, impeachments, etc)

a. When the executive possesses discretion then judiciary can’t look at it

b. b/c lacked standing in Marbury, the people voted Adams out of office

3. If Political in nature then not appropriate for judiciary

a. Politically examinable ( impeach president or vote him out of office

4. Political branch must have both power to act and the final decision making authority (discretion)
5. Fed ct lacks jur over consti question if:

a. It is not susceptible of legal resolution b/c it involves the exercise of political discretion
b. Therefore the consti commits the question to the discretion of one of the political branches

6. Distinguish between

a. Political cases  ( cases that are justiciable but just involve political overtones which the ct can (and mostly does) here (like election disputes)

b. Political questions ( nonjusticiable cases that must involve power and discretion by the political branches – like impeachments; very narrow category of cases
7. Walter Nixon v. US (1993)
a. Impeachment cl (Art III. Sec. 3 Cl.6 ( the senate shall have the sole power to try all impeachments

b. Requisites for whether Impeach Cl is a Political Question(
1) Branch must have power to decide the issue

· Lang of clause gives senate the power

2) Its decision must be final/authoritative

· Lang says “sole” so cant be reviewed

                                                              YES OBV A POLITICAL QUESTION

c. Nixon complained that it was a committee of senate members who tried him rather than the whole senate. Therefore the impeachment was uncon b/c vio the clause.
d. Is he right? ( ct says WE DON’T CARE. This is not for the judicial branch to decide, sole power of the senate.

8. Broader Principles in Political Question

a. Prevent interference with pol branch discretion, especially w/ Impeachments. Like:

i. Unelected branch removing elected officials

ii. Or in protecting one of their own (judges)

iii. Judicial involvement can prejudice criminal case

iv. Interregnum uncertainty (pending judicial review)

9.  Framers intentionally gave power to impeach to Congress so as to balance powers
I. Constitutional Avoidance/ Prudential Rules of Self Restraint
1. The Sup. Ct. has adopted several “prudential rules of self restraint” to avoid the unnecessary use of judicial review

2. Potential consti crisis every time sup. Ct makes a decision. Thus, one solution is for them NOT to hear some cases

3. Another limit ( Even though we have jur, we are still not going to hear it, deny cert petition.

4. Exercise the huge power of judicial review only as a last resort (less used the better).

5. Ways

a. Deny cert. pet.

b. Sequence of adjudication in a case with multiple COA

i. Get to the fed consti question LAST b/c may not have to get to it at all

ii. Decide St issues first over consti issues

· Good b/c when fed decides st law it has no biding affect on st cts. Only binding on those parties. So if fed gets it wrong, states can ignore (least amount of harm done)

· If don’t know they will dismiss and send it to state court

· Could also give certification ( hold onto the case and ask the st for some guidance.

· If can get P all relief she sought on the merits with st, then don’t need to get to fed issues

iii. Decide fed stat issues 1st and then consti issues

· Less dam if fed cts make mistake on fed state law b/c congress can fix a statute, but congress can’t fix an interpretation of consti law.

c. Construe stat as to render them consti
d. Decide cases on narrowest grounds

e. Decide cases only if brought by persons whose rights are violated

Now Onto Federal Powers [Federalism]
I. Federal Power I ( Article I (Congress)

A. Basic Concepts of Federalism

1. Federalism ( struggle of state power and federal power

2. Art. I Sec. 8 ( 17 enumerated powers of congress

a. Should these powers be read broadly or narrowly is the dispute

3. Because consti was after the states it is pre-existing state powers, which the consti preserves except where powers were delegated to the congress

a. Art. I Sec. 10 ( suggests that st gvt has general powers but it does limit it 
i. w/o these limits, section suggests that states have unlimited power

ii. state ( general power; fed ( limited power

4. Do these powers exist?

a. Power does not exist for fed gvt unless in Sec. 8, and does exist for state unless it limited in Sec. 10 (Sec 10 does NOT grant states powers!).

5. Effects of fed law on state power

a. Where enumerated, fed power is supreme and overrides st power

i. Can both have power in 1 thing but if conflict then st power gives way to fed power if it is within their enumerated powers ( supremacy clause
ii. If the fed don’t have power in that law then doesn’t matter if conflict b/c unconsti law thus invalid and invalid fed law isn’t superior to any law 

b. If in excess of enumerated power, fed power is unconst

B. Powers of the Federal Gvt

1. Within the 17 clauses in Art. I Sec. 8 (
a. Administrative items (relating to functioning of fed gvt)

b. Nat sov & security

i. Foreign relations

ii. Military and war (doesn’t say air force but should be applied broadly b/c that’s how consti should be read – he thinks)

c. Commerce and Finance ( bid deal, most of clauses is in this category

i. Taxes, bankruptcy, currency, mail, IP

ii. Interstate/foreign/indian commerce

C. McCulloch v. Maryland (1819) ( (Federalist Era)

1. Basics

a. US opened a US bank in ML and issued US bank notes while ML banks also issued bank notes. ML wants to be able to tax the US bank (and if do that while ML not taxin ML banks then destroys US bank ( power to tax becomes power to destroy
b. Is the US bank an instrument of the US?

i. If act of making US bank valid and consti then yes instr of US; ML can’t tax it

ii. But if Congress did not have power to est bank of US its uncon/invalid and thus not an instrument of US and ML can tax it.

2. By looking at the enumerated powers (above) ( none of them give power to charter a bank.
3. Bank History

a. St banks used to issue money but after consti made fed only has power to coin money (to make all st money same (big issue before)) and fed pays debts from war.

b. First Bank of US then lapsed in 20 years; Second Bank of US (at issue here) and when it lapsed there was no central bank in the US which caused huge economic issues. Had to depend on st banks to do it all, emasculated fed gvt

c. Now we have a federal reserve system

4. Doctrine of Enumerated powers (in Sec. 8)

a. Should we read it narrowly (inc st power) or broadly (decrease st power)

b. Look at what framers intended

i. Put in the necessary and proper clause (allowing means to an end)

ii. Put in the 10th amm in consti (limiting st powers)

iii. The People have sovereignty not the states 
· Master rule – that when delegate power what is not said is left to master and so when controversy on how much power delegated, tie goes to Master.

· However, decided to read this narrowly and said does not apply here 

· If it was true that true sov is the state then st delegated power to Congress in consti and any dispute of power goes to the states

· Therefore, not delegation of power from states, but grant from people

5. Doctrine of Implied Powers (not within Sec. 8)

a. In addition to powers expressly granted, fed gov may exercise incidental power
i. Makes logical sense

ii. Therefore Marshall says the powers should be read broadly
b. But just in case needed more back up for that argu that just “its logical,” there is the necessary and proper clause, which is the technical support for this logic that congress has incidental powers besides those mentioned in Sec. 8.

c. Theoretical Support

i. Fed gov is supreme within sphere of power

ii. No exclusion of implied powers

iii. Great powers need ample means for execution

iv. Source of power ( The constitution
d. Textual Support

i. Necessary and Proper Clause ( Art I Sec 8 clause 18 ( Congress shall have power to make all laws which shall be necessary and proper for carrying into execution for foregoing powers

· This is an expansion

· This clause is placed in Section 8 (enumerated powers) and not in Sec. 9 (limitation on Congress power)!

e. Bottom line ( read broadly b/c:

i. Logical, necessary and proper clause, AND the consti was enacted to last a LONG time so needs to be read broadly to do that in a changing society (didn’t say power over airforce b/c not around then but the purpose of power over navy/military= power of protection so airforce would be in it.)
f. Marshall’s Test – RB Test
i. ENDS must be enumerated powers in section 8

ii. MEANS must be “plainly adapted” (reasonable) and cannot vio a prohibition in the consti (limits on congress is in Art III Sec. 9)

g. It up to the Congress to decide if this test is met when enacting leg, but it is up to the judiciary (if issue brought to them) to use the RB test on whether what Congress thought when enacting leg was rational.

h. Bank of US is incidental to the enumerated power to borrow and coin money.  ( consti/valid therefore ML can’t tax US bank (instrumentality of US)!
6. How does Court’s interpretation of necessary and proper cl affect SOP in the fed gvt?

a. The degree of the law’s necessity is to be discussed in CONGRESS (leg question)
b. Not the judiciary’s place to look into degree when the law is not prohibited and congress calculated how it is a means for the enumerated powers. 

c. Bottom line ( there are implied powers that speak to congress and not to sup. Ct and congress has wide birth to pursue the ends to the mean.

7. Where do States get the power to tax?
a. Silent as to small part in Sec. 10

b. But either way states never possessed the right to tax the fed gvt’s 

c. No st tax on federal instrumentalities (taxes permitted on federal employee & contractors)

8. Four Dominant Theories of Interpretation (Marshall lays out) [BIG DEAL ( Decides cases so know what interpretation the court used]
a. Textualism ( just look at the terms and their dictionary definitions
i. Marshall said N&P supports broad scope and b/c in the powers section (sec 8) then means an expansion

b. Originalism ( discover the historical meaning of terms to framers? To ratifiers?
i. Most prevailing one

ii. Marshall said failure of articles, avoid embarrassment so would be diff

c. Dynamic ( interpret in modern context/contemporary interpretation.

i. Airforce obviously meant in military powers b/c present today; Textualism would not see it that way.

ii. Marshall said banks are to endure and since consti is too then should be broad so as to be able to interpret it as need be during time

iii. Marshall explained theoretical justification for broad fed power

d. Non-Interpretivism ( uses other sources of meaning outside consti to define the contours of rights and powers
i. Natural law ( law of nature, the law given by god

9. The court held that it was competent for congress to find the bank necessary and proper.

a. Jackson (pres) vetoed the ct’s message in saying that the bank is not necessary

i. He decided not to execute it.

ii. Congress could sue Pres; but not contradicting the Cts.

b. He CAN do this b/c exercising his political discretion.
c. This is not contrary to what the supreme ct held ( b/c if congress believes it is necessary and proper then the ct will differ to that

d. Imp distinction ( supreme ct did not decide it was necessary and proper, it said congress believed it was; therefore it was consti.

II. Federal Power II ( Commerce Power

A. The Commerce Power [BROAD power]

1. Disputes over federalism often appear in this context

2. Art I Sec. 8 cl. 3 ( congress shall have Power to regulate commerce with foreign nations, and among the several States, and with the Indian Tribes

a. 3 diff power here ( foreign commerce, intestate commerce, and Indian commerce

b. Congress has no power over Intrastate (st said they are sov they can do themselves)

3. Must define “regulate” “among the states” and “commerce”

a. Define terms lets you know powers of congress and its limits ( know def by 4 ways to interpret (above)

B. Gibbons v. Ogden (1824) ((federalist era)
1. Incompatible licenses (can’t have one exclusive license and another license)

a. NY granted exclusive right to do ferry business to O

b. Fed law grants franchise to G to engage in “coastal trade”

2. So fed law prevails over st law but not supreme if its uncon. So did Congress have the power to grant license to G?

a. Supremacy Clause (Art VI Sec. 2) ( fed law preempts st law but only if the fed law is valid
b. To know answer must look to the extent of congress’ power to regulate commerce

3. Does Commerce include “navigation”

a. Should commerce be read narrowly (pro st) or broadly (pro nat)?

b. Originalism ( all America and the ratifiers understood the word commerce to mean navigation

c. Textualism (Art I has a limit on navigation, why have a limit if otherwise congress lacks power?

d. Dynamic ( If didn’t mean navigation then congress wouldn’t have power over Aviation admit etc. So obv means navigation

e. Hold( commerce does include navigation

4. Marshall rejects “strict construction” in favor of expansive view
5. Does Congress’s power extend to commerce within the States?

a. Commerce AMONG the states must of necessity be commerce within the states. B/c Among means intermingled with.
b. Can’t just end once reach a territory line!

c. Congress has power to regulate ALL of the ferry trip between NY and NJ. ALL of it is interstate even though portion of journey may be totally within a state

d. Can it regulate the intrastate portion (like if just in NY waters)?

i. Yes! b/c some interstate implications involved possibly like crash with a NJ boat etc.

6. Regulate ( does this mean license? Prohibit? [answered later]
a. Congress does have the power to license. Prohibit – dicussed in Hammer
7. Hold( b/c the fed license was valid via the commerce clause it preempted the state license.

III. Federal Power III ( Era of Dual Federalism (CC)
A. Era --> 1883 - 1937
1. Era of industrialization so congress began to regulate a broader swath of economic activity
2. If anyone opposed any type of regulation then would argue that congress lacked the power, only states could do it (knowing full well that the states would choose not to regulate)

B. Hammer v. Dagenhart (1918) ( (Dual Federalism)
1. Congress passed Fed regulation of child labor that regulated the manufacture ( the labor practice (pay, working conditions, etc)

2. Ct did a 180 from Gibson

3. Ct held a strict construction of “interstate” and said that manufacture is local b/c always in A STATE, therefore intrastate and beyond congress’s powers.

4. But can congress ban interstate shipment of child-made goods?

a. Surely would b/c those goods shipped to interstate commerce.

b. Ct said no b/c ALSO strictly viewed “regulate” and said that this would not be regulating shipments but prohibiting them and congress has no power to do that.

i. Older case that upheld prohibition of shipping lottery tickets as a “regulation”

· Ct said well this is diff b/c lottery tickets are “harmful” but child labor goods is not “harmful”  ( This is dumb but justice here says hey don’t look at me, I’m just relying on the 10th Amm (
5.  Justice said 10th amm is 

a. 1) Restating enumerated powers but ALSO 

b. 2) Is using it as an affirmative limit on congress’s power 

i. (typical tool of cts during this time]

ii. Saying that congress’s power is limited not only by sec. 8 but also limited by whenever it would intrude on state powers
6. Used this tool of the 10th amm for 50 years during Great depression and Fed kept trying to help but every time leg brought to ct it was struck down under the 10th amm.

a. Roosevelt saw this issue, said he wanted to pack the cts and as this was pending all of a sudden started to uphold new deal leg (pro nat gvt) ( led to Darby(
C. US v. Darby (1941) ( (New Deal)
1. About Fair Labor Standards Act (similar to Hammer) 
2. Part 1: Act prohibits Interstate shipment if goods don’t meet FLSA std

a. Ct here overruled Hammer and said this is a regulation (even though it prohibits).

i. Doesn’t matter what Congress’s motivation was (agreed with Hammer Dissent)

ii. So long as exercise consti power then motive is irrelevant
3. Part 2: Act prohibits the manufacture of non-FLSA-compliant goods for interstate market
a. A way of implementing (like N&P) Part 1 b/c hard to enforce so this fixes it in the 1st place
b. This case looks more like Gibbons ( expansive view on consti powers

4. New Role for 10th amm ( The amm states but a truism that all is retained which has not been surrendered. Nothing more than declaratory of the relationship between fed & st gvt

a. So yes it is (1) merely to restate an enumerated powers. Not (2)! Stated in Hammer.
D. Wickard v. Filburn (1942) ( (New Deal)
1. Agricultural Adjustment Act ( passed to respond to the probs with the great depression

a. Limited production which limited amount of wheat entering into IC which stabilized prices

b. It also controlled production for intrastate commerce

i. B/c we just have 1 market; we can’t divide markets of inter and intrastate

ii. If we want to control interstate market then need to control it ALL
2. P grew an excess and then he just ate the extra

a. Prob b/c if allow this 1 person to do that then all others will. That will impact interstate market ( prices go up!

3. Congress can regulate not just production for interstate shipment, but also production for home consumption b/c it still affects commerce:

a. Viewed in the aggregate (if everyone else did it), substantially affects IC
4. Especially now that our market is global, should not differentiate markets, to say that only the state can regulate a part of it denies evolution.
IV. Federal Power IV ( Fed Civil Rights  (CC)
A. Federal Power over Civil Rights

1. Civil Rights Act of 1964 [Big Deal]

2. Background

a. Social matters are typically a state concern

b. Fed doesn’t deal with this explicitly, BUT the states demonstrated that they were unwilling or unable to deal with these issues (led to civil war)

c. After Civil War, congress enacted series of civil rights laws as part of reconstruction (far reaching laws). These were amm that were tacked onto end of consti.

i. 13th amm (1865)( 2 operative clauses:

1. First Section abolished slavery

2. Second section ( “congress shall have power to enforce this article by appropriate legislation

· If this was in the original consti, would be in Art I sec 8 with the other enumerated powers

· Looks most like the necessary and proper clause ( which augments congress’s power, it’s the codification of doctrine of implied powers (Marshall) ( Just added Sec 2 to be safe.

· Sec 2 is the MEANS to enforce Sec. 1 (the ENDS)
ii. 14th amm (1868)( 

1. Cant deny equal protection and due process

2. 14th amm Sec. 5 (gives congress the auth to enforce 14th amm by proper leg (like 13th amm’s sec. 2!). This was the Second try @ civil rights act.
d. BUT in 1883 supreme ct declared them all (all the civil rights act of 1866,1871,1875 ( 13,14,15th amm) unconsti by saying that despite Sec. 2 and Sec. 5 congress lacked power to do the civil rights acts

e. Didn’t try again until 1964 civil rights act via the commerce clause
i. Didn’t want to rely on the Amm b/c afraid will be slapped down again

B. Katzenbach v. McClung (1964) ( (New deal)

1. Facts: a BBQ joint that buys some of its food from other states denies services to blacks. 

a. Similar Case ( Heart of Atlanta Motel

2. Can a business (motel or restaurant) be regulated by congress under the Commerce Clause simply b/c it buys goods in IC?

a. Ct said that there is enough of a link when a restaurant receives from out of state a substantial portion of food to sell to people.

3. Congress’s power?

a. Congress can reach into local matters as long as some substantial connection with IC
4. Is there a substantial connection between prohibiting racial segregation and promoting IC?

a. Yes b/c less discrim means the more others will travel and spend money as they travel

i. If discriminate then no places for black people to stay (motel) or eat (restaurants) as they try to travel.

b. Discrimination is an artificial restriction on the market

5. Does it matter congress’s motivation? Does it matter that congress intended to regulate civil rights so long that in the process of regulating those rights it does in fact regulate IC?

a. No, its within congress’s power. Doesn’t matter the original incentive.
V. Federal Power V ( Modern Commerce Clause (CC)
A. US v. Lopez (1995) ( (states rights)

1. Fed Gun Free Zone Act ( Fed crime to possess firearms on or near a school campus

a. Why did congress leg on this rather than let states handle?

i. B/c although states have the pre-existing and reserved power to regulate guns, the states either weren’t doing it or weren’t doin it well.
ii. Congress steps in to fill the gaps. Thus congress acts when states aren’t doing it or aren’t competent in doing it.

b. Congress is using the commerce clause to pass this leg b/c don’t have edu power 

i. As long as can prove some kind of connection then all good

2. Facts (Lopez brought a gun to campus. Charged as vio a fed law. His defense is that the Act was unconsti b/c exceeds congress’s power since gun control is too far removed from IC
3. Congress saw a connection
a. Guns at school ( distracted students ( less prepared for work/world ( uneducated work force affects IC
i. Not a direct effect, but indirect effect
ii. At least twice removed from IC
iii. Bodily injury could indirectly affect congress b/c have to go to hospital and pay etc
4. Sup. Ct. said too far removed via the New Federalism Test (see below). So Act is unconsti.
a. First time since 1936 that USSC invalidates an act of Congress

B. Re-visioning Federalism ( New (Old) Federalism
1. Rehnquist (chief justice in Lopez) tried to use Marshall’s words by saying ( internal stuff (like guns on local edu) is for the state.

a. But he misread what Marshall said! Marshall said yeah internal commerce is not reachable unless to reach it to exercise the other powers congress has
b. The dividing line between interstate and intrastate just can’t be that clean

2. Lopez started a new doctrine ( New Federalism

a. Dual federalism ( argue that if its within A STATE then it is intrastate and congress has no power and that lottery tickets are harmful while child labor is not. (Hammer)
b. New Federalism draws on these old, nonsense concepts
3. Rehnquist Doctrine ( Distinction is IMP between direct and indirect effects of intrastate transactions upon interstate commerce. So redraws the line.
a. Narrows Congress’s power
b. Indirect effects (any local activity) - Anything other than IC per se (instrumentality, channel, etc) should be supported by N&P Cl
i. Sup. Ct. scrutinizing it pretty hard here.
c. But where do you draw this line???
i. This distinction can’t be maintained in a modern integrated economy
4. Who benefits from the Lopez holding?
a. The States b/c if congress doesn’t have power to regulate it then the states do, which they can decide to use or not to use.
C. New Federalism Test via Lopez ( Current Test Used  - Note: (c) Got idea from Darby and Wickard with N&P Theory but now use this Test.
1. This new rule (New Federalism Test) ( Congress’ power over IC extends to:

a. Channels of IC

i. Means of transportation; routes for which IC is carried

ii. Highways, railroads, air routes, waterways, telecom networks, the internet, the financial system (banking routes)

b. Instrumentalities of IC

i. Things or persons in IC

ii. Trains, trucks, planes, autos, stock markets, cell phones, lap tops
         [a and b are means by which IC is directly regulated; per se valid]

c. Local Activities with substantially effects on IC - indirect intrastate ingredients of IC (hotels, restaurants, production and consumption of wheat)  ( underlined by the theory of N&P
i. Rehnquist gives 4 ways for congress to have power via sub affect:

1. Jurisdictional element

a. Some aspect of the activity involves 2 or more states (IC), AND it must be written in the statute and cannot be determined after the fact (meaning must be on the face of the stat – IC – and not just determined later that has some IC aspect)
b. Ex) Prostitution a fed crime? ( no b/c social matters are usually left to state

i. BUT transferring people across states (and that is written in the stat) for prostitution is a fed crime!

c. Lopez – no jur here.

d. What if Lopez got his gun from a diff state?

i. Would not have been sufficient here b/c the stat (gun free act) did not require the gun be from a diff state

ii. But if the act said that anyone who carries a gun at school, where the gun was from IC ( would have been within congress’s power here

2. Economic Activity

a. By its very nature is interstate. Anything involving money (sales; even if intrastate b/c will effect IC in some way – Wickard ( held that eating wheat is Ec Activity b/c consumption but could be okay under N&P too) would be an economic activity which would be within congress’s power

b. If gun act regulation was limited to the buy and sell of guns then would have been within congress’s power

c. Non-money activities with economic effects?

i. Consuming home grown crops ( e activity b/c sub affects IC (aggregate effect) New Deal
ii. Self-Insuring ( is NOT an ec activity (Sebelius below)

iii. Just Carrying a concealed gun on campus ( not economic activity b/c insub effect on IC (indirect), New Fed
· Ct held this but REALLY for the reason below, Congress must make holdings that using CC ( below (3)

· b/c could argue is economic in some sense.
3. Congressional findings that there are substantial effect 

a. Congress holds hearings to say that you have to regulate local actives to make regulation nat/global 

b. In Lopez, congress made no findings. Dropped ball on this. But Congress did it in Brzonkala (below) but STILL said nah w the ct make the decision ( below (4)
4. Ct’s own judgment of sub effect (if no jur, no economic, and maybe even if congressional findings (Brzonkala)– If decides not then its not sub effects. Congress can’t regulate.
a. In Lopez, Rejects national productivity link that Congress says people will be more productive with less guns
i. Otherwise it would lead to general federal police power

b. Breyer (dissent) declares that this is not Marshall’s RB Test:
i. Consti req sup ct to judge the connection btwn regulated activity and IC not directly but at one remove. Cts must give Congress a degree of leeway (by looking just at if it was rational)
ii. So basically ( everything is interstate b/c all is global so really hard to say it does NOT sub effect IC In some way
2. Wickard ( no channel, no instr, sub affect (jur? No Economic? Yes)

a. Him eating his own wheat, so inactivity makes it economic b/c if he didn’t eat his own he would go buy wheat. Seen as consumption
3. Gonzales ( grew pot in home for own consumption (market for pot in CA doesn’t exist b/c illegal)
a. She argues no connection to IC ( no jur, no economic (not buy or sell at all)

b. Sup. Ct. said IC, thus congress still can regulate it b/c its necessary to do so in order to make the international and national regulation of control substance work.
c. More of an example of Number 4 under (c) of Lopez Test

d. N&P cl used – Regulate local b/c necessary to fully effectuate broader Interstate regulations
i. JUST LIKE DARBY! On its 2nd holding in order to advance the first holding.

D. US/ Brzonkala v. Morrison

1. Victim of Gender Violence at a college sued guy and the Virginia Tech under Violence Against Women Act (VAWA)

2. Consti basis for VAWA ( commerce clause and 14th amm, Sec. 5

a. B/c point to two diff powers, the law will be upheld if either power is adequate. So D must prove both are not adequate.

b. Laws have been upheld even when congress didn’t point to a specific power (but it helps)

c. CC ( sexual violence is not a channel or instr so look at the activity sub affecting IC.

i. Jur? No (but if wanted it to be statute should say whoever crosses state lines to assault women.)

ii. Economic? Has consequences, but not itself. Too extenuated.
iii. Congress pointed to the fact that they had findings (4 years of hearings) that there was a sub connection between this local activity and IC.

· Ct said nah this is just persuasive at best.
· Ct tightens the test further: “simply because congress may conclude that a particular activity substantially affects IC does not necessarily make it so”
d. Ct also rejected the 14th amm b/c said no civil rights at issue here

3. Bottom line ( this case tells us that congress’ findings are NOT binding (unlike what Lopez said) they are just persuasive which sup. Ct can reject and make own findings

a. Sup. Ct making policy here basically; Saying that this question is better for judicial than leg
i. Rehnquist says whether gender violence sufficiently affects commerce is ultimately a judicial rather than legislative question and can be settled finally only by the court ( Complete reversal from Marshall
b. Low point of federalism

VI. Federal Power VI ( Patient & Affordable Care Act (CC)
A. Affordable Care Act of 2010

1. Principle Provisions of Act

a. Regulation of ins comps – Ins IS IC (no prob for congress here)

b. Creation of State Ins Exchanges – Optional for states b/c otherwise vio 10th amm

c. Expansion of Medicaid – Health ins for the poor; Did this by fed gvt offering st money to do it

d. Individual Mandate – Anyone uninsured has to go out and buy it or else get penalty

e. Penalty for non-compliance – Penalty or tax?

2. Health care is definitely an economic issue! US hit some probs b/c so many Americans were not insured. Decided to fix by this ACA.
B. National Federation of Ind. Bus v. Sebelius (2012) ( (states rights)

1. Congress claimed that the Individual Mandate (uninsured people must buy private ins) via power of commerce clause (power to regulate IC)
a. Channel? No
b. Instrumentality? No

c. Local activity sub affect IC?

i. Jur? ( no

ii. Economic? ( Is not having health insurance economic?

· Ct says no its not

· But if you are self-insured and decide to bear risk of loss( risk of loss has economic consequences especially when 50 mill don’t have ins. ( so prolly should be economic

· And likely this economic activity sub affects IC b/c if I don’t have ins and I go to emergency room the insured are paying for my service. (why those insured had unnecessarily high premiums)

2. Holding ( 

a. Lack of ins (self-insurance) is not commerce
i. BUT…Assumption of risk is an economic act…
b. Lack of ins is not related to commerce

i. …BUT N&P clause and the Act reforms cannot work w/o mandate…
ii. Ct argue that even though maybe “necessary” (above), via Gonzales case ( it is not “proper” b/c it undermines the structure of gvt est by consti

c. Power to regulate commerce does not include power to create commerce
i. Justice Roberts argues that can only regulate a thing already in existence
ii. This is just like the other abandoned earlier case Hammer
· Regulate does not include power to prohibit
· Regulate does not include power to license
3. Basically this holding ( Downsizes Fed Gvt AND Reinvents states’ rights federalism
VII. Federal Power VII ( Tax & Spending Powers

A. Tax and Spending Power

1. Art. I Sec. 8 cl. 1 ( First enumerated power so def imp

2. Uniform ( addressing issues with Art. Confed when diff taxes in diff st

3. “Congress shall…lay and collect taxes…pay the debt (spend) and provide for the common defense and general welfare

a. This is not 3 powers (tax, spend, and provide) b/c if so then this would be redundant on enumerated powers, turn the fed from limited power to general police power, and render 16 other powers superfluous.

b. Instead “provide…” is a limit (though a weak one) on power to tax and spend

i. Congress may not regulate for general welfare; can only regulate where it has enumerated power; BUT can tax and spend for general welfare.

B. General Welfare
1. Definition of General Welfare
a. General welfare isnt only of Congress’s enumerated powers b/c would be a mere redundancy since Congress already has those powers (Madison’s proposal wrong)
b. Gen Wel is not confined to enumerated powers; its up to Congress so only through tax and spending clause can have power over non-enumerated things. (Hamilton’s proposal correct!)
2. Ex) Congress can’t set edu standards b/c not enumerated, but can spend on edu
3. HOWEVER, even if can spend on non-enumerated things that is only indirectly regulating; it STILL cannot directly regulate – Ex) You want this extra money? Then you need to follow these stds.
4. Who decides if its for the “General Welfare?”
a. Congress, but if not Congress then Judiciary (but in a super limited role)
i. Hard for Judiciary to decide b/c it is policy-based
ii. In Dual Federalism Era though held that ct decides these policy issues

b. We prefer Congress to make economic decisions b/c:

i. Congress is voted by people, therefore better to let them make policy decisions b/c can vote them out if don’t like it.
5. RB Test ( If find that congress had ANY RB to think this was for the gen welfare then binding on ct.

a. Basically judge is asking did “Congress pass this law?” If yes, then it defers to Congress’s decision b/c Congress doesn’t pass things that they think will defeat general welfare.
b. Congress Determines whether measure is a N&P MEANS to advance a Legit END (although in Dual Fed had ct doing this policy decision)
C. Congress’s Power to Tax
1. Taxes can alter pple’s behavior; can have a regulatory effect by influencing pple to do the right thing.
2. Dual Federalism Rule – Tax is valid if NO regulatory effect  [strict rule]

a. McCray ( tax on yellow margarine but none on butter in order to protect the dairy industry. Ct said this was purely to raise revenue but could easily say it was purely regulating dairy.

i. Can be easily spun, which is why Cts during Dual Fed Era have conclusory analysis 
3. General Rule – If the principal effect of tax was to raise revenue (even if had an incidental reg effect) then court will treat as a tax; HOWEVER, if principal effect was to regulate behavior (direct reg effect which incidentally raised some revenue) then court will treat as a regulation.
a. If taxes had a reg effect could be OK under enumerated powers to reg OR under Congress’s power to tax if deemed that just had an incidental regulatory effect.
b. Congress cannot directly reg via taxes b/c it has no power to regulate for the gen welfare; can only tax for the gen welfare.

4. Sebelius( Federal mandate for health insurance
a. Can’t regulate so as to mandate ins; so mandate by req a tax on people without health insurance. Using tax to induce behavior
b. However, here if works then will be ZERO revenue b/c hopefully all will buy ins and no taxes
c. Issue is that Congress called this not a tax but a penalty
i. Penalties are associated with regulations, not with taxes

ii. Congress did this to get the bill passed (wouldn’t go through if called a “tax”)

d. Congress jacked up by arguing not under the tax power, but under the CC power which ct rejected BUT ct said still has a power via tax (solid fall back power) b/c:

i.  Characterized as tax (collected by IRS; missing penalty attributes like punitive amount, scienter req, negative legal consequences beyond paying fee) AND has some meaningful revenue raising to it even if Congress didn’t intend it to

e. Reject Dual Federalism rule b/c every tax is in some way regulatory. Here deferred to Congress on whether a measure was a regulation or a tax.
f. Can Congress Tax Inactivity/noncompliance?

i.  Yes b/c Congress may not directly regulate inactivity but may indirectly regulate inactivity via a tax
· Direct v. Indirect was more of a conclusion than analysis. However the real test is whether there “tax” has a sig revenue raising feature. If not, then principally regulatory
· Marchetti – Busted for selling weed but only fed law b/c req a tax to sell weed and fed tax was a penny (1 cent) 

· Ct held that anyone that paid the tax opened themselves up to state prosecution

· So held that NOT a revenue raising measure but designed to trap you basically ( principally regulating.

· SO “sig rev raising measure” – Penny is not enough; but the non- health care tax was enough
ii. All good as long as the tax for non-compliance is not a regulatory sanction
5. Type of Reg Effect (induce behavior)
a. Direct Reg 

i. Commerce Power – Valid
ii. Taxing Power - Invalid

b. Indirect Reg

i. Commerce Power – Subject Sup. Ct. approval
ii. Taxing Power – Valid

D. Congress’s Power to Spend
1. Like Taxing Power, Spending can also induce behavior AND Congress can spend for the general welfare even if has an indirect regulatory effect; just cannot have a direct reg effect.

2. Dual Federalism (US v. Butler 1936)
a. Sup Ct made ALL the Policy Choices during this period so whether spending was okay depended on what Sup. Ct. said

b. Stone’s (the Dissent) view has prevailed( The power to spend is inseparable from the persuasion to action; induce compliance through spending is inevitable
3. Dole ( Drinkin age cant be reg by Fed law b/c 21st amm. So instead Congress offered more money to South Dakota for highways to states that increased their drinking age under the contention of safety.

a. Congress can indirectly regulate with the power of the purse by “buying” state’s consti rights 

b. Limitation (
i. Must be for the General Welfare

ii. Must be a Conditional Grant ( Unconstitutional Conditions Test (applies to any conditional grant by gvt entity)

· If st is goin to give up its consti right (like setting drinking age) then there must be a sub relation between the right states are giving up (condition of grant) and the benefit they are receiving (purpose of grant). If no connection, Congress cant persuade w/ purse meaning it would uncosnti
· Also cannot be coercive (see Sebelius below)
iii. ALSO, Congress can’t use taxing/spending power (or any other power) in vio of specific prohibitions – Like spending for religious purposes

iv. ALSO, Conditions for grants must be unambiguous – Condition must be stated clearly so that State reps know what they are actually doing.
c. Here, Yes general welfare (roads safe); AND the connection between states giving up right to set drinking age and getting money for safer highways is safety; and not prohibited; and no it is clear.
d. BUT if they conditioned the highway funds to force state to change structure of legislature then would not be sub related.
4. Sebelius ( 
a. Medicaid is cooperative federalism – Fed Gvt provides st money to administer state programs. Does this a lot b/c congress would have to spend A LOT of money to enforce something rather than just paying St to enforce it w/ their institutions (like police) etc.

b. ACA increased Medicaid eligibility so fed gvt told states that if you increase eligibility then we will cover 100% costs and if you don’t then you will lose ALL fed Medicaid funding.

c. Ct said this was affectively coercing the states; directly regulating them.

d. HOWEVER, this likely is wrong b/c then wouldn’t ANY federal funding be coercive? This is just like Dual Federalism; this is New Federalism where the court here is deciding policy

e. Should have looked at:

i. Is there a substantial relation between the condition and the grant?

ii. Is this really coercive or just persuasive? Meaning do states have a meaningful choice to reject grant? It would not be a choice if the withholding of funds were unrelated? Are pre-ACA Medicaid funds unrelated to expansion? Is this a diff program?

iii. This court held that – Congress can withhold additional funds, but not basic Medicaid funds (unrelated) – that’s coercive
VIII. 10th Amendment – 3 diff USES not versions. 10th amm has been used to deal with 3 diff kinds of impacts on stats. V. 1 – reg people (push state power aside); V. 2 – reg state themselves (gone through diff permutations); V. 3 – where commandeering states
A. Basics
1. “The power not delegated to the US by the Cosnti, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
2. If Congress asserts power that it does not have then 10th amm problem

3. The Different uses of the 10th amm so 3 diff versions:
a. 1st Version – During Era of Dual Federalism where 10th amm used to restrict fed power over indiv and business.
i. The Question – Does Congress have POWER to act in this area?

1. Look to Enumerated Powers; 14th amm; plenary auth (including implied), but no other powers

ii. Courts using this to limit Congress’s powers to those stated above
iii. Focuses on Power
iv. Darby put an end to this b/c declared this “but a truism”; if power not delegated ot congress, then it remains with States.
b. 2nd Version – New Federalism Era, the 10th amm is used to limit fed power over the States themselves.
i. The Qusetion – Does the action transgress 10th amm’s LIMITS on fed power?

1. Look to Consti structure and theories of state sov.

ii. Held that State sov is non-tecxtual; 10th amm is used to justify unwritten limits on fed power.

iii. Congress may not use its enumerated powers to transgress consti limits

· Even where Congress has enumerated power, it cannot use that power to regulate states themselves.

iv. Ex) Congress can regulate the gas use for cars b/c cars are instrumentalities of IC so has power to tell indiv have to use X gas. BUT not okay to say LAPD cop cars also have to – Now regulating the States themselves.
· Can regulate the people but not st themselves b/c deals with sovereignty
v. Focuses on limits – more restrictive Use
· NOT merely a truism, but is a limit would be in Art. I Sec. 9
c. 3rd Version – Even if acting w/i enumerated power, congress cannot require states to enforce federal law 
i. Still in force today so Know How To Apply It!
ii. Ex) Can’t do the give $ for higher drinking age deal and req state police to enforce it 

B. Second Version

1. Intrusion into State Sovereignty
a. Congress passes law that reg people in the states.( this indirectly affects state sovereignty

b. Congress passes a law that reg the state themselves ( this directly affects state sovereignty 

2. Short Life of Version 

a. National League of Cities (1976) ( This regarded Congress trying to enforce the Fair Labor Act upon the states
i. The test the court used: Congress could not apply its laws to states and local gvts UNLESS fed interest outweighed the state interest

ii. Judical branch’s job to do the balance
b. Here congress has enumerated power to regulate labor so would survive version 1 of 10th amm. But not under version 2.
c. However this was OVERULLED in SAMTA ( Held that balancing st and fed interests is for congress
i. Balance of interests is policy-based decision so this is for political branch 

ii. Held that imposing compliance obl on the states is valid (treat st as objects of fed reg), while imposing enforcement obl on the states is invalid (treat st as instruments of fed reg).

iii. Also the States ARE Congress so st sov is protected in Congress not in the Ct.

· States are rep in Congress and the members of congress represent their states b/c if they don’t, they get voted out.

· House of rep ( popularly elected by their st (reflect state interests) and the amount of representatives is based on the states population

· Senate ( 2 from each st that used to be chosen by state leg but now it is a popular vote.

d. However remaining parts of 2nd used is (POSSIBLE LIMITATIONS ON SAMTA) – Defect in the national political process that undermines structural State protection
i. Clear statement rule – Congress must be clear and say that law applies to the states and Agency reg’n of states must clearly be authorized
ii. Congress Ganging Up on Indiv States – Unclear but Yucca Mountaint waste depository didn’t happen yet b/c worry about singling out Nevada. Congress cannot single out states for unique regulation.
iii. Congress Special Regulation on State–Reno v. Condon  (2000) - Driver privacy protection act. Prohibits private and public entities from releasing driver information.
· Tried to argue it was just state employees and that the law is not consti b/c it regulates the state uniquely and does not regulate the people as well
· Mild suggestion that federal law singling out states for unique regulation might not survive SAMTA
· MAYBE: Congress cannot regulate the states uniquely. Must regulate states and its people the same
· Ct held that not just the state effected but also private entitites like AAA.
C. 
Third Version
1. Printz ( Congress passed law under CC req bkgd checks before guns sold. It passes Lopez test (sub affects IC by economic activity b/c about sellin guns). While fed agency was getting together a sys to implement the law; it req st officers to make “re effort” to administer law
a. Court held that fed gvt CANNOT require a state to enforce or administer a fed law b/c it req states to be fed agents, force fed law against st sys, threatened state sov.
b. Valid law, but cannot req states to enforce it.
2. Interpretivist Methods ( textualism; originalism; dynamic/organic
a. Immunity in Consti History – Generally only req states to enforce fed law in the judicial branch via supremacy clause (st judges must follow fed judges) but not in other branches. There is an argument that assumes st enforcement

b. Immunity in Consti Structure – textual recognition of st sovereignty and separation of powers. Argument against that too.

3. Commandeering

a. Rule – Congress CANNOT commandeer states into federal service. 

i. Cant – Treat them as instruments of fed regulation (req them to legislate per fed std or enforce fed law)

ii. Cant commandeer state leg – Forbidden by NY v. US
· NY v. US --> Law made to req there to be a radioactive waste state that all other states can use; NY said law vio state sov
· Congress CANNOT req states to pass law; vio 10th amm
· Diff here b/c it was the judiciary that stepped in and said that political branches could not be relied on to protect state interests (even tho made up on states and the vote for law was unanimous)
· Remember this case preceded 3rd version of 10th amm 
iii. Cant commandeer state executive officers – Forbidden by Printz
iv. Can – Commandeer state judiciary
· St Cts MUST enforce fed law; If not, then practical effect would be that a lot of cases in st cts would be removed to fed cts (unworkable)
v. Can’t – Impose liabilities on the states on them for failure to act
vi. However, if the state consents to such commandeering then its all good.
b. Iimposing coerceive funding conditions on States effectively commandeers them - Sebelius
c. Evils of Commandeering

i. Fed will avoid accountability b/c st citizens will blame the st (wrong guy)

ii. Changes balance of powers btwn st and fed by federalizing matters of local concern

iii. Treats states as instruments of fed gvt

IX. Foreign Affairs/War Powers Federalism [who has power between the fed and the states]
A. Constitutional War Powers
1. Art. I Sec. 8( Congress has 6 enumerated powers regarding war; Framers obsessed w/ war
a. To pay the debts and provide for the common defense

b. To declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water

i. Letters of marque and reprisal( private war mercenaries (privateers). Given auth to wage war on behalf of US.

c. To raise and support armies ... To provide and maintain a navy; 

d. To make rules for the government and regulation of the land and naval forces;

e. To provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel invasions;

f. To provide for organizing, arming, and disciplining, the militia.

2. Art. II Sec. 2( Pres’s war power:

a. Pres is the commander in chief of army and navy of the US, and of the militia of the several States, when called into actual service of the US

3. Fed Gvt’s power over foreign power is pre-consti, (Congress had power in colonial period, revolutionary period, and even art of confed when all about states) consti, and extra-constitutional (the clauses in Sec. 8 are reminders then). Fed has Plenary Power here.

a. War is of national sovereignty
4. War Power of the States – essentially ZERO despite the 1 exception
a. No Power before consti b/c they were not sovereign

b. Under const – Sec. 10 removes any doubt; states have no power in war
i. Art. I, § 10, ¶ 1: "No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal" 

ii. Art. I, § 10, ¶ 3: “No state shall … keep Troops or Ships of War … or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay"

iii. ONLY exception – is if invaded.
5. State’s Foreign Affairs Power:

a. Absolutely none under consti or as attributed of sovereignty
b. 1 dumb action by state can put whole nation at risk

B. War Power – Woods v. Miller (1948) ( New deal
1. Congress enacted rent control b/c had a bunch of soldiers returning and serious lack of housing. It used its power of war as its source of auth for this law
2. Others challenged this law b/c said we are not at war anymore so cant use that power to pass domestic law
3. Sup. Ct. upheld the law under that power and it defers to Congress on deciding when war conditions end. Says can use this power as long as effects are still there.
a. Great deference to Congress; basically yes to N&P; Might not be the same today

4. Hold – Congress (not ct) decides when war is over.

5. Concur argues that this essentially is saying that this power is permanent.
C. Treaties as an Add’l Congressional Power – Missouri v. Holland (1920) ( Dual Federalism
1. Fed Gvt passed Migratory Bird Act to regulate the taking and killing of migratory birds under CC.

2. Ct held that it is unconsti under the CC b/c purely local thus exceeds Congress’s power. Then signed a treaty but it was non-self executing so passed the Act in US (leg) to enact the treaty.
3. Ct held that it is consti under the Treaty Power.

a. Migratory Bird Treaty discusses the need to protect birds but DOES NOT prohibit killing them b/c this is non-self executing treaty
i. Self executing – has substantive terms that apply directly

ii. Non-self executing – does not have substantive terms so it needs congressional implementation (leg) to enact it; most treaties are this one.
b. Treaty merely was US & Canada agreeing to propose to their lawmaking bodies why should carry out the treaty

c. IF US does not take a step to enact the treaty then vio it – but that is only binding on the nation as the nation itself; not binding on the people of those nations.

d. So the People of the nation have no rights or obl under non-self executing treaty UNLESS implemented into nat law.
4. Here Congress relied on the treaty itself as the source of power. (treaty iself can act as an enumerated power)
a. Congress has the power to enter into treaties; if treaty is valid (see below) then it becomes a source of power for add on legislation
b. Leg (the Act passed to execute the treaty) was necessary and proper to make the treaty (an enumerated power)

c. Can’t say yes treaty invalid b/c can’t fulfill b/c vio 10th amm. St have no power here.

5. Therefore, valid treaties become an additional source of enumerated power
a. Valid Treaty

(1) Has to be passed through consti procedures (must be validly enacted)

· Go through Pres and ratified by senate

(2) Substantively, has to be subject of diplomatic relations
· There is NO treaty that is not subject to diplomatic relations

· Thus this will always be “Yes”

b. HOWEVER, if the treaty in effect takes away a consti right (like a right within BofR) then that is an invalid treaty – Reid v. Covert

6. Do States have Power to Object Treaties?

a. NO b/c states have no power with foreign affairs

b. And this is even in height of DUAL FEDERALISM when rejected fed power A LOT!
c. No “invisible radiation” of state power via 10th amm
D. Effect of Treaties on State Law
1. Belmont (
a. Treaty and all other internat agmts made by US preempts state law

i. says so in the supremacy clause
b. Federalism is not an issue b/c States have no power to obstruct US foreign affairs.

i. Only issue that arises is SOP and Internat Law

2. US v. Pink ( 
a. If a state causes embarrassment, the nation as a whole might need to respond

b. Ex) CA’s alien laws saying that no Asian can own prop is a factor that led Japan to bomb us in WWII
3. Bond v. US (2014) ( States Rights that invokes New Federalism
a. D used chemicals to get revenge on husband and was held for vio of Chemical Weapons Conventions Implementation Act which was further leg that enacted the Chemical Weapons Convention (non-self executing treaty) – here assume the treaty was valid.
b. Here held that the Act didnt apply to D’s activities so no need to reach consti (?)s
i. Constitutional Avoidance:

· Decide Consti Issue LAST if there is a non-consti issue present
· Construe a statute if possible to avoid consti problem

· Here, ct is avoiding consti issue by interpreting the Act narrowly bc had it been seen broadly then D’s acts would fall within the Act and would have to look at consti issue

c. Had it been looked at broadly then likely that the Act would have vio 10th amm – meaning that the Act is trumping state sov
i. Holland held that an Act based on a treaty CANNOT vio 10th amm; BUT Roberts here in Bond is saying that it CAN.
ii. This is pulling away from Holland and declaring that there can be 10th amm probs when congress enacts a statute based on treaty
iii. Roberts says it CAN vio 10th amm b/c NOT N&P to further treaty (N&P read narrowly)
d. Also here Roberts says there is a Req. for the treaty to have a clear statement to allow congress to pass such a law in order to displace state law (rule per SAMTA for Version 2 10th amm being invoked for 1st time in Version 1)
e. Therefore, this ct read Congress’s Power under the necessary and proper clause narrowly 
f. This is New Federalism ( Even tougher on congress’s power than dual fed.

4. Medellin v. TX (2008) ( 
a. Convention that US & Mexico signed saying that if national of ones country being tried in the other then home country must be informed of it
b. Here TX had 51 Mexican nationals on death row and did not let Mexico know: vio of the treaty. Mexico sued US in ICJ and they ruled in favor of Mexico and req the remedy to be that the US must review the State convictions.
c. B/c Pres and the nation itself is bound, Pres wrote Memo req TX ct give effect to ICJ decision
d. Ct held that the ICJ judgment is enforceable on States only if operates as domestic law either through 1) self-executing treaty or 2) non-self executing treaty FOLLOWED by ordinary leg (ex) Migratory Bird Act
i. Self-executing operates as domestic law automatically; preempts state law; supersedes earlier fed law; give private parties a COA; enforceable in st or fed ct.
ii. Non-Self executing tr operate principally as external law UNLESS followed by congressional implementation (leg) then gets all the above. If not, essentially a K between nations and enforceable in internat tribunals.
iii. How to know if self-executing? ( Only way really is to ask the ct  (circular)
e. Here, the court held that the treaty was non-self executing and b/c no leg on the matter; the ICJ decision is not binding on TX
E. Types of Internat Treaties
1. Treaties

a. Contracts among nations
b. Can be self-executing or non-self executing

2. Presidential-Executive Agreements

a. Valid if within Art. II power and per internat law
b. Same effect as treaty (but less formal)

c. NEVER self-executing; thus never domestic law!
d. These are neg (not treaties) made by heads of states

e. They are commitments of a nation to other nations (still valid though)

3. Congressional-Executive Agreement

a. Operates at internat level AND as domestic law ( are ALWAYS self-executing since passed by congress w/ pres signature too
b. Neg by heads of state and enacted as ordinary leg by congress; after pres neg it is submitted to congress NOT as a treaty but as ordinary leg

c. Political reasons to choose this over treaty?

i. Adv: Doesn’t req 2/3 vote of senate; just majority vote

ii. Disadv: House has to vote on it as well.
F. Valid Executive Agreements – Am. Ins. Ass’n v. Garamendi (2003) (
1. After WWII, US set up German Foundation Agmt so that German will form fund to give back to those it took from during war; then followed ICHEIC that voluntarily got insurers as part of GFA to settle claims from then.

2. Then Cal formed a Cal. Holocaust Victim Ins Relief Act – where req disclosure of ins comps that had any bus in Germany during that time.
3. Ways that an agmt can preempt state law [Remember: Preemption applies to all “laws” including presidential decree if valid.]
a. Express – fed law indicates intolerance of state law

b. Implied – If state law could derail fed scheme made through tr or internt compact or agmt 
4. Here, held that the state law would derail the US-German Pact. [talked more about below]
a. No express prohibition

b. No Impossibility – both pres agmt and CA law could work at same time.

c. Occupy Field? ( Doesn’t seem to be enough going on here to constitute that fed gvt occupied this field (would need more action like passing of stat, creating agency for it, etc)
d. Frustrate the purpose? ( Yes, b/c state law put sanctions on them while US wanted it voluntary – obstructs the full effect of what the pres was trying to do
i. Note: the very broad purpose attributed to the Exec Agmt and its ease of “frustration”
5. Validity of Presidential Agmt
a. Presidents have long assumed Plenary Power for post-conflict reparations and relations

b. Unilateral agmts (aka: Pres Executive agmts) is okay! Been doing this forever.

6. Therefore, Pres’s agmt with Germany is valid.

a. However, cannot have internal effect b/c this is not self-executing thus cannot have domestic internal effect. (like a pres filing an amicus brief)
b. However, Pres agmt still has the ability to preempt st law b/c law of US as long as valid

7. Assumptions in the State of uncertainty
a. If area is historically the fed gvt, then ANY DOUBT will be decided in favor of preemption
i. Here this is an area fed has primacy over (foreign affairs) so decided in favor of preemption here.
b. If area is historically in state purview then any doubt is in favor of states and against preemption

X. Preemption [Supremacy Clause]
A. Supremacy Clause and the Diff ways to Override St Law Under it
1.  Art VI, Sec. 2 – “This Constitution, and the laws of the United States which shall be made in pursuance thereof, and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every State shall be bound thereby, anything in the constitution or laws of any State to the contrary notwithstanding.”
a. How Fed Law gets to displace state law
b. Most potent clause litigated in fed ct
2. Supremacy Clause either invalidates state law that is either:
a. Contrary to the Consti – Preclusion
b. Contrary to the laws of the US – Preemption
i. Laws of US? – All Stat by Congress; Case Law by Fed Cts; Regulations by Agencies or Executive Agreements (Exec-Congress or Exec agmts)

ii. B/c all 3 branches engage in law making process in some way they are all entitled to the Supremacy Clause

b. Know the difference between Preclusion and Preemption:
i. If contrary to consti then no need for branches to do anything; state law is automatically invalid even w/o affirmative action from branches; all 3 branches could be silent.: 

ii. HOWEVER, preemption is only if a branch has taken the actions below
c. However, Preemption is usually tried FIRST before Preclusion b/c of constitutional avoidance.
d. State Law is precluded when:
i. State has surrendered all auth to the US, like with foreign affairs AND

ii. The Consti specifically prohibits states from acting, like with Art. I Sec 10 ( States can’t tax imports and exports.
e. State Law is preempted when:
i. “contrary” to fed Law (see below for categories) AND

ii. that fed law is valid by being within Enumerated Powers and Consti Rights.
f. Also, know that the rules of preemption will apply to the executive branch in similar ways it would apply to the congressional except for one exception:
i. If it involves an agency, an agency may have power to regulate but for it to further preempt st law it must also have the power to preempt; Therefore, when Congress est the agency and gave it power, it must have also given that agency the power to preempt.
ii. So regulations and Exec orders are seen as laws that can have preemptive effect like stats BUT if preemption appears only from Regulation, that Agency must have delegated power from congress to preempt.

iii. Preemption by Exec. Order w/o delegation 
is generally disfavored UNLESS within explicit Art. II power (like foreign policy)
3. Two Forms of Preemption that says when state law is “contrary”:

a. Express Preemption – When fed law explicitly prohibits states from regulating
i. This is usually done by Congress in Stat and makes it super easy
ii. HOWEVER, Congress usually doesn’t describe as exclusive fed auth b/c Congress reps the states and don’t want their states to get pissed at them.
b. Implied Preemption – Preemption by implication [where the most lit takes place]
i. Fed law is silent on whether states can act BUT types of implied preemption [a law can encompass more than one of these]:
1) Physical Impossibility [conflict preemption] – Context is such that it is impossible for both st and fed law to act simultaneously; one has to yield 
· Ex) Fed law says req 3rd brake light; st law says forbid it
2) Frustration of Purpose [conflict preemption] – State law frustrates (conflicts with) Congress’s purpose
· Could both do it but the fed law would be watered down b/c the state law would be an obstacle.
· If have the same purpose then that DOES MATTER.
3) Occupation of the Field [field preemption] – Fed law is SO comprehensive that it leaves no room for supplemental state regulation; ANY st involvement would be contrary to fed regulation
· This is the most potent b/c 1st two invalidates incompatible state laws, BUT this one invalidates state laws even if it is perfectly compatible or the same
· Why? ( Worry about how state courts may interpret these stat; worry about where the divergence will begin
· The fact that has the same goal DOES NOT MATTER!
· Ex) Nuclear Safety – no room for state law
4. Types of Preemptions

a. Express Preemption (Complete/Total) – fed Law is exclusive; shows that Congress knows how to indicate clearly that does not what st law on a matter 
i. “No State may enforce…”
ii. “No state may enact or enforce…”

b. Express Preemption (diff stds) – Congress does this more commonly b/c they explicitly preempt UNLESS st law is more protective or better

i. “No state…may est or continue in effect a flammability std or other regulation for such fabric…unless it is identical to the fed std or other reg
· So states can ONLY reg if EXACTLY the same
ii. “No state…may establish or continue in effect…any requirement…which is diff from, or in addition to, any req applicable under this Act”
· So st law preempted only to the extend that it is diff than fed
c. Express Non-Preemption  - When Fed Law does not preempt state law b/c it is identical or even better than fed law

i. Ex) “Nothing in this Act is intended nor shall be construed to affect the powers of any state…”
· Foreclosing both express preemption AND implied preemption
ii. “Rights and remedies provided by this title shall be in addition to any and all other rights and remedies that may exist at law or equity”
· Fed Law is expressly supplemental

d. Express Non-Preemption (Minimum)

i. “Any state…may est…a flammability std…for its own use that provides a higher degree of protection from fire.”
· Fed Law provides a floor (minimum std) and st law can protect more
B. Scope of Preemption (Must find for both express and all implied preemptions) – Now that found that fed law preempts, but WHAT does it preempt?
1. Rule – State Law has to be w/I the preemptive scope of fed law to be preempted
a. Ex) Not ALL state laws relating to “dietary supplements” will be preempted

i. For instance, a law that is about fraudulent advertising as to supplements will be allowed. Not within the scope
ii. The preemptive scope would not include reg of consumer protection laws

b. Ex) Fed has field preemption to nuclear safety so any st law on nuclear safety is preempted

i. However, a CA law that forbids license to operate nuclear power plant not b/c unsafe but b/c uneconomical. 
ii. Yes, fed law occupies the field, but what field?? Here it was just with safety of nuclear plants. So state law not based on safety is NOT in the scope.
2. Nearly every fed law preempts, but you must determine the preemptive scope and remember congressional intent is the touchstone of preemption.
a. Do discover preemptive scope inquire into text, structure and congressional intent.

3. Ex) Fed law prohibits unsafe dietary supplements; St law prohibits all dietary supplements

a. Physically impossible to comply with both laws simultaneously? – No, just ban all selling of dietary supplement

b. Field Preemption? – No, hallmarks are missing like fed reg scheme, elaborate testing procedure, etc

c. Frustration of purpose? So state law goes beyond fed law here, does that frustrate congress’s purpose or maybe further congress’s purpose?

i. Congress’s purpose can sometimes be hidden, not of face of stat
1. One purpose could be that it furthers it b/c protects consumers from supplements – state law would be consistent with this purpose

2. Another purpose could be that congress still wants to keep supplement industry in place thought to not damage the economy – state law WOULD NOT be consistent with this unstated purpose
ii. Therefore, you must closely examine with evid (implied preemption you have to do MUCH MORE hw than with express preemption where would just look at face of statute) what congress’s purpose or purposes were. They are often NOT to kill industries. Thus likely Frustration of Purpose here.

1. Evid to look at – First, to the face of the law; then to the committee reports (leg history); then to the statements, letters (leg records).

C. Am. Ins. Ass’n. v. Garamendi (2003) – CA law on Ins Comps that gave policies to Euro pple during holocaust and req them to disclose themselves; US law has an agmt of those Ins to voluntarily help.
1. Preclusion? – Maybe b/c deals with foreign affairs but consti avoidance – go to preemption
2. Preemption? – Easier to find implied preemption in foreign relations b/c could be if state law has even “incidental” effect on foreign policy

a. Express Preemption? – not here

b. Implied Preemption? 

i. Field? – Pres has for a long time assumed plenary power for post-conflict reparations and relations so state law having more than an incidental effect on foreign policy may be field preempted

ii. Conflict? – No for impossibility. BUT there is a frustration of purpose due to policy conflict between the two.

· Frustration of purpose – with any ambiguity will generally be in favor of fed gvt especially in foreign affairs. Unless trad of states then opposite.
· Here, said that CA put sanctions on comps which the fed gvt wanted their assistance voluntarily. Thus, this frustrated fed gvt’s diplomatic relationship
3. Presumptions when unclear:
a. Ordinarily, there is a presumption against preemption if ordinarily vested in states [Rice]
i. Trad police powers of the states should not be superseded by fed law UNLESS that is the clear and manifest purpose of congress
 (express or implied preemption)
b. However, presumption in favor of preemption if area is traditionally under fed power [Hines]
i. Foreign affairs, foreign trade, labor, env, immigration

c. BOTH cases agree though that congress’s purpose is the ultimate touchstone
4. Here, true it dealt with foreign affairs which would be precluded to the states, but consti avoidance.  B/c if cts mess up preemption then congress can easily fix that b/c although preemption is grounded in consti, it is principally a statutory analysis. If mess up preclusion analysis…well harder to fix b/c Congress cannot overrule Supreme Ct.
D. Arizona v. US (2012) – AZ sets some laws having to deal with immigration status.
1. Immigration is a Species of Foreign Affairs

2. The big question in this case is: Is Arizona’s stat an exercise of Arizona’s police power or Arizona’s power over immigration
a. This differentiation matters b/c if it is immigration then it would be precluded b/c that is consti a fed power.

b. If police power so as to reg public health, safety, & welfare, then would not be precluded BUT COULD be preempted even if within state competence if that is the clear intent of Congress
3. In order to answer the question, look at the goal of the state in enacting this law
a. Here, the goal is to discourage and deter the unlawful entry and presence of aliens

b. This is an immigration law which STATES DO NOT HAVE THE POWER OVER!
4. Immigration is a super hard and complex sys which is why we would rather have trained fed area all over it RATHER than the states. Fed power b/c although immigration is not an enumerated power it is an element of foreign affairs so Congress have plenary power (complete, exclusive) over immigration. States are precluded from regulating immigration.
a. However, here did not do preclusion analysis b/c of consti avoidance yet again.
b. So Ct (to get around preclusion question) here drew a distinction between state law that directly regulates immigration and those that merely incidentally regulates immigration. Not every law is a direct regulation even if have some spillover effect. [said it was indirect so go to preemption question]
i. Direct reg is precluded.
ii. Indirect reg are not precluded.
5. Ct looked at each 4 AZ stat individually to see if matched any of the implied preemptions [impossible, frustration, field occupied] held all were implicitly preempted EXCEPT an unclear stat that had yet been given meaning by state courts so said will have to wait on that one  b/c – state courts are the final interpreters of state law
6. Scalia argued that AZ is a sovereign state that has inherent power to exclude persons; but not true 
Now Onto Federal Limits on State Power [Federalism]
I. Dormant Commercial Clause (CC grants power to nat gvt and limits power of st (use v. st & local laws NOT fed law!).  When Congress has leg under CC any conflicting st laws will be struck down under preemption; yet even where Congress has not leg under CC (silent; dormant) st laws that burden or discrim against IC may still be invalidated under DCC. Limitation on St activity that flow from the fact that Congress haw power over IC; Judicially created.
A. Background

1. During the Articles of Confed states tried to take adv economically of other states by taxing and regulating imports and exports of other states = Economic Interstate Rivalry
2. A main reason of redoing it and making the Constitution was to fix this trade problem by creating a uniform sys of tax and regulation of trade.
B. Protectionism
1. Protectionist Laws – laws that would protect own citizens at the expense of out-of-staters. Done by:

a. Restricting business and product entry

b. Preserving state resources for residents

i. Like mining for minerals just for TX

c. Discriminating against out-of-state commerce

i. In-state bus gets preferential treatment

ii. Putting higher tax, higher burdens, or not allowing out-of-state stuff in at all

2. Why do states enact these laws? [Knowing if valid or invalid purpose will tell us a lot]
a. Boost state economy – ordinarily a valid purpose even if helps reelection

b. Gain competitive adv over other states – invalid purpose b/c helps reelection by externalizing costs; doesn’t help the common good.
c. Question we ask here is whether the reason for enacting law valid or not?
3. Movement against protectionist laws ( Promotion of Free Trade (Right just as imp as indiv right)
a. Big political and economical platform (Art of Confed had no free trade b/c all protectionist laws)
b. Why should choose free trade?

i. Cost of protectionism outweighs its benefits
1. Problem of negative externalities – when you impose burdens on people who can’t vote for you then you think more of the benefits than the costs; internalize benefits and externalize costs.
a. Political process can’t cure imbalance & inefficiency
2. Invites Retaliation – Balkanization of Commerce
a. If NY put burden on TX ,TX will put burden on NY – start trade wars

ii. Theory is that in the long run free trade helps all parties
1. Collective AND indiv benefits in long run with 1 single market and no barriers (like EU)

iii. HOWEVER, there is an argument v. this theory. Instead argue that this is a race to the bottom b/c will result in jobs going overseas thus lower wages.
C. Congress’s Power over IC
1. Enumerated power to Congress to regulate Interstate Commerce – Is this Power Exclusive or Concurrent?
a. If Exclusive – Only Congress can regulate IC and maybe even some Intrastate commerce that satisfy Lopez’s substantial affect factor)
i. Here, Power of Congress is a Zero Sum Game, Only Congress has power and withdraws all power from the states
ii. Therefore, state laws are not preempted but are constitutionally precluded b/c consti by its own terms has excluded the states. No need for any action by congress 
iii. Thus, when it is exclusive ( congress doesn’t have to use its power, its power can remain Dormant b/c doesn’t matter what congress does if st law is precluded

b. If Concurrent – states can also regulate IC (and some intrastate)

i. States are free to regulate commerce and valid until congress says no (can still be preempted by fed leg); state power diminished only if have conflict with congress

c. Answer – Both; congress’s power over IC is sometimes exclusive and sometimes concurrent

2. The Rule 

a. Power to regulate IC itself (direct regulation) is vested exclusively in Congress.
i. State regulation of IC here is per se precluded
ii. Ex) Regulating import and export (What IC is!)

b. Power to regulate local matters (even if they indirectly affect IC (spill over) is a concurrent power
i. Ex) Safety, labor, health, etc
ii. Not necessarily precluded despite even if incidental effect…

iii. BUT it looks to be protectionist law then will be treated as if direct regulation therefore it is exclusive as to Congress and therefore is Precluded 
· So indirect regulation CAN BE precluded; and if not then remember can still be preempted by fed law as well
iv. Ex) state law prohibiting sale or manu of clothing made by child labor

· State can’t reg import/export but CAN regulate manu (exercise of police power); yes spillover effect other man outside CA but difference between indirect and direct are IMP!

v. State law that would not have even an incidental effect as to interstate commerce?

· There is not one…all state laws will affect it in SOME way

c. SO states can regulate local economic affairs BUT so can Congress
i. If Congress does then state law may be preempted – go through the steps above
ii. If Congress does not, then state law may still be precluded under the DCC if it looks like protectionist law by either Discrim against IC or Unduly burdening IC 
D. State’s Direct Regulation on IC – remember one small exception ( diseased cattle.
1. Regulating Entry/Exit
2. Regulating Competition
a. Rule – Reg Competition is per se precluded by DCC b/c it is a direct regulation of IC.
b. Buck – P wants to carry packages from WA to Seattle but State denies him license b/c says route is covered and does not need anymore competition.
c. Bradley – almost same facts but State denied license because said that more large trucks would burden state’s roadways; therefore, presumptively valid and not precluded b/c this is indirect regulation of IC
d. Why cases differ? – b/c 1st case st was leg power of IC competition which is a power it does not have; however 2nd case, ct was leg power over public health and safety which is a power it does have – thus presumptively valid UNLESS fed law preempts it (just not precluded). Comes down to framing ( what is the purpose of the law??
3. Extraterritorial effect

a. Ex) CA min wage is $10 an hour and can’t sell any goods in CA UNLESS other state paid that same min wage. This law would effects other states directly

b. Direct Regulation on IC so per se invalid and precluded.
4. Intentional Discrimination

a. Discrimination means simply a shift of business from out-of-state to instate
b. Hunt v. Washington Apple Com’n - Here NC passed leg that req all apple boxes to show USDA grade on them. WA had same if not better grading scheme that was a competitive adv b/c of good reputation. WA Com’n, who is to help WA sell apples to promote economy, sues
i. Here this was not direct reg (didn’t stop apples at the border) but indirect effect (reduce amt of WA apples bought in IC)
ii. Are these burdens offset by the benefits of the consumers?
· No, on transport crates so consumers never even see grade
iii. Look at purpose of law( NC did this not to protect from LOC BUT to really help NC and hurt WA
iv. Thus, law is intentionally discriminatory, which is the SAME as a direct regulation of commerce, so law is precluded.

c. However, if there is solid reasoning for the law (valid health and safety measure) then ct must ask is it intentionally or unintentionally 
discriminatory? ( Decide this by asking: Can the state accomplish its health or safety goals through non-discriminatory means?
i. If yes, then intentionally discriminatory 
E. State’s Indirect Regulations of IC
1. Burdensome Regulations
a. Southern Pacific v. Arizona – AZ burdened IC by passing AZ train limit act that limited the train car numbers.
i. Does not discrim against IC b/c out-of-state trains are treated same as instate trains
ii. Burden is on RR comps that have to dissemble every time enter AZ; THEREFORE – this is a burden on IC b/c it raises the costs of shipping
· Remember, All reg can increase the cost of IC which is how it “burdens”
iii. AZ argued that even if burden it would increase safety (has benefits) so the ct did a DCC balancing test . Problems with this Balancing:
· Institutional competence
· Ct only can go off evid presented in Ct.
· Institutional legitimacy
· Leg does balancing tests, not courts so that if don’t like the result we can vote them out. So here ct made economic policy; not their place.
· Which weighs more?
· Especially problematic b/c balancing incomparable here: cost v. health & safety.
b. B/c of the problems above, cts have changed this test – cts now must weigh the burden on IC v. the putative local benefits (what leg THOUGHT they were achieving and not whether it actually materialized)
i. Burden alone does not render local law unconsti; Burden must exceed putative benefits so as to find that law was intentionally designed to impede IC.
c. However, loophole – if congress really does not like a state law that happens to benefit health and safety than can simply pass fed law to preempt it.
2. Balancing overview
a. State directly regulates IC – per se invalid

b. State intentionally discriminates against IC – SS

c. All other state laws affecting IC – ad hoc balancing

i. Burdens on IC (specially if problematic for channels/instrumentalities (trains etc)) v. benefits to state (especially problematic when local benefits are illusory (like NC protect public argument))
3. Holding ( after balance test, held the burdens outweighed the benefits.

4. DCC allows leg to not have to act; however, if not precluded under DCC, Congress still has the option to act and preempt state law.
F. Instead of Judicial Balancing…Can Congress Protect IC? – If st law is not precluded then Congress can still act!
1. State Taxes
i. Principle 1 – IC not immune from state tax.

· Even IC must pay its fair share

ii. Principle 2 – No discriminatory taxes

· State can’t structure taxes to favor in-state business
· May occur with combined tax/subsidy schemes

iii. Principle 3:

· No multiple taxation (due to interstate status)
· Each state can tax only the local incidents of IC

· I.e, those activities with a “substantial nexus” to the state
· Interstate interprise cant be taxed twice for same thing

iv. Principle 4:

· Amazon.com doesn’t have to collect sales tax
· National Bellas Hess v. Dept. Revenue (1967)
· Requiring out-of-state mail order firms (w/o physical presence) to collect/remit sales taxes imposes an un-constitutional burden on IC

· Note: residents are not exempt from use tax 

G. 
The Gist 
1. Direct State regulation of IC is precluded. Direct:
a. Economic Protectionism
i. Regulating Entry/Exit
ii. Regulating Competition
iii. Discriminating Against IC

b. Regulating Economic Matters in other states – Extraterritorial Effect

2. Indirect State regulation may be precluded. Indirect:
a. Protectionist purpose
b. Economic Regulations (including taxes) that unduly burden IC
c. Subjects admitting of only a single (national) uniform standard
3. A DCC Test Most Courts Use – Pike Test
a. “Where the stat regulates evenhandedly… 
i. No discrimination against IC

b. …To effectuate a legit local public interest…

i. Exercise of police, not commerce power

c. …It will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.”
i. Balancing of Interest – even indirect effects can be unduly burdensome
II. Market Participant Doctrine [Exception to DCC]
A. Exception to DCC
1. When a state is buying or selling in the market they CANT avoid discriminating

2. Therefore, we must distinguish between the states Regulatory activity and its Proprietary Activity.

a. When State is acting like a regulator they CANT discrim and if does then DCC – law invalid

b. HOWEVER, if state is acting like a participant then CAN discriminate.

3. State is IMMUNE from DCC if it is a Market Participant
B. Theory of MPD
1. State is not “regulating” when buying and selling goods

a. DCC acts as a negative preemption of state laws, but when the state is NOT regulating, there is nothing to preempt OR preclude.

i. DCC fails on Formalism grounds

b. Commerce Cl is to limit state taxing and regulatory powers, not state market activities

i. Activity doesn’t fit originalism view – gave power to fed cts b/c taxing trade war between the states, here it is not involving that issue.

2. State is protecting its Treasury, not its Economy

a. This is not “protectionism” that DCC forbids.

3. When state is regulating (like NC in apples), state is exercising sovereign power OVER markets and OVER commercial tran; but when participating, the market exerts power OVER the states.
a. States are subject TO the market

b. When participating, states are acting as sovereign. States are acting as a fiduciary over public funds (treasury)

c. DCC not applicable when states are acting at the height of its sovereignty 
C. S. Central Timber v. Alaska 
1. Alaska is selling timber. Can AK decide who to sell timber to and for how much? 

a. Yes, b/c market participant so immune from anti-discrim principle of DCC

2. Can AK then req buyer to agree to process it at sawmills in AK?
a. No, state is NOT a participant in market for processing, just selling (this would be controlling the down streaming)

b. AK did this to keep jobs local – NOW AK acting like a regulator
c. B/c AK went further and went into down-streaming regulation, which was outside of the discrete, identifiable class of economic activity in which it is a participant.

i. Now it LOST tis MPD immunity and NOW subject to DCC analysis.

3. B/c of the down-stream regulation – AK acting more as a regulator or sovereign than a proprietor 
D. Tax Exemptions/Subsidies
1. Subsidies to in-state firms/residents DO NOT vio the DCC

2. Theories for this:

a. Not protectionist for state to aid own economy so long as it does not externalize cost to outsiders so as to put burden on those who can’t vote. (principle object of DCC)
i. Also reduced tuition and welfare don’t ordinarily vio discrim of DDC; DDC cares more about business protectionists
b. Both benefits and costs are felt in state – b/c taxes (costs) create benefits – can correct via political process

3. Davis – KY sells bonds (borrows money) and exempts tax on interest ONLY on its own bonds; Davis owns non-KY issued bonds and therefore must pay KY tax on their interest. Davis argues that this is discrimination in favor of KY bonds v. bonds from other states
a. Discriminatory state taxes are USUALLY invalid UNLESS exempt from DCC via MPD

b. Is KY a Market Participant?

i. Two activities that KY is doing – issuing bonds and taxing
· Collecting taxes is more of a sovereign activity than a market activity.
· Issuing bonds is more of a market participant activity

ii. Ct held that these are tied together b/c rate KY pple pay depends on taxes

iii. When multiple activities tied together then do not disaggregate but rather look as a whole and identify the dominant activity (market activity or regulation/taxation) to decide if DCC applies. Which was in driving. Issue bonds pushes the amount of taxes have to charge citizens. Want to incentivize pple to buy bonds.
iv. Usually Discrim state taxes invlaid UNLESS exempt from DCC under MPD

· Here exempt b/c MPD b/c dominant activity here was the sell of bonds which is under MPD exemption

v. Could come out a diff way if find by looking at 2 that a tax was more dominant
E. Possible Exemptions to MPD – These are Dicta…so might not have much force
1. Foreign Commerce

a. Dormant Foreign Commerce Cl is even stronger than DCC and may not admit of an exception for state market activities

2. When state has monopoly power in the market in which it participates

a. Monopolists enjoy market power – the ability to regulate the market

b. Even if “participant,” they don’t get exception

3. Sale of natural resources

a. States have special stewardship responsibilities (akin to regulatory power) over natural resources (coastal areas, timber, etc)
F. How this works in Fed Ct(Make sure you know this all goes together, how you would deal with it.
1. Most Common COA in fed Ct is DCC and MPD b/c businesses have incentive to challenge state laws

2. AND – Most cases DCC is a BACK UP COA b/c primary COA will be Preemption b/c we want to do consti issue LAST  (consti avoidance) but if not preempted then comes in DCC COA – “Even if congress was silent….still…”
III. Privileges & Immunities
A.  Art. IV Sec. 2 Cl. 1 – P&I clause
1. Art. IV Sec. 2 Cl. 1 – The Citizens of each state shall be entitled to all Privileges and Immunities of Citizens in the Several States.

a. Note the Difference between P&I here and P&I in 14th amm!

b. This law deals with sister-state relations
2. Purpose of this clause:
a. To create a “single nation” and a “more perfect Union”

b. To extend privileges of Trade and Commerce in ALL states (like DCC; consti combat the interstate trade rivalries)

3. Effect of P&I Cl it does not create any substantive rights WHATSOEVER; it is only an anti-discrim cl.
a. Does not say what a state HAS to provide its people, just that if it DOES then must give to other pple of other states as well

b. Cannot discrim on the basis of state citizenship
i. Only state-identity discrimination is prohibited – Like residency req

ii. Only natural persons (citizens) are protected

· Unlike DCC which protects persons AND businesses

· Which is why have DCC at all (otherwise same as this) (
· DCC is an inferred doctrine made by cts; not explicit language like the P&I clause

· B/c P&I clause only protects natural persons; need DCC to extend to bus the anti-discrim principle constitutionally only given to citizens. 

iii. Applies only to certain Fundamental rights (judicially limited to this)
· Thus, states CAN discriminate regarding non-fundamental rights
B. Fundamental Rights
1. Fundamental Rights that State cannot discriminate against due to P&I are:

a. Discrim of out-of-staters regarding access to cts and civil procedures and police protection (Benefits of Citizenship); if in CA court then should get same P&I in that state’s court
b. Can enter and exit states

c. Right of Trade and commerce

d. Employment – Camden (below)
e. Education is NOT a fundamental right

2. P&I Cl protects ONLY fund rights b/c

a. Some distinction is necessary to preserve states as separate entities

b. Only those rights going to national union are covered (purpose of P&I Cl)
i. Const rights – right to travel, access to courts

ii. Economic rights – employment, trade, commerce
c. HOWEVER, rights can be fundamental for some consti purposes but not others

i. Right to vote is vital for EP but not for P&I

ii. Practicing profession – Yes for P&I, no for DP.
C. P&I Cl ONLY Applies to State-Identity Discrimination – when state (or local) law distinguishes between in-state and out-of-state residents (this is diff from P/I Cl of 14th amm! – Distinguishes on Chart)
1. Davis – No P&I issue there b/c case was in KY and Davis was KY res so not a state identity discrim
2. NJ prohibits out-of-state garbage – No P&I issue b/c st identity is not asked, only source of garbage
3. Camden – Residency in CITY of NJ required for city employment in private construction job (however city really paying for it so can see as public employment).
a. Discriminated classes – NJ residents living outside of city; Non-NJ residents
b. Is this discriminatory based on State Identity?
i.  First class (NJ pple) no standing under P&I claim b/c being descrim by city-identity not state.
ii. Second class (out-of-state pple) have standing b/c being descrim by state-identity

iii. Second Class claim is NOT diluted by First class b/c they have a fix via political process and second class does not which is why P&I cl is there to help them.
c. Virtual Voice Theory – Out-of-staters are “virtually” repped by in-state voters if they both suffer the same burden

i. Here, no can do b/c not the same, the burden is on out-of-state not NJ pple.

d. Here it is a comp suing based on Association (standing above) and as long as ONE person is not NJ citizen then that group can sue. And issue is germane to association’s purpose. One member has to have standing.
e. MPD Exception here? – NO, there is NO MPD exception for P&I Clause
i. Why? – B/c DCC is judicially created that is inferred and not explicit, and as a judicially created doctrine the ct can create exemptions (MPD). But P&I is a textual doctrine and there is no textual exceptions.
ii. DCC is an implied limitation on state power and b/c DCC is based on federalism then it is offset by another federalism based concern – interference with state proprietary functions

iii. P&I is an express limitation on state power. Not a federalism concern, but one of “unity”
iv. HOWEVER, underlying factors of MPD may be relevant in inquiry – in question 3,4,5 in the test below [see below]
f. However, there are arguments here that non-residents pose an evil b/c live off but not in the City. Remanded for fact-finding.
D. P&I Clause Test
1. Is there discrimination (against indiv) on the basis of their state identity?
a. If “NO” then P&I Inapplicable; If “YES” then move to next question.

2. Does the discrimination involve a “privilege or immunity” (“fundamental right”)?

a. If “NO” then P&I Inapplicable; If “YES” then move to next question.

[If Yes to both then go to the next 3 questions; If no to either then P&I cl is not implicated at all]

3. Is there a substantial reason for discriminating? [ENDS]
a. If “NO” then P&I violation.

b. Camden – spending city’s money on project that non-state pple work on might be a factor.

4. Does degree of discrimination bear close relation to those reasons for discrim? [MEANS]
a. If “NO” then P&I violation.

5. Are non-citizens a peculiar source of evil at which the statute is aimed? [MEANS]
a. If “NO” then P&I violation.
b. This inquiry is a specific  case of the 4th inquiry.


[If Yes to all of the above ( P&I Cl is satisfied so not violated! No claim there.]
Now Onto Separation of Powers [No more Federalism] – Note that Federalism and SoP are both not within the consti
I. Separation of Powers  
A. Overview of SoP

1. 3 Co-equal branches of gvt; each of these branches are diff

a. Art. I
Congress – Makes Law

b. Art. II
Executive – Administers Law

c. Art. III
Judicial – Interprets and Applies Law 

2. Why Consti structured this way?

a. Promote liberty

b. Checks and balances against a runaway branch that starts to abuse power

c. Stability in gvt

3. Theory
a. Montesquie – Political theory on how power in one hand will lead to tyranny

b. Madison – Although SoP is not within Consti, the structure of the consti and each branch’s defined powers puts this political principle into operation

i. SoP is Inferred from Constitutional Structure

B. How SoP is Violated [3 ways ( first 2 are the most invoked]
1. Encroachment/Usurpation

a. When one br of gvt starts performing a function that the consti assigns to a diff branch
2. Interference

a. A branch may not obstruct another branch in the performance of its consti powers
3. Incompatibility  (ex) excessive complicity
a. A branch may not exercise delegated power if it undermines its independence or integrity
b. Ex) If congress passed law to allow sup. Ct. to give advisory opinions – congress is not interfering but giving power that consti never envisioned it to have
C. SoP Matrix
What Branch Acting?
	
	Congress
	President
	Federal Courts

	Legislative
	Strict Formalism
	Flexible & functional
	Strict in theory; loose in practice

	Executive
	Forbidden
	Almost unlimited
	Rare

	Judicial
	Forbidden
	Generous
	Nominally Strict 

(justiciability stds)


             What function 
               Performed?

[MAKE SURE TO ASK THOSE 2 QUSTIONS ABOVE HIGHLIGHED IN PINK!]

1. 9 diff possibilities where can have SoP probs; so like 9 diff doctrines under umbrella of SoP

2. Although, see branches as separate, in reality there is more interconnection

a. So have separation but also have interdependence; have to cooperate.
3. Justiciability (strict rules) doctrines were a restriction on cts performing judicial functions. Designed to avoid fed cts from stepping on the toes of political branches
4. Fed cts are not supposed to do leg but happens a lot – cts make up law all the time( CL

5. Pres does all three of these functions to an extent
II.  Executive Power [SoP I] 
A. Sources of Pres Power (Art II, Delegated Power, Inherent Power) 

1. Art II

a. Sec 1 Cl 1 – “The Exec Power shall be vested in the Pres of the US”
i. Chief Executive
ii. Exec Function

b. Sec. 2 Cl. 1 – “Pres shall be Commander in Chief…have power to grant Reprieves & Pardons”
i. Commander in Chief
c. Sec. 2 Cl. 2 – “…Make treaties and appointments..”
i. Head of State
d. Sec. 2 Cl. 4 – “Recommend laws to Congress; receive ambassadors (head of state) and shall take care that the law be faithfully executed.
i. Law be faithfully executed – so long as congress gives them the power to execute it.
ii. Recommend laws – some Leg function

2. Delegated Power

a. Pres enjoys delegated power from Congress – ex) legislation needs implementation
3. Inherent Power
a. B/c Pres is top diplomat and top military official – there are certain things that flow from that power. Like:
i. Protecting nation from invasion – if we are being attacked need Pres. to act IMMEDIATELY
ii. So if consti omits something imp – look to the open ended nature of Art. II’s grant of “Executive Power” and to the power flowing from our status as a sovereign nation
B. Youngstown Steel – Steel workers go on strike, Executive Order 10340 made by pres to take over steel stuff so as to keep weapons going for Korean War [Executive acting in Leg Function]
1. SoP Matrix – Pres doing function of leg stuff ( Flexible & functional

2. In the inquiry if Pres has this power must 1st ask in reference of Matrix – what power is pres using?

a. Inherent Power – Pres saying that using this power to defend nation (supplies for war)

b. However, there is no imminence here that forbids pres time to go to Congress; Missiles are on the way; country is not under direct attack.

c. Therefore, this inherent power to defend is restricted to an imminent threat. If we do not set this limit then pres would have absolute war power – obliterate SoP

3. What function is Pres acting in?
a. Pres is acting in a legislative function b/c pres is changing the rights and obl like normal leg.

b. Here, Pres had already, before, asked for congress to grant pres the auth to deal with consequences of strike – congress said NO! Thus, Pres should not have done anyway.
4. Another Argu – Pres could say that the power is based on his power of chief commander of armed forces (Pres’s enumerated powers)
a. Chief commander – means Pres is top of military command; gets to execute Congress’s war policy (declaring war) and to direct war operations themselves
i. BUT, doesnt give power to commit nation to war; Congress’s Power to Declare War

· Perfect War – War that is declared by congress and commits entire nation 

· Imperfect War – War that is not one between nations, but one between the fighting forces of nation
· Ex) Am has not been at “perfect war” since WWII though our forces were at war this morning

· Maybe in Perfect War, pres can have power to do orders on war stuff upon domestic that is ONLY after congress has passed declaration. Otherwise, Pres may not. Congress may though.
b. Interpretations of Commander in Chief:

i. Broad Interpretation – anything related to military

ii. Narrow Interpretation – Leader of war operations
c. Can Pres use this power to issue civilian orders?
i. NO! Gets us away from SoP and towards monarchy.

ii. Power as commander in chief does NOT ordinarily extend to domestic affairs

5. How we view Pres here doing leg functions
a. Justice Black’s Strict Approach – Unless Pres’s action is found within Art. II powers (core powers), it is unconsi

i. Here it is not executive power, take care power (no stat in place), or commander in chief power (domestic effect not within this power).

b. Douglas’s Cautionary Approach – Emergency does not create power; it only provides an occasion for use of power

i. SoP adopted not to promote efficiency, but to use the inevitable friction to safeguard liberty

ii. Seizure by Pres of Steel mills ties Congress on implementation Policy

c.  Frankfurter’s Flexible Approach – 
i. Holds that the branches are interacting and not disjoined

ii. Dynamic interpretation of consti – consti needs to be interpreted dynamically as times go on and it must respond to changes

iii. Power may go from Congress to Pres over time as acquiesces (reluctant acceptance) in unilateral action

· If Congress silent or acquiesces then transfer of power can be to pres; however, can still be overridden by Congressional action as to reclaim delegated auth.
· This is what happened here, Congress denied Pres auth to seize steel mills

iv. Prob w/ approach – How does S. Ct. assure SoP if power can form through inaction?
d. MOST IMP – Jackson Structured Approach (Zone Test)
i. Take on SoP- separateness, but interdependence. Autonomy, but reciprocity

ii. Test – is to focus on the Interaction between Congress & Pres. (
Which ZONE does Pres here fall in?

1. Zone 1: Approval – Congress authorizes (approves), triggering exec power

a. Pres acts w/ congressional auth

b. Where Pres is acting at his HEIGHT of Pres Powers – Pres has Art II powers PLUS any power congress has validly delegated to him

c. Pres action is invalid ONLY if fed gvt as a whole lacks power in that area (federalism; indiv rights)
d. No SoP probs

2. Zone 2: Silence (twilight zone) – Congress remains silent (neither approved or disapproved) ( hardest one
a. Pres possesses express and implied powers

b. Why would Congress be silent sometimes? – b/c pres hasn’t asked congress (like in Chadha)
i. Why would Pres not go to Congress? – Sometimes pres can’t wait for congress to act b/c req swift action (like military matters)
c. So to deal with this Zone, balance the need for pres to act unilat v. damage that action does to consti rights and consti structure.

i. Might damage SoP or federalism (cut out the states by cutting out Congress)
3. Zone 3: Disapproval – Congress rejected presidential power

a. This is when Congress explicitly says no or can at least infer that Congress disapproved, and pres does anyways [see later on Zone 0 and Zone 2.5]
b. Pres’s actions is only consti/valid if involves exclusively Art. II powers (or approved inherent powers); not a matter that congress has any auth in to begin with
c. Young was in this Zone – this wasn’t the actual holding but Manheim said.
III. Congressional Power [SoP I] 
A. INS v. Chadha - Chadha overstayed visa, on deportation trial. He applied for suspension of deportation. Imm and Nationality Act authorizes AG discretion to suspend deportation. Suspended it and reported to Congress. House of Rep passed a Resolution 244(c)(2)( auth just HoR to veto decision. Chadha claimed this is unconsti. 

1. Immigration laws are passed by congress BUT INS (exec b/c agency in DOJ) is admin the laws and AG is adjudicating in Immigration Courts (Art. II) b/c congress delegated auth for this branch to do so.

a. Stat by Congress (delegating power to INS) – if a person found deportable has their deportation suspended via INS then suspension will be reported to Congress (so they can keep a check on this)
b. INS allows either the house to review/set aside AG ruling to suspend.

2. Where is this action in the Matrix?

a. Who is Acting? – Congress (Here just single House – HoR)

b. What function is it performing?

i. Judicial?  
1. Rule – No congressional adjudication allowed
2. Up to the courts to correct, not congress
3. If this is so then this is Per Se Unconsti; Per Se in Vio of SoP
ii. Executive? – Happening here
1. Rule – Congress can’t execute its own laws

2. Would be administering the immigration laws

3. If this is so then this is Per Se Unconsti; Per Se in Vio of SoP
iii. Legislative? – Also Issue Here
1. SS – Congress can leg only per Bicameralism and Presentment
2. Amending existing law? – Altering legal rights, duties, and relations of persons; thus, looks like leg b/c altering Chadh’as legal rights.

3. If this is so then Per Se Consti IF looking at SoP kind of problem BUT here court looked more at Consti Structure ( Bicameralism and Presentment
3. Bicameralism [structural limits on leg power]
a. Art I Sec. 7 Cl. 2 – Every bill which shall have passed HoR and Senate… (Cl. 3)…Every order, resolution, or vote to which the Concurrence of the Senate and HOR may be necessary…”

i. Need both HoR AND Senate to pass a bill

b. Theory – Division within branch helps avoid majority tyranny so we want both houses so as to prevent cutting states out of process

i. House of Rep – Populist based

ii. Senate – Not a popular based body, each state gets 2 senators.

c. Theory – Framers feared the leg branch the most and division within branch helps avoid majority tyranny. Also, helps stop pure democracy (majority rule) via a popularly representative body so Senate serves as check and balance.
i. Designed structurally to protect st rights & minority rights and avoid popular maj
d. If leg character (alter rights and responsibilities) then has to pass through both houses. Here only House was used.
4. Presentment [structural limits on leg power]
a. Also, if leg character (alters someones right) then has to pass through both houses AND present to pres to sign or veto, if he vetoes then need 2/3 vote from each to override
b. Art I Sec. 7 Cl. 2 – “Every bill…shall before it becomes a Law be presented to the Pres. If he approves he shall sign it, but if not he shall return it, with his Objections…(Cl. 3)…every order…shall be presented to the Pres, and before the Same shall take Effect shall be approved by him.”
c. Theory – fear of leg authority so use executive as another check by giving Pres SOME leg power (recommend and veto).
i. So many checks on Congress b/c fear its ability.

ii. Also, know that we are the only nation that don’t have a democratic sys – where people can propose consti amendments.
d. Here, it was not presented
5. Thus, within the Matrix of SoP – strict formalism (congress and leg) ( very strictly controlled via bicameralism and Presentment
6. Issues

a. What is unconsti about Leg Veto? ( Allows congress to check administration of law (exec) in addition to making the law in the first place. Undermine SoP?
b. Congress left itself a leg veto to correct exec action (can be hard when distrust between 2 diff political parties in the diff branches). What is the effect of prohibiting Leg Veto? (
i. Enlarges power of Pres to make regulatory policy at the expense of Congress
ii. Checked only by judicial review (but limited by standing rules)
iii. Refrain from delegating discretion to Exec Branch
iv. Essentially, we are on the road to imperial presidency.

IV. Delegation of Power [SoP II]
A. Basics

1. Lots of times Congress creates agencies with technical expertise so as to fill gaps of Congress b/c Congress is not Smart enough or Does not have enough time to hit EVERYTHING.
2. Essentially, agencies (administrative) serve as a 4th branch to us.
3. SoP Matrix – Exec Branch is acting; and acting in All Three Functions!
B. Exercise of Legislative Power

1. All 3 branches exercise Leg Power
a. When done by Art. II & III branches must be incidental to primary functions.

i. Exec: Admin Agencies engage in Quasi-legislating (promulgating regulations)

ii. Judicial: Federal courts create procedural rules (like FRCP) and substantive law (CL)

b. When done by Congress, must be according to form prescribed in Consti (Bi and Present)
C. Administration Agencies

1. Utility – Administrative State arose by necessity due to breadth of fed gvt and regulations and their growth and need for insti expertise in technical areas
2. Consti Framework 
a. Admin agencies are nominally part of the exec branch (subject to Jackson 3-Zone)
i. In this branch b/c exec branch has the greatest flexibility in acting which is needed with its integrated functions (exec, quasi-leg, quasi-judicial) so should be in branch with the most flexible SoP oversight (not leg b/c feared most so strict power; and not judicial b/c confined to cases and controversies within Art III)
ii. Congress can’t delegate activities to self so must delegate to another branch and that can’t be the judiciary b/c would hurt its objective nature
iii. So must be within Exec Branch and must use Jackson 3 Zone test to decide if their actions are consti.
b. And exercising power delegated by Congress
i. If acting WITHIN delegation – Zone 1

ii. If acting outside delegation – Zone 2 or Zone 3

· Most likely acting in Zone 3 b/c hard to say congress is silent b/c created agency and had to give them powers in the first place.

· Agency acting in excess of powers Congress granted is called ultra vires.
3. So agencies are CREATED by Congress (not in consti) and can only do powers Congress GAVE them.
D. Function of Administrative Agencies
1. Executive Functions
a. Administer/enforce fed law- like giving licenses for fishing – Board to Protect Fish and Wildlife Services.
b. Usually no consti prob here
2. Quasi-Leg Functions
a. Promulgate rules, regulations, & micro policy
i. Congress can override by Stat; However, rules and regulations are laws and will preempt state laws as long as valid.
ii. ALL of the many policies are input into code of federal regulations – turns out that MOST LAW in US is created by Agencies and not Congress.
b. Fill in the blanks and flush out the policy Congress created
c. Sup. Ct. said that administering laws inherently involves creating laws (goes hand in hand). Complete separation of power is not feasible.
d. For a regulation to be consti, it must be within the power congress granted to the agencies in the first place.
3. Quasi-Judicial Functions
a. There are cts within agencies as to the agency’s jurisdiction (like INS in Chadha) and they hear public rights cases and anything involving agency functions.
b. NOT Art. III cts so don’t have Art. III jur and judges don’t have the same Art. III immunity, nor are they nominated by Pres –just employees. These cts adjudicate more cases than fed cts.
c. Apparently, like above, creating micro-judicial stuff is inherent when administering. Complete separation of power is not feasible.

                    [Congress thought that if just slap “Quasi” in front of it then relieves confusion…not really so]
E. Non-Executive Agencies (agencies that do not live in the Exec Branch)
1. Art. I – Congressional Agencies 
a. Like the Library of Congress (or CR office inside of Library)
b. Cannot exercise:
i. Executive
ii. Judicial 
iii. OR Leg (Chadha) 
c. Can assist Congress with research, advice, investigation (glorified assistance)
2. Art. III – Judicial Agencies
a. Ex) Judicial council, magistrates
b. No article I, II, or III functions, but CAN assist courts (recommendations)
F. Non-Delegation Doctrine
1. Rule – Delegation of leg power is invalid if unfettered discretion given
a. Naked delegation of power – “hey, pres you have full discretion to make the laws.” Invalid and abdication of Congress’s Art. I powers. (Zone 0)
b. Poultry – NIRA auth Pres to make a law but imposed only a few policy stds as to this delegation. Invalid.
c. Panama Refining – Cong auth Pres to prohibit “hot oil,” but policy was not set by congress and gave no guidelines or stds thus this was Bare Presidential Policy where pres was Creating law ( invalid!
d. These two cases above set the floor 
2. Rule – Delegated auth from Congress to exec is valid ONLY IF Congress sets the std by giving limited/guided discretion. Allowing exec to operate w/i the std. 
G. Whitman v. Am Trucking Assn (2001)
1. Here EPA promulgated certain regulations and question is whether EPA administered the law with sufficient guidelines by Congress OR if Congress told agency to make the law
a. Know difference between administering and making law
i. Agencies can administer law but at some point will have to make law but only in the sense of micro; cannot make law in sense of macro. (only allowed quasi-leg)
2. Ct asked if Congress created an intelligible principle for EPA to follow or if EPA was left free to set up its own policy – and used an Intelligible Principle Principle to tell us where the dividing line is (
a. Ask if Congress, in creating agency and delegating power, articulated an intelligible principle to guide agency’s actions. Had they defined the boundaries and scope so that agency is bounded and cannot create new law.
b. Serves 2 purposes –
i. Big purpose to draw the line and see if naked powers given AND to help in the Jackson 3 Zone test
· When seeing if falls in Zone 1 or 3 (if agency acted w/i its power or in excess) to answer that you need to know how much power agency – only way of knowing that is to look at if congress gave an intelligible principle
c. Intelligible principle test does NOT foreclose agencies from creating policy

i. Certain degree of discretion, lawmaking, is in most exec action or judicial action.
ii. However, must be discretion given as part of administrative function

iii. Cannot delegate pure leg power
3. Std Congress set here – that NAAQS must be based on published air quality criteria…and requisite to protect public health.
i. Requisite means no further than necessary and ct took it narrowly and said that it limits the discretion of the agency – therefore, this is an intelligible principle.
ii. Make sure to look at the principle in the context
4. What if case came out other way (naked power and no intelligible principle). Agency is then acting in Zone 0 ( Congress not only approved but REALLY gave away its consti power!
H. Delegation of Powers to President

1. Excessive Complicity (w/o an intelligible principle you have this) 

a. Congress enlarges Exec Power by delegating authority (Zone 1)

b. Power accretes to Pres thru congressional inaction and acquiescence (reluctant acceptance)

2. Clinton v. NY – Pres vetoed certain provisions (the parts he didn’t like including Budget Act and Taxpayer Relief) in the Federal Budget Bill
a. 2 U.S.C. Sec. 691 – the Pres may cancel in whole any dollar amount of discretionary budget authority, any item of new direct spending, or any limited tax benefit. 
b. Line Item Veto – Pres can cancel parts of the bill that he doesn’t like.
c. Cancelation becomes Null & Void if overridden by Disapproval Bill (Ordinary leg)

d. Req that Pres veto ALL and not PARTS b/c its like amending it – a leg function; this would give pres more power than Art. II proscribed. Undercuts the compromises within the leg process.
e. Justification for Line Item Veto:

i. LIV is merely a delegation of power to Exec (to decline to spend as Pres sees fit)
ii. LIV is simply a package of separate spending bills each of which pres could have vetoed

f. Here, LIV violates Presentment Clause b/c ordinarily Pres has 2 options – sign bill into law or return (veto) the bill. Here, Pres can partially veto a spending bill so Cancellation is NOT THE SAME as a “return” of a bill

i. Therefore, Pres has amended two acts of Congress w/o Bicameralism and Presentment – a leg function. (so also vio bicameralism)
g. Also, LIV vio SoP through excessive complicity. Congress gave him this power, said we don’t want to take the heat so go for it…
i. Zone 0 Problem! – Delegation of core leg power (resurrects non-dele doctrine)
ii. Congress CANNOT give pres more authority than consti allows

iii. Excessive complicity – one branch is giving its powers to other branch that undermines the notion of Checks and Balances

h. Therefore – Line Item Veto vio SoP
I. King v. Burwell (2015) – Affordable Care Act
1. IRS is an exec branch (agency) and makes a reg to say tax credit for fed and state made exchanges.
2. Regulation seems ultra vires; appears to be in Zone 3 b/c IRS is doing something different than what Congress told it to do – IRS says it is for all and Congress says just for State made exchanges.

3. Whether IRS regulation is Zone 1 or 3 depends upon interpretation of 1411 of the ACA. (Usually don’t have Zone 2 b/c don’t have delegation of power at all if Congress is silent)
4. Use the Chevron framework to decide 1 or 3. [at this point presume valid delegation of authority to the agency (intelligible principle/non-delegation) b/c done before this]
a. Step 1: Is the Scope of delegation clear from the stat? Where leg text is clear, cts will interpret de novo.
i. If stat is CLEAR and its just about interpretation of it then that is the ct’s fund job.
b. Step 2: If stat is silent or ambiguous then defer to agency unless unreasonable
i. Here, agencies have discretion to interpret the stat including the scope of their own power so long that its interpretation is reasonable
ii. Do this b/c whole point of having agencies at all is to draw upon their expertise.
iii. Ambiguity happens a lot (more than clear) b/c Congress can get sloppy or not think of all the consequences down the road.
5. Here the ambiguity lies with 1411 (only applies to state made exchanges) and 1311 (if state fails to make then up to federal to make it)
6. Here, IRS decided to interpret it with broader scope b/c more consistent with the whole statutory scheme so that it is for the state and fed made exchanges.

a. IRS expertise is in taxes and not health and this statute is more about health. 

b. Ct decided not to defer to IRS b/c ACA is not really a tax statute AND no indication that Congress invoked IRS’s judgment (no expertise in health/economic policy)

c. Held that IRS is merely admin some aspects and not doing anything as to Policy of the bill.
7. Takeaway – Cheveron deference will not apply if the agency lacks the expertise that Congress ordinarily relies on to flush out the statutes.
8. B/c did not use Cheveron rule – Sup. Ct. looked at Sec. 1411 de novo found it ambiguous in context and looked to Act’s overall structure for interpretive help (usually what happens when Cheveron does not apply) and held that should apply to both.

9. Dissent was strict constructionists who are elsewhere originalists

J. Amtrak – Amtrak is a private corp est by Congress. Are these binding on RR?
1. Can Congress delegate power to a private entity (Amtrak)?

2. Concerns:

a. Due Process problem (Conflict of Interst) – maybe they are setting rules to favor themselves while hurting others
b. Non-Delegation Doctrine (Poultry) – Strict rule with congress delegation to private party b/c private parties are not subject to the consti since Consti is only to state actors. So no judicial review to their decisions and they get endless discretion (whether it doesn’t respect 1st amm, etc.)
3. Ct here ducks the consti question – It interpreted the stat so as to avoid consti problem.
a. It looked at the stat that established Amtrak and interpreted it so to find that it treats Amtrak as a gvt agency ( Ct said that at least for purposes of delegation – this is a gvt agency.
b. So still don’t know answer if congress can delegate rule to private parties.

c. Ex) ACA req you to buy private ins and the private ins sets the terms – so has congress through ACA delegated power to series of private insurers and thereby vio non-delegation doctrine via Poultry (likely the next case to go to ct.)

V. Appointment and Removal [SoP III]
A. Appointment Cl (Art. II Sec. 2 cl. 2) 

1. The Pres shall appoint ambassadors, other public ministers and consuls, judges of the supreme ct, and all other officers of the US, whose appointments are not herein otherwise provided for, and which shall be est by law. But Congress may by law vest the appointment of such inferior officers, as they think proper, in the president alone, in the courts of law, or in the heads of departments.
a. This creates 2 diff classes:

i. Class 1: Principle Officers – Only appointed by pres and confirmed by senate (other 2 don’t have to be confirmed by senate).  

· Consti Officers – someone whose office is mentioned in the consti (speaker of house, judges, etc)

· Non-consti officers or known as core executive officials – can be principle if perform core professional functions (secretaries, heads of dpts)

ii. Class 2: Inferior Officers
· These officers perform ministerial roles
· They don’t really make policy – subordinate to the principle officers so makes sense why they can be appointed by principle officers

iii. Just Employees
· Not officers; no special appointment rules

· Cannot exercise significant authority in the US
B. Removal
1. The Removal Power has MORE ability to control the exercise of power by officers b/c they are worried about removal. LARGE Power.
2. Generally (
a. This is not specified in constitution, silent except as to impeachment.

i. Default Rule – Power to remove follows power to appoint so if don’t know who can remove then most likely same person who appointed.
ii. However, default rule must give way to things like SoP (
b. Removal Power must depend on general principles like SoP
i. So want to please the person who can remove. Well what if Pres appoints judiciary and then they want to please him…could upset SoP.

ii. SoP Interference could arise if an officer in one branch could be removed by another branch

iii. SO Another Default Rule – Officer can only be removed by someone in her own branch (ex) exec person can only be removed by other exec.

· Corollary – an officer belongs to branch w/ the power of removal (b/c owe allegiance to the person who can remove not the person who appointed.
· So if you don’t know which branch of gvt an official lives in then you just ask which branch has power of removal, and that is his branch.
C. Morrison v. Olson (1988)
1. Congress created Indep Counsel Prov of Ethics in Gvt Act of 1978, which is a special division made up of Art. III Judges. Made it to appoint a indep prosecutor, Morrison, to investigate Olson (George Bush’s att) b/c there was some sketchy stuff going on in exec branch on matter. 
2. This interbrach appointment (one br appointing another) of Congress appointing Judiciary to appoint is valid if she is an inferior officer, but not if principle. Ct held that she is inferior officer b/c [four factors you run though]:
a. Removal by AG, rather than Pres

b. Limited authority and jurisdiction

c. Limited in duration (temporary office)

d. No policy functions (just ministerial)

3. Appoinment Cl – If Congress wishes to use its control over the appointment of process to create executive branch agencies that are truly indep of presidential control, it can bypass the Pres as well as the heads of dpt and vest appointment of inferior officers in the Judiical Branch [interbranch appointments]. However, congress cannot reserve for itself the auth to appoint officers outside of Congress (see above in Cl)

a. At stake here – the right of Pres to control all admin officials [Unitary Executive Theory]
b. BUT cannot do if incongruity btwn functions normally perf by branch and function the appointee is to perform (ex) Congress allows fed cts to appoint Dpt of Agriculture officers.

4. Pres’s ability to control admin officers

a. If admin officers are removable by pres then can direct the admin state

b. However, although Congress may not participate in a removal decision of someone in exec branch (b/c can only remove part in congressional branch), Congress can set some conditions for the pres’s removal authority. ( congressional control over removal
5. Even though valid under appointment clause; does this appointment vio SoP?
a. Flexible approach to interbranch appointments; Good reason to remove it from Exec branch in this case. 

b. Does this Compromise judicial independence?

i. Most ancillary powers here are not incompatible with Art. III
· Ex) Defining scope of Indep Counsel’s jur must be incidental to factual basis for AG’s investigation
ii. Except: termination of the office of special prosecutor
· This is NOT ancillary to appointment

· More administrative (executive) in character

· However, court narrowed statute here in order to save it (fed ct can only do for fed statutes) so that termination of office is only when job is done.
D. Congressional Control over Removal
1. Myers v. US (1926)
a. Power of removal is incidental to power of appointment

b. That there is no textual provision suggests no limit

c. Power of removal is therefore confined to the governmental authority which has administrative control

d. This case suggests that Pres has absolute discretion to remove all admin officers – Unitary Executive
2. Hymphrey’s Executor (1935)
a. Fed Trade Act create FTC and Commissioners were appointed (by Pres) for a 7-year term

i. By setting a fixed term for administrative official; precludes president from removing them until that point

ii. Thus, official has some degree of autonomy from the president; makes him a non-political officer b/c not subject to political whim
b.  Official may be removed only for good cause like inefficiency, neglect or malfeasance. 
c. Makes the official AND THE AGENCY an indep agency where pres doesn’t control them.
i. Independent Agency – Non- partisan, impartial, administrative functions; neither political nor exclusive. Fixed term assures independence.

d. Plenty of agencies we would want a solid separation from the Pres such as IRS; FBI; etc. and the way to get independence is giving these officials fixed terms that is greater than 4 years so as to expand beyond diff administration (diff presidents)
e. This case affirms that congress can est independent agencies by making them once removed from Pres by giving head of agencies a fixed terms

f. However, Congress can only do this for inferior officers; not constitutional officers

3. Weiner v. US (1958)
a. War Crimes Commission created as impartial (unreviewable) adjudicatory body (Art I ct) and when created Congress made no prov for removal and failed to est tenure for commission but Sup. Ct. STILL said that Pres could not remove them for political reasons b/c needed independence anyways.
i. Not removal at will where indep needed; Unitary Executive Undermines SoP
VI. War and Foreign Affairs [SoP IV] – before we looked at it as federalism issue now SOP issue
A. Presidential Foreign Affairs
1. Sources of Pres Power:

a. Core Art. II Powers

b. Delegated Power

i. Art. II Sec. 2 Cl. 3 – Pres shall take care that the laws be faithfully executed

c. Tacit Delegation

i. Regan – Tacit acceptance by Congress of Presidential ability to settle claims in international matters

d. Inherent Power

i. Prize cases – Pres Lincoln had inherent power to defend Union from confed attack

2. Medillin v. Texas II (2008)
a. What is the effect of Bush Memo?

i. Zone O – Can’t be b/c havnt given pres power at all.

ii. Zone 1 – Congress has not yet auth pres to implement this. Once Aveda Case Implementing Act passes THEN pres. acting in zone 1 but hasn’t passed yet.
iii. Zone 1a

· Falls in-between 1 and 2. Like zone 2 b/c Congress is silent but like zone 1 b/c although congress may be silent today, historically congress has approved of this type of stuff.

· Tacit approval – where congress has long acquiesced in Presidential actions; treated as Zone 1
· Regan Case – Pres has long done with tacit approval of Congress although no congressional authority to pres; the Sup. Ct. held that it was as if congress had done so
· Sounds like Justice Frankfurt’s opinion – that we have to look how the consti is used in an evolved and dynamic way
· Yes, Pres is acting unilaterally where congress has long acquiesced. Technically a Zone 2 but we will treat it as if in Zone 1
iv. Zone 2 – Remember balance between unilateral action against damage to consti rights and structure (states’ rights)

v. Zone 3 – Does not apply b/c congress has not disapproved. [Yes, ct actually fell on this one BUT only did it to get a certain outcome and said that a pres trying to enforce a non-self-executing treaty by way of unilaterally creating domestic law is in conflict with Senate.]
b. Under a non-self executing tr, the Pres May Not req states to comply with international law
i. It is the heads of state (the Pres) who is obliged to comply with the treaty

ii. If the balance between states complying with order of Pres forced upon them OR embarrassing the Pres to make the Pres answerable to international community, then Sup. Ct. prefers latter b/c think states rights are too imp
Now Onto Individual Rights ( P&I, SDP (Economic and Personal), PDP Rights, Citizenship, & EP.
I. Basics/Introduction

A. Origin of Indiv Rights

1. Upon Independence, indiv rights written into st consti & stayed enforced when formed fed gvt
2. Some thought that protection from fed abuses was secure in structure of nat gvt so no need to lay them out in the consti via a Bill of Rights (which was protected w/ state and structure)
B. Evolution of Bill of Rights
1. Consti Rights in the Original Consti 

a. Art I Sec 9 – contains restrictions on the powers given to Congress in Sec. 8

i. Right of slave trade; Habeas Corpus; Bill of Attainder; Ex Post Facto

b. Art I Sec 10 – Apply only to st gvts.

i. Bill of Attainder; Ex Post Facto

ii. K clause – no state shall impair K (done to make sure states pay back fed debts)

c. THAT WAS ALL THOUGH!
2. Bill of Rights (1791) 
a. Finally did b/c of complaints that need to explicitly state protection from fed gvt; should not rely on just “structure” of it
b. Madison basically did all of it – 9 were approved of his proposed 17.
c. BoR meant only apply to fed gvt, not st gvts (protection from st abuse – look to state consti)
3. Then came Civil War – Civil War Amendments (1865-1870)
a. Became apparent that states were unwilling/unable to provide protection to all st residents
b. Fruits of this – 13th, 14th, 15th amm (Civil War Amendments)
i. These amms provided a body of fed rights that people could assert against their STATE GVT; Federalized federal rights and made states comply with them now too
4. Now have 27 Amms since and mostly deal with voting; last one was in 1971 (Amm are very sparce)
C. Anatomy of Indiv Rights
1. Fundamental Rights – found in the consti BUT some have external sources like natural law (however have to identify each to ct to qualify)
a. Note: This is diff from Art. IV P&I cl “Fundamental”! 

2. Everything else is Non-Fundamental Rights/Ordinary Rights
a. Federal Statutory rights (stat rights don’t get same protection as consti rights)

b. State-created rights (statute & common law) – ex) AL gives you right to catch fish and if they take that away well non-fundamental
c. International/Humanitarian Law Rights – even the most basic

3. Standard of Review

a. Fundamental Rights get SS
i. Where ct strictly scrutinizes gvt action against the right of invasion that is created
ii. Under this standard, gvt almost ALWAYS loses
b. Non-Fund rights get RB
i. Meaning ANY RB for action will sustain the gvt action
ii. Under this standard, challenger almost ALWAYS loses 
4. Framework of SS (very high std)
1)  Is the asserted right Fundamental?
i. Often depends amost exclusively on the Theories of Interpretation – a Pivot Point that is dictated by how we read consti
2)  Even if Fund, is it denied or deprived?
i. There must be a deprivation of a right to be subject to this std
ii. Second Pivot Point – to what extent has the gvt interfered with the right
iii. Some interferences will not arrive to the needed level and will not get std
iv. Also must be a state action which is denying (not a private entity)
3)  If so, does the law survive SS?
i. Compelling Ends and Necessary Means

ii. No rights are absolute! Given sufficient need, gvt can vio your rights.
iii. Surviving SS means that the st must have an extraordinary/compelling reason to do law and the MEANS it chose must be absolutely necessary to achieve END. 
iv. To survive this is very had and infrequent, but SSutiny is not ALWAYS fatal to gvt (like 1% of the time it isn’t)
D. Principle Consti Rights
1. 1st amm – Religion, Speech, Press, Assembly, Petition

2. 2nd amm – Right to Bare Arms

3. 5th amm

a. Due Process, Takings

b. Has several rights like 1st amm

4. 13th amm – Right to end Slavery and Involuntary slavery

5. 14th amm – Citizenship, P/I (diff Art. IV P&I cl), Due Process (SDP and PDP), EP
II. Incorporating Bill of Rights
A. Basics

1. Incorporation – Taking BoR that do not apply to states and incorporating them through the 14th amm; thus, indirectly making states observe BoR

2. Background on Why Incorporate BoR?

a. BoR (Amm 1-8) restrains only fed gvt and not st gvt b/c st were trusted to protect own indiv

b. However, in Civil War the presumption of state protection eroded – came in the 13th, 14th, 15th amm which intended to protect against state abuses
c. So argu is to conti this sentiment by extending BoR and applying them to states through 14th amm – and must be done on a right-by-right basis.
B. Theories of Incorporation – How BoR can be made applicable to states

1. Use P/I cl within 14th amm – Rights in BoR are among the Privi or Immunities of national citizenship 
a. “No state shall make or enforce any law which shall abridge the priv or immunities of citizens of US”
2. Use Due Process Cl. In 14th amm – The BoR creates liberty interests

a. “…nor shall any st deprive any person of life, liberty, or prop without due process of law…”

b. Argu – free speech and all are liberty interests protected by DP; therefore, b/c st can’t deprive me of liberty then they also can’t deprive me of DP
3. Adv of DP way over P/I way?
a. Who Protects
i. P/I says “citizens”
ii. DP is “any persons” – so it protects more pple/entities b/c ALSO protects corps
b. Type of Incorporation
i. Non-incorpration [Frankfurter] – Fund rights protected by DP cl not limited to BoR

ii. P/I cl is an all or nothing type of incorporation [total incorporation] – at least the first 8 amm would be incorporated and ONLY the BoR
iii. DP is a selective incorporation that gives cts more flexibility on which amm are significant enough to make applicable to states – only those BoR implicit in concept of ordered liberty incorporated.
iv. (i) and (iii) req the Ct to develop normative definition os fund rights (ex SDP)
4. In either case, both saying that BoR should be incorporated through the 14th amm and made applicable to states and protects people from state abuse as well as fed abuse.
C. Early cases on 2nd amm
1. First cases – The Slaughterhouse Cases ( Cruikshank, Presser, and Miller all held that bearing arms was not a right of national citizenship; thus, not incorp to state law by P/I cl– still rule today that cant incorp 2nd amm through P/I cl. State law valid.
a. These cases severely limited reach of the P/I Cl. Not the vehicle for incorporating the BoR.
2. However, none of those cases dealt with DP Cl. Start looking at that for vehicle!
a. McDonald ct held that DP gives separate protection than P/I cl and those P/I cases don’t have bearing on this case.

b. Decisions holding no incorporation under P/I cl not necessarily binding on the DP issue – they are distinct questions.
D. Test for Selective Incorporation via DP Cl
1. To be incorporated, a right must be fundamental which means:

a. An immutable principle of justice which inheres in the very idea of free gvt
b. A principle of natural equity, recognized by all temperate and civilized gvts
c. Whether a civilized sys could be imagined that would not accord that particular protection

d. The very essence of a scheme of ordered liberty
e. Neither liberty nor justice would exist if they are sacrificed

f. Fundamental to the American scheme of justice
g. So rooted in the traditions and conscience of our people as to be ranked as fundamental

2. Above:
a. Diff mechanisms to determine if right is DP liberty. However, they are related tests. If answer was no then even if in BoR, its not part of DP liberty and does not restrain state gvts
b. Common themes:

i. Very maniputable; not hard/fast tests [gives Sup. Ct. lots of flexibility and power]
ii. Articulated in a way so as to make it easy for cts to decline to incorporate rights – gives an “explanation” on why wont incorporate right

c. All are central the notion of western civilization; ideal of western democratic sys
3. Ex) 7th amm has not been incorporated (the right to a jury) b/c can conceive civilized nations that don’t have right to trial by jury.
4. Amms not incorporated before McDonald b/c not “implicit in the concept of ordered liberty” [1, 2 (after McDonald, 4, part 5, part 6, part maybe 8 have been incorporated)
a. 2nd Amm – Right to bare arms [But this is under contention in McDonald – later incorp!]
b. 3rd Amm – No quartering of soldiers

c. 5th Amm – Indictment by grand jury

d. 6th Amm – Unanimous jury verdidct nor 12 person jury verdict
e. 7th Amm – Right to civil jury trial

f. 8th Amm – Excessive fines prohibited

g. 9th Amm – Natual law

h. 10th amm – Protects states from fed [so incorporation irrelevant here]
E. McDonald v. Chicago (2010) (States Rights)
1. Chicago put a ban on having handguns. McDonald sued b/c said that 2nd amm is incorporated to states thus a state has to respect 2nd amm rights to citizens

2. District of Columbia v. Heller (2008)
a. 2nd amm provides indiv right to own guns for self-defense purposes
b. Held that this right must be afforded to citizens BUT diff case b/c District of Columbia is part of fed gvt so directly applicable. In McDonald, Il is not part of fed gvt so will only have 2nd amm apply if it incorp thru 14th amm and if its NOT then Chicago does not have to comply 

3. Sub Question – Once ct incorporates one of the BoR through the 14th amm (first question) then does it have the same force as against the state that it does v. the fed?

a. Case by case basis (some might not effect it to the same extent)

4. To find that 2nd amm is part of DP liberty, Judge Alido had to reformulate the test for DP incorp 
a. Instead of looking at civilized society generally, now focus on OUR (AM) society and OUR (AM) sys of gvt
5. Ct found that self-defense is deeply rooted in our traditions – fund right for DP purposes ( 2nd amm does apply to the States by being incorporated though the 14th amm. Here Chicago law vio 2nd amm.
a. When look at this have to look at the correct historical period so BoR was in 1791

i. Look at the state consti contained at that time – 4 out of 14 states had gun rights
ii. Remember when do historical research YOU can choose what you search, makes it super subjective and manipulatible (just as the tests above).

iii. Here 5 justices said part of Am trad, 4 disagreed – so 5 justices created a history
· b/c there was plenty evid other way – like cts had rejected it for 215 years

b. However, issue of level of generality ct chooses to use for what the RIGHT is
i. Is the right of self-defense OR owning handguns – Obv ct used former

· If was right to own handgun then Chicago law infringes that

· If right was self-def then burdens the right but maybe not unduly burden; might be tolerable burden – Some burdens on fund rights are acceptable.
ii. HOW CHARACTERIZE RIGHTS ARE SUPER IMP!
c. Justice Alito took the approach that right is fund if deeply rooted in Am traditions

i. Weaker std & historical analysis than early cases (are hand guns more trad than jury trials….)
6. Here, said that they were deprived of right to own hand guns so applied SS and failed.

7. This was a SDP Case  - says Concur Scalia
a. Two diff types of inquiries – Procedural and Substantive

i. Procedural – state can vio DP if fail to provide adequate procedures
· Ex) all process that protect the liberty interst of staying out of jail

· Amm 4,5, and 6

ii. Substantive – Laws that are not concerned with procedure but the substance of law 
· Using DP to impose substantive limits on states
· In McDonald, we are using liberty component of DP as a vehicle to incorporate the rights; we are doing that as a matter of substantive law
· Look at the substance of that law (not the procedure of the law) to see if vio 

b. A law can be both BUT dissect and look at individually

c. Scalia went about approach that should only incorporate if part of SDP liberty

i. However, previously, Scalia defined liberty according to most specific level of generality known historically

8. Thomas (concur) disagreed with Scalia and held that DP is only procedural. So this does not incorporate Amm 2 which is substantive. 
a. However, P/I cl does, and held that the early cases declaring that guns not Privi were wrong 
i. Thomas says that stare decisis should only be followed if the case is right but this is circular and makes stare decisis irrelevant.

ii. Should keep with stare decisis even if not right b/c predictability and continuity and others fashion behavior on it.

b. Although he was for P/I he also wanted selective incorporation – thus, same result where some BoR incorporated and some not.
9. Stevens (dissent) held that the SDP of right of self-defense is not implicated here b/c it allows all other weapons besides hand guns. So still can protect ones self.
a. Argues that Chicago law should surive SS

i. Has Compelling Ends b/c deeply rooted reason to reg guns b/c HIGH vio in Chicago

ii. And that did so by Necessary Means eliminating just handguns.

b. Also, remember that every right is NOT ABSOLUTE. Gvt can override in certain cir
c. Stevens approach was 19th/20th century approach: only if essential to western notions of lib
i. Liberal Justice adopting conservative position on SDP; here to deny a right and to promote federalism

10. Breyer (dissent) – held that keeping firearms is NOT fund right; Heller’s history was flawed b/c claim that self-defense was central component of 2nd amm was bad history. SUPER against cts drawing things from their view of “history.” 
a. Breyer’s approach was to incorporate only if fundamental to contemporary society as part of democratic process – Most justifiable use of judicial review in a democratic society

11. Remember, Barron has never been overruled. So states do not vio rights of BoR but vio DP cl so a claim that a state action is unconsti must allege a vio of the 14th amm.
a. With states it is a 2 step analysis – right incorporated? Vio of DP cl?

F. Variants on Incorporation
1. Quasi (diff meaning for states and fed gvts)
a. 6th amm – Jury Trial – Unanimous 12 person in fed ct

i. 6 Person jury ok – Fl st trial

ii. 5 person jury ok – GE st trial

iii. Non-unanimous juries ok – OR st trial

2. Non-Incorporation (fundamental rights not based on BoR)
a. Standard of proof (beyond a reasonable doubt)

b. Punitive Damages

c. Economic liberties/personal autonomy/ MAYBE privacy

3. Reverse-Incorporation
a. 5th am also contains a DP clause. 14th Amm can be “reverse incorporated” ex) EP against fed
G. Parsing DP Liberty Interests
1. Ex) State law prohibits possession of assault rifles

2. Methodology:

a. Incorporation

i. Is the ownership of rifle protected by 2nd amm?

ii. If so, is the 2nd amm incorporated through DP clause?

iii. Even if incorp, does this liberty interst have the same scope as that in the 2nd amm?

b. Non-Incorporation

i. Even if not protected by 2nd amm, is ownership of assault rifles a “fundamental liberty interst” for Due Process purposes?

III. Economic Substantive Due Process
A. Basics

1. Economic rights – right to work, right to get paid, etc. Not to do with personal autonomy like free speech, religion etc. Instead right as an economic element.
2. Economic Rights

a. Original Text

i. Art. I Sec. 10 – Contracts Cl; Art VI – Survivability of Debts; Slavery cl; Taxing cl
b. 5th amm

i. Takings Clause; DP Clause

c. 14th amm

i. DP Clause; EP Cl – economic rights might discriminate

3. DP cl – framework for protecting economic rights

a. 5th/14th – “no person shall…be deprived of life, liberty, or property, w/o due process of law
i. Liberty 

· Includes economic liberty

· Way of constitutionalizing free markets - capitalism

ii. Property

iii. Due Process

· Procedural: Fair process – notice and opportunity to be heard
· Substantive:Fair reasons – strong justification for deprivation of fundamental rights
B. Early Due Process Cases
1. Murray (1855) – 5th amm declared to have only procedural content only
2. Then came – Dred Scott (1856)– Declared that DP also has substantive content as well. Now procedural AND substantive.

3. Slaughterhouse (1872) – Here comes 14th amm and decides how to interpret DP under this. Big fight on whether both substantive and procedural. 
a. Miller held that no substantive restraint on st power

b. Dissent said tha laws can be arbitrary both in procedurally and substantive ways

4. Substantive – certain things gvt cannot do TO you

C. Rise of Laissez-Faire 
1. Philosophical mvt that gvt can’t intervene with economic rights procedurally or substantively. Sup. Ct. began to adopt this
2. After a lot of cases, moved to theory of Sup. Ct. that neither fed law (5th amm) nor state law (14th amm) can burden on economic rights 
a. Includes price control, labor regulations, zoning regulations
b. Held that gvt can’t regulate economic activity b/c SDP right to engage in what person wants 
3. So at time of Dual Federalism cts were using Federalism to invalidate fed reg and NOW cts started using SDP to invalidate State reg
4. Lochner v. NY (1905) (Dual Federalism)
a. NY law prohibits working over 60 hours a week and Bakery employer is vio this law and he claims that have a right to work for as many hours as want or employ amount of hours want
b. Lochner asserts that NY law vio his SDP rights of economic liberty (via 14th amm)
i. However, ct let him assert claim on himself AND his employee b/c at time cts lacked standing rules (today he wouldn’t have standing to do on behalf of employee).
c. Liberty only incorp SOME of the BoR (McDonald). However, work over 60 hrs not in the BoR
ii. Here, Lochner is claiming a right of a free market; right to do what you want with your property (not in the consti)
iii. Ct begins to look at laissez fair – particular economic philosophy and held that there are sources of rights OUTSIDE of consti
· This decision seems arbitrary and subjective. Like judicial activism b/c reaching where not their job.
· [NOTE: CANNOT incorporate 10th amm to states! Incorp irrelevant there]
d. Test:

i. Does the law interfere with the “liberty” rights of the employer or the employee?

· Liberty of K for any desired economic relationship

ii. If so, is the law reasonable (does it satisfy DP)?

· Not all interferences are unconsti, only UNRE ones are

e. An argument – why shouldn’t someone be able to work long hours, law hurts ability to support ones family [Note; similarity to modern arguments against bus regulation]
f. Survive SS?

i. Compelling ends and means?
· For worker’s health

· Ct thinks no but see that with SS, cts are determining if st inters was legit or not which is a policy decision usually lef to leg.

· For public’s health – quality of bread
· Maybe interest but not necessary to do this b/c not actually helping public health.

· Ct holds that the bread is the same in 60th hr and did this by looking at evid and saying not persuasive (but still pretty subjective)
g. Hold ( the employer prevailed; state regulation is unconsti. 

h. SS v. RB
i. SS – state has burden of proof (Presumptively unconstitutional)
ii. RB – burden on challenger (Presumptively constitutional)
i. Problems with what ct did here is that giving themselves too much power. Extreme judicial activism, and occurring at same time of Dual Federalism. Problems:
i. Cts deciding what rights are fund by picking and choosing amongst diff economic theories

ii. Cts are deciding which state interest is legit in their own opinion

iii. Even if state interest, Ct is deciding for self whether law is necessary
j. Era of Dual Federalism
i. Economic DP v. state regulation; Federalism v. federal regulation

ii. Sup. Ct. striking down ec reg both fed gvt (10th amm) and state gvt (Lochner ) – those decisions led to crisis in 30s and Roosevelt packing the ct to break conservative hold
k. Dissent 

i. Harlan – Meet SS b/c worker welfare is legit end and is promoted by this law 
ii. Homes – 14th amm doesn’t codify Laissez-Faire. Law should be upheld UNLESS unre
D. Eras
1. The Thrive – Dual Federlism (Lochner Era) – SS applied
a. Muller – upheld law for max hours b/c said diff from Lochner b/c it was women workers and they should be granted more protection b/c not political equals to men (overturned later)
b. Coppage – St law forbidding yellow dog Ks interferes with employee’s freedom of choice.

2. The Decline – New Deal (thorugh 1990s) – RB applied (look at re or unre)
a. Nebbia (1934) – found law regulating milk princes was not unre.
i. “St free to adopt whatever ec policy may re be deemed to promote public welfare”
b. Ferguson v. Skrupa (1936) – KS law forbid debt adjusting and ct said the ct would have to look at own views of morality and opinion to find if it vio SDP and said cts should not do this (unlike Lochner)
i. Here, Economical SDP is discredited and rejected b/c held that judges should not sit as super legislatures and decide what economic theory to adopt.
3. Economic SDP Revival – Punitive Damages (Rehnquist/Roberts Cts) – Combination but mostly RB
a. State Farm v. Campbell (2003) – held that grossly excessive pun dam are an arbitrary deprivation of prop w/o DP. So pun dam more than 10X compensatory presumptively vio economic SDP rights.

i. So a little economic SDP comeback in area of punitive damages

b. Kennedy Test for Punitive Damages

i. Degree of reprehensibility – Physical harm is worse than economic harm

ii. Disparity btwn actual and pun dam – 2 digit multipliers probably are unconsti

iii. Compare jury award and criminal penalties – Pun dam are not substitute for criminal law – which carries additional procedural safegards
IV. Substantive Due Process – Personal Interests Rather than Economic
A. Basics

1. What is SDP?
a. Limits on Gvt action
i. Rights result from restrictions on power

b. Limits found in text

i. Bill of Rights (Fed Gvt)

ii. 14th Amm (State Gvt)

· P/I Cl
· Equal Protection
· Due Process - Incorporated rights; Independent rights
c. Limits not found in text

2. Finding Textual Rights (Diff Interpr) – outcome is heavily dependent on theory of interpretation
a. Textualism; Originalism; Dyanmic/Organic – adapt basic principles ot contemporary context
3. Finding Non-Textual Rights
a. Natural law; CL; History & trad – Like Alito in McDonald (found 2nd amm as an incorp right)

4. Standard of Review in SDP

a. If have Fund Rights Denied or Deprived then Sup Ct. will apply SS(
i. Compelling ENDS

ii. Necessary MEANS

b. All other Rights cases – including non-fund (ordinary) rights (Buck) and even fund rights IF the burden imposed by the state does not rise to the level of denial or deprivation (lesser forms of interference) then apply RB [easy to satisfy]: 
i. Legitimate ENDS

ii. Rational MEANS

c. SS – law is presumptively invalid; RB – Law is presumptively valid.
d. SS – state has burden; RB – Challenger has burden

5. Steps –

a. FIRST – have to find if fundamental right or not
b. NEXT – has that right been deprived

i. If a law is prohibiting exercise of right – deprivation

ii. Burdening exercise of right – some forms do not rise to the level of deprivation so make sure to note the degree of severity
· Ex) Roe- Refusal to fund abortion is not a deprivation (just can’t refuse to allow abortion) so even tho abortion is fund this is not a deprivation – RB 
iii. ALSO, must find if that deprivation was intentional and not negligent interference.

· Deprivation and denial violate DP/EP ONLY IF intentionally done; accidental interference does not trigger SS
· Ex) police chase and car runs into vehicle and hurts someone – that is not a deprivation to their life b/c accident.
B. Cases During Dual Federalism (Lochner Era) 
1. Meyer v. Nebraska (1923)( Dual Fed 
a. Neb law prohibited teaching in another language until after 8th grade
i. Purpose – Early form of English Only Laws
b. Is language a 14th am “liberty” interst? Does Meyers have a SDP right?
i. Ct held that liberty means MORE than just physical restraint, and involves choices people make which include:
· The right to teach and learn languages and 
· The right to control your kids’ upbringing (more parents control and less state control on kid’s edu)
c. These are not Textual Rights (not in consti so cant incorporate form BoR) but here McReynolds found out from external law – natural law and philosophy
i. This is not incorporation but Non-Interpretivism – ct is not interpreting BoR; they are looking outside consti to find source and content of “liberty”

ii. This stretches the boundaries on what a ct can imbed into the term “liberty”
iii. SDP rights are either incorporated of BoR or independent rights found outside consi based on how we define liberty – where the broad interpretations come from
d. McReynolds – guarantor of liberty – he was the last of the 4 horsemen of economic SDP

i. Conservative justice that during Dual Federalism was making decisions to strike down regulation of fed and state and cause Roosevelt to pack the ct to break conservative hold. 1937 the conservative hold was broken

c. Ct held that the means exceeded limitation of power to the states b/c conflicted with rights
d. Issues

i. This is exactly what justices did in Lochner, so is this okay to do in this type SDP regarding personal interest but just not economic SDP?

ii. Liberty seems to be unbounded in this case, just leaves it up to justices to decide – HUGE power to 14th amm and to the Sup. Ct. A power that is placed ABOVE leg.

iii. Subjective interpretation on it by the cts.
2. Pierce v. Soc. Sisters (1925)( Dual Fed

a. Oregon State law req all kids to go to public school (no private)
b. Ct found a SDP right of non-standardized education
i. As found in Meyer liberty includes the right to determine kid’s education
ii. Note: that corporations have almost full rights of citizens
3. Buck v. Bell (1927) ( Dual Fed

a. State law req forced sterilization of mentally disabled people – SDP challenge.
b. Court held that there was no “liberty interest” in having kids even though said have a right to upbring them how you like. Held tha stat does not vio consti.
c. This shows how subjective the process was and how outcome determinative courts did stuff.

d. Date – In the middle of Lochner Era AND we are experiencing mvt towards eugenics (WWII) = disastrous social effects

C. Cases AFTER Dual Federalism
1. Skinner v. Oklahoma (1942)
a. Overrules Buck and holds that procreation IS a fundamental right.

b. However, although we like the results, CT DID THE SAME THING HERE!
i. Set own subjective def of “liberty” no textual foundation
ii. Argument that consti needs to change with the times

· True, BUT Art. 5 allows Amm via states so can easily just add “fundamental rights” to the consti when pop up in contemporary society

· Argue v. that is that congress is too slow to deal with rapid changes in technological world so have to look OUTSIDE consti

· Another argue – how about we look IN consti still but take an expansive view on those rights and then incorporate it through DP

· Another argu – Instead of thinking SDP then think minority groups (Skinner- prisoners; Buck – mentally disabled) b/c when rights of political minorities on the line then that is an occasion for Sup. Ct. to step in and protect rights.
2. Interpretive Methodologies [But remember not mutually exclusive; can be multiple at same time]:
a. Textualism – 2 diff kinds:
i. Strict (clause-bound) – Just look at text of consti strictly and narrowly
· Ex) Nothing in there about contraceptives

ii. Broad (non-clause-bound) – Read between the lines; read consti broadly 
iii. Cons – Framers used majestic and stylized lang; not code; fixed meanin obsolete
b. Originalism – (2 diff kinds) most actively agreed to among Sup. Ct. The Different Variations (could have diff results for each):
i. Original Understanding – Care not about what the people thought who wrote it, but care about what the people that RATIFIED it thought.
ii. Original Intent – Look at what the intent of the writers was, but make sure looking at right time (BoR is 1791); look at treatises they looked at during etc.
iii. Cons – History unclear & subjective interp; consti intended to endure; whos intent?

[However, both Textualism and Originalism agree that cts should not change the consti; Art 5 
                                                           gives a mechanism for that.]
c. Dynamic – Living Constitutionalism – 2 diff kinds: 
i. Living/Organic/Evolving Consti – evolving meanin adapted to current social context
· Sup ct’s duty to keep consti up with the times (think that amm process and slow and unworkable so use judicial interpretation to speed up)
· Less grounded than textualism or originalism b/c tells the ct that its YOUR job to keep consti up to date
ii. Non-Clause-Bound Interpretivism – More supported type of 2 – same as above
iii. Cons – ct not good at conformin rights to modern times; consti has own ways of doing this ( Art. V where states can make consti amm to keep up with times.
d. Non-Interpretivism – free wheeling trad, natural law (religion, moral code, etc), foreign law
i. DP “liberty”; 9th Amm

ii. Using exertnal sources to provide meaning to terms – cts look outside consti

iii. Con – Choice of external sources is inherently subj; this jurisprudence does not “enforce” the consti.
3. Griswold v. Connecticut (1965)
a. Conn law prohibited use of contraceptives for ALL

b. State interest?

i. Contraceptives=immoral and st has police power (health, safety, & public morals).

c. Think it is immoral from a religious source
i. Health and safety – ct rejected b/c would be contrary

ii. There is an argument for need of troops (old reason to prohibit suicide, you need to go fight in army if need by) but not brought up here!

iii. Religious values – Issue with this is it runs contrary to Establishment Cl. So to base gvt action on religion seems to be inconsistent with est cl in 1st amm.

iv. Morals (marital fidelity) – theory is that if no contraceptives then discourage affairs. However, ct held that likely will not, just will result in more babies.

d. A case involving SDP elevates the std of review from RB to SS which puts greater burden on on state for justification. (Fund – SS; Non-fund – RB
e. Ct used ALL interpretive methodologies listed above

i. Textualism 
· Broad non-clause bound b/c used “privacy” which is not in Consti
· Saw “privacy” as Emanations/zones/penumbra (shadow of particular guarantees in BoR) from – 1,3,4,5th amm; said privacy was unifying factor 
f. Douglas’ Zone of Privacy – A physical space (like marital bedroom) OR a conceptual one like Personal Autonomy

i. Stuart Mill on Liberty – indiv stuff should stay with indiv and not with society

g. Douglas’s take on Liberty (from Doe v. Bolton)
i. Freedom from physical restraint
ii. Freedom of choice

· First, is the autonomous control over the dvp and expression of ones intellect, interests, tastes, and personality
· Second, freedom of choice in basic decisions in ones life like marriage, divorce, procreation, contraception, and edu and upbringing of kids
· Third, is the freedom to care for one’s health and person, freedom from bodily restraint or compulsion, freedom to walk, stroll, or loaf

h. Goldberg (Concur)
i. Says that the source of this right should be the 9th amm – unenumerated rights
· 9th amm – The enumeration in the consti of certain rights, shall not be construed to deny or disparage others retained by the people
· Question is – what are the “others”?

· Giving ct the ability to decide is an awful broad license…

ii. However, maybe 9th amm asks us not to decide what “other rights” are but merely asks us to read the rights in the consti broadly
iii. 9th amm is just a rule of construction rather than a source of additional rights.

i. Harlan (Concur) – thought that DP Cl stands on its own bottom and that to avoid judicial subjectivism we should continue to respect teachings of history and Am values.
j. Black (dissent) – rejects penumbralims (have Art.  Shouldn’t do this) and rejects non-interpretivism (under 9th or SDP); thinks it leads to judicial activism
k. Hold – This court held that contraceptive ARE fundamental right
D. Abortion
1. Framing Analysis:
a. Does a woman have a fundamental right to terminate her pregnancy?

i.  Is this right found through DP “liberty” via incorporation of other mechanism?

b. When does state regulation of abortion amount to a deprivation of that right?

i. Not all restrictions rise to level of “deprivation” Ex) Person perf it must be a Dr.

[If yes to both then onto SS; see if can survive via these next two questions]:
c. Is the state interst Compelling? (Ends)

d. Is the challenged regulation narrowly tailored to promote the Ends? (Means)
2. Roe v. Wade (1973)
a. TX law prohibits abortion at any time during pregnancy except if danger to mom
b. Conflicting history on this (prob of using history) – some regimes allowed, abortion allowed in CL through “quickening,” liberalization in US via Model Penal Code
c. Ct found that there IS a fundamental right to an abortion. The source court used was Privacy (thought privacy includes termination of pregnancy). Types of Privacy that argues abortion fits under:
i. Informational Privacy – 4th amm protects against gvt snooping

ii. Privacy via Personal Autonomy – Gvt interference with life choices

d. Where could this ct find Privacy?

i. Interpretivist:

· Penumbras of BoR

· Dynamic (family/procreation)

ii. Non-Interpretivist

· Ninth Amendment

· Due Process “liberty”

· Physiological concerns for health of mother

· Psychological concerns (mental, emotional, stigma)
· Economic concerns (support obligations)
e. Iffy b/c taking penumbra of BoR to find privacy but then narrowing it to allow one to make choices w/o interference but does that not include rights like the right to take drugs…etc
i. Argument that Sup. Ct has no business of incorporation theory or personal autonomy same as shouldn’t do theory of economic liberty.
ii. AGAIN, giving Sup. Ct. a lot of power!

iii. Are we comfortable with sup ct. disregarding public sentiment (who the people vote into leg to make law) and doing judicial activism.
· Argument v. this is that sup ct. has to keep up w/ times (seems circular)

f. Ct argued that simply allowing them to make life choices for self but there are times when we don’t allow them to (suicide) so still subjective
i. Big Question – can we really draw a line between life choices we protect (like Pierce on raising ones family) through SDP and those we do no?

ii. Very hard to draw the line b/c usually no consensus as society on most questions in area of SDP so some have started to think – if we agree with an outcome then think its legit for cts to do that; if don’t agree then opposite.
g. BUT is this fundamental right depriving or just interfering in minor way?
i. Easy here b/c prohibitions are deprivations. So YES deprivation here.

ii. REMEMBER though that no consti right (even if says it) is absolute. Rights can be infringed upon as long as it has sufficient justification [what find out in SS]
h.  NOW b/c fund right deprived, apply SS ( compelling interest, necessary (nar tail) means
i. Compelling state interest? (Must be extraordinarily imp!)

i. Victorian morality – not compelling
ii. Medical safety – yes compelling 
· Protect her by certain kinds of health regulations

· Some means might be necessary like req a doctor to do the procedur
iii. Protect prenatal life – 14th amm protects “life” BUT how do we interpret the word “life” in that amm?
· Interpretation methods

· Textualist – doesn’t help get answer

· Orignialist – at time of 14th amm did not think of prenatal as life

· Non-interpretivist – Natural law (God’s law)  - still no real evid of it

· When does life begin?

· Medical/scientific

· Philosophical

· Religious – Catholics say life begins at conception

· Legal – tort law did not count prenatal as life

· Ct does not know this answer of when life begins
· The st (on both SS prongs) has BoP that there is a life at stake
iv. Protecting potentiality of human life – yes compelling– Sup ct rejects that a fetus is a life BUT it accepts protecting the potentiality of human life
· At SOME point the state has a compelling interest (seems that the closer it gets to live birth, the more st has an interest)

· When fetus can survive outside the mother – viability – then it is considered an independent existence in theory
· First trimester – no prohibition on abortion permitted; no (special) regulations permitted
· Second trimester – st may impose some special med reg as long as re
· Third trimester – point of viability – NOW matures into a compelling interest and now st can prohibit abortion

· Casey case replaced the 3rd trimester rule with the notion of viability – what is viability (24 weeks, 26, 28) states have diff stds (some even say once heart beat but that hasn’t faired well in cts.)
· HOWEVER, cant prohibit abortion in this stage if threat to mom (medically necessary)
j. Necessary Means
i. To protect mother’s health – health regulations
· Ct held that req need to be near hospital is not necessary b/c abortions are fairly safe
· Ct held that the req to have same features as surgery places is not necessary b/c lots of that stuff should not apply
ii. Prohibit all abortions to protect potential life 
· No, b/c not necessary. Can just prohiti it at potential stage (closr to life) like viability (see above)
k. Hold ( law is unconsti

3. Planned Parenthood v. Casey (1992)

a. Role of Stare Decisis – rule of law req continuity UNLESS unworkable b/c of changed cir
i. Here, if reject Roe then hurt the women who for decades has relied on law

ii. There is no change in consti law that should req this.

b. Ct here said that the right to abortion was found in 14th DP “liberty”. DP liberty serves not only to incorporate BoR but also as independent source of rights that was found by examining nation’s history, legal traditions and practices

i. Note: Ct’s catalog of SDP rights – marriage, procreation, contraception, family relationships, child rearing, and education.

c. Redrew line btwn privacy and st interests by replacing trimester framework w/ viability.
d. Here Pennsylvania Abortion Control Act placed restrictions:

i. Spousal notification

ii. Informed consent – read about dvp of kid and if they will feel pain

iii. 24 hour waiting period

iv. Anti-abortion information – read or at least receive it

v. Parental consent for minors

e. B/c state put restrictions on the right of abortion (not prohibit). Do the Undue Burden Test
i. Only where state regulation imposes an undue burden on a woman’s ability to decide will it be subject to heightened scrutiny
· If rise to level of UB – SS; If does not – RB
ii. Look at purpose or effect of placing sub obstacle in path of aborting nonviable fetus
· Look at if impermissible purpose to prevent abortion

· And look at impermissible means if abortion cannot be obtained

iii. Ultimate decision must remain with woman BUT state can influence it
f. The restrictions in the Act are all burdens but are they undue? [Rememinder: don’t get to this question unless first find that there is a fundamental right]
i. Problem is Sup. Ct. was very vague about the articulation of the test

ii. Ct held that only the spousal notification was undue burden, but this seems subjective! How is that any worse than others?

· Ct held that this was more to prevent abortion than to make it more difficult

· Even if only 1% of women who get abortions are affected – the number is not imp. Have to look only at the effect on those impacted

· Here, father and mother’s interests are not comparable

g. Thus, this test:

i. Seems more like ad hoc arguments to get to a certain std of review a ct wants
ii. Seems like ct used RB test to determine if undue burden, which decides the test (rational v. strict). Once decide found it as Undue Burden, case is functionally over 
4. Gonzales v. Carhart (2007)
a. Federal “partial-birth” abortion law – dilation and extraction
b. Ct held that this was unnecessary to preserve the life of the mother, gruesome, other alternatives available for women who want abortion
c. Ct found – yes fundamental right. BUT is banning this procedure an undue burden on those seeking abortion? – ct held NO it is permissible b/c there are alternatives available.
i. However, if this procedure was the best/safest then would be undue burden
d. Issue – the Ct here got to the conclusion that there were alternatives just as good by deferring to congress’s findings. – THUS, in determining whether to apply RB or SS (by finding out if undue burden or not), the ct used RB to find it as an undue burden
i. Circular reasoning
ii. Common technique – defer to the leg’s determination is a hallmark of RB review
· With SS, cts do not defer to congress EVEN as to facts b/c strictly scrutinize what leg has done.
· Undue burden, deprivation, substantial obstacle – all req SS
iii. So here ct deferred to congress to decide whether or not to defer to congress
e. When decide its an undue burden – SS is applied- and CHALLENGER (not the gvt) wins pretty much (functional matter of case is over)
f. Therefore, the undue burden test step becomes most imp step of analysis
5. Whole Women’s Health v. Hellerstedt (2016)

a. TX law regulating abortions which req there to be a hospital nearby and facilities must meet surgical center standards
i. TX claimed its purpose was to protect moms (b/c something could go wrong so good to have hospital nearby) and the medical professions
b. Law’s effects – only 7 of 40 facilities met new req and most within large cities so rural/ poor women were disadv
c. 5th circuit test( Undue burden only if:
i. the law’s purpose or effect is to deter access 
ii. the law is not reasonably related to legitimate state interest
· The language to this prong is saying to do the RB test to decide if use the RB test (circular reasoning in Carhart)
d. Sup. Ct in here said:
i. 1) must consider benefits along with effects
· If law confers NO medical benefits then it is burdensome
· DO NOT defer to leg determination of benefit; cts should make own – rejects Carhart and puts doubt to it
ii. 2) this is basically the RB test of Economic DP
· Cant use RB test to decide whether to use RB- New Undue Burden Test
· Is this rejecting casey?
e. Sup Ct. found that it was an undue burden and NOW applied SS
6. Do people seeking abortions have a fundamental right to have state-funded medical services?
a. Maher v. Roe (1977) – State funds childbirth, but NO elective abortions
b. DP Rule – Failure to fund (or facilitate) the exercise of a fundamental right is not a deprivation of it
i. There are no positive rights under DP
· State does not have to provide you with ANYTHING – edu, fire fighters, police, etc
ii. There are only negative rights under DP
· Things that a state must not do TO you
· Hard/fast rule
iii. However, the fact that states are not consti obligated under DP cl to give you such services does not mean that it does not
c. Equal Protection Rule – rights can be fundamental for EP (fund with Art IV, DP, and now EP all have diff fund rights) so there are some positive rights under EP though not under DP.
i. Ex) state decides not to provide med care – okay under DP
ii. BUT it state chooses to give some care and discrim on who to give it to – vio of EP cl
iii. Once state voluntarily assumes the obl to give pos rights – cannot then discriminate
iv. Like P&I cl – state has discretion to give benefits or to no, but if they choose to then can’t discriminate
d. Hyde Amm (1978) – bars fed funds for abortions except in cases of rapes/incest/life of mom
e. Harris v. McRae (1980) – It extends Maher to medically- necessary abortions
f. Why is there a right to a state-funded lawyer?
i. B/c this is really a negative right to protect liberty interest while state deprives you of liberty (incarceration)
ii. OR it is a positive right that is an exception to the general rule discussed above
· State has positive right if special relationship with indiv like where state has otherwise deprived indiv to otherwise care for themselves then st has obl to provide positive care (prisoners, wards of state, kids in school)
E. Refusing Medical Care/Assisted Suicide
1. Framing Analysis

a. 1) Do people have a fundamental right to:

i. State-funded medical services? [discussed above]

ii. Refuse life-saving medical treatment?

iii. Physician-assisted suicide?

b. 2) When does regulation of right result in deprivation (undue burden)?
c. 3) Is the state interest compelling?  (ENDS)

d. 4) Is the challenged regulation (MEANS) narrowly tailored (necessary) to promote ENDS?

2. Refuse Medical Care? – Cruzan v. MO Health Dept (1990)
a. Nancy was vegetable; parents asked to withdraw life support; hospital refused; parents (next friend case b/c parents asserting her right) sued hospital to remove feeding tubes

b. Claim – forced feeding, hydration, and respiration (life-sustaining treatment) vio Nancy’s right to SDP

c. How should the SDP right be framed? [from broad to narrow in list]

i. Right to die

ii. Right to die if terminally ill

iii. Right to refuse unwanted medical treatment

d. General Rules:

i. General rule 1 – ct should not decide issues that aren’t before them
· So should state issue as narrow a way as would permit the ct to decide case

ii. General Rule 2 – avoid unprincipled distinctions

· If no principled distinction between formulations of the right, state in broad terms to avoid uncertainty

e. Here, ct was careful to rewrite the claim – Right to refuse medical care

i. Ct held that under CL, unwanted touchings were actionable (torts)

ii. One safe guard to remember that had – Parents were in fact asserting daughter’s best interest.

iii. Also, hospitals have you sign advance health care directive so before you go into major surgery you say that fam members can speak on your behalf if bad turn.
3. Physician Assisted Suicide
a. Issue (as in all SDP cases) how do we frame the right – Proper framing of right can sometimes determine the outcome of the case!
b. How should frame this right?

i. Right to define one’s existence

· SUPER broad and will encompass A LOT of interests (like riding motorcycle w/o helmet)
· If characterize right this broadly, unlikely that ct will hold it as a fund right

ii. Right to die

· Narrower but still broad

· Not content-based; doesn’t talk about the circumstances

iii. Right to physician-assisted suicide

· Somewhat narrower than right to suicide but not much

iv. Right of terminally ill person in great pain to end her own life

c. The point – before asking the ct to find interest as fund, FIRST frame the right in such a way to make it more likely for the ct to find it fund

d. Washington v. Glucksberg (1997)
i. Interpretive methodology used here

· Rehnquist adopted modified originalism – originalism illuminated by subsequent events 

· Assisted suicide was criminalized at CL but now there is a debate on it so leg re-examining the prohibitions

· Rehnquist looked at the framing of right as a right of terminally ill person in great pain to end her own life, and used this approach to find that it was not fundamental; upheld WA law.

ii. Concur – O’Connor found that the right was fundamental BUT it was not deprived in this case b/c there are other alt means to do that by palative care, pain drugs, etc.
iii. Facial v. As-Applied Challenges
1. Facial – the law, in all of its applications, is incapable of being applied in a constitutional matter

· Ex) Leg lacks power to enact or leg’s stated interests are inadequate

2. As-Applied – the law, while constitutional in some respects, is unconsti when applied to these facts

· Ex) law applied in a discriminatory manner or law imposes undue burden in some cases but not others

3. Here, the WA prohibiting assisted suicide is not facially unconsti. Maybe if applied to bar pallitative care as well, but not the case here.
iv. Therefore –Apply RB and it survives!
1. Held that the right is NOT fundamental (difference between demanding treatment and refusing treatment (Cruzan))
2. Has not deprived right

[Therefore go forward to RB Test]

3. Legitimate ends?

· Preservation of human life – even against person’s wishes, b/c those wishes are often influenced by extrinsic factors
· Preservation of integrity of medical profession

· Protection of vulnerable groups [elderly, disabled, etc]

· Avoidance of euthanasia – termination of life (for the greater good) w/o consent
4. Rational MEANS
· Banning v. regulating is reasonable – avoids risk of errors or other pressures
v. Holding ( law does not vio DP so it is consti

F. Sexual Orientation
1. Bowers v. Hardwick (1986)
a. Georgia law prohibits sodomy for both heteros and homos (but no reported prosecutions of straight couples)

b. Claimed Right – vio his SDP right to sexual intimacy, choice of sexual partners

i. However, when got to Sup. Ct. they reframed the right as – “whether the fed consti confers a fundamental right upon homo to engage in sodomy”

ii. By characterizing this in narrow terms, less likely to find this is SDP as a liberty

c. The way the ct and challenger states the claim will decide if it falls within the SDP and Ct finds that the right is SOLELY just the sexual activity so that is all they need to decide on.
d. Levels of Generality

i. Michael H. v. Gerald D. – Woman had an affair with Michael and had a kid but she was married to Gerald and under CA law, the husband is conclusively presumed to be the father of the child conceived during marriage.

· Ct held that there was only right to the legal parents, not the bio parents

ii. Scalia in Michael H. v. Gerald D. (footnote 6) – “in looking at rights, we refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified”
· Scalia is an originalist so looking back at the time the 14th amm was adopted and asking what relevant history tells us about this right

· Well back in 19th century there was no paternal tests so made sense for state to conclusively presume this

iii. Footnote 6 tells us 2 things –
· 1) Scalia is an originalist (analyze rights at the time of the adoption)
· 2) Describing the right, we describe it with as much specificity as would have been used back in that historical period 

iv. At what level of generality should consti rights be read?

· The more specific, the less likely to be found

· Perhaps depends on how specific the consti right is framed and the nature of that consti right
· 13th amm – specific – slavery/involuntary servitude

· BUT 14th amm – way more broad – liberty, due process, EP
· Far more majestic – meant to endure – so maybe thse types of consti rights SHOULD be read more broadly
e. So Justice White changed the framing of the right so as to use the most specific description of the issue in the case that would have been done in 1868 and at that time sodomy was known and generally prohibited
f. Question of level of generality and abstraction is an imp step but sometimes ambiguous 

i. At what level of generality should consti rights be read – the more specific the rights are described, then the less likely to be found in the consti

· Ex) Should we see 1st amm Free Speech right as protecting only verbal or use a higher level of generality to also protect all kinds of communication
ii. So it depends on how broad or narrow the claimed right is and how broad or narrow we read the consti rights dictated in the consti?

g. Here, Justice White rejected their being a right to homo sodomy b/c:

i. Looked at rejection and penalties on it in history; Looked at Levicticus and Genesis

ii. However, other odious sins back in history was like wearing 2 diff kinds of material so is relying on history really THAT great?

2. Lawrence v. TX (2003)
a. Justice Kennedy here claimed that Bowers “failed to appreciate the extent of the liberty interest”

i. Sodomy laws do more than prohibit a sexual act; they control personal relationships 

b. Recharacterization of the right involved: “liberty of persons to choose their own intimate personal relationships”

i. Looks like John Stuart Mill’s On Liberty (indiv stuff should stay with indiv and not with society) OR just looking at the Consti under a higher level of abstraction?
c. Kennedy rejects Bower’s framing of the right AND its historical interpretation (remember – can manipulate history how you want)
i. He instead uses dynamic interpretation – He finds that the word “liberty” is an evolving concept and needs to keep with the times.
ii. Evolving notions of “liberty” and “privacy”
· Privacy (autonomy) at a greater level of generality

d. Conflict between Morality and Ind. Autonomy
i. Morality foundations – religion; philosophy; biology (like incest)

ii. Abstract morality (not based on other st interests like health and safety) lose favor

iii. Here found that cannot punish private behavior b/c of religious intolerance. Consti cannot control such prejudice but neither can it tolerate it. The law cannot, directly or indirectly give them effect.

e. Here abandoned Scalia’s Footnote 6 approach, and Kennedy overturned Bowers
i. He overturned precedent b/c: (1) foundation have been eroded by other cases; (2) subject to subs/continuing criticism; &, (3) failed to induce indiv or social reliance.
ii. Those factors were more of an organic view of consti than a static one.

f. Standard of Review used here – RB w/ a Bite – Language of RB BUT close scrutinty by the Court; more flexible but more manipulatable. 
V. Procedural Due Process – Same in 5th and 14th amm
A. Basics

1. “…nor shall any State deprive any person of life, liberty, or property without due process of law.”
a. Originated in the Magna Carta (0ld concept)
2. SDP and PDP – both in same clause but are diff

a. Both are not absolute – sometimes cts can deprive persons of rights BUT
i. State must provide adequate procedural safeguards (PDP) 
ii. AND State must provide adequate reasons for the deprivation (SDP)
b. Sometimes PDP is far more imp than SDP b/c protects a broader range of interests

c. PDP reasoning is usually brought up more than SDP by courts b/c cts are much more comfortable basically telling states that they have to do things “fairly”

3. Why do we req PDP?
a. By involving victim in process, guards against mistake and arbitrary state action (like if state official just doesn’t like you)

b. Creates a record that other cts can review

c. Participation by citizens in decisions that affects them promotes civic virtue & democracy.

B. The Test 
1. Is a protectable interest (right) involved?

a. Don’t confuse this with SDP! Don’t ask if there is a fund right at stake.
i. Does NOT need to be protected substantially to be protected procedurally

b. PDP protects wider range of interests

2. Has the right been deprived?

3. Is the deprivation intentional?

a. Is it a conscious action of the state? – has been interpreted to req intent/delib action
b. Leaves out negligent deprivation – ex) car accident that hurts – PDP does not cover!

4. What process is “due”? What kind of process are you entitled to? – 2 parts

a. A. 
When must due process be given?

i. When are you entitled? ( Either before deprivation takes place or after deprivation takes place

ii. Ex) can state put you in jail before trial or just after? – Hard question

b. B.
How Much process is due?

i. How elaborate must the participation be? Entitled to jury trial for J-walkin ticket?

C. Elaboration on Test/Compare SDP and PDP
1. As to #1 ( How are rights created, and how are those protected?
a. US consti creates liberty (fundamental) rights
i. Consti liberty is protected by both sub and proc (SDP and PDP)

ii. If have a fundamental right for SDP then automatically protected by PDP

· BUT there are some PDP protected rights that not protected by SDP like state rights or statutory rights
· PDP protects consti rights, state rights (ordinary rights), statutory rights

b. State law also creates liberty (ordinary) rights
i. Ex) if st right to reputation and state law just takes that away then no cant sue for SDP (b/c not fund) BUT can sue for PDP (turns st right into fed right by this route)
ii. Ordinary rights cannot be taken from you w/o some type of fair procedure
iii. State liberty is protected only proc (PDP)

c. State law also creates property rights – like right to create college tuition 
i. State prop rights protected mostly by PDP
ii. Could be under SDP but mostly via Takings & Contracts Cl.
2. As to #1 ( The “right” ( its protection ( a note
a. Textual Right ( SDP and PDP protected ( fundamental right

i. BUT some textual rights have own std (like 1st amm)

b. Due Process Liberty ( SDP and PDP protected ( fundamental right


i. Substantive due process rights (e.g., privacy)

c. Private Property ( Takings Cl and PDP protected ( as defined by st law

d. State-created economic right ( only PDP ( positive (property) right

i. Benefits, subsidies (medical, edu, welfare), jobs

e. State-created liberty ( only PDP ( state remedies control

i. Non-fund liberty interests typically created by st tort law. Most pursue state remedies before claiming PDP.

f. Common law rights ( only PDP ( treated as state right

3. As to #2 ( deprived 

a. For SDP purposes, deprivation includes:

i. Prohibition

ii. Undue Burdens (Obstacles to exercising right)

iii. Compare unequal allocation (under EP cl)

b. For PDP purposes, deprivation means lack of adequate and timely procedures

i. Procedural fairness is not fixed concept; whether adequate or timely depends on the nature of the right

ii. Some consti liberty rights contain own req procedures (like 6th/7th amm)
4. As to #3 ( said above
4. As to #4 ( Usually the procedure is in the text or consti BUT if absent then the Sup. Ct will tell us the std. (usually notice, hearing, opp to defend)

a. As to 4A ( Default rule:  before deprivation occurs. 

i. Ex) BEFORE take away instate tuition, have to have that hearing in advance

ii. Exceptions to default:

· Impracticability; urgency

· Ex) driving drunk and get caught, have to give you a trial before take away license? ( NO b/c of urgency (you are a danger) hearing AFTER take away license (temporary action)

· They do have to give you a DP hearing before permanently canceled though.

· Can be in stages (informal followed by formal)

b. As to 4B ( Matthews v. Elridge ( Balancing Test (flexible and fact dependent test):
1) Importance of the private interest

2) Risk of deprivation by inadequate procedures

3) Value of additional procedures

4) Strength of the public interst affected
D. Castle Rock v. Gonzales (2005)
1. Mom in divorce proceeding involving child custody got a restrainin order  (RO) from st trial ct v. dad – made it permanent RO. So RO was a ct order. AND RO put duties on cops to recognize the RO and arrest him if given notice. Dad took kids, cops did nothing, kept waiting, not ack the RO and eventually found out Dad had killed the kids.
a. Mom First Claim – SDP

i. If she had no RO and police ignoring claims even though credible threat, anything wrong? ( NO b/c this is a case of the cops (the state) not doing something

· There are NO positive sub due process rights so failure to protect DOES NOT give rise to a SDP action (no consti duty to protect). Need affirmative action for that.
ii. Special relationship Exception – There are no positive SDP rights UNLESS state affirmatively deprived indiv of the ability to care for themselves
· Ex) Prison – state has positive obl to care for you like feed, clothe, med care
b. Mom Second Claim – PDP

i. RO created a prop right under st law to police protection, which City deprived me of w/o notice & hearing. Took it away unannounced, arbitrarily, and w/o good cause.
ii. Ct held here that based on CO precedent, RO means only that they MAY enforce/protect  (did not mandate them)– they looked at state law b/c that is the interest she has made, an interest made by state law.
· Held that RO enforcement is discretional and discretionary st benefits are NOT prop interest meaning no protectable PDP rights (not a promise)
iii. Even a mandate (promise) of police protection may not create a “prop right” if incidental to other goal. ( Does it have $ value or otherwise feel like property??
c. So then mom took it to International Am Com. Human Rights to say that US not upholding obl under tr to ward against domestic violence so she argued that SDP protection not under consti but under Am. Decl Right of Man
i. Recommends that US change leg BUT S. Ct. Jurisprudence of the 10th and 14th amm makes it impossible for the US to comply with its internat obl – b/c can’t force states to do this…

ii. Embarrassing (no remedies available under internat law); as far as case can go.
E. DP in Other Contexts
1. PDP usually arises in context of executive action (admin agency) – lots of lit there ( if a rule or regulation is facially challenged…
2. Legislative – Regularity in passage of leg; ex post facto cl (retroactive effect or force); bill of attainder
3. Judicial – 5th,6th,7th; impartial decision maker
VI. Equal Protection – 14th amm (1868) – Racial/Nationality
A. Basics
1. “…nor shall any State…deny to an person within its jurisdiction to EP of the laws”

a. One of the most ambiguous parts of consti

2. “State”

a. Internat uses it as “nations”

b. DP uses it as generically overall government

i. 14th DP really treat it this way BUT 5th DP did treat it as this so didn’t make much diff

c. EP use it in the 14th amm to mean the 50 US states [DOES NOT APPLY TO THE FED GVT – HOWEVER, see below….]

i. There is no EP cl in the 5th amm  (no lang here that the 14th amm has)
ii. So here would apply only to States (state gvt, state officials and local) BUT:
d. The trick – DP liberty cl in the 5th amm. SO ct has reverse-incorporated EP – applicable to the federal gvt through the 5th amm

i. EP component of the DP liberty of the 5th amm has almost the same rules as EP cl.
ii. Therefore, EP DOES ACTUALLLY APPLY TO THE FED GVT through this vehicle. 
B. Meaning of Equal Protection of Laws 
1. Classification in law specifying unequal results
a. Ex) Voting has a lot of classifications – like 18 older and not a convict, etc
i. Have to look at each one at a time under EP

b. O’Connor Concurred on EP grounds in Lawrence
i. Said this was antipathy towards gays (b/c hetero sodomy is ok) and bare desire to harm a group is never a legit state interest 
ii. EP means classification; DP means challenged law.
2. Uniform law that produces unequal results
a. Ex) Flat percentage tax – everyone pays the same, but diff results b/c payin tax will hurt more than others. 10% on income will hurt rich more than poor
3. Sometimes can have Combination – ex) top 10% and classification for UT
4. Unequal Outcomes – Unintentional Discrimination (De Facto)
a. Uninten Disrcim is not forbidden! – Ex) Scores on standardized tests

5. Unequal Treatment – Intentional Discrimination (De Jure)
a. This is forbidden! Apply diff rules BASED on a classification  - like Korematsu

6. Imp Two Diff Meanings of Equality
a. Equality of treatment – NOT REQ!
b. Treatment as Equal – IS REQ!
C. Classifications
1. Creates a burdened class and a benefitted class 
a. Drawing SOME lines is more objectable than drawing others – like drawing line of race is the most not preferred line. 

2. Where does the classification appear?
a. On face of the law or in its application (hidden; apparent only when law goes into effect)
3. Who is being classified?
a. Some burdened classes get heightened scrutiny
i. This is why knowing what the line of discrimination is (what the classification is) is IMP – determines std of review ct will use – tells you who will win basically
b. If line of discrim is race – SS; If line of discrim is age – RB
4. What is being classified?
a. EP concerned about the line (above) AND the nature or benefit of right being unequally adequated.
b. EP concerned with fund rights (like voting) 
i. Right to vote – any discrim when comes to voting would trigger heightened scrutiny b/c nature of the right is itself a ground of raising level of scrutiny

c. EP concerned with non-fund rights too (like taxing) – no SS tho

5. Therefore – 2 ways to get to SS under EP
a. Discrim against favored class (race, religion, national origin, sometimes sex)
b. OR discrim against exercise of fund right

6. All laws classify….
a. Some by behavior
i. Within one’s control; ex) Drive over 65 MPH in zone – speeding ticket
b. Some by status
i. Not easily within one’s control; ex) Like Citizen v. Alien or Sexual Orientation
c. Some by trait (like birth trait)
i. Not easily within one’s control; ex) Skin color, sex, age, or bio characteristics (traits that define you)
d. When have control over it, cts don’t worry much about EP – you did it to yourself.
e. When less or no control over it, cts care more and uses higher std of review on these kind of laws that discrim against those things.
i. Pple should be responsible for actions but if they can’t change something then should NOT be disadv for that – liberal dem trad ( Hallmark of what EP means
7. Ex) if state chooses not to have a st university – no classification b/c NO ONE goes – treated equally

B. Equal Protection Test (default Std of Review is RB)
1. Is there discrim? Are people being treated unequally?
a. Exception: 
i. Facial-Racial Classification (or if Gerrymandering along race lines) ( If classification is on face of law, no need to est disparate impact/demarcation line OR Intention. Skip #1 (2 automatically satisfied) and go STRAIGHT to SS (Loving).
ii.  If not facial-racial classification but just “as-applied” or discrim on face but diff classification (not race) then continue forward ( 
b. IS there a disparate impact? ( ID burdened and benefitted group [should be 1st question!]
i. A burdened and a benefitted class? (YES, disparate impact)

ii. All Persons burdened equally (NO, no disparate impact) – No EP claim (b/c req disparate impact) unless classification of race on its face (exception above)
c. If disparate impact then identify the demarcation line! 
i. Who and what is being classified ( 
· If disparate impact along suspect class lines or a fund EP right, proceed to (2) to find purpose
· If not along suspect class lines or fund EP right then purpose is irrelevant and proceed to RB
2. Is the discrim by law? Is the discrim being done by State or Fed gvt? 
a. Distinguishes de facto (does NOT trigger EP) from de jure (DOES trigger EP)
b. Discrim must be purposeful/intended – De Jure to proceed to SS.
i. Does the law with discrimin impact have discriminatory purpose? How to prove this? – Ps have the burden to est the std of review, so burden to prove intention to get to that std. Could show evid like:
· Direct Evid ( Forbidden Classification appearing on face of law – Purpose automatically satisfied – De Jure Discrim = apply SS.
· Direct Evid ( Smoking gun (leg history, other objective factors) – hard 
· Intent to discrim need not be sole purpose; but must be a motivating factor.
· Indirect Evid ( Statistical disparity (disp impact) – not sufficient, de facto 
· Discrim motive not assumed, even in light of known disparate effects – P unable to est discrim purpose then ( De Facto = RB

· Indirect Evid ( Systematic or gross statistical disparity – not sufficient to prove intent but evid that raises an inference
· Puts the burden on st to come foreword with a plausible non-discrim-based reason
· Burden then shifts back to P to prove D’s reason is mere pretext.
· If state shows non-discrim purpose – de facto discrim =RB
· State unable to show non-discrim purpose – de jure =SS
c. Unintentional discrim = de facto; apply RB
d. Remember this is only to State entities (and fed w/ reverse incorporation) – private schools like Loyola not subject to 14th amm. But UCLA is.
If answer both yes then EP triggered. NOW Proceed to Standard of Review(
3. Apply Either RB or SS depending on what found out above!
C. US v. Carole Products (1938) – 1938 Sup. Ct. had just exited Lochner Area (Dual Fed) and stopped strictly scrutinizing economic due process
1. Footnote 4: 
a. There may be narrower scope for operation of the presumption of constitutionality when leg appears on its face to be w/I specific prohibition of the Cosnti
b. Should be a higher review on religion or racial minorities (prejudice v. discrete and insular minorities) b/c curtails operation of those political processes.

i. Discrete and insular –trait based- don’t have opp to move in and out of diff class

ii. Basis for SS for suspect classes and fund rights ( that if you are a minority calss and law discrim against you then you can’t fix via policital process b/c you are minority

iii. Therefore, makes sense why we allow cts to fix by strictly scrutinizing it and fixing what the political process can’t
D. Yick Wo v. Hopkins (1888)
1. Ordinance – statute classifies based on nature of the business (laundry vs other business) and type of building business operated in (brick/stone vs wooden buildings)
2. Classification 

a. Brick/stone (benefitted) v. wooden (burdened)

b. Laundries v. other bus

3. Test - Discriminates? Yes; By law? Yes -> on its face? No 
4. Face of law – line of discrim is about character of bus – RB. And Yeah issue with buildings catching fire with boilers and all – sensible law
5. Issue – Req consent from board ( ALL 200 chinese got no permit; all 80 non-chinese got permit

6. Therefore – law is facially neutral BUT law discrim against suspect class (race) AS APPLIED 
a. Facially neutral law being applied discriminatorily 
b. Possible that all Chinese places were less safe but unlikely.

c. BUT this is not proof of intentional discrim!
d. HOWEVER, gross statistical disparity raises high suspect that law made JUST to discrim

i. Not fatal in fact though b/c all state has to give is plausible explanation  (non-racial) reasoning for law – but here there was none given.
7. Ct held yes to (1) and (2) and then applied SS

E. If meet (1) and (2) and now at (3) – Assessment of Gvt Ends and Means via the std
1. GVT ENDS – are the legitimate or compelling? (depending on std of review)
2. MEANS (Classification) – is it reasonable or necessary? (depending on std)

a. In DP we look at means by looking at the law burdening the right
b. In EP we look at the means by looking at the classification being used
3. How Close of a FIT do we need between the classification and the Ends?
a. Means – over 60 pilots can’t fly anymore.  End – promote safety

i. Age= no SS. So long as goals legit and means have some positive re relationship with ends (even if not perfect) cts will accept.

ii. Mischief to be avoided – unsafe pilots. Trait used as classification – age.
iii. If law excluded all over 60 pilots ( underinclusive b/c some pilots under 60 unfit
iv. If law excluded all over 60 pilots ( overinclusive b/c some pilots over 60 are fit.

b. Age is used as a rough proxy for fitness to fly. Must ask if there are less-discriminatory means available to achieve Ends. 
c. Here, said that not perfect fit but it is a rational fit. Using age as line of demarcation is okay.

4. RB Overview

a. Legit ENDS – Normally matter of leg discretion so long as within st’s police powers and fed’s enumerated powers. Easy to satisfy
b. Rational MEANS –
i. ANY mechanism that is not arbitrary/irrational

· Arbitrary – classification is no better than random
· Ex) If in the Pilot ex; the classification was – “anyone with last name beginning with C” cannot fly – that is random.
· Does not have to be BEST or GD fit. Just has to have some rat relationship to ENDS. Easy to meet UNLESS arb or irrational (counterproductive)
· Negative fit (counter) – Only those that fail med school can be pilot.
c. Extreme Deference – PRESUME legitimacy of ENDS and MEANS, unless challenger proves complete absence of consti facts that would support the classification.
i. REALLY hard to fail this test. Happens usually only if clerical/draftin error
F. Korematsu v. US (1944) – Japanese man was convicted for not following an ordinanace to go to leave home and go to a camp b/c he is a US citizen of Japanese ancestry during WWII.
1. Exclusion Order – req am citizens of Japanese ancestry to relocate out of W coast areas during WWII.

2. GVT ENDS 

a. Here said to protect against espionage/sabotage ( the survival of the nation is about the most compelling gvt objective you could ever find.

3. MEANS (Classification) – is it reasonable or necessary?

a. Mischief to be avoided – espionage. The trait used as classification – US Citizens of Japanese ancestry (birth trait)
b. In EP we look at the MEANS by looking at the classification being used
c. Demarcation line is between Japanese ancestry and US citizens w/o this. ( how close of a fit  ( Not a perfect fit
i. Overinclusive – some loyal Japanese US pple (puts innocent pple in disadv class)
ii. Underinclusive – prolly some pple that are not Japanese decedents that ARE disloyal
iii. Less-discriminatory means available to achieve ENDS? Look at alt (
· All persons who admit being disloyal are detained – EXCELLENT FIT
· All persons convicted of treason (of made overtures of allegiance to axis powers in past) – VERY GD FIT
· All persons failing an objective loyalty test – GD FIT
· All persons of Japanese or german ancestry – EH
· All persons named Smith – RANDOM – POOR FIT
· All combat veterans cited for bravey against the enemy – NEGATIVE FIT
d. THE QUESTION – When it comes to classifications that hugely impact, should we tolerate ANY imprecisions in the classification?? – What degree of over and under will we tolerate?

i. ALL legal restrictions that curtail civil rights of a single racial group are immediately suspect. BUT that is not to say that all these restrictions are not consti.

e. BUT unlike age (pilot ex) this classification triggers SS b/c based on race/nationality. 

i. SS originates here – yes alluded to in footnote 4 but put meat on the bones here. – Requres a searching review, investigation on what state is doing and WHY
f. Here, trait relates to mischief ONLY if one assumes that ALL PERSONS of Japanese ancestry may commit sabotage ( that assumption w/o proof could only be based on racial prejudice!

g. Here Justice announced SS but DID NOT ACTUALLY APPLY IT
i. Ct looked at the memo from General DeWitt sayin that b/c no proof of sabotage in US means there is. And took his numbers at face value w/o investigating. They deferred to military (gvt) assessment of facts.
ii. Argu why ct did this? – Emergency of war maybe more deference to military

· Argu v. this – should not defer to gvt during times of emergency b/c ct is essentially saying look to gvt for protection BUT these people cannot influence pol branches for help b/c minority ESPECIALLY in times of stress

· SO really, cts during times of stress should do EVEN MORE reviewing. Need of counter- majoritarian view of ct. 
iii. Ct held (based on this non-SS review) that this was an okay law that was related to the ends. It upheld the conviction of victim.

h. After conviction, in 1984 (40 years later)
i. Victim brought writ of error coram nobis. Evid given of the error in General DeWitt’s memo. ( Judge set aside conviction
ii. Congress passed Civil Liberties Act of 1988 – It apologized to Japanese Ancestry pple during that time and decision. Said that they made a grave injustice.
G. City of NO v. Duke (1976) – NO creates a classification law where vendin for over 8 years then can stay in French quarters. But less than you cant. RB here.
1. State purpose – Protect historical character and culture of the French Quarter ( legit goal

a. RB – State the purpose AT THE TIME law is challenged; don’t have to state the purpose at the time leg decided to create the classification!
b. DIFF than SS – ALL must be stated up front at the time of creating the classification in order to survive this hard std. 

2. Classification promote goal? – Even though may be better way (like based on what they are selling), its not arbitrary or irrational. Some rational relationship so its all good.
3. Demonstrates HOW deferential the RB test is
VII. Desegregation (EP)
A. Overview

1. 1865 – official end to slavery but Jim Crowe survived for many years upholding precepts of slavery
2. Ten precepts of slavery: 
a. Black inferiority/White Supremacy; slaves are prop not people; black powerlessness and dependency; racial “purity” (child’s status follows mother); minimize manumission and free blacks; reject rights to black fams; deny blacks edu and culture (make it a crime to teach slaves to read or write); deny (separate) black religion; limit liberty and resistance; use all means (incl. violence) to support slavery
B. Plessy v Ferguson (1896) – Plessy was black and was assigned to diff RR car than whites – he challenged that classification set by law. The case marked the first post-Reconstruction use of the 14th Amd
1. Case UPHELD the doctrine of separate but equal.
2. Brown – Held that the 14th amm COULD NOT have been meant to abolish natural distinctions based upon color; “if one race be inferior…consti cannot put them upon the same plane”
a. This was the judicial attitude to race at end of 19th century.
b. Held that so long as nominal equality in services then state CAN legally separate.
3. Harlan, dissent – “our consti is color-blind” ( enduring notion 
a. Purpose of law of RR carts was to enforce separation of races, NOT to protect anyone.
C. Cases leading up to Brown – reaffirmed separate but equal doctrine. But NAACP kept bringing cases to chip away at the doctrine.
1. Pearson v Murray (MD Ct of Appeals 1936) – NAACP sues for lack of equal facilities

2. Gaines v Canada (1938) – Same; MO establishes new black law school

3. Sipuel v OK (1948) – same

4. Sweatt v Painter; McLaurin v OK (1950) – Equality extends to intangibles

D. Brown v Bd of Ed (1954)
1. Brown I  [consti vio]–No decision during the 1952 term, no consensus on Ct, new administration (Eisenhower), new chief justice (Earl Warren- enforced the Japanese order); reargued in 1953 term
2. Questions posed on rearguement:
1. Original intent of 14th am regarding segregation?
a. Could not really know intent or understanding of public consciousness around the time of adoption because at the time not many public schools, most edu was private
2. Is the 14th an evolving organic amm? Congressional power under section 5, extent of judicial power under section 1.
b. Should 14th amm keep up w/ times? But debate on if this was cts job to update it OR if it was Congress’s job under civil rights enforcement under Sec. 5 of 14th.
3. In the absence of original intent of 14th amm, is it within the judicial power to abolish segregation in public schools?
c. YES. – This is what the ct did ( held that Separate is NEVER equal

3. HOLDING ( new meaning to “equality” – requires more than superficial equality
a. Intangible inequality promotes black inferiority; Separate is inherently unequal
4. Brown II – Remedy: assuming consti vio, should remedy entail immediate decree or gradual adjustment to constitutional status (Eisenhower recommended the latter to DOJ – schools should desegregate with “all deliberate speed” formulation)
a. Decided not standard remedy for contsi vio b/c:
i. Remedy decoupled from violation
ii. Question of judicial legitimacy and authority
E. Segregation Today
1. Many school have resegregated by housing patterns 
2. Brown was a complete failure in reality, but legally it is a success.
a. Eliminated de jure segregation (triggers 14th amm) but replaced with de facto segregation (consti acceptable).
VIII. Discriminatory Purpose & Effect (EP)
A. EP Std Review

1. Default = RB 
a. Similar to SDP RB
b. Classification is presumed legitimate
2. Heightened scrutiny when
a. Disparate impact, Intent discrim, against Suspect class or EP Fund Right 
b. Uninten discrim is de facto where would apply RB even if disparate impact) – same for private discrim (including intentional)
3. With EP – must be a disparate impact AND discrim purpose (de jure; not de facto)
a. EP always STARTS with finding disparate impact
B. City of New Orleans v Dukes (1976) – see above for facts
1. No suspect class and no fund right = RB. Deals w/ livelihood = economic regulation ( upheld st law
2. How deferential is RB test?
a. State has wide latitude in choice of means
b. Math precision not required, step by step is ok
c. Only wholly arbitrary, invidious, irrational, counterintuitive (neg) discrim is barred
C. Loving v. Virgina (1976) – VA’s anti-miscengenation law (law that whites should not marry blacks)
1. Disparate Impact?

a. Black and Whites are EQUALLY punished for inter-marriage between races

b. BUT whites actually MORE punished b/c cannot marry outside race at all; blacks just can’t marry whites but could marry Latinas etc.

c. But here the racial classification appears ON THE FACE OF THE LAW – Therefore, no need to look at Disparate Impact! Go immediately to SS. (fits the exception described above)
2. Discrim Intent?

a. YES, auto satisfied b/c racial classification apparent on face of the law. Go immed to SS
3. SS
a. Imp Note: Here ct identified marriage as a SDP right; this is the case that DECLARES marriage as a fund right ( therefore facial discrim on a EP fund right = SS
b. Compelling State interest?

i. State claimed it was to – Preserve racial integrity of its citizens; prevent corruption of blood; mogrel breed of citizens; obliteration of racial pride.
ii. BASICALLY, a white superiority law – this would not even survive RB.
· CANNOT discrim for the purpose of discriminating
· To discrim b/c of antipathy for single group will NEVER survive ANYTHING.
iii. Failed here, no need to proceed to MEANS.
4. VA argued that have a reserved right in making marriage laws via 10th amm b/c trad subject of st 
a. Ct rejects and says that this is relevant ONLY for a POWERS analysis; not a RIGHTS analysis (what doing here) – in a Rights Case, 10th amm has no role whatsoever!! 
b. 14th amm designed to overcome states rights; no 10th amm defense in a DP or EP case!
c. Cts should NOT defer to state in race bias cases.
D. Washington v. Davis (1976) – DC police dpt administer test to see if applicants qualified. Standardized test (MPC) called Test 21. Blacks disproportionately fail this test.
1. Disparate? – Yes almost 4X more blacks fail. The line of demarcation is along racial lines.
a. Reasoning? – Likely b/c DC is under fed law so Brown (req states to desegregate) did not cover DC schools under fed law. They stayed segregated until 1972 so most of these black applicants went to these black schools that were not as great at edu.

b. B/c not discrim on the face but claimed that it is as applied then must proceed to prove intent/purpose to see if de jure (triggers EP).
2. Intent? – Could be uninten discrim b/c whoever wrote it, made it off their own experience.
a. Standardized Tests, written by whites, are culturally bias. Test 21 is culturally bias.

b. Ps have the burden to prove intent. Could do it by:

i. Forbidden Classification appearing on face of law 

ii. Smoking gun evid – leg history, e-mails, facts ( like district voting case in CA ( never had non-white reps b/c of way lines drawn for voters, keep minority in the minority vote for each district. Drawn lines showed discrim intent.
iii. Statistical disparity (disparate impact) -> not sufficient, this is de facto 
iv. Systematic or gross statistical disparity -> not sufficient to prove intent, just evid that raises an inference
· This shifts the burden of proof to the State to come up with a plausible non-discrim-based reason
· Ex) Ask board in Yick why? If say coincidence – that is not plausible
· Here – Police Dpt can point to the fact that blacks had inferior edu opps ( this is fault of the school districts. Dpt is NOT responsible for de jure discrim by another gvt entity (schools)
· NO transfer of intent unless the entity had responsibility over the other that did de discrim. Like if Dpt was responsible for schools – not the case here.
· When st supplies one, burden shifts back to P to show st’s explanation is mere pretext
v. Tried to say that also could prove deliberate indifference (told police about the inequality and they did nothing) but ct rejects this b/c says still might have SOME purpose in giving the test
3. When deciding what std to subject it to, the ct decided to apply the RB test b/c disparate effect of a non-facial discrim law w/ only evid of intent and no proof of intent = de facto discrim – RB review.
a. ENDS – competent Police Force

b. MEANS – Intelligence test (Past/Fail)

4. Discrim impact NEVER equals Discrim treatment UNLESS the req of purpose is satisfied b/c EP cl (and EP component of 5th amd DP) only covers intentional discrim

5. Why do blacks fail test 21 4X more than whites?
a. Intentionally discrim – Test 21 adopted to purposefully weed out blacks; OR
b. Uninten discrim – Test 21 simply does a poor job of measuring ability (if so, wouldn’t keeping test 21 be intentional discrimination?) OR
c.  Test 21 does a good job of measuring ability, blacks just fail at a higher rate because they are not as capable as whites; how significant is unconscious racism in America?
6. Issues 
a. Risk that “neutral” tests can easily mask intentional or built-in race bias
b. Continued use of test resulting in discriminatory effects NOT enough to show intent
c. Stevens – no bright line between purpose/impact
E. Palmer v. Thompson (1971) – City just closed pool when ordered to integrate
1. Choice – when sued under EP, gvt can extend the benefit or extend the burden
a. Here chose to extend the burden, therefore eliminating the discriminatory effect. Equal burdens on all – none can swim there.
2. Rule: Ordinarily, disparate effect is req UNLESS facial-racial classification (see above) – if facial then no need to prove disparity OR intent.
3. Holding – that city can do this.
F. Palmore v. Sidoti (1984)
1. Parents divorce, Mom (white) gets custody of kid, mom remarries black man, dad seeks custody b/c changed conditions; argues would be best interest of the kid b/c social stigma of interracial marriage
a.  Lower judge endorses social prejudices and private racism and gives them legal effect. Ct says we are not prejudice, just rep prejudice of the community (Plessy)
b. Discrim effect: Mom marries black man and loses custody ( class wide discrim not req, single instance ok to meet requirement
c. Hold ( Sup Ct reversed – held that the State (any branch) CANNOT codify social prejudices and transmute them into law; they cannot be embodied in a legal decree.
i. This would give state approval to prejudices – validating them. 
ii. Consti cannot control such prejudices but neither can it tolerate them.  Private biases may be outside reach of the law, but the law cannot directly or indirectly give them effect
2. This is only as to State actors (fed trough 5th amm) though. Private discrim is NOT unconsti.
a. 14th Amd does not reach private actors, must be a State (fed through 5th amm) actor 

i. Rule (
· Neutral state enforcement of private decisions (ie - trespass enf if private actor calls police and requires removal of black man from a party at his house) does NOT constitute state action.

· Discretionary enforcement of private actions (state action was race-conscious, even if not racist) does constitute state action.

IX. State Action
A. Overview

1. 14th Amm (these consti claims) applies only to states and state actors: “No state shall...” [state action can be held lia under 14th amm – DP and EP ( but usually EP here]
a. State acts through entities like legislation etc
b. Through individuals (most often this)
i. State officers doing some act violating consti – must be responsible for consti injury
· Like the Judge in Palmer
· Could be police office, teacher, guy at welfare office, etc. Make sure you know their capacity as an indiv – like state officer, state employee , etc. 
ii. Private parties acting on behalf of State – 
1. Must be responsible for constitutional injury AND 
2. Must be exercising some degree of state authority
· Ex) Boy scouts of Am (private – no state affiliation) – so need to find out how to tie that private party to the state if want them lia for EP.
2. Exceptions to State Action requirement (narrow; rarely happens):
a. 13th amm: private parties cannot enslave
i. So can sue private indiv for 13th amm vio (happens rarely)
b. Right to travel – private parties cannot restrict ability to travel state to state
i. Used against KKK for beatin pple up at border
ii. Does not req state action for you to make consti claim (EP/DP/Etc)
c. Statutes reaching private conduct 
i. Stat can be asserted against private parties so long as congress or state has power to pass stat; no req that Ds in those cases be state actors
ii. Includes: State laws, fed laws enacted under Commerce Cl and 14th amm Sec 5.
B. Private Parties as State Actors
1. When Private party can be tagged with state action and thus lia for consti claim (3 alt ways)(
a. Public function strand (sovereign function)
i. When private party is perf a public function like political parties in primary election 

ii. White Primary Cases (Cts looked to substance rather than formalism that TX was trying to hide behind)
· Nixon v. Hendon (1927) – TX stat excluded blacks from primary elections. Ct easily struck this down under the EP b/c TX (the state) was acting.

· Smith v. Allwright (1944) – TX responded by having a private party do the election so that party was the one excluding blacks. Ct said b/c private parties are running a st/public function (running an election) then tags them with state action. Struck down under EP.

· Terry v. Adams (1953) – TX THEN had private party make a straw vote. Ct said that this also was a public function. Acting like state, struck under EP.
iii. Marsh v. Alabama (1946) – Jehova witness tries to distribute religious stuff on sidewalk of a town that is wholly owned by a private corp (so prop is private). They made her stop; she claims vio her right to free speech.
· State action is req to claim under 1st amm b/c applied to states by incorporation through the 14th amm

· Ordinary private property is not under state action BUT here diff

·  The town looks like normal city – stores, homes, etc.
· Also the “private” prop is open for public use

· Corp is essentially a municipality b/c functioning like it – therefore, the ct decided to treat you as such at least for state action purpses

· None of the consti claims can be brought against a private party if not considered to be a state – (except for 13th amm and right to travel) – why state action doctrine is SUPER IMP

· Circuit split on this

· Modern Examples?

· Privately owned prison – remember state prisoners have positive rights b/c special relationship between them and the state.

· See via sovereign function strand below.

· Disneyland – maybe. Like if they didn’t let you in b/c gay.
iv. Public Function by Private Party
·  Logan Valley (1968) – applies Marsh to labor picketing in mall and ct holds that shopping centers performs a public function

· Lloyd (1972) – Sup ct starts narrowing the doctrine. Rejects Marsh to war protesters in mall. They don’t have 1st amm right to do that there.

· Hudgens (1976) – Overrules Logan Valley and therefore officially overrules Marsh.

v. Public Function strand withered away into the current Sovereign Function Strand
· Limited it to only quintessentially sovereign; limited it to only things that states exclusively do.
· If things just keep getting turned over to the private sector ENOUGH then no longer be what only states exclusively do!
· So if private prisoners keep popping up then not something that ONLY st really do anymore, not exclusive sov function at this point.

· Same with private schools 
· Marsh mostly abandoned – BUT the white primary cases are still good
b. Endorsement/Delegation strand (state enforcement of private decisions)
i. State has delegated them authority OR the state endorses a private party’s action

· In either case, State has transferred its power either technically or in appearance to a private party.

ii. Shelley v. Kramer (1948) – the neighbors made a restrictive covenant excluding persons of color from ownership or occupancy of real prop; real prop sold to black fam, neighbors went to ct to get an injunction to enforce the restrictive covenant. TC judge granted the injunction.
· Real covenant = an agmt among private parties. As state laws of this effect are struck down (b/c state actor so v. EP cl), restrictive covenants w/ private parties pop up more
· Ct held that it is NOT the case that any time a state actor enforces a private scheme – then considered state action.
· The Rule – if neutral enforcement of private rights then not considered state-action
· Ex) Trespass on Kappa Sig land – Police can go kick them out and enforce private property rights.
· Have to draw a line though – so if Kappa calls cops and the cops ask “what is his skin color” and if they come because trespasser is black then they are endorsing Kappa’s bias.
· Here this St ct’s action turned the covenant into state-action! B/c st cts will not enforce deed restrictions if they run contrary to public policy 
· By enforcing these covenants, ct signals that covenants consistent with public policy, therefore endorsing the discrimination
· State endorses the private action
iii. Nature of State involvement
· Covenants are in the nature of land use regulation (zoning), which is a government function
· Seems that State has delegated this regulatory power to private parties
· Confirmed by State enforcing private action against willing buyer and seller
iv. Contrast state neutrality – if state enforces ALL private decisions of this nature then its NOT an endorsement (but here cts don’t allow all these b/c usually refuse to enforce covenants that are against public policy)
c. Entaglement strand (nexus between state and private actor)

i. Somehow private party is benefitting from what the state is doing OR state is benefitting from what the private party is doing 
ii. NCAA v. Tarkanian (1988) - NCAA found UNLV’s bball coach vio NCAA reg so NCAA presented UNLV w/ 3 choices: comply with fire him, don’t fire him and get more punishment, leave the NCAA; UNLV fired him and Tar sued for PDP vio; Tar wins against UNLV BUT he also sued NCAA…
· Possible claims – No to SDP (no SDP right to be a coach); No to EP (not fired b/c race etc); PDP – good claim b/c did not get procedure to contest the claim before firing him (why he wins against UNLV – a state actor – easily on this)
· State Action Issue -> NCAA is a private assoc. consisting of public and private colleges and adopts leg of member schools. NCAA state actor? (
· NCAA did NOT perf normally exclusive sovereign state function.
· Yes Nevada delegated regulatory power to NCAA BUT they did not ENDORSE NCAA decision to fire coach b/c they resisted!
· Nexus – Here sup ct has narrowed this possibility JUST LIKE THE OTHER TWO!
· Must have been MORE of a direct pecuniary benefit to the state. – recipr ocal between the two. Must be symbiotic and MUCH closer ties.
· Here to make NCAA st actor the st would have had to be partly responsible for private entity’s decision.
· Here No Nexus - Relationship between UNLV and NCAA: 
· UNLV had insufficient influence on NCAA policy

· UNLV yields power to NCAA

· Adversarial, not symbiotic
· Power NCAA wields over UNLV defies delegation

· NCAA’s conduct not attributable to the State
· Therefore NCAAs conduct not attributable to the State (UNLV – public school in the State of Nevada). NCAA does not satisfy state-action
· No nexus, no delegation, but what about public function?
d. BUT remember that privatization of things removes consti accountability – no end to this.
X. Affirmative Action – Maj discriminative against Maj to help Minorities
A. Precursors

1. Slavery precepts ( Black inferiority/white supremacy
2. Slavery enforcing decisions (Dred Scott 1856 – blacks were not intended to be seen as citizen or have rights and privileges; blacks seen as prop which is expressly affirmed in the consti, Congress has power only to guard and protect the owner in his rights, not to interfere with slavery).
B. Early Interpretations of EP Cl
1. Miller in Slaughterhouse Cases (1873) – Saw EP as to just end slavery and not to give EP.
2. Bradley in Civil Rights Cases (1883) – Congress lacks power to prohibit private discrim, it is illegal for Congress to rectify de facto discrim ( No Civil rights laws for 80 years b/c of this case
3. Brown in Plessy v Ferguson (1896) – 14th amm not meant to abolish distinctions based on color, leg is powerless to eradicate social prejudices, racial instincts or physical distinctions. Upheld separate but equal. “Legislation is powerless to eradicate social prejudices, racial instincts or physical distinctions”
a. Harlan, dissent – “Our consti is color-blind, and neither knows not tolerates classes among cit
C. De Facto Discrim Tolerated
1. State action doctrine: 
a. Social (private discrimination) not unconstitutional; 
b. State tolerance of private discrimination not unconstitutional; 

c. Insulates (shield) private discrim – not unconsti & not unconsti for st to tolerate priv discrim

2. Requirement of Purpose: 
a. Discriminatory effects not unconstitutional
b. Discriminatory purpose difficult to prove
3. Bottom line (The consti tolerates social bias (private discrim) and substantive inequality (non-purposeful disparate impact) ( can leg correct this or was J. Brown right: “leg is powerless to eradicate social prejudices and racial instincts”?
D. Early Affirmative Action Cases
1. School desegregation
a. Mandatory AA: desegregation decrees – race-conscious remedies to dismantle dual school sys
b. Voluntary AA: adopted by school boards to avoid suit – racial busing, teacher assignment, school construction. Same type of measures the ct was ordering
2. State/Local AA plans (other than desegregation) – no consensus on appropriate standard of review
a. Also called minority set asides
3. Federal AA plans – 
a. Lower cts could not agree on what std to use 
i. No need for cts to get involved with AA
ii. Maj making leg AGAINST the maj opinion in order to help minorities.
b. minority set-aside ok’d in Fullilove v Klutznick (1980) – sup ct deferred to Congress when dealin with AA. Usually to Congress; not to the St b/c Congress has special power to eradicate discrim (14th amm Sec. 5)
c. Metro Broadcasting v FCC (1990) – broadcast stations; Congress had special power (Section 5) to promote civil rights
4. Even if Maj is discrim against itself, the minority set asides, preferences, or any kind of AA must meet SS (just like invidious discrim)
a. AA is benign (kind) discrim
E. Strict Scrutiny
1. Compelling Ends

a.  To remedy OWN past de jure discrim.
i. This is a compelling interest for a gvt to try to rectify its OWN past de jure discrim.

ii. However, if AA Plan is done voluntarily w/o ct order – then public entity has the burden of proving that it was in fact guilty for de jure discrim (confess vio EP) in order to do AA plan. Issue – this confession opens up the insti for more lawsuits 
iii.  AA MUST be coterminous with vio; tied to the violation of that type, not general de jure discrim
· Like if guilty for discrim in hiring; then plan MUST remedy the hiring.

· Ex) LA fire dpt sued for discrim v. women ( AA to have a preference for women hirees.

b. To remedy ANOTHER’s de jure discrim?

i. This is NOT a compelling st interest
ii. Ex) Segregated schools, not police dpt responsible for de jure discrim (Davis)
iii. A gvt entity can adopt AA to cure its OWN de jure discrim BUT CANNOT adopt AA to cure another entity’s de jure discrim (does not transfer across agency lines)

iv. BUT if higher level of gvt (City Council) then may cure discrim of subordinate (DC schools) if it bears some responsibility
c. To remedy de facto discrim (which is not illegal)

i. This is NOT a compelling state interest! Cannot use race-conscious means to remedy de facto b/c de facto is allowed.

ii. Exceptions – 
· State complicity as passive participant
· Ex) Dpt of Public Works req bank-issued construction bond, but banks wont bond black firms.

· But ct did not explain if merely tolerate private discrim is enough or how far short of state action counts. 

· So rule is from Richmond v. Croson but has not been further clarified.
· Also USED to be Congress remedial power under Section 5 – BUT congress no longer has special powers under Section 5! (overruled in Adarand)
iii. BUT – we are left with private discrim CANNOT be undone by AA
· Race-neutral laws still allowed (anti-bias laws)
· Race-conscious laws are NOT allowed.
2. MEANS – Even when compelling ENDS (Past de jure discrim) found, State must use narrowest means available (
a. State must first try race-neutral means to remedy its past de jure situation
i. If race-neutral is effective then no need to go to race-conscious
ii. Ex) Preferences or subsidies for small businesses may have effect of increasing minority participation, but are not de jure based on race
b. Must show that race neutral means are unavailing 
c. Where race-based AA is necessary to achieve compelling state interest, soft factors only
i. Quotas (set asides) are never necessary (hard factors) ( Leads to “race norming” (adjusting scores on a standardized tests by using separate curves for diff racial groups ( substantive equality ( CANNOT be the goal of the AA plan)
F. AA in Edu – Special Treatment and Fischer v. UT (2016) [b/c based on race, triggers SS since suspect class]
1. ENDS – must be compelling
a. To provide role model for students or provide economic improvement to students and/or Faculty  ( not a compelling interest
i. Under-rep of minorities in professions is not due to de jure discrim by the university. SO it cannot be cured by AA; no race norming 
b. Providing services to minority communities  ( not a compelling interest
i. Underserved communities is not de jure discrim. This is de facto.
c. Ct said NO, don’t need to set aside places for minority applicants to get better service. Whatever lack of services we see in minority community (banks, etc) those are de facto 
d. Educational diversity/de-stereotyping ( Compelling Interest! (Fisher)
i. Promotes cultural understanding, robust exchange of ideas
ii. Promotes learning outcomes, and better prepares students for an increasingly diverse workforce and society
iii. Intangible qualities which are incapable of obj measurement but make for greatness. 

2. Means – must be necessary
a. Must try race-neutral FIRST and show that its inadequate in achieving critical diversity

i. Fisher – top 10% first. Was that race-neutral rule vio of EP (Fischer could claim?)
· Yes intentional b/c said did it to increase minority students

· But disparate impact? (need both if not on face of the law like this one to get SS – which is what Fisher would want b/c that means st (UT) would lose)

· Depends on what the base line is. Could be lottery; Demographic; First to apply; Standardize tests (0% minority)

· Ct would likely hold lottery (b/c if did tests then go from 0-4% with whites being the burdened and then all cts will use tests as the baseline which means ANY improvement be unconsti) – thus would not be disparate off of baseline of lottery

· Base line left undecided here though. But will likely not be tests.
· However, note that Fisher DID NOT BRING THIS CLAIM!

ii. ANYWAYS ( UT met burden to show that top 10% did not do enough to get diversity so have to use some form of AA.
b. Race as a hard factor – Universities cannot use this (Gratz)
i. Can’t set aside a specific number of seats for minorities
ii. No quotas and no automatic “points” to minority’s application

iii. But then okay to use “legacies” as hard factor…

c. Race as soft factor – Can be used! (Grutter)
i. Holistic evaluation of the applicant; can consider race as long as not auto boost.

· Look at essays, recommendations, legacy, racieal and ethnic diversity, etc
3. Fisher I – UT’s AA Program – Consti?
a. Add Personal Achievement Index w/ Top 10%
i. Special cir include consideration of race ( a factor, of a factor of a factor in the holistic view (soft factor under Grutter)
b. 5th Cir looked at AA under SS (AA always req SS) and held that UT’s GF in use of the racial classification passes SS.
c. Sup Ct. said ct did not do strict test – remanded it
4. Fisher II – UT’s AA Program consti? (after remand – the decision)
a. Compelling ENDS? – YES, benefit of diversity
b. Necessary MEANS? 

i. Why AA? ( UT showed need AA b/c race-neutral (just top 10%) did not work for racial diversity

ii. Why THIS AA? ( Little impact on overall enrollment demographics but meaningful impact on diversity in classes.

c. Court held that UT’S AA survived SS!
G. Parents Involved v. Seattle (2007) – Re-segregation of public schools ( de jure segregation invalidated in Brown v Bd of Ed replaced by de facto segregation (white flight and housing patterns) 
1. B/c segregated schools “ok” if not the result of de jure
2. Desegregation is not ok if race is used as an input; diversity in K-12 edu not compelling interest
XI. Sex Discrimination( quasi-suspect classification
A. Precursors

1. Precursors: 2nd-class citizens: women could not enter into K, hold prop, control their earnings or sue
a. They were disenfranchised: neither 14th nor 15th Amm gave women the right to vote
b. Longer history of discrim v. women than even those of color
2. Early Cases
a. Bradwell (1872) – IL declared that women were unfit to practice law wasn’t a 14th Amm 
P/I. This case shows the attitude at this time.
b. Goesaert (1948) – upholding law restricting women bartenders
3. Paternalism
a. Muller (1908) – upholding min wage for women (during Lochner Era when min laws not allowed BUT said women can’t look out for themselves so st must protect them)
b. Hoyt (1961) – jury exemption for women
4. Sufferage movement – 19th Amd (1920)
B. Emergency of Mid Level Scrutiny
1. Reed v. Reed (1971) – husband and wife lost their son, each wanted to administer his estate, st law req preference for men because men better at handling money 
a. If RB – would likely pass b/c legit st interest in admin convenience and means are rational
b. BUT Ct said that matters of sex needs higher review – adopted meaningful RB review 
i. Shifting the burden of proof from Ms. Reed (challenger) to the State.
ii. Not the deferential test that usually occurs in RB.
c. There was a vote about to happen – Equal Rights Amm. Would give EP on basis of sex b/c up till then EP mostly for race. Well Ct now decided that this was protected under EP after all.
i. Here Sup Ct. said will start protecting women. Took wind out of the sails of the amm.
ii. ERA never ratified (though tried twice). So protect women under the 14th amm.
C. Frontiero v. Richardson (1973) – benefits for military spouses. If service man then benefits for spouse automatic; if servicewoman then had to prove male spouse at least 50% dependent on woman for support.
1. ENDS (State Obj): 
a. Admin convenience (statistically more wives are dependent on husbands during this time)
2. MEANS (classification): 
a. ID Benefit/Burden Class ( Benefits for men with wives (dependent or not); benefits for women with dependent husbands
i. Sometimes this can be hard to do w/ sex discrim so careful. 
ii. Ex) Hogan – female nursing school, guy wanted to go.  Burdened class could be him OR women b/c had women nursing school to channel them away from med school.
iii. However, this doesn’t bother Sup. Ct. b/c simply have sex discrim.
b. ID Line of Demarcation ( Classification is based on Sex
3. Are rational means sufficient, or is a closer fit required?
a. Well here sex (the classification) is not a irrational fit b/c men are more likely to be bread winners during this time.
b. But a closer fit would be easily est – Like spousal benefits only to dependent spouses. So discrim based on dependency rather than sex.
c. BUT only req better if heightened scrutiny is used
i. The fit in RB cases only needs to be as good as random BUT if scrutiny is elevated at all then a closer fit (if there is one) will be required.
4. Standard of Review – Here Ct decided heightened std b/c of the following:
a. Articulating the Indicia of Suspectness
i. History of discrimination based on stereotype – YES HERE
ii. Structural impediments to political power
· If say RB then saying that you are in the wrong forum – go to the political process to resolve
· If structural blockage like you can’t vote, then does not make sense for ct to tell you to go to political process. No RB.
· When women got to vote in 1920 that did not auto make them equals in the political process. That takes generations. So structural impediments still linger here – YES HERE
iii. Discrete and insular minority: discrete = distinct, visible characteristic; insular = no easy ingress/egress (immutable trait) like political affiliation is not (easily change to democrat).
· Discrete – YES b/c if you want to discrim against a women, you know who to discrim against by looking at them.
· Insular - YES
iv. Trait frequently bears no relationship to legit ends; just straight unfair – like a summary of the first 3
· YES, but…
· Is Sex never a legitimate criterion?
· Real biological differences unlike race, national origin
· Thus sex can be a legitimate interest so apply intermediate test 
· B/c sex is sometimes relevant (unlike race) it gets inermed scrutiny rather than SS.
b. Thus, discrimination against class is “invidious” (discriminatory)
5. HOLDING: Fails Intermediate scrutiny
D. Intermediate Scrutiny
1. Craig v. Boren (1976) – law allowed women to drink at 18 and men at 21
a. Women still end up in burdened class (but through kindness) 
b. Court did Intermediate (mid-level) Scrutiny
i. ENDS: “important” govt interest (rather than legit (RB) or compelling (SS))
ii. MEANS: “substantially related” (rather than “rationally related” (RB) or “narrowly tailored” (SS).
2. Pretty close to strict but not quite strict.
E. U.S. v. Virgina (1996) – VA Military institute only accepts males
1. Intermediate scrutiny used for sex-based discrimination
a. Consequence of heightened scrutiny is examination of ACTUAL ends
b. Burden of Proof is on the STATE
i. Must show that this is IN FACT THE ENDS AT THE TIME OF ADOPTING THE DISCRIM SCHEME. (like SS)
ii. Can’t come up with imp ends post hoc.
c. Not just accepting State’s proffered ends (RB – defer)
2. State’s ENDS (important)
a. State claims goal is to produce “citizen-soldiers” prepared leadership in civilian life and military service thru adversative method
i. This is an imp end BUT state failed to make clear that it was their goal at time of making the discrim. Seems ad hoc.
b. St claims its to achieve benefits of same sex edu – should allow diversity in edu experiences
i. This is imp but Ct rejects b/c state failed to show this was the in fact goal at that time of making the discrim. Seems ad hoc.
c. Adversative training would be lost in co-ed environment
i. Ct held that this is a stereotype; myth. Classification of sex does not seem to be a sub relation to get this goal b/c women CAN do this (in fact some men can’t)
3. MEANS: (sub related to ENDS) classification based on sex
4. So, what is the Consti Remedy? How can VA cure its consti vio? (Extend the benefit or the burden)
a. Separate but Equal?
i. VA offers to est a program at Mary Baldwin college to produce women citizen soldiers, but many differences between Mary Baldwin and VMI
· No est alumni network and endowment
· Not equal faculty: fewer PhDs, receive lower salaries
· Offers different educational programs
b. Proves that separate is inherently unequal!
c. Even if separate but equal would be valid as a remedy – it is NOT the case here.
5. Scalia Dissent – EP clause should preserve society’s values like gender-based dvp differences.
F. Nguyen v. INS (2001) – non-marital child (quasi-suspect class) born outside US is a citizen if the only parental citizen is mother, not father, unless legitimated prior to reaching 18
1. Distinction justified because we can be more certain about the mother of a child, easier to fabricate the father. Used Mid Level/Intermed Scrutiny (not as fatal as SS)
a. ENDS (must be imp): assuring bio relationship exists AND assuring parental bonding occurs
i. Easy for mom to come to US and claim that a US citizen is dad. Fraud.
b. MEANS (classification must be sub related): mothers and fathers not similarly situated
i. Note: the LEAST discrim means is NOT req.
2. Sup Ct upheld this b/c women always know who their kids are, men do not. b/c of this biological difference (I mean it came from the moms womb…)
a. Due to real bio diff, there is a sub relationship to imp gvt interests
3. Another bio ex) Michael M v. U.S. (1981) – if male has sex with underage female then he is guilty of statutory rape; but if female has sex with underage male that’s fine

a. Did this b/c bio diff – the man doesn’t get prego; the woman does so she already has penalty. Just need to give him one.

b. ENDS – Health/welfare (women)(avoid teen prego) – Imp state interest

i. Men and women are not similarly situated

c. MEANS – Criminalizing one party to the conduct (men) – classification is an excellent fit
XII. Other Suspect Classes

A. The Others

1. Religion – Suspect Class 
2. Non marital children (quasi–suspect- intermed scrutiny like Sex)
a. Called bastards; Victims of discrim for while – punish the kid b/c parents weren’t married.
3. Developmentally disabled (almost suspect)
a. Almost Suspect – Created by Manheim – Do Not Put on the Bar!
4. LGBT (almost suspect)

5. Alienage (various)
B. Non Marital Children – Quasi Suspect Class – b/c meets indicia of suspectness BUT sometimes  relevant discrim for ENDS– why intermed scrutiny
1. Indicia of Suspectness

a. Immutable Trait: 
i. Characteristic of birth? YES
ii. Discrete and insular? May not be easily seen; but, it is hard to move classes.
b. History of discrimination: 
i. Bastard pejorative, but not as bad as race/sex bias
c. Impediments to political process: 
d. Gross unfairness: YES
i. Penalizing kid is ineffectual and unjust
ii. Seems unfair to punish a child for his parent’s doing
2. Intermed Scrutiny here
a. Sometimes this classification (MEANS) is related to the goal – b/c unsure of parentage when non-married then easy to fraudulently claim one person is the parent. (Easier to fabricate evid of man than women – b/c comes form the woman – sex above)
3. Struck down in many cases, upheld in some
a. Matthews v Lucas (1976) – SS death benefits payable to all dependent children; marital kids presumed dependent; non-marital must est dependency ( Ct upheld (compare Frontiero)
b. Labine v Vincent (1971) – Important ENDS: avoidance of fraud; Substantially related MEANS: paternal inheritance limited to children legitimated during father’s lifetime; CLOSENESS OF FIT: harder to detect fraud if child wasn’t legitimated
C. Developmentally Disabled (Almost Suspect) – Meets many but not ALL indicia of suspect and often this is relevant discrim for ENDS – RB w/ a bite.
1. City of Cleburne v Cleburne Living Ctr (1985) – group homes for mentally retarded must obtain Special Use Permits in the resid zone, other group homes (frats, etc) in zone did not need this permit; CLC denied permit. TC found permit denied b/c home was for developmentally disabled. City’s primary justification was safety and fears ( whether sufficient depends on std of review applied. 
a. Would be okay discrim if said ALL group homes have to have this permit; but here saying only SOME group homes need this permit and so discrim against SOME group homes.

b. First identify line of discrimination ( along mental disability
i. Burdened class – dvp disabled; Benefitted class – all others.

c. Mentally retarded suspect class?? ( Indicia of Suspectness:
i. Immutable trait? Some degree b/c accidents of birth; 
ii. Discrete and Insular? Maybe

iii. History of discrimination – feeble minded, mentally ill were put in insane asylums and labeled lunatics

iv. Structural Impediments to Political Process
· Beneficial legislation “belies a continuing antipathy or prejudice” against the group BUT leg here was NOT beneficial

· STILL Justice says they do have access b/c PF evid 
v. Gross unfairness (is the defining characteristic ever relevant to the state interest?)– real differences between this group and others
· This indicator of suspectness fails since the classification is often relevant to legitimate state interests (don’t want mentally ill bein pilots etc)
d. Therefore, Justice White not willing to create a new suspect or quasi-suspect class BUT b/c it meets many but not all indicia of suspectness it is a almost suspect class
e. RB with a Bite – Court says it is using RB, but is in fact using some degree of higher scrutiny (difference between the State losing and winning)

i. Legitimate ENDS

· Opposition by neighbors and elderly; harassment by neighboring school ( Not legit ends b/c enforcing private bias (societal prejudices) is NEVER a legit state interest
· Public safety (500 year flood plain)

· City liability for residents’ actions

· Density – don’t want it to be too crowded
ii. Rational MEANS (classification)

· Dvp disabled no less able to cope with flood than residents of nursing homes, Frats, etc
· Dvp disabled no more likely to create municipal liability than frats

· Not a concern for other multi-person living

iii. Classification NOT rationally related to City’s legit interest
f. Even though says just plain old RB we know this is not true b/c if it was then City would have won; here justice closely examined what city was putting forward as classification and you don’t see that happening with RB (deferential)
i. RB w/ a Bite – not deferential rational basis (like RB) but meaningful RB.
ii. This Std – Burden shifts to the State.

g. When to apply RB w/ a bite (or meaningful rational basis)? When all 3 things occur:
i. When have a class that Sup Ct is not willing to call suspect or quasi but meets the many indicia of suspect then its Almost Suspect Class (Sup Ct wont admit it but is)

ii. Coupled with an Almost Fund Right (not a fund right but it is a mechanism for life in community) – like housing here is not a fund right under DP or EP but still a “necessity of life).
iii. Degree of interference – almost a Total Denial, not simply unequal allocation. That this almost suspect class is cut out entirely. (here it was totally denied)
h. The measure
i. RB ( RB w/ Bite ( Intermed Scrutiny ( SS
D. Sexual Orientation
1. Romer v. Evans (1996) - Romer v Evans (1996) – CO Const Amm 2: no level of St gvt shall give protected status to gays, lesbians, and bis (“gays”); anti-discrim laws for any other purpose ok. This did NOT just repeal the laws, it codified it in the st consti so that only these ppl would have to get a consti amm in order to enact laws forbidding discrim v. them .
a. Two step process for this group (b/c cannot get leg to pass new anti-discrim law UNLESS FIRST get them to amm the state consti); 
i. Only 1 step for all others (just go to leg and get them to enact new anti-discrim law) = hindering access to the political process
b. Here we are tryin to take something that happened in a st & fashion it into a fed consti claim
c. Questions to Ask
i. Is it unconsti for a st to not have laws forbidding discrim on sexuality? On race?
· NO! B/c not doing anything affirmative.
· Nothing unconsti about state not having anti-discrim statutes.
ii. Is it unconsti for a state to enact an anti-discrim law (like discrm v. pet owners)
· NO! This is okay. State law often goes further than fed.
iii. Is it unconsti for a state to create anti-discrim law and then repeal it? ( Harder (?)
d. Standard of Review
i. Two things at play ( (1) discrim against gays and (2) discrim with respect to access to the political process

· Discrim access to the pol process – Gays have to first amend consti before can get relief unlike all others. Gays have a higher hurdle on one group.
· Here, the amm created a discrim access route. If amm was just a stat and not a initiative consti amm then would be diff story.
· This is shown in:

· Mulkey (1967) – CA did this by repealing fair housing stat and codifying it as an initiative consti amm in CA consti.

· Ericson (1969) – here city repealed order and codified it in the Charter – same deal here.

ii. Here, this case is just like Mulkey iEricson. BUT diff b/c here not sure if Gays are suspect class; have not been identified as such.
iii. So here, does not apply SS b/c not suspect or quasi suspect class as of 1996. Jusice Kennedy said do RB test (but really did RB w/ a bite – where buredened shift to State to prove this in fact is a real legit state interest and this line of discrim in fact are truly rational way to get to the goal).
· ENDS: Examine State’s proffered Objectives
· State argued – Respect for right for employers, LL, etc to discrim. Ability to have “liberty interests” in their bus

· Ct rejects b/c DO NOT have a liberty interest in deciding who to employ or who to serve 

· State argued – Conserving resources to fight more imp bias 

· Always legit st interest BUT if this is so, then the MEANS (line of discrim) are arbitrary – no better than random
· SO left with ( Animosity to particular group 

· Per se impermissible state interest: “bare desire to harm a politically unpopular group” is denial of EP in literal sense
· Discrim for sake of discrim
· No need to proceed to MEANS b/c not legit ends
· RB w/ a bite allows Sup Ct. to look behind state’s proffered ends to ferret out its real purpose
e. Scalia Dissent – Gays are not a protected class so no need for a heightened scrutiny. Although, Kennedy says RB, found it unconsti…against the State…meaning there was a degree of protected class status in the opinion.
2. US v Windsor (2013) – Fed Gvt enacts DOMA, which defines marriage as btwn man and wife; Windsor married her partner under NY law; when partner dies Windsor paid $363k in estate tax because she did not qualify for marital exemption from Fed Estate Tax based on DOMA’s def of marriage; AG declines to defend – replaced by Bipartisan Legal Advocacy Group (Unlike Hollingsworth, S. Ct finds standing and allows group to defend)
a. Marriage is traditionally defined by the St. DOMA is the 1st time Congress defined marriage
b. Does Congress have power to define marriage for fed regulatory and tax purposes?
i. Kennedy: “The St’s power in defining the marital relations is of central relevance quite apart from principles of federalism”
ii. Here Congress using Doma to define for federal purposes NOT doing anything to NY law. And yeah, Congress can ignore st law when dealing with fed leg just usually in this area looks to state law. Until now.
· ENDS – true saves money, BUT arbitrary MEANS.
· Left with antipathy for disfavored group (same sex couples)
c. Indicia of Suspectness – Kennedy doesn’t really address this but is not willing to declare same sex couples as a suspect class.
d. Fundamental Right

i. Proponent defines as “right to marry”

· If it’s just the right to marry, this was est as a fund right in Loving 
· But Loving was a right for a man to marry a woman -> distinguishable here

ii. Opponent defines as “right to same sex marriage”

iii. Kennedy does not resolve whether gay marriage is fund right BUT private, consensual sex between two same sex adults may not be punished by the State

e. Applies RB w/ Bite

i. Burden on St to prove legit Interest

· Any legit gvt interest?
· DOMA departs from history and trad of reliance on st law to define marriage

· Seeks to injure the very class NY seeks to protect

· Interference with the equal dignity of same-sex marriages was more than an incidental effect of the fed statute.  It was its essence.
· DOMA express moral disapproval of homo and a moral conviction that hetero better comport to trad morality.

· No legit purpose overcomes the purpose and effect to disparage and to injure
ii. RB w/ bite showed that DOMA’s true purpose is to disadv same-sex marriage (discrim for sake of discrim is never legit End)
iii. Holding – EP invalidates DOMA and makes it unconsti. BUT note that did not decide two questions here ( whether gay is suspect class; and whether same-sex marriage is a fund right.
E. Alien Discrimination
1. Alienage – there are 3 types of disrim (all diff categories and need to be treated diff):
a. Disrcim against U.S. Citizens of different National Origin 
i. Not an alienage issue but National Origin which is a suspect class (ex) Korematsu
ii. Always apply SS
b. Disrcim against lawfully admitted aliens

i. Only class where sometimes SS and sometimes not SS.
c. Disrcrim against undocumented aliens

i. EP clause protects “any person within [a state’s] jurisdiction”
ii. Does “person” include aliens?
2. Are aliens entitled protection under EP cl?
a. EP cl of 14th amm ( “any person” so YES EP cl can be brought on behalf of aliens. Real question ( under what std?

i. However, if at the border then EP does not apply yet. Once IN US then applies.
3. Lawfully Admitted Aliens
a. Indicia of Suspectness

i. Immutable Trait: Ancestry fixed. However, can become naturalized but that is hard

ii. History of discrimination: Tending toward stereotype and stigma

iii. Political powerlessness: They cannot vote by definition; politically powerless
iv. Gross Unfairness?

b. Seems like a Suspect class b/c meet all at least to some degree BUT can’t just say SS here

c. To Decide if SS ask:  Who is discrim?
i. Congress? ( If Congress, then Sup Ct applies NO REVIEW AT ALL!
· Congress has plenary power in naturalization, immigration, etc. (like alienage). So it can discrim ALL IT WANTS! No EP vio here.

ii. Federal Agency? ( Depends on if agency has specific delegated power or just general delegated power.
· If General ( then discrim based on alienage will be under SS
· If Specific ( NO REVIEW AT ALL
iii. State/local gvt?

· States are subject to SS, EXCEPT for below:

·  When st is disrcim with respect to policy or political functions then subject to RB. 
· RB applied to alien classification involving:

· Direct political participation (voting, candidacy)
· those “imp non-elective executive, leg and judicial positions” that formulate, execute or review public policy
[Discretionary decision-making Execution of state policy]
d. Only place where we have seen a group declared to be suspect class but trigger RB or NO Review depending on who is doing the disrcim 
i. Why the exception?
· A little bit of federalism?
· These are really Federal Supremacy Cases and not EP cases.
· Although treated as EP cases, there are shades of preemption in the analyses.
4. Undocumented Aliens (see more below in Plyler)
a. Indicia of Suspectness – still immutable, still history, but not grossly unfair ( no suspect class; no quasi suspect ( apply RB

b. Federal action – minimal EP scrutiny

c. State action

i. “Illegal” aliens ( Even more of a suspect class than admitted aliens, but don’t raise the same federalism concerns 
ii. Or do they?

· Undocumented aliens are an integral part of US economy, which the fed gvt tacitly encourages,
· As a cheap source of labor (without any rights)

XIII. Fundamental Rights Under EP
A. Basics

1. Even when no suspect or quasi suspect class is involved, Sup Ct will elevate the std IF the discrim is within respect to a fundamental right. ( Second way to get to SS
2. Here it is the individual’s interests being discrim against that is imp! Not the individuals themselves.

3. SS under SDP via Fund Right – Req Fund Right AND deprivation of that right (req undue burden)

4. SS under EP via Fund Right – NO req of deprivation. Just need denial of the fund right.

a. Remember that there are Fund Rights under each P/I, SDP, Art. IV, and EP BUT none of them are the same. However, there is overlap
i. If a right is fund under DP then also fund under EP. Converse is NOT true.
ii. Sup Ct more generous with IDing fund rights under EP b/c if under DP then state does not have many options – remedy is to allow fund right BUT under EP state has two options – extend burden to all or remove the burden for all. (Palmer)
· Ex) Craig – Can raise drinkin to 21 on all OR can lower drinkin age to 18 for all. State has wider range of options to cure EP vio (than would with DP vio)
5. How discrim occurs with fund rights:
a. Some, but not all persons are denied the right. (If everyone denied right – NOT an EP prob)
b. Unequal allocation of the right

i. Some get more than others

ii. Remember this is rights based (EP) not classed based

iii. Ex) some people’s vote counts more than others

c. A uniform burden on the exercise of the right produces disparate impact in its enjoyment

i. Right can be exercised but at a price not everyone can pay

ii. Ex) Poll tax on voting.
6. How to find EP fund rights:

a. SDP fund rights automatically protected by EP

b. Non-SDP fund rights can be EP fund rights

i. Similar interpretive methodologies used as in SDP

· Unlikely that textualism would result in EP right but not SDP right

ii. Court is marginally more generous with EP than SDP
iii. Positive rights may appear to exist under EP

· St does not HAVE to give you something (DP) but when it does then it can’t discrim when giving it.
c. Denial of EP vs. Deprivation of DP ( differential treatment vs. undue burden
XIV. Voting (EP)
A. Congressional Right to Vote
1. Original Consti – no express right to vote but presumed in several clauses
2. Amended Constitution
a. 15th: “The right of citizens of the US to vote shall not be denied or abridged by the US or by any State on account of race, color, or previous condition of servitude”
3. Right to Vote Provisions – Amended Consti (17th, 19th, 24th, 26th)
B. Voting as a Fund Right
1. Explicitly, in Consti – only 17th amm – Senators “from each St [shall be] elected by the people thereof”
2. BUT consti assumes that people will be voting (however it does not expressly guarantee it)
3. There is no DP fund right to vote (just happens that every state has it; state does not HAVE to have elections) BUT if state gives SOME people the right to vote and not others then that’s vio of EP
a. Voting is an EP fund right, but not a SDP fund right
b. BUT if everyone is denied that right then not an EP prob (no disparate impact) then must decide if SDP right to vote.
4. Fund Right under EP b/c penumbral right – it is preservative of all other rights.
5. So Voting is a fund right for EP purposes. Any law that discrim & has a disparate impact subject to SS
C. Voting Equality Issues
1. Whether you get to vote at all
a. Class Prohibitions (eligibility standards)
i. If state doesn’t let suspect or quasi class vote – class based EP
ii. If not along suspect class lines then still have SS b/c voting is fund under EP
· This DOES NOT mean def will lose. B/c discrim here all the time and its okay like ( at least 18 y/o and can’t be a felon or discrim against aliens and voting ( all things sup ct will uphold
b. Conditions/Burdens Imposed (poll taxes)
i. Std test, grandfather cl, poll taxes – subject to SS even though not along suspect class [probably will not be okay]
2. Whether your vote gets counted
a. Bush v. Gore  (2000) – Unequal vote counting procedures. No suspect class but just disrcim to right to have vote counted.
3. Weight & impact of your vote (vote dilution)
a. Reynolds v. Sims (1964)) – AL leg failed to fix the apportions of the vote in the changing pop per county. Counties are roughly same size BUT not the same populations. This caused a disproportionate voting strength. 
i. Why leg wont fix? B/c that type of vote is what got them elected. So that’s the issue with fixing through political process – so cts need to step in.
ii. Ct held 1 person, 1 vote – substantive equality
· What does sub equality mean – Gvt must make good faith effort to achieve precise mathematic equality.
· Even small deprivations are suspect for congressional districts (.7%)
· Greater deviation allowed in st leg districting (up to 9.9%)
· The Difference is b/c Sup Ct. allows SOME other factors to enter into the districting equation when it comes to state districts like maintain continuity of distinction between rural and non-rural. But still a close precision.
b. Evenwel v. Abbott (2016) – Denominator problem ( If the ratios must be same then what should the denominator be? Sims said total population. Here it was challenged that it should be the # of eligible voters instead.
i. If this challenge wins then would change to 1 voter, 1 vote and would change the district’s complexions
ii. Here, would mean more strength to republicans than democrats in TX
iii. Ct rejects and holds that its population and not voters b/c Consti Presumes that talking of number of persons. Also, representatives are to rep ALL people, not just voters – theory of consti
iv. However, ct failed to specify if a state CAN draw lines as to number of voters. Here just decided that they NEED NOT do that.
c. Gerrymandering cases
i. Gerrymandering – Districts drawn so as to skew the election prospects along certain lines. – Popular political technique
ii. Gerrymandering along race lines – SS
iii. Gerrymandering Along party lines – ct unsure

4. Access to Political Process – access to levers of power
a. Ex) Restrictions on candidates getting on ballot – if you were runnin for public office you had to pay filin fee – designed to cover cost of election. Uniform fee but super disparate impact so only wealthy people could run. Functionally poor pple denied ballot access. S. Ct. denied this.
XV. Right to Travel (EP) [one of the only 2 rights (other is 13th amm: private parties cannot enslave) found in consti that can be asserted against private parties]– Includes:
1. Right to enter and leave a State
a. This is SO fund of a right that no need to find it in the consti. What are its pedegrees?
i. Principles of Union
· Corefield (1823) – Fund Right of citizen of one state to pass through or reside in any other state. Right to travel is implicit in the concept of union
ii. P&I Cl under Art. IV

· Passenger Cases (1849) – no tax on ingress
· Crandall (1867) – no tax on egress
· “[N]o power can exist in a State to obstruct this right that would not enable it to defeat the purposes for which the government was established.” 
· Can’t tax people entering or leaving st but CAN tax a facility fee like at airport.

iii. Under Dormant Com. Cl.

· Edwards (1941) – St law denying ingress to indigents by req stop for state inspection

iv. However, none of those are really EP cases…
2. Right to equal treatment while visiting
a. Under Art. IV P&I Clause

i. Paul v. Virginia (1868): right to conduct business

· “It has been justly said that no prov in the Consti has tended so strongly to constitute the citizens of the United States one people as this.” 

ii. Non-discrim rule with respect to P&I “fundamental rights”; P&I cl is a non-discrim prov
iii. State cannot discrim against non-residents with respect when it comes to commerce.

3. Right to change residency (migrate) – Right to Move – Right to Interstate Migration
a. Right of interstate migration is fundamental under the EP clause

i. Derivative of textual & foundational rights

b. Ways in which a state might deter or burden in-migration

i. Denial of residency 

· Ex) setting onerous residency req – CA resident once live in st for 5 years. – tough

· Treat you as a non-resident
ii. Imposing a penalty on the right to migrate

· Loss of benefits from home state and now can’t get CA benefits for 5 years.
· Physical assaults (applies to all interstate travel)
· Edu, welfare, social services, rights to vote benefits
iii. Unequal allocation of rights of citizenship
· Some state residents get benefits that others do not
                           [New Resident Cases]

c. Shapiro v Thompson (1969) – right of interstate migration is fundamental under EP clause; temporary denial of welfare to new residents burdens their EP FR
i. NO claim under P&I cl here b/c P&I cl only protects non-residents and not newly arrived res
· HOWEVER, here positive rights under EP so that if you provide something to some then can’t discrim that towards others – positive right for all to be given it.
· Right to Travel – vehicle for which positive rights become recognized in EP cl.
ii. Temporary denial of welfare to new residents burdens their EP fund right to move

· Loss of life necessity if move to another state
· Penalty imposed on anyone exercising the right – although welfare is not fund right on its own, denial of this imp interest constitutes a burden (penalty) on EP FR
iii. Bona-Fide Residency Req – State may discrim against non-residents regarding non-Art IV “fundamental rights”. Must be able to assure bona fides of residency. 

· Elements of St residency = physical presence and present, subj intent to remain indefinitely – CA resident th MOMENT you cross the state line w/ intent ot remain

· State can enact “objective” standards for this (durational residency requirements) as in tuition, divorce, primary voting
· State did not defend law as BF residency test in Saenz (below)
· Stevens: “We thus have no occasion to consider what weight might be given to a citizen's length of residence if the bona fides of her claim to state citizenship were questioned.” 

iv. Only applies to residents, no req to grant positive rights to visitors 
· Distinguish portable benefits (benefits you keep even after you leave st like edu) – not at issue in this case. Non portable benefits (benefits you don’t keep after like welfare, medical care)
· Less of a risk someone will pretend to have a subj intent to stay (resident) when dealing with a non portable than dealing w/ portable benefit

· Cts have allowed St to treat undergrads as not residents b/c of risk. 

· However, you can show things like job, own prop, married to combat this ( objective indicators that would overcome presumption that just going to CA to get portable benefits.
· Residence is somewhat flexible (can be found resident for one thing (30 days to register to vote) but not for another (4 years to get subsidized tuition)

d. Saenz v Roe (1999) – CA statute limits max benefits available to newly arrived residents.  For first year, you get the benefits equivalent to what you received in previous State
i. Discrim based on length of residency
ii. However, this doe not fit well under Shapiro b/c in that case the state had denied ALL benefits – truly a penalty on fund right; here CA’s scheme was you still get what would have in other state (saves CA money)

iii. Also issue 2 ( Congress approved of this Act. If act is unconsti, is it made consti by Congress’s approval?

· NO! Congress cannot authorize states to vio EP cl. So its approval is irrelevant b/c Congress does not have power to authorize someone to vio constitution.  This is what judicial review means! – Marbury!
·  Only times that consti vio committed by state can be cured by Congress approval is:

· If st is doing something that is preempted and vio Art. VI of the supremacy cl then YES they just change the statute so state is no longer preempted
· DCC ( Congress can discrim on IC and can burden IC and can per se reg IC. BUT states CANT do anything on this. DCC restricts state power. So if the state is doing something that vio the DCC, Congress can authorize states to do that kind of action and make it okay. [DCC is a form of preemption]
iv. Violate Art IV P&I clause?
· No, b/c Art IV protects non-residents (EP protects newly arrived pple) and here st doesn’t discrim against out of state residents, it discrim against in state residents.
· State residents have no standing under Art. IV

v. Violate EP? 
· New residents not an EP suspect class; it doesn’t burden interstate migration, only incidental b/c get same as previous st (Not complete denial of benefits)
vi. Although temporary, CA creates 2 classes of state “citizen” (short/long-term)
vii. 14th Amm P/I: “All persons born or naturalized in the US, and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US” 
· Clause does not recognize different degrees of state citizenship
· Second-class status is itself a penalty
· Similar non-discrim principle as Art IV P&I, but 14th P/I applies to State’s own residents (not just others)
· Diff between P&I cl of Art. IV and P/I cl in the 14th amm.

· Art IV protects the P&I of the citizens of the several states
· 14th amm protects the P/I of citizens of the united states
· Who defines state citizenship – states

· Who defines nat citizenship – 14th amm – all persons born or naturalized
· All persons have rights of national citizenship and Sup Ct will define what those rights are

· Art IV – Sup Ct said P&I of citizens of several states were really the Privilege to visit, enter, conduct commerce (Fund Rights for Art. IV purposes; very few but that’s it)
· Why do we have 14th amm – response to treatment of blacks as nonpersons. P/I cl was designed to created a body of federal rights not CL rights that states had granted under original consti but new body of fed rights enforceable by Sup Ct.
· So these are fundamentally diff

· One gives trivial rights – Art. IV. Recall that P&I cl actually provides NO sub or normative rights whatsoever. Just anti-disrcim law. State does not have to give them but if does then just can’t discrim
· 14th amm doesn’t give states the option. Not anti-discrim cl. Anti discrim cl in 14th amm comes later ( EP

· One fund right in 14th P/I is the right to migrate from one place to the other

· Previously protected under EP (Shapiro); Now protecting it by 14th
· AND of the state wherein they reside – there can be Citizens and non-citizens. NOT new citizens and long-term citizens. If you are a citizen then same as any other – not just of US but also in the state wherein you reside

viii. Here, transferring right of travel cases from EP cl to Citizenship and P/I cl of 14th amm
· If you are state cit then have to be treated as such.
· BUT don’t abandon EP cl on right to travel completely; think of it as supplemented by P/I cl of 14th amm. Use P/I cl when EP won’t work – as we did here in Saenze.
ix. Portable benefit not at issue in this case

4. Right of Foreign travel – NO FUND RIGHT
a. Art IV P&I – only citizens of different states

b. 14th Am P/I – never extended

c. EP, 1st Amd, DP “liberty”

d. Remember, Plenary Powers Doctrine – extreme deference to pol branches in international affairs
XVI. Right to Education
A. Basics/Review DP

1. Due Process serves two functions:
a. Liberty as “incorporating” BoR – selective incorporation (current test = McDonald)

b. Liberty as having independent meaning – non-incorporation/non-interpretevism
i. Allows cts to define meaning w/o reference to BoR but instead as to history & trad 
ii. Ex) Autonomy, abortion, privacy
2. Education as a Due Process Right has two flavors:

a. Remember: Neg right – state cannot do TO you; Pos Right – states have to do FOR you.

b. As “negative right” – parents’ right to education children as they see fit

i. Sup. Ct. said in Pierce & Meyers that edu is fund right under DP but only as a negative right meaning State can’t deny you the ability to edu your kids in the way you want.
c. As “positive rights” – right to free public education

i. NO SDP CLAIM because no positive rights under DP clause, therefore no aff duty

ii. Limited Exception: When St assumes a special relationship, has affirmatively assumed responsibility 

· Ex) Like prisoners under the State’s care or Kids in foster homes.

d. SO st can provide good edu, ok edu, bad edu, or no edu at all ( none of that is a DP concern

3. Equal Protection

a. Fundamental Rights similar to DP, but state has more options under EP than DP

b. EP fundamental rights differ from DP

i. Don’t need to show deprivation (just show denial of EP; some degree of inequality in the availability or enjoyment of a right granted)
ii. There are some (few) “positive” EP rights

· When denial constitutes a penalty on the right to travel (welfare, etc)
· When total denial is coupled with an “almost” suspect class (Plyer v Doe)

B. San Antonio v. Rodriguez (1973) 

1. TX consti calls for State public edu; part of this funding comes form local school districts who decide a tax rate based on prop taxes (not unusual); this results in a disparate impact
2. Disparate Impact (Effects)
a. Statistics
i. Edgewood School: 96% minority, avg property value $5k, local exp = $26/pupil, 
ii. Alamo Heights: 19% minority, avg prop value $49k, local exp = $333/pupil
b. YES disparate impact b/c diff per pupil school expenditures ($ effects the type of edu).
c. B/c disparate impact then needs to identify the line of distinction and if that line is drawn on suspect lines and if it was purposeful to do it on that line. 
i. Wealth discrimination (made tax based on prop value so that richer kids in benefitted and poor kinds in burdened) 
· Purposeful but NOT a suspect class b/c people can move in and out (does not satisfy suspect indicia)  ( RB review
· Intent (purpose) seems to be not that imp here b/c not suspect class
ii. Race discrimination (white kids tend to be in benefited class)
· Race is a suspect class but purposeful? (imp now!)
· Face of the law? -( NO
· Smoking fun? ( NO
· Gross statistical disparity that raises an inference of intent discrim? ( Maybe but all this does it shift burden to come up with non-discrim racial explanation. City could do that easily ( can say wealthy pple can afford higher taxes (local control) but not intent.

· No SS here either
3. BUT Can we get to SS b/c of Fundamental Rights? Is Edu a fund right?
a. Free and appropriate public edu IS NOT a fund right under EP. So whether something is “denied” under EP depends on if it was fund right. Why not fund right under EP?
i. If fund right then SS so will have to give equal funding EVERYWHERE – no longer local control or ability to move to better area for better school
ii. Undercut some positives of using prop taxes as funding
iii. Would improve schools in inner-city but reduce status of better schools
b. Theories of Interp to find fund right (same as DP)
i. Textualist/penumbralist – edu is essential to exercise of all other constitutional rights b/c need informed pop which req edu
ii. Originalism – Not provided historically (public schools not really around then)
iii. Dynamic/Evolving – Although fund right in most other countries (and states), Court rejects; similar to broad textualism approach.
iv. Non-Interpretivist (incl. meaning of “liberty”) – possible recognized in America trad but ct does not go with.
4. Marshall Dissent – don’t do SS but instead a sliding scale approach. If right is further way from core right then the less scrutiny ct will do but still SOME scrutiny. Treat edu with std of quasi suspect.
5. SOR = Deferential RB
a. No Suspect Class: geographic and class based, NOT intentionally racial based
b. No fund right to provide quality edu (positive right) as distinguished from Plyer where state denied edu by prohibiting undocumented kids from attending school
c. No complete denial

6. HOLDING: State wins under RB
7. Free public edu – not DP or EP fund right BUT it is a fund right under STATE consti if put it in there.
a. Ex) CA has equal state funding. Ex) of state law going further than federal. 
b. Edgewood ISD v. Kirby (TX 1989) – here same school filed same claim but in TX ct under TX consti, held that funding must be equal. Serrano v Priest (CA 1976): same result.
c. So now all School funding cases brought under State constitutions

C. Plyler v. Doe (1982)
1. TX stat denies free public edu to undocumented aliens’ kids.
a. Diff than Edgewood where got inadequate edu; here getting NO edu AT ALL!
b. Standard of Review of Undocumented Alients?
i. Suspect Class?
· History – yes
· Pol Process – No
· Immutable Trait – Kids cannot control status; def birth characteristic
· Grossly unfair? Ct holds that unfair to not allow kids to get edu need later on in life. Also its not good for us b/c we don’t want unedu work force.
c. Not suspect or quasi BUT justice treats them as almost suspect
d. These kids are special members of underclass b/c wasn’t their choice to be members.
e. Fund?
i. NOT fund for either DP or EP purposes BUT super imp! [almost fund]
ii. Ct says education plays a “fundamental role” to everything else
f. Not just unequal but complete denial 
g. Therefore ( almost suspect class, almost fund, complete denial= RB w/ a bite
2. Applying RB w/ a bite
a. ENDS: 
i. Curb illegal immigration ( NO this is never a legit state interest b/c immigration is exclusively fed; not a power the st has so not a legit st interest a state COULD have.
ii. Conservation of scarce state resources ($$) ( always a legit st interest this will survive the std.
b. MEANS (classification): 
i. Undocumented aliens denied public edu and citizens get it – the line.
ii. This is counterproductive b/c will cost them MONEY b/c unedu work force. So no better than random.
c. FIT (how well does this classification serve state interest): 
i. Relegating members of work force to illiteracy can hardly be in the State’s economic interest = poor fit

3. HOLDING: States must provide education to undocumented children
D. Gary B. v. Snyder (2016) 
1. Horrible Detroit public schools that were more like a prison than a school b/c Michigan req mandatory attendance to school. 90% or more minority at these schools. (just got the complaint for this case – has yet to go to ct)
a. The theory of this case ( The Claims
b. DP ( Claim 1: pos SDP right – access to literacy; Claim 2: intentional exposure to danger
c. EP ( Claim 1: functional denial of positive EP right (try to expand Plyler beyond undocumented kids); Claim 3: classification based on race
d. Statutory Claims under the Civil Rights Act ( Claim 4: Title VI (recipient of federal funds): Disparate impact sufficient; intent not required; All claims: 42 USC § 1983 The Consti is “self executing” so cts can cure consti vio even w/o a stat but that provides only for inj relief
e. Declaratory Relief – but courts may be reluctant to enjoin state officials
2. First claim – intent dicrim and if can’t find that then argue edu fund right.
3. This case (if get to Sup. Ct.) will be asking sup. Ct. to reexamine Rodriguez and maybe expand Plyler b/c P are claiming complete denial of edu here. 
4. If ct accepts this then will change what has been a matter of st law up til now into a matter of fed law
XVII. Marriage Equality 
A. Recap of Gay Rights Cases

1. Bowers v. Hardwick (1986)

a. Upholds GA sodomy law; No SDP right to gay sex

2. Romer v. Evans (1996) – CO 2nd amm
a. EP right to vote; unequal political access 

b. Rather than declaring gays to be suspect Kennedy applied RB w/ bite.

3. Lawrence v. Texas (2003) – Kennedy again.
a. Overturns Bowers using SDP (liberty interest in intimacy and relationships)
i. So found fund right but kinda strange b/c do rational basis with a bite.
ii. Windsor used EP to invalidate DOMA – fund right to marriage.
B. St Same-Sex Marriage Cases – none of these cases have effect on fed consti issues b/c st cases using st laws.
1. Baehr v. Milke – Held as a matter of st consti that discrim v. gays was sex discrim – subject to SS.

2. Goodrich v. Mass – Held Marriage is fund right (not new); applies to gays (new)

3. In re Marriage Cases (CA 2008) – Fund right to marry AND that gays are suspect class under st consti. So get SS 2 diff ways here – fund and suspect

a. CA then banned this inclusion of gays in the st consti by passing prop 8 (
4. Strauss v. Horton (CA 2009) – Upholding same-sex marriage ban (Prop. 8)
a. Maj said to remove it from the consti – and maj can amend the state consti to eliminate DP & EP rights for minorities (gays)

C. Fed Same-Sex Marriage Cases

1. Baker v. Nelson (1972) – Here, Appeal dismissed for lack of a substantial fed question. Sup ct case but unusual case b/c back in 1972 two diff ways to get to sup ct:
a. Certerori – when ct has discretion to rehear a case
i. When sup ct declines cert, can’t read anything into that b/c could just be lazy – no indication on the merits of the case

b. OR Appeal – when mandatory on the ct to rehear case (strict req)
i. If case met req for appeal then sup ct HAD to hear the case
ii. Limited to times when fed ct declared state law invalid or if st ct declared fed law invalid. Only then can Appeal to Sup. Ct.
iii. BUT Sup ct found a way to avoid hearing appeals ( holding that the appeal “did not raise a sub fed question” (magic words) and thus did not fit into the ct’s appeal jur. Would only fit in certirori jur and that was discretionary.
· Consequence of this – denial of appeal IS a ruling on the merits! Has very very lil impact though b/c no opinion. Just one line denial.
· So when sup ct denied appeal here – could be read as the sup ct’s opinion on merits of same sex marriage – how lower cts read it.

2. Perry v. Schwarzenegger  (ND Cal, 2010)

a. Prop. 8 violates federal DP & EP clauses 

i. Affirmed: Perry v. Hollingsworth (9th Cir. 2012) – That prop 8 is invalid

ii. Vacated: Hollingsworth v. Perry (US 2013) [standing]

· Sup ct here decided not to rule on merits but instead hold that parties lacked standing in 9th cir and sup ct. BUT did not lack standin in DC so DC (Schwarznegger) opinion stood – which permanently enjoined prop 8.
· Prop 8 has been a dead letter in CA but no impact on the rest of the nation

b. First try hand under state consti and if unsuccessful then refile case under fed consti (not issue b/c usually diff issue and diff parties)

c. Amending CA consti has no impact on fed consti issue!

d. What happens when ct rules that st statute is unconsti? State statute disappear?

i. NO still there, has not been appealed; just enjoined. Still there, just can’t be enforced.
3. United States v. Windsor  (2013) – Used EP to invalidate DOMA (see above)
4. Gays are not a “suspect class” but Sup Ct. uses a form of heightened scrutiny – RB w/ a bite

D. Obergefell v. Hodges (2015) –again Justice Kennedy takes charge in gay rights case
1. Marriage is a fund liberty right. BUT how to find liberty rights that are not incorporated in BoR? – use the std test for finding liberty rights – whether it is confirmed or found in Am history and trad
a. Confirmed by history & tradition? 

i. Arranged / forced marriage; male as embodiment of the marriage; divorce restricted by the state (& church); extra-marital relations criminalized; marital rape allowed (or minimized) ( therefore am history of marriage is pretty rough…
ii. Originalist – If took this view, then would be stuck in this type of regime above
b. BUT from each of those instances, the traditions has evolved

c. As has privacy (qua personal autonomy) – both below are protected through marriage
i. Sexual intimacy / relationships

ii. Family rights / children
d. So Kennedy is a Dynamicist
2. How broadly to construe marriage right?

a. Narrow Construction

i. Preferred by textualists & originalists

· Reference to specific historic practices 
· This case limited right of marriage to the time of the 14th amm – so we would never recognized interracial marriage.
· Might limit right to same-race heterosexual couples. We would be stuck in ancient times
· The MOMENT you recognize that marriage moved beyond historical notions then no longer an originalist.

b. This case involves a Broad Construction
i. Preferred by “living constitution” advocates 

ii. Kennedy’s rule – To define the right in terms of its central purpose what is the underlying theory of the right to marriage & if that underlying marriage does not draw distinction btwn homo and straight couples then protect same sex marriage
· How broadly to define a right – don’t define it so narrowly so as to encompass irrelevant distinctions! – Originalists (Scalia) did this.
3. Relationship between DP / EP fund’l rights – “synergy” – still easier to pronounce under EP though
4. Legitimacy of judicial review

a. Shouldn’t the political process be preferred? (
b. Not when it comes to DP & EP

i. The meaning of a “fund” right is that it cannot be regulated by majority preferences

ii. Same for “suspect classes”

· BUT Kennedy does not proclaim gays a suspect class
· Leaves open other issues, e.g. adoption, transgender rights

5. Strict Scrutiny - Compelling ENDS
a. Promote procreation, heterosexual marriage - Rejected
b. Disruption of religious teaching - Rejected
6. Roberts’ Dissent

a. “Implied” fund rights narrowly construed

i. Majority denies our history & traditions (originalism)

ii. Majority opinion hard to distinguish from Lochner
iii. Is there a right to polygamy, polyandry?

7. Scalia’s Dissent

a. Judicial review is anti-democratic. Unless pursuant to my theory of the constitution
Now First Amendment

I. Free Speech
A. Basics/History

1. History of Controlling Speech

a. Prior Restraints (speech cannot occur w/o pre-approval; doesn’t get out) – now S Ct comes down hardest on this type – subject to Super Strict Scrutiny 

i. Printing Monopolies – Stationers Comp monopoly (1557) enforced by Star Chamber

ii. Licensing Laws (mid 16th cent) 

b. Post Restraints (sanctions AFTER speech made public) – laws of seditious libel for criticism of the govt; treason ( ex) Alient Sedition Act in America (1789)
2. 1st Amd: “Congress shall make no laws abridging the freedom of speech, or of the press...”

a. Strict textualism

i. Hugo Black: absolute protection for speech

ii. Rejected by Ct in 2 respects: what speech is protected?  How much is it protected?

b. No laws really means few laws – qualified, not absolute right (no abs at all in consti); subject to SS when 1st amm speech is being regulated, if law can survive then can abridge speech.
3. Categories ( unprotected, protected, and lesser protected speech (apply lower level of scrutiny)
B. Framework for Analysis

1. Is the actor engaged in speech?

1. Includes non-verbal conduct – speaker intend to communicate, viewer perceive a comm?  If so then speech protected. Need not understand what is being said (like – modern dance)
2. Speech really means “expression”
3. Mixed speech/action – many actions contain both expressive and functional (non-expressive) elements (ex) protest march: expressive element = what is being said; non-expressive element = the physical march itself
i. First Amm protects the entire action but must ask WHICH is being regulated b/c non-speech element gets less protection, gov can regulate upon lesser showing of need (ex: no parades during rush hour)

2. Is Gov regulating the speech or the conduct? (content based or content neutral) – VERY imp (?)
1. The expressive or non-expressive act

2. If non-expressive/non-speech/content neutral, apply minimal scrutiny
3. If expressive/content-based (If answer to “can I express at this time, place and manner” is “depends on what youre sayin” = anti-speech restriction), then higher scrutiny – nominally SS BUT some instances apply mid level scrutiny (like lesser protected – commercial speech)
4. Keep in mind the place of the speech. Where is it being regulated?
3. Categorical balancing ( Level of protection for speech? Hierarchy of prot? ( unpro, pro, or lesser?
4. Apply appropriate scrutiny

1. ENDS: compelling (SS)/Important (mid-level) 

2. MEANS: narrowly tailored (SS)/substantially related (mid-level)
5. Ad hoc balancing for protected speech (case by case)
1. ENDS: State interest must be commensurate with degree of speech protection

2. MEANS: Speech cannot be burdened more than necessary to achieve State interest

C. Speech Act Theories
1. Functional Speech (performative) – Acts that perform the action is treated as conduct not speech; so when gvt regulates here it is reg conduct not speech, and conduct is not protected under 1st amm!
a. Ex) “pronounce you man and wife” – saying THAT completes the marriage
2. Action (locutionary) – The act of speaking (how one speaks, manner of how one speaks) – this is conduct. Ex) so when gvt reg loudspeakers at 3am it is reg conduct not speech. Content-neutral.
3. Instrumental speech (perlocutionary) – effect of speech on the listener. Here it is also a kind of conduct. Ex) obscenity (like nude dancing) is unprotected b/c it is conduct and listener reacts no diff than how would react with touching. No 1st amm protection either. 
a. Can be the trigger of action  - like yelling fire in theatre. No dialogue here; hitting listener over the head with the speech.
b. Can have an interpellative effect – “I am going to kill you” is not simply expressive (illocutionary) b/c it creates an emotional response that instills fear rather than a dialogue (which is what free speech is based on)
c. Intimidation– way to exhort people to do (solicit illegal action) treated as action not speech
4. Express Speech (illocutionary) – Informational content (communicative point) and does not matter if true or false (like candidates). BUT some expressive speech is not protected (see below).
D. Categories of Unprotected Speech

1. Subversion – now protected
a. Espionage Act (1917) – forbad interference w/ war effort by causin insubordination or obstructing recruiting. Emerges clear & present danger test in Schenck (
b. Schenck v US (1919) (upheld Act)– gave copies of 13th amm to WWI conscripts

i.  Schenck Test: “whether the words used are used in such cir and are of such a nature as to create a clear and present danger that they will bring about the substantive evils”
· Sub evils is resist draft; words are so likely to bring this evil that treat as conduct. Words can be a trigger of action and may have effect of force.
· Here D was exhorting others to resist draft ( instrumental speech.
· Tendency of speech to cause unlawful act due to instrumental effect on listeners (test of dangerous speech) ( logical test? Not really….
c. Whitney v. CA (1926) – She advocated on part of Comm group.
i.  Crime of criminal syndicalism is if speech produces or is intended to produce clear & imminent danger of sub evil
ii. Crime of Criminal Syndicate Organizations – state can prohibit membership if committed to acts of violence or to forbidden advocacy of violence etc. (membership itself could be illegal)
iii. Held here that mere teaching of precepts had bad tendency – first step to danger is not allowed. So her membership (even if she did not advocate violence) was illegal.
iv. Issue with this rule ( how clear must danger be to be instrumental? – must find that danger is imminent and evil is serious BUT prob is that with this clear and present danger test ALWAYS risk that state will err on side of censorship.
d. Dennis – softened C&P Test BUT left there in spirit so in times of stress will err on censorship
e. 1960s – abandoned C&P Test and replaced by incitement doctrine (
2. Incitement of Imminent Lawlessness

a. Brandenburg v Ohio (1969) – KKK rally: give us our state rights.  Freedom for the whites.  We’re not a revenging org but it’s possible that there might have to be some revenge taken. 
i. Ohio Criminal Syndicalism Act invalidated (overrule C&P Test D sentenced under)
ii. Failed to distinguish between abstract advocacy and incitement to imminent lawlessness likely to occur; these criteria treat the speech as part of the action:

· Incitement: urging, exhortation, solicitation
· Imminence: proximity in both space and time
· Lawlessness: act must itself be illegal
· Likelihood: need not wait for illegal act, but if unlikely to occur, then it is abstract speech that is being punished
iii. REALLY hard to meet this test to make unprotected. (ex) “join me right now to burn down city all” – would meet it.
3. Solicitation of Crime

a. MPC 5.02. Def of solicitation: a person is guilty of solicitation to commit a crime if w/ the purpose of promoting or facilitating its commission he commands, promoting or facilitating its commission he commands, encourages or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or would est his complicity in its commission or attempted commission ( Seems to follow Brandenburg
4. Defamation and Emotional Distress

a. NY Times v Sullivan (1964) – ad ran in NY times about Sullivan; sued claiming false.
i. Bright line test ( 
· Truth is an absolute defense to a defamation action; 

· Only provably false statements are actionable (not opinions or parody); 

· Falsifiable statements actionable ONLY:
· Public Figures (celebs, politician, etc) – Only maliciously false statements are actionable

· Private Figures – could be knowledge that false or reckless disregard of if false or not but neg (failure to check facts) not suff.

ii. No Punitive dam; only actual. Def is protected unless in minor instances listed above
b. Snyder v Phelps (2011) – Church pickets outside Snyder’s funeral stating “Thank God for Dead Soldiers” b/c allow gay soldiers in military; Ps claims IIED, is there a 1st Amm defense?
i. HOLDING: SO long as speech is of public concern it is protected by the 1st Amd

· Public concern matter: relating to any matter of political, social, or other concern to the community or when it is a subject of legit news interest, that is a subject of general interest and of value and concern to the public
· Private concern matter: speech solely in the individual interest of the speaker and its specific audience, does nothing to inform the public

ii. Distinction justified bc the benefit to the public is said to offset the harm/injury

iii. Public vs private – examine “content, form, and context”
iv. Alito dissent: D’s speech inflicted injury by its very utterance, like “fighting words”. Argued that it was Instrumental speech w/ emotional effect so not protected.

5. Fighting Words

a. Chaplinski v NH (1942) – D tells cop “you are a GD racketeer and a damned fascist”

i. Interpellative speech and Instrumental (trigger action)

ii. Words are meant to trigger an immed violent response – would disrupt the peace
iii. Not protected speech b/c likely to trigger illegal action. So treated as such.

iv. Hard to get conviction under this theory – re jury must find that would trigger
6. Vulgarity (adult speech) and Violence – now protected
a. Cohen v CA (1971) – Cohen walks into cthouse w/ jacket that says “Fuck the Draft”, arrested

i. Ct held that vulgarity and profanity is protected UNLESS something else w/ it (maybe some offended but that’s part of modern life). BUT vulgarity is lesser protected speech
ii. Theories to claim profanity is unprotected?
· Obscenity – not obsene
· Fighting words – not likely to provoke violent reaction
· Incitement– doesn’t exhort pple to do specific acts of violence
· Injurious utterance – Shocking, but not really harmful.  
· Non-expressive component of speech – is profanity an expression of ideas or an instrument of assault? ( High and dramatic form of expression
b. FCC v. Fox TV (2012) – dealt with indecent speech on Broadcast (radio/TV)
i. FCC prohibits vulgar, indecent or erotic, (which is protected speech) but not obscene (not protected) – ex) Cher’s or Bono’s “fleeting expletive” in award shows where there was no delay so cussing was live.

ii. Red Lion Doctrine - Red Lion v. FCC (1969) – Ct held that broadcasting is diff from print and other media which justifies regulating in the public interest.

· Spectrum is a public resource broadcasters are licensed to use so can reg 
· Spectrum scarcity - Narrow spectrum so has to license in the public interest – gvt has more of an interest to make sure public interest is being served
iii. Therefore – with broadcasts, vulgar, indecent, and erotic speech can be regulated but CANNOT be prohibited. Does this with time zoning – broadcast nothing offensive to kids during prime time

iv. Adult speech can be regulated but it is protected – just lesser protected 

7. Hate Speech (“group libel” – means defaming entire group rather than an indiv) – now protected
a. Beauharnais v Ill (1952) – False/malicious statements about blacks

i. Was a defamation case but before Sullivan so now a hate speech case.

ii. 1st amm value? – distorts the search for truth by suppressing more speech than it promotes 
iii. Perlocutionary (instrumental) or illocutionary (expressive speech)? – history associates it with violence…so leans instrumental
b. RAV v St. Paul (1992) (overturned Beauharnais)– Ct held that cross burning is protected symbolic speech so hate speech is protected. Know delicate diff between Hate Speech and Hate Crimes (
c. Wisconsin v. Mitchell (1993) ( WI law gave longer sentence for hate crime – crime motivated by race, gender, etc.

i. Sup ct held that hate crime is NOT speech but CONDUCT so not protected speech. And that motive is relevant in crim law (mens rea). This is a much more serious crim that can cause more emo harm and retaliatory crimes.
ii. Therefore, careful what you claim. Like if state claims did hate speech against person who burned flag then not guilty b/c protected speech but if held that it was a hate crime (stole the flag to burn) now can be guilty.
8. True Threats of harm

a. Elonis v. US (2015) – Internet threats about ex wife and ex co-workers on fbook.
i. True threats – detailed enough so person justifiably feels apprehensive

ii. Degree of intent req ( Intent to Communicate (an intent to act) and Intent to Threaten (subjective intent, knowingly threat) ( the D must have known that was threatening and not just communicating

iii. B/c of second requirement – reversed conviction b/c could not est subj intent

b. Consequence – Even though this is not protected speech, the ct narrowed it enough to make it hard to claim that a person threatened harm. Otherwise, seen as a just speech – protected.  

9. Obscenity 

a. Obscenity is instrumental so not protected – arouses imed physical emotion (interprellative effect) just like physical touching, no cognition – meeting of minds. So treat as conduct.
b. Not protected b/c – correlation btwn obscenity & crime (Secondary effects – vio on women b/c conditions pple to think women are objectives) & leads to antisocial behavior (corrupts morals, offends sensibilities of unwilling listeners, desensitizes pple to rational thought).
c. Miller v CA (1973) – 4 part test to determine obscenity (all 4 parts must be met)
1) Works that depict or describe sexual conduct
2) Taken as a whole, appeals to the prurient interest in sex rather than artistic interest– using contemporary community standards (could be obscene in some parts of US and not in others)
3) Portray sex in patently offensive way (hard core porn) – based on community stds.
4) Taken as a whole, do not have serious literary, political, or scientific value –uses objective national standards rather than contemporary standards
· This element is why porn usually does not meet test and is protected b/c usually has SOME storyline.

· However, soft core porn or porn w/ storyline still lesser protected
E. United States v. Alvarez (2012) – guy lied about getting highest military honors at public meeing.
1. Stolen Valor Act stated that could not make false claims about receipt of military honors

2. Categorical Balancing

a. Should lying be unprotected speech?

b. Does lying promote 1st Amend values? 
c. Where does it fit in with speech act theories? 
3. Remedy for false speech is: 

a. More speech – Competition in the Marketplace of ideas (competition)

b. If injury results then maybe libel but basically limited category of unprotected speech

4. Holding: There is value in false speech. 

a. If you make false speech actionable, people will err on side of not speaking ( chills overall speech that may even be true.
b. Freedom of speech needs breathing room – so must tolerate some degree of falseness.
c. Juries determine if speech is false ( They sometimes react out of pol or social feelings rather than purely on the truth or falsity. Run risk that pol disagmt might be treated as false speech 
5. Therefore, D has 1st amm defense to his speech. NOW gvt must survive SS to overcome the defense
a. Compelling ENDS – Protection of military integrity
i. That’s about as compelling as it gets so survives this prong!
b. Necessary MEANS – Stolen valor act necessary to protect integrity of our military?

i. Theory: lies undermine value of military honors

ii. Gov unable to demonstrate this actually occurs and gvt didn’t try any of alt.
iii. FAILED this prong.
6. Campaign Lies

a. Susan B. Anthony List v. Driehaus – Ct. Appeals reads Alvarez as protecting false speech

F. Forced Speech & Prior Restraint

1. Forced Speech – where gvt is telling you what you have to say. Ct has held from the beginning that this is not allowed.

a. WV v. Barnette  (1943) – involved compulsory flag salute and pledge for school kids. Sup ct said you cannot req this of kids.
b. Miami Herald v. Tornillo (1974) – FL had stat – if newspaper of TV station said something nasty about P, then P had a right to have same station or paper run a counter editorial (right to reply). Ct held unconsti b/c forced certain speech & made it seem like papers endorsing it.
c. Wooley v. Maynard  (1977) – Political statement on car plates. Ct held that can’t force you to endorse such things.
d. PG&E v. PUC  (1987) – Allow public interest groups to promote themselves with inserts in your bills. Sup ct says you are forcing PG&E to endorse a certain viewpoint that they may not agree with.
i. Companies have same free speech as individuals do
2. Prior Restraints – Req super strict scrutiny (SSS) b/c some find this the backbone of 1st amm
a. Prior Restraint - License needed to speak (publish); Injunction against speech before occurs. Considered a violation even if speech otherwise protected; so even if you have a right to speak you would vio the injunction. This is why requires SSS
b. Post Restraints – Determined after speech occurs. Violation only if speech otherwise unprotected. So speech is already out there.ß
3. NY Times v. US (1971) – during vetnam war a researcher leaked docs, to NY times and WA post about gvt’s motivation and actions in war. And both start publishing them. Gvt said stop b/c enemy will read it. Papers disagreed and said this was historical matters not operative military matters. Gvt sought inj sought of publishing material whose disclosure would pose “a grave and immed danger to the security of the US”
a. The timeframe of this case was SO QUICK! Shows how seriously everyone took the notion that the gvt could shut down the press
i. Dissent was mainly upset about the rush of the process.

b. Black: (absolutist) – should have dismissed from the get go; every min press is enjoined is vio of 1st amm; No inherent presidential authority to halt the press (recall his view of SoP in Youngstown where simply lacked the authority b/c no stat allowed it)

c. Douglas: (near absolutist): Stays themselves vio free press; secrecy is fund anti-democratic

d. Brennan: (near absolutist): Super Summary Judgment; Impose heaviest burden on gov to make out a PF case for Near exception (not even alleged here)
i. Used SSS, under Near precedent where a weekly mag in Minn accused mayor and city council as being horrible things. Minn AG gets an inj. Case goes to Sup. Ct. (says the gvt has a HIGH burden to get a prior restraint. Only grounds we concede is if this paper is about to say location of our troops and where are navy ships are
ii. So the Near excpetion (the only exception) is that has to meet exceptional urgency ( this is super SS. If does not meet this exception – then worse kind of 1st amm vio

iii. Case where prior restraint was issued (met exception) ( mag had a story called “how to make a H bomb” and it included the recipe and instructions on how to do it.

e. Rare case in which no 2 justices could fully agree on approach so 9 separate opinions
G. Symbolic Speech
1. Symbolic Speech = nonverbal methods of communication

2. Again, must ask if regulating speech or conduct – non-speech v. anti-speech regulation

3. US v O’Brien (1996) – O’Brien burns his draft card on steps of cthouse.  He is doing symbolic speech of opposing draft (expressive), but also burning government property (non-expressive/conduct).

a. Issue: Is law prohibiting burning regulating an activity or expression? Nonspeech or anti-speech? [Tells us degree of scrutiny, which is usually dispositive of who wins]
i. Unprotected – no scrutiny (ex w/ hookers dressed that way and standing in road – communicating sex for sale BUT no 1st amm protection b/c illegal activity)

ii. Protected – SS (anit-speech reg)

iii. Lesser Protected – Intermed Scrutiny (non-speech reg)
b. Four-part O’Brien Test for Symbolic Speech – Mid level but defferentially applied.
1) Is the regulation w/i gvt power? 
· However, Manheim grayed out this element. Why? b/c this is part of ANY consti test – not unique to this test!!!

2) Does it further an important gvt interest? [ENDS analysis]
3) Is the interest unrelated to suppression of speech?

· Element performs a Switching Function b/c determines the std of review b/c determines if non-speech or anti-speech:

· If not unrelated (anit-speech), go to straight to SS
· If yes unrelated (non-speech)( conti onto element 4 of O’Brien Test
4) Is the incidental restriction on speech any greater than necessary to further the gvt interest?  [MEANS analysis]
· Sounds like SS BUT ITS NOT! Ct applies this very deferential.
· If alt means to express same message are REALLY that much worse then MAYBE fail this. But again, deferential.
c. O’Brien Test Applied Here
1) Yes, within power [throw away element]

2) Yes, may be necessary to req the men to carry draft cards b/c makes it easy and quick to raise an army for national defense ( this is Imp and probably compelling. 
3) This is the switching function

· Factors tending to show unrelated: facially unconnected to expression, regulates conduct, doesn’t matter if done in private or public
· Factors tending to show it is related: amended at the height of Vietnam War protests, leg history states particular type of protest
· Even though evid on BOTH sides, ct held that it was unrelated 
4) Although claim mid-level scrutiny (intermed) ct seems VERY deferential to Congress
· In determining whether or not to defer to Congress, ct deferred to congress ( circular like Carhart but at least there Sup. Ct. corrected themselves.
· Held that there are plenty of alt means to reach same expression.
d. Holding – Regulating non-speech therefore punishing O’Brien does not offend 1st Amm
4. Texas v. Johnson (1989) – Guy burned an Am Flag during a protest [VERY powerful political speech]
a. This is conduct and expression – Remember you do not need to know what the expression IS but just know that expressing something (modern dance)

b. Is burnin flag symbolic speech? ( Yes. Not pure speech but symbolic speech b/c non-verbal. 

c. TX law directed at conduct or the expressive element?

i. If TX had law prohibiting burning in public.? ( directed at conduct – If D was charged under this law – then no 1st amm defense for him. That is conduct. And fact that “expressing something” we would not care.
ii. But here he was charged with burning a venerated object ( He was engaged in conduct and speech but he was charged b/c engaged in speech.

d. All 9 judges held that D’s arrest was directly related to the suppression of his speech and not the conduct

i. .Would FAIL 3rd element of O’Brien Test. But then must ask if that kind of speech is protected at all and to what level? (look at the category) B/c even if fail 3rd element, if the speech is unprotected then no 1st amm defense.
· Held that protesting the national unity of flag is Protected Speech.
· So now fail 3rd element, protected category, leave O’Brien Test and go to SS to see if law unconsti or not (could surive…).

e. Strict scrutiny - regulating political speech

i. Compelling gvt interest: ( 
· Preserving national unity [Rehnquist dissent] IS a compelling interest
· Avoiding offense to others [Heckler’s veto – someone can speak unless offending someone else] is NOT a compelling interest [Cleburne]
· Avoiding Breach of the Peace IS a compelling interest. 
ii. Necessary means:

· Forcing people to adhere to certain thoughts and expressions (like MUST observe the flag)
· This is forced speech
· May preserve national unity BUT it is not a method that Sup. Ct will tolerate b/c form of forced speech. It prohibits any contrary message which means that the only message that would get out is the one gvt agrees with.
· Not a permitted OR necessary means.

· Prohibiting speech directed to inciting or producing imminent lawless action in order to avoid breach of the peace

· ONLY if likely to incite / produce such action 
· Burning flags is really not likely to constitute fighting words or incite lawless action (unprotected speech)

· So although these means might survive RB; does not survive SS.
5. Time, Place, and Manner ( McCullen v Coakley (2014) – Mass law makes it a crime to be on public way or sidewalk w/i 35’ buffer zone of abortion clinics. Forbids ALL speech in zone. Exemptions for persons entering or leaving facility, EEs acting within the scope of emp, public safety and municipal personnel and pple passing through; Mass leg findings: widespread violence outside clinics

a. Rule – in Trad Public Forums, no discrim allowed, but Gvt may reg time, place, and manner

i. Trad Public Forum – Public places suitable for all types of public speech (streets, parks, gathering places). Areas traditionally dedicated for public discourse.
· Only reasonable time, place and manner regulation
· Discrim on subject matter or viewpoint NOT allowed! (no anit-speech reg)
ii. Limited Public Forum – Public places (sensitive prop) suitable for some types of public speech, but not others (state universities, convention centers, arenas) 

· Can discrim on subject matters (what is allowed and not allowed – like artistic but not commercial etc) BUT CANNOT discrim on basis of viewpoint
· Ex) County opens up Hollywood Bowl for politcialy rally and says only republicans but not democrats allowed. If grant entry to one group then must grant entry to the other as well. However, can deny them both and that would be okay.

· So a forum starts off as Non-Public Form and then gvt starts allowing certain kinds of subject matters of speech.

· Layman v. shaker heights – buses allowed pple to post ads. Inside and outside of bus is not trad public forum, but if bus decides to open it up to some speech then can decide which categories of adv to accept. D said only commercial ads for bus. P running for office and wanted to adv it on bus, D said no b/c not in category of commercial. Ct said this rejection is okay. 

· BUT Hard to tell if subject matter or viewpoint sometimes.
iii. Non-Public Forum – Public places unsuitable for public speech AT ALL (ct, gvt buildin, schools, army bases – only gvt speech and invited speech, not public speech.
· Ex) Can speak on steps of city hall but no right to speak in it

b. Time, Place and Manner Test – Only reasonable, content-neutral TP& M Regulation – cannot be anti-speech restrictions (content-based)
· Note: TP&M analysis applies ONLY where there is a right of speech access (e.g. in public forum)

· So not issue with non-public forums b/c no right to speech access there meaning no content-discrim since no speech at all there.

· This test is similar to O’Brien Test so you apply O’Brien if speech is being ENTIRELY banned and apply TP&M Test if speech is being not banned but challenged.
1) Is the restriction anti speech or non-speech? Is it unrelated to the content?
· Like O’Brien test, must decide if regulating speech or conduct? Conduct – lower level of scrutiny where state can enforce re TP&M regulations; speech (content-based) – SS (mid-level for lesser protected speech though)
· Neutral (applies to ALL speech) time (5 PM on a Friday or AM? Etc.), place (Residential area? Etc.) , and manner regulation (loud speakers? Etc)?
· If not neutral TP&M/aimed at speech, then leave test and apply SS (or mid if lesser protected speech)
· If neutral TP&M/aimed at content, proceed to steps 2-4 (supposed to be mid level std but ct is pretty deferential here.)
2) Significant government interest?
3) Narrowly tailored?
4) Leaves open ample alternative channels of communication
· This is to guard against too great a burden on speech, but often results in format discrim
· Ex) Prohibition on ALL parades will be neutral b/c matters not what saying but doesn’t leave open ample alt so fail TP&M even if content neural
c. Clinic is a private prop so not a public forum (gvt has no say if speech access on private prop; owner decides that so that is off the table. BUT issue here is the public forum around clinic (sidewalk and street around clinic)

d. S Ct holds that it is content neutral. Therefore, stay in TP&M Test, move onto next elements
i. Not facially discrim despite greater impact on abortion-related speech b/c buffer zone forbids ANY speech.
ii. Public safety purpose
iii. Exemptions do not depend on content of speech 

e. 2) Protect public and patients safety is compelling interest

f. 3) BUT this restriction is NOT narrowly tailored to achieve Gvt interest
i. Can’t burden substantially more speech than necessary – Buffer zones are broader then necessary for safety
ii. Other ways could have go to ENDS – smaller buffer, laws against harassment etc. Those would impact speech less and still achieve gvt interest.
g. Holding – Law failed mid-level review of TP&M test even though content-neutral.
i. Note: Here, the ct applied the TP&M test RIGOROUSLY, rather than really deferentially so how apply framework matters
II. Commercial Speech
A. Basics

1. Commercial Speech – Speech proposing or relating to commercial transactions (ads, promotion, etc). NOT speech by corporations (could be a diff speech) so don’t take this too broad! [corps have the SAME RIGHTS to engage in speech as you do]
2. Is commercial speech 1st Amm Speech? 
a. Early cases – no because commerce is heavily regulated (saw this as unprotected) BUT then started holding that advertisements satisfies some but not all 1st amm principles
b. Held that commercial speech gets Mid-Level Protection (protection but lesser protection)
i. Satisfies some 1st Amd values: “marketplace of ideas”, search for truth. The people are concerned about things such as “prices”
ii. But not others: self-realization, fulfillment of personhood, democratic participation in political process

iii. And different from other speech because it is less likely to be “chilled” by over-regulation b/c those that do speech are motivated by profit.
3. Intermediate Scrutiny for Commercial Speech

c. ENDS: Substantial state interest

d. MEANS: Must be proportional to the interest [lil diff from other lang but still same thing]
i. 
Must directly advance the interest AND
ii. Cannot be more restrictive than necessary

e. What commercial speech is protected? [some comm speech is protected and others can be heavily regulated so unprotected below you can straight up ban]
i. Truthful facts (and opinions)

ii. Not: false statements, deceptive or misleading advertising, promo of illegal activities

B. Sorrell v IMS Health (2011) 

1. VT Prescription Confidentiality Law prohibits sale, disclosure, use of pharmacy records that reveal prescribing practices of individual doctors
2. Interest – safeguard medical privacy, advertising pressure
3. Pharmas challenge on 1st amm grounds – data mining and access to prescriber identifying information aids marketing practice of detailing
4. Held that Speech in aid of pharma marketing is a form of expression
a. Access to gvt info unprotected by 1st Amm (stat right not speech right)
b. Access to private info has an incidental effect on speech (in regulatory context); Kennedy held that data mining is protected speech.

5. VT privacy law is a content and speaker-based (anti-speech it’s a type of content-based regulation) restriction on speech b/c decides who has access to prescription (only detailers denied access).
6. Rule – Kennedy said apply heightened judicial scrutiny, BUT again he failed to say which one he used. Should be “mid level” BUT clear that he actually applied SS. [Revival of Lochner]
a. Substantial government interests
i. Protecting against harassing sales pitches 
ii. Medical privacy, confidentiality 
iii. Integrity of doctor-patient relationship
iv. Improved public health, reduced medical costs

b. Narrowly tailored means
i. Rejected - harassment is a necessary cost of freedom
ii. Rejected - VT law bars only one type of access (pharma), so how could privacy be a genuine interest? This doesn’t seem right, privacy cant be served by barring a particular interest rather than barring all access
iii. Rejected – State fails to explain how “beneficial speech of pharmaceutical marketing” adversely affects treatment decisions; but even if it does, influencing decisions is at the core of 1st Amd
iv. Rejected – Ct disagrees that “diminishing detailers” ability to influence prescription decisions lowers costs or promotes public health

7. Held that the law is unconsti and struck it down b/c based on the scrutiny, 1st amm interests of detailers outweighs privacy interests of Drs and patients.
a. Undervalued Dr and Patient rights; Overvalued detailers rights.

C. Nasa v. Nelson
1. Nelson is employee of NASA and NASA got his medical records from his psychiatrist.
2. Ct held that NASA ‘s need to know psychological health outweighed Dr and patient privacy 
3. 2 Jurors Concur – no right of privacy at all so no need to balance 

D. R.J.Reynolds v. FDA (DC Cir. 2012)  
1. Family Smoking Prevention and Tobacco Control Act req updated label and graphics of danger of smoking on cigarette packages. B/c appealing from a federal agency, case goes to DC Cir (gets all appeals from agencies)
2. Form of Forced Commercial Speech ( smoking comps HAVE to carry gvt’s message. So just like comm speech gets lower std of review than fully protected speech, forced commercial speech gets even lower std of review than other types of forced speech. Subject to mid level. 
3. So long as gvt message is correct, lil first amm value in comm enterprise withholding that from consumers. We protect comm speech to give relevant info to consumers. So even if forced speech, it still gets some 1st amm protection.
4. Ct held these warnings werere ideological ( promote non-factual policy positions rather than actually conveying factual info.
a. Ct’s theory – statement that smoking causes cancer is true but picture of guy dying from lung cancer is opinion.
5. Ct nominally applies Intermediate Scrutiny (per Central Hudson) – std for comm speech including forced comm speech
a. Is the state interest substantial
i. Reduce smoking and smoking-related disease (YES this is sub.
b. Do means directly advance the interest?
i. No evid that these images deter smoking. 
6. Holding – the graphic warnings do not directly advance the gvt’s interest in reducing smoking b/c fails the MEANS part of intermed scrutiny
a. Seems that ct did same thing here in Sorrel – applied much tougher std than its claimed “intermed std” and tougher std is equivalent to raising comm speech to full protection
7. Rogers (Dissent) – Maj applies SS not intermed; Pics are Informative warnings, not ideology.

E. Takeaway
1. Sorrell and Reynolds show that this trend is ongoing. Giving comm speech almost same degree of protection as political and cultural and scientific forms of speech etc.
2. Note: Earlier this year same ct decided in diff case to overrule part of Reynolds that said forced comm speech must be directly in response to false adv by vendor. Sup ct has not yet spoken on this.
III. Governmental Speech
A. Basics

1. Government may speak – It may promote its own views via official channels or via third parties

2. Examples of gvt speech

a. Foreign aid – who we decide to give assistance to – like Brit etc. Hand out $ as form of speech

b. School curricula – what subject to cover in public schools – School boards decide.
i.  Gvt speech that occurs in the classroom.

c. Family planning policies – gvt can promote own fam ideas like adoption and not abortion.

3. It may not stifle contrary speech

a. It DOES NOT have to carry or fund such speech but it CANT shut it down

b. BUT it also DOES NOT need to give a right to reply (to give both views) in the same forum
4. However, when gvt DOES speak it is using taxpayer funds (out $) to speak depending on what group they are in – 2 groups:
a. General purpose elected bodies (leg) – accountable for the pple (the voters) so can user our money to speak.
b. Special purpose bodies (e.g. State Bar) (dues) – not accountable to the general votes so cannot use our money to speak unless it is for the reason they exist.
i. Must provide opt-out for members who disagree

ii. Ex) state bar ( cannot use your money to engage in their political views b/c limited purpose leg body so for instance, they can’t endorse candidate for office

5. Gvt speakin thru 3rd parties – Outsourcing of speech functions; Subsidizing private 3d-party speech

B. Walker v. Texas Sons (2015)
1. Group wants license plates for confederate cause. Personalized plates have to be approved and DMV can disapprove speech that they don’t like. DMV rejected this one.
a. Is this reg of public speech in a public place subject to heightened scrutiny

b. If private prop and gvt restricts speech on your own private prop that would trigger SS

i. Ex) want huge sign above your bus – private thing but gvt can reg if content-neutral (all signs have to not exceed this size, etc)
2. Must look at character of proposed speech and where it is supposed to occur
a. Private speech in a public forum

b. Private speech on one’s own property – SS

i. Ex) want huge sign above your bus – private thing but gvt can reg if content-neutral (all signs have to not exceed this size, etc)

c. Gov’t speech on government property – heightened scrutiny
d. Gov’t speech on private property

3. Answer to this question will guide the 1st amm analysis

4. Who Owns the License Plate? 

a. Gov’t issued certificate its gov’t property

5. Is the Gov’t Property a Public Forum? Subject only to neutral TP&M regulations?

a. No, not a trad public forum
b. Not a designed public forum – This is diff from allowing some speech in and some speech out b/c this is Gvt Speech and not Public Speech.
i. In limited form can discrim on subject matter but not viewpoint. Subject matter is “categories” ( commercial v. political. But viewpoint is WITHIN those categories.

ii. Here, seems that viewpoint discrim as well and that is okay b/c gvt speech and not limited public speech ( gvt here is just soliciting ideas of public to make gvt speech. So it is diff.
6. Therefore, license plates are gvt prop but not public form so No Right to Speech Access
a. BUT If say it on bumper sticker gvt can’t forbid it ( its not gvt prop.

7. What about Wooley v. Maynard? – Rejected to “live free or die” on license plate – political speech on it. P did not want gvt to put that motto on it b/c didn’t believe in it

a. Gvt speech in both cases and gvt speech on gvt prop but turns out sitting on private party (car) and so like owner of car is endorsing the state motto with which he disagreed with.
b. If someone didn’t want to be seen to endorsing the motto – had the right to cover it up.

c. Fine line.

C. Rust v. Sullivan (1991)
1. Deals w/ gvt funding of family planning and health care providers. Gives money to private clinics that provide these services. But on condition for receiving this money, the clinics agree not to mention the word abortion, can’t advise them, can’t say ANYTHING about abortion.

a. Gvt is speaking through these health care clinics, through 3rd parties (does this all the time). So you get money if you carry Gvt speech and not your own.

b. Can’t utter word abortion when acting as fed contractor when using fed funds to give med services. (Could say it when at home etc, they are engaged in own speech)

2. Holding (Rehnquist): Gvt can express its opinion through 3d parties

a. 3d parties are speaking for the gov’t, not themselves

b. In regards to Wooley v. Maynard
i. Wooley seems to suggest that someone that carries gvt speech can disagree with it

ii. But here these doctors cannot disagree, prohibited b/c receiving fed funds
iii. This brings up issue we covered w gvt spending (
3. Unconsti Conditions Doctrine – Same Doctrine as in Dole (often comes up w/ fed funding) – When congress gave highway funds on condition that st raise drinking age. St says you are forcing us to enforce fed policies against our people – 10th amm v. 3 violation
a. Benefit from the gvt to 3rd party is conditioned on the 3rd party relinquishing a consti right

b. Ct held – too bad, states you gave up your 10th amm right as condition for getting fed funds
c. However, remember that there MUST be a sub relation between consti right you give up and and the benefit (the funding)

d. Wooley v. Maynard – Condition that drivers endorse NH ideological statement to register car

i. Sub rel btwn proscribing to particular ideology and registering your car?
ii. Ex) To get license – sub related to give up 4th amm right if you drive DUI but no sub rel to give up 1st amm right.
iii. Here, it is NOT sub related to purpose of licensing. 1st amm is inapposite to this sit
4. Here, the condi that docs convey only gvt speech IS sub related to purpose of gvt funding 

5. Sub relationship if conditioned also the docs to not talk about abortion at home ( NO would not be sub related and would fail unconsti doctrine.
a. Restriction on speech outside of gvt-funded services would not be related; hence unconsti
6. Prob with test (this doctrine) is looks like intermed scrutiny but in reality it is fairly defferential
7. Analysis
8. Whose prop is it? 

a. If Gvt prop – decide if public forum or not ( trad, limited, non-public (like license plates)
i. If we are in a public forum ( can only do re TP&M restrictions.

b. Private prop ( no right of speech on private prop ( gvt can’t force owner to give someone access nor can they prohibit. They have nothing to say

i. Ex) Can’t deny me to speak on my own prop (big sign above my bus) but can do re TP&M reg.

c. If privately owned and allow people to get in without paying – still private prop but gvt can neither demand or prohibit speech access.
i. At one point does private prop become public prop? ( Unsure. 

d. Private prison are gvt contractors so speech is determined by governor – gvt actors for 1st amm purposes. Most gvt speech occurs through private people (contractors -3r parties).

IV. Religion Clauses

A. Interpretations

1. Two separate Rights – many cases will try to spread the analysis between the two and its hard.

a. “Congress shall make no law respecting an establishmnt of religion,” – Right of no Est Part
b. “or prohibiting the free exercise thereof;” – Right of Free Exercise Part 
2. Interpretivist methodologies – trying to put meaning on these two clauses

a. Textualist 

i. Establishment of religion? ( means: no official gvt religion OR no benefits to religion but tension between those two views.
· Textualism alone usually leaves it up in the air.
ii. Free Exercise means (no burden on religious practices OR no burden on religious beliefs (practices are diff than beliefs). Tension between these two as well.
iii. Structural tension between the 2 clauses

· Earlier held(strict neutrality may satisfy both
· Later years ct softened it up, held that there is “room for play in the joints”
· ex) Where gvt accommodates rel( tax exemptions for religious org 
· Some strict interpreters might say giving them financial benefits est religion. But ct says nah not official state religion and as long as don’t discrim then its all good.

· Gvt CAN do some things with religion that don’t vio either cl ( some room for gvt involvement.

iv. Textualism wont give us an adequate answer Two Cl Meanings ( go to originalism
b. Originalist 
i. Two essential liberties behind American revolution: political and religious
ii. Little agreement among Framers
· Evangelical view (Williams) – Separation is req to not corrupt church
· Secular view (Jefferson) – Wall of separation between church and state protects secular interests. Jefferson Bible – non-denomination.

· Mutuality view (Madison) – Both religious and secular interests are promoted by diffusing/decentralizing power

iii. Many framers were deists (cf. Unitarians)- believed in god and relgion but didn’t like religious institutions. Favorable for religious freedom.

iv. Original Constitution - only had this one cl:
· “no religious test shall ever be required as a qualification to any office or public trust under the United States” – further division btwn rel and public
v. Pre-Civil War – Bible wars of 1844 on what religion controlled public schools. Catholic school ended up Private.

vi. Most st req public schools so as to prevent catholic edu – Held unconst’l in Pierce
vii. Under state law ( no public aid to private denominational schools and kids were req to go to public schools.
viii. Originalism doesn’t do us a whole lot of good b/c comes to not so great answers.

c. Dynamic Interpretation – Living Constiutionalism
i. US is more religiously diverse today than in 1789

ii. Principles of separation & neutrality ( how we figure out these two cl

· Guaranty individual right of conscience
· Non-interference by gvt in religious matters
· Prevent trivialization & degradation of religion
· Keep religion out of the political arena

B. West VA v. Barnette (1943)
1. Compulsory Flag Salute in Public Schools
a. Forced (symbolic) speech – free speech issue.

b. Also issue of forced practice contrary to rel beliefs – Playin omage to icon like flag 

2. Both subject to Super SS! – “involuntary affirmation could be commanded only on even more immediate and urgent grounds than .. clear and present danger” test

a. ENDS: National unity – Yes compelling
b. MEANS: Compulsory affirmation of belief – This is not an appropriate MEANS
C. Free Exercise Clause
1. Reynolds v. US (1878) – US prohibited polygamy, sup ct said no rel exemption from this general law
a. Here ct separated religious practice into two components – into Belief and conduct.

i. Gvt has no reg auth over religious belief but it can regulate religious conduct.

ii. Like speech and non=speech; religious and non-religious.

2. Cantwell v. Connecticut (1940) – JehWit. arrested for distributing anti-Catholic material

a. “the free exercise clause embraces two concepts--freedom to believe and freedom to act. The first is absolute, but in the nature of things, the second cannot be.  Conduct remains subject to regulation.” ( Familiar model for free exercise law
3. Empl. Division v. Smith  (1990) – Smith member of native American church and his religious affiliation was native American church. Unemp ins denied because of use of peyote (drug) for sacramental purposes. (Imp part of his religious ritual.)

a. Scalia’s analytical framework

i. Religious practices combine conduct w/ belief
ii. Gvt cannot force or punish belief but can regulate conduct.

iii. Is regulation of conduct anti-belief or non-belief? 

· Anti-belief if conduct is punished only when engaged in for rel reasons - SS

· Non-belief if the reg directed at the conduct generally, and not directed at religious practices – O’Brien Test basically but RB
b. Here held that law is of general and neutral application and has nothing to do with belief. Everything to do with their use of controlled substance.

c. Takeaway ( Principle question for Free Exercise ( is reg aimed at conduct or at the belief?

4. Church of the Lukumi Babalu v. Hialeah (1993) (Applying Smith)– church engages in religious practice that involves ritual sacrifice of animals. City law prohibits killing animals IN religious practices.

a. Unanimous Ct found law directed at religion so anti-belief (prohibited conduct but ONLY when associated with religions practice – not like kill animal to eat, etc.) – Applied SS
i. No sub state interest, or narrowly tailored ( FAILS SS

D. Inbetween Free Exercise and Est Religion Clauses

1. Locke v. Davey (2004) – St scholarships for a lot of majors but NOT if pursuing a divinity degree. Could get it if going to religious school but not if religious major there.
a. State funding of religious training
i. Permitted under Est Clause 
· not under originalist theory but under current “accommodation” doctrine ( gvt may accommodate and recognize role of religion in US (current doctrine, not an earlier approach)
ii. So this funding does not vio Est. Cl. (permitted) BUT is Not Required under Free Exercise Cl ( Play on the Joints to resolve tension between 2 cl
iii. However, under both cl, if Gvt provides then may not prefer one religion over other. 
· So can’t provide funding for jews and say but not for muslims (no sect preferences) AND Gvt can’t favor religion over non-religion ( can’t say provide money only for religious training and not for other training.
b. 
Smith is not controlling in funding cases (Smith is controlling on regulation cases)

i. No burden on the practice of religious beliefs as in Smith
c. Review
ii. Lack of funding for religious training (provide funding from everything but the rel training ) is not a burden on religious practices as it was in the Smith case.

iii. State had Sub int for not using tax dollars for these purposes

d. Compare SDP – No positive right to state benefits
e. Compare EP – What is the line of discrimination?

2. Free Exercise & the Military

a. Gillette v. US  (1971) – FE clause did not require religious exemption from the draft
b. Goldman v. Weinberger (1986) – FE cl did not req military to allow wearing of Jewish hats 
E. Statutory Responses to Smith – how congress responded to smith
1. Smith is MAJOR change in FE of speech ( if gvt is reg a rel practice and the reg is aimed at conduct rather than belief – then not a free exercise prob.

2. Congress was very upset about this b/c 
a. Changed the approach of the FE cl dramatically – previously looked at if burdens rel practice. 
b. Under smith sup ct said we don’t care how burdensome law is on particular practice. (Smith case was HUGE burden)
3. Congress responds with fed law ( Religious Freedom Restoration Act (1993)
a. RFRA provides fed statutory right to free exercise that goes beyond consti right to free exercise b/c the consti one only protects the belief side of it while statutory one protects the belief AND the conduct side. 
i. SS applied even if no violation under Smith
ii. Statutory COA on any law that effectually burdens a religious practice
iii. Under RFRA Smith GETS the ins
4. Note: Here, Congress created a new right that is not in consti – a statutory right, not a consti right!
a. Ex) Congress does this all the time ( congress passes civil rights act ( stat right to non-discrim even though no conti right to non-discrim to private actors.

5. Held RFRA unconstitutional in Boerne v. Flores (1997) (see below)
6. So then congress responds with ( Religious Land Use & Institutionalized Persons Act (2000) ( congress trying to est again meaningful scrutiny for laws that burden religious practice.
a. RLUIA is similar to RFRA but based on spending clause
i. 6th Cir invalidated as benefiting religious needs only
ii. S Ct. reversed, holding accommodation of religion ok even if other const’l rights not similarly accommodated

F. Establishment Cl

1. Est Cl [1st Era] – Strict Separation
a. Strict Separation – does not mean that gvt could adversely treat religion but that just couldn’t give them benefits.

i. Everson v. Bd. of Ed (1947) – 1st amm has erected a wall between church and state.  That wall must be kept high and impregnable.”

· No state church; No funding/preference for religion or religious sects; No forced or prohibited beliefs or observances; No gov’t participation in religious affairs

2. Establishment Clause [2nd era] - Neutrality
a. Moved into Neutrality – Gvt can’t favor 1 sect over another (“Sect preference”) or religion over secularism
b. Gvt must minimize any encouragement or discouragement of belief/disbelief observance/non-observ to make sure Non-adherents feel excluded from political community

i. Could not encourage any rel involvement at all! Had to be completely neutral.

c. Early test: No Endorsement of Religion

i. Can’t be gvt’s purpose to promote religion

ii. Also invalid if effect is to advance religion (So even if unintended)
d. This was then superseded by “accommodation” doctrine

3. Establishment Clause [3rd era ( current era] - Accomodation
a. Accommodation – more tolerant of gvt involvement

b. Sup Ct – Gvt should recognize role of rel in society and accommodate its presence in gov’t

i. Huge shift away from strict separation principles

c. Prohibits only

i. Literal “establishment” of state religion, or

ii. Coercion of religious participation – can be subtle coercion. diff views on what coercion means:
· Narrow view (Scalia) (min view): only direct coercion (taxes, penalties for non-observants)
· Broad view (Kennedy): includes things as subtle coercion (school prayer)
· More justices prescribe to this one

d. Even with doing broad view, gvt can still provide assistance to rel – Permits gov’t to indirectly promote religion
i. This theory is preferred by rel conservatives, since it allows for religion in public life
ii. Ex) Can giving some money – so long as positive adherence then meets this

4. Town of Greece v. Galloway (2014) – Sup ct has long allowed non-denom (not favorin one of another) prayers at gvt events. Here the prayers were principally Christian prayers at Town Council Meetings. D complain that doing particular religion rather than abstract.

a. Background – Tradition of non-sectarian prayer in Congress
b. Holding – Turned argu on head ( if we tell Greece that must mix it up that would be dangerously close of enforing a particular orthodoxy on Greece.
i. Limiting subject of prayer is dangerously close to infringing on the rights of clergy.  
c. Ct held that Greece does not favor one religion 
i. But really it does favor folks that happen to be of that religion and b/c town is predom Christian then these prayer rep a maj view.
· Usually ALWAYS go against the maj when ct enforces Rights
· So this is diff than what we have seen in other rights cases – here ct’s holding is exactly what the maj wanted. Merely representing the maj.
d. Unsure if decision would have come out diff way if it was a Muslim community
i. Note: all sup ct justices in this case are roman catholics…

5. Takeaway – this case marks the outer boundary of accommodation 
V. Civil Rights Enforcement
A. 13th Amm
1. Victory of Civil War led to 13th Amm 

a. Sec 1. – Abolish slavery and involuntary servitude and 
b. Sec. 2 – “Congress shall have power to enforce this article by appropriate legislation.” 
i. Sec. 2 was the N&P cl basically for 13th amm which allowed Congress to pass Civil Rights Act of 1866 to enforce 13th amm.
2. Civil Rights Act of 1866: Congress prohibits “black codes”; Johnson vetoes – not authorized by Sec. 2
a. Congress responded by overriding the veto; Enacting the 14th Amendment (b/c nagging doubt that Johnson was right and the CRA of 1866 did go beyond Congress’s Sec. 2 Power to enforce 13th amm); and Impeached Johnson
B. 14th Amendment 
1. Sec. 1 (4 provisions describing 4 diff rights): birth right citizenship, P/I, DP, EP
2. Sec. 5: Congress shall have power to enforce by appropriate legislation, the provisions of this article
a. Same as Sec. 2 of 13th amm. Like main N&P cl.
b. BUT leg is limited to the 4 rights in Sec
i. Who gets to decide what 4 prov mean in Sec. 1? ( Sup. Ct. (Judicial Review); Congress can interpret but won’t be binding. 
3. Main Question – What extent is Congress’s power under Sec. 5 limited by Sup. Ct’s interp of Sec. 1? 
a. If sup ct gives us a narrow list under Sec 1, can congress expand us this list?

b. If sup ct gives us limited DP rights or very FEW suspect classes can congress (using sec. 5 power) create rights for those non DP rights or for those disabled?

i. If sup ct says disabled class is not suspect class so any law discrim against them need only survive RB, can congress creates a statutory right that protects disabled?

ii. Note: Congress would be creating new statutory rights not new consti rights.

4. Answer – NO CONGRESS CANNOT CREATE ANY NEW RIGHTS AT ALL.
a. Sec. 1 of 14th amm contains self executing rights (don’t need further leg to make it law, the ct can enforce section 1 rights even if congress has done NOTHING at all)

b. So to bring consti claim on rights in 14th amm Sec. 1 – you don’t need to have statutory authority b/c consti rights are self-executing. The court can ENJOIN a vio of those rights without need of any statutory additions or help. 
i. NO stat is needed to turn those rights into domestic law, they ARE domestic law!

5. But what are the Remedies that a ct can provide if vio consti? McCulloch & Gibbons & Brown ( inj.

a. Although these are self-executing rights, the only remedy ct can do is enjoin the consti vio by inj. That’s it. Inj relief is self-executing but DAMAGES relief is NOT.
i. Ex) If cops vio your prop w/o warrant (5th amm) ( only remedy ct can give you is to enjoin vio or prevent fruits of vio (so enjoin brining that evid into ct)

6. What congress can do with Sec. 5 Power ( Add remedies to when your consti rights have been vio 
C. Civil Rights Cases (1883)

1. 14th amm gives MUCH GREATER amout of rights and congress REPASSES CRA under sec. 5 of 14th amm (CRA of 1868 and adds to it in 1870) 

2. Then comes Election of 1876.
a. Tilden (D-South) v. Hayes (R-North) - Tilden wins pop and seems to win electorate but Hayes challenges 5 of Tilden’s’ electors. Congress appoints commission to resolve challenge and they tie so then put 5 members of the sup ct on the commission ( Bradly (Sup Ct Justice) came up with the Great Compromise of 1876 – Will vote for Hayes in exchange for R in congress repealing the reconstruction act (CRA) Hayes pres. And did not repeal it. 

b. But Bradly able to repeal it himself by declaring it unconsti b/c invaded st rights b/c passed many CRA that prohibited private discrim and held that was beyond Sec. 5 Powers.
i. So basically South won civil war

3. Reconstruction laws were invalidated, congress sec. 5 powers were redeuced

4. Rights vs. remedies – Distinction between Congress adding new rights v. Congress adding new remedies for the vio of rights that ct has found to be in Sec. 1. Civil Rights cases prevented Congress form adding new rights, just can add new remedies.

a. Congress can add non-self-executing remedies (like damages – req statutory authorization)

b. Most long standing civil rights law has been one that provided dam remedy for vio of consti right. ( Section 1983 remedy says that if state official has vio a consti right in addition to inj relief, ct can also award damages. (statutory authorizing damages)
i. Only against state actors and not fed actors

ii. So if you bring consti claim (like a DCC claim) against state official and prevail on the merits, ct can order you inj relief AND dam.

c. Other statutes ( Section 1988 ( Statutory Authorized att fees 

5. No Civil Rights law from 1883-1964 but Civil Rights Cases eroded in late 1960s. And during that time, Sup. Ct signaled that was relaxing (maybe overrule Civil Rights Cases) and maybe ready for Congress ot create new rights under Sec. 5.
a. Rome v. US ( prosecution against KKK for vio right to travel. Sup ct said that prosecution can go forward. 2 ways to read this.

i. Right to travel is one of the few consti right (like slavery) that can be enforced against a private party OR

ii. Congress could in fact use sec. 5 power to reach private actors.

D. City of Boerne v. Flores (1999) – Church wants to build extension, must obtain permit from city, Church denied permit and brings claim under RFRA 
1. Free Exercise background: 
a. Cantwell v Connecticut (1940) – FE cl can be brought v. st via “incorp” through 14th Amm
b. Sherbert v Verner (1963) – SS applies where purpose or effect of a law is to burden religion exercise (even indirectly) [this was in effect until Smith]
c. Smith (1990) – Inidan uses peyote for religious practice; prohibited from unemp ins
i. Sup Ct. ignores Sherbert and held that mere effect of a law that burdens rel execise is not a free exercise prob, must be its purpose. State law must be aimed at religion to trigger Free Exercise Cl.
ii. Current std for FE Clause
2. Congress enacted RFRA to try to overrule Smith and reinstate Sherbert, creates a statutory COA and req SS whenever any law, enacted at any level of gvt, sub burdens rel practice, regardless if neutral
a. Here, bringing stat COA; not a consti COA b/c his stat right is that the zoning code of city is not directed at rel exercise (generally applicable law) but this law makes it hard for them to do their work – burdens him and his rel exercise so under RFRA city’s law must satisfy SS
3. HOLDING: RFRA exceeds Congress’s power by creating a new right, not just a remedy ( this holding resurrects Civil Rights Cases 
a. This creates a new statutory right (remember Congress can’t make new consti right) to be free from state burdens on your religious exercise
b. One exception to rule that cannot create a new right:

i. Congress may act “prophylacticly;” to prevent imminent Sec. 1 vio from occurring

4. Ct gives a Complicated Test to decide if Exception Applies so that Congress can enact laws under Sec. 5 – They must be Congruent and Proportional to Sec. 1 Violations

a. Congruence: relation between MEANS used and ENDS to be achieved (strongly related to risk of Section 1 violation)
i. ENDS must be to remedy or prevent constitutional violation
ii. MEANS must be designed for the ENDS (for that purpose only); cannot be designed to create substantive rights. 
· No Sec. 5 remedies for harms not actionable under Sec. 1
· Congress cannot create suspect classes or give rights to classes that sup ct has not Identified as a suspect classes under EP cl.

· No Sec. 5 remedies for non-suspect discrim or private acts, or state laws that don’t violate SDP
· RFRA is NOT congruent with the FE cl as incorp through 14th amm 

· B/c FE cl (smith) said only laws that target religion get SS
· RFRA says SS if just burden free exercise
· Therefore, exceeds congress power and is unconsti

· Boerne law requiring Church to apply for permit does not violate Est. Clause, so it is substantive
· Laws Invalid under Sec. 5 Laws:
· VAWA – Maj of VAWA unconsti b/c:
· Section 1 of 14th amm creates no COA v. private parties so congress cannot create COA under Sec. 5 

· No remedy against athlete b/c private party

· No remedy against state (university) for failure to act b/c there are no positive rights in Sec. 1 so congress can’t impose COA for failure to protect (positive right) when School had no obl to protect
· ADA: disabled are not a suspect class so maj of ADA uncsonti b/c:
· Congress can’t provide disabled any special protection under sec. 5 b/c no special protection under Sec. 1.
· VRA: pre-clearance violated States’ Rights (15th amm Sec. 2)
· Sec 2 here same as others ( N&P of congress.

· This went beyond congress’s enforcement powers under the 15th amm.

b. Proportionality: the scope of the means used must relate to degree of constitutional violation (or threat) and go no further (scope related to degree of section 1 violation) 
i. Sanctions can’t go far beyond judicial remedy for Section 1 violation
ii. Since Congress is confined to “remedying” (and preventing) unconstitutional state action, there must be a record of such
· Must provide record to shows that states likely to vio Sec. 1; otherwise fed stat would not be designed to prevent a vio but to make a new right
5. Take away
a. Boerne Test above AND

b. Sec. 5 of 14th amm (and Sec. 8 of CC) doesn’t do very much b/c Sup. Ct has read the sections very narrowly. This shrinks Congress’s power.
c. Protection of civil rights under 14th Amd

i. Exclusively a judicial function

· Not for Congress to determine if law is “appropriate”
· Compare treatment of N&P clause 

ii. As Sec. 1 diminishes (e.g., intent, state action), so too does Congress’ power to protect civil rights

· Coupled with expansion in state sovereign immunity (limiting fed power in this way increases state power.
E. RFRA Exception Through Burdensome Federal Laws
1. Burwell v. Hobby Lobby (HL) – 2014 – RFRA (held mostly invalid under Sec. 5 in Boerne b/c can’t hold v. st laws) but still valid as a restriction on other fed laws) case against the ACA (federal law) uses taxing power that imposes obl on private employers. HL says that ACA imposes burden on rel practices b/c it makes them provide BC to employees which is against their rel belief. 
a. Notes:
i. RFRA is still valid v. fed laws (just not against state laws) so not effected by Boerne 
ii. This is solely a question of statutory interpretation! NOT a consti case! Congress created a statutory obligation under CC and Tax Power to req employers supply BC to employees BUT RFRA is being treated as an exception to that for employers with religious convictions against providing this to employers
· Trying to reconcile to federal stat here – looks like consti case but NOT!
iii. Diff from other cases b/c here it is a federal law imposing the burden NOT a state law. W/ state law there is the incorporation issue – how do we put a vio of FE cl onto states? We incorporate it through the 14th amm and create laws via Sec. 5 of 14th amm. Well held that RFRA was an overreach of Sec. 5 therefore, cannot bring such statutory COA against states. However, not an issue in fed so go for it.
iv. SS Std under Pre-Smith Applies!
b. Does RFRA limit Obamacare (ACA) regulations on HL Employer?

i. Question only of statutory interpretation 

ii. Applies pre-Smith SS to any fed law that “substantially burdens” religious exercise

2. Zubik v. Burwell  (2016) – Commercial Bus owners who have religious objection to give certain benefits to employees (benefits req by fed law). 

a. Posture of this case is religious freedom for business owners.
b. Religious exemption under RFRA from generally applicable regulations. REMEMER this is b/c statutory COA against fed gvt (no sec. 5 issue here)
c. Seen this a lot ( bakery owners who didn’t want to make cakes for gay marriage, etc.
3. How far does this go? ( How far can religious conviction of owners of commercial enterprises serve as an exception?  ( Struggle over religious freedom v. non-discrim
4. Does RFRA allow religious owners (owners with religious convictions) of commercial businesses that are open to the public an exemption from anti-discrim laws from other fed civil rights stat
a. Could owner of Ollie’s BBQ or the motel say that their religious conviction is that we don’t serve gays or backs and to order us to do so would vio RFRA?

i. EP cl does not prevent Ollie’s BBQ from refusing to serve blacks.

· The rights that minorities have against bus are federal statutes (CRA)

· Does Burwell hold that RFRA limits CRA?

· If RFRA is an exemption to fed stat ( who has the higher claim?

· Rel observance of bus owners (saying CRA imposing burden on their religious) OR victims of discrim (claim under CRA)
b. Remember though – that just b/c RFRA applies, does not mean that the gvt would not survive SS. Still could…
5. Religious Exemption from General Law? Pursuant to RFRA, not Free Exercise Clause
6. Takeaway on Civil Rights Laws
a. Religious liberty v. other civil rights issues
b. We know congress’s sec. 5 powers has been greatly restricted (Morrison)
c. Congress ability to help via CC is also restricted (Morrison). 
i. VAWA ( gender vio has no relation to commerce
d. States rights are extended
�Manheim:





So is the question of is there a right and remedy basically asking about standing? We just hadn’t covered it yet?





(Case is more about judicial review and political question (ist justiciability doctrine and invoked here)





Steps of talking about “jur” was more about what consti means





�Check with Manheim!





Two parts on same rule – Congress cannot do Special Regulations on States:


Reno ( nv says this law only applies to st (single out st for adverse treatment – suggestion) but ct said no applies to AAA too ( this was a suggestion


- Then also specialized to indiv state (Yucca Mountain was argued in congress)





- These are suggestive b/c not part of any holdin but cts will likely hold this way





Ct wants to get back to National League Cities – b/c if Garcia  doesn’t apply…then in that area of v. 2 (no fed reg on states themselves)





So national League is overruled but there are exceptions to Garcia…





Us going back to new federalism


�What other “plenary powers” does fed gvt have?








- so yes fed gvt has plenary power over foreign affairs but that powr is divided amongs congress and president





Pres does not have plenary power (what said in Gramendi is wrong) but does have exclusive power (unilaterial power) in some areas like accepting ambassadors. So when acting in this area then even if congress silent = Zone 1a and even if Zone 3 pres says that’s my power and not yours so might pass





Regan – ex of this in Iran. Monetary something power and ct said yeah pres power so can do even without congress’s approval (exec agmt)





Garamendi builds on zone 1a





Here with foreign affairs ask same as in DCC – is st directly regulating foreign affairs (if yes then not okay) however st can act within their police power and incid effect foreign affairs.





Bond – clear statement rule for implemingting treaty. If going to use tr as source fine, then we want it that treaty to say will preempt st law. This is not enhancing st power, just saying fine have the power but be clear about it (like national league cities). So this is still valid rule.


�Ask Manheim. Is Garamendi an example of this?





Valid – zone 1 or zone 2 permitted





Disfavors implied preemption by exec





Exec agmt – w/I pres unilat power (settlement of foreign affairs - Guaramendi) then can have domestic effect





Medelin is not unilat power (criminal) so non-self-executin tr = no domestic effect until leg





Unilat power is in zone 1a


�So presumption against preemption if trad st power but can still be preempted if find express or implied preemption which shows congress’s intent?





Check with manheim that that is right.





Neg preemption –  preclusion





Implied matters – can overcome presumption…if congress makes clear in implicit way that meant it to preempt.





Express matters – wouldn’t be an issue with presumption. Just do so with ambigious stat. However, default rule can be overcome by party showin clear congress purpose etc.


�I think this is indirect but treated as direct b/c protectionist law…but your slides have it under direct.





Direct, and discrim -  both economic protectionism laws (not undue burden)





See the test as a 3 part test direct, intent discrim, and undue burden


�Bree: Flow chart of DCC has like presumptions of inten or unintne ask manheim if want us to know and apply those?





I don’t know how to for some…





Yes make sure to know it – 


We care about purpose. Can prove purpose same as EP – on face or through leg, history smoking gun, likely not disparity though.





Don’t care if it turns out discrim later on b/c no purpose.





�Do we apply SS?





I thought inten discrim was direct regulation which was just precluded.





�Ask if need to know





And if we do then what does 1 mean – are these all diff ways of taxing or what?


�So durational residency req are okay as long as reasonable?





I’m confused as to residency requirments. 





So can have bona fide residency req where can discrim v. non residents.





But can you have durational residency req? ( knocked down in Saenz  and Maricopa. Saenz said cant divide in to long and short res…well wouldn’t any durational res req do this?





�Diff from SS?


�You said protected now but isn’t it half/half





Also you have chart bit differently…which way do you want us to know it? Class/slides or chart?


�I took out the Digression on the vagueness doctrine on page 24 of notes Nov. 9. Need it?


�Can we just apply the normal language of S – imp, and sub related


�Do we apply this currently b/c it is the test of neutrality (2nd era) and under current era just says  coercion or actual est
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