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I. The Federal Judicial Power

A. 3 Approaches

a. Theory: general method and/or set of ideas for approaching a legal problem

i. Example: Originalism – a theory of constitutional interpretation 

b. Doctrine: rules that guide decisions in particular legal cases
i. Example: Strict Scrutiny – a test applied to racial classifications is settled constitutional law doctrine 

1. Settled rules is not the same as correct rule (s. dissenting opinions)

c. Political Ideology: political preferences, i.e. positions and beliefs about gov’t
i. Example: Personal identification as liberal or democrat

B. The U.S. Constitution

a. The Structure

i. The Original Constitution
1. Article I: The Legislative Branch
a. Creates Congress, i.e. House of Reps. & Sentae

b. Defines the method through which a measure may be enacted into law
c. Enumerates the powers vested in the national government
1. Tax & Spend (general welfare + common defense)
2. Commerce
3. Powers over War
4. Necessary & Proper Clause
d. Imposes certain limits on the exercise of governmental power
1. Habeas Corpus
2. Protection of enslavement of blacks
2. Article II: The Executive Power
a. Creates the office of the President of the US 

1. Method of election 

2. Term of office 

3. Succession 

4. Impeachment 

b. Defines the powers of the President 

1. Vesting clause (all executive powers) 

2. Commander in Chief 

3. Pardons 

4. Treaty & Appointments (shared with Senate) 

5. Receive Ambassadors 

6. Take care that the laws be faithfully executed 

3. Article III: The Judiciary Power
a. Creates the Supreme Court 

1. Defines Court’s Original & Appellate Jurisdiction 

2. Exceptions Clause (Appellate) 

b. Provides for the creation of a federal judiciary (power to Congress) 

c. Vests the judicial branch with jurisdiction over certain “cases” and “controversies” 

1. Federal Questions, Diversity, etc. 

d. Provides rush to a jury in the trial of all crimes

e. Defines and limits crime of treason

4. Article IV
a. Full Faith and Credit 

b. Interstate Privileges and Immunities 

c. Interstate rendition of fugitives 

d. Rendition of Enslaved Persons to Slavers 

e. Admission of new states 

f. Congressional power over territory and property belonging to the US 

g. Guaranty Clause 

5. Article V

a. Amendment process 

1. Proposed by Congress (2/3 of each House) 

2. Convention (on petition of 2/3 of the states) 

3. Prohibited any amendments to end trade of enslaved persons until 1808 

4. State equality of suffrage in Senate guaranteed 

6. Article VI

a. Acceptance of previously incurred debts

b. Supremacy Clause

1. Federal law is SUPREME to ALL State law

c. Oath of Office (no religious test)

7. Article VII

a. Ratification Process

1. 9 states ratified by 1788

2. All 13 states ratified by 1790

ii. The Bill of Rights (1-10)
1. 1st Amendment (speech, religion) 

2. 2nd Amendment (right to bear arms) 

3. 3rd Amendment (quartering of soldiers) 

4. 4th Amendment (search and seizure)

5. 5th Amendment (due process, takings) 

6. 6th Amendment (speedy trial, impartial jury) 

7. 7th Amendment (civil jury) 

8. 8th Amendment (bail, cruel & unusual punishment) 

9. 9th Amendment (unenumerated rights) 

10. 10th Amendment (reserved powers) 

iii. Post-Civil War Amendments (13-15)
1. 13th Amendment (slavery prohibited)

2. 14th Amendment (citizenship, DP, EP, and PI) 

3. 15th Amendment (race/ vote) 

iv. Other Amendments

1. 16th Amendment (income tax) 

2. 17th Amendment (direct election of Senate) 

3. 19th Amendment (sex/ vote) 

4. 25th Amendment (Presidential succession) 

5. 26th Amendment (age/ vote) 

b. Four Major Functions

i. Establishes National Gov’t
1. 3 Branches

ii. Divides Power

1. Separation of Power

iii. Determines Relationship btw/ federal gov’t and states

1. Federalism

iv. Limits gov’t power

1. Protection of individual rights

a. Very few individual rights in original constitution as federalists did not think they were necessary b/c federal gov’t had limited power and by listing individual rights inferred that federal gov’t had unlimited power 

b. Federal gov’t cannot act unless power is listed

2. Federal action must show that constitution grants that power

a. States have general power unless constitution says otherwise
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C. The Federal Judiciary Power

a. Case Marbury v. Madison

i. Essential Facts
1. P Marbury was appointed Justice by President John Adams at the close of Adams’ presidency
2. New President Thomas Jefferson refused to fully finalize Adams’ appointments of Marbury
3. Relying on the Judiciary Act of 1789, Marbury then brought an action in the United States Supreme Court against D James Madison, Jefferson’s Secretary of State, seeking a writ of mandamus to compel him to finalize Marbury’s political appointment
a. A writ of mandamus is a command by a superior court to a public official or lower court to perform a special duty, i.e. said to give Court original jurisdiction
b. Conflict btw/ Judiciary Act of 1798 & U.S. Constitution: Article III says court only has original jurisdiction over appointments of ambassadors, public consuls, and appellate jurisdiction over all other appointments
ii. Issue #1: Does Marbury have a right to the commission?
1. Held: Yes, all appropriate procedures were followed (i.e. commission signed by President)

iii. Issue #2: Do the laws afford Marbury a remedy?
1. Held: Yes, Marbury is entitled to a remedy under federal law
a. Appropriate remedy depends on whether Marbury is merely a political agent of the President, or whether his commission has the effect of giving him a specific duty assigned by law
1. If Marbury is merely a political agent, he is not entitled to a remedy
2. If Marbury was deprived of his ability to fulfill a duty assigned to him by law, then he is entitled to a remedy for that deprivation
b. Marbury was appointed by a legal act of the President. 
1. He was given legal title to the office of Justice of the Peace for the duration of his appointment
2. Madison’s refusal to finalize Marbury’s appointment interferes with Marbury’s legal title
iv. Issue #3: Can the Supreme Court issue this remedy, i.e. is mandamus an appropriate remedy?
1. Held: The Judiciary Act of 1789 is unconstitutional because it seeks to expand the Supreme Court’s original jurisdiction and therefore jurisdiction over Marbury’s claim cannot be exercised
v. Judicial Review Power
1. Judicial review over legislative actions

a. Congress cannot expand original jurisdiction of SCOTUS
b. Judiciary Act of 1789 is unconstitutional
2. Judicial review over executive actions
a. Political Question Doctrine
1. Political Actions, i.e. discretionary actions, cannot be reviewed b/c President has power under Constitution (e.g. power to pardon)
2. Non-Political Actions, i.e. non-discretionary actions, can be reviewed
3. Judicial review over legislative actions  
D. Judicial Review of State Actions
a. Case Martin v. Hunter’s Lessee
i. Essential Facts

1. Two conflicting claims to certain land in State of Virginia 
2. Virginia Court of Appeals rules in favor of Hunter, thereby in favor of state’s authority

ii. Issue: Does the federal treaty control and can the Supreme Court review state court judgements?
iii. Held: Yes, the Supreme Court can review state decisions
iv. Rationale

1. The Constitution presumes that the Supreme Court can review state court decisions

2. Congress is given discretion to create lower courts to review state decisions, but it did not, so it’s left to the Supreme Court
3. Supreme Court would be powerless to hear any cases except if based on original jurisdiction 
4. States jealousies and prejudices may obstruct the regular administration of justice 
5. State judges get elected and have more financials at stake whereas Supreme Court judges do not have any bias there
6. Review necessary to create uniformity in the interpretation of federal laws
b. Case Cohens v. Virginia
i. Held: Criminal defendants can seek Supreme Court review when they claim that their conviction violates the Constitution

ii. Rationale: State courts could not be trusted to adequately protect federal rights as in many states the judges are dependent for office and for salary on the will of the legislature

c. Case Cooper v. Aaron

i. Essential Fact: After federal district court ordered desegregation of the Little Rock public school, the state disobeyed the law claiming it was not bound to comply w/ judicial desegregation decrees 

ii. Held: Federal courts have the authority to review that constitutionality of state laws and the actions of state officials

iii. Rationale: Article VI of Constitution makes it the supreme law of the land, every state legislature and executive is committed by oath to support the Constitution ( invoking holding of Marbury v. Madison
iv. Side Note: State of Arkansas adhered to court order b/c of President Eisenhower’s order ( Judicial Power depends on Executive Power ( Actual enforcement of law by president 

1. Note: Court retains its power to the extent that the executive respects the court’s power, e.g. President Jackson who did not comply w/ a court order
E. Methods of Constitutional Interpretation
a. Sources of Constitutional Interpretations
i. Primary
1. Text of the Constitution
2. Original Constitutional History
3. Overall Structure of the Constitution 
4. Values 
a. D.C. v. Heller illustrates use of primary sources 
ii. Secondary
1. Judicial Precedent
b. Methods of Constitutional Interpretation

i. Originalism: judges deciding constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the written Constitution – if constitution is silent, up to legislature (need for an amendment)
1. Specific Intent: Actual intent of the frames of constitution, i.e. being able to bring the framers back from dead and ask them what they meant (Séance to literally ask framers what they mean)
2. Modified/Abstract Intent: what framers would have intended if the modern question was posed to them
3. Original Meaning/Understanding (Scalia): what individuals of the time understood the constitution to mean at that time based on historical practices and understanding of the time, i.e. merely look at a dictionary of that time for its meaning and not to framers’ intent
a. Meaning is fixed and unchanging until it is amended
ii. Non-Originalism: courts should go beyond that set of references and enforce norms that cannot be discovered within the four corners of the document, i.e. evolving interpretation 
1. If Constitution is silent, permissible for Court to interpret rights not expressly stated or clearly intended
c. Case D.C. v. Heller

i. Historical Background
1. Continuous debate over meaning of second amendment

2. U.S. v. Miller: 2nd amendment limited to safeguarding possessing of firearms for militia service
ii. Essential Fact

1. Constitutionality of a 32-year-old D.C. ordinance that prohibited possession of handguns and imposed significant restrictions on long guns 

iii. Majority Opinion – Justice Scalia

1. Two Clauses

a. prefatory clause: “a well-regulated Militia, being necessary to the security of a free State”
1. “Militia” = all able-bodied men
2. “Security of a free state” = security of a free government
i. One reasons for 2nd amendment is to protect individuals from federal gov’t being tyrants and taking all of their arms

b. operative clause: “the right of the people to keep and bear arms, shall not be infringed”
1. all the people, not just militia (Other amendments used “people” to talk about all the people)

2. 1773 dictionary definition of arms = weapons (original meaning)

3. Historical documents from that period of time → “arms” not just used in military context
c. Relationship of Clauses: 2nd amendment was created in express reaction against England’s tyranny
1. Every person needed to be personally armed in order to protect themselves
2. All people had guns back then, so they would never create a right that must be read in connection with keeping a militia
3. Carry guns for self-defense and hunting 
2. Textualism: Prefatory clause cannot operate to limit an operative clause 
3. Original Meaning Originalism: looked at history pre-Const., drafting, post ratification interpretation and practice
4. Evolutionary: post-Civil War African-American right to bear arms 
5. Precedential: Distinguishes US v. Miller saying that the case merely focuses on the types of firearms to be carried not the right itself  
6. Not an absolute right as far as who can carry a gun and what kind of guns can be carried 

iv. Dissent – Justice Stevens

1. 2nd amendment creates a right to have firearms for the purpose of militia services

2. Textualism: Based on language in Const. (definition of Militia) 
3. Originalism: binding authority to the text of the Const. or the intentions of its adopters (framers), i.e. specific intent of the framers 
4. Precedential: US v. Miller – doesn’t think its distinguishable  
v. Dissent – Justice Breyer

1. Doctrinal Analysis: Reasonableness test should be used and thus D.C. ordinance was reasonable in light of handgun problems in U.S.
2. Pragmatic Judging: looked at empirical evidence and situation in DC; used values to fit it with society’s evolutionary values; used statistics to argue there is a legitimate reason to regulate firearms 
F. Justiciability Doctrines
a. Prohibition Against Advisory Opinions 
i. Supreme court cannot be asked to advise on issues
ii. There has be an actual dispute adverse litigants
iii. Some change/some effect by the decisions outcome has to be reached 
b. Standing: Question of whether plaintiff has a right based on 3 elements
1. Injury: must be concrete, particularized, and legally cognizable harm to the plaintiff
2. Causation: plaintiff’s injury must be fairly traceable to action taken by the defendant 
3. Redressability: relief sought must cure P’s injury and must be tied to remedy sought
ii. Standing cannot be asserted on behalf of 3rd party unless 3rd party cannot assert their own right or there is a special relationship 
c. Ripeness: cannot bring a case that is premature (too soon)
d. Mootness: a live, ongoing controversy must be presented 
i. Exceptions
1. Capable of repetition
2. Voluntary Cessation (i.e. D stops something P is suing for and court stops the case but an official ruling was never made)
3. Class Actions 
e. Political Question Doctrine
i. Question of whether it affects individual rights, if not, then not reviewable 
ii. Certain allegations of unconstitutional government conduct should not be ruled by federal court even if all jurisdictional elements are met, but constitutional interpretation should be left to president and Congress, i.e. deemed to be inappropriate for judicial review 
iii. Example: Challenges to impeachment process

1. Case Nixon v. United States

a. Held: Impeachment of federal district court judge per language of Article I demonstrates a textual commitment of impeachment to the Senate 
1. Judiciary will not review the Senate’s use of a committee to hold a hearing and make a recommendation on impeachment 

b. Rationale: Framers saw impeachment as the only legislative check on judges and judicial involvement would undercut this independent check on judges
II. Early Interpretations of the Original Constitution, Bill of Rights, and Civil War

Amendments
A. Applying the Bill of Rights to the States
a. Case Barron v. City of Baltimore

i. Essential Fact: P Barron sued the city for taking his property w/o just compensation in violation of 5th amendment 

ii. Issue: Does the takings clause of the 5th amendment apply to the city?
iii. Held: The Bill of Rights is a restriction of federal actions, not state and local conduct, and Barron did not raise a federal claim
1. If the framers had intended the Bill of Rights to apply to the states, they have declared this purpose in plain and intelligible language

iv. Incorporation Clause of 14th amendment

1. Bill of Rights does not directly limit power of state governments

2. Through the doctrine of incorporation (due process) all of the bill of right have been incorporated into state constitutions

a. Hypo #1: If FBI (federal agency) w/o warrant searches your home, they have violated 4th amendment 

b. Hypo #2: If LAPD (state agency) w/o warrant searches your home, thereby have violated the due process clause inherent in the 14th amendment, specifically here the liberty provision (i.e. the 4th amendment has been incorporated into state law by virtue of the 14th amendment)
B. Early Federalism, Substantive Due Process Issues, and the Protection of Slavery by the Constitution and the Supreme Court
a. Early Federalism
i. Concept: Division between federal and state legislation, where issue is that certain federal laws clash w/ state ones
1. Case Prigg v. Pennsylvania
a. Essential Fact: Pennsylvania among other Northern states were protecting escaped slaves 
b. Issue: Is the Pennsylvania Law of 1703 constitutional, i.e. that slaves have right to due process before returned back to owner
c. Held: No, it’s unconstitutional. States cannot interfere with the return of fugitive slaves
d. Rationale
i. Right to enslave is property right in the original constitution 
ii. Pennsylvania law conflicts w/ Federal Fugitive Slave Act of 1793, which authorizes owner of fugitive salve to seize the slave and bring him/her before a federal judge to obtain a certificate of ownership
2. Case Dred Scott v. Sanford

a. Essential Facts: 

i. Scott, a slave owned in Missouri by Emerson, was taken to Illinois, a slave free state
ii. Once Emerson died, his estate was administered by Sanford, a resident of NY

iii. Scott sued Sanford claiming that b/c his residence was in Illinois (slave free state based on Missouri Compromise Line) he was a citizen and free person

b. Issue #1: Can a slave be considered a citizen and thereby sue? 

i. No, slaves are not citizens and thus no right to sue

c. Issue #2: Is the Missouri Compromise Line, constitutional, i.e. have a law which defines some states as slave prone and some not?
i. No, unconstitutional
d. Rationale

i. Originalism: When Constitution was ratified, slaves were considered subordinate and inferior class of beings w/ no rights and privileges, thereby cannot be citizens
ii. Federal law restricting the expansion of slavery into territories is unconstitutional because it violates the substantive property rights of slaveholders protected under the 5th Amend. due process clause 
C. First Interpretation of Reconstruction Amendments and 14th Amendment Privileges and Immunities Clause
a. 14th Amendment: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. Privileges and Immunities Clause: No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; Due Process Clause: nor shall any State deprive any person of life, liberty, or property, without due process of law; Equal Protection Clause: nor deny to any person within its jurisdiction the equal protection of the laws.”
b. Case The Slaughter-House Cases
i. Essential Facts

1. Action by state legislature, giving a monopoly to certain slaughterhouses
2. Butchers claimed this took away their right to property- economic ability and violated the 13th and 14th Amendments (i.e. equal protection clause, due process clause)
ii. Issue: Can the butchers assert rights under the 13th and 14th amendments and are these rights violated?
iii. Held: No, the 13th and 14th amendment solely protect former slaves – NOTE THIS HAS BEEN OVERRULED (!)

1. Equal Protection Clause – AFTER OVERRULING - Does not only protect slaves 
2. Due Process Clause Interpretation – AFTER OVERRULING - Protects a right to a person’s trade or profession
iv. Interpretation of Privileges and Immunities Clause – GOOD LAW
1. Very narrow interpretation 
2. The clause is not meant to protect individuals from state gov’t actions and not meant to be a basis for federal courts to invalidate state laws – “no such results were intended by the Congress…”
3. Rights under Privileges and Immunities Clause

a. right to assert a claim against the gov’t; transact in business with the gov’t; seek gov’t protection; share gov’t offices; engage in administering gov’t functions; right to free access to seaports
b. Note: all of these rights existed before the clause was adopted, yet, Slaughterhouse Cases interpreted the provision is a manner to rob it of all meaning, i.e. rendered a nullity
III. Scope of Federal Legislatives Power
A. General Principals 

a. General Rule: Congress may only act if there is express or implied authority in the Constitution, whereas States may act unless the Constitution prohibits the action
b. 10th Amendment: 2 Views
i. Old View: 10th amendment is just a reminder that federal government cannot exercise powers not granted by the Constitution (not to use on exam)
ii. Modern View: 10th amendment is a judicially enforceable limitation on federal gov’t that reserves certain power for States (use on step 2 of exam)  
B. General 2-Step Approach to Evaluating Constitutionality 
a. Step 1: Is the law enacted within the scope of Congress’ authority (power) under the Constitution?
b. Step 2: Does the law violate some other constitutional provision or doctrine? (i.e. SoP, BoR, federalism, 10th Amendment, EP Clause, DP Clause, 2nd Amend)?
i. Case McCulloch v. Maryland

1. Case illustrates that Congress is not only limited to express powers, but has also implied powers (however, still not unlimited power)

i. Issue #1: Is the power to create Bank of U.S. within scope of the authority given to Congress in the Constitution? Yes, under four arguments:
· (1) Historical Practice: First Congress enacted first bank

· (2) Ratification: The People ratified the U.S. Constitution and not the States and thus People are sovereign

· (3) Implied Power: There is nothing in the U.S. Constitution that excludes incidental or implied powers by not having the word “express” in the 10th Amendment + Constitution is not like a statute 
· (4) Necessary and Proper Clause: Congress may create laws it deems necessary and power to help carry out its enumerated power

· Necessary = convenient, i.e. it’s among the powers of Congress, not limitations & functions to expand Congress’ power
· Conclusion: Congress under its enumerated power has spending and taxing power and creating a bank is thus a necessary and proper “means” of raising revenue to carry out its power 

ii. Issue #2: Is Maryland law taxing Bank of U.S. constitutional? No. 
· Taxing could greatly impede the bank’s operation and even disturb its existence

· Marshall says that power to create the bank includes power to preserve its existence 

· Federal law is supreme over state law 

· Power of all the People cannot be controlled by a single state 
C. Commerce Power

a. The Commerce Clause
i. Art. I, sec. 8, cl.3: “Congress shall have power … to regulate Commerce with foreign nations, and among the several States and with the Indian tribes” 
b. 2-Step Approach

i. Step 1: Is the law enacted within the scope of Congress’ authority conferred by the Commerce Clause? 

1. Three Categories of Activity that Congress May Regulate
i. Category 1: the use of channels of interstate commerce

ii. Category 2: instrumentalities of persons or things in interstate commerce

iii. Category 3: local (intrastate) activity that affects interstate commerce 
c. Pre-1890s: Broad Definition

i. Case Gibson V. Ogden
1. Case illustrates that Congress can regulate a totally local practice (intrastate) as long as it affects the activity of another state 
i. Issue #1: What is Commerce?
· Commerce includes all phases of business, including navigation, i.e. intercourse between nations, states, etc.
ii. Issue #2: What is “Among the States”? 
· Among = intermingled with, i.e. Congress can regulate intrastate commerce if it had an impact on interstate activities, but not activities occurring solely within state’s borders
d. 1890s-1937: Limited Commerce Power

i. Many federal laws were invalidated as exceeding the scope of Congress’ commerce power or as violating the 10th amendment 
ii. “Dual Federalism”: Federal and state gov’t are separate sovereigns, with each having their separate zones of authority 

iii. “Among the States”: Congress can only regulate if there was a substantial effect on interstate commerce 

iv. 10th Amendment: Reserved a zone of activities to the state and that even federal laws within the scope of commerce clause were unconstitutional if they invaded that zone  

e. 1937-1995: Very Broad Federal Commerce Power

i. Case NLRB v. Jones & Laughlin

1. Essential Fact: National Labor Relations Act created a right of employees to bargain collectively, prohibited unfair labor practices, and established the National Labor Relations Board to enforce the law
2. Issue: Is the National Labor Relations Act within Congress’ Commerce Power? Yes. 

· Jones & Laughlin was part of interstate commerce by being the fourth largest producer of steel with factories in different states 
· Labor relations have a direct effect on commerce 

ii. Case U.S. v. Darby    
1. Essential Fact: Fair Labor Standards Act of 1938 prohibit the shipment of good made by employees who were paid less than the prescribed minimum wage 
2. Issue: Is the Fair Labor Standards Act of 1938 within Congress’ Commerce Clause power? Yes.
· The shipment of manufactured goods between different states is interstate commerce that Congress can regulate 
· Congress may regulate not only articles of commerce themselves, but also conditions under which they are produced, i.e. intrastate activity affecting interstate commerce 
· 10th Amendment does not limit Congress’ power, but rather is a reminder that all powers not given to the federal gov’t are reserved for the state
iii. Case Wickard v. Filburn

1. Essential Facts: 
· Under the Agricultural Adjustment Act, the secretary of agriculture set a quota for wheat production and each farmer was given an allotment
· Farmer Filburn while owning a small dairy farm, grew 461 bushels of wheat while the limit was 222 claiming that he grew wheat for home consumption

2. Issue: Is the Agricultural Adjustment Act within Congress’ Commerce Power? Yes. 
· Congress can regulate local activity, even if there is just production/consumption and not a sale 

· Consider the cumulative effect of the wheat on the market that has a substantial effect on interstate commerce, i.e. taken in the aggregate between all farmers 
· Point of act is to control the price of wheat (pro-farmer friendly policy)

· While P claims that the type of business is outside of Congress’ powers, that’s not relevant so long as there is some effect on trade (here price) or competition with the market (supply and demand): by growing his own wheat, Filburn decreases the amount of wheat purchased in the market (since he is not buying it) and negatively impact the price of wheat grown for interstate commerce
f. The Deferential Standard of Review per Wickard (Test)

i. “Whether Congress has rational basis to conclude that the activity considered in the aggregate has substantial effect on interstate commerce?”
1. Test is not whether there is an actual effect on interstate commerce, but rather whether Congress has some rational basis to conclude that there would (no economic data needed)

2. Under this test, it is difficult to imagine anything that Congress could not regulate under the Commerce Clause so long that it does not violate another constitutional provision 

g. Civil Rights Laws

i. The Civil Rights Act of 1964: Prohibits private employment discrimination based on race, gender, or religion, and forbids discrimination by places of public accommodation such as hotels and restaurants 
1. Case Heart of Atlanta Motel v. U.S.
i. Essential Fact
· Motel had a policy of refusing to provide accommodations to blacks
· Activity regulated is offering accommodations

ii. Issue: Whether Civil Rights Act of 1964 is within Congress’ Commerce power? Yes. 

· Applying the Wikard Analysis, you can regulate a hotel business that lies on the interstate highway, i.e. does not matter how of a local character the hotel has 

· Discrimination by hotels and motels impede interstate travel 

· Even if Congress’ motive is moral, that does not matter 

iii. Concurrence

· Other than using Commerce Power, courts should also be able to use sec. 5 of the 14th amendment to regulate the activity

· Problem is that there is precedent saying Congress cannot use sec. 5 to pass anti-discrimination or anti-accommodation cases  
2. Case Katzenbach v. McClung

i. Essential Fact

· A local restaurant in Alabama had refused to serve Blacks
ii. Issue: Whether Civil Rights Act of 1964 is within Congress’ Commerce power? Yes. 

· The restaurant itself has interstate connections, such as that 46% of its meat purchased annually comes from out of the state 
· More importantly, discrimination by restaurants cumulatively have an impact on interstate commerce: less interstate goods were sold, interstate travel is directly obstructed, and many new businesses refuse to establish there

h. Criminal Laws

i. Concept: Upholding federal criminal laws adopted under the commerce power
1. Case Perez v. United States

i. Essential Fact
· Title II to the Consumer Credit Protection Act prohibited loan sharking activities such as charges of excess interest, violence, and threats to collect debts 
ii. Issue: Whether the Consumer Credit Protection Act is within Congress’ Commerce Power? Yes. 
· It is rational for the Congress to believe that even intrastate loan sharking activities have a sufficient effect on interstate commerce 
iii. Dissent: If Congress can regulate this type of criminal crime, then what can Congress not regulate (irony)?
i. After 1990: Narrower Application of Commerce Clause 
i. Case United State v. Lopez

i. Illustrates Non-Economic Activity
ii. Essential Facts

· The Gun-Free School Zones Act made it a federal offense for any individual to knowingly possess a firm at a place that individual knows is within school zone 

· Lopez was a 12th grade student when he was arrested for carrying a concealed gun
· He was charged w/ violating the Gun-Free School Zones Act

iii. Issue: Whether the Gun-Free School Zones Act is within Congress’ Commerce Power? No. 

· Factor #1: Is the activity an essential part of larger regulations of economic activity? Here, not part of a bigger law. 
· Factor #2: Does it contain a jurisdictional element? The crime itself does not travel interstate.
· Factor #3: Are there any congressional findings (may help but not a determinative factor)? None here.
· Factor #4: Is the reasoning behind the regulation that links the intrastate activity to interstate commerce too attenuated (i.e. too many inferences have to be drawn)? Here, gov’t uses a cost of crimes reasoning approach (bringing guns to school affects interstate commerce by making it harder to learn which affects the productivity of workforce)
ii. Case United States v. Morrison
i. Illustrates Non-Economic Activity

ii. Essential Facts

· Violence against Women Act authorizes victims of gender-motivate violence to sue for 

money damages

· D was raped by football players while a freshman

· The players were not criminally prosecuted and even avoided sanctions at the university 

iii. Issue: Whether the Violence Against Women Act is within Congress’ Commerce Power? No. 

· Factor #1: Is the activity an essential part of larger regulations of economic activity? Here, none.
· Factor #2: Does it contain a jurisdictional element? No.
· Factor #3: Are there any congressional findings (may help but not a determinative factor)? Here, there were a lot of congressional findings as to whether violence against women affect interstate commerce, yet, case illustrates that these findings are not dispositive and that law was still struck down  
· Factor #4: Is the reasoning behind the regulation that links the intrastate activity to interstate commerce too attenuated (i.e. too many inferences have to be drawn)? Here, a lot of inferences have to be drawn that traveling of women and engaging in business as a woman are linked to the regulation.
iii. Case Gonzalez v. Raich

i. Illustrates Economic Activity

ii. Essential Facts

· The Controlled Substance Act was passed to combat illegal drug use in the United States
· California enacted the Compassionate Use Act that allowed the use of medical marijuana within the state by persons needing it for legitimate medical purposes
· Plaintiffs were California residents who both legally used marijuana to treat legitimate medical issues
· Despite receiving approval from California state officials, federal agents seized and destroyed Raich’s marijuana plants
iii. Issue: Whether the Controlled Substance Act is within Congress’ Commerce Power? Yes. 

· Court applies Wickard rule
· Both regulations are part of a broad economic regulatory scheme 
· Growing marijuana at home, taken in the aggregate has significant effects on national illegal marijuana market 

· There is control of supply and demand here

· There is a rational basis for making that holding

iv. Non-Economic v. Economic Activities 

· Activity, unlike in Lopez or Morrison, is economic here

· Economic: Production, Distribution and Consumption of Commodities (definition)
· CSA regulates these economic commodities, for which there is established and lucrative interstate market 

D. Exam Analysis for Commerce Questions
a. Step 1: Is the law enacted within the scope of Congress’ authority conferred by the Commerce Clause? 
i. Part 1: What is the Category of Activity?

1. Category 1: the use of channels of interstate commerce
2. Category 2: instrumentalities of persons or things in interstate commerce
3. Category 3: local (intrastate) activity that affects interstate commerce 
ii. Part 2: If a local activity, is it an economic or non-economic activity?

1. Rule from Gonzalez v. Raich: Court distinguishes between activities that are economic and non-economic. 

· Our case law firmly establishes Congress’ power to regulate purely local activities that are part of an economic “class of activities” that have a substantial effect on interstate commerce. 
· “Economics” refers to “the production, distribution, and consumption of commodities.”
iii. Part 3: Does Congress exceed its power, depending on the activity?
1. If economic activity, apply Wickard analysis

Whether Congress has rational basis to conclude that the activity considered in the aggregate has substantial effect on interstate commerce
· Cases: Gonzalez, Wickard, Heart of Atlanta, Katzenbach
2. If non-economic activity, use factors under Lopez 

-
Factor #1: Is the activity an essential part of larger regulations of economic activity? 

-
Factor #2: Does it contain a jurisdictional element? 

-
Factor #3: Are there any congressional findings (may help but not a determinative factor)? 

-
Factor #4: Is the reasoning behind the regulation that links the intrastate activity to interstate commerce too attenuated (i.e. too many inferences have to be drawn)?
· Cases: Lopez, Morrison 

E. The 10th Amendment (Step #2) 

a. Two General Approaches

i. 10th Amendment is simply a reminder that Congress may legislate if it has authority under the Constitution
ii. 10th Amendment protects state sovereignty from federal intrusion, i.e. key protection of states’ right and federalism  
b. 1937 – 1976
i. Case United States v. Darby: 10th amendment will not be used as a basis for invaliding federal laws 
c. 1976: Case Nat’l League of Cities v. Usery
i. The application of the Fair Labor Standard Act, which required the payment of the minimum wage of state and local employees is unconstitutional by violating the 10th amendment as it interferes with traditional state and local gov’t functions
d. 1985: Case Garcia v. San Antonio 
i. Nat’l League is overruled and thus Congress has power under the Commerce Clause to apply Fair Labor Standard Act to state and local gov’ts
ii. Political Process provides protection of state sovereignty 
1. The structure of gov’t provides already limitations on Congress
2. Using elections of state officials is a method to limit federal gov’t by having state participation in the system, i.e. have voice of the States heard
e. Recent Cases
i. Case New York v. United States

i. Essential Facts
· The Low-Level Radioactive Waste Policy Amendments Act created a statutory duty for states to provide for the state disposal of radioactive wastes generated within their borders

· States would take title to any wastes within their borders that were not properly disposed and be liable for all damages 

ii. Issue: Does the “take title provision” in Low-Level Radioactive Waste Policy Amendments Act that violate the 10th amendment? Yes.  
· It is unconstitutional for Congress to compel state to adopt law or state agencies to adopt regulations 
· Under Constitution, Congress may pre-empt state regulations and hold out incentives as a means of encouraging certain actions 
· It is impermissible to impose either option—accepting ownership or regulating in accordance w/ Congress’ instructions—b/c it only gives thereby option to implement the Act 
· Forcing states to accept ownership would impermissible “commandeer” state gov’ts
· Congress is still not powerless b/c it can impose on state requirements on how to receive gov’t funding 
ii. Case Printz v. United States
1. Issue: Does the Brady Handgun Violation Prevention Act violate the 10th amendment in requiring that state and local law enforcement officers conduct background checks on prospective handgun purchasers?
2. Held: The provision is unconstitutional and violates the 10th amendment
3. Rationale
i. Congress may not “commandeer” / compel state officials to participate in the administration/enforcement of federal regulatory programs
ii. Violates separation of power
iii. Case Reno v. Cordon 

1. Essential Facts
i. Congress passed the Driver’s Privacy Protection Act to regulate the disclosure of personal information retained by state DMVs
ii. Legislation passed b/c states routinely obtained personal info from people and sold it to private entities at a profit 
2. Issue: Does the DPPA violate the 10th amendment and is thus unconstitutional?
3. Held: No, many states sell this information to individuals and business and these sales generate significant revenue for the states ( thereby, prohibition of harmful conduct and not an affirmative mandate such as in New York case or Printz case
4. Rationale
i. Law does not limit only state gov’t but also private entities and thus no commandeering  
ii. Congress may prohibit state gov’t from engaging in harmful conduct, particularly if the law applies to private entities as well, but Congress may not impose affirmative duties on states 
f. Exam Analysis
i. Rule Statement: The principles of federalism in the 10th amendment prohibit Congress from “commandeering” the states:
1. It cannot 
i. (1) require state legislature to enact laws/regulations [see New York] 
ii. (2) nor require state officials to assist in the enforcement of federal regulations [see Printz]
2. However, it can 
i. (3) regulate states activities that do not involve commandeering, where the law applies to BOTH the state and private entities [see Reno]
IV. The Application of Civil Rights and Civil Liberties to Private Conduct: The State Action Doctrine

A. The Requirement for State Action 

a. General Rule: The Constitution’s protections of individual liberties and its requirements for equal protection apply only to the government (federal, state, local) – private conduct does not have to comply w/ the Constitution  
B. The Civil Rights Cases

a. Essential Fact: The Civil Rights Act of 1875 prohibited private discrimination based on race and provided criminal and civil penalties
b. Held: The law is unconstitutional – the 14th amendment applies only to state and local gov’t actions, not to private conduct (still good law) 
c. Rationale: Private action is governed by state law and not the U.S. Constitution
d. Dissent by Judge Harlan: Majority has departed from intent of the framers of the 14th Amend - they intended the Civil War Amendments to protect African Americans from this type of discrimination and exclusion 
C. When Does the Constitution Apply to Private Actions
a. 13th Amendment

i. Forbids people from being or owning slaves

b. Statutes 

i. Gov’t can enact laws such as the Civil Rights Act of 1964 that prohibit private discrimination by private employers and by places of public accommodation 
D. The Exceptions: Public Functions & The Entanglement
a. The Public Function Exception: private entity performs a task traditionally and exclusively performed by the government
i. Gov’t is delegating its tasks to a private actor and therefore the private actor should be limited by the Constitution
b. The Entanglement Exception: private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct,
i. Five areas: government enforcement, government regulation, government subsidy, overt initiatives encouraging violation of rights, and government entwinement 

V. Equal Protection Analysis
A. Historical Background
a. Constitution as originally drafted has no provision ensuring equal protection of the laws
b. After Civil War, widespread discrimination against former slaves led to the passage of the 14th amendment
c. Brown v. Board of Education – modern era equal protection clause case
d. Bolling v. Sharpe – equal protection applies to the federal gov’t through the due process caluse of the 5th amendment
e. SCOTUS: equal protection analysis of the 5th amendment is the same as under the 14th amendment
B. A Framework for Equal Protection Analysis

a. Question 1: What is the Classification?

i. Classification exists on face of the law, i.e. the law’s classification exists on its face i.e., race or gender mentioned in law
1. Example: a law that prohibits blacks from serving on juries
ii. Classification is facially neutral, but has a discriminatory impact + passed to achieve a discriminatory purpose
1. Example: woman challenging the height and weight requirements for the police force must show that gov’t purpose was to discriminate based on gender b/c statistics show that only 2% of women meet that standard
b. Question 2: What is the Appropriate Level of Scrutiny?
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i. Burden of Proof

1. Strict Scrutiny – gov’t
2. Intermediate Scrutiny – gov’t 
3. Rational Basis Review – challenger, yet, rational basis test is enormously deferential to the gov’t, and only rarely have laws been declared unconstitutional for failing to meet this level of review
ii. Theory of Suspect Classification: when should a classification trigger heightened scrutiny
1. when the characteristic has a history of being the basis for purposeful discrimination
a. makes it likely the law’s classification on basis of this characteristic is based on stereotypes
b. have there been historical issues where there has been segregation based on race, gender or age 
2. when the characteristic is an immutable trait
a. makes it unfair to treat people differently on basis of this characteristic because it cannot be changed
b. can the trait be changed?
3. when the characteristic makes group member relatively political powerless compared to non-group members
a. makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process
b. does the individual have a power to vote? 
4. NOTE: Just arguing these factors does not determine whether strict or intermediate scrutiny would apply
c. Question 3: Does the Government Action Meet the Level of Scrutiny?
i. Evaluation of the law’s ends and its means 
1. Ends
a. Strict Scrutiny: The end must be deemed compelling for the law to be upheld
b. Intermediate Scrutiny: The end must be regarded as important
c. Rational Basis: The end must be a legitimate purpose
2. Means
a. Underinclusive: If law fails to include (means) all individuals who should be included to accomplish the law’s purpose (end)
b. Overinclusive: If laws includes (means) individuals whose inclusion DOES NOT help accomplish the law’s purpose (end)
i. Note: Laws can be BOTH under- and over-inclusive
1. Strict Scrutiny: relatively close fit is required, i.e. the means is necessary
2. Intermediate Scrutiny: a closer fit
3. Rational Basis: permits very loose “fit” between law’s means and its end, i.e. both over-inclusiveness and under-inclusiveness work
C. Classifications Based on Race and National Origin
a. Jim Crow Laws: Statutes creating a system in which the gov’t mandated segregation in public accommodations, transportations, schools, and almost everything lese
b. Case Plessy v. Ferguson
i. Essential Fact

1. A Louisiana law adopted in 1890 required railroad companies to provide separate, but equal accommodation for which and blacks 
2. Plessy, a man who was seven-eight Caucasian, was prosecuted to the leave the railroad car assigned to White
ii. Issue: Is the Louisiana law constitutional?
iii. Held: Yes
iv. Rationale

1. There is no inferiority here, b/c it’s separate, but equal
2. Colored race chooses to put the construction on it that such laws are based on an assumption of the inferiority of blacks and thus they stigmatize them with a second-class status
c. The Initial Attack on Separate, but Equal

i.  Case Sweatt v. Painter
1. Held: SCOTUS for the first time ordered that a white university admit a black student
d. Case Brown v. Board of Education

i. Essential Fact: 

1. Supreme Court granted review in five cases that challenged the doctrine of separate but equal in the context of elementary and high school education
2. Supreme Court asked parties to brief several questions that primarily focused on the intent of framers of the 14th amendment 
3. In approaching the problem “we cannot turn the clock back to 1868 when the Amendment was adopted, but must consider public education in the light of its full development and its present place in American life throughout the Nation” 
4. Thus, look at the effect of segregation itself on public education 

ii. Held: Separate but Equal cannot apply to public education
iii. Rationale 
1. Focus on harms of segregation 

2. Modern studies confirm that the children experiencing segregation feel inferior, become less motivated, and perform at a lower standard than children that do not experience segregation
iv. Remedy
1. Court’s problem w/ remedy due to massive resistance
2. Sometimes remedy is simply invalidating the discriminatory law or fashion an injunction 
3. Here, the Supreme Court did not address the issue of remedies but instead set the case for re-argument
4. On Re-Argument Held: Adequate compliance with the Court’s previous holding that racial discrimination in public education is unconstitutional requires public schools to desegregate “with all deliberate (slow) speed”
a. weight impacts on public v. private interest
b. Courts failure to be aggressive in ordering immediate desegregation obviously didn’t work – there were still many racially segregated schools
c. Because of the decision’s lack of strength, holding was not complied with
e. Recognition of Strict Scrutiny
i. Concept: Government must show that an extremely important reason for its action AND it must demonstrate that the goal cannot be achieved through any less discriminatory alternative 
ii. Case Korematsu v. United States

1. First case to articulate Strict Scrutiny Test

2. Essential Fact: Executive Order ordering Japanese-Americans to move to relocation camps in light of the United States’ 
involvement in World War II
3. Issue: Does the executive order violate the Equal Protection Clause?

4. Held: There is a compelling government interest, i.e. national security & preventing espionage/sabatoge (end) is an important enough purpose to justify the segregation of Japanese during the war (means)
5. Dissent: The Means Prong, i.e. tight fit needed, is not met her
a. There are issues of both over and underinclusion
i. Overinclusion: All Japanese Americans (even babies) were evacuated and interned based a few might be disloyal
ii. Underinclusion: Those of other races that posed a threat of disloyalty where not interned and evacuated
iii. Case Loving v. Virginia

1. Held: A state’s statute that makes a crime for a white person to marry outside the Caucasian race violates the Equal Protection Clause

2. Rule: Strict Scrutiny 

3. Rationale

a. Virginia’s Argument: no violation of EPC because treating racial groups equally (preventing interracial marriage for all people, not just Caucasians) ( separate but equal argument
b. Purpose prong is not met here ( white supremacy is not a legitimate gov’t purpose

D. Classifications Based on Gender

a. The Road to Heightened Scrutiny
i. Case Reed v. Reed

1. Essential Facts: 

a. Idaho law specified the hierarchy of persons to be appointed as administrators of an estate when a person died intestate and specified that if there were two competing applicants, the male was to be preferred over the female
b. Claimed purpose of rule = administrative convenience (cheaper to choose men)
2. Held: Rule violates Equal Protection Clause
3. Rule: Rational Basis
a. Did not apply intermediate scrutiny

b. If it were truly rational basis, then this law would have been upheld
c. Reasoning is not characteristic of rational basis review
ii. Case Frontinero v. Richardson
1. Essential Facts

a. Federal law allows a man to automatically claim his wife as a dependent and thereby receive a greater allowance for quarters and for medical benefits
b. A woman only could gain these benefits if she could provide that her spouse was dependent on her for over half of his support
2. Issue: Does this policy violate the Equal Protection Clause?
3. Held: Yes
4. Rule: Plurality uses strict scrutiny and concurrence uses rational basis under Reed
5. Rationale: The governments purpose was admin. convenience, but the court held that is not a compelling purpose under strict scrutiny
6. The Frontiero Factors, how to get a non-suspect classification to suspect, using these factors (Traditional Indicia of “Suspect-ness”)
a. History of classification used for purposeful discrimination

i. Must show the history of discrimination and how it is similar to a classification already deemed suspect 
b. Immutable characteristic 

i. Something you can’t change, you’re born with it 

c. Political powerlessness 
i. Inferior legal status, such as not being able to vote or be a juror 
ii. Showing that the class is a numerical minority
d. Discrimination against class based on classification is “grossly unfair” 
i. policy unfairly discriminates between similarly situated men and women 
e. Stereotype and Stigma 
i. Discrimination on this basis has no relationship to an individual’s capabilities
iii. Case Craig v. Boren – Court agrees on intermediate scrutiny as the appropriate level of review for gender classifications (rule statement)
1. Essential Fact: An Oklahoma law allowed women to but low alcohol, 3.2 beer, at age 18, but men could not buy such beer until age 21

2. Held: Oklahoma statute violates the Equal Protection clause

3. Rationale

a. Traffic safety is not a purpose substantial related to gov’t purpose 

b. OK uses statistics that .18% of females and 2% of males between the ages of 18 and 21 were arrested for drunk driving ( court says that this can hardly form the basis for employment of a gender line as a classifying device

i. Under rational basis review, court would not consider statistic, but merely consider interpretation of state

c. Stereotypes males as being the drunken gender 

iv. Case United States v. Virginia
1. Essential Facts

a. Virginia excluded women from the Virginia Military Institute (VMI)

b. In response to the United States Court of Appeals created the Virginia Women’s Institute for Leadership (VWIL)
2. Issue: Does the VMI violate the Equal Protection Clause?
3. Held: Yes

a. Gender classifications “may not be used to create or perpetuate the legal, social, and economic inferiority of women”

4. Rule: Intermediate Scrutiny – issue of gender stereotyping
5. Virginia’s Claimed Two Purposes
a. maintaining diversity of public education institutions
i. Court’s Response: State failed to prove that they were diversifying the public school system. While that is an important purpose, that was not their actual purpose, as demonstrated by their denial of women ( the purpose must be genuine/actual, not hypothesized just for the purpose of litigation defense
b. if use of gender classification not used, it would have to change program to accommodate women, which would destroy the program that they had
i. Court’s Response: there are some women who could meet the school’s physical requirements and thrive under the approach there. There is no reason that their program cannot be extended to those women who have the will and capacity to do it.  Problem is that there are some women who could come to that class by meeting these standards required and still would be denied admission
· The government’s justification cannot rely on overbroad generalizations about males and females that will create or perpetuate the legal, social, and economic inferiority of women ( gender stereotyping
6. Rationale

a. Justification cannot rely on overboard generalizations about the different talents, capacities, or preferences of males and females

b. VMI’s exclusion was based entirely on gender stereotypes

c. The VWIL is different and substandard when compared to VMI on many levels
i. The creation of this school does not provide a meaningful educational alternative for women seeking to attend VMI.
d. Case does not outlaw having still single-sex schools

7. Exam Tip

a. Plaintiff attorney would argue that purpose of law is tied to gender stereotyping

b. Defense attorney would argue that there is a real difference between sexes as opposed to gender stereotyping 

i. There are some “inherent” (real) differences between men and women, and the government can adhere to those in using gender classifications.
1. Sex classifications can be used to compensate women for economic disabilities they suffered, to promote equal employment opportunity, etc., yet those classifications may not be used to create legal, social, and economic inferiority of women
v. Case Orr v. Orr
1. Essential Fact: Alabama alimony statute requires husbands and not wives to pay alimony upon divorce
2. Held: The statute violates the Equal Protection Clause
3. Rationale
a. Claimed Purpose #1: Provide help to needy spouses
i. Important and actual purpose ( prong #1 met
b. Claimed Purpose #2: Compensate women for past discrimination and divorce
i. Important and actual purpose ( prong #1 met
c. Means “substantially related” prong ( NOT MET
i. No toleration if based on stereotyping 

ii. State already conducts individualized administrative hearings as part of each alimony ruling & could easily consider the parties’ financial circumstances and assign alimony payments based on who is best equipped to pay
iii. No tight fit
1. Law is overinclusive: captures women who don’t need money
2. Law is underinclusive: there are men who need financial support

vi. Case Rostker v. Goldberg
1. Essential Facts
a. Military Service Act requires ever male between age 18 to 26 to register for possible conscription

b. This rule is based on deference to legislative and executive judgment in the area of military affairs

2. Held: Act does not violate Equal Protection Clause 

3. Rationale

a. Purpose (prong #1): Raising and supporting armies, and facilitating combat and drafting male
b. Means (prong #2): Women, unlike men, are not eligible for combat and both Congress and the president had evidenced an intent to retain that policy ( i.e. real difference based on federal law, not on biological traits
E. Rational Basis Review
a. Concept: minimal level of scrutiny that all gov’t actions challenged under equal protection must meet 
i. Test: The law needs to be rationally related to a legitimate govt’ purpose
ii. Burden of proof is on challenger

iii. Legitimate Purpose: often issues like protecting safety, public health, or public morals
1. Very low standard – judges can hypothesize a legitimate purpose 

iv. Case Railway Express

1. Essential Fact: State law prohibits the operation of an “advertising vehicle,” but created an exception for business notices upon business delivery vehicles so long as such vehicles are engaged in the usual business work of the owner and not used primarily for advertising
2. Held: Law does not violate the equal protection clause
3. Rule: Rational Basis
4. Rationale

a. Law has legitimate purpose of enhancing traffic safety b/c the city might perceive that the prohibited advertising might be more distracting 

b. Classification: non-suspect, i.e. you can advertise on your owned business vehicle and cannot if you don’t own it

c. Exam Tip: Do not waste a lot of time as a defense attorney
b. Rational Basis Plus

i. Case City of Cleburne v. Cleburne Living Center

1. Held: The city’s denial of a permit for a group home for mentally disabled persons violates the Equal Protection Clause.
2. Rule: Rational Basis Plus

3. Rationale

a. Mentally disabled are not a quasi-suspect class and thus no heightened scrutiny
b. Court concluded that the only possible purpose behind the law was animus, and therefore there was no legitimate purpose ( prejudice ( rational basis plus 
i. City argued that property owners in the are opposed having a facility for the mentally disabled, and the city expressed concern that students from junior high might harass the occupants of the house
c. Proving the Existence of a Classification: Proof of Exclusionary Purpose and Effect 
i. Case Washington v. Davis
1. Essential Fact: Applicants for the police force in Washington D.C. were required to take a test and statistics revealed that blacked failed the exam much more often than whites 
2. Held: Proof of discriminatory impact/effect by itself is insufficient to show existence of a racial classification. Rational Basis Review applied as standard of review b/c P was only able to prove impact prong but not purpose prong
3. Rationale

a. Classification

i. Defense argues - basis of test scores are used, i.e. those who pass & those who don’t (rational basis)
ii. Plaintiff argues – discriminatory impact 
b. Gov’t Purpose: legitimate purpose – select competent police officers 
4. Exam Tip: This type of argumentation is only used for race or gender, not sexual orientation, age, etc.  
ii. Case Personal Administrator v. Feeny
1. Essential Facts

a. Challenge to a Massachusetts law that gave preference in hiring for state jobs to veterans
b. At time of litigation over 98% of the veterans in the state were male and only 1.8% were female

c. Substantial discriminatory effect against women in hiring for state jobs
d. Feeny scored higher on a test, but job was given to state veteran 

2. Held: Discriminatory Purpose implies that a course of action was selected or reaffirmed because of and not merely in spite of its adverse effects upon an identifiable group (rule statement for exam)
3. Rationale

a. Classification

i. D would argue it’s veteran v. non-veteran

ii. P would argue it’s gender classification

b. Creating a preference for veterans was facially gender neutral
c. There is no proof that the state’s purpose in adopting the law was to disadvantage women 

d. Court says it benefits any person who is a veteran, extending to women as well
iii. Case Palmer

1. Essential Fact: City closed down its previously segregated (Jim Crow Type) swimming pools, rather than allow it to be integrated
2. Held: Closure of pools do not violate the Equal Protection Clause
3. Rationale

a. Discriminatory purpose alone is insufficient to prove that a facially neutral law constitutes a race classification 

b. You may argue purpose, however, there is no evidence for effect as closure of pools affected everyone and not just Blacks
4. Exam Tip: If exam fact pattern contains statistics such as women pass with a lower rate and men with a higher rate, you can prove effect
iv. Case Arlington Heights 
1. Essential Facts

a. Challenge to a city’s refusal to rezone a parcel of land to allow construction of low and moderate-income housing 

b. P alleged that this had a discriminatory effect in excluding blacks from the city 

2. Held: City’s denial of a zoning reclassification permit for a racially-integrated multi-family dwelling does not violate the Equal Protection Clause
a. There is no suspect classification b/c purpose prong has not been provided

3. Rule: Rational Basis
4. Factors Considered for Existence of Discriminatory Purpose
a. Extreme Statistical Proof/Pattern: generally, effect alone does not prove purpose (if it is very extreme, see Feeney, then may be enough)
b. Deviation from Procedure: whether events leading up to decision suspicions (if always went one way, then changed course) 
c. Decision Inconsistent with Typical Priorities: whether decision inconsistent with typical substantive considerations (typically, if the factors considered by the decision maker strongly favor a decision contrary to the one reached) 
d. Legislative or Administrative History: statements of decision makers (minutes in the meeting, reports) 
e. Historical Background of the Decision: sequence of events leading up to the decision (series of actions taken for invidious purpose)
5. Rationale

a. Nothing in the factual record indicates that the sequence of events leading up to the denial of the permit sparks suspicion 
b. The property in question has been zoned exclusively for single-family use for decades
c. The vast majority of the Village is committed to single-family homes as its dominant residential land use
d. Additionally, the rezoning request was treated according to usual procedures, with the Village scheduling two additional hearings beyond what was common to reconsider the permit denial
v. Case Gedulig

1. Essential Fact: CA administered disability system that paid benefits to private workers who temporarily could not work because of a “disability,” which excluded disabilities resulting from pregnancy
2. Held: It is not a denial of equal protection for a state’s disability insurance system to exclude pregnancy-related disabilities, but include disabilities affecting men
3. Rule: Rational Basis – there is no discriminatory purpose b/c the gov’t has a legitimate purpose, i.e. saving money
4. Rationale: 
a. Classification

i. D argues classifies as pregnant vs. non-pregnant
ii. P argues although facially neutral, it is a gender classification so should get intermediate scrutiny
b. Court says there is not risk from which men are protected and mean are not; likewise, there is no risk from which women are protected and men are not
d. Modern Gender and Racial Classifications and Affirmative Action
i. Gender Classification Benefiting Women as a Remedy: gender classifications benefitting women will be allowed if they are designed to remedy past discrimination or difference in opportunity
1. Case Califano v. Webster
a. Held: A provision in the Social Security Act that calculates benefits for women in a more advantageous way is not unconstitutional b/c it operates to directly compensate women for past economic discrimination
b. Rule: Intermediate Scrutiny  
c. Rationale

i. Differences in calculations is not based on stereotypes, but rather a permissible goal of redressing society’s longstanding disparate treatment of women 

ii. SSA (means) is substantially related to achieving this purpose because it provides direct economic benefits to women who were traditionally only able to seek out the lowest-paying jobs
iii. Income cannot be used as means as you would have an issue of overinclusiveness, i.e. women who make more money
ii. Race-Based Affirmative Actions
1. Case Richmond v. J.A. Croson Co. 
a. Essential Fact: City adopted law that required primary contracts to whom the City awarded construction contracts to subcontract at least 33% of the work to minority subcontractors
b. Held: Law violates equal protection clause b/c city has not presented a compelling purpose (i.e. no evidence of particularized discrimination) and means is not narrow
c. Rule: Strict Scrutiny (compelling purpose + lot of evidence)
d. Rationale

i. The City provides no evidence of particularized discrimination, but rather justifies its actions based on a general assertion that discrimination in business contracts has historically targeted African Americans
ii. City does not consider race-neutral alternatives
iii. The set-aside was not narrowly tailed b/c it also benefitted Spanish-speaking, Oriental, Indian, etc. person that may never have suffered from discrimination in the construction industry of Richmond
iv. City needs more concreate particular evidence of discrimination 

1. Example: evidence that the contractors were systematically excluding minorities or if there was a significant statistical disparity between the number of qualified minority contractors willing and able to perform and the number of such contractors actually engaged by the locality to perform
v. Equal Protection requires more evidence for affirmative actions
e. Rational Basis Plus
i. Case Romer v. Evans
1. Held: Voter initiative in Colorado that repealed laws prohibiting discrimination based on sexual orientation fails rational basis review as the initiative has no legitimate purpose
2. Rule: Rational Basis Plus 
3. Rationale

a. Only apparent purpose behind law was animosity toward class of persons affected and that fails even the rational basis test and raises rational basis plus review 

b. Proposed Amendment 2 is both too narrow and too broad to be constitutional
i. 1. underinclusive by being specific only to homosexuals
ii. 2. overinclusive in that it broadly strikes down all laws that protect homosexuals.
c. leaves an entire group of people without any protection or aid from the government or courts
f. Non-Suspect Classifications: Age, Disability, Wealth, Sexual Orientation, Citizenship Status
i. Age Classifications: Rational Basis Review
1. Case Massachusetts Board of Retirement v. Murgia

a. Held: State law that requires police officers to retire at age 50 is not unconstitutional
b. Rationale

i. Gov’t Purpose: the means employed (mandatory retirement at age fifty) rationally furthers a legitimate state goal of ensuring the physical health and vitality of uniformed police officers
1. Overinclusiveness not an issue here
ii. Aged individuals have not experienced a history of purposeful unequal treatment or been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities 

iii. Old age does not define a discrete and insular group in need of extraordinary protection from the political process 
ii. Discrimination Based on Disability
1. See City of Cleburne
2. Gets rational basis review or rational basis plus if there is animus against a group
iii. Wealth Discrimination
1. Discrimination against the poor – rational basis review 
iv. Discrimination Based on Sexual Orientation
1. SCOTUS has not yet rules as to whether discrimination based on sexual orientation warrants the application of intermediate or strict scrutiny
2. Romer v. Evans used rational basis plus b/c of animus against homosexuals, i.e. when law discriminates against a group
v. Discrimination Based on Citizenship

1. General Standard of Review: Strict Scrutiny
a. Exception: Rational Basis will apply to self-gov’t and democrat process such as that you have to be a U.S. citizen if you want to be a governor of a state and how can you govern properly, i.e. federal interest exception 
2. Being a noncitizen doesn’t take you out of the protection of the constitution as “people” 
3. Case Graham v. Richardson
a. Held that you cannot classify based on citizenship for government benefits 
vi. Discrimination Based on Non-Marital Children
1. Standard: Intermediate Scrutiny  
VI. Substantive Due Process Clause Analysis
A. Distinctions Between Procedural and Substantive Due Process

a. 5th and 14th amendment: neither the United States nor state governments shall deprive any person of life, liberty, or property w/o due process of law
b. Procedural Due Process: procedures that the gov’t must follow before it deprives a person of life, liberty, or property
i. Issues such as what kind of notice and what form of hearing the gov’t must provide

c. Substantive Due Process: does the gov’t have an adequate reason for taking away a person of life, liberty, or property
i. Is there sufficient justification for gov’t action
B. Difference between Substantive Due Process and Equal Protection

a. Substantive Due Process

i. Emphasis: fairness between the government and the individual 
1. Not compared to others in same situation 
2. Clue: denies right to all (e.g. same sex marriage)
b. Equal Protection

i. Emphasis: disparity in government treatment of different categories of similarly situated individuals 
1. Clue: denies right to some; allows it to others 
C. The Incorporation of the Bill of Rights into the Due Process Clause of the 14th Amendment
a. Initial Incorporation

i. Problem: B/c of Slaughter-House cases, the application of the BoR could not be through the privileges or immunities clause

ii. Solution: SCOTUS suggested doing through due process clause of 14th amendment 

1. Case Chicago, Burlington & Quincy Railroad: due process clause of 14th Amendment prevents states from taking property w/o just compensation

2. Case Twining v. New Jersey: it is possible that some of the personal rights safeguarded by the first eight Amendments against National action may also be safeguarded against state action, b/c a denial of them would be a denial of process of law 

3. Case Gitlow v. New York: 1st Amendments protection of freedom of speech applies to states through incorporation of due process clause of the 14th amendment 

4. Case Powell v. Alabama: Applied the 6th amendment to the states that state’s denial of counsel in capital cases denied due process

b. The Debate over Incorporation

i. Debate Over Total Incorporation: all of the BoR should be deemed to be included in the due process clause of the 14th amendment
ii. Debate Over Selective Incorporation: only some of BoR were sufficiently fundamental to apply to state and local gov’t

iii. Key Issues

1. Did the framers intent for BoR to apply to the states?
2. Issue of Federalism, i.e. preserving state and local governing autonomy

3. Appropriate judicial role, i.e. too much judicial oversight of state and local actions 
D. Economic Substantive Due Process

a. The Early History of Substantive Due Process 
i. With industrialization, a lot of gov’t regulations increased and business turned to the court to have the regulation declared unconstitutional 

1. Case Munn v. Illinois (1877): Court upholds a state law yet indicates that under some circumstances regulation of business would be found to violate the due process ( emphasis that due process is a limit on gov’t regulations

ii. Case Allgeyer v. Louisiana

1. Essential Fact: state law prohibits payments on marine insurance policies issued by out-of-state companies that were not licensed or approved to do business in the state

2. Held: state law is unconstitutional

3. Rationale

a. Law conflicts w/ freedom of contract and thereby violates due process clause of 14th amendment 

4. Change: Court moved from speaking only in dicta (like previous cases) of due process as a limit on economic regulations to invalidating a state law based on it 

b. Lochner Era

i. Case Lochner v. New York

1. Essential Fact: New York establishing that maximum hours and employees of a bakery can work is sixty a week or 10 per day
2. Issue: Does the NY Law violate the due process clause of the 14th amendment?

3. Held: Yes, unconstitutional b/c it interferes with freedom of contract and does not serve a valid police purpose 

4. Rationale – Three Principals

a. (1) Freedom of K is a basic right protected as liberty and property rights under the due process clause, i.e. right to purchase or sell labor is part of it

i. Here, the max. hours law interferes w/ freedom of K b/c prevents bakery owners and bakers from contracting for as many hours of work as they wishes 

ii. Protecting the health of bakers was not a sufficient justification to allow the state to interfere with freedom of K

b. (2) Gov’t could only interfere w/ freedom of contract to serve a valid police purpose: to protect the public safety, public health, or public morals

i. Here, there is no relation to public health

ii. Clean and wholesome bread does not depend upon whether the baker works but ten hours per day or sixty a week

iii. Inspection of premises to ensure proper plumbing is important

c. (3) It is the judicial role to carefully scrutinize legislation inferring w/ freedom of K
5. Dissent (Harlan): The legislation was a reasonable way to protect the health of barker who suffered serious medical problems b/c of exposure to flour dust and intense heat
ii. Laws Protecting Unionizing

1. Cases Adair v. United States & Coppage v. Kansas

a. Courts declared unconstitutional federal and state laws that prohibited employers from requiring that employees not join a union 
i. Infringing freedom of K

iii. Maximum Hours Laws

1. Case Muller v. Oregon

a. Held: Maximum hours law for women is within state gov’t police power and not constitutional 

b. Rationale: Justified b/c of women’s physical structure and the performance of maternal functions

i. Meets Lochner principal that law was closely related to advancing public health

iv. Minimum Wage Laws

1. Case Adkins v. Children’s Hospital
a. Held: Law that sets a minimum wage for women is unconstitutional b/c interferes w/ freedom of K and does not serve valid police purpose 
b. Rationale 

i. Rejected argument that no such laws would force women to earn money in an immoral way

ii. Says that due to passing of 19th amendment, inequality between men and women is vanishing 

v. Consumer Protection Legislation

1. Laws setting the maximum prices for theatre tickets, employment agencies and gasoline were declared unconstitutional 
a. Case Weaver v. Palmer Bros

i. Held: Law prohibiting the use of shoddy in making bedding is unconstitutional

ii. Rationale

1. The public interest of health could be served by regulations such as by mandating sterilization of the material rather than completely banning it 

c. Initial Suggestion of the Demise of Lochnerism

i. Even before Roosevelt proposed his Court-packing plan, there were indications that the Court was ready to allow more gov’t economic regulations 

ii. Case Nebbia v. New York

1. Held: NY law that sets price for milk is constitutional

2. Rationale

a. Court questions basic premise of Lochner era

i. Neither property nor contract rights are absolute 

ii. Gov’t cannot exists if the citizen may at will use his property to the detriment of his fellows or exercise freedom contract to their harm 

b. Power to promote general welfare is inherent in gov’t power

c. State is free to adopt policies to promote public welfare

d. Questions that gov’t could only regulate if doing so achieves a police purpose and that the Court needed to review laws aggressively to ensure that they truly served a police purpose  
d. The End of Lochnerism
i. Case West Coast Hotel v. Parrish
1. Held: State law that requires a minimum wage for employees is constitutional and Adkins v. Children’s Hospital is expressly overruled

2. Rationale

a. Regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process

b. Gov’t is not limited to regulating only to advance public health, public safety, or public morals

i. Rather, the exploitation of a class of workers who are in an unequal position w/ respect to bargaining power and are thus relatively defenseless against the denial of a living wage is not only determinately to their health and well-being, but casts a direct burden for their support upon the community
c. Freedom of K will no longer be protected as a fundamental right, and gov’t could regulate to serve any legitimate purpose, and they judiciary would defer to the legislature’s choices to long as they were reasonable 

ii. Case United States v. Carolene Products Co. 

1. Essential Facts
a. Congress passes consumer protection law that prohibited filling milk with non-milk products 

b. Congress, in passing the FMA, relied on extensive evidence that consuming inferior milk products posed a significant danger to the health and safety of the general public
2. Held: law upheld (no violation of DPC of 5th amendment) - the FMA is rationally related to the public’s health and safety interests in consuming nutritious milk
3. Rationale
a. Economic regulations should be upheld so long as they are supported by a conceivable rational basis, even if it cannot be proved that it was legislature’s actual intent

b. General Rule: Court would defer to the gov’t and uphold laws so long as they were reasonable

i. Exception (FN 4): there are other types of cases where a heightened scrutiny will be used & there will be NO presumption of constitutionality
1. Legislation that violates the constitution (BOR) on its face (Enumerated rights/ Fundamental rights in BOR)
2. Legislation that restricts political process
3. Legislation that discriminates against “discrete or insular minorities” (racial minorities, numerical minorities) 

iii. Case Williamson v. Lee Optical

1. Essential Fact: Oklahoma statute prohibits an optician to fit or duplicate lenses without prescription from an optometrist or an ophthalmologist 
2. Held: Law is constitutional
3. Rule: Rational Basis – as long as Court can conceive of some legitimate purpose and so long as law is reasonable, a law will be upheld   
4. Rationale
a. Law may exact a needless, wasteful requirement in many cases, but it is for the legislature, NOT THE COURT, to balance the advantage and disadvantages of the new requirement
b. Court considers different hypos as to the rationale of the requirements such as that eye examinations were so critical, not only for correction of vision, but also for the detection of latent ailments or diseases
e. Modern Incorporation
i. Selective Incorporation: Only some of the BoR are fundamental, i.e. no total incorporation
1. Most of the provisions of the BOR have been “incorporated” to apply to state governments through the 14th amendment due process clause → they are considered “fundamental rights” protected under the DPC of 14th amendment
2. Incorporated

a. 1st amend (right of speech, press, and religion)

b. 2nd amend (right to bear arms)

c. 4th amend (rights to be free from unreasonable searches and seizures and to have excluded from criminal trials any evidence illegally seized)

d. 6th amend (right to jury trial in criminal proceedings, rights to counsel, to Confrontation of opposing witnesses, to Compulsory process for obtaining witnesses)

3. Not incorporated

a. 5th amend (grand jury criminal indictment) 

b. 7th amend (jury trial in civil cases) 

4. undecided

a. 8th amend (excessive fines) 

b. 3rd amend (soldiers) 

ii. Case Palko v. Connecticut 

1. Essential Fact: A statute of Connecticut permitting appeals in criminal cases to be taken by the state is challenged by appellant as an infringement (i.e. double jeopardy) of the Fifth Amendment by virtue of incorporation in the Fourteenth Amendment of the Constitution of the United States
2. Held: The prohibition of double jeopardy, which keeps states from appealing acquittals in criminal cases, does not apply to the states
3. Test for Selective Incorporation: Whether it is a principal of justice so rooted in the traditions and conscience of our people as to be ranked fundamental
iii. Case Adamson v. California

1. Essential Facts: 
a. Adamson chose not to testify regarding the evidence admitted against him. 
b. The Superior Court instructed the jury that, under California law, it could infer Adamson’s guilt from the fact that he did not deny the evidence against him
2. Held: Due Process Clause the 5th Amendment by virtue of incorporation of the 14th amendment has not been violated
3. Rationale
a. Due Process Clause does not protect accused’s freedom from giving testimony by compulsion in state trials
b. Fails selective incorporation test of Palko
E. Modern Substantive Due Process (SDP) Analysis
a. Introduction
i. The Concept of Fundamental Rights
1. SCOTUS has held that some liberties are so important that they are deemed to be fundamental rights and that generally the gov’t cannot infringe upon them unless strict scrutiny is met 
ii. The Ninth Amendment
1. “The enumeration in the Constitution of certain rights, shall not be construed to disparage others retained by the people”
2. Yet, not seen as the source of rights, i.e. there are no 9th amendment rights 
iii. Framework Analysis
1. Is there a fundamental right?
a. If a right is deemed fundamental, the gov’t usually will be able to prevail only if it meets strict scrutiny 
b. If the right is not fundamental, only rational basis applies
i. Judiciary will defer to the legislature unless there is discrimination against a discrete and insular minority or infringement of a fundamental right
ii. Court considers constitutional interpretation or looks at history and tradition in deciding what right are fundamental
2. Is the constitutional right infringed?
a. Even fundamental rights are not absolute, they can still be regulated just not infringed
b. In evaluating whether there is a violation of a right, the court considers the directness and substantiality of the inference 
3. Is there a sufficient justification for the government’s infringement of a right?
a. If a right is fundamental, gov’t must present a compelling interest to justify infringement
i. Examples: winning a war, assuring children receive adequate care
b. If a right is not fundamental, gov’t only needs a legitimate purpose for the law to be sustained
i. Any goal not prohibited by the constitution and need to be actual purpose 
4. Is the means sufficiently related to the purpose?
a. If fundamental ( Strict Scrutiny ( Gov’t must present a compelling interest to justify an infringement + gov’t must show that the law is necessary to achieve the objective 
i. i.e. there are no other alternatives
b. If non-fundamental ( Rational Basis ( Gov’t must present a legitimate purpose + means only has to be a reasonable way to achieve the goal and the gov’t is not required to use the least restrictive alternative
b. Origins of Modern Substantive Due Process
c. Family Autonomy
i. The Right to Marry
1. Case Loving v. Virginia

a. Held: Virginia’s statute prohibiting a white person from marrying anyone other than another white person is unconstitutional
b. Rule: Strict Scrutiny
c. Rationale
i. Freedom to marry has long been recognized as one of the fundamental right essential to the orderly pursuit of happiness by free men 
ii. Rights of Unmarried Fathers
1. Case Michael H. v. Gerald D. 

a. Essential Facts
i. A married woman conceived a child as a result of an affair
ii. Biological father was regularly involved in the child’s life and sought a court order granting visitation right
iii. CA Statute: a married woman’s husband is the father of her child if there were cohabiting and if the husband in not impotent or sterile  
b. Held: Even an unmarried father who participated actively in the child’s life is not entitled to due process if the mother was married to someone else – CA statute is constitutional 
c. Rationale
i. State may create an irrebuttable presumption that a married woman’s husband is the father of her child even though it negates all of the biological father’s right
ii. Basis of tradition used to argue that father has no rights if mother married to someone else
1. “we are not aware of a single case, old or new, that has done so”
iii. Scalia: Protect rights under the due process clause of if there is tradition 
iii. The Right to Keep the Family Together
1. Case Moore v. City of East Cleaveland, Ohio

a. Essential Facts
i. City’s zoning ordinance limited the number of unrelated people who could live together in one household

ii. It defined “unrelated” to keep a grandmother from living with her two grandsons who were first cousins
b. Held: Ordinance is unconstitutional ( family rights are fundamental, not just for parents and children but for the extended family as well 

c. Rule: Strict Scrutiny

d. Rationale

i. Limits

1. Individuals must be related to one another to be considered a family 
2. Court refuses to find an infringement of the right to keep the family together unless there is a direct and substantial interference, i.e. having a law forbidding family to dine together  

iv. The Right of Parents to Control the Upbringing of Their Children
1. Case Meyer v. Nebraska

a. Held: Nebraska state law that prohibits teaching in any language other than English in public schools is unconstitutional 
b. Rationale: Parents have right to make decisions for their children 
2. Case Pierce v. Society

a. Held: State law the requires children to attend public school is unconstitutional
b. Rationale: 
i. there is no general power the state to standardize its children by forcing them to accept instruction from public teachers only
ii. Child is not mere create of the state
iii. Those who nurture him and direct his destiny have the right, couple w/ high duty to recognize and prepare him for his additional obligations
iv. Yet, parenting decisions are not absolute and can be interfered w/ if necessary to protect a child  
d. Medical Autonomy
i. The Right to Refuse Treatment = Fundamental Right
1. Cruzan - right of competent persons to remove unwanted life-sustaining treatment is fundamental right
ii. The Right to Physician-Assisted Death
1. Case Washington v. Glucksberg

a. Essential Fact: Washington state law prohibiting physician assisted death
b. Held: Law uphold, i.e. no fundamental right

c. Rule: Rational Basis

i. Legitimate Interest: preservation of life, protecting the integrity and ethics of the medical profession, protecting vulnerable groups, 

d. Rationale

i. Court is reluctant to create new fundamental than those already established, i.e.  a right is protected as fundamental only when supported by history or tradition ( “for over 700 years the Anglo-American common-law tradition has punished/disapproved suicide”

ii. There are two features for substantive due process analysis to determine whether a fundamental right exists under the Due Process Clause 
1. whether the right is objectively, deeply rooted in U.S. history and tradition and implicit in the concept of ordered liberty such that neither liberty nor justice would exist if the right is sacrificed; and 
2. whether a careful description exists of the fundamental liberty interest 
3. Application:

a. the Nation’s history and tradition has almost uniformly rejected the existence of the right, and most states continue to explicitly reject it in the present day
b. The right to assisted suicide is distinguishable from the right of competent persons to remove unwanted life-sustaining treatment recognized in Cruzan. In Cruzan, the Court reasoned that the right to be free from unwanted medical procedures is long established in national traditions upholding bodily integrity and protecting against battery, even by physicians. In contrast, the right to assisted suicide shares no such historical support in national traditions
2. Case Vacco v. Quill

a. Held: The prohibition of assisted suicide neither discriminates against a suspect class, nor violates a fundamental right
b. Rationale
i. There is a distinction between refusing life sustaining treatments and physician-assisted suicide
1. When refuse treatment, patient dies from the underlying disease. But if patient ingests lethal medication from a doctor, the medication is the cause of the death
2. A physician who withdraws life-sustaining treatment intends only to respect the patient’s wishes and ease the patient’s pain; but a doctor who assists suicide has the primary intention of killing the patient
e. Sexual Activity and Sexual Orientation
i. Case Bowers v. Hardwick (overruled)

1. Essential Facts

a. Hardwick was arrested for engaging in homosexual activity in his bedroom

b. Police officer came to the apartment on a totally unrelated matter

c. Police officer states to have witnessed the homosexual activity and arrested Hardwick for violating the Georgia sodomy law 

2. Held: Georgia statue is constitutional 

3. Rule: Rational Basis - The law at issue passes rational basis scrutiny, because it is based on notions of morality
4. Rationale

a. Earlier decision protecting privacy pertain to matters of family and reproduction vs. homosexuality not fitting into these rights 

b. Rights are fundamental if they are supported by the Constitution’s texts, the framer’s intent or a tradition of illegitimacy when it deals w/ judge-made constitutional law having little to no cognizable roots in the language or design of the Constitution 

ii. Case Lawrence v. Texas

1. Essential Fact: Texas law prohibited sexual activity between same-sex couples
2. Held: Unconstitutional

3. Rule: Rational Basis Plus - law has no rational relation to a legitimate government purpose 
a. Animosity toward class of persons affected is NOT legitimate gov’t purpose and triggers rational basis +
4. Rationale

a. Kennedy

i. Penalties of laws such as in Bowers touch “upon the most private human conduct, sexual behavior, and in the most private of places, the home”

ii. “Statutes seek to control a personal relationship that […] is within the liberty of persons to choose”

iii. “the liberty protected by the Constitution allows homosexuals persons the right to make this choice”

b. Powerful affirmation of a right to privacy under the Constitution

c. Morality is not a sufficient purpose

d. Uses Casey (laws and tradition afford constitutional protection to personal decisions relating to marriage, procreation, contraception) and Romer as precedent  

5. Note: Court did not speak of a fundamental right or mention strict scrutiny
a. Court relied on privacy cases where strict scrutiny has been used
iii. Case Obergefell v. Hodges

1. Held: Due Process Clause guaranteed the right to marry as one the fundamental liberties and this applies to same-sex couples

2. Rationale

a. Reliance of substantive due process clause rather than equal protection

b. Fundamental rights include marriage and intimacy ( Kennedy seems to tell us for the first time that sexual autonomy is a fundamental right, but Defense attorney may argue just dicta
c. The Equal Protection Clause also guarantees the right of same-sex couples to marry as the denial of that right would deny same-sex couples equal protection under the law

d. States must recognize lawful out-of-state marriages btw/ same-sex couples

e. Four Principals

i. Decision who to marry is about autonomy (self-definition)

ii. Marriage is a fundamental right

iii. Safeguarding Children

iv. Keystone of Social Order

f. Reproductive Autonomy
i. The Right to Procreate: SCOTUS has held that the right to procreate is a fundamental right and thereby gov’t-imposed involuntary sterilization must meet strict scrutiny 
1. Initially the Court had rejected this position such as is in…
a. Case Buck v. Bell

i. Held: It is constitutional for the State of Virginia to sterilize an 18-year-old woman, pursuant to law that provided for involuntary sterilization of the mentally retarded 
2. Recognition of Right to Procreate in…
a. Case Skinner v. Oklahoma

i. Essential Fact: Oklahoma Habitual Criminal Sterilization Act allowed courts to order sterilization of those convicted two or more times for crimes involving “moral turpitude” 
ii. Held: Oklahoma Habitual Criminal Sterilization Act is unconstitutional
iii. Rule: Strict Scrutiny – right to procreate is a fundamental right 
ii. The Right to Purchase and Use Contraceptives 
1. Case Griswold v. Connecticut
a. Essential Facts

i. A Connecticut law fined people used medications to prevent conception and made it a crime to assist a violation of this law
ii. Case involved criminal prosecution of a director and a physician who ran a family clinic and provided contraceptives to married women

b. Held: State law is unconstitutional  b/c it violates the right to privacy in prohibiting married couples to use contraceptives (not good law)
c. Rationale

i. Right to privacy is fundamental and is implicit not under the due process clause but in many specific provisions of the BoR ( yet, this approach has NOT been followed in subsequent cases 

1. Criticism: Justice Douglas was consciously avoiding substantive due process b/c the BoR is applies to the states through the due process cause of the 14th amendment

ii. He did not focus on the subject itself but rather on right to privacy of the bedroom from intrusion by the police  

d. Harlan Concurrence: The majority should not infer a new right of privacy from the constitution; rather, the right to use contraception in marriage is supported by the Due Process Clause of the Fourteenth Amendment ( this is majority rule today
iii. The Right to Abortion
1. Case Roe v. Wade

a. Note: not good law except for recognition that right to terminate pregnancy is a fundamental right
b. Essential Fact: Texas law prohibits abortion unless it is to save the mother’s life
c. Held: Texas law is unconstitutional
d. Rule: Strict Scrutiny (later overturned by Casey)

e. Rationale
i. Zone of Privacy implied in the Constitution is broad enough to encompass a woman’s right to choose abortion
ii. Not an absolute right, i.e. considered against state interests and regulations 

iii. Trimester Framework (later overruled by Casey)
1. 1st Trimester: state cannot regulate abortion

a. State has no compelling interest

2. 2nd Trimester: State may regulate abortions if reasonably related to women’s health

a. State compelling interest in maternal health

3. 3rd Trimester: State may prohibit (as well as regulate) abortions except when it is necessary to protect life of mother
a. State compelling interest in maternal health & potential human life

b. Subject to SS review

2. Case Planned Parenthood v. Casey 

a. Note: While reaffirm Roe, it modifies it by giving us the undue burden rest to apply rather the use strict scrutiny
b. Essential Facts: Challenge to a five restriction on abortions under PA law
i. Required informed consent from parent, if minor

ii. Showing that notified husband, if married

iii. 24-hour waiting period for all women prior to undergoing the procedure 

c. Held: Unconstitutional, women have a fundamental right to terminate pregnancy (see Roe)
d. Rationale

i. Overturns the trimester framework from Roe

ii. Undue Burden Test: Does a regulation impermissible interfere w/ a woman’s right to an abortion

1. An undue burden exists if its purpose or effect is place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability

2. It’s a case by case approach 

3. It’s not a presumption 

4. Not a strong of significant limit on the states to regulate 

5. highly dependent on the Court’s assessment of facts as to whether a particular law regulating abortions fails to satisfy the test 

iii. claimed the principle of stare decisis prevented them from abandoning Roe in its entirety ( considerations in overruling precedent
1. Has the legal rule in the case become “unworkable” (can judges apply it)? 

a. Here, plurality says its workable

2. Has society come to rely on the holding (detrimental reliance)? 

a. Here, yes

3. Has the law changed to make the case obsolete?

a. Since Roe no changes to autonomy case

4. Have facts changed? 

a. Viability time line has changed and dangers of abortion have changed

VII. Scope of the Federal Executive Power

A. Case Youngstown v. Sawyer

a. Essential Facts
i. President Truman issued an executive order that gov’t was going to control the steel mills
ii. This was to streamline the process as they were entering war and needed steel
iii. There were also issues w/ unions and he wanted to get around
b. Majority Holding (not current rule): The President acted outside the scope of enumerate powers in taking that action
i. Rationale: President’s power to issue executive orders must come from either (1) an act of Congress (statutory authority) or (2) the Constitution  (constitutional authority) ( here neither
c. Jackson Concurrence (current rule): difference in the working of the vesting clause for executive and legislative branches, the president has a broader power
i. 3-Zone-Analysis
1. Zone 1: Where president acts with express or implied authorization (approval) of congress
a. Maximum Power
b. Can rely on both his and Congress’ power
2. Zone 2: where president acts without an express congressional grant or denial of authority (congress hasn’t spoken at all) → his power is in the middle
3. Zone 3: where President acts in a way that is incompatible with the express or implied will of Congress (congress takes definitive action saying they disapprove)  → president’s power is at its lowest
B. U.S. v. Nixon

a. Held: The Court recognizes that the existence of executive privilege as an inherent presidential power, but it’s not an absolute power
b. Rationale: An absolute power would interfere would conflict w/ court’s power, such as evidence necessary for criminal trial
