Constitutional Law Outline
I. THE CONSTITUTION

a. Historical Development
i. Declaration of Independence (1776) – purpose: sever ties with Britain; states their own independent sovereignties
ii. Articles of Confederation (1781) – created an alliance between the 13 states bound to each other only by treaties. The operated like individual nations/countries.
iii. Convention of 1787 – Drafting of the Constitution; A response to cure the problems of the states’ governments. 
b. Structure of the Constitution
i. Preamble - WE the PEOPLE create the Constitution. The people of the nation create the Constitution and its articles can be directed on them.
ii. Article I – Legislative Branch
1. Section 1 – legislative powers granted to Congress, which consists of Senate and House of Reps. 

2. Section 2 – House of Reps – House of Rep members chosen every 2 years. To be elected a member must be at least 25 years old, a inhabitant of the state they were elected in,  and have been a US citizen for at least 7 years. The larger a state’s population the more reps (1 per 30k). House of Reps has sole power of impeachment.

3. Section 3 – Senate – 2 senators per state and serve 6 year terms. 1/3 of the senate is rotated out so new ones can be elected every 2 years. To be elected a senator must be at least 30 years old, a inhabitant of the state they were elected in,  and have been a US citizen for at least 9 years. Senate has the sole power to TRY all impeachments and cannot do so unless 2/3 of its members a present.

4. Section 4 – congress must meet at least once a year on the first Monday of December.

5. Section 5 – in order to impeach a senator or house of rep member, the impeaching house must obtain a 2/3 vote.

6. Section 7 – once a bill basses the house of reps and senate, before it becomes law, it goes to the president. If the president chooses he will sign it and it becomes law. If he does not sign it, he returns it to either the senate or house of reps (which ever house it originated from) with his objections to it. If he does not return it w/i 10 days it becomes law. The house it goes back to can make amendments or by a 2/3 vote they can make it law.

7. Sections 8 – Enumerated Power - lists the powers of Congress.

a. Most of these powers are found in Art. I. Congress can only act based on powers enumerated in the constitution. It must attach its actions to an enumerated power.

8. Section 9 – Limits on Congress’s enumerated powers

9. Section 10 – limits state power.

iii. Article II - Executive

1. Section 1 – president elected for 4 year terms. Each state has a specific number of electors equal to the number of that states senators and house of rep members. To be  elected the president needs a majority of the electorate votes, must be born in the US, have lived in the US for at least 14 years, and be at least 35 years old.
2. Section 2 – president shall be commander in chief of the army and navy. Has the power to make treaties (w/ 2/3 concurrence of senators). With consent of the senate he has the power to appoint the heads of offices and judges.
iv. Article III –Judiciary.

1. Section 1 – There is one supreme court and congress has the power to create lower courts.
2. Section 2 – lists the jurisdiction of the judiciary.

3. Section 3 – no person shall be convicted of treason w/o 2 witnesses.

v. Article IV – States
1. Section 1 – states have the power to govern themselves.
2. Section 2 – a person is held accountable for his actions in a state and if he flees to another state that state, upon request, must return him to the requesting state.
3. Section 3 – concerns the addition of new states to the union.
4. Section 4 – The federal govt/ will protect the states
vi. Article V – Amending the Constitution – in order to propose an amendment to the constitution 2/3s of the state’s legislators need to propose a convention. In order to the amendment to be ratified, ¾ votes are needed.
vii.  Article VI – Supremacy Clause - laws of the US are binding over the states, meaning state laws cannot be contrary to federal laws/constitution.
viii. Article VII – Ratification
c. Structure of Constitutional Arguments - there are two types of constitutional arguments: ones that apply to federal exercises of power, and ones that apply to state exercises of power.
i. Exercises of Federal Power: (1) what is the scope of the enumerated power; (2) is there a separation of powers problem, (3) is there a federalism problem, (4) what is the structure of the law, (5) what are the limitations on the power.

ii. Exercises of State Power
1. (Police Powers)

2. Structure: Supremacy (preemption)

3. Limitations (Liberty, etc.)

II. JUDICIAL REVIEW
a. Judicial Review – the process by which courts rule on the constitutionality of actions taken by federal and state officials/govt. 
b. MARBURY v. MADISON (1803) – Justice John Marshall – Established that federal courts possess the power of judicial review over acts of congress and the executive.
1. Marbury filed in SC using OG jdx seeking a writ forcing new sec of state to deliver his commission. 
2. Court’s Process:
a. Does Marbury have a right to the commission? Is there a right?
i. Congress delegated authority to Executive to appoint officers. Appointment complete when president signs the commission. Appointment is discretionary but delivery of the commission is ministerial act. Ministerial duties are reviewable by the court. 
ii. If it is a political act, there is no right (and therefore, no remedy) 
b. If there is a right, is there a remedy? 
i. Where there is a right, the system of law should afford a remedy! The right and the remedy run together!!
ii. If there a loss but no injury, there is no remedy. Ask yourself- what is the injury, the legally entitled right lost? 
c. If there is a remedy, is it a writ of mandamus?
i. Ct must consider whether they have power to issue the writ. Only have power if there is constitutional jdx and statutory jdx. 
1. Statutory jdx: Ct glosses over this and says that there is because the Judiciary act says “the SC shall have power to issue writs” even though when read in total it seems like it really only gave them appellate jdx. Wants to get to the constitutional question! Ides thinks the opinion really should have been “no jdx b/c no statutory jdx”
2. Constitutional jdx:  Two types of Jdx:
a. Original Jdx: case must “affect ambassadors, other public ministers and consuls and those in which a state shall be a party”
i. Cert can be denied in most cases but mandatory when one states sues another 
b. Appellate Jurisdiction : allowed in all other cases 
ii. Ct says that the judiciary act gives the court OG jdx where the constitution only gave it appellate jdx. Thus, act is unconstitutional. 
3. There is judicial authority to review the acts of the political branches when they operate outside the realm of their constitutionally vested discretion: Because it the constitution that gives congress the power to pass laws, the law of the constitution is higher than that of congress. SC’s job to say what the law is when there is a proper case before it. 
a. Case gave courts the power to say what the law is! Power to interpret = power to make law
c. Authoritativeness - The Constitution is the Supreme Law of the Land; Supreme Court Cases are binding upon all the States.
i. COOPER v. AARON (1958): Arkansas refused to comply with school desegregation after Brown v. Bd. Of Edu. was decided. Ct says that governor needed to comply with Brown even though they weren’t a party. 
1. Ct says that the Constitution is the Supreme Law of the Land; Supreme Court Cases interpreting the constitution are binding upon all the States and on federal and state cts.
2. Other branches, however, are not bound to the SC’s interpretation of the constitution when exercising functions over which they have complete discretion. 
III.   JUSTICIABILITY

a. General
i. Justiciability – refers to the types of cases over which Art. III case and controversy requirement allows the federal ct. to hear. 
1. A case is justiciable if it is the type of case or controversy historically decided by the judicial process.
2. Whether or not a case is justiciable, is largely determined by Atr. III’s “case or controversy” requirement. A matter is justiciable when there is: 
a. Actual Dispute - means there is an actual dispute involving the legal relations of adverse parties. 

b. Redressability –means that the judiciary can provide some type of effective relief. (Declaratory Relief, Injunction, or Monetary Damages.)
ii. There are 4 doctrines that define when a case is justiciable (able to be heard).
1. Standing Doctrine

2. Mootness Doctrine

3. Ripeness Doctrine

4. Political Question Doctrine
b. Standing Doctrine
i. Asks whether the P that filed the lawsuit is the right party to have filed the lawsuit 
ii. Whichever party brings the action to federal court has the burden of establishing standing. 

iii. To establish Article III standing, a plaintiff must show:
1. An Injury-In-Fact of a legally protected interest.
a. Must be concrete (not speculative), particularized, actual or imminent (not conjectural or hypothetical) 

b. When there is no injury, we say that the claim is not ripe
c. CANNOT be self-inflicted 

i. Ex. Clapper v. Amnesty International – P argued that they have been injured because they have already spent significant money to prevent their communications from being monitored. Ct. said that this was a self inflicted injury
d. The injury may be a present injury or a THREATENED injury, so long as the threat is not too speculative or remote.
i. EX: CLAPPER: Case seemed to add “certainly impending” requirement. Ct. rejected Ps’ argument that had standing because their communications will likely be monitored – not impending enough! Creates precedent that if injury hasn’t happened yet, difficult to show standing! 

ii. EX 2: SUSAN B. ANTHONY (anti abortion campaign) - When a claim involves the challenging of a law based on constitutional violation of that laws’ enforcement, a plaintiff has standing by showing an intention to engage in a course of conduct arguably affected with a constitutional interest; they need not wait for the law to enforced against them. 
iii. Putting these two cases together: Standing is a bit of a moving target – Susan B. doesn’t overrule Clapper but seems to contradict it in a way! What is the standard?!

iv. Standing Based on Threatened Future Injury – The greater the probability of the harm and the more significant the harm, the more likely the ct. will find that the case is ripe.

1. When determining whether a claim based on a threat of a potential future injury is ripe, the court considers:

a. The probability that the predicted harm will take place;

b. The hardship to the parties if immediate review is denied; AND

c. The fitness of the record for resolving the legal issues presented.
2. Causation Element – the causation element of standing is satisfied when the injury suffered by the plaintiff is fairly traceable to the defendant’s conduct. 
a. The more direct the link between the plaintiff’s injury and the defendant’s conduct, the more likely the court is to find causation is satisfied. 
3. Redressability Element – must be highly likely that the injury will be redressed by a favorable decision
a. Redressability becomes problematic when the nature of the underlying injury is not clearly identified. Thus it is important to identify what the injury is and how it will be redressed by the relief sought.

b. Mootness Doctrine – is when there was an actual dispute at some point, but the injury has been addressed/resolved. 
i. A change in law can render a claim moot.

c. Political Question Doctrine – Provisions in the constitution that give discretion to the executive or legislative branch are non-justicable 
i. A Controversy involves a political question where there is:

1. A textually demonstrable constitutional commitment of the issue to a coordinate political department OR

2. A lack of judicially discoverable and manageable standards for resolving the issue 
ii. NIXON v. US (1993): Judge Nixon is impeached by a committee of senators. Claims that this violates impeachment clause in constitution which says that “senate shall try all impeachments” and only a group of senators heard his case. 
1. Ct says that they can’t review because this was left to the sole discretion of the senate. The court found that there was a textual commitment to the senate based on the use of the word “sole”. 
IV.    POWERS OF THE FEDERAL GOVERNMENT

a. General
i. Enumerated Powers - The Federal government can exercise only those powers granted to it by the Constitution. Most of these powers are found in Art. I, § 8. 

ii. Implied Power - There are also certain powers that are inherent in the federal government as an independent sovereignty.
iii.  State Powers – 10th Amendment – All powers not granted to the federal government are reserved to the States respectively, or to the people.
iv. Structure of Analysis – Every exercise of national authority must be linked to a constitutionally granted power.
1. What is the specific power that allows the govt. to act?
a. The act may constitute a mean that is rationally related to the implementation of a constitutionally enumerated power (ex: create bank ( collect and lay taxes)
2. What is the scope of that power?
3. Does the regulation/law/action come within the defined scope of the power?
a. If not then the law is invalidated as unconstitutional.
b. THE NECESSARY AND PROPER CLAUSE – Art. I, §8, cl. 18 – “Congress shall have power to . . . To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”
i. MCCULLOCH v. MARYLAND: State taxes congressionally created bank. Gov says state tax violates supremacy clause. State claims Congress didn’t have power to make this bank to begin with. 
1. The national govt. may act only pursuant to an enumerated or implied power. Here, does the necessary and proper clause give Congress the power to create a bank? 
a. Structural Argument: The government must have broad means to implement the powers bestowed upon it by the constitution.
b. Textual Arguments
i. The necessary and proper clause was not meant to limit congress’s power 
ii. “Necessary” means reasonably, not absolutely necessary –means “reasonably necessary” or USEFUL or convenient to executing its other powers. 
1.  “absolutely necessary” would be restrictive and N&P clause was supposed to give Congress powers, not take them away
2. There are other places in the Constitution that use the phrase “absolutely necessary” so not what they meant here 
2. In interpreting the N&P clause, ask: does Congress’s act (the statute) constitute a mean that is rationally related to the implementation of a constitutionally enumerated power? 
a. Here, the bank was rationally related to Congress’ enumerated power to collect and lay taxes, borrow money, etc., so ok! 
3. Finally, consider the supremacy clause issue. Did Maryland have the power to tax the bank? 
a. Ct says no! ability to tax is the ability to destroy – by taxing fed gov, the state is taxing all the people of all states. States only have the power to tax their own people! 
c. COMMERCE CLAUSE- Art. 1, § 8, cl. 3 – “Congress shall have the power . . . To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes”

i. Defined
1. Commerce: commercial intercourse between nations and parts of nations; economic interaction between businesses – buying, selling, transporting, delivering of goods and services 
2. Among Several States: involving more state than one – if it affects the state and only the state, then it is internal  
ii. Types of Cases Involving Commerce Clause 

1. Congress may regulate the CHANNELS and INSTRUMENTALITIES of interstate commerce – aka Congress can regulate ways goods are shipped between states (buses, planes, trains, AND the highways, waterways, bridges, etc. that those instrumentalities use) and the goods themselves 
a. GIBBONS v. OGDEN– Congress can regulate navigation between NY and NJ. This is a channel of interstate commerce and therefore any congressional law regulating the use of the waterways between states trumps state law to the contrary.

b. HAMMER v. DAGENHART: Law prohibited the interstate transportation of goods produced with child labor. Ct says this is really regulating internal activity – the production and manufacturing / working conditions – and therefore, is not within the scope of the constitution. THIS IS OVERRULED BY DARBY
c. DARBY: Part 1 of the act which made it unlawful to ship goods between states made using substandard labor conditions. Says that this is regulating interstate commerce. Hammer rules no longer apply 

i. Note: Darby Court also said that the 10th Amendment doesn’t matter because these things fall under the Commerce clause so they are not left to the states. A rejection of the Hammer idea that there are some things you just cannot touch! Significant expansion of federal power. 
d. When regulating interstate commerce itself, the Congressional motive is irrelevant even if the regulation is designed to achieve non-economic objectives such as to promote morality
2. Congress can also regulate any commercial or economic activity that substantially effects interstate commerce 

a. This is the application of the necessary and proper clause combined with the interstate commerce clause. Congress regulates the activity in order to regulate interstate commerce.
b. Substantial Effects Test
i. Economic Activity: Standard of review varies based on whether the regulation involves any sort of economic activity. Does the statute involve the regulation of any sort of economic activity?

1.  either the activity itself is economic (buy sell produce for the market) or 
2. the regulation of the activity is an essential part of a larger regulation of economic activity
ii. If an economic activity, apply Rational Basis test: just look to see whether Congress could have rationally concluded that the regulated activity has a substantial economic effect on interstate commerce – basically, a political question. 
1. Ask two questions to determine: 
a. Whether Congress had a rational basis for finding that the activity affected commerce AND
b. If it had such a basis, whether the means it selected to eliminate that evil are reasonable and appropriate

2. Other notes:

a.  Congress can include a subclass of non economic activity necessary to regulating an economic activity and it will be subject to rational basis. Example – congress regulates the sale of guns, BUT ALSO regulates possession. Sale is economic, but possession is not. However, regulating the possession makes it much easier to regulate the sale as well. 
b. Can look at the economic effects in the aggregate (not just the one individual)

c. The fact that Congress was motivated my oral objective is irrelevant as long as regulated activity has a substantial economic effect on interstate commerce 

3. Examples: 
a. WICKARD: Wheat grown by farmer, in the aggregate, would have a substantial economic impact on interstate commerce. When viewed in the aggregate (if everyone overgrew wheat “for personal consumption”), this decrease in demand would have a significant effect on interstate commerce.
b. HEART OF ATLANTA/KATZENBERG: The court said that the act is valid, because although this was an intrastate activity, the activity, in the aggregate, had a substantial effect on interstate commerce. Discrimination in places that provide housing for travels discourages, and thus deters interstate travel. This in turn affects interstate commerce. Thus, the Act is valid.
c. DARBY: Part 2 of the act says that it is unlawful not to pay minimum wage or to work too many hours when producing goods for interstate commerce. Ct said that the regulation was an appropriate means to ensure the effectiveness on prohibition on interstate shipment of goods produced under substandard labor conditions 
iii. If non-Economic Activity, apply Strict Scrutiny test: when the intrastate activity being regulated is not economic in nature, apply strict scrutiny. Ct then decides whether the activity has a direct and substantial economic effect on interstate commerce. 

1. Questions to consider:

a. Does the statute express any connection to interstate commerce?
b. Does the legislative history contain express congressional findings regarding the activities effects on interstate commerce?
2. Notes:

a. Court will be more likely to uphold statute if it contains a jdxal element that requires a connection to interstate commerce 

b. The presence or absence of congressional findings are not determinative, but may help demonstrate existence of a substantial economic effect on interstate commerce

c. Affect cannot be based on an attenuated series of chains that may connect an activity to economic impact 

d. When an activity is not directly connected to commerce, the Congressional regulation will usually NOT be upheld, especially when the activity is traditionally regulated by the states on the grounds of Federalism 
3. Examples: 

a. LOPEZ: The Gun-Free School Zones Act (the Act) of 1990 made possessing a gun within a school zone a federal offense. Owning a gun is not economic but state argues that guns on school campuses ultimately impact economy. Ct says there is insufficient nexus between regulation of activity and regulation of interstate commerce. Chain of inferences is too long. 
b. SEBILIUS (Obamacare): act which requires that all individuals purchase health insurance. If you do not have it you pay a penalty.
i. Govt. argues that the failure to purchase insurance in the aggregate causes a cost shifting problem that substantially affects interstate commerce. The individual mandate was meant to deal with this issue.
ii. Ct says that you cannot “create” interstate commerce by forcing people to engage in commerce. If we let Congress regulate this, they will be able to regulate anything (federalism issue). Roberts says may be necessary, but not proper. Scalia says not necessary because there are better ways (even though that’s not how we normally define necessary)
iii. Dissent says that the act regulates the interstate market of healthcare by regulating intrastate activity of purchasing insurance. Ct is focusing too much on the word “activity” which isn’t even in the constitution. Buyers are making rational economic decision to buy or not to buy! Ginsberg also says that this is necessary and proper because the individual mandate is necessary to make other parts of the bill that regulate commerce work. 
d. TAXING AND SPENDING POWER: Art. I, § 8, cl. 1 - Grants Congress the power to “law an collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the US.” In other words it gives congress the power to tax and spend.

i. General

1. This allows congress to enact taxes on activities that it cannot otherwise authorize, forbid, or otherwise control.

2. In exercising its spending power, Congress can offer funds to the states and may condition those offers on compliance w/ specified condition. These conditions can include that the states adopt certain policies that congress cannot itself impose.

3. This is a distinct/independent power that rests on itself that does not need to be attached to another power. 

ii. Power to Tax – Congress may use its taxing power to induce or deter conduct. 
1. Is it a tax? Two requirements:
a. Must raise some revenue. If it does, there is a presumption that it is a tax. If cost of implementing tax > tax revenue, doesn’t raise revenue. 

b. Cannot be a penalty (even if labeled as a “tax”)! Act must be a tax to qualify under the taxing power. If it is a functional penalty, then it is a tax. Taxes can burden but not punish. Congress doesn’t have power to punish under taxing power (but can punish under other powers)
i. Characteristics of punishments: 
1. The more narrow the conduct “taxed” the more likely it is actually a penalty.

2. The more detailed the regulation, providing different levels of tax for different conduct, the more the law looks like a tax rather than a penalty.

3. Imposes heavy burdens relative to non compliance
4. Only applies to those who knowingly infringe
5. Enforced by a governmental agency charged with carrying out punishments 
6. If it is so coercive that it appears to “cross the line” so that it is actually a punishment

2. Is the tax beneficial to the common defense or general welfare of a nation? Usually left to Congress to decide 
3. SEBILIUS: Gov argues that the statute gives people a choice between purchasing insurance or paying an additional tax. 
a. Is it a tax? Court says yes even though it is called a penalty. Look beyond the word – not punitive here. It raises revenue so there is the presumption that it is a tax and it can rationally be described as a tax rather than a penalty – small compared to insurance cost, paid to IRS, etc. Ct says not a problem to tax inactivity. 
b. Is it beneficial to nation? Yes, leave this to Congress to decide. 
iii. Spending Power – permits congress to pass any outlay of money by the federal government to pay the debts or to promote the general welfare or the common defense of the nation. 

1. The court is highly deferential to Congress when it comes to the Spending Power. 
2. Scope of the Spending Power – if the ct. concludes that a spending measure is actually a disguised regulation of a private activity, it will invalidate the measure as an unconstitutional exercise of the spending power.
3. Conditional Spending – is when Congress places certain conditions upon the grant of federal money to the state—i.e., the state will only receive the money if it complies with certain requirements. We are somewhat more concerned about this kind of spending because it may pose a federalism issue 
a. Limits/Requirements on Conditional Spending:
i. Must be for the general welfare: give substantial deference to the judgment of congress.

ii. Must unambiguously inform states of what is demanded of them 

iii. Must be germane (strongly related) to federal interest in particular program/project 

iv. Cannot induce states to engage in activities that would be unconstitutional
v. Cannot operate in a manner which all but forces the state (added by SEBELIUS): ask whether the state is really left with a choice
4. SD v. DOLE: Fed withholds 5% of federal highway funds unless state raises drinking age to 21. for general welfare because it makes freeways safer. very clear unambiguous rules. it is germane (most important element according to ides) because raising the drinking age makes the highways safer and it is not unconstitutional to raise the drinking age
5. SEBELIUS: Gov says adopt our new Medicare program and we will pay for all of it or don’t and lose all Medicare funds
i. Dissent says this hits all of the elements – promotes general welfare by providing healthcare to people who otherwise wouldn’t have it, provides very clear rules, strongly related to federal interest in improving health-care and not unconstitutional
ii. Majority adds another element and says that this is too coercive! Just as taxes shouldn’t be disguised regulations, neither should conditional spending. 
V.  FEDERALISM

a.  General
i. Division of power between the national government and the states which exercise concurrent sovereignty
1. Federal gov: can only exercise powers granted to it by constitution – as such, federalism acts as a limit on the federal government’s powers 
2. States: exercise reserved powers not granted to national gov via 10th amendment 
b. Cases Where Federalism can trump the exercise of congressional power
i. NATIONAL LEAGUE: Congress passes maximum hr and minimum wage provisions. Ct strikes down statute on grounds that the enforced application to the states invaded a realm of state sovereignty.
ii. GARCIA v. SAN ANTONIA: Similar facts to National League but Ct holds instead that Congress, composed of state reps, should make judgments about the scope of any intrusion on state sovereignty. Sets precedent that neither federalism nor text of 10th amendment will limit an otherwise legitimate exercise of national power. 
iii. NY v. US: Constitutionality of an act which requires states who fail to abide by federal standards “take title” to radioactive waste and accept liability for damages caused by waste. Ct says this is unconstitutional because either way, state is being forced to implement federal program. 
1. Federal government cannot commandeer state power by forcing the state to adopt regulation of private activity. 
2. Congress can seek to entice states to voluntarily join a federal regulatory program but cannot force them to do so – enticement v direct coercion 
iv. PRINTZ v. US – Brady act required local law enforcement officers to perform background checks on prospective handgun purchasers until the AG established a federal system for that purpose. Can Congress compel state officials to administer a federal program without violating federalism principles? 
1. Ct looks at 3 things to determine whether it violates federalism: (1) the historical understanding and practice; (2) the structure of the constitution; (3) and the jurisprudence of the court.
a. (1) Historical Understanding and Practice

i. if it has been done in the past, then it is more likely that congress’s action is constitutionally valid. 
ii. Scalia says that because they didn’t do it in the past, it can be inferred that they COULDN’T do it. Ides says this is too strong an inference. 

b.  (2) Structure of the Constitution.

i. Dual Sovereignty: Constitution established a system of duel sovereignty. Meant to prevent excessive power in either one of the governments.

ii. Separation of Powers – the equilibrium between the powers of the three branches of the federal government.

1. It is the executive’s power to appoint officials responsible for implementing the law. If congress were allowed to compel state officers to carry out federal law, it would be usurping power from the executive branch. 

c. (3) Jurisprudence

i. Court has previously held that the federal government could not compel the states to enact or administer a federal regulatory program.

v. Holding: The federal government may neither issue directives requiring the states to address particular problems, nor command the states’ officers, or those of their political subdivisions, to administer or enforce a federal regulatory program. To do otherwise would be a violation of the enforceable principles of federalism.

c. The Power Over Foreign Affairs – Powers over foreign affairs include: (1) the foreign commerce power; (2) the treaty power; (3) Executive Agreements; and (4) the War power. These powers rest with the president and congress (mostly the president). The judiciary is usually very deferential 
i. The Foreign Commerce Power – Art. I, § 8, cl. 3– “Congress shall have the power to regulate commerce with foreign nations . . . .”
1. Congress is extremely deferential in this realm: RATIONAL BASIS –as long as Congress can rationally conclude that the regulated matter either IS foreign commerce OR AFFECTS foreign commerce, the measure will be sustained as a constitutional exercise of the foreign commerce power.
ii. The Treaty Power - Art. II, § 2 – The president, with 2/3 consent of the senate, has the power to make treaties.

1. Treaty Definition – a treaty is an agreement between one or more nations. Two kinds of treaties:
a. Self-executing: a treaty that is enforceable immediately; establishes enforceable domestic law without further action by Congress

i. A complete regulatory scheme that does not require any additional measures. All treaties impose obligations but if the obligation is between nations, not self-executing. Has to have domestic enforcement, not just international obligation
b. Non self-executing: an agreement with a foreign nation approved by the senate which requires implementation by congress (most are this kind of treaty!)
c. How to tell if a treaty is self-executing:

i. Is it solely between nations or does it impose domestic enforcement?

ii. What is the structure of the treaty? How was it supposed to function?

iii. What was the history of the treaty – how has it been interpreted before?

iv. What was the understanding of the treaty pre-ratification? Did they intend to be bound? 
d. Application:

i. MEDELLIN v. TEXAS: Treaty says that you have to tell a detained person that he has the right to request assistance from his own state. Case of man who claims he wasn’t told of his rights goes to an international court (ICJ) where they rule that US failed to comply and says cts should give new trial. US cts refuse to follow ICJ decision. 

1. SC says that this was a non-self executing treaty for a few reasons:

a. Just because US consented to jdx of ICJ ct doesn’t mean they are bound by decision

b. Language that governs decision suggests that it is not really binding

c. No enforcement procedures for failing to comply suggests that it is not binding  

d. When treaty was signed, didn’t understand it to be binding. May not have signed if thought they didn’t have veto power 
2. Supremacy Clause: all laws and TREATIES made in pursuance of the Constitution shall be the supreme law of the land.

a. Thus, as long as a treaty is valid, it is the supreme law of the land. A valid treaty preempts all state laws inconsistent with its terms (even if state law in effect before treaty)
b. Given the potential for the treaty power to be used in ways that would allow federal government to intrude into what was previously exclusively state domain, treating and implementing legislation must be absolutely clear as to their intended domestic reach 

i. BOND v. US: Woman who uses chemicals to try to hurt her ex-friend sued for violating a statute implementing a chemical weapons treaty. Ct refuses to read statute as limiting state’s police power unless statute’s language explicitly says so. Interpret statutes narrowly to avoid intruding on state sovereignty 
3. Congress has the power to implement treaties using necessary and proper clause – the power to make all laws necessary and proper for carrying into execution the foregoing powers (including treaty power!)

a. As long as the treaty is valid, enacting legislation necessary and proper to carry out treaty is valid as well 

b. MISSOURI v. HOLLAND: UK and US signed a treaty protecting migratory birds. The birds traveled through Canada and parts of the US but were in danger of extermination.

i. This was a non-self-executing treaty because it was a promise and, by its terms, had no domestic effect. However, Congress, pursuant to the necessary and proper clause, executed the terms of the treaty when passed the Migratory Bird Treaty Act of 1918. Thus, the terms of the treaty became the law of the land.
4. Limitations on Treaties:
a. Cannot be used to address purely internal matter. THIS IS NOT REALLY A LIMIT – the court has never held a treat invalid on the ground that it addressed a subject matter beyond the competence of the treaty power.

b. Real limitation: Treaty may not be contradictory to the constitution.

iii. Executive Agreements 
1. Executive agreements and treaties are ways the US can enter into international agreements. 
a. Treaties are enacted by present with advice and consent of 2/3 of senate. 
b. International agreements other than treaties are brought into force on a constitutional base rather than with advice of senate. Three constitutional bases:
i. Agreements pursuant to treaty
ii. Agreements pursuant to legislation
iii. Agreements pursuant to the constitutional authority of the president 
1. So long as an agreement is not inconsistent with legislation enacted by Congress, president may make an international agreement within his constitutional authority including:
a. Authority as chief executive to represent nation in foreign affairs
b. Authority to receive ambassadors and other public ministers
c. Authority as commander in chief
d. Authority to take care that the laws be faithfully executed 
2. In determining which procedures to follow (treaty or international agreement), consider these factors:
a. Extent to which agreement involves risks affecting the nation as a whole
b. Whether the agreement is intended to affect state laws
c. whether the agreement can be given effect without the enactment of subsequent legislation

d. past practice as to similar agreements

e. the preference of the congress as to a particular type of agreement 

f. the degree of formality desired

g. proposed duration of the agreement

h. general international practice as to similar agreements
iv. War Power - Art. I, § 8, cl. 18 - The war powers confer very broad authority to initiate whatever measures deemed necessary to provide for the national defense in peacetime as well as in wartime. This includes the ability to remedy conditions which war created.

1. War Power Include:
a. power to tax and spend for the purpose of common defense is a war power. 

b. Congress has the power to declare war, meaning it has the power to authorize the executive to declare war.

c. Power to raise and support army/navy

d. Ides – the power of war paired with the necessary and proper clause allows congress to take action to prepare for war, prevent a war, take action to respond to war, and respond to the aftermath of war. 

2. Standard of Review - PRETTY MUCH NO JUDICIAL REVIEW OF WAR POWER.
a. If federalism plays any role in this, it is a modest one and is unlikely to arise.

b. WOODS v. CLOYD W. MILLER: Congress imposes post-WWII rent controls after there is a housing crisis from people coming home from war. Property owner sues saying this is outside of Congress’ war powers. Ct says war power includes power to remedy evils which have arisen from war’s rise and progress and continues through duration of that emergency – doesn’t end just because war ends. Means for executing war power must be proportional and appropriate to legitimate ends to be achieved. 
VI.   SUPREMACY CLAUSE: issues that arise when state and federal law conflict
a. VALID federal law (constitution, statutes, treaties, international agreements, administrative rules, federal common law, etc.) is binding on all state action and preempts any state law to the contrary. The only issue that may be brought up is whether the federal law is in fact valid. 
b. Process:

i. Is the federal law valid?

ii. Is there tension between federal and state law? If so, can we read it so there isn’t tension between them?

1. When there is a conflict, read federal law to try to avoid conflict. Look for express intent of congress if you’re going to displace state law in an area reserved to the state! 

c. Two kinds of supremacy problems:

i. Federal government and instrumentalities are immune from state regulation and taxation (Ex: MCCULLOUGH – cannot tax a federally chartered bank)

ii. Pre-emption (see below)
1. Conflict Preemption – three times this occurs:
a. when a statute prohibits the state from doing some specific thing
b. when it is physically impossible to comply with federal and state law
i. This rarely comes up. Ex. State law forbids that which the federal law requires.
c. When state law operates as an obstacle to the objectives of the federal government
i. There are two steps:
1. identify the federal objective.

2. identify how the state law interferes with achieving this objective.

ii. Federalism Concern - Always take into account whether the state law is operating in an area in which the state traditionally operates. The court might be less inclined to encroach on the state powers.
iii. GARAMENDI: Insurers suing state gov challenging an act imposing duties on insurers claiming that act is preempted by federal law, a non-treaty entered into by US and Germany that says restitution handled by Germany. Ct says that federal law preempts CA act because federal law valid and state law acts as obstacle to nation’s foreign policy. Prez had power to create agreement – policy issue left to president and done these types of agreements in the past. Ct follows these steps:
1. Identify policy of executive agreement: Here, history clear that they want to protect survivors and maintain relationships with Germany

2. Identify how CA law conflicts: law requires more disclosure and undercuts executive discretion. Shared goal but conflicting means

3. Consider federalism concerns: If it is unclear whether state law conflicts with federal policy, state must show a strong interest in regulating a traditional state legislative matter. 
2. Field Preemption – occurs when Congress occupies an entire field and the state can’t enter that field (rarely used). May be express or implied 
a. Express – When congress says “We regulate this field alone”
i. Sometimes is can be difficult to define scope of express pre-emption – usually narrowly 
b. Implied – no visible conflict but an implicit one (Ex: pervasiveness of FAA regulations means there is no room for anyone else to regulate)
i. State laws will only be preempted if it is CLEAR that congress intended to preempt state law in that area. 
c. Federalism Concern: Always take into account whether the state law is operating in an are in which the state traditionally operates. The court might be less inclined to encroach on the state powers. 

3. ARIZONA v. US: US Gov sues AZ claiming that their “we don’t like strangers in our state act” is unconstitutional. Ct says that Congress has broad power over immigration – thus, conflicting federal law is valid. Ct then asks if the state provisions are preempted by federal law? Limits state powers because we want to make sure we have a uniform federal system 
a. Sec 3: crime to fail to comply with registration requirements and carry ID
i. No conflict preemption because there is no conflicting Federal Law. Thus question is whether it violates implied field preemption. Ct says that field of registration is comprehensive and must be left to fed so complete scheme can be created. AZ says laws are complimentary but ct says it doesn’t matter – preempts even complimentary lies 
b. Sec. 5: state law makes it a crime for unauthorized alien to knowingly apply for work
i. Ct says this is barred as an obstacle to federal regulation – conflict obstacle preemption. Federal law applies only to employers, not to employees, and ct says that was intentional part of their scheme. Congress Objective – to prevent employment of illegal aliens while balancing humanitarian concerns. The state law has the same goal of preventing employment of illegal aliens, but a different method.

c. Sec. 6: allows an officer to arrest any person he has probable cause to believe has committed a public offense that makes him removable.
i. Ct says barred again as obstacle conflict preemption. Congress wants to allocate limited resources to removal of certain aliens while maintaining foreign relations. State law acts as an obstacle by subjecting foreign nationals to arrest. 
d. Sec. 2b: allows an arresting office to make a reasonable attempt to determine the immigration status of any person they stop arrest or detained.
i. Court found this not preempted. No clear conflict – have to see how provision is implemented before they say it is pre-empted 
VII.   DORMANT COMMERCE CLAUSE 
a. Ways the commerce clause acts as a limitation on the power of the states. 
i. Even in the absence of congressional legislation, state laws that burden or discriminate against interstate or foreign commerce will be invalidated on the ground that they violate the dormant commerce clause.
b. Three types of State laws that give rise to the dormant commerce clause:
i. Laws whose purpose is to regulate interstate commerce, or whose effect is to control out-of-state transactions;
ii. Laws that discriminate against interstate commerce; and
iii. Laws that so not discriminate against, but nonetheless burden interstate commerce
1. Absent discrimination towards interstate commerce and federal law to the contrary, a state regulation affecting interstate commerce is valid as long as there is a rational basis for passing the law AND the affect on interstate commerce is not unreasonably burdensome on interstate commerce. 
c. Analysis of Dormant Commerce Clause Issues
i. Is the state law rationally related to a legitimate state purpose? State must rationally advance some legitimate police power interest.  Deferential standard – whether legislator could have found it was related to legitimate state purpose 
1. Legitimate Purpose:
a. Falls within the state’s police powers: health, safety, morals, and general welfare

b. Truly local and not truly national

c. Cannot be something assigned to the federal government

d. Cannot be something enacted for the purpose of shielding local interests from interstate competition (economic protectionism) 

i. Requires a finding of intent to pass the law for this reason. 
ii. Cts don’t like to dispose of issue on these grounds because most states will be able to advance SOME rational purpose 
iii. ALASKA TIMBER: the state law was held per se invalid because the admitted purpose of the law was to shield Alaska’s infant timber processing industry from the effects of interstate commerce and foreign competition.
e. Cannot in practical effect regulate commerce that occurs wholly outside of the state’s borders 

i. Ex. NY passed a law that prohibited in state liquor sellers from selling their liquor at a higher price out-of-state. This regulated out of state activity and thus was per se invalid. 
f. Means chosen by state must be reasonably adapted to attaining that end 
ii. Does the law discriminate?

1. Ways an act can be discriminatory:
a. Facially: state law on its face favors in-state over out of state commerce
b. Discriminatory by design: Intent for it to discriminate even if not explicit
c. As applied: administered in discriminatory fashion – ex: law enforced only against out of state commerce
d. Disproportionate impact: unequally impacts states either in purpose or effect 
i. HUNT v. WASHINGTON APPLE: NC creates law that prevents WA from being able to use its grading system. Ct says NC might have some rational interest in protecting customers (even though they’re suspicious of economic protectionism) and it is discriminatory because NC won’t have to do anything but WA will have to change their existing systems – favors local businesses. Then ct says that burden is excessive because there are other alternatives that could meet the goal which are significantly less burdensome. 
iii. If the law discriminates against interstate or foreign commerce, does it represent the least discriminatory means for the state to achieve its purpose? 

1. If it discriminates, state has the burden of showing that it has adopted the least discriminatory means for achieving its legitimate state interests. If the state fails meet this burden then the state law will be invalid. 
2. Are burdens law places on interstate clearly excessive in relation to benefits that law affords the state? 
a. The courts are not likely to strike down the state law UNLESS the law imposes CONSIDERABLE burdens on interstate commerce and the benefits to the state are slim to nonexistent. 
b. BARNWELL BROS.: Challenge to state law that limited truck size and weight on their highways. Legitimate state interest in highway safety – bigger trucks cause more damage and lanes are too small. Doesn’t discriminate because all trucks are treated the same – inter and intra state. Burdens interstate commerce because most trucks didn’t comply with standards, but not irrational. Ct doesn’t look to see whether it is the least burdensome way – instead defers to state leg here. 
d. Market Participation Doctrine – is an exception to the dormant commerce clause.  If a state enters the marketplace as a participant, it is exempt from the restraints of the commerce clause.
i. When the state enters the economic market as a buyer, seller, subsidizer, or a dispenser of goods or services its actions are not constrained by the dormant commerce Clause.

1. ALEXANDRIA SCRAP – State puts bounty on scrap cars and makes it easier for in-state junk yards to collect. Ct says state is a market participant, participating by purchasing the service of having cars scrapped. Did not violate DCC because state was participating in the market and exercising the right to FAVOR its own citizens.

ii. Limitations:
1. The state may NOT impose conditions that have a substantial regulatory effect outside of that particular market within which they are participants.

a. Ex. State runs a cement production facility and requires that any who buys cement from the state can only sell cement to state citizens. ONCE THE STATE SELLS THE CEMENT THEY CAN NOT PLACE DOWN STREAM RESTRICTIONS. 

2. States may choose to employ only state citizens or to only buy or sell to state citizens.
a. REEVES: state owns cement plant and limits sales to only its residents. Ct says its ok because a market participant – not regulating commerce. Can choose which parties to do business with. 

b. WHITE: Boston mayor makes executive order saying construction projects funded by city had to have work force of 50% residents. Ct said everyone employed was working for city and therefore city acting as participant and not regulating 
3. Whether a state action is exempt under the market participation doctrine largely depends on how broadly or narrowly the relevant market is defined. Courts have a tendency to narrowly define the market. 
4. If goal is to regulate to help in state business, then it is per se invalid as a violation of the dormant comer clause
iii. Process:
1. Did Congress authorize the state to regulate commerce in a “clearly delineated” way? If yes, ok.

2. If no, is the state acting as a buyer/seller or as a regulator? Define market carefully and see if they are acting outside of the market in which they are participating

3. If yes, state can favor its own citizens 
4. EX: ALASKA TIMBER: AK was selling timber, but it required that if the timber was going to ship it out of state, it must be processed (by an in state processing company) within the state. 
a. Ct says that congress can redefine distribution of interstate commerce to give states power to do what otherwise would be impermissible but this policy must be “clearly delineated” – not the case here
b. Court says AK’s processing requirement was regulating the processing of timber AFTER the COMPLETION of the transaction.  AK was a participant in the selling of timber. It was not a participant in the processing of timber.  
VIII.   PRIVILEGES AND IMMUNITIES CLAUSE Art. IV, § 2 - The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.

a. General
i. Prohibits states from engaging in certain types of discrimination against citizens of other states. 
1. Triggered only if discrimination affects a fundamental right
2. Even if it affects fundamental right, will still be upheld if state can show substantial reason for different in treatment 
ii. NOT about individual rights – based on the structural premise of protecting the nation 
iii. Policy: The purpose of the privileges and immunities clause is to promote unity and harmony between the states. To ensure that a citizen of state A who ventures into state B the same privileges which the citizens of state B enjoy 
iv. Market Participation Doctrine and Dormant Commerce Clause vs. Privileges and Immunities Clause – Aim of DCC is to prevent states from impeding on Congress. P&I purpose is to promote interstate harmony. One clause is meant to promote interstate commerce, the other is meant to protect the fundamental rights of out of state citizens. Thus under the commerce clause/market participation there is no distinction between public and private employment.  
b. Process
i. Does the state law/action discriminate against citizens of other states? In other words does it favor instate citizens over out-of-state citizens.

1. Only a citizen of ANOTHER state can raise a P&IC claim against a state. However, when a law favors residents of a particular city, it necessarily discriminates against citizens of other states. 

2. Corporations are not citizens for purposes of the P&IC.

ii. Does the discrimination pertain to of one of the fundamental privilege/immunity under Art. IV?

1. Art. IV Fundamental Rights:

a. Right of Travel to pass through or travel in the state. 

b. Right to Reside –to stay or to live in any state of one’s choosing.
c. Right to Do Business –engage in business/work in any state.
i. Public Employment Exception – Government employment is not a privilege or immunity protected under Art. IV. When it comes to public/government employment, the state can favor hiring state residents over out of state residents.

d. Right to Hold Property –right to own or sell real or personal property in another state

e. Freedom from tax discrimination – this means that out of state citizens should not be subject to higher taxes or impositions.

f. Access to judicial system

g. Basic Services - Some basic service such as emergency health care

2. Discrimination – in order for the state law to discriminate under the P&IC, the law must favor in state residents. Thus if the law interferes with a fundamental right, but applies equally to in state versus out of state residents, then the law does not trigger the P&IC.

iii. If the law does discriminate against citizens of other states, and the discrimination pertains to one of the fundamental privileges and immunities of Art. IV, does the state have a SUBSTANTIAL REASON for the difference in treatment?

1. The differential treatment must be “aimed at combating a peculiar source of evil” caused by out of state citizens’ activities.

2. To have a substantial reason, the state must show: 
a. There is a substantial reason for the difference in treatment—or as the ct. has so eloquently stated, “noncitizens constitute a unique or peculiar source of evil at which the law is aimed—AND 
b. The discrimination is closely related to the state’s objectives, taking into account whether there are feasible less discriminatory or less restrictive ways of achieving the state’s goal.
iv. EX: UNITED BLD v. MAYOR + COUNCIL: City ordinance requires that at least 40% of the employees of contractors and subcontractors working on city construction projects city residents. By favoring cities, automatically discriminates against other cities. The court remanded for a determination of whether the state met the substantial reason test. There was not enough info on the record for the court to make the determination.
IX. SEPARATION OF POWERS  
a. General
i. Separation of powers issue arise when it is claimed that one branch of government has usurped or encroached upon the functions of another branch. Tension between roles is supposed to lead to cooperation
1. Aggrandizing: when one branch of the govt. encroaches on the authority of another branch and, in doing so, gives itself more power.
a. Ex. Congress passes a law barring the president from dismissing certain executive officials w/o approval of the Senate. Congress has aggrandized its own powers and at the same time encroached on the president’s authority to administer the executive branch.
ii. Where powers come from:
1. Art I – legislative – the power to legislate
2. Art II – executive – the power to administer
3. Art III – judicial – the power to judge 
iii. Policy – When one branch encroaches on another’s authority, it is irrelevant whether the other branch consents to the encroachment. The purpose of three separate and distinct branches is to safeguard the rights of the people. 
iv. Arguments in favor of separation of power: 

1. Structural Arg: Checks and Balances – The roles are intermingled so that one branch can take measures against another branch when it is abusing its power. (ex. president can be impeached by congress). 
2. Textual args: Ex. War Power: Art I gives power to declare war to Congress but Art II gives power to conduct war to President. If President declared war, could be challenged based on text.
v. Process: If any of the following questions is answered in the affirmative, a court will likely find that there has been a violation of the separation of powers.
1. Has one branch of govt. exercised a power or performed a function that a specific clause of the constitution requires to be performed by, or only in conjunction with, another body or branch?
2. Has one branch of govt. aggrandized its authority by usurping power that more appropriately belongs to a coordinate branch?
3. Has one branch of govt. encroached upon the functions of a coordinate branch so as to undermine the branch’s integrity or independence?
b. Presidential Exercise of Law Making Power - Art. II § 3 
i. Presidential Powers
1. Power of Commander and Chief –president has command of the military (But only congress can declare war)
2. “Take Care Clause” - the executive has the duty to take care that the laws be faithfully enforced; carries out laws passed by legislative branch 

a. Though Pres cannot make law, the president does provide checks and balances on the legislative branches ability to do so through veto power
3. Inherent implied powers ​– Pres is our spokesperson in foreign affairs and can make executive agreements  
4. Delegated Powers: Congress may authorize other branches to establish rules or standards for a particular area of law AS LONG AS Congress, by statute, sets forth an intelligible principle to which the person/body authorized to act is directed to conform. 
a. The intelligible principle test is very easy to meet. Congress can simply say “so and so can pass these rules in this area as long as they are in the public interest.”
b. Policy – Congress does not have the expertise to regulate many areas of the law. Thus it is better to delegate the responsibility when the area of the law requires a specific expertise.
c. WHITMAN: Because all legislative powers are granted in Congress, Congress must lay down by legislative act an intelligible principle to which the person or body authorized to act is directed to conform 
ii. YOUNGSTOWN: During war, gov’t needs steel to make weapons. Employees of steel companies threaten to strike, and Pres orders the Secretary of Commerce to seize steel companies.  Congress has implied before that they didn’t want to grant authority to prez to seize co’s but has otherwise been silent. Pres sent two messages reporting his decision to congress and explaining his reasoning and Congress didn’t reply. Did Pres have the authority to order the seizure of the steel mills? Ct says no! Uses a variety of approaches
1. TEXTUAL ONLY: Black’s op says pres powers come from act of congress (here, silent) or constitution itself (which doesn’t give him power to make laws). Thus, no authority. 
2. TEXTUAL + HISTORICAL: Frankfurter says we should also consider history and allow pres to do things he has been able to do in the past because that implies the constitution allows him to do it – “the way the framework has consistently operated fairly establishes that it operates according to true nature.
3. STRUCTURAL: 
a. Jackson applies a structural approach and uses a three category system: 
i. Authorized: When the president acts pursuant to the express or implied permission of Congress, his authority is at the max. can do whatever he can do + whatever Congress delegates to him 

1. This will be ok unless it is something federal gov doesn’t have power to do (ex: left to states) 

ii. Silent: When the President acts in an area where congress is silent on the issue, he can only rely upon his own independent powers. 

1. Determine  whether the president was acting within one of his enumerated powers or maybe Frankfurter’s longstanding practice arg.

iii. Prohibited: Prez acts against congress – can only rely on his own powers minus any powers of Congress aka that congress has ZERO authority so the pres can act however he wants even if Congress disagrees  
b. Jackson says this is category 3 prohibited because no authorization and Congress has not been silent because it created three statutory policies inconsistent with seizure (though this is not entirely clear.) Pres has independent authority if:
i. Executive power: must be limited because they wouldn’t list out specific powers otherwise

ii. Commander in chief: Seizing steel mills isn’t commanding army but raising and supporting army and thus belongs to Congress

iii. Take care clause: inherent in take care is that laws already exist – can’t use this to make new laws

iv. Inherent powers: when we give prez’s inherent powers like this we get the Nazi’s so no

4. Dissent: Congress never really said no and this is an emergency. Thinks take are clause means Prez should take care to act until laws can exist and Congress acts 

iii. TEXAS v. UNITED STATES: DAPA program says if you meet certain criteria, you will be allowed to stay in US and work, drive, receive benefits, etc. legal presence but not legal status. States challenge DAPA and president’s authority to implement program.  What Youngstown category does this fall under and does it violate separation of powers? Could be category 2 because Congress is silent but left space for DAPA or could be category 3 because there is a statutory scheme here that is comprehensive and suggest that Congress wants to retain control. 
c. Legislative Veto – Any legislative action on the part of Congress must meet the requirements of bicameralism and presentment set forth in Art. I, § 7.
i. Presentment Clause - Art. 1., § 7, cl. 3 

1. Bicameralism Requirement –any legislative act of Congress must be approved by both the House and the Senate.

a. Acts as a safety mechanism to ensure that the laws passed were carefully considered and ensure that the smaller states were not overpowered by the larger ones

2. Presentment Requirement – must be presented for approval to the President; AND if the president vetoes the measure it can only be repassed by a 2/3 vote.

a. Meant to check whatever propensity a particular Congress might have to enact oppressive, improvident or ill-considered measures. 

ii. If congress takes any action that that qualifies as legislation it must meet the requirements of bicameralism and presentment.
1. Legislative Action – is action that has the purpose and effect of altering the legal rights, duties, and relations of persons outside of the legislative branch.
a. Ides thinks this is too vague – should be an enactment adopted pursuant to constitutional procedures that alters and regulates the standards of behavior for applicable conduct in the future 
iii. CHADA: Chada going to be deported but AG terminates his deportation and then Congress uses one house vote to deport him after all. Can Congress reserve in itself a legislative veto? Ct says no! This violates separation of powers - veto is is legislative action and thus needs to go through bicameralism and presentment! After this decision, LEGISLATIVE VETOS violate constitution 
1. Separation of powers arg: Congress has power to make law and pres has power to execute. Congress’ veto of executive encroaches on executive’s function to execute the laws.
a. NOTE: using this approach rather than the court’s textual approach would render most legislative vetos constitutional – b/c most veto’s are about executive making laws with an intelligible principle from Congress and that is Congress’ power. 
2. DISSENT: thinks we should decide narrowly because of importance of legislative veto. Says bicameralism and present satisfied when Congress passed law initially and separation of power args should be used but here, executive wasn’t actually executing the law so Congress should be able to veto 
iv. CLINTON: line item veto act enables pres to cancel certain line item budget items. Majority says this is rewriting the law and to do that, law has to go through bicameralism and presentment requirements. Dissent says there is no difference between authorizing pres to cancel spending or giving him discretion to spend it – functionally, this shouldn’t have to go through bicameralism and presentment. 
INDIVIDUAL RIGHTS
X. FIRST AMENDMENT

a. Freedom of Speech – “Congress shall make no law . . .abridging the freedom of speech, or the press.”
i. Freedom of speech is not an absolute right. But, if law restricts freedom of speech, there is a strong presumption against it.
ii. Three major concerns: Type of speech, content v. content-neutral restrictions, and prior restraints

iii. the type of speech the law impacts; 
1. the 1st amendment protects not only verbal or written speech, but also extends to expressive conduct. Both are EQUALLY protected (same level of scrutiny) by the 1st amendment. To be protected, must qualify as speech. What is speech?
a. Pure Speech – any written or verbalized expression of opinion 
b. Symbolic Speech (Expressive Conduct) –conduct intended to communicate a message and reasonably understood to communicate a message. Court will consider:

i. Nature of conduct and

ii. Context in which the conduct occurred 

iii. TEXAS Flag burning: 
1. Nature of the Conduct – The flag has traditionally been used and accepted as a form of communication. 
2. Context of Conduct – The context in which the flag was burned was at a political rally against the government. It was clear that that D was expressing his dissatisfaction with the govt. when he burned the flag. 

2. Political speech and speech expressing religious beliefs is particularly protected. 

3. Some speech not protected: subject to rational basis and upheld as long as law is rationally related to a legitimate gov interest (obscenity [like child porn], true threats, fighting words, or misleading/fraudulent commercial speech)
iv.  whether the law is a content based restriction on speech or whether it merely regulates the time, place, and manner of speech; and 
1. To decide whether it is content-based or not, look at the reasons the state gives for doing it. 

a. EX: Texas flag burning: ct says it’s content-based because gov was concerned about national unity and flag as symbol of nationhood 
2. Content-based restriction ( undergoes a form of strict scrutiny which permits restrictions on speech only when necessary to advance a substantial, overriding governmental interest and only when the danger presented by the speech is such that the government has no other option but to punish the speaker. 

a. To show it is not unconstitutional, must show that there is: 

i. Compelling state interest and

1. Clear and Present Danger test: Does the speech being regulated present a clear and present danger to a compelling government interest? Yes if speech would cause:

a. (1) (incitement) would cause immediate incitement; 
b. (2) (imminence)  that the incitement would lead others to immediately create the danger the law is meant to protect against; AND

c. (3) serious evil – would endanger a compelling state interest 

d. only specific facts proving an imminent danger to a very weighty government interest will permit interference with freedom of expression! 

e. Use this when speech is public and overt (see KKK case)

f. When speech is covert, use a balancing method, that considers the same factors but if the evil is super serious, imminence is less important (see Dennis case) 
ii. The means adopted are narrowly tailored for the achievement of that interest 

b. OLD WAY:
i. SCHENCK: guy mailing lit to draftees encouraging them to resist the draft. Ct says this regulates content but ct says it will be deferential as applied given the context of war – may present a clear and present danger 
ii. WHITNEY: Lady convicted of violating statute by distributing communist info. Majority of ct says content based and CA leg acted within their police powers so that is enough – constitutional.
a. BRANDEIS CONCURRENCE: thinks there should be scrutinizing here. Elevates majority’s clear and present danger test by A LOT because he is more suspicious. Thinks freedom of speech can only be trumped in a true emergency. Introduces inciting, imminence and serious evil.
c. MODERN TEST:
i. DENNIS: Dudes convicted of conspiring to create communist pary that advocated overthrow of gov, but no evidence that they had specific spans to overthrow the gov. Plurality says that the greater the potential evil, the less likely its realization must be for gov to restrict it. Said imminence was outweighed by evil – probably in fear of Cold War. 
ii. BRANDENBURG: KKK convicted of violating state law for saying racist things and threatening that “revengeance may need to be taken” but Ct said that could not be punished because wasn’t inciting or producing imminent lawless action. Didn’t overrule Dennis, but show s that when speech is public and covert, use the clear and present danger test. When speech is covert, better to do a balancing test like in Dennis. 
3. Content neutral speech (scrutiny falls somewhere between highly deferential rational basis and strict scrutiny 
v. whether the law acts as a prior restraint on speech or whether the law allows for subsequent punishment after the speech occurs.
1. The courts are more suspicious of a law that acts as a prior restraint on speech (purpose to prevent speech from occurring). Two types of prior restraints: 
a. (1) governmental licensing or permit schemes; and 
b. (2) injunctions against publication.
2. Prior restraint validity bears heavy burden - stricter than strict scrutiny. Presumption that unconstitutional. To rebut, ask:
a. Is there a compelling reason for a prior restraint? (ex: nuclear war)

b. Is the restraint narrowly tailored to the evil? 
3. NY v. U.S.: Super secret pentagon papers going to be released. Gov seeking an injunction on publication – a prior restraint. Ct says gov hasn’t met heavy burden to rebut presumption that unconstitutional. 
a. Black and Douglas say that there should absolutely be no prior restraints

b. Brennan says that one single narrow class where judicial restraint upheld is only where the publication would inevitably, directly, and immediately imperil safety of soldiers overseas

c. Stewart and White: say you can’t impose prior restraints but can make it a crime to publish 
b. Free Exercise Clause – 1st Amendment – “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.”
i. Protects three things: 
1. (1) Beliefs + (2) Expression of beliefs AND

a. Belief case if the law regulates thought process or mental conclusions – makes them affirm something they don’t believe

i. Ex: religion prohibits violence but gov makes him sign an oath to defend the nation 

b. Absolute right here! Once you identify it’s a belief case, almost impossible to make it ok. 

c. BARNETTE: requires students to participate in flag salute. Jehovah’s witnesses aren’t down. Can be seen as freedom of speech or freedom of religion case. If speech, content based and rationale of forcing unity not compelling enough, nor effective. If religion, definitely not ok because you have an absolute right to believe anything you want. Cannot force others to affirm a belief they do not have. 

2. Conduct motivated by those beliefs 
a. Conduct case if regulating the external actions triggered by an individual’s belief 

i. Ex.  Religion prohibits violence. He challenges a law drafting him to fight in war. 
b. Scrutiny more complicated here

i. If regulation is BECAUSE of the religion, then triggers strict scrutiny (ex: city says you can’t ritualistically sacrifice animals). Presumed unconstitutional if facially discriminates against practice of religion. 
ii. If regulated DESPITE the impact on you, then rational basis (ex: law says you can’t use peyote,  it’s rational basis even though it prohibits religious activity because its purpose is separate) 
c. Establishment Clause – 1st Amend. – “Congress (or any institution of the federal govt.) shall make no law respecting the establishment of religion.”
i. Theories of Establishment 

1. Separationist Theory (strictest approach): gov can’t make an official church, prefer one religion over another, pass laws that fund teaching of religion or help one religion
2. Non-Preferentialist Theory (most lenient approach): the govt. may not discriminate among religions, but may prefer religion over non-religion.. 
3. Compromise Approach (typically adopted by cts): gov can promote religion over non-religion but cannot endorse religion (endorsement theory), and can promote religion unless coercive (coercion theory), gov can do what they have done historically (historical practices theory)
ii. Lemon Test: an attempt by court to create a simple three part formula. Not an exclusive method for resolving EC disputes. Under test, gov action:
1. must have secular purpose (cts are deferential here)
2. must have a primary effect that neither advances nor inhibits religion
3. may not foster an excessive entanglement with religion 
iii. Three ways to violate the establishment clause:

1. State nor fed gov can establish a religion
a. Though Thomas args that state govs should be able to establish religion because 1st amendment wasn’t incorporated into fourteenth amendment because it doesn’t apply as a protection of individual rights 
2. Gov makes it so one religion is preferred over another (triggers strict scrutiny)
3. Where the law shows a preference for religion generally (over non-religion) – where cases often arise!
a. TOWN OF GREECE: town hall has prayers before meetings. Anyone can do prayers but has only been Christian leaders. 
i. Majority: says if historically we could do this, the practice is fine. Nothing here showing that prayers opening legislative session are prohibited. Says that if we make prayers sectarian as P’s request, we will be causing an “excessive entanglement” by making gov review language and also says P’s argument that it is coercive fails because nothing compelled citizens to engage in religious observance. 
ii. Dissents:
1. Breyer thinks the issue this case actually presents a preference of Christianity over other religions and that it violates constitution on those grounds – strict scrutiny
2. Kagan thinks that the historical arg fails because here, people are coming to have issues ruled on which makes it more coercive
XI. 2nd Amendment – Right to Bear Arms – “A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.”

a. Big Debate: Does 2nd Am establish general right of an individual “to keep and bear arms” for private, non-militia use OR, instead, creates only a particularized right, limited in scope to the needs of a well-regulated militia?
b. DC v. HELLER: statute prevents carrying unlicensed handguns and imposes storage requirements 

i. Majority: Enforces right for private use
1. Says that prefatory clause isn’t necessary to understand operative clause. We should understand it the way it was understood historically which is that guns are cool for self defense.
2. The Second Amendment right is not a right to keep and carry any weapon in any manner and for any purpose. Can be limited in some circumstances but not as broadly as it’s limited here
ii. Dissent: thinks we should put more limits on handgun use
1. 2nd am. Protects right to keep and bear arms for military purposes but DOES NOT prevent leg from regulating nonmilitary use and ownership of weapons – states can ban guns altogether if they want 
2. Prefatory clause has to serve a purpose – not superfluous language 
c. Scope of 2nd Amendment after Heller - The Second Amendment protects an individual right to possess a firearm unconnected with service in a militia, and to use that arm for traditionally lawful purposes, such as self-defense within the home.

d. Limitations on the 2nd Amendment Right – it is not the right to keep and carry any weapon in any manner and for any purpose.

i. Laws forbidding Felons and mentally ill from bearing arms are valid.

ii. Sensitive Places - Laws forbidding carrying guns near certain places such as schools are valid.

iii. Laws imposing conditions on the sale of guns are valid.

iv. Certain types of unusual weapons can be banned.

XII. 14th Amendment – Section 1 - “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
a. State Action Doctrine – The 14th amendment protects individual rights against actions taken by state actors or actions taken by a private party that can be imputed to the state. 
i. State actions doctrine is not enough alone – must show that the action, if done by the state, would violate some part of the constitution. Don’t overlook the claim! 
ii. Two Approaches to determine whether the conduct of a private party can be considered STATE ACTION: (1) The Categorical Approach; AND (2) The Lugar Test
1. Categorical Approach – Under the categorical approach, there are 4 scenarios where the actions attributed to the state.
a. Public Function Doctrine (Delegation): when a private person performs functions that are traditionally and exclusively reserved to the state (Ex: private jails, NOT private schools)
i. Marsh v. Alabama – Privately-corporate owned town arrested Marsh for trespassing and distributing religious literature. Had Marsh been censored by a municipality and not a privately owned town, it clearly would have been a 1st amendment violation (incorporated through the 14th amendment). The issue was whether the corporation was functioning as a municipality. Ct said that the town, though privately owned, for all practical purposes was a town. 
1. The more an owner opens up his property for use by the public in general, the more his rights become circumscribed by the statutory and constitutional rights of those who use it.

b. Judicial Enforcement of Private Agreements – When a judge enforces a private agreement, the order of enforcement is considered state action. THIS IS A NARROW CATEGORY. Ct. cannot order a party to act in an unconstitutional manner.
i. Only a problem if the court is essentially forcing a private actor to discriminate
ii. Shelly v. Kramer – Neighbors sign agreement not to sell to black people. One neighbor decides to sell to black people and the neighbors sue to enforce agreement. Ct enforces and tells otherwise willing seller he has to discriminate. SC says this is unconstitutional. 
c. Joint Activity Between a State and a Private Party – If a private party and a state engage in joint activity that results in the deprivation of another’s constitutional rights, the activity of the private party may be deemed State Action.
i. Two types of cases where we see joint activity:
1. Concerted Activity: this is when the state and a private party conspire together to deprive another of their constitutional rights
2. Mutually Beneficial Relationship – This is when the state and the private party enter a mutually beneficial relationship, AND the private party is the one taking action that would violate the 14th amendment if done by the state.

a. Key element here is the interdependence of private and state actors 
b. State funding private activity - The mere fact that the government subsidizes private activity will not establish mutually beneficial relationship. THE ACTIVITY BEING CHALLENGED MUST HAVE BENEFITED THE STATE
ii. NCAA v. TARKANIAN: Did the NCAA, by strong arming UNLV (clearly a state actor) into suspending Tark, violate the due process clause? In order for NCAA to be liable under § 1983 it must be proven that NCAA is a STATE ACTOR. Ct says not a state actor because not really a partnership because UNLV could always withdraw and had final choice in what to do. 

1. Dissent: NCAA worked so closely intertwined with UNLV and directed them by not really giving them a choice in what to do, they should be treated as state actors

2. Ides think majority decision here was really case management related because NCAA really compelled UNLV to act
iii. BRENTWOOD ACADEMY v. TN SCHOOL ATHLETIC ASS’N: TSSAA is like NCAA for schools in TN. Penalized a private school who sued and alleged that there was no due process and TSSAA was a state actor. Ct says TSSAA is a state actor by adopting a more flexible approach than NCAA case – says look for a “close nexus” between state action and private behavior and see if it’s fair to treat private behavior as state action. Focuses on facts and looks to see whether there is coercion, significant encouragement from state, delegated public function by state, intertwinement, etc. Here, fact-intensive analysis shows TSAA’s activity was actually state activity – made up of mostly private schools, board members are public school officials, etc. 

1. DISSENT: thinks these examples of what constitutes state action are rules and that since it doesn’t fall directly into any of those, it’s not state action. Majority sees them as examples and wants to focus on facts. 
d. State Endorsed Private Activity – This is when the state authorizes or encourages private conduct that would violate the 14th amendment if engaged in by the state. 
2. An alternative approach: The Lugar Test 
a. Conduct can be considered state action if:
i. The deprivation must be caused by the exercise of some right or privilege created by the State; AND

ii. The party charged with the deprivation must be a person who may fairly be said to be a state actor (State official, acted with or got aid from state officials, or otherwise chargeable to state).

b. Substantive Due Process – The 14th amendment prohibits a state from depriving any person of life, liberty, or property w/o due process of law.
i. Incorporation Doctrine -  Constitutional Amendments 1-8 have all been incorporated to the state through the due process clause of the 14th amendment WITH THE EXCEPTION OF: (1) 3rd amendment quartering of solider; (2) 5th amendment of grand jury indictment; AND (3) 7th amendment right to a civil jury trial when the amount is over $20.
ii. Process
1. Step 1 – Is the Interest in question one that qualifies as a PROTECTED LIBERTY under the Due Process Clause?

a. Pretty much all individual rights receive some minimal due process protection.

2. Step 2 – Is the protected liberty one that is deemed FUNDAMENTAL?

3. Step 3 – Does the challenged law interfere with the fundamental liberty to the extent that strict scrutiny is triggered?

4. Step 4 – IF a fundamental liberty has been impinged on or unduly burdened, does the law substantially further a compelling interest?

5. Step 5 – Has the government chosen the LEAST BURDONSOME means of achieving its compelling interest?
iii. Economic Due Process: Due process to protect real and personal property, including right to contract and pursue trade or an occupation
1. Standard of Review: ALWAYS rational basis review 
a. LOCHNER v. NY (Overruled): Labor standards for bakery workers. Ct said liberty to contract was a fundamental right and then said that law wasn’t justified by state interest based on Ct’s own understanding ( seems like strict scrutiny. Ides thinks this opinion is shitty because it doesn’t closely examine the facts
b. Today, Ct says that freedom of contract is still protected, but not especially so, thus rational basis only. Only question we ask is whether there is some legitimate end that a rational legislature might have thought the law would further. 
i. FERGUSON v. SKRUPA: economic statute but ct says we should let legislature decide this. VERY deferential – maybe even lower than rational basis
iv. Non-Economic Due Process: protects civil or personal liberties, such as the freedom to marry and freedom from physical restraint 
1. Standard of Review:  Though 14th Amendment prohibits state from depriving people of life, liberty or property w/o due process, amendment wasn’t meant to interfere with state’s police powers. So we distinguish between interferences with fundamental and non-fundamental rights. 
a. Non-Fundamental Rights: Rational Basis test
i. Law will be upheld if there is any legitimate goal that a rational legislature might have thought the measure would further. 
b. Fundamental Rights: Strict Scrutiny
i. the state MUST show that the law is narrowly tailored to achieve a COMPELLING governmental interest. 
ii. There are two categories of fundamental rights: 
1. (1) enumerated fundamental rights found in the bill of rights that have been applied to the states via the incorporation doctrine; AND 
2. (2) non-enumerated fundamental rights.
iii. Theories of what makes something a fundamental right: from GRISWOLD: Statute made it illegal to use or counsel others to use contraception. 
1. Penumbras and Emanations: Majority ct says right of privacy can be found in the “penumbras” of other constitutional protections – explicit rights wouldn’t make sense without these rights. This includes the developments of jurisprudence – penumbra of rights we have recognized before 
a. Ides thinks this makes sense generally, but not here. Ct doesn’t explain how an enumerated right doesn’t make sense without right to privacy. Not really a penumbra.
2. 9th Amendment: Goldberg concurs and says that the 9th amendment - “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people” – was meant to ensure that Bill of Rights weren’t the only fundamental rights 
3. Concept of Liberty: Harlan concurrence says that idea of liberty should be flexible and context driven and we should look at the purpose of the amendments rather than the words themselves. There are rights outside of the bill of rights that are fundamental to an ordered society. 

4. History: not from Griswold, but we will treat a right as fundamental if it is rooted in history and fundamental to our practices. Is this something traditionally treated as a fundamental right? 
2. Non-Enumerated Fundamental Rights – there are certain rights that are fundamental to the liberty, life, and property that were not enumerated but cannot be infringed upon.
a. Right to Marry – is sometimes protected under due process, BUT is also protected under the fundamental aspect of the equal protection clause. Subject to strict scrutiny.
i. The right to marry is part of the fundamental right of privacy implicit in the due process clause. Loving v. Virginia
b. Parental Rights – rights to raise their children and determine their education. 
i. MEYER V. NEBRASKA –Plaintiff was convicted for teaching a child German. Ct said the statute as applied is unconstitutional because it infringes on the liberty interests of the plaintiff and fails to reasonably relate to any end within the competency of the state.
ii. PIERCE V SOCIETY OF SISTERS: Private schools challenging a law that requires students to attend public schools. Ct says unconstitutional because unreasonably interferes with liberty of parents and guardians to direct upbringing and education of children under their control. Unreasonable as applied because private schools can properly raise children. 
c. Right to Abortion - encompassed within the right to privacy is a woman’s right to decide whether or not to terminate her pregnancy. 
i. Fundamental Right? Abortion substantially relates and overlaps with many of the other rights the court has found as fundamental: marriage, procreation, contraception, family relations, and child rearing and education. 
ii. Compelling Interests – There are two possible compelling interests: (1) Protecting woman from dangerous medical activities; (2) Protecting the potential life of an unborn child. However, protecting women from abortion must be narrowly tailored AND protecting a potential life only becomes compelling at later stages of pregnancy.

1. ROE v. WADE: Ct says ct has no compelling reason to regulate abortion in first trimester because safer to abort than childbirth, compelling interest in women’s health in second trimester but only to ensure abortion is safe, compelling interest in women’s health and fetus’ health in third trimester, thus states can ban in 3rd 
2. PLANNED PARENTHOOD: Roe v. Wade was too hostile and legislative. Ct says woman has right to choose before viability without undue interference from state After viability, state can completely ban abortion unless necessary to protect life or health of mother. 
a. Undue burden test: if there is an undue burden on a woman’s right to choose, then it is unconstitutional. Purpose or effect of law cannot be to place a substantial obstacle in path of woman seeing abortion. BUT states can make laws the purpose of which is to dissuade a woman from getting an abortion
d. Right to Intimacy/Sexual Orientation / Self Autonomy: 
i. BOWERS: statute prohibits sodomy in general. Ct upholds statutes by finding that homosexuals did not have a fundamental right to engage in sodomy. 
ii. LAWRENCE v. TEXAS: statute made it illegal to engage in sex with another of the same sex. Ct says that adults have a protected liberty interest in their intimate sexual behavior – defines right more broadly than Bowers ct (more narrowly you define right, harder it is to find tradition and less likely to be fundamental). Ct was careful to NOT say that this is this was a fundamental right – just said that it furthers no legitimate state interest which can justify intrusion into personal and private life of individual.
1. DISSENT: Scalia says that this should undergo rational basis because not a fundamental right and thinks that the state has a legitimate interest in regulating immoral behavior. 
a. Ides says immorality is not a real state interest because you have to actually have a reason for why it is immoral or wrong. Labeling it immoral doesn’t make it rational
c. Equal Protection – The Equal Protection Clause of the 14th amendment, and as implied in the 5th amendment, commands that no state shall deny any person within its jurisdiction the equal protection of the laws—meaning that all persons similarly situated should be treated alike.
i. Equal protection differs from liberty (substantive due process) in that liberty claims infringe on EVERYONE’s rights while equal protection claims are about treating a class of people differently 

ii. Process:
1. Burden first on the Plaintiff to show that the state is discriminating against a class of people.

a. Define the class – always start here!
b. Determine whether the law discriminates. Three ways to discriminate:

i. Facially Discriminatory: text discriminates
ii. Discriminatory by Design: text is neutral but statute was designed with the intent to target class
iii. Discriminatory As Applied: text neutral but only enforced against a specific class of persons. 
iv. Disproportionate Impact: text neutral but has a disproportionate impact on a group of people 
1. When a law is not facially discriminatory, the law can still be challenged by showing: 
a. (1) the law has a disproportionate or disparate impact on a particular class of persons; AND
i. Must prove that law’s practical effect is to burden one group of people more than others
b. (2) the impact on this particular group is intentional
i. Requires a showing of purpose or intent to discriminate
ii. It is enough to say that discriminatory purpose was a motivating factor – doesn’t have to be the predominate or only factor

iii. Ways to prove intent where law is facially neutral: Legislative history, Irregularity in the manner adopted, Proof of impact and other circumstantial evidence, Infer intent from application where disproportionate impact is super extreme 

iv. YICK WO: Statute requires laundries in wood buildings to have permits. Board doesn’t give any permits to Chinese launders. Discrimination inferred because of extreme disproportionate impact. 
2. Once P shows that state discriminates, general rule is that law will be presumed to be valid and sustained if classification drawn by statute is rationally related to legitimate state interest. 

a. EXCEPTION TO GENERAL RULE: Protected classes get special protection and will be held to higher levels of scrutiny
i. Fundamental right ( strict scrutiny 

ii. Race, alienage, or national origin ( strict scrutiny (only sustained if they are suitably tailored to serve a compelling state interest)

iii. Gender ( Heightened standard (JUST below strict scrutiny – exceedingly persuasive, at least important). 

iii. Standards of Review
1. Protected/Suspect Classes – includes race and national origin. Requires strict scrutiny:

a. Compelling state interest: The compelling interest must be the ACTUAL purpose for which the law was created, not simply one for which it could have been created. Administrative convenience not enough. 
b. Narrowly Tailored: a law if not narrowly tailored if it is either OVERINCLUSIVE or UNDERINCLUSIVE. 
c. Process:

i. Plaintiff shows statute discriminates on the basis of some trait (facially, in design, or as applied)

ii. If shown, burden shifts to D to overcome heavy burden of constitutionality by showing there is compelling state interest that is narrowly tailored to meet those ends. 
d. Race/National Origin Cases
i. KOREMATSU V. UNITED STATES: Commander ordered all persons of Japanese descent, whether or not they were United States citizens, to leave their homes. Discriminates on its face and therefore intentional, thus subject to strict scrutiny. Majority says there is this government report which shows that there is a pressing public need for discrimination (dumb). 
1. DISSENT (proper strict scrutiny analysis): says compelling state interest needs to be related to immediate, imminent, and impending public danger. Suspicious about the report and really looks into the facts. 
ii. BROWN V. BD. OF EDU.: Desegregation case. Ct examines history of 14th amendment and finds its inconclusive – framers intent can be useful but not controlling. Ct says that segregating children treats one class as second class citizens – separate educational opportunities are inherently unequal. Consider both tangible and intangible effects of treatment. EP Clause prohibits classifications based on race, segregation classifies based on race, therefore unconstitutional. 
iii. LOVING V. VIRGINIA – Law criminalizing interracial marriage. State argues that the statute does not violate the equal protection clause because it punishes whites and blacks equally and thus advances an interest but not compelling one. The court said that the law still criminalizes based on the racial composition of the couple and thus is designed with a discriminatory purpose. As such, it is subject to strict scrutiny which it fails. 
iv. WASHINGTON V. DAVID: A higher percentage of white people qualified for the local police force than black people. Ct says disproportionate impact alone is not enough. You have to show intent to discriminate. Intent is a required element. However, intent can be inferred, by showing a strong disproportionate impact.
e. Race-Based Affirmative Action
i. Compelling State Interest - the interest “in the educational benefit that flow from a diverse body of students” IS A COMPELLING STATE INTEREST in the context of higher education.

ii. Narrowly Tailored (subject to strict scrutiny) - To be narrowly tailored, a race-conscious admissions program cannot use a quota system, but instead must remain flexible enough to ensure that each applicant is evaluated as an individual and not in a way that makes an applicant’s race or ethnicity the defining feature of is application.
1. School must have made a good faith effort to ensure there were no other race neutral alternatives available prior to adopting the affirmative action admissions practice

2. Must have a defined goal upon which the race-based admissions policy will no longer be employed—does not literally have to be a date, it just must have a end goal in sight (i.e., 40% minorities.)

iii. BAKKE: Admission program held 16% for minorities. No majority opinion but ct wrote that we should use strict scrutiny and wanting diversity was a compelling state interest. 
iv. FISHER v. UofT: race is a meaningful factor in admissions. Triggers strict scrutiny because it classifies based on race. Goal of diverse student body is a compelling state interest. Ct says lower cts didn’t test whether it was narrowly tailored – instead deferred to university. Remands to determine whether there wasn’t a workable race-neutral alternative. 
v. SCHUTTEE V. BAMN: state passed a law forbidding affirmative action in college admissions process. Ct. upheld it by saying that the EP clause does not REQUIRE states to adopt diversity premised affirmative action plans so voters are free to prohibit their university from using race as a factor. 
1. Ides arg: the problem is not actually affirmative action, but that state adopted provision saying no affirmative action which makes it harder for minorities to change the law. Where a government policy benefits a minority, then any state action that places effective decision making authority over that policy at a different level of government must be reviewed under strict scrutiny.

2. Quasi-Suspect Class (Mid-Level Scrutiny)
a. Standard of Review: requires an exceedingly persuasive justification for the classification. 
b. Requirements:
i. The classification must serve an IMPORTANT GOVERNMENTAL OBJECTIVE (more than legitimate, less than compelling) that does not rely on generalizations about the differences between men and women;
1. Unlike in race cases, remedying past (and current) societal discrimination is a legitimate governmental objective in gender-based discrimination cases.

ii. The achievement of this governmental objective MUST ACTUALLY be purpose for passing the law; AND
1. The purported state objective cannot be created post hoc in response to litigation.

2. Must be supported by actual evidence such as legislative history. 

iii. The discriminatory means employed must be SUBSTANTIALLY RELATED to the achievement of that objective.
1. This means that the gender discrimination must have been necessary to achieve the goal—i.e., that there were no gender-neutral alternatives that might have accomplished the objective equally well.

c. Gender:
i. Any constitutional challenge to gender must show intentional discrimination. 
ii. The level of scrutiny applied is somewhere between midlevel and strict, but is closer to strict scrutiny.
iii. Policy – Gender-based classifications have historically been premised on outdated stereotypes However, because there are certain physical differences between the sexes, some differential treatment is permitted. Thus, mid-level scrutiny. 

iv. US V. VIRGINIA: VMI doesn’t admit women. There was no equal educational opportunity to that of VMI in the State for women. State offers post hoc rationalization that VMI was maintained for purpose of providing diversity in education – Ct says that doesn’t seem like the real reason (sounds like strict scrutiny). State also says system would be ruined in woman were admitted – ct says this is based on unfounded stereotypes. Thus, ct finds that violates EP. 
1. What is the remedy? The court did NOT create a per se rule that you could not have a separate but equal school for women. However, it seems like it would not pass muster. 
v. Child Born out of wedlock: Test is “substantially related to a legitimate state interest” – somewhere between rational basis and true mid-level scrutiny 
2. NON-Suspect Class ( Rational Basis and Rational Basis Plus: When a law discriminates against a non-suspect class of persons, it will be upheld as long as the law is RATIONALLY related to a LEGITIMATE state interest. Ct will uphold as long as the state offers a legitimate interest that the law was PLAUSIBLY meant to achieve, AND the state legislature could have reasonably concluded that the law would achieve this interest.  HOWEVER, depending upon the circumstances, the court may apply a heightened version of the rational basis standard of review (RATIONAL BASIS PLUS), and actually determine whether the law is rationally related to the state’s legitimate interest. 
a. Rational Basis – Non-Suspect Classes 
i. Age – there has been no history of discrimination based on age, thus a law classifying based on age will be upheld if it is rationally related to a legitimate state interest. 
ii. Vendors / Grandfather Clauses
1. NEW ORLEANS v. DUKES: city passed an ordinance saying that you can only be a vendor in French Quarter if you have been doing it for 20 years. Challenged for discriminating against those who have been there for a shorter time. Ct says it is legitimate state interest for the city to regulate the French corridor of new Orleans to preserve the historical ambiance and law is rationally related. 
a. One way you may have won this case is to CONVINCE the judge that he should be suspicious of this law. Can’t change the standard so it still has to be rational basis but you have to make them truly suspicious and show them a way they can get out of it. THIS IS SUPER HARD. 

iii. Wealth
1. SAN ANTONIO v. RODRIGUEZ: School districts funded in part by property taxes so revenue in some areas where value of property lower get less funding. Ct says that wealth is NOT a suspect class UNLESS you’ve been absolutely deprived of a right and were completely unable to pay. Ct says TX’s system was rationally related to legitimate state interests of local control over education. 
iv. UNEQUAL education
1. Ct says in SAN ANTONIO that unequal education only triggers rational basis. 
2. Ides argues there should be special rules for Education and Voting
a. Because these are affirmative rights that the government has to give people, protection ought to arise (ONLY in equal protection) when the right is unequally applied. (would make arg here based on Brown)
3. MARSHALL DISSENT in SAN ANTONIO: there are times when a right is so intertwined with constitutional rights that it should be treated that way – says there is a substantial relationship between education and constitution that we should be more suspicious and it should trigger high scrutiny. Move up the scale of scrutiny based on characteristic which the discrimination is based or the nature of the right. 

b. Rational Basis Plus 
i. Mentally Challenged = NON-SUSPECT CLASS 

1. CITY OF CLEBURNE V. CLEBURNE LIVING CENTER, INC: City denies mental health care center permit to operate in their city based on an ordinance that requires special permits for insane, feeble-minded, alcoholics or drug addicts. 
a. Ct is unwilling to protect them as quasi-suspect class because there are varying need within the class and legislators need to manage those distinctions. 
b. Claims to apply rational basis but looks more like mid-level scrutiny --- decides whether the interest is REALLY legitimate and rationally related. Says no because:
i. Motivation is ill-willed or in fear of the group ( never legitimate 
ii. Protection of mentally challenged from flood even though other groups wouldn’t need to be protected under the law ( not rational OR legitimate 
ii. Denial of Education
1. PLYLER v. DOE: Parents of undocumented students are challenging TX statute which they allege violates EP clause by refusing to educate them. 

a. Ct first says undocumented students are NOT a protected class and education is NOT a fundamental right – but that education is super important benefit and children are vulnerable here. 

b. Burden should be on plaintiff to show no conceivable reason under rational basis but INSTEAD court puts burden on state to show a substantial goal state needs to be satisfied by this provision. Ct finds statute violates EP because state’s reasons aren’t good enough

i. to preserve limited resources for lawful residents – NOT legit b/c discriminatory

ii. deter illegal immigration – ct says this does not seem like an effective way of achieving goal and state has provided no evidence that it would be 

iii. Bi-lingual needs are more costly – but doesn’t burden lawful bi-lingual students

iv. Immigrants more likely to leave – this is probably not true and also dumb 

c. Ct looks at facts carefully and determines how demanding to be – adopts Marshall and White approach that says EP should not be an empty gesture. 

d. As a lawyer advocating for the state, design your arguments to show not only that it doesn’t fit into protected class, but to show you have a GOOD fact-driven reason to do this. 

e. Rational basis is a protection of federalism but the fluid tests are better at protecting individual rights
c. Legitimate and Not Legitimate Governmental Interests
i. Administrative Convenience – Although administrative convenience is NOT a compelling governmental interest under a strict scrutiny standard of review, it IS a legitimate state interest under the rational basis standard for review.
ii. Moral Disapproval  / Fear – not legitimate interests
v. Marshall’ Fluidity Approach to EPC –– When a specific interest is not explicitly guaranteed under the constitution, the level or judicial protection (scrutiny) afforded to that right should be determined by examining how closely it relates to those rights that are constitutionally guaranteed. 

1. just because something does not fall into a specific protected class, the more a class being discriminated against is mixed up with a fundamental right, the more likely you could get the court to apply a “rational basis plus standard” 

2. This is actually what the courts do when determining what level of scrutiny should be applied. they just do not want to say that this is what the standard is because it is too open ended. 
3. OBERGEFELL v. HODGES: Ct decided that marriage was a fundamental right and therefore that law was unconstitutional. Better approach would have been the Marshall approach or that approach adopted in Plyler, which looks at the inequality, decides what the benefit of the right is and the impact of the group and then applies scrutiny accordingly. 
d. Enforcement Clause – 14th amendment, § 5 – Congress shall have the power to enforce, by APPROPRIATE, legislation, the provisions of the due process clause and the equal protection clause.
i. Rule – The Enforcement Clause grants Congress the power to enact measures designed to REMEDY or PREVENT violations of  14th amendment constitutional rights.  Congress does NOT, however, have the power to define the scope of those rights; that responsibility belongs to the judiciary.  Thus, Congress’s interpretation of those rights is subject to judicial review. 
ii. Three types of Remedial/Preventative Enforcement Measures 
1. Parallel Enforcement – a parallel enforcement is when congress creates a remedy that encompasses all elements of the judicially recognized 14th amendment right. 
a. Standard of Review – RATIONAL BASIS – a parallel enforcement will survive judicial scrutiny is Congress could have rationally concluded that the adopted enforcement mechanism was an APPROPRIATE measure to REDRESS OR PREVENT the violation of a specific constitutional right. 
b. EX. § 1983 Claim – 42 U.S.C § 1983 provides a cause of action for legal or equitable relief against any person who, while acting under the color state law, violates someone’s federal constitutional or statutory rights.
2. Nonparallel Enforcement – A nonparallel enforcement is when congress makes a law for the purposes of remedying or preventing a constitutional violation, but a suit can be brought under that law without actually proving a constitutional violation
a.  Standard of Review - a congressional nonparallel enforcement must be CONGRUENT with AND PROPORTIONATE to the specific constitutional violation it was meant to redress or prevent. In other words, Congress must show that the enforcement mechanism is designed to remedy the violation of a judicially recognized constitutional right and that the remedy is tailored to accomplish that goal. 
i. Factors Ct. Considers:
1. What is precise evil congress is trying to address?
2. The nature  and scale of the problem being addressed
3. Is the enactment overly broad in addressing that specific constitutional violation?
ii. The more broadly defined that constitutional violation Congress is trying to prevent, the more likely the right that congress created intrudes on a prerogative of the state. 
iii. The court usually focuses on whether this interferes with a traditional prerogatives of the states vs. congress’s need to address constitutional violations that occur often or are hard to prove when they do occur. 
iv. Congress must support the law with evidence of the constitutional violation it is trying to prevent against.
3. Constitutional Interpretation – The enforcement clause does NOT allow Congress to create constitutional rights that are not judicially recognized. IT does not allow congress to create new rights. Nor does it allow congress to overrule the supreme court’s finding that a certain right is not fundamental.
a. Policy – Congressional powers under the 14th amendment are remedial ONLY. Congress may not use its power to create rights not recognized by the judiciary. It is the judiciary’s job to determine what the rights are and it is congress job to pass laws to protect those rights. To allow otherwise would give Congress the power to rewrite the Constitution and in a sense alleviate its necessity. 
PAGE  
1

