Con Law Outline 

PART 1: NATIONAL POWER AND FEDERALISM 

Historical Development 

· Declaration of Independence (1776): purpose = sever ties with Britain, and states are their own independent sovereignties
· Articles of Confederation (1781) – created an alliance between the 13 states bound to each other only by treaties; operating like individual nations/ countries 
· Convention of 1787 – Drafting of the Constitution, which was a response to cure the problems of the states’ governments   
     Structure of the Constitution 

· The Constitution serves as the assignment and allocation of various powers 
*Preamble:  WE the people, not the states, created the Constitution, and its articles operate directly to the people 

*Enumerated Powers: National gov is given specific powers by Constitution (mostly in Art I)

· Congress can ONLY act through an enumerated power 

· While states have general police power (relating to the health, safety, morals, and general welfare of the public, basically anything to benefit citizens), Congress does not have this power 

*Supremacy Clause: Establishes that valid fed law is supreme 

· If Exec/ Leg branch has gone through the correct process, granted to them through the enumerated powers, to enact a law ( it is valid fed law and any state law to the contrary is unconstitutional 

· Ex: Marijuana is legal in certain states, but illegal under fed law ( fed law trumps state legality 

	Article I – Legislative Branch (likely the most important branch)

	Section 1: All legislative power is vested in Congress, which consists of Senate and House of Reps
Section 2: House of Reps – members chosen every 2 years. To be elected a member must be at least 25 yrs old, an inhabitant of the state they were elected in, and have been a US citizen for at least 7 yrs. The larger a state’s population, the more reps (1 per $30k gen pop)
Section 3: Senate – 2 senators per state to serve 6 yr term. 1/3 of the senate is rotated out so new ones can be elected every 2 yrs. To be elected, must be 30 yrs old, an inhabitant of the state elected in, and have been a US citizen for 9 yrs. Senate has the sole power to TRY all impeachments and cannot do so unless 2/3 of its members are present 
Section 4: Congress must meet at least once a year on the first Monday of December 
Section 5: To impeach a senator or house of rep member, the impeaching house must obtain a 2/3 vote 
Section 6: Senators and House of Rep members receive compensation for their services
Section 7: Once a bill passes the house of reps and senate, before it becomes law, it goes to the President. If the President chooses, he will sign it, and it will become law. If he does not sign it, he returns it to either the Senate or House of Reps (whichever house it originated from) with his objections to it. If he does not return it within 10 day, it becomes law. The house it goes back to you can make amendments or by a 2/3 vote, they can make it law 

· Bicameralism: Both the House and Senate must pass bill by a majority vote

· Presentment: the bill must be presented to the President
Section 8: Enumerated Power – lists the powers of Congress 
· Congress can only act based on powers enumerated in the Constitution; it must attach all of its actions to an enumerated power 

· Includes the power to collect taxes, pay debts, and provide for general welfare and common defense 

· This is the spending power

· Power to regulate commerce (very broad)

· Power to establish uniform rules of naturalization (giving Congress authority over immigration) 

· Power to promote progress of science and useful arts

· Power to declare war, to raise and support armies

· Necessary and Proper Clause: you can do anything necessary and proper to execute duties 
Section 9: Limits on Congress’ enumerated powers 

Section 10: Limits State power 

	Article II – Executive Branch

	· Gives the President broad authority to administer and enforce all the laws 

· President is commander-in-chief: Congress has the power to declare war, regulate the armed forces ( President doesn’t have this authority, his authority depends on congressional approval 

· Power to grant reprise and pardons (of fed law) 

· Enter treaties with the advice of the Senate majority

· Appoint fed officers and judges with the advice of the Senate majority 

· Right to receive ambassadors 

· See that laws are faithfully executed

· Note: Immigration: Art I gives the authority to regulate immigration to Congress, but debatable if this power can be delegated to the President? 

Section 1: President elected for 4 yr term. Each state has a specified number of electors equal to the number of that states senators and house of rep members. To be elected the president needs a majority of the electorate votes, must be born in the US, have lived in the US for at least 14 yrs, and be at least 35 yrs old 
Section 2: President shall be commander in chief of the army and navy. Has the power to make treaties with 2/3 concurrence of senators. With consent of senate, he has the power to appoint the heads of offices/ judges

	Article III –Judicial Branch

	· There shall be one Supreme Court with a chief justice 

· Fed courts have authority to hear cases arising under the Constitution

· Art. III limits the fed court jdx to certain cases and controversies 

· Plaintiffs must establish they have standing to bring claims; built on SOP principles, serves to prevent the judicial process from being used to usurp the powers of the political branches 

· Case or Controversy Requirement 

· Plaintiff’s must show: standing, injury-in-fact, and causation 

Section 1: There is one supreme court and congress has the power to create lower courts 

Section 2: Lists the jdx of the judiciary

Section 3: No person shall be convicted of treason without 2 witnesses

	Article IV – States

	Section 1: States have the power to govern themselves

Section 2: a person is held accountable for his actions in a state; if he flees to another state, that state, upon request, must return him to the requesting state 

Section 3: concerns the addition of new states to the union 

Section 4: the federal gov will protect the states 

	Article V – Amending the Constitution
2/3 of the state legislators needed for a vote to propose an amendment to the Constitution; 3/4 of the state legislators needed for a vote to ratify the Constitution

	Article VI – Supremacy Clause

· Makes the Constitution the Supreme Law of the land 

· The federal judiciary is supreme in the explanation of the law of the Constitution ( its interpretation is the supreme law of the land

· Fed Laws are binding over the states, meaning state laws cannot be contrary to fed laws/ constitution

	Article VII – Ratification


Constitutional Arguments and Interpretation 

> Key Ideas and Concepts   
· Federalism: the reverse of supremacy; it is the concept guaranteeing some level of independent power to the states 
· Even though SOP satisfied and supremacy clause says fed law is supreme, the unwritten idea of federalism protects the states against intrusion/ interference from fed gov
· Huge litigation theme (something court often refers to/ deflects to)  
· State Governments
· States are pretty much free to design gov the way they want. States don’t have enumerated powers, rather, they have police powers to promote the welfare of their citizens ( can do anything as long as it doesn’t violate state constitution or valid fed law 
· Judicial Hierarchy: US District ( Circuit of Appeals ( US Supreme Court
· The Supreme Court is above everyone; if they say it is unconstitutional, that cannot be challenged, but of course, there are limits 
> Structure of Constitutional Arguments   
Attack Plan for Constitutional Args that apply to Fed Exercises of Power:

· (1) Identify the enumerated power 
· (2) What is the scope of the enumerated power?
· Assumed Congress has broad means to exercise that power

· (3) Are there any structural limitations?

· Is there a separation of powers problem? Federalism problem? 10th Amdt problem? BOR problem?
Attack Plan for Constitutional Args that apply to State Exercises of Power:   

· (1) Identify the Police power
· (2) What is the scope of the state police power?
· (3) Are there any structural limitations?
· Supremacy Clause / Preemption Doctrine: State law inconsistent with valid federal law is preempted 
· Dormant Commerce Clause issue? Due Process Issue? Equal Protection issue?
> Constitutional Interpretation Framework    
· (1) Text to interpret original understanding 
· (2) Structure 
· (3) History and Tradition: history can help explain the meaning of text, historical practices can establish meaning, support finding of constitutionality if practice has long been considered proper
· (4) Supreme Court Precedent: does case law support finding of constitutionality?

· (5) Moral/ Philosophical/ Social Views/ Fairness / Justice/  Logic/ Public Policy
· (6) Political Theory: democratic theory, social theory
· (7) State and Foreign Constitutions 
> Constitutional Interpretation Approaches   
· Textualist: look only to text without other considerations 
· Originalist/ Nonoriginalist: look to the text, and if unclear, look to other materials that illuminate the original understanding of the text. Now, this has merged with nonoriginalist such that you are not limited to text and framer’s intent 
The Role of the Judicial Branch  
JUDICIAL REVIEW 
· Judicial Review = the process by which courts rule on the constitutionality of actions taken by fed and state officials. 
· Also a mechanism to compel public officials to perform duties in accordance with the Constitution 

CASE: Marbury v Madison (President Adams nominates Marbury but Secretary of State failed to deliver the commission. Relief sought = writ of mandamus) – [Chief Justice Marshall] 
Q1 = Right?

· Nomination: by President per Constitution based on his own discretion. Such discretion is unreviewable by the courts – it is only politically reviewable. Once nominated, President must get majority vote from the Senate 

· Appointment: President signs the commission which goes to the Secretary of State to get sealed. At this point, there is nothing more for the President to do 

· Commission: it is the duty of the Secretary of State to deliver the Commission 

· ( Marbury has a right to commission. President did everything that needed to be done

Q2 = Remedy?

· Rule = where there is a right, there is a remedy 

· Remedy = order for Secretary to do what he is already supposed to do

· Rule = If the action is discretionary (politically reviewable), the judiciary cannot tell the executive branch what to do / If act is political ( not examinable by court (bc no right and no remedy)

· Rule = If the action is required by law, the judiciary can tell the executive branch what to do / If act is required ( examinable by court 

· Note: If the judiciary did not have the power to tell executive branch what to do, then the executive branch would have undue power

· ( Marbury is entitled to a remedy

· Note: This went from being a discretionary act to be one required by law

Q3 = Mandamus as Remedy?

· Writ of mandamus = an order from the court for the person to do the job they are already required to do. It is requested when there is no other legal remedy available

· Q = Does the USSC have statutory and constitutional jdx to order the writ?

· Note: In general, you need both statutory (is this a fed law issue) and constitutional. The only time that you do not need statutory jdx is when the court has original jdx 

· Statutory Jdx: Statute Judiciary Act of 1789 -  basically says the Judiciary Act says “the SC shall have power to issue writs” i.e. we have original jdx 

· Ct is giving permission slip for writ of mandamus to automatically fall within original jdx, which is interest bc the text suggests only appellate jdx 
· Note: Ides thinks this opinion should have been no jdx bc no statutory jdx

· Constitutional Jdx (subject matter jdx) 

· Original jdx: when the state is a party and the case affects ambassadors, foreign or state representatives/ public ministers. 
· Appellate jdx: all other cases – meaning, it originates in a different court and appeals its way to the USSC
· ( Court can order mandamus to apply to the required acts i.e. deliver the commission
· Takeaway = This case established that fed courts possess the power of judicial review of executive and state conduct (including state court judgments which raise fed constitutional issues) 
· **Judicial Review = power to interpret = power to make law
AUTHORITATIVENESS
· Authoritativeness = Because the Constitution is the Supreme Law of the Land and SC has power to make law, their judicial decisions have a binding effect on the parties, and if applicable to the people not before the court  
CASE: Cooper v Aaron (aftermath of Brown v Board of Ed where Governor of Arkansas refused to comply with desegregation order (not a party to brown)) – [Chief Justice Marshall]
· Ct = States have no authority to resist a federal judicial order in a case to which it is a party (narrow and obvious principle of federal supremacy) – but also, states are under a general duty to comply with the constitutional mandate of Brown bc the Constitution is the supreme law of the land and per Marbury “it is the province and duty of the judicial branch to say what the law is” – the judicial branch said what the law is!
· Note: Marbury is crucial to this case bc a court’s “interpretation of the Constitution” is enforceable law – it is the duty of the court to say what the law is. 
· Think about it: the system would not work if people could just ignore the courts!
> JUSTICIABILITY
· Justiciability = a case or a controversy that is capable of judicial resolution 

· Case and controversy are treated synonymous 

· It is an adversarial proceeding btw opposing parties, capable of judicial resolution

· A case is justiciable if there is an actual dispute and it can be redressable (provide some relief)

· Justiciability into components: 

· WHO – is the P the appropriate person to bring the lawsuit ( Standing 

· WHEN – is the timing of the lawsuit proper ( Mootness (is it too late to resolve) or Ripeness (is it too early?

· WHAT – is the subject matter of the lawsuit capable of resolution 
· ( Political Q (if it political or discretionary in nature then it is not reviewable) 

· ( If the court is being asked to render an advisory opinion (hypothetical set of facts) 

· Thus, a case is nonjusticiable if you don’t have the right P (no standing), if the claim is ripe or moot, if the subject matter is political q, being asked to render an advisory opinion, if there is textual commitment to another branch for that issue 

> Standing 
· Standing = Who can bring a lawsuit/ is the P the right P/ Does P have a legally recognized interest

· Note: standing cannot be waived bc it is jurisdictional 

· Rule = To be the right P, you need to have a CLAIM:
· (1) Injury: legal and factual – must be concrete (not speculative), particularized, actual or imminent, (not conjectural or hypothetical)
· Rule = past exposure is not enough without continuing adverse affects (Lujan) 

· Rule = Injury cannot be self-inflicted (Clapper)

· Rule = allegation of future injury may suffice if the allegation of threatened injury is certainly impending (substantial risk that the harm will occur) 
· Ex: If there is no injury, we say that the claim is not ripe 

· (2) Causation: must be link conduct to harm – must be fairly traceable to D’s Conduct 
· (3) Redressability: likelihood that the injury will be redressed by a favorable decision 
· For example, damages, injunction, or declaratory relief

· Becomes problematic when the nature of the underlying injury is not clearly identified. Thus, it is important to identify what the injury is and how it will be redressed by the relief sought 

· Ex: A change in the law that addresses/ resolves the injury renders a claim moot

· Note: if the state is a party, the threshold for establishing standing is much lower 

· Scenario 1 = gov is doing something that hurts me 

· Scenario 2 = gov is doing something that hurts someone else ( 3rd party problem where it is harder to establish standing – courts are more strict 

· Associational Standing = when an organization has standing to bring a claim on behalf of its members. Must be able to show (1) members would have had standing to bring suit on their own, (2) must be germane to the challenged law, and (3) don’t need individual parties if organization is seeking an injunction (versus damages) 

CASE: Lujan (D - Secretary) v Defenders of Wildlife (P) – (Sec 7 of ESA designates a list of endangered/ threatened animals. Lujan Secretary of Interior extended actions to foreign nations then rescinded and made it applicable only to US. Wildlife is dedicated to wildlife conservation is suing Lujan seeking declaratory judgment + injunction as to the new regulation) – [Scalia]
· *This is Scenario 2 = Wildlife suing as an org on behalf of two members 
Q = Does Wildlife have standing?

· Arguments Advanced: 

· Ecosystem nexus = any person who uses any part of a “contiguous ecosystem” adversely affected by a funded activity has standing even if the activity is located a great distance away

· Animal nexus = anyone who has an interest in studying or seeing endangered animals anywhere on the globe has standing 

· Vocational nexus = anyone with a professional interest can sue 

· Injury? Arguably to the animals, but no imminent or actual injury to the 2 members = X

· Rule = Past exposure is not enough to be considered a direct, imminent injury without continuing adverse effect

· Redressability? Even if the court ordered Lujan to extend to foreign nations, Lujan is not a legitimate authority i.e. not binding = X  
· Within the ESA, there is citizen suit provision, which says that “any person has the right to sue” if there is a generalized grievance 
· Ct says this is completely unconstitutional; when you’re talking about a generalized grievance, there is no “injury,” – generalized grievance cannot confer standing -- and on top of that Congress cannot GIVE standing to someone
· (Note: This is how COA in Lujan found standing, but court said No No)
CASE: Massachusetts v EPA – (Mass. is challenging EPA’s inaction under the Clean Air Act bc of the effects of Mass. coasts due to global warming. Mass wants the EPA to regulate greenhouse gases that can reasonably be anticipated to endanger public health or welfare) – [Stevens]
· Rule = If the state is a party, the threshold to meet standing is lower 

Q = Does Massachusetts have standing?

· Injury? Yes, substantial portion of coastal property is gone which is a present injury and there is future injury if it continues (Key = Mass. is land owner bc they had a stake in protecting quasi-sovereign interests) 

· Causation? Yes, the injury is fairly traceable to man-made greenhouse gas emissions which contributes to global warming 

· Redressable? Yes, incremental steps in reducing/ slowing down the harm is enough here

· Roberts/ Scalia/ Thomas/ Alito Dissent = highlights the injury must be “certainly impending”

· Takeaway = the Ct went “light” on injury and redressability in this case
CASE: Clapper v Amnesty Int’l USA – (Amnesty seeks declaration that Sec 1881a is unconstitutional, which allows for authorized surveillance on foreign individuals) – [Alito]
Q = Does Amnesty have standing?

Present Injury Arg: Taking on costly and burdensome measures to protect confidentiality 

· Injury? Ct says you cannot manufacture your own injury = X

Future Injury Arg: 

· (1) Gov will target their Clients 

· (2) Gov will do so under 1881a

· (3) FISC will approve the surveillance 

· (4) Gov will successfully intercept communications 

· (5) Amnesty will be parties to the surveilled communication 

· Injury? Ct says this WAY too speculative for all these series of events to happen, too highly attenuated of occurrences that must happen for their to be an injury = X

· Takeaway = it is clear that the standard for “injury” is really just a moving target 

· Breyer/ Ginsburg/ Sotomayor/ Kagan Dissent = there is no chain of circumstances making this speculative, in fact, it is all very likely to happen. Further, dissent notes that we never actually require “certainly impending,” so he doesn’t understand why the majority is heavily emphasizing that language 
> Political Question Doctrine    
· Political Q Doctrine = cases that involve “political” issues under certain circumstances may not be judicially enforceable – it is basically any discretionary situation 

· Rule = If act is political ( not examinable by court 

CASE: Nixon v US – (Nixon is on his way to being impeached and argues that the Senate’s “sole power to try” violates the Constitution bc only a group of senators heard his case) – [Rehnquist]
Q = Can the Court even hear this claim?

· Textual commitment = Per the Constitution, the impeachment power is assigned to the legislative branch 

· Rule = where there is a textual commitment, the case is nonjusticiable

( This is a hands-off issue for the court 

The Powers of the National Government  
· Enumerated Powers: The fed gov can exercise only those powers granted to it by the Constitution  

· Art I provides a list of enumerated powers of the legislative branch 
· Even though Congress’ power is limited and enumerated, it is still SUPREME
· Implied power: powers that are inherent in the fed gov, although not specifically enumerated
· Compare with State powers – 10th Amdt: All powers not granted to the fed gov are reserved to the States respectively, or to the people (principle of federalism) 
Attack Plan: *Power – structure – limitations*
· (1) Identify enumerated power
· Rule = Every exercise of national authority must be linked to a constitutionally granted power

· (2) Define its scope 
· Give Congress broad discretion to implement that power (assume they have ample means to exercise that power)

· (3) Are there any structural limitations?

· Is there a separation of powers problem?

· Is there a federalism problem?

· Is there a Bill of Rights 10th Amdt problem?
Three major national powers

· Power to regulate interstate commerce

· Power to tax and spend 

· Power over foreign affairs

> THE NECESSARY AND PROPER CLAUSE (tool to implement enumerated powers – must be connected to another power – acts as a means to an end)  
· Per Art. I Sec. 8 Final Clause: Congress has the power “to make all laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other powers vested by this Constitution in the government of the US, or in any Dept. or Officer thereof”

· Basically saying Congress has the power to make laws that are necessary and proper to carry into execution all of their other enumerated powers
· Note: It is not an independent power, rather, it must be attached to some other power 

· The idea is that if you vest the gov with certain powers, it is implicit that you also allow the gov a choice of means to carry them out; whatever is necessary and proper to carry out enumerated powers

· Q = Does Congress’ act constitute a mean that is rationally related to the implementation of a constitutionally enumerated power?
CASE: McCulloch (Bank) v Maryland – (Fed gov made a bank. Maryland statute requires that fed banks to pay state tax. Bank is refusing to pay on the grounds that the statute is unconstitutional bc it violates supremacy. State argues that Congress didn’t have the power to create this bank to begin with) – [Marshall]
· Rule = Congress can act only pursuant to an enumerated or implied power 

Q1 = Does Congress have the authority to incorporate a bank?

· Structural Arg: The gov must have broad means to implement the powers bestowed upon it by the Constitution, and the gov was designed to address problems of national concern 
· Textual Arg: the N/P Clause comes at the end of Art I Sec 8 and therefore, it does not read as a “limitation”
· Necessary means “reasonably necessary” or Useful or convenient to executing its other powers

· It does mean absolutely necessary bc that would be restrictive, which takes powers away rather than granting Congress powers 

· Note: there are other places in the Constitution that use “absolutely necessary”, but not here

· This is based on logic, text, practicality, and structure of the Constitution

· Q = Does Congress’ act constitute a mean that is rationally related to the implementation of a constitutionally enumerated power?

· Yes, the bank was rationally related to Congress’ enumerated power to collect and lay taxes 

( Congress has the power to incorporate a bank via the N/P Clause as a means to execute other enumerated powers 

Q2 = Does the statute violate the Supremacy Clause 
· Rule = The power to create, preserve, and destroy must be in the same hands, otherwise it is irreconcilable 

· Only the fed gov can tax all the states, the state can only tax its own citizens (based on supremacy and preemption). Thus, fed law trumps state law to the contrary
( Maryland does not have the power to tax the fed bank
> THE POWER OVER INTERSTATE COMMERCE (most used/ important regulatory power)
· Per Art. I Sec. 8 Cl. 3: Congress has the power “to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes”

· Commerce Clause Defined 
· Commerce = activity involved in the commercial exchange of goods and services, i.e. buying, selling, bartering, transporting, and delivering trade. Does not include production/ manufacture/ farming/ mining. Also traffic intercourse/ transportation of those goods between nations
· Among the states = involves more than one state
· If it affects the state and only the state, then it is internal 
· Power to regulate = power to prescribe the rule, includes power to regulate and prohibit
· Types of Cases involving Commerce Clause 
· Regulation of anything that IS or that is used IN interstate commerce
· Regulation of any commercial/ economic activity that substantially effects interstate commerce
· This is the application of the N/P Clause combined with ISC. Congress regulates the activity in order to regulate ISC
· Two Broad Categories = Congress has the power to regulate ISC and anything that substantially affects ISC, or can regulate to the extent that is necessary and proper to carrying out the commerce clause 
Attack Plan 

· (1) Identify the Activity 

· (2) Is it ISC? 

· (3) Does it substantially affect ISC? 
· Economic Activity: Standard of Review varies based on whether the regulation involves any sort of economic activity. Does the statute involve the regulation of any sort of economic activity?

· Either the activity itself is economic (buy, sell, produce, for the market), or

· The regulation of the activity is an essential part of a larger regulation of economic activity 
· If an economic activity, apply Rational Basis: Whether Congress could have rationally concluded that the regulated activity would have a substantial effect on ISC?

· (a) Whether Congress had a rational basis for finding that the activity affected commerce, and 

· (b) if it had such a basis, whether the means it selected to eliminate that evil are reasonable and appropriate?

· Note: the fact that Congress may have been motivated by a moral objective is irrelevant as long as the regulated activity has a substantial economic effect on ISC

· Note: courts are very deferential re economic activity 

· Ex: Wickard (can look in the aggregate), Heart of Atlanta
· If a non-economic activity, apply strict scrutiny: Whether the activity has a direct and substantial effect on ISC?

· (a) Does the statute express any connection to ISC?

· Ex: illegal for anyone to engage in fraud over the internet 

· Court is more likely to uphold statute if it contains a jurisdictional element that requires a connection to ISC 

· Ex: Statute that prohibits the interstate transportation of stolen firearms (regulates ISC) and the possession of stolen firearms that have been transported interstate (regulates something that substantially affects ISC)

· (b) Does the Legislative history contain express congressional findings re the activity’s effects on ISC? 

· The presence or absence of congressional findings are not determinative, but may help demonstrate existence of a substantial economic effect on ISC

Notes: Ct is less deferential re non-economic activity

· Affect cannot be based on an attenuated series of chains that may connect an activity to economic impact (Lopez) 
· When an activity is not directly connected to commerce, the Congressional regulation will usually not be upheld, especially when the activity is traditionally regulated by the states on the grounds of Federalism 

Matters that ARE/ ARE NOT ISC 
CASE: Gibbons v Ogden – (NY granted Ogden exclusive rights to operate steamboats on NY water. Gibbons was operating his steamboat on the same waters per federal license to navigate between NY and NJ water. Gibbons was held to be in violation of the exclusive monopoly granted to Ogden) – [Marshall] 
Q = Whether the fed law that issues federal license is valid?
· Rule = If the fed law is valid, it trumps state law (supremacy and preemption) 
· Commerce? Yes, commerce incudes navigation of waters 
· Among the states? Yes, navigation between NJ and NY 
· Power to regulate? Yes, congress has the power 
( Fed Law Valid: Congress can regulate navigation btw NY and NJ per the Commerce Clause 
CASE: Hammer v Dagenhart – (father of two minor child laborers at cotton mill seeks to enjoin enforcement of Congress act that prevents ISC as a product of child labor. Congress was concerned with states utilizing/ exploiting child laborers who are then at an advantage over those who don’t) – [Day]
· Congress could not prohibit the interstate transportation of goods manufactured with child labor. This issue falls within the state’s individual authority bc it is really an internal activity
· Ct said production is NOT commerce within the meaning of the Constitution

· 10th amdt Federalism issue = This exercise of congressional power infringes on the state’s power to regulate its own production 

( Congress cannot regulate the production of ISC, so the statute at issue was invalid 

· Takeaway = production/ farming/ mining is an enclave of state power beyond federal control, but was ultimately overruled by Darby  
· Holmes Dissent + Ides say this motive of Congress makes it look different, but this clearly ISC

Matters that Substantially Affect ISC 
CASE: US v Darby – (substandard labor conditions i.e. overtime minimum wage for the manufacture of lumber to be shipped) – [Stone]
· Statute at issue = Fair Labor Standards Act prevents the shipment in ISC of products/ commodities produced in the US under substandard labor conditions 
Q = Whether Congress can prohibit this/ whether the fed law is valid? 
· 15(a)(1): prohibits shipment in ISC 
· Valid: Congress can do this bc it is within the commerce clause power
· 15(a)(2): prescribes minimum wage / maximum hour 

· Valid: (1) This is a matter that substantially affects ISC (unfair competition) and (2) it facilitates regulation of ISC per the N/P Clause 

· 15(a)(5): requires employers maintain records

· Valid: This is incidental bc we need employers to have records to demonstrate their compliance. This is a means to execute CC power via the N/P Clause 

· Takeaway = It was not the nature of the activity, it was the substantial affect on ISC 

CASE: Wickard v Filburn – (wheat farmer overgrowing his wheat for home consumption violates the Agricultural Adjustment Act which limits the quota. Farmer sues for declaratory judgment that the quotas are unconstitutional) – [Jackson]
· Rule = An activity may be reached by Congress if it exerts a substantial economic effect on ISC and this irrespective of whether such effect is what might at some earlier time have been defined as “direct” or “indirect”

· Rule = Can look at the economic effects in the aggregate 

· Although what farmers are doing is intrastate, if all farmers collectively overgrow wheat for home consumption, in the aggregate, this would decrease demand and have a significant effect on ISC. Congress has the power to regulate price and practices affecting prices. 

· Takeaway = It was not the nature of the activity, it was the substantial affect on ISC
CASE: Heart of Atlanta Motel Inc v. US – (Motel policy refuses to rent to black people which is prohibited by Title II of the Civil Rights Act. Motel argues the Act is constitutionally invalid bc it exceeds the commerce clause, violates 5th amdt, and violates Due Process Clause) – [Clark]
· Activity? Discrimination 

· ISC? No, bc the Heart of Atlanta Motel is a local activity

· Substantially affects ISC? Yes, it is affecting travelers in the aggregate, which affects ISC 

( Civil Rights Act prohibiting discrimination is within its commerce power 

Note: Although the 14th Amdt only applies to state actors, the motel is private, but subject to fed regulation via CC
	Review: Scope of Commerce Clause 

Gibbons = Congress can regulate literally anything that is ISC

Hammer = Ct found this was ISC bc it was shipment of goods, but the motive to regulate based on child labor is improper and wholly within the state’s power (overruled by Darby)

Darby = Congress can regulate anything that substantially affects ISC and anything that facilitates regulation of ISC per N/P Clause (economic activity)
Wickard = Congress can regulate local activity if the activity itself or collectively has a substantial effect on ISC (economic activity) 
Heart of Atlanta = Congress can regulate a private company’s discrimination if it collectively has a substantial effect on ISC (economic activity)



Current Approach to the Commerce Clause re Economic v Non-economic   
· If the activity substantially affecting ISC is not economic ( courts are less deferential 

· *KEY in prior substantially affects ISC cases, the activity was economic or part of a larger economic scheme

· Rule = to be economic, the activity being regulated must be properly characterized as economic in nature or the regulation of the activity must be an essential part of a larger regulation of economic activity 

· Economic refers to the production, distribution, and consumption of commodities; it does not necessarily mean commercial 

CASE: US v Lopez – (Gun free school zone Act) – [Rehnquist]
Q = whether possn. of a gun in school zone is sufficiently related to ISC to justify the exercise of power?

· Activity? Gun Free School Zone Act

· ISC? No, there is nothing interstate about possession of a gun at a local school, it is a purely local activity within the state

· Substantially affects ISC? No, like in Clapper v Amnesty, there are too many inference that need to be made for there to be a substantial affect, all of which are merely “possibilities”
· Gov argued that possession of guns in schools undermines productivity and educational achievement which substantially affects ISC, and that people won’t want to move to areas where gun possession occurs in schools, which affects ISC 

· Ct rejected finding that chain of occurrences are too attenuated, Lopez did not meet the burden
( Possession of a gun is NOT economic, therefore it is beyond Congress’ power to regulate 

CASE: National Federation of Independent Business v Sebelius Pt 1 – (ACA healthcare) – [Roberts]
· Activity? Individual mandate that requires individuals to purchase healthcare. If they choose to forego health insurance, must pay penalty to the IRS
· ISC? No, the act of purchasing healthcare is a local activity

· Substantially affects ISC? No, Congress could not rationally conclude that this activity substantially affects ISC 
· Gov Arg = the failure to purchase insurance, in the aggregate, causes a cost-shifting problem that substantially affects ISC. The individual mandate was meant to deal with this issue. Further, health care and insurance companies, themselves, are involved in ISC 

· Ct = only the states have the police power to tell its citizens what to do 

· Ct = power to regulate is different than the power to create. You cannot “create” ISC by forcing people to engage in commerce. If we let Congress regulate this, they will be able to regulate anything (Federalism issue) – i.e., forcing people to buy a car or eat broccoli
· Roberts Arg = this is regulating INACTIVITY. There is no power to regulate something that does not exist. Also, even if it is necessary, it is NOT proper bc it violates federalsim. Roberts is scared that this will open up the doors to regulation of all other kinds of activity 

( Provision is not within the power of the Commerce Clause 

· Dissent Arg = this is within the commerce power bc it is economic behavior – Congress is regulating individuals for doing nothing, Congress is regulating individuals bc their economic behavior (not purchasing health insurance) is substantially affecting ISC. In addition, even if it is not within the commerce power, it falls within the N/P clause bc it facilitates the regulation of insurance companies which facilitate the regulation of ISC  
· Ginsberg Dissent = finds the “inactivity” label as too technical/ mechanical. She highlights that the    ACA, as it will actually work, there is an obvious effect on ISC 

· Class Disc: Ides strongly disagrees with the majority bc deciding not to get insurance is in fact an Economic decision – it is an economic activity and an economic behavior 

· This is similar to Wickard in that avoid cost-shifting via individual mandate is facilitative

· Per McCulloch, Congress gets to pick the means used to achieve its legitimate ends, just has to be rational 

· There is not Federalism issue bc Congress is not ordering the states to do anything, only enforcing individuals to do something 

· There is also a subtle federalism concern here bc schools and safety are within state’s police powers

· Note: This is not about economic activity, bc the court said this was inactivity 

> TAXING AND SPENDING POWER
· Per Art I Sec 8 Cl 1: Congress has the power “to lay and collect Taxes, duties, imposts, and excises, to pay the Debts and provide for the common defense and general welfare of the US, but all duties imposts, and excises shall be uniform throughout the US”

· Gives Congress the power to impose taxes and make expenditures whenever doing so, in the perception of Congress, would be beneficial to the common defense or general welfare 

· This allows Congress to enact taxes on activities that it cannot otherwise authorize, forbid, or control 

· In exercising its spending power, Congress can offer funds to the states and may condition those offers on compliance with specific condition. These conditions can include that the states adopt certain policies that Congress cannot itself impose

· This is a distinct/ independent power that rests on itself that does not need to be attached to another power

Power to Tax       
· Tax = financial obligation on entities or individuals for the purpose of raising revenue 

· Q = Does the measure operate as a tax i.e. does it raise “some” revenue? (low threshold)

· (look at the function, not the label) 

· If yes, it is presumptively a tax, but can be rebutted if it is a penalty

· If no, the measure is not a tax and is valid only if authorized by some other granted authority 

· Even if it raises “some” revenue, is it really a prohibitory or penalty disguised as a tax?
· If it is truly a penalty, it cannot be validated an exercise of the tax power. It must either be validated by reference to some other granted power (typically commerce power), otherwise it is unconstitutional.
· Characteristics of punishment

· The more narrow the conduct taxed, the more likely it is actually a penalty
· The more detailed the regulation, providing different levels of tax for different conduct, the more the law looks like a tax rather than a penalty
· Imposes heavy burdens relative to non-compliance 
· Only applies to those who knowingly infringe
· Enforced by a gov agency charged with carrying out punishments
· If it is so coercive, that it appears to cross the line so that it is actually a punishment 
· Limitations on the Power to Tax

· Taxes must be uniform throughout the US 

· Any direct tax must be proportional to the population of the states  

· No tax or duty may be laid on exports (goods in transit to a foreign country) 
Power to Spend       
· Permits Congress to pass any outlay of money by the fed gov to pay the debts or to promote the general welfare or the common defense of the nation

· Can be independent spending power OR incidental spending 

· The court is highly deferential to Congress when it comes to the spending power 

· Scope of Spending Power: if the court concludes that the spending measure is actually disguised as a regulation of a private activity, it will invalidate the measure as an unconstitutional exercise of the spending power 

· Conditional Spending: when Congress places certain conditions upon the grant of fed money the state  will only receive money if it complies w certain requirements

· Note: we are somewhat more concerned about this kind of spending bc it may impose a federalism issue  

· Limits/ Requirements on Conditional Spending ( Dole Factors 
· Must be for the general welfare: give substantial deference to the judgment of congress

· Must unambiguously inform states of what is demanded of them 

· Must be germane (strongly related) to fed interest in particular program/ project

· Cannot induce states to engage in activities that would be unconstitutional 

· Cannot operate in a manner which all but forces the state – ask whether the state is really left with a choice (added by Sebelius) 

CASE: South Dakota v Dole – (fed gov provides funds to the state for the purposes of safe interstate travel, but is restricting 5% of those funds bc South Dakota’s drinking age is 19. SD argues this is unconstitutional bc it does not fall within Congress spending power) – [Rehnquist]
Q = What is the scope of the spending power?
· Limitations on the Spending Power (Dole Factors) 
· (1) Spending power must be in pursuit of the general welfare. 

· (2) Conditions must be unambiguous, meaning, “You have to do X in order to receive fed funds.” This is decided by Congress and is considered “conditional spending.” In addition, it gives notice to the states so they know what they are signing up for 

· Note: Think of it like a carrot – we will give you a carrot if you do XYZ

· (3) Underlying condition must be germane i.e. relevant/ connected to the use of funds 

· (4) Must provide an independent constitutional bar, meaning, it is constitutional. Congress cannot ask states to engage in unconstitutional behavior 

· (5) No Coercion 

· Applied to Case: 

· (1) General welfare = public safety on the highway

· (2) Condition is unambiguous bc it is written in the statute 

· (3) Yes, germane (not challenged) 

· (4) Ct interprets the 21st Amdt as prohibiting direct regulation i.e. Congress CANNOT regulate consumption of alcohol, but here, Congress is merely regulating spending 

· (5) Ct calls this “mild encouragement” bc it is only 5% being withheld. It is not direct regulation which would be making a statute and it is not coercion. Congress is merely putting a condition on the grant 

( Valid use of the Spending Power 
· Brennan/ OcConnor Dissent = this is regulation of alcohol consumption, not allowed 
CASE: National Federation of Independent Business v Sebelius Pt 2 – [Roberts]
Q1 = What is the scope of the taxing power? 

· Issue #1: individual mandate requires those who forego health insurance to pay a penalty to the IRS

· Penalty = paying the IRS if you choose to forego the health insurance
· Note: they call it a penalty bc people hate paying taxes. However, what matters is not the label, but the function ( it functions as a tax 
· Characteristics of punishment?

· Scienter (knowledge) = Congress can use taxes to influence behavior, which Congress has long exercised (ex: high tax on cigs to encourage people not to smoke)
· Criminal Act = No, it is just a penalty. If they made it criminal, too many people would fall into this category – idea of stigma
( Within the scope of the taxing power
· ***Idea = What Congress might not be able to accomplish under the Commerce Clause, Congress might be able to accomplish under the taxing and spending power

· Within commerce clause – 5 votes No / Within taxing power – 5 votes yes 

[Notice dichotomy in opinion – functional on tax v. formalistic on spending]

Q2 = What is the scope of the spending power? 

· Issue #2: If states choose not comply w Medicaid expansion, Congress withholds ALL Medicare fed funds

· Ct used the Dole factors to find this was not mild encouragement but was like a gun to the head. By forcing states to participate equates to coercion 

· Ct ultimately said that bc there is complete withholding of funds, this is coercion. If Congress wants to put a condition on funding, it must be clear at the time the funding began

( This is unconstitutional bc it is not within the spending power, however it is severable 

· Class Discussion

· It is not unambiguous bc this is basically a new program. It is not what the states signed up for the first time around. States depend on the fund and set up their systems based on what they were originally given. 

· Is this really coercive? ( If the gov can cut funding at the snap of a finger, why can’t they say you only get funds if you do X; if you want our money, you play by our rules – why can’t congress do this here?
· The Secretary of Health Human Services hadn’t made a threat to actually take way the funding. Thus, there was no “certainly impending” threat against the state ( No Standing 

· This would not pass the Clapper v Amnesty standing analysis 

· Ides thinks Roberts was being super political with this decision 
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> POWER OVER FOREIGN AFFAIRS 

· Except where the Constitution provides specifically for a congressional role, primary authority in the field of foreign affairs rests with the President 

· Power over foreign affairs include: (1) foreign commerce power, (2) treaty power, (3) Executive agreements, and (4) War power 

Textual Authority:

· Power to regulate foreign commerce (Art I Sec 8 Cl 3): Congress has the power “to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes”

· Test = so long as Congress could rationally conclude that the regulated matter either is foreign commerce or affects foreign commerce, the measure will be sustained
· Cts are very deferential in this realm 

· Treaty Power (Art II Sec 2 Cl 2): President has the power “by and with the advice and consent of the Senate, to make treaties, provided 2/3 of the Senators concur”
Implied Authority

· US can exercise the powers inherent in the concept of nationhood and sovereignty 

· Includes full range of international powers conducive to participation in international affairs i.e. power to enter alliances, power to establish principles of international law in concert with other nations, power to engage in hostilities up to and including war 
Treaty Power       
· Per Art II Sec 2 Cl 2, President has the power “by and with the advice and consent of the Senate, to make treaties, provided 2/3 of the Senators concur”

· Note: statute is how the gov implements/ regulates a treaty 

· Treaty = an agreement between on or more nations

· Treaties are supreme law of the land 

· Treaty power is an independent power, so it does not need to be tied to commerce 

· *Idea = What Congress might not be able to accomplish under the Commerce Clause, Congress might be able to accomplish through a treat
· Types of Treaties 

· Self-executing = one that establishes enforceable domestic law without any further action by Congress

· Ex: treaty btw US and a foreign nation that provides that citizens of each shall be free to engage in business within the territory of the other on a nondiscriminatory basis 

· Non-self-executing = one that requires legislative implementation before its provisions can be of any affect as to domestic law – this is the norm 

· Ex: treaty that establishes international standards for nondiscriminatory treatment of foreign businesses and called upon the signatory states to implement those standards through domestic legislation 

· Matters Subject to a treaty: anything of interest to the international community or what congress rationally concludes is of international interest

· Scope of treaty power = very broad. There are few cases where the court says something is not of international interest. This power must be broad to be compatible to the interests of other nations. But cannot be contradictory to the Constitution 
· Where there is a conflict between treaties or treaties and states, the last in time prevails 

CASE: Missouri v Holland – (US entered a non-executing treaty with Great Britain to protect bird migration. Birds were a food source and pest control in danger of extinction. The Act implemented closed hunting seasons and other protections. Missouri argues that this violates the 10th Amdt bc they are owners of the birds within their borders) – [Holmes] 
· The issue is migration, which is of national interest 

· Ct said the 10th Amdt gets you nowhere on this issue bc this is a treaty which is an enumerated fed power and an enumerated fed power trumps state law 

· Rule = if a treaty is valid, there can be no dispute about the validity of the statute as a N/P means to execute the powers of the gov 

( The Act was constitutional as a necessary and proper means of implementing the treaty

· Note: this is an ex of Marshall/ Douglas approach as to being broad/ deferential to Congress
· Takeaway = Congress has the power to implement treaties using N/P Clause 

CASE: Bond v US – (Congress enacted the chemical weapons act making it a fed crime to use/ possess chemical weapons) – [Roberts]
Q = Whether the Act applies to a local offense involving a neighborly feud/ romantic jealousy?

· A criminal act wholly within a state cannot be made an offense against the US unless it has some relation to the execution of a power of Congress or to some matter within the jdx of the US 

· The problem with interpreting the Act as it applies to local offenses is that this is a dramatic intrusion upon traditional state criminal jdx 

· Rule = an Act is not applicable to local activity without a “clear statement” from Congress that that was Congress’ intent 

· Rule = Must reference general principles of federalism where there are ambiguities. If there are ambiguities, you must interpret in a way that is not in conflict with the states 

( The act lacked the requisite clear statement to be applicable to such local activity 

· Doctrine of Avoidance = ct will not decide an issue if there is some other ground on which to dispose of the case
· In this case, the ct chose to avoid answering where it was constitutional to apply the Act to Bond’s actions bc it was disposed on other grounds 

CASE: Medellin v Texas Pt 1 – (Medellin is a Mexican national who was convicted and sentenced in Texas state court. Shortly after, the ICJ issued a judgment in the Avena case stating that there were Vienna Convention (treaty) violations (i.e. failing to inform the national they have the right to request assistance from their home consulate). Judgment said all 51 nationals, including Medellin, were entitled to review and reconsideration without regard to state procedural default rules) – [Roberts]
Q = Is the ICJ judgment binding federal law under the supremacy clause?

· First, Ct says this is not a self-executing treaty bc Congress didn’t pass legislation making it that way 
· This is counter-intuitive: If the US enters into a treaty, and agrees under that treaty to be within ICJ’s jdx, but not bound by their judgments, you would assume that would mean those decisions would apply domestically in the US, but Ct says no no

· Even though the US submitted to ICJ jdx per the Vienna Convention, ct says it is not immediately binding bc of Article 94 

· Article 94 provides that “each member of the UN undertakes to comply with the decision of ICJ in any case to which it is a party”

· Undertakes to comply means they will work it out internally; there is a political system in place for when there is failure to comply 

( ICJ judgment is not automatically binding fed law
Executive (Non-Treaty International) Agreements 
· There are treaties and non-treaty international agreements 
· Note: 90% of all international agreements to which the US is a party is a non-treaty international Agreement 

· The authority to enter into agreements with foreign powers is inherent in the Constitution, although it is not supported by any single provision. It is inherent in the concept of nationhood 
· Executive Agreements does not need any legislative approval 
Types of Executive Agreements: 
· (1) Pursuant to a treaty

· President enters agreement pursuant to Congressional consent 

· Ex: Treaty that invites the President to negotiate peace terms in order to carry out the treaty
· Supreme law of the land – has equal force as previously enacted treaty
· (2) Pursuant to legislation i.e., preexisting treaty
· Supreme law of the land as long as consistent – if there is conflict, the last in time prevails 

·  (3) Pursuant to the Independent Constitutional authority of the President 
· Where the President can act unilaterally, without delegation from Congress
· So long as the agreement is not inconsistent with legislation enacted by Congress, president may make an international agreement within his constitutional authority including: 

· Authority as Chief Exec to represent nation in foreign affairs

· Authority to receive ambassadors and other public ministers

· Authority as commander in chief

· Authority to take care that the laws be faithfully executed

· Just below the Constitution in the hierarchy 
· If Pres has exclusive authority: 

· Majority = then it is the supreme law of the land and has equal force

· Minority = then it MIGHT prevail over previous enactments (last in time)
· If Pres does not have exclusive authority, then the last in time prevails 

Rules for Non-Treaty International Agreements

· All are the supreme law of the land as long as consistent with each other 

· All NTIA preempt state law to the contrary

· If there is a conflict between sources, the last in time controls (bc of equal force) 

· Like treaties, international agreements can be made on any topic that is a matter pertaining to foreign affairs

In determining which procedures to follow (treaty or intl agreement), consider these factors: 

· Extent to which agreement involves risks affecting the nation as a whole

· Whether the agreement is intended to affect state laws 

· **This is the most important factor to consider potential friction with states
· Whether the agreement can be given effect without the enactment of subsequent legislation 

· Past practice as to similar agreements 

· The preference of the congress as to a particular type of agreement 

· General international practice as to similar agreements
War Power       
· War Power = Congress can pass legislation to prepare, prevent, engage, end, and ameliorate war –– there is a collective of powers/ clauses

· Includes:

· Power to tax and spend for the purpose of common defense

· Power to raise and support army/ navy 

· Congress has the power to declare war

· Standard of Review = pretty much no judicial review of war power 

CASE: Woods v Cloyd – (War contributed heavily to the housing deficit and Congress passed the Housing and Renting Act via Congress war power, which imposed rent controls in specified areas) – [Douglas]
Q = What is the scope of the war power? 

· Rule = Congress’ war power includes the power to remedy the evils which have arisen from war’s rise and progress and continues through duration of that emergency – does not necessarily end when the war is over 

( Rent regulation is within Congress’ war power as it relates to the deficit, which was a result of the war

· Class Discussion 

· Tension = defining power in a way that is broad enough for Congress to operate v being mindful of liberties 

· Is this opinion consistent with Marshall’s approach of the N/P clause ( Yes, the court is saying let’s be really deferential 

· Note: Courts are much more deferential when it comes to foreign affairs issues

· Majority = we have to be broad on this bc we don’t know what the future holds 

· Dissent = let’s be careful. This is one of the most dangerous powers bc it can easily be abused. Dissent is concerned that this power can become limitless (Ides agrees) 

> FEDERALISM 

· Principle of Federalism = division of power between the national gov and the states which exercise concurrent sovereignty 

· Fed = “limited” gov, can only exercise powers granted to it by the Constitution 

· Federalism acts as a limit on the fed gov powers 

· State = gov of “reserved” powers not granted to the national gov via 10th Amdt 

· The idea is that federalism is used as a form of constitutional interpretation, and operates as a structural limit that prevents fed go from encroaching on the states 

· At times, the fed gov may be “limited” by principles of federalism in the sense that it can exercise only those powers granted to it by the Constitution, while the states as govs of reserved powers, may exercise those powers that have not been granted to the national gov or otherwise denied to them 

· 10th Amdt = “The powers not delegated to the US by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people” 

· 2 ways the principles of federalism may be judicially enforced: 

· (1) The principle may operate as a rule of construction that limits the defined scope of constitutionally granted powers 
· Ex: Lopez case narrowed the scope of what substantially affects ISC 
· (2) The principle may function as an independent check on the exercise of a granted power in much the same fashion as do provisions of the Bill of Rights 

· Q = to what extent does federalism trump the otherwise legitimate exercise of power (Printz) 
· Federalism operates in 3 ways: 

· Imposing limit on the scope of the commerce power (only applies to economic activity)

· Limit on what is proper (even if Congress within the scope of the enumerated power)

· Commandeering principle (congress cannot compel the states to act as an administrative arm for implementing fed regulatory policy) 
CASE: Printz v US – (Congress enacted the Gun Control Act then amended it with the Brady Act which requires CLEOS (chief law enforcement officers) to implement the fed law by making them agents of the fed gov requiring them to make reasonable efforts in background checks. Note: Congress can regulate the sale of guns under the commerce clause) – [Scalia]
Q = Can Congress compel state officials to administer a fed program w/o violating federalism principles? 

Look at history 

· If it has been done in the past, then it is more likely that Congress’ action is constitutionally valid 

· Scalia says that bc they didn’t do it in the past, it can be inferred that they COULDN’T do it (Ides says this is too strong of an inference)

Look at structure (federalism)

· Dual Sovereignty: Constitution established this system, meant to prevent excessive power in either one of the govs 

· Separation of Powers: the equilibrium btw the powers of the three branches of fed gov

· It is the executive’s power to appoint officials responsible for implementing the law. If congress were allowed to compel state officers to carry out fed law, it would be usurping power from the fed branch 

· Articles of Confederation based on the idea that the gov could not achieve outcomes through the state, instead you have to go directly to the people through the Constitution 

( Scalia concludes that the gov cannot regulate the state (based on assumption – there is no text that actually says this)  

Look at jurisprudence (precedent)

· NY v US was mentioned a lot in this opinion. That case said Congress has the power to regulate individuals, but Congress cannot direct state legislature to regulate something. 

· Commandeering principle = you cannot commander the state to regulate something
· Note: NY was different from Printz bc Printz was dealing with the legislature, while NY was dealing with state executives 

· Scalia Arg = there is no difference between directing the legislature v executive. Either way not allow to commander  
· Dissent Arg = there is a difference between directing legislature v executive, which would allow Congress to do what it is doing here 
( The obligation imposed on state officers is unconstitutional bc it violates the principles of federalism 

· Takeaway Rule = a fed law whose object and effect is to force state participation in a fed regulatory scheme is categorically unconstitutional 

· The Fed gov may neither issue directives requiring the states to address particular problems, nor command the states’ officers, or those of their political subdivisions, to administer or enforce a fed regulatory program. To do otherwise would be a violation of the enforceable principles of federalism 

HYPO: Can the trump Admin threaten to withold fed funding for those who do not cooperate with ICE? Does that violate principles of federalism? 

Supremacy Clause 
· Per Art. VI Cl 2, “This constitution, and the laws of the US which shall me made in pursuance thereof, and all treaties made, or which shall be made, under the Authority of the US, shall be the supreme law of the land; and the judges in every state shall be bound thereby, any thing in the Constitution or laws of any state to the contrary notwithstanding. 
· Fundamental principle of our constitutional gov = state law must conform to the dictates of the Constitution and whenever a conflict arises between fed and state law, state law must yield to constitutionally valid federal law 

· Federal law is supreme to state law 

· If the fed law is not valid, the Supremacy Clause is of no effect  

· All laws and treaties made in pursuance of the Constitution shall be the supreme law of the land 

· Foundational cases = McCulloch and Gibbons
Two kinds of supremacy problems: 

· Where there is a potential conflict between fed and state law, the fed law preempts the state law, meaning state law is void (Gibbons) 
· Where the state attempts to tax or regulate the fed gov or an instrumentality of the fed gov – the state law must giv way to the fed law bc fed gov is “immune” (McCulloch)
PREEMPTION – tool to honor the Supremacy Clause 
· Preemption Doctrine: mandates that valid fed law, including statutes, treaties, executive agreements, administrative rules, and common law, supersede state law that is inconsistent with the specific terms or overall objectives of the federal law 
Types of Preemption 

· (1) Conflict/ Obstacle = state law acts as an obstacle to achieving/ is undermining the full fed purpose
Express: When state law is inconsistent with fed statutory prohibition
Implied: 

· When it is physically impossible to comply with fed and state law 

· Ex: state law forbids that which fed law requires (rarely comes up)

· When state law operates as an obstacle to the objectives of the fed gov 

· Identify fed objective / then Identify how state law interferes w achieving this objective 

· (2) Field = the particular substantive area is “occupied” by the fed gov and thereby precludes any type of state regulation within that field. This signals pervasive fed interest
· Express = based on a statute i.e. “we regulate this field alone”
· Implied = based on intent – look at the pervasiveness of the fed regulation and the legislative history of the fed law. The more pervasive, the more it can be implied that this was Congress’ intent

· (3) Areas Tradition = an area that traditionally belongs to the state – (ex: education) – this will make the courts be more deferential per principles of federalism, meaning the ct assumes the fed statute has not preempted state law unless Congress has made such an intention clear and manifest
Attack Plan 

· (1) Identify State Law and is purpose
· (2) Identify Fed Law and its purpose 
· (3) Is there a conflict between fed and state law? What kind?

· Conflict/ Obstacle?

· Field?

· Areas Tradition? 

· If so, can we read it so there isn’t tension between them?

· When there is a conflict, read fed law to try to avoid conflict. Look for express intent of Congress if you’re going to displace state law in an area reserved to the state

· (4) Is the Fed Law valid?

· Rule = is it made pursuant to a constitutional grant of power?

CASE: American Insurance Association v. Garamendi – (AA is seeking to enjoin enforcement of the CA holocaust Victims Relief Act, which requires insurers to disclose specified info. President Clinton made an executive agreement with Germany that all litigation in US would defer to Germany’s Foundation and the process in place for handling these claims) – [Souter] 

· Arg 1 = HVA is unconstitutional bc it interferes with the foreign relations process

· Arg 2 = If AA does not comply with CA law, CA can suspend license which is a due process violation

· DC enjoined enforcement of HVA. Garamendi appeals

· 9th Cir reverses, but left injunction in place for DC to address due process issue 

· DC grants SJ in favor of AA bc taking license without a hearing violates due process

· 9th Cit reverses, finding no due process violation 

Q = Whether the Act is unconstitutional for interfering with foreign relations under the Executive Agreement and Supremacy Clause?

Identify State Law – how does the CA Act process Holocaust victim claims

· Per CA law, CA residents who were Holocaust victims are allowed to bring actions in CA state court with extended statute of limitations. There is a broad disclosure requirement requiring insurance companies to disclose the details of insurance policies issued to people in Europe between 1920-1945: (1) disclose policies issued themselves, (2) disclose policies issued by a related company, and (3) must disclose ALL policies even if not to victims. Failure to disclose = suspension of license bc it was considered “unfair business practice” which is a special cause of action 

· This law is extreme bc it asks for the prompt resolutions of claims through litigation (bc victims are dying). The problem was that German insurance companies were being dragged into US court

· Note: these types of claims were postponed during the Cold War

· Goal = encourage litigation and make Plaintiff whole 

Identify Fed Law – how does fed law and Executive Agreement work 

· President Clinton made the EA: German Foundation Agreement, which implemented ICHEIC (Intl. Commission on Holocaust Era Insurance Claims). The commission was made to provide efficient payouts to the Holocaust victims with the $10 billion fund back by Germany. ICHEIC was supposed to be the exclusive forum for dealing with this 

· Policy behind the EA = cut down litigation, encourage legal peace, provide reparation through mediation and settlement 

· The EA said the US would submit a statement in any case in state court, saying it would be in the best interest of the US to dismiss the case on an legal grounds. Of course, it is not binding but it was designed to encourage states to do this 

· Goal = Non-adversarial process that is all about arbitration, mediation, and peace / promoting settlement via single forum for processing paid out by the fund 

Is there a conflict between state and fed?

· Look beyond the text to policy embodied in the EA

· Rule = If there is no conflict, the laws will operate together 

· CA law is conflicting with the EA bc it undermines the confidence in the German and other insurers in the system, which as a result, are in conflict with each other 

· Per the Constitution, even if there is no conflict, there is no strong state interest here bc CA seems to be trying to push forward a foreign policy interest which is not for the states to do

( Yes, there is a conflict and fed law preempts state law if valid. Ct refers to this as obstacle preemption 

· Note: Bc the court found obstacle preemption, the court leaves the question of field preemption open. However, the court suggests that field is very strong like in Zschering. Zschering is relevant bc it says that “every time there is an incidental effect on foreign affairs by state law, there is field preemption” – this is a very drastic flavor of field preemption 

Is the fed law valid?

· Rule = if there is a conflict, fed law applies so long as it is valid 

· Rule = the EA is valid if it was made pursuant to a constitutional grant of power 

· Made pursuant to legislation i.e. statute? NO
· Made pursuant to treaty? NO 

· Made pursuant to the constitutional authority of the President (EA)? YES 

· President is executing the power to represent the US in foreign affairs based on historical practice of the President negotiating and dealing with foreign nations

( The EA is valid 
Closing the Analysis 

· Even if there was no conflict, the state interest is weak enough that it would yield to federal regulation. And even if there was a strong interest in CA, the goals are essentially the same in providing relief/making Plaintiff whole just through different means. It doesn’t seem the state has a legitimate interest here bc this is an international issue that belongs to the fed gov 
CASE: Arizona v US – (US is seeking injunction against Arizona Act that governs undocumented aliens) – [Kennedy]
· Implicated powers = Naturalization clause, supremacy clause, and preemption

Q = Whether fed law preempts and renders invalid the 4 provisions of the Arizona Act? 

· Rule = In preemption analysis, courts should assume that the historic police powers of the states are not superseded unless that was the clear and manifest purpose of Congress 

· Ct says Congress has the power to control aliens, citizenship, or anything related, but we have to proceed with caution when dealing with an area that traditionally belongs to the state i.e. health and safety
· Note: If the purpose of the statute is identical to fed law purpose i.e. to punish and deter undocumented alien entry into the state, field preemption is the route to go with to shut it down under preemption. But if the purpose is within the state police powers, emphasize that it seriously undermines the fed scheme 

· Sec 3: makes failure to comply with federal alien registration requirements a misdemeanor

· US Arg = Fed gov has occupied the field of alien registration 

· Ct agrees that the fed gov has occupied the field of alien registration. In addition, this could be a conflict bc fed may not want to enforce as strictly as the state

( Invalid by field preemption 

· Sec 5c: makes it a misdemeanor for unauthorized alien to seek or engage in work 

· Fed law only addresses the employer’s obligations thereby preempting states as to employers. However, fed law is silent as to employees – there is no fed counterpart 

· Ct says it was a policy judgment by Congress to not regulate employees – they did not want employers exploiting the employees 

· Rule = a conflict in technique/ method can be as disruptive to the system Congress enacted as it would be to an overt policy 

· Here, both state and fed want to regulate employers but they have different techniques. The state is choosing the hard landing, while fed is choosing the soft landing 

( Invalid by conflict/ obstacle preemption

· Sec 6: authorizes officers to make arrests without a warrant if they have PC that a public offense that makes the person removable has been committed

· This gives more discretion to the state than federal officers even have

· Ct says Congress has put a system in place so that state officers cannot make warrantless arrests based on potentially removable circumstances. By authorizing state and local officers to do this, this creates an obstacle to the purpose/ objective

( Invalid via conflict/ obstacle preemption

· Sec 2b: Officers who conduct a stop, detention, or arrest must in some case make efforts to verify the person’s immigration statute with the fed gov 

· The issue is that this could raise constitutional concerns while state officers are pending verification of immigration status 

· Ct says that if 2b only requires state officers to conduct a status check during the course of any authorized, lawful detention, or after a detainee has been released, then it will likely survive preemption – could be problematic if it is unreasonable detention 
· However, the law has not been implemented so we must wait and not assume it is going to be the conflicting interpretation (that local officers will verify immediately v sitting on it)

( Not necessarily preempted 

· In essence, the Ct is telling Arizona: be reasonable on this and you can have the provision 

· Note: Sec 6 also had not been implemented yet but the ct still found it to be preempted which is odd 
HYPO: US v CA Complaint = real life example as to claims of preemption and supremacy clause 

· US argues that the President has significant authority (from Congress) to enforce immigration, that there is substantial if not exclusive authority over immigrations. US argues CA provisions are unconstitutional 

· Although the pleading in itself is not factually sufficient, in general, the US can make strong arguments

· (1) Restrictions on employers – prohibits private employers from voluntarily cooperating with fed official without a warrant or otherwise required by law

· There is no impossibility argument here bc Fed Law does not restrict voluntary cooperation

· Obstacle Preemption: no one will cooperate with fed officials bc they will be sanctioned by CA if they do. Therefore, fed officials will always have to go to court. This makes ICE job incredibly difficult and inconvenient 

· Field Preemption: there is pervasive federal presence in the field of immigration 

· Another Arg = this case is NOT ripe bc the provisions have no actually been implemented. Thus, we do not know the injury and US has no standing to sue  

· Ides/ Grossi think this statute has problems but the US didn’t advance the above preemption arguments. Further, US failed to plead facts as to how “cooperation” plays a major role when it comes to immigration issues 

· (2) Inspection of Immigration Detention Facilities to make sure consistent with state standards

· This statute requires the CA AG to review these federal facilities located in CA and examine the due process provided, and the circumstances surrounding individual apprehension and transfer. That the AG has unlimited access to detainees, officials, personnel, and records 

· The question is whether the state has the power to inspect fed facilities that house illegal detainees?

· As for civil procedure issue = we need more factual development to determine if there is an impermissible intrusion by the state
· As for con law issue = the state cannot really do this. Why does the state need to do this? It seems that they are just trying to prove a point 

· (3) Restrictions of state and local cooperation – limits state and local enforcement officers ability to provide US with basic info about people in their custody that are subject to fed immigration custody or to transfer them to fed custody

· This is similar to Printz, but Printz was about the feds regulating state officers saying you have to cooperate. Here, fed is saying you have to cooperate and here state is saying no we don’t have to cooperate. This is Printz revisited, it is not the opposite. 
Separation of Powers 

> GENERAL PRINCIPLES 

· The Constitution created the principle of the separation of powers via three different branches – Legislative, executive, and judicial – to prevent one branch from exercising too much authority

· Separation of Powers issues arise when it is claimed that one branch has usurped or encroached upon the functions of another branch 

· Note: It is irrelevant whether one branch consents to the encroachment bc the purpose of three separate and distinct branches is to safeguard the rights of the people 

· Textual Arg: separation of powers based on specific clauses of the Constitution 
· Ex: War power: Art I gives power to declare war to Congress, but Art. II gives power to conduct war to President. If President declared war, could be challenged based on text 

· Structural Arg: separation of powers based on alterations of the balance of power among branches – inferred from the structures and relationships created by the Constitution 
· Ex: Aggrandizing = Congress passes a law barring the Pres from dismissing certain executive officials without the approval of the Senate, Congress has aggrandized its owner power while at the same time encroaching upon the Pres authority to administer the exec branch 

· Ex: Encroachment = Congress prohibits the Pres from nominating any person for a fed district court judgeship without the consent of the governor of the state 

Attack Plan 
· (1) Has one branch exercised power that a specific clause requires to be exercised by, or in conjunction with another branch?

· (2) Has one branch aggrandized its authority by usurping power that more appropriately belongs to a different branch?

· (3) Has one branch encroached upon the functions of a different branch so as to undermine that branch’s integrity or independence? 
· If any of the above questions are answered in the affirmative, court will likely find that there has been a violation of the separation of powers 
CASE: Youngstown v Sawyer – (various steel company employees are planning a nation-wide strikeout. President issued an Executive Order that asked the Secretary to take possession of the steel mills (private property) and keep them running. After the EO, President asks Congress to act twice) – [Black] 
Q = Whether the President was acting within his constitutional power with the EO?

· Rule = President’s power must be traced to Congress or the Constitution 

· EO not purported to rely on any statute, therefore, it must be traced to the Constitution 

· President’s power under the Constitution:

· (1) Commander in Chief: President has command of the military 

· (2) Executive Power/ Take Care Clause: the executive has the duty to take care that the laws be faithfully enforced; carries out laws passed by legislative branch

· (3) Inherent power to act in emergencies when there is not time to wait for Congress (comes from the structure of the Constitution) 

· Commander in Chief Power: rejected bc this is a domestic decision for a labor dispute. The President is not directly regulating the war. This power cannot be expanded to include anything related to war

· Executive Power: rejected bc Congress makes law and President is meant to execute. Here, the President is being the lawmaker

· Inherent Power: rejected bc historically, courts have not recognized this power

( President not acting within his power, he is aggrandizing and encroaching - EO is unconstitutional 

· Note: This is a textual approach – looking for the text in the Constitution 

· Frankfurter provides a historical approach arguing that the court needs to look at HOW the constitution has operated to see what it really means. Thus, we should allow the President to do things he has been able to do in the past bc that implies the Constitution allows him to do it
· “The way the framework has consistently operated fairly establishes that it operates according to true nature”

Justice Jackson Concurring: Methodical/ Flexible Approach 
· He says the art of gov is practical and flexible, so practical considerations must inform the analysis. 

· (1) President is acting pursuant to express or implied authorization from Congress

· Strong presumption that the President has the power to do what he is doing 

· President’s authority is at its maximum

· Burden of rebuttal on the person challenging the power  

( N/A here bc there is no statute 

· (2) President is acting in the absence of congressional grant or denial 

· Congress may be silent on the issue 
· Presumption = the Constitution prohibits what it doesn’t govern  

· Twilight zone where the distribution of power is uncertain – concurrent/ overlapping authority 

· Ex: Congress has the power to declare war. Pres has the power to defend against attack 

( N/A bc Per Congress 3 statutory policies, there are only 3 ways to seize private property, none of which are applicable here 

· (3) President is acting against Congress

· Presumption = what the President is doing is invalid unless it can be traced to the Constitution 

· Power is at its lowest ebb

( This is category 3 bc no authorization and congress has been silent bc it created three statutory policies inconsistent with seizure  

· Vinson Dissent takes a realistic approach arguing that although Congress is silent, this is a case of emergency and the President needs to be able to act accordingly per the take care clause 
> DELEGATION

· Congress can only delegate a power that it has 

· Rule = Congress may authorize other branches to establish rules or standards for a particular of law as long as Congress, by statute, sets forth an intelligible principle to which the person/ body authorized to act is directed to conform

· Intelligible principle test is very easy to meet. Congress can simply say “so and so can pass these rules in this area as long as they are in the public interest” 

· Policy = Congress does not have the expertise to regulate many areas of law, so it is better to delegate the responsibility when the area of law requires a specific expertise 

· Cts generally turn a blind eye when it comes to gelegation 
CASE: Whitman v American Trucking Assn– (statute instructed EPA to set the air quality standards for safety and public health purposes) – [Scalia – took textual approach]
Q = Whether the statute delegates legislative power?

· Rule = Congress cannot delegate power, but it can confer decision-making authority if it sets out an intelligible principle (as was present here, i.e., protecting the public health ) 

( The statute did not delegate legislative power, it conferred decision-making authority 

· Stevens Dissent = look at WHAT they are doing, not who they are – legislative and decision making is the same  

CASE: Clinton v NY – (NY plaintiffs involve the President cancelling (2) and Snake River involves President cancelling (3)) – [Stevens – very inconsistent with Whitman]
· Statute at issue = Line Item Veto Act gives the President the power to cancel in whole 3 types of provisions (1) any dollar amount of discretionary budget authority, (2) any item of new direct spending, and (3) any limited tax benefits

Q = Whether the President’s cancellation as repealing or amending violates the Presentment?

· Gov Arg = we are not repealing 

· Rejected - Yes, by cancelling measures, rights and obligations are being affected 

· Gov Arg = this is like field v Clark 

· Ct = If the Pres is not implementing congressional policy, then is acting as the legislature 

3 critical differences with Clark 

· (1) The exercise of suspension power was contingent upon a condition that did not exist when the Act passed ( Here, the exercise of cancellation within 5 days of enactment was based on the same conditions Congress evaluated when the Act passed

· (2) The President determined that the contingency had arisen and he had a duty to suspend ( here, the President was required to make 3 determinations before cancelling but those determinations did not qualify his discretion to cancel or not cancel 

· (3) Whenever President suspended an exemption, he was executing the policy Congress embodied in the statute ( Here, the President cancellation is an act of rejecting the policy judgment made by Congress and relying on his own judgment 

( In effect of executing his policy, the President is repealing, thus subject to B&P 
· Note: Ides and Grossi disagree bc it seems the President is simply executing a policy that Congress included i.e. his ability to cancel 

· Gov Arg = The authority to cancel is the same power as deciding to spend specific sums of money or declining to implement certain tax measures 

· Ct = this is NOT just refusing to spend. The President is re-writing the law, so it needs to go through Art 1 procedural requirements 

· Note: Ides and Grossi disagree – there is no rewriting of the text; the President is doing exactly what he is allowed to do. This opinion by Stevens is completely inconsistent with his dissent in Whitman 

( Yes, the Pres cancellation is a repeal/ amendment subject to presentment – he cannot unilaterally repeal 
· Kennedy concurring = this violates SOP not only bc it was unauthorized by the text of the Constitution but bc it enhances the Pres powers beyond what the framers would have endorsed 

· Dissent = there is no difference between authorizing the President to cancel spending or giving him discretion to spend it, functionally, this shouldn’t have to go through bicameralism and presentment 
· Notice how Scalia Dissent stopped being a textualist. He is a big proponent of unitary exec power and argues that this is traditionally allowed as the Pres discretionary budget spending

> LEGISLATIVE VETO

· Per Art 1 Sec 7 All legislative action must meet the requirements of bicameralism and presentment 

· Bicameralism = any legislative act must get approval from both the House and senate 

· Presentment = all legislation must be presented to the President for approval; if President vetoes the measure it may become law only if it is repassed by a 2/3 majority in both House and Senate 

· Note: All laws are enacted, repealed, and amended via B&P

· Legislative veto = a provision which allows either or both Houses of Congress to disapprove action taken by the exec branch, which will normally violate one or both of the procedural requirements 

Attack Plan 
· (1) Is it legislation?

· Legislative action = action that has the purpose and effect of altering the legal rights, duties, and relations of persons outside of the legislative branch 

· If yes ( subject to Art 1 procedural requirements 
· If Congress is delegating authority, not subject to these requirements 
· (2) Does it satisfy presentment and bicameralism?

· If yes ( constitutional

· If no ( Do any of the 4 exceptions apply?

· If yes ( constitutional

· If no ( unconstitutional 

CASE: INS v Chadha – (Judge orders suspension of Chadha deportation, and the House vetoed the suspension per the Immigration and Nationality Act which authorizes either the House or Senate to veto the decision of the Exec Branch (immigration judge is a member of the exec branch, authority delegated by US AG and Congress delegated the authority to the US AG) to allow a deportable alien to remain in the US. Chadha argues unconstitutional) – [Burger (very textual)]
Q = Whether a ONE house legislative veto is legislative action subject to B&P?

· Starting Presumption = the statute is valid 

· Rule = action is legislative if it alters rights, obligations, and/ or relations of parties outside the legislative branch

· Here, the statute alters the AG duty to suspend deportation proceedings and Chadha right
· Rule = a statute is subject to Art. 1 procedural requirements if it is legislation 

· Exceptions to Art 1 procedural requirements (none applicable) 

· (1) House alone was given the power to initiate impeachments 

· (2) Senate alone was given the power to conduct trials following impeachment on charges initiated by the House and the power to convict

· (3) Senate alone was given final unreviewable power to approve or disapprove Presidential appointments 

· (4) Senate alone was given the final unreviewable power to ratify treaties negotiated by President 

( Yes, the one-house veto violates the SOP doctrine bc it must satisfy Art. I procedural requirements
White Dissent – takes a practical/ functional approach by looking at past legislative vetoes

· For the past 50 yrs, Congress delegates broadly to the Executive branch. Such delegation has only been found unconstitutional on two occasions. Congress has broad power to delegate legislative-making power to the Executive Branch i.e. the US AG. Further, this is not aggrandizement. Instead, the delegation of powers shows that maybe Congress cannot exercise power on their own and that is why they delegated. Emphasizes the how legislative veto functions is more important than text 

· 2 ways it doesn’t violate SOP = (1) Statute in itself was passed via Art 1 procedural requirements – veto is not making new law, and (2) That the suspension of deportation requires both the Executive and at least one House of Congress on board is consistent with SOP bc it requires agreement, so what’s the problem

· Note: Per Ides and Grossi, the dissent is right 

> APPOINTMENT AND REMOVAL 

· Art 2 Sec 2 Cl 2: “The President shall nominate by and with the advice and consent of the Senate shall appoint principal officers… but the Congress may by law vest the appointment of such inferior officers as they think proper, in the President alone, in the courts of law, or in the heads of Department”

· Principal Officers = any appointee exercising significant authority pursuant to laws of the US

· Art. II judges, heads of exec branch depts., SC justices, heads of admin agencies 

· Inferior Officers = connotes a relationship with some higher ranking officer or officers below the president – whether one is an inferior officer depends on whether he has a superior who is a principal officer 

· Usually those whose work is direct/ supervised by someone who is a principal officer 
· Principal v Inferior? (turns on the amount of authority) 
· Does the person have authority to make policy?

· Do they have independence?

· Supervisory responsibilities?

· What is the tenure of their position?

· Terms of potential removal?

· Interbranch Appointments 

· Invalid if it would impair the constitutional functions of either branch or if there is an inherent incongruity bc the officer is to be appointed in a field where judges have no special knowledge or expertise 

· Ex: Congress vests the appointment of inferior officers to the judicial branch instead of the Pres

· Ex of incongruity: Congress vests the appt of officers for Department of Agriculture

· Removal – Congress has no role other than through impeachment, but can in other ways curtail the Pres’ ability to remove executive officers i.e. limiting removal power such that the officer may be removed only for cause 
· Such restrictions are valid unless the nature of the position makes it essential to the President’s proper execution of his Art II powers that an officer be removable at will 

CASE: Morrison v Olson – (Ethics in Gov Act allows the AG to appoint independent counsel through a special court. Olson was the target of independent counsel investigation. He argues the independent counsel Morrison was a principal and therefore requires appointment via the President’s nomination + advice/ consent of Senate) – [Rehnquist]
Q = Whether Morrison is an inferior or principal officer?

· Rule = If principal, must be nominated through the President. If inferior officer, no need

· Ct = Morrison is clearly inferior bc (1) he is subject to removal by the AG, not the President directly, nor is he reporting directly to the President, (2) he is empowered to perform only certain limited duties restricted to the investigation and prosecution + he has no power to formulate policy, (3) his office is limited in jdx, and (4) he is limited in tenure
· Olson Arg = Even if Morrison is inferior, the clause does not empower Congress to place the power to appoint such an officer outside the Executive Branch i.e. interbranch appointment (basically saying interbranch appt are not allowed) 
· Look at text =There is no express limit on interbranch appointments. In fact, the “excepting clause” implies that there is no limit 

· Look at history/ jurisprudence = as long as it is congruent with traditional function of the court, then it is okay 

· Rule = the only time in which an interbranch appointment is improper is if there is some incongruity between the functions normally performed by the courts and the performance of their duty to appoint 
( No incongruity here

· Olson Arg = The President should be able to fire anyone. As it stands, the removal proceedings violate the SOP doctrine 
· Ct = there is no encroachment upon the Executive power bc independent counsel is merely an administerial duty and nothing more. Independent counsel is not a policy person, so the President does not need at-will authority to remove.
· The AG has the power to remove independent counsel, but only for good cause. Thus, President can still order the AG to fire independent counsel 

· Ct admits it is a little bit encroaching, but not significant 

· Scalia Dissent – back to textual approach 

· Text says “The Exec power shall be vested in the Pres” – this means ALL power, not some 
· This is encroachment for AG to need good cause to remove. Instead this should be left to the President and President only 
> WAR AND FOREIGN AFFAIRS

· CASE: Medellin v Texas Pt 2 – (Medellin is a Mexican national who was convicted and sentenced in Texas state court. Shortly after, the ICJ issued a judgment in the Avena case stating that there were Vienna Convention violations (i.e. failing to inform the national they have the right to request assistance from their home consulate). Judgment said all 51 nationals, including Medellin, were entitled to review and reconsideration without regard to state procedural default rules. President issued an Executive Order as to the ICJ judgment saying US would discharge its international obligations under Avena, by having state courts give effect to the decision) – [Roberts]
Q = Is the President’s Memo binding federal law under SOP?

· Aka Can the President unilaterally make a non-self-executing treaty applicable to domestic law?

· Rule = President’s exercise of power must come from Congress or the Constitution

· (1) President is acting pursuant to Congress

· Strong presumption that the President has the power to do what he is doing 

· President’s authority is at its maximum

· Burden of rebuttal on the person challenging the power  

· US Arg = treaties create an obligation to comply and implicitly gives the President the authority to implement that treaty-based obligation

· Ct = the treaty in place in non-self-executing, it does not automatically apply to state law. Congress is the only way to convert it to self-executing. Pres cannot do so unilaterally

· (2) President is acting in the absence of congressional grant or denial 

· Congress may be silent on the issue 

· Presumption that the Constitution prohibits what it doesn’t govern  

· Twilight zone where the distribution of power is uncertain – concurrent/ overlapping authority 

· US Arg = Memo should be given domestic effect bc this case involves a valid President action in the context of congressional acquiescence

· Ct = Congress is not silent on this issue. Congress voted for a non-self-executing treaty. Therefore, it implicitly prohibits the President from unilaterally converting. It only applies to domestic law if Congress says so 

·  (3) President is acting against Congress

· Presumption that what the President is doing is invalid unless it can be traced to the Constitution 

· Power is at its lowest ebb

· US Arg = we are dealing with foreign affairs, defined as authority to resolve claims disputes with foreign nations. Also argues that this is like Garamendi

· Ct = rejected bc we are not dealing with foreign affairs, we are dealing with our own domestic affairs. 

· Ct = rejected bc Garamendi was a narrower set of circumstances involving civil claims. Here, we are dealing with criminal claims and claims by foreign nationals

( President’s Memo is not binding bc not acting pursuant to Congress or Constitution ( SOP
> Recognition Power
· Power to grant formal recognition to a foreign nation or gov is not expressly mentioned in the Constitution, but reference to the Reception and Treaties clause support the Pres power to recognize other nations 

CASE: Zitvotofsky v Kerry – (Statute at issue = Foreign Relations Authorization Act which overrides FAM. FAM requires only Jerusalem be put on passport, not Jerusalem, Israel. The Act allows for Israel to be put on the passport i.e. Jerusalem, Israel) – [Kennedy]
· Note: This is a justiciable controversy bc we have 2 fed laws that are in conflict. The controversy is which one prevails? Compare with political Q issue which is discretionary and only politically reviewable. The question is whether the conflicting laws are constitutional, NOT asking the court to recognize Israel which would be a political Q

Q1 = What is the scope of the President’s recognition power – is it exclusive?

· Recognition power = formal acknowledgement that a particular entity possess the qualifications for statehood or that a particular regime is the effective gov of the state

· By putting Israel on the passport, this means you are recognizing a sovereign power – this act of recognition is controversial bc at the time, Palestine and Israel were fighting over Jerusalem 

· Textual Arg = Recognition of legitimacy of a sovereignty with which you can enter a treaty lay with the President. Power to receive and appoint ambassadors lay with the President

· Logical Arg = For the system to operate, this is the only way it can work. The President is the spokesperson re foreign affairs. This power is exclusive based on the ways the President can unilaterally effect recognition and the lack of any similar power vested with Congress. There is nothing to indicate this is a shared power

Q2 = Since the power is exclusive, can congress require action that contradicts earlier recognition?

· If Congress could alter the President’s statements on matters of recognition or contradict the President, Congress in effect would be exercising the recognition power. This is Congress aggrandizing at the expense of another branch ( SOP 
( Act is unconstitutional bc Pres has the exclusive power of recognition 
· Note: This is a classic category #3 case where the President wins – compare with Youngstown which is classic category #3 where the President loses 

HYPO: Trump is moving American embassy of Jerusalem – if Congress says you can’t do that, the question is whether this is a category 3 problem, or is this a shared power?

> IMMUNITIES AND PRIVILEGES
· Constitution grants the executive branch officials two protections 

· (1) Immunity from suit

· No immunity from criminal actions 

· Qualified immunity from civil damages actions 

· At state level, this is an absolute immunity 

· Absolute civil damages immunity for the President

· (2) Privilege against compelled disclosure of info (qualified, not absolute) 
· Rule = There is a presumption of privilege for presidential communications, but, can be overcome by a demonstrate, specific need for the disclosure 
· Specific need for confidentiality might outweigh the need for evidence, but a general need for confidentiality doesn’t 

· Must balance the interests 

CASE: US v Nixon – (Grand jury proceeding named President as an unindicted coconspirator. Special prosecutor issued subpoena requesting various tapes, memos, papers, transcripts. Essentially it was confidential communications with executive branch high level officers. Nixon filed mx to quash on claims of absolute privilege) – [Burger]
Q = How deferential can a branch be when interpreting its own power?

· ( Very deferential, however, the judicial branch is the final arbiter

· The judicial branch will be deferential to the President’s concept of privilege, but ultimately, the judicial branch decides the scope of the privilege

· Note: Judicial branch does not share the power of interpretation with any other branch 

· Nixon Arg = There is a need for confidential communication protections and per the Separation of Powers, the executive branch is independent 

· Ct = these arguments do not work bc there is a conflict of interest and the only way to solve is by balancing such interests

· Public Interest v Presidential interest

· Starting point = there is a presumption of privilege, rebuttable by showing a special need 

· Note: the presumptive privilege is implied not only for national security purposes, but so that they may have frank discussions. Only applies to communications during office

· In the criminal system, we need disclosure of subpoenaed info for the system to operate

· For the President’s interest, absolute privilege may be recognized if we are dealing with military, diplomatic, or sensitive national security info, but absent any of that, the ct finds it difficult to accept that confidentiality is significantly diminished with the production requested. And it would take place in camera

· Ct = this is a very narrow situation and the Special prosecutor, who had a heavy burden to show a compelling need for this info was meet – it was a very limited, specific request 

( Generalized assertion of privilege must yield to the demonstrated, specific need for evidence 

HYPO to consider: Trump and Mueller – dancing around the issues. There is a presumptive privilege which will require Mueller to demonstrate a special need in order to make Trump testify or produce docs 
Limits on State Power: Dormant Commerce Clause 
· The Commerce Clause acts as a grant of power to Congress by authorizing it to regulate commerce 

· Dormant Commerce Clause = Where Congress is silent/ has not yet legislated under the Commerce Clause and thus remains dormant. It acts as a limitation on the power of the states 
· There is exclusive authority and concurrent authority – states can act under concurrent authority so long as the fed commerce power remains dormant 

· If Congress decides to regulate that area, any conflicting state law is preempted 

· Three types of state law that potentially run afoul the Dormant Commerce Clause 

· (1) State laws that purport to regulate ISC or that in effect regulate wholly out-of-state transactions 

· (2) State laws that discriminate against out-of-state businesses ISC

· (3) State laws that excessively burden ISC 

· State Regulation of Alcohol 

· State laws that deal w alcoholic beverages are potentially immune from challenge under the DCC by virtue of the 21st Amdt
· 21st Amdt – allows states to regulate or prohibit the sale, use, and importation of alcohol on an evenhanded, it does not allow them to d in ways that favor local industry over out-of-state goods

· Thus, state regulation of alcohol is limited by the nondiscrimination of the CC

· Two ways a state can justify a state law that would otherwise violate the DCC

· Congressional consent or authorization =must be clear and unambiguous 

· Market participation doctrine 

· Applies when (1) the state engages in the buying, selling, or dispensing of goods and services, or (2) when they distribute subsidies
· However, if the state, by statute, regulation, or contract, attempts to exercise control over the actions of private parties beyond the market in which it is a participant, the state will nolonger be treated as a market participant and the DCC will be triggered

· Note: when a state exercises its taxing power (tax credits and tax exemptions), it is not a market participant 

Attack Plan (applicable q’s vary based on facts of the case) 
· Rational Basis: Is the law rationally related to a legitimate state purpose?
· Rule = the law must have a legitimate purpose or goal, and the means chosen by the state must be reasonably adapted to attaining that end (deferential) 
Legitimate Purpose:

· Falls within the state’s police powers: health, safety, morals, and general welfare

· Truly local and not truly national

Not a Legitimate purpose: 

· A law that has the purpose of regulating ISC or FSC, bc that is assigned to the fed

· A Law cannot be enacted for the purpose of shielding local interests from the effects of interstate competition, bc they involve to illegitimate goal of economic protectionism, which is invalid per se 

· Economic protectionism = law was enacted bc of the fact that it will shield locals from the effects of out of state competition (South-Central Timber)

· Can come in the form of being a means, an initial , step, or an intermediate goal toward the attainment of a legitimate 


Assuming it is rationally related to a legitimate goal….

· (1) Does that law have the practical effect of regulating out-of-state transactions?
· Rule = even if the law is rationally related to a legitimate goal, the law cannot in practical effect regulate commerce that occurs wholly outside of the state’s borders 
· Ex: CA law doesn’t allow sale of fruit with X pesticide. If AZ wants to sell fruit in CA, they can’t use X pesticide ( this is CA regulating activity occurring outside the state, which is not allowed

· Key = regulatory effect, not the purpose 

· Rule = if the state law in fact prohibits, mandates, or controls certain out-of-state behavior through the threat of legal sanctions, rather than merely influencing that behavior for economic reasons, AND the legal impact of the law must fall on a transaction that occurs wholly outside the state, as opposed to a transaction that is partly related to the state –invalid per se 

· Rule = The mere fact that a law may create an economic incentive to comply with its provision with respect to out-of-state activities is not enough to make it invalid per se

·  (2) If the law discriminates against interstate or foreign commerce does it represent the least discriminatory means for the state to achieve its purpose?
· Rule = state laws that are rationally related to a legitimate purpose but that involve discrimination against ISC will be invalidated under the dormant commerce clause if the state has less discriminatory ways to accomplish its purpose 

· Discrimination must be against ISC or FC

· May be discriminatory on its face, by its disproportionate impact on out-of-state interests, in design or as applied
· Economic protectionism = form of discrimination and is invalid per se (generally comes in discrimination in design)
· (3) Are the burdens the law places on interstate or foreign commerce clearly excessive in relation to the benefits that the law affords the state?
· Rule = a statute that is rationally related to a legitimate purpose and that does not discriminate against ISC may be invalidated under the dormant commerce clause if the burden it places on interstate or foreign commerce heavily outweighs the benefits it affords the states 

· Before you do the balancing test, you must first identify the purpose of the regulation in question

· The court seems to be more unwilling to use the balancing test in any case where the challenged law confers actual benefits to the state

· Rule = the burden must NOT be clearly excessive in light of the benefits 

· This is more of a deferential standard

You only get to this step if you pass steps 1-3…

· (4) Does the law represent the least burdensome means for the state to achieve its goal?
· Rule = even where a statute that is rationally related to a legitimate purpose and does not have the effect of regulating out-of-state commerce, does not discriminate against ISC, and the burdens it imposes on ISC do not clearly outweigh the benefits the states receive from the law may be invalidated if the local interest could be promoted as well with a lesser impact on ISC activities 

· The least-burdensome-alternative requirement does not force a state to sacrifice benefits to reduce the burden on ISC. If the state can demonstrate that any less burdensome alternatives are also less effective in achieving the state’s ends, its regulation will not be invalidated under this step of the DCC

· Note: This is a very strict standard of review 

Discrimination v Burden

· A law that discriminates against ISC by definition places heavier burdens on out-of-state interests than it does on local residents ( cured by either increasing the burdens on local commerce, or reducing the burdens on ISC (only the second approach reduces the law’s burden on ISC)

> STATE REGULATION OF ISC 

· Rule = States cannot directly regulate ISC, but can make regulation that substantially affects ISC via their police powers

CASE: Buck v Kuykendoll – (Buck wants to operate a business carrying passengers across Pacific Highway between Oregon and Washington. WA refused to give him a certificate saying that there is no public need and people are already being adequately served) – [Brandeis] 
· Statute at issue = Sec 4 of WA prohibits common carriers for hire from using the highways between fixed points without obtaining a certificate from the director of public works declaring that public convenience and necessity require such operation

Q = Whether the statutes violates the CC?

· Rule = States can affect ISC if the law is rationally related to a legitimate purpose 

· Ct = the WA statute is a direct regulation of ISC, not of its own highways or for any legitimate purpose. Only Congress has the power to regulate ISC. States have police power, but not commerce power

( Statute unconstitutional 

> DISCRIMINIATION AGAINST ISC

· Rule = state laws that are rationally related to a legitimate purpose but that involve discrimination against ISC will be invalidated under the dormant commerce clause if the state has less discriminatory ways to accomplish its purpose 

· Rule = to discriminate, the law must (1) be rationally related to a legitimate state interest, and (2) measure is related to that interests, (3) is the least discriminatory means 

· Economic protectionism = form of discrimination
Attack Plan 

· Identify state purpose

· Apply the rule = discrimination must advance the state interest and do so in the least discriminatory manner to make sure it is not intentionally discriminatory to be constitutional
· Burden is on the state to show it has adopted the least discriminatory means
· 4 Ways to discriminate

· Facial i.e. “only hiring men”

· Design i.e. “only hiring people over 64”

· Applied i.e. “we only happen to hire men”

· Disproportionate impact

CASE: Hunt v WSAAC – (WSAAC is an advertising commission funded by apple growers based on the # of apples sold out of state. They argue that the statute violates thee Commerce Clause) – [Burger]
· Statute at issue = NC statute requires all closed containers of apples sold, offered for sale, or shipped in the state to bear only the applicable US grade and no other, for purposes of fraud and consumer protection 
Q1 = Whether WSAAC has standing?

· Standing: Injury = Less $ / Causation = traceable to NC conduct / Redressable = yes 
· Hunt Arg = they have no standing as an association bc not traditional membership 
· Rule = An association has standing to bring suit when (a) its members would otherwise have standing to sue in their own right, (b) the interests it seeks to protect are germane to the organization’s purpose, and (c) neither the claim asserted nor the releif requested requires the participation of individual members in the lawsuit 
· Ct = (a) apple growers and dealers would otherwise have standing to sue, (b) WSAAC attempt to remedy the injuries and secure the rights to publicize its own grading system is central to the purpose of protecting and enhancing the WA market, and (c) relief sought is injunction or declaratory judgment – neither of which require members 
( Yes Standing 
Q2 = Whether the statute violates the Commerce Clause?
· (1) On its face, the statute is neutral, but it is raising costs for WA and no one else
· (2) Statute takes away WA apple industry competitive and economic advantage that it has earned for itself through its expensive inspection and grading system 
· (3) The statute has a leveling effect which insidiously operates to the advantage of local apple producers 
( Statute unconstitutional bc it discriminates 
· Note: motive behind statute is NOT dispositive, however, it may inform the analysis. Further, the statute isn’t really serving the legitimate purpose and the ct questions the NC motives for enacting the statute 
> BURDENS ON ISC 

· Rule = a statute that is rationally related to a legitimate purpose and that does not discriminate against ISC may be invalidated under the dormant commerce clause if the burden it places on interstate or foreign commerce heavily outweighs the benefits it affords the states 

· Rule = the burden must NOT be clearly excessive in light of the benefits 

· This is more of a deferential standard

CASE: Southern Pacific v AZ – (statute at issue = AZ train limit law makes it unlawful to operate a train of more than 14 passengers on 70 freight cars within the state for purposes of safety and decreasing accidents) – [Stone]
· Rationally related to legitimate state interest? – AZ claims safety 

· Regulate out-of-state commerce? – No, just what occurs in AZ so no economic protectionism issue 

· Discriminate against ISC? – Could argue disparate impact bc AZ trains will always be smaller, won’t affect them in the same way as out-of-state trains

· Excessively burdens out-of-state commerce? – Yes, and court finds statute unconstitutional

· This is a burden bc it requires disassembly before entering AZ which is costly and once at the other end, must reassemble

· This is less efficient and is actually increasing, rather than decreasing, accidents 

· There is big impact on ISC bc it is costing train companies a lot of money and the benefit to AZ safety concern is minimal 

( Statute unconstitutional bc state interest outweighed by national interest, which, per Congress is longer trains for purposes of uniformity 

· Note: Congress can give AZ the power to implement a statute like this, but AZ cannot do on its own
· **Discrimination is a judicial decision, whereas burdensome situations are for Congress to address rather than the court  
> MARKET PARTICIPATION DOCTRINE  
· Doctrine = made up doctrine that tries to distinguish between regulating v participating, and acts as an exception to the dormant commerce clause 

· Rule = when a state is acting as a market participant, this may justify conduct that would otherwise violate the dormant commerce clause 

· Market participant = buyer/ seller of goods on the market (not a regulator in this position). When the state is either buying or selling, the state is spending its own money. This means the strictures of the commerce clause are N/A, in which case the state can discriminate and burden all it wants
· Note: Especially when the state is spending its own money (including fed funds), courts are much more deferential 

· Rule = State may choose to employ only state citizens or to only buy/ sell to state citizens 

· Rule = States may not impose conditions that have a substantial regulatory effect outside of that particular market within which they are participants

· Ex: State runs cement production facility that requires anyone who buys cement from the state can only sell the cement to state citizens. That is fine, but once the state sells the cement, they cannot place any other downstream restrictions 

Foundational Cases: 

· Alexandria Scrap: state puts bounty on scrap cars and makes it easier for in-state junkyards to collect. Ct says state is a market participant, participating by purchasing the service of having cars scrapped. Did not violate DCC bc state was participating in the market and exercising the right to favor its own citizens. State is allowed to do business with whoever it wants, on ant terms its wants 
· Reeves: South Dakota experiencing shortage of cement, decided to enter cement business, set up plant, became successful throughout the region, relied on by private construction companies like Reeves. When there was another shortage, DF policy was to give cement to in-state companies first. Reeves (out-of-state) argued that this was economic protectionism issue. Ct says no, SD entered market as a seller (spending state money to operate cement plant), so not constrained by the DCC 

CASE: South Central Timber Dept v Wunnicke – (South Central customarily sells unprocessed logs to Japan. SC argues that the statute violates the Commerce Clause and implicates the dormant commerce clause bc Congress is silent – Congress only has a statute for federally owned land) – [White]
· Statute at issue = Alaska requires that timber taken from state lands be processed within the state prior to shipping out of state 

Q = Whether the statute violates the Commerce Clause?

· Alaska Arg = they can discriminate bc they are just a market participant in timber sales and they are not regulating anything 

· Rule = if a state is acting as a market participant rather than a market regulator, the dormant commerce clause places no limitations on its activities 

· Ct = Alaska is more than a market participant bc Alaska is reaching out of the timber sales market and the statute has a downstream effect on another market i.e. processing. Alaska is clearly more than a seller bc sellers generally have no say in how a product is to be used after a sale, yet that is exactly what Alaska is doing here. Alaska is trying to enforce downstream restrictions
· Alaska Arg = This is like the Reeves case where South Dakota restricted the sale of cement from a state owned plant to state residents. Like in Reeves, the Commerce Clause cannot impose limits on the power to dictate its own selling terms 

· Ct = This is completely different from Reeves bc we are dealing with foreign commerce, which means we are going to be extremely careful. In addition, we are dealing with a natural resource and there are restrictions on resale which suggests the state may be regulating – none of these elements were present in Reeves 

( Alaska is dealing with a different market, and is not a market participant 

· Note: This is an EX of regulation that substantially affects ISC, not direct regulation of ISC

CASE: White v Massachusetts Council – (Boston Mayor issued executive order requiring all construction projects funded by the city in whole or part be performed by a workforce of at least 50% Boston residents) – [Rehnquist]
Q = Whether the Executive Order violates the Commerce Clause?

· White is acting as a market participant bc it is spending its own money for these projects

· The market = construction and therefore, White has control over that market but that market only
( No CC violation bc Boston entered market as a buyer and is free to favor its own residents 
· Note: This is an Ex of discrimination and form of protectionism 
Class Discussion – Is there a P&I argument here?

· Yes, discrimination of citizens of other states with reference to fundamental right to work 

· Of course, the state is motivated by some sort of regulatory principle, but they are still a market participant. The state is indirectly regulating its spending power. In other words, this is conditional spending which is not subject to CC, unless coercive
> PRIVILEGES AND IMMUNITIES CLAUSE  
· Art IV Sec 2: “Citizens of each state shall be entitled to all privileges and immunities of citizens of several states”

· Prohibits states from engaging in certain types of discrimination against citizens of other states with respect to fundamental rights under the clause
· Purpose is to promote harmonies 

· Triggered only if discrimination affects a fundamental right. Even if it affects a fundamental right, will still be upheld if state can show substantial reason for difference in treatment 

· Limitations = (1) Corporations are not protected (not a citizen, so no standing), (2) the clause only protects those interests that are fundamental (not those of recreational nature), (3) the clause does not come into play if a state discriminates against people who were formerly citizens of another state but who are not citizens of the discriminating state

· Note: if you cannot make a P&I violation argument, argue that it is an EP violation subject to heightened raitonal basis 

Attack Plan  
· To invoke this clause, a litigant must first establish that he or she is a citizen of some other state (standing) – this requires a showing of domicile or bona fide residency in state
· Must determine at the outset that the challenged state provision was adopted in part for the purpose of shielding locals from the competition posed by out-of-staters

· (1) Is the state legislation being challenged for discriminating against out-of-staters?
· Discrimination on its face, in practice, by design, or disparate impact
· (2) Does the challenged law impose a significant burden on a fundamental right, privilege, or immunity that falls within the purview of the clause?

· The right to “pass through” or travel in a state

· The right to “reside in” a state for business or other purposes

· The right to do business there whether it involves trade, agriculture, professional pursuits or otherwise
· Public Employment exception: gov employment is NOT a privilege or immunity protected under Art. IV. When it comes to public/ gov employment, the state can favor hiring state residents over out of state residents 
· The right to take, hold and dispose of personal or real property

· An exemption from higher taxes or impositions that are paid by the other citizens of the state

· The activity must be sufficiently basic to the livelihood of the nation i.e. the right to work 
· Access to judicial system 

· Basic services such as emergency health care 
· (3) Does the state have a substantial reason that justifies its discrimination against citizens?

· Substantial reason test: 

· (1) there is a substantial reason for the difference in treatment i.e. non-citizens constitute a unique or peculiar source of evil at which the law is aimed, and 
· (2) the discrimination is closely related to the state’s objectives taking into account whether there are feasible, less discriminatory or less restrictive ways of achieving the state’s goal 
· Note: this is a higher substantial reason standard than that used in DCC cases 
CASE: United Building and Construction Trade Council v Mayor and Council – [Rehnquist] 
· Ordinance = at least 40% of employees of contractors and subcontractors working on city construction projects funded in whole or part by the city must be Camden residents 

· United Building challenges the ordinance as an association representing private employees in the construction industry 

· Note: This isn’t a dormant commerce clause issue bc acting as a market participant 

Q = Whether the ordinance violates the P&I Clause?

· Discrimination?

· Yes, there is discrimination against out-of-state and even out-of-city residents bc they do not enjoy the same privileges as Camden residents

· Note: The out-of-city residents cannot challenge this under P&I, which by definition requires it to be an out-of-state citizen 
· Class Discussion = this is an association and the court completely missed the fact that the entity represents workers and should not have standing to bring this suit 

· Fundamental right?

· Yes, the common calling i.e. the right to do work/ business in the state

· Rule = There is no fundamental right to work when it comes to public employment 

· Substantial Reason?

· Arg = Employees out-of-state come here to Camden to work, they take and don’t give, they aren’t helping the economy, they aren’t paying taxes etc.

· Ct = basically says whatever and remands for further proceedings to determine if there is a substantial reason
Class Discussion: 

· “Every inquiry under the P&I clause must be conducted with due regard for the principle that the states should have considerable leeway in analyzing local evils and in prescribing appropriate cures”

· This is the court saying we are deferential to states when they are using their own funds, meaning deferential as to what the states say is evil

· Another takeaway based on White and this case: the market participant doctrine can insulate a state from a CC violation, but still may be subject to P&I 

*Overlap between CC and P&I*

· If you have an issue of discrimination against ISC, look at both CC and P&I

· CC imposes an implied restraint on the state regulatory powers

· P&I imposes an express restraint on state action where there is discrimination against out-of-staters on matters of fundamental concern 

· Out-of-staters = trigger for P&I analysis 
​​​​​​​​​​​​​​​​​​​​​​​​​​
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PART 2: INDIVIDUAL RIGHTS  
I. First Amendment: Freedom of Speech and Press   
· 1st Amdt: “Congress shall make no law…abridging the freedom of speech, or of the press”
· Note: The 1st Amdt does not come into play when the gov itself is the speaker – they can say whatever they want 

· Starting Presumption = Freedom of Speech is not an absolute right, but if the law restricts freedom of speech, there is a strong presumption against that restriction, i.e., that the speech IS protected 

Attack Plan  
(1) Is the conduct speech? 

· Rule = it is speech if it is expressive/ conveys communications or ideas 
· Pure Speech = any written or verbalized expression of opinion

· Symbolic Speech (expressive conduct) = conduct that is intended to communicate a message and reasonably under to communicate a message
(2) Is it a speech on a matter of public or private concern? 

· Public Concern = speech that can be fairly considered as relating to any matter of political, social, or other concern to the community, or when it is a subject of legitimate news interest, that is, a subject of general interest and of value and concern to the public (includes political speech and speech expressing religious beliefs)

· Test = Examine the content, form, and context to determine if public concern 

· Rule = If it is a matter of public concern, it is presumptively protected 
· Rule = if it occurs within a public form, it is going to be more scrutinized

(3) What is the limit on the speech?

· Prior Restraint = If intervention is BEFORE communication 

· Rule = presumptively unconstitutional, but can be rebutted if there is a compelling reason for the prior restraint, and it is narrowly tailored to the evil (higher than strict scrutiny)
· Note: Cts are more suspicious of prior restraints bc it is a more serious invasion of the 1st Amdt 

·  Subsequent Punishment = If intervention is AFTER communication 
(4) What is the nature of the gov regulation?

· Q = Is the gov regulating the manner in which the idea is being expressed, or the idea itself?

· It will be helpful to look at the state’s reasons for the regulation, try to figure out the “trigger” of the law’s application 

· Ex: state law prohibits distribution of campaign literature within 1000 ft of polling place on election say. It seems like it is regulating time, place, and manner, but really the trigger of the law’s application is depenedent on the political content of the literature being distributed

· Idea = Content-based ( Triggers strict scrutiny 

· Requires a compelling state interest that is narrowly tailored

· Q = Does the speech being regulated present a clear and present danger to a compelling gov interest?

· Clear and Present Danger Test: 

· (1) Immediate incitement

· (2) That incitement would lead others to immediately create the danger the law is meant to protect against, and 

· (3) Serious evil – would endanger a compelling state interest

· Ex of compelling state interest = clear and present danger, national security, emergencies

· Burden of providing law is constitutional is on the state or fed gov 

· Time, Place, Manner = Content-neutral ( triggers mid-level scrutiny 
· Constitutional so long as the restrictions are justified without reference to the content of the regulated speech, are narrowly tailored to serve a significant gov interest, and leave open ample alternative channels for communication of the info 
· Obrien Symbolic Speech Test: 

· (1) is the gov acting within its power?

· (2) Is it an important interest?

· (3) Is it unrelated to content?

· (4) Is it no greater than essential?

· If answer is yes to all, then the restriction is allowed

· Burden of proving the regulation is constitutional is on the state or fed gov (much easier to satisfy)
· Note: Symbolic speech is normally content-neutral. However, if it has a content-based limitation, you must go with the more demanding, compelling interest test.
· Note: The more traditional the mode of communication, the more likely that the Ct will be sympathetic 

Speech that is subject to rational basis = obscenity (child porn), true threats, fighting words, or misleading/fraudulent commercial speech
> FREEDOM OF SPEECH 
CASE: Schenck v US – (charged with conspiracy to obstruct the draft based on the Espionage Act after circulating docs encouraging draftees to assert their opposition to the draft. Schneck argues Espionage Act is unconstitutional bc it violates 1st Amdt rights when applied) – [Holmes]
Q1 = Is this speech?

· Yes, this is communication transferring of ideas 

Q2 = Is this speech protected? (within the scope of the 1st) 

· Yes, this is a content-based regulation within the scope of the 1st…BUT

· Rule = The question in every case is whether the words used are in such circumstances and are of such nature as to create a clear and present danger that the speech bring about the substantive evils that Congress has a right to prevent 
· Here, the substantive evil = obstruction to the draft during wartime 
· Outcome = Circulating opposition to draft cards is NOT protected bc such obstructions presents a clear and present danger, especially, during wartime 

· Class Disc: this opinion has NO facts to show there was any sort of clear and present danger, and either way, it should’ve been a jury Q

· Note: The clear and present danger test is supposed to be a high threshold and here, Holmes kinda blew it off 
CASE: Whitney v CA – (Whitney is a communist labor party delegate charged with violating the CA Criminal Syndicalism Act. Statute was designed as anti-communist) - [Holmes] (ex: advocating for unlawful conduct)
Q = Who is deciding the scope of the 1st Amdt here?
· This is content-based regulation, but it is also an act of the state legislature 

Q = How deferential will the courts be?

· Rule = the determination must be given great weight. Every presumption is to be indulged in favor of the validity of the state, and it may not be declared unconstitutional unless it is an arbitrary or unreasonable attempt to exercise the authority vested in the state in the public interest

· Ct = Let’s defer to the state legislature, allowing the state to limit speech, because the state was concerned about clear and present danger of substantive evils, and the state is acting within its police powers  
· Outcome = Communist Party delegate speech is NOT protected bc the state is concerned about a clear and present danger of substantive evils 
· **Takeaway = The protections of the 1st Amdt are NOT absolute  
· **Brandeis Concurring (raising the standard) 
· “To justify suppression of free speech there must be reasonable ground to fear that serious evil will result if free speech is practiced. There must be reasonable ground to believe that the danger apprehended is imminent. There must be reasonable ground to believe that the evil to be prevented is a serious one” ( Incitement – Imminence – Serious Evil
· Advocacy on its own is not a justification for denying free speech, especially when it falls short of incitement 

· Only an emergency justifies limitations
CASE: Brandenburg v Ohio – (member of KKK organized rallies and was convicted of violation Ohio     Criminal Syndicalism statute) (ex: when someone is advocating for unlawful conduct) 

· Rule = Mere advocacy is not enough to justify restriction

· Rule = Gov needs a compelling state interest to restrict speech, i.e, incitement of imminent lawless action that is a serious evil 

· This case overruled Whitney’s deference to the state legislature ( Cts are still deferential to state’s prerogative, but the prerogative is much more narrow 
· Outcome = Ultimately, his speech was protected bc no incitement, only advocacy 

· Dissent = disagrees to the extent that the danger here is NOT imminent 


CASE: Snyder v Phelps – (Westboro Baptist church members picketed near soldier’s funeral site with signs re homosexuality is a sin. Snyder sues Phelps for IIED. Phelps argues he is shielded by the 1st Amdt) – [Roberts]
· Picketing with signs is a form of speech, and this is an example of subsequent punishment where content-based speech led to the IIED claim 

Q = Whether the 1st Amdt shield the church members from tort liability?

Q1 = Is the speech a matter of private or public concern?

· Rule = Speech deals with matters of public concern when it can be fairly considered as relating to any matter of political, social, or other concern to the community or when it is a subject of legitimate news interest, that is, a subject of general interest and of value and concern to the public

· Rule = Speech that is of public concern is presumptively protected by the 1st Amdt 
Factors to Consider to determine if public concern = Content, form, context (none of which are dispositive) 
· Content = overall thrust and dominant theme spoke to broader public issues

· Context = in a public area picketing, there is nothing to suggest this was a personal, private attack on the Snyder’s 

· Form = public forum, 1000 ft away 

· Ct = Yes, homosexuality within the military is a matter of public concern

· Ct = The problem is that this IIED claim cannot overcome the 1st Amdt. If we suppress speech bc we hate it, then we are violating the 1st Amdt. The whole point of the 1st Amdt is to allow for offensive speech. Therefore, “harm” cannot be the test to allow for restriction of speech. This is bc there is such a thing as the captive audience doctrine which says the audience can protect itself by turning away, turning its eye
· Ct = Even when speech harms or offends someone, that speech is still protected 
· Ct = Not allowed to limit this speech bc there is no standard for outrageousness – outrageousness is for the jury to decide. It is not a tangible standard, narrowly tailored enough to limit such speech. Westboro church members’ speech is protected speech within the 1st Amdt 

· Outcome = Picketing signs is protected by the 1st Amdt, not enough to offend/ harm someone 
· Alito Dissent = this is a vicious attack/ assault on a family when they are vulnerable and weak 

CASE: US v Obrien – (Obrien burned draft registration certificates which violated the 1965 Amdt which had the purpose of requiring such certificates as a form of ID) – [Warren]
· Speech? Yes, burning of draft card is expressive conduct

· Public Concern? Yes, bc the draft is controversial public matter

· Rule = a gov regulation is sufficiently justified if it is within the constitutional power of the gov, if it furthers an important or substantial gov interest, if the interest is unrelated to the suppression of free expression, and if the incidental restriction on alleged 1st Amdt freedoms is no greater than is essential to the furtherance of that interest  

Obrien Symbolic Speech Test (basically same as TPM test) 

(If the answer is yes to all, then not protected because considered content-neutral and satisfies test)

· Is the gov acting in its power?

· Yes, this is within Congress war power

· Is it an important interest?

· Yes, the interest is to make sure the system works efficiently

· Is it unrelated to “content”

· Yes, it is unrelated bc it meant to make the system work smoothly. The Amdt is facially neutral when it comes to speech. This is not a clear and present danger situation

· Is it no greater than essential?

· Yes, it is no greater than essential 

· Outcome = Obrien burning of draft card NOT protected by the 1st per the Obrien Test. The focus of the regulation was on the manner in which he conveyed his message
· Had he spray painted on the walls “Stop the draft” this would likely be protected bc the regulation is not about the words, it is about the manner 

· Note: Obrien introduced that idea that “symbolic speech” is different from pure speech, but really, there is no difference. Rather, the difference to focus on is whether the regulation is content-based or content-neutral 
CASE: Texas v Johnson – (publicly burned American flag as a means of political protest) – [Brennan]
· Speech? Yes, this is symbolic speech 

· Rule = Whether an intent to convey a particularized message was present and whether the likelihood was great that the message would be understood by those who viewed it 

· Rule = to decide if it is a content-based regulation, look at the reasons the state gives for doing it

· Ex: if they were regulating bc burning flags is a fire hazard, that would be content-neutral 

· Interest 1 = safety of our citizens
· Ct = rejected bc there was no disturbance of the peace and nothing to suggest Johnson’s act jeopardized anyone’s safety. Texas has breach of peace laws already, none of which include burning flags

· Interest 2 = protect integrity of the flag as a symbol 

· Ct = rejected bc you don’t protect integrity of the flag by limiting speech. This interest in itself is content-based which requires a compelling interest on top of it 

· Ct = True, this is symbolic speech, which is normally content neutral. But because this is a content-based limitation, we have to go with the more demanding, compelling state interest test

· Outcome = Public burning flag is protected speech under the 1st Amdt bc no compelling state interest

· Dissent = very emotionally powerful – would not allow burning of flag

> FREEDOM OF THE PRESS

Special Problem of “Prior Restraints”

Key = focus on the timing of the gov intervention

· If intervention before communication ( prior restraint

· Cts are more suspicious of prior restraints, as it is considered a more serious invasion of 1st Amdt liberties bc the info never comes out 

· Rule = Prior restraints are presumptively unconstitutional, but can be rebutted
· Rebuttal = Is there a compelling reason for a prior restraint? Is the restraint narrowly tailored to the evil? (the strictest scrutiny) 
· If intervention after communication ( subsequent punishment 
Types of Prior restraints

· (1) governmental licensing or permit schemes; and

· (2) injunctions against publication

CASE: NY Times v US – (US seeks to enjoin NYT and Washington Post from publishing contents of a classified study (Vietnam war is still going on) – US argues national security as compelling interest)
(ex: this case is about 1st Amdt and SoP) 

· US Arg = this is a national security concern 

· Ct = national security is a broad, vague generality bc this is merely an abstract invocation. While national security is a compelling state interest, it must be supported by a showing

· Outcome = Publishing contents of study is protected speech within the 1st Amdt; Injunction is invalid 

· Black/ Douglas Concurring 

· Absolutist Approach = if there is no law against the speech, prior restraint not allowed

· 1st Amdt prohibits any gov action abridging speech or press. Period, end of story. 

· 1st Amdt protects individuals bc it keeps the gov honest and keeps the gov from deceiving the public – Emphasizes that free press is for the people, to protect the people. We need this for our democracy to function properly, i.e, democracy has a check on the gov via free press and speech 
· We protect the people by giving them freedom speech, and by allowing prior restraints, we are doing the exact opposite ( by giving freedom of speech, we are preserving national security 
· “And paramount among responsibilities of a free press is the duty to prevent any part of the gov from deceiving the people and sending them off to distant lands to die of foreign fevers and foreign shot and shell”

· Brennan Concurring 

· There are very limited circumstances that would allow for prior restraints, i.e., when the country is at war, bc it would make our army vulnerable 

· Stewart Concurring 

· Indeed, we sometimes need secrecy for the gov to function. The problem here is where is the power is. The power to keep this stuff secret is with the executive, so it is the executive’s fault that this stuff was leaked to begin with. He says ‘Hey executive, you didn’t do your job and you let the cat out of the bag bc you did this study to begin with. When you classify things like this, it is bound to get leaked’ 
· Like Black/ Douglas, where there is no statute (meaning Congress has not acted), there is no prior restraint 

· Mentions that NYT cannot be stopped from publishing info, but can still be criminally prosecuted via subsequent punishment 

· White Concurring 

· This will certainly cause damage if published, but the US has not met its very high burden to rebut presumption of invalidity, and NYT can still be criminally prosecuted 
· Marshall Concurring 

· Says this is not a proper Q for the court, and is purely an issue of SOP
· Burger/ Harlan/ Blackmun Dissent 

· Would allow the prior restraint, press should have given the gov a heads up 

II. First Amendment: Freedom of Religion

· 1st Amdt: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”

· Two Overarching Problems: 

· (1) Problem of treating someone negatively bc of what they believe/ say they believe ( Exercise 

· (2) Problem of discrimination ( Establishment

> Free Exercise Clause  
· Congress shall make no law…prohibiting the free exercise of religion 

Attack Plan 

· (1) Determine whether the regulatory focus is on belief v conduct 

· Rule = if the regulatory focus is on thought processes or mental conclusions derived from those processes, the law is belief-centered

· Rule = if the regulatory focus is directed towards external activities, then the law is conduct-centered

· (1a) If belief-centered ( which category are we looking at?

· (1) Right to believe – virtually absolute protection (Barnette) 
· (2) Right to express one’s belief – protected analogously to free speech 
· Strict scrutiny: requires compelling state interest that is narrowly tailored 

· (1b) if conduct-centered ( which category are we looking at?

· (3) Right to engage in religiously motivated conduct 

· BUT must determine if the law has the purpose and effect of prohibiting activity bc it is religious

· If targeting religious conduct bc it is religious ( strict scrutiny  

· If non-targeting, meaning, it is a neutral law of general applicability ( rational basis 

· Rational basis just means that the law cannot be arbitrary; can be satisfied by any rational reason even if it is not the real reason 

· Cts are very deferential to the state and the burden is on the party challenging legislation to show there is no rational basis 

· Note: If the law is NOT hostile to religion, this suggests non-targeting (Locke) 

· Ex: Regulation is neutral despite the fact that it affects your religious conduct (Smith)
· Corollary – the gov may accommodate a religious belief or practice by making an exemption to the neutral law of general applicability, but in doing so, cannot violate the Establishment Clause 

· Ex: Law that specifically prohibits the sacramental drinking of wine regulates conduct bc of its religious nature, while a law that prohibits the consumption of wine regardless of the circumstances under which it is consumed does not
Laws that potentially infringe on the free exercise of religion: 

· Laws that regulate religious conduct bc of its religious nature, or only when that conduct is engaged in for religious purposes

· Laws that regulate religious conduct despite its religious nature 

· Laws that regulate nonreligious conduct, but incidentally burden religious practices 

CASE: West Virginia Board of Ed v Barnette – (Board of Ed adopts resolution requiring all students to salute the flag/ pledge of allegiance; those who fail to comply will be expelled and parents may be prosecuted for children’s truancy. Jehovah’s witness Barnette argues this is unconstitutional as a violation of the free exercise clause) – [Jackson]

Ex of Freedom of speech and free exercise 

Q1 = Does this violate freedom of speech?

· Speech? Yes, it is symbolic 
· Private or public concern? Public concern 
· Type of Restraint? Prior restraint 
· Content-based v content-neutral? Symbolic speech is content-neutral and subject to the Obrien test 
( Obrien Test
· Does the gov have the power to regulate education? Yes, traditionally a state police power
· Important interest? Yes
· Unrelated to content? No ( This test does not apply bc one element not satisfied
( Therefore, must apply the compelling state interest test 
· Rule = suppression of expression is only allowed if there is a clear and present danger 
· Here, the interest = to promote Americanism and love of country/ patriotism
· Even if this interest was compelling, it is not narrowly tailored bc there is an alternative i.e. by teaching the Constitution
· Ultimately, this law would NOT pass muster as to freedom of speech bc there is no compelling interest and even if there was, it is not narrowly tailored 
· Outcome = This limits freedom of speech because it forces the children to express an idea by compelling speech, which is as problematic as prohibiting speech 
Q2 = Does this violate the free exercise clause?

· This is a conflict between state and individual interests – the state asserts power to condition access to public education on making a prescribed sign and profession, and at the same time coerce attendance by punishing both parent and child. The latter stand on the right of self-determination in matters that touch individual opinions and personal attitude 
· On its face, it is neutral with general applicability, but it has the purpose of regulating beliefs
· The statute forces students to affirm a belief they do not have. This regulation is a law that regulates religious beliefs and is absolutely protected
· Outcome = Forcing the students to salute the flag is unconstitutional  
CASE: Employment Division v Smith – (Oregon law prohibits possession of controlled substances. Smith fired from job for ingesting peyote used for sacramental purposes. When he filed for unemployment benefits, he was denied bc he was fired for work-related misconduct) – [Scalia]

Q = Does this violate the free exercise Clause?

· Rule = If the law prohibits/ burdens the exercise of religion, but it is not the object of the law do so and is generally applicable, then the 1st Amdt is not offended 
· Rule = the law must have both the purpose and effect of prohibiting activity bc it is religious to be subject to strict scrutiny
· Smith Arg = This indirect punishment violates the free of exercise of [my] religiously motivated conduct. By making peyote illegal, [my] ability to exercise my religious beliefs is limited 
· Ct = Based on policy, we cannot say this conduct is protected bc it produces a private right to ignore generally applicable laws. If we say this conduct is protected, the system would not be able to operate
· Smith Arg = The ct should do a balancing test of people v state interest and should be justified by a compelling gov interest
· Ct = We cannot be deferential in this case bc we are dealing with criminal law. The balancing of interests is allowed only in the context of unemployment cases. To do otherwise would require the ct to investigate as to the “centrality” of one’s religious beliefs 
· Outcome = Ingesting peyote for religious purposes is NOT protected by the free exercise clause bc it is a neutral law of general applicability
· Class Disc: There is no freedom of speech argument here. It is content-neutral bc everyone is prohibited from using drugs at all times 
CASE: Locke v Davey – (Students are eligible for Promise Scholarship Program so long as they do not pursue a degree in theology) – [Rehnquist]

Q = Does the program requirements violate the free exercise clause?

· Ct = emphasizes that there is NO hostility towards religion – you are allowed to attend religious institutions and take religious classes. That there is no hostility is of the utmost importance 
· Play in the Joints Doctrine = the area where a law is permitted by the establishment clause, it does not violate the free exercise clause. “There are some state actions permitted by the Establishment Clause but not required by the Free Exercise Clause”
· This means that WA can do what it is doing, that is, deciding how to spend its money. This may impose a burden on the free exercise of religion, but bc there is no hostility, it is a minor burden, and there are other ways to study religion, then this is okay 
· Note: this whole concept is merely a distraction, don’t pay much attention to it 
· Ct = There is no absolute limit here, there is no hostility, this is just a minor burden. Further the state is free to choose how to spend its money 
· Outcome = Eligibility requirements do not violate the free exercise Clause 
· Takeaway = When it is a spending problem, it is lower scrutiny 
· Scalia Dissent = questions the state’s interest here and emphasizes that still this program singles out religion which is not okay – should be subject to strict scrutiny
	Free Exercise Clause = all about BURDENS and LIBERTIES
*Whenever we are talking about coercion ( triggers Free Exercise analysis only 

Free Establishment Clause = all about DISCRIMINATION


> Free Establishment Clause  
· “Congress shall make no law respecting an establishment of religion”

· Two actions = Action that discriminates between religions, and action that promotes religion in general 

· Precludes the gov from favoring any particular religion, or groups of religion, or from preferring religion over non-religion  

· Theories of Establishment

· Separationist Theory (strictest): Gov cannot make an official church, prefer one religion over another, or pass laws that aid one or all religion, or fund the teaching/ practice of religion (based on separation of church and state)

· NonPreferentialist theory (most lenient): rejects wall of separation. Says gov may provide aid to religion/ religious institutions as long as the gov does not favor or prefer any one religion or group of religion over others. Main point = gov cannot discriminate amongst religions, but is free to promote religion in general 
· Compromise Approach (most often used):

· No endorsement: Gov can assist religion in general (allow moment of silence beginning of school day), but cannot provide a stamp of approval on religion bc that would be endorsement (prayer at beginning of school day)

· Coercion: Gov can promote religion over non-religion in general so long as it is not coercive 

· History: Gov can do what it has traditionally and historically done (see Galloway) 

· 3 Ways to violate the Establishment Clause 

· Gov establishing a religion 

· Gov prefers one religion over another 

· Gov shows a preference for religion over non-religion in general 

· Basic Rules = the court will not allow a public school to sponsor prayer in the classroom or at other school events, including prayers that are characterized as nondenominational. However, the court will allow truly voluntary student-led prayers on public school campuses

CASE: Engle v Vitale – (Parents of 10 students brought action against school district regulation ordering students to recite the prayer at the beginning of each school day. Teachers read the prayers, children can either join or excuse themselves. Engle argues this is contrary to their beliefs. Note: there is a free exercise argument here, but Engle goes with Establishment) – [Black]
Q = Is the school violating the free establishment clause?

· Engle Arg = the school is establishing an official religion bc the state is endorsing/ favoring the NY version of monotheism, and arguably favoring religion over non-religion. The statutes use of a prayer composed by gov officials as part of a gov program to further religious beliefs now in a public school system is a clear breach of separation of church and state 
· Vitale Arg = This prayer is non-denominational and students are allowed to remain silent or be excused from the room, so there really is no issue 
· Ct = It doesn’t really matter if it is non-denominational. The problem is the association between gov and religion. Even if non-denominational, it is still a prayer which is religious and you cannot favor religion
· [Engle also makes a coercion argument, but coercion is always a free exercise analysis so N/A]
· Outcome = Use of prayer by teachers in public school at the beginning of each day violates Establishment Clause  ( Separationist Approach 
· Douglas Concurring = The Q is whether NY oversteps the bounds when it finances a religious exercise? Here, NY is paying the teacher’s salary and the teachers are the one saying the prayer. The funding of the activity suggests endorsement, which is not allowed
· Stewart Dissent = This prayer practice is very similar to other practices that this court endorses and should be allowed, including Court session begins with invocation of God, Congress begins their daily sessions with prayer, Presidents assuming officer have asked for the protection/ help of God, look at the Star-spangled banner and pledge of allegiance – none of this is about establishment (which is not allowed), rather this is all about tradition (Compromise approach) 
CASE: Town of Greece v. Galloway – (Monthly board meetings begin with prayer. Galloway and friend object to such prayers bc it violated their religious/ philosophical views. They argued violation of Establishment Clause by preferring Christians over other religions, violation of church and state separation, and the prayers should be more inclusive) – [Kennedy]
Q = Are the monthly board meeting prayers a violation of the free establishment clause?

· Galloway Arg = The town’s prayer is not allowed bc it is different from precedent (Marsh) which did not approve prayers with sectarian language or themes 
· Ct = begins by acknowledging that these prayers are constitutional before we even consider history (Marsh) bc these prayers have a ceremonial purpose. Ceremonial means that it is for the board members, not for the public
· [Galloway makes a coercion argument i.e. social pressures, but coercion is always a free exercise analysis so N/A]
· Outcome = Monthly board meetings prayers do not violate the free establishment clause bc of the history and “nature” of the prayer 
· *Key Takeaway = Bc we have a long history of similar prayers, the ct upheld this practice 
· Thomas Concurring = disagrees that the Establishment Clause applies to states via 14th Amdt. The Establishment Clause was given to states to protect them against the fed gov, like the 10th Amdt. So he is basically saying that the states should be free to establish their own religion
· Class Disc: The court basically said the prayers were for the legislature and not the public. But they weren’t really addressed to the legislature only bc if it was truly for the legislature, the public wouldn’t be there. Here, the public is always present. The majority fails to make this distinction with history 
III. Second Amendment: The Right to Bear Arms    

· 2nd Amdt: “A well-regulated Militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.”
CASE: District of Columbia v Heller – (DC bans handgun possession in the home and also requires that any lawful firearm in the home be disassembled or bound by a trigger lock at all times, rendering it inoperable) – [Scalia]

*This case is all about interpretation, not guns

Q = Whether the DC prohibition violates the 2nd Amdt?

· Majority Interpretation: textual analysis from original understanding v original intent. The court asks what did the people understand the 2nd Amdt to mean – this is a very particular form of originalism 
· There must be a link between the stated purpose and the command i.e. prefatory and operative clause 
· The prefatory does NOT limit the operative clause, but this is just a conclusion; there is nothing to support it. And still, isn’t the purpose the limit
· Ct starts with the operative clause, then goes to the prefatory – it was carefully constructed to lead to a particular result. Scalia says the prefatory clause isn’t necessary to understand the operative clause. Ultimately, Ct says individuals are holders of the right. How did the ct get there?
Operative Clause 

·  (1) Right of the people is an individual right per 3 cited provisions
· But when you look at those provisions, only one suggests a definitive individual right 

· (2) Reserved powers (reserved meaning the power belongs to the state) per 3 cited provisions 

· But none of provisions have anything to do with reserved powers 

· Starting presumption = 2nd Amdt right is exercised individually and belongs to all Americans 

· This is very suspicious bc there is no presumption that suggests an individual right whatsoever

· (3) Keep and bear arms 

· Arms includes all modern-day weapons, which makes sense 

· Keep = to have weapons, which makes sense 

· Ct emphasizes that there is no “against” modifier which indicates against military only

· However, the ct is inconsistent by retaining the founding definitions of keep and bear, yet applies modern definitions to arms 

· Class Disc: The most natural meaning would be to read the whole sentence, yet Scalia says the most natural reading is each word assessed in isolation 

· (4) Operative all together = the individual right to possess and carry weapons in case of confrontation 

· Where did in case of confrontation even come from?

· Ct suggests that self-defense is a preexisting right, but that doesn’t mean the 2nd Amdt makes self-defense a constitutional right. This preexisting right is protected by the states. If it was instead protected by the fed gov, there would be an enumerated power on it, but there isn’t one 

Prefatory Clause 

· Ct suggests the militia is all able-bodied men, but that bc it is “the militia” v “a militia” suggests that it was somehow already in existence

· Security of a free state – talking about polity i.e. national community to make it a nonreserved powers issue 

· Reasons the militia was thought to be necessary to the security of a free state = useful in repelling invasions, renders large standing armies unnecessary, and when able-bodied men are trained, they are better able to resist tyranny 

· Scalia does not want this to be a state’s issue, he wants it to be an individual rights issue

     Relationship between Clauses

· Prefatory purpose is military, but it is not the only, exclusive purpose 

· Uses precedent as fluff to support, which seems more like quantity over quality

· Of course, there are limitations against possession i.e. dangerous and unusual weapons 

· However, the ct is not clear whether unusual or dangerous weapons are banned, not clear what makes a weapon unusual or dangerous, and not clear if this is strict scrutiny or rational basis 

      Stevens Dissent

· 2nd Amdt just does not apply and takes a structural approach

· Relies on Miller case which said the 2nd Amdt applies only to military – Scalia differentiates by arguing that case was based on the type of gun used 

Textual Analysis of 3 different categories 

· (1) Introductory language defining the Amdt’s purpose 

· (2) Class of persons encompassed within its reach 

· As to “the people” – these words refer back to the object announced in the preamble, which remind us that it is the collective action of individuals having a duty to serve in the militia that the text directly protects and more importantly, that the ultimate purpose of the Amdt was to protect the states’ share of the divided sovereignty created by the Constitution 

· He looks at “the people” within the framework of the Constitution – you have to read the sentence in the context of the paragraph in the context of the system designed by the framers

· (3) Unitary nature of the right that it protects

· Keep and bear arms means to serve as a soldier in the military context 

· Overall, Stevens says this is a policy issue and Scalia completely takes that off the table, saying there is no room for policy considerations, which is dangerous. There must be policy considerations bc of the fact that this issue is debatable 

Breyer Dissent

· Wants to move towards a balancing test, he says let’s look at the state interest here 
HYPO: How you wou construct a 2nd Amdt argument in a case involving a fed law that made it unlawful to carry firearms in a national park?

Scope of the 2nd Amdt Following DC v Heller: 
· The 2nd Amdt protects an individual right to possess a firearm unconnected with service in a militia, and to use that arm for traditionally lawful purposes, such as self-defense within the home 

· Incorporation = The 2nd Amdt is fully applicable to action by state and local gov as part of DP 

· Limitations:
· Laws forbidding felons and mentally ill from bearing arms are valid 

· Sensitive Places – laws forbidding carrying guns near certain places such as schools are valid 

· Laws imposing conditions on the sale of guns are valid

· Certain types of unusual weapons can be banned
IV. Fourteenth Amendment

· “All persons born or naturalized in the US and subject to the jdx thereof, are citizens of the US and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; Nor shall any state deprive any person of life, liberty, or property without due process of law; Nor deny to any person within its jdx the equal protection of any laws”

· Compare Article IV Privileges and Immunities: a state cannot discriminate against residents of other state with respect to certain rights – Privileges or immunities clause here deals with fundamental rights as a US citizen, it address treatment of ALL US citizens, not just citizens of other states 

· Functions to make the constitutional Amdts applicable to states 

· 14th Amdt operates as a limit on state state action

· Must show that the action, if done by the state, would violate some part of the constitution 

· This is the starting point for ALL 14th Amdt Analysis 

· Ex: ‘The 1st amdt as incorporated by the 14th Amdt due process’ 

> State Action Doctrine   
· The 14th Amdt protects individual rights against actions taken by state actors or actions taken by a private party that can be attributed to the state 

· Must show that the action, if done by the state, would violate some part of the constitution 

· If not the state, then must determine if the private action is attributable to the state

· **Key Q = When is private action attributable to the state?

Lugar Test 

· Conduct is state action if (1) the deprivation was caused by the exercise of some right or privilege created by the state, and (2) the party charged with the deprivation is a person who may fairly be said to be a state actor 

· Ex of Appl to Shelley: (1) right created was the right to create racially restrictive coventants and the party charged with deprivation was a state actor bc judge

**Categorical Approach: If action fits into 1 of the 4 categories ( state action 

· (1) Public Function Doctrine: private person performs functions that are traditionally and exclusively reserved to the state 
· (2) Judicial Enforcement of Private Agreement 

· (3) Joint Activity between a state and a private party: if a state and private party engage in joint activity that results in deprivation of someone’s right, the activity may be deemed state action
· Concerted Activity: when state and private party conspire together to deprive another of his constitutional rights 
· Mutually Beneficial Relationship: when state and private party enter a mutually beneficial relationship AND the private party is the one taking action that would violate the 14th Amdt if done by the state

· (4) State endorsement of private party: when the state authorizes or encourages private conduct that would violate the 14th Amdt if engaged in by the state, i.e, private discrimination
> Public Function Doctrine

CASE: Marsh v Alabama – (Jehovah’s witness on the sidewalk in front of post office in Chickasaw is convicted for handing out religious literature. Chickasaw is owned by a private org. Marsha argues that the conviction violated her 1st Amdt freedom of speech and religion rights as applied through the 14th Amdt) – [Black]
Q = Whether the town’s private action is attributable to the state which violates the 14th Amdt?

· The fact that the town is privately owned does not end the inquiry bc we need to determine if there is state action
· Public Function Doctrine Test = Whether the function is traditionally, exclusively a public function?
· Ct = even though the property is privately owned, it is the functional equivalent of a town and operates like a municipality bc it is a place built and operated primarily to the benefit of the public, and since the operation is essentially a public function, it is subject to state regulation 
· Outcome = The town’s private action is attributable to the state and is a violation 
· Concurring = there is no legal significance in the fact that the town is privately owned. “When decisions by state courts involving local matters are so interwoven with the decision of the question of Constitutional rights that one necessarily involves the other, state determination of local questions cannot control the federal constitutional right.” He says this is interwoven between state and private actor; it is a joint action, so there is no need to determine if there is any public function
· Class Disc: if this were a free speech argument, it would be a content-neutral regulation 
· HYPO: Marsh is handing out leaflets at the grove. They say no not allowed, kick her out. Assume 1st Amdt violation if the grove is considered a city 

· But is the grove a state actor? ( This is a lot because we would then have to call all these similar malls, “towns,” subject to the 14th Amdt. Seems a little extreme.

· Assume the grove calls LAPD to arrest her…

· Obviously, LAPD is a state actor, but is the grove subject to litigation for 14th Amdt violation?

· HYPO: City hires private jail company, which violates prisoners rights. State action? 
· Based on the test, yes imprisoning people is traditionally, exclusive a public function and therefore private jail is subject to 14th Amdt 

· HYPO: Private utility company performing in a central public service does not perform the public function (Jackson case) bc it is not a traditionally, exclusively function – it’s a public function, but does not satisfy the test
> Judicial Enforcement of a Private Agreement 
CASE: Shelley v Kramer – (Restrictive covenant that discriminates against black people owning and occupying residence. Shelley argues that the covenant violates equal protection bc it discriminates on the basis of race. Missouri state court upheld and enforced the covenant, finding no constitutional violations) – [Vinson]
Q = Whether judicial enforcement of private agreements is state action which violates the 14th Amdt?

· Rule = if the state ct does something, it is state action and subject to the 14th Amdt 
· Here, the private parties have a right to discriminate as far as the constitution is concerned. The problem is when they ask the state court to enforce it 
· Rule = The state cannot order a private party to do something that the state itself could not do

· Ct = If the state court is to enforce the covenant, the ct is literally saying hey seller, you must discriminate even when the buyer is willing and able. Here, the state ct is ordering a private party to do something that if the state did on its own, would be unconstitutional. This is what makes it state action
· Outcome = Judicial enforcement of a private agreement violates the 14th Amdt 
· HYPO: Lot owner sells to buyer who wants to build school and tells buyer he wants private, male only school. If they then decide to admit women, the property reverts back to owner heirs. 

· Assume school admits women, heirs file suit for enjoinment and the ct orders them to stop admitting women – this is Shelley and not allowed

· Assume school admits women, heirs says okay you violated terms give the property back – this is NOT shelley bc the ct is not involved in requiring someone to do something that would otherwise be unconstitutional 

> Joint Activity between State and Private Actor
CASE: NCAA v Tarkanian – (Per NCAA investigation Tarkanian, UNLV demoted Tarkian who then filed suit against UNLV, but was required to bring in NCAA as a necessary party) – [Stevens]
Q = Whether there was joint activity between UNLV and NCAA, making NCAA as a private party subject to the 14th Amdt?

· Tarkanian Arg = UNLV is a state actor bc it is a state university and by delegating its functions to the NCAA, the entities are acting jointly as state actors 
· The court says we need to look at this through the backwards looking glass to see if UNLV’s conduct is attributable to the NCAA, making NCAA a state actor. The question is whether state action is attributable to a private party? This makes the case very complicated 

(
· NCAA ( UNLV (state actor) ( demoted Tarkanian

(
· Ct = That UNLV is the party that demoted Tarkanian is critical. 

· Ct = the main reason NCAA is not an agent of UNLV is that they are adversaries!

· Outcome = Reverses and remands but basically suggests NCAA is not a state actor 

· Class Disc: It seems like are acting jointly though bc they are in a mutually benefiiting relationship  

Dissent looks at Dennis and Adickes 

· Dennis: Plaintiffs ( Judge (state actor) ( issues order

· This is the same where UNLV, the state actor, takes final action 

· Adickes: Restaurant ( Police (state actor) ( issues discrimination 

· This is same where UNLV, the state actor, takes final action 

· Dissent does not understand why there is a need to do the backwards looking glass when this is the same scenario as the two above. Also, the adversary part is irrelevant bc UNLV ended up doing exactly what NCAA wanted them to do 
V. Fourteenth Amendment – Substantive Due Process
· Due Process Clause: Nor shall any state deprive any person of life, liberty, or property without due process of law
· Procedural DP = requires notice and hearing 

· Substantive DP = insists that the law in itself be fair and reasonable and have adequate justification regardless of how fair or elaborate the procedures might be for implementing it. It puts content into ‘liberty’

· Incorporated to the states via 14th Amdt textually + there are also non-textual rights deprived

· Incorporation Doctrine – All Constitutional Amdts 1-8 have been incorporated to the state, except for 3rd Amdt quartering of soldier, 5th Amdt grand jury indictment, and 7th Amdt right to a civil jury trial when amount is over $20 
· Economic Due Process: protects real and personal property, including right to contract and pursue trade or an occupation (not considered fundamental)
· Lochner era = this is a fundamental liberty interest implicating strict scrutiny 

· Post-Lochner era = this is NOT a fundamental liberty interest subject to rational basis 
· Standard of Review = Rational basis: whether there is some legitimate end that a rational legislature might have thought the law would further (highly deferential to the states – so deferential as to be virtually toothless; see Ferguson) 
· Non-Economic Due Process (personal liberty): protects civil or personal liberties, such as the freedom to marry and freedom from physical restraint

· Q = Are we dealing with fundamental or non-fundamental rights?

· If non-fundamental ( Rational Basis: law will be upheld if there is any legitimate goal that a rational legislature might have thought the measure would further 

· Ex: Right to education 

· If fundamental ( strict scrutiny: law must be justified by a compelling government interest that is narrowly tailored to achieve that interest

· Categories of Fundamental Rights 

· (1) Enumerated fundamental rights: found in the Bill of Rights that have been applied to the states via the incorporation doctrine, AND 

· (2) Non-enumerated fundamental rights

· Found in the penumbras/ emanations (Griswold) (no longer a theory)
· Derived from the 14th Amdt concept of “liberty”

Examples of fundamental rights:

· Right of Privacy and Personal Autonomy 

· > right to marital privacy (use of contraceptives) (Griswold)

· > right to an abortion (Roe and Casey)

· > right to marry (loving and Obergefell (same-sex couples)) 
· > Right to family integrity (gov cannot interfere with family living arrangements, by making it impossible or difficult for family members to share a common household)
· > right to parent-child relationship

· > right to Intimate Association (gives certain kinds of highly personal relationships a substantial measure of sanctuary from unjustified interference)
· > ~~~~~ right to sexual intimacy (even outside the context of marriage and between those of the same sex)

· > right to choose/ reject certain medical treatment 

· right to refuse lifesaving hydration and nutrition

· Does not include suicide/ physician assisted suicide 

· Other Protected Liberty Interests 

· Right to contract/ engage in common occupations 

· Right to acquire useful knowledge

· Freedom from Physical Restraint 

· Freedom to move about 

· Right to protection and care (must show deliberate ignorance on part of gov where they have an affirmative duty) 

· Access to courts 

Attack Plan 

· (1) Does the interest in question qualify as a protected liberty under the DP clause?

· (2) Is the protected liberty one that is deemed fundamental?

· (3) Does the challenged law impinge on or unduly burden that fundamental liberty interest to a degree sufficient to trigger strict scrutiny?
· If yes ( subject to strict scrutiny

· If no ( subject to rational basis 

· VARIATION re Right to Abortion: if it is an undue burden, it is unconstitutional 
· (4) If yes, does it satisfy strict scrutiny?
· Requires a compelling state interest that is narrowly tailored to achieve that interest
> Substantive Due Process: Lochner Era  (overrule but still important) 
CASE: Lochner v NY – (NY statute prohibits any bakery employer from requiring or permitting its employees to work more than 60 hrs/ week and 10 hrs/ day. Lochner is an employer who was convicted of letting his employees exceed the permitted hours) – [Peckham]

· Right at issue = right to contract bc employer and employee may mutually agree to more hrs v. state police power (economic due process) 
· States have police powers that relate to the safety, health, morals, and general welfare of the public (compare with fed gov which only has enumerated powers) 

Q = When can a state law made pursuant to the police powers, be invalidated as a violation of DP? 

· Rule = If a state law is unnecessary, unreasonable, or an arbitrary exercise of power, there must be a direct relation between the state law and the legitimate goals of the police power (health, welfare, safety, and morals, in order to be valid. However, the lack of a direct relation can be justified by “a material danger” 

· This material danger idea is similar to the 1st Amdt clear and present danger 

· NY Arg 1 = Bakers as class need special treatment 

· Ct = Bakers are just as capable as any other class of workers and do not need special treatment

· NY Arg 2 = Limits on hours are necessary for the public health, in the form of wholesome bread

· Ct = There is no connection between the number of hours worked and wholesome bread

· NY Arg 3 = To work more than 60 hrs a week is detrimental to the health of the baker  

· Ct = dismissed based on the common understanding that being a baker is not commonly understood to be an unhealthy profession 

· Outcome = NY law restricting right to contract is invalid – seemed to be more like a labor law – created a non-textual right to contract (not in the text at all) and considered it to be fundamental 
· Class Disc: Seems like ct is going with strict scrutiny, rather than rational basis, but, overall this opinion doesn’t closely examine the facts 
· Note: The lochner era held that economic DP was in fact fundamental liberty interest (no longer the case that economic DP is viewed as a fundamental liberty) 

· Harlan Dissent = There are in fact serious health risks to these bakers in they work more than 60 hrs
· Holmes Dissent = The NY legislature and majority picked this law, that is enough for it to prevail 

> Substantive Due Process: Post-Lochner Era   

Post-Lochner Changes:

· The right to contract is still protected, but it no longer a fundamental liberty, subject to strict scrutiny 

· Since it is an ordinary liberty, the court in reviewing a law that affected this liberty would no longer be able to substitute its own judgement for that of the legislature, and would instead treat the measure as being presumptively valid 

· Laws seeking to redress inequalities of wealth or bargaining power on behalf of certain groups would no longer be overturned on the ground that they did not further the public good 

· Also, we do not consider unenumerated rights fundamental anymore 

CASE: Ferguson v Skrupa – (Kansas statute prohibits debt adjusting bc it lends itself to grave abuses, particularly of those already vulnerable in the low-income bracket. Lower cts found the statute to be invalid as it was prohibitory, but even if it was regulatory, it was an unreasonable regulation of lawful business) – [Black]

· Ct = lower courts distinction between regulatory v prohibitory statute is irrelevant. Rejects Adams and Tanner cases which both said this kind of law is okay if it is useful and not inherently immoral or dangerous to the public welfare

· Rule = Under the system of the gov created by the Constitution, it is up to the legislature, not the courts to decide on the wisdom and utility of such legislation. 

· Ct = Any arguments as to social utility must be addressed to the legislature, not the courts. This is none of our business

· Outcome = the Kansas statute is lawful as we defer to legislature 
· Class Disc: Notice that the majority doesn’t provide any standard of review or test. The majority just says if it is within their state power, it is within their power. Further, non-textual DP does not exist as it did in Locher and cannot be made up by judges – We are no longer in that business

· Compare with Harlan concurring who says there needs to be some standard of review or test. With respect to the idea that non-textual DP does not exist, he says woah woah woah, let’s not get crazy 


· This standard seems like it is even lower than normal rational basis 

**Lochner stands for = enforcement of non-textual rights

**Ferguson stands for = we are not in that business anymore of enforcing unenumerated rights, Economic DP isn’t fundamental, defer to state 

> Reemergence of Unenumerated Liberties   
     > Right to Privacy in Marriage
CASE: Griswold v Connecticut – (Connecticut statute makes it a crime to use contraceptives, or to be a person that assists in providing contraceptives) – [Douglas]

· Right at issue = non-textual right of privacy between married persons 
· Ct = this right is not derived from the word “liberty,” rather, it is found in the penumbras of the 1st, 3rd, 4th, and 5th Amdts, meaning it is a right that can be inferred from the text – it is in the shadows of the BOR

· Ex of penumbra: 1st Amdt right of association – not in the text but it is in the shadows bc you have to associate in order to communicate with someone 

· Ct = this right is incredibly important and needs to be protected (this is Lochner) 

· Outcome = Connecticut statute is invalid bc it violates the right of privacy between married persons

· Goldberg Concurring – this is a fundamental right per the 9th Amdt, “the enumeration in the Constitution of certain right, shall not be construed to deny or disparate other retained by the people” – that is, the 9th amdt allows the BOR to be interpreted broadly. Just bc something is not enumerated, does not mean it does not exist. We get the right of marital privacy from the 9th Amdt 
· White/ Harlan Concurring – the idea of “liberty” should be flexible and context driven to include the right of marital privacy. We should look at the purpose of the Amdts, rather than the words themselves. There are rights outside of the BOR that are fundamental to an ordered society, and thus, subject to strict scrutiny. Declined to endorse the penumbras/ emanations theory. 
· Black/ Stewart Dissent – there is no constitutional right to privacy

· Class Disc: the right of privacy between married persons does not have a fundamental relationship to anything in the BOR – it is not found in the shadows of any provision. The ct just said oh this right preexisted the constitution. 

· Consequences of this decision: it invites Lochner back, and by saying it is a fundamental right, it is then subject to strict scrutiny 

· History: Although this did not come from Griswold, we will treat a right as fundamental if it is rooted in history and fundamental to our practices. Q = is this something traditionally treated as a fundamental right?

· Compare Approaches: 

· Douglas = penumbras 

· Goldberg concurring = finds support in the 9th Amdt 

· Harlan concurring = “liberty” in the 14th Amdt is enough to support this right. Start with the IDEA of the Constitution, then look at the text

· White concurring = this law does not achieve to state interest of preventing illicit sexual conduct, therefore, it is invalid

· Dissent = the right of privacy is not recognized by the Constitution, the ct is just making it up

> Abortion 
· Right to an abortion: encompassed within the right to privacy is a woman’s right to decide whether or not to terminate her pregnancy
· This right is substantially related to and overlaps with many of the others rights found to be constitutional: marriage, procreation, contraception, family relations, child rearing, and education

CASE: Roe v Wade Overview – (Law makes it a crime to get an abortion in the interest of the mother’s health and protecting potential life. The Q is whether the right to choose is a fundamental right, finding that the interests were in fact compelling, but applied at different points in time ( trimester framework. 1st trimester, a woman can choose. 2nd trimester, state can regulate procedure and prohibit abortion in the interest of woman’s health. 3rd trimester, once viable, state can prohibit abortions in the interest of potential life, unless necessary to woman’s health to get abortion) – [Blackmun]
CASE: Planned Parenthood v. Casey – (readdressing the issue of a woman’s interest in terminating pregnancy) – [OcConnor, Kennedy, Souter]
· Recognized Roe Holdings: (1) right to have an abortion before viability without undue interference, (2) state’s power to restrict abortions after viability, if the law has exceptions for pregnancies which endanger a woman’s life or health, and (3) the state has legitimate interests from the outset of the pregnancy in protecting the health of woman and potential for life

· This case revised Roe such that there is actually a balancing of state v individual interests – the problem was that Roe undervalued the state’s interest ( there is a substantial state interest in the potential life throughout the pregnancy, not just limited to different trimesters 
· Undue Burden Test = if it is an undue burden, it is an unconstitutional burden (form of scrutiny, just not the normal strict scrutiny, higher than normal strict scrutiny)

· Undue Burden = a state regulation that has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion – it must be calculated to hinder a woman’s freedom of choice
· No undue burden if the law is enacted to persuade measures which favor childbirth over abortion, even if those measures do not further a health interest 
· Ct = There is no reason to fully overrule Roe bc there has been substantial reliance on this law for decades and the premises have not changed so much as to render it irrelevant 

· Outcome = New Undue Burden Test to be applied when it comes to the right to choose

· Class Disc: the right to terminate is not traditional, rather it derives from personal autonomy and privacy, which is derived from liberty. This is personal autonomy, thus the individual should be the one to make the decision, not the gov 

> Right to Sexual Intimacy 
CASE: Lawrence v Thomas – (Statute makes it a crime for two persons of the same sex to engage in sexual relations) – [Kennedy]
Q = Does the Law violate DP/ Does the Law violate EP 

· Ct went with DP analysis

· Ct very easily traces the right of intimacy to liberty and the right of privacy – being intimate is a beautiful thing that binds people together – this is about self-determination, not about homosexuality

· State Arg = we need to advance a particular moral code, this is immoral behavior 

· Ct = morality cannot be left as an abstraction, it must be tied to some police power

· Outcome = the right of consenting adults to engage in intimate sexual behavior including members of the same sex in the most private of places is not justified 

· The court was careful not to address whether this was a fundamental right, just said there is nothing to justify intrusion  
· OcConnor concurring = this is an EP issue bc it is directed towards gay persons as a class and would have applied rational basis 
· Scalia Dissent = emerging awareness of gays does not establish a fundamental right. Criticizes the ct for remaining loyal to stare decisis in Planned Parenthood, but failing to do so here and overruling Bowers. Further, morality is enough to justify the statute and court should have gone with rational basis 
· Class Disc: Ides says immorality is not a real state interest bc you have to actually have a reason for why it is immoral or wrong – labeling it as immoral doesn’t make it rational 


VI. Fourteenth Amendment: Equal Protection

· Equal Protection Clause: Nor deny to any person within its jdx the equal protection of any laws

· Originally, this clause meant All laws must apply equally

· Now, this clause prohibits any discrimination, and applies as a limit on the state

· The only difference in application of Equal Protection is when discriminating against aliens ( Fed = rational basis / State = strict scrutiny 

· Gen Rule = laws that classify in ways that infringe on the exercise of a fundamental constitutional right will be upheld only if they survive strict scrutiny 

· What is a fundamental right for purposes of EP?

· (1) Due Process Liberties: interests that qualify as fundamental liberties under DP

· Rights enumerated in the Constitution – freedom of speech/ religion 

· Rights nonenumerated but that Court has deemed fundamental – freedom to marry, freedom to choose whether to bear or beget a child, right to determine one’s family arrangements

· (2) Equal Protection Liberties: certain implied liberty interests that are deemed to be fundamental for EP purposes even though they do not enjoy fundamental liberty status under DP clause 

· Right to vote, freedom to travel, liberty to obtain a basic education 

Attack Plan: 

· Burden is on the Plaintiff to show that the state is discriminating against a class of people – prima facie case requires intent and impact
· Define the Class!

· Determine whether the law discriminates and how: 

· (1) Discriminatory on its face: text discriminates
· (2) Designed to discriminate: text is neutral, but state designed with the intent to target class
· (3) Discriminatory as applied: text neutral but only enforced against a specific class of persons 
· (4) Disproportionate impact: text neutral but has a disproportionate impact on a group of people

· Even if not facially discriminatory, the law can be challenged by showing: 

· (1) The law has a disproportionate impact on a particular class of persons; AND 

· Must prove that law’s practical effect is to burden one group of people more than others

· (2) The impact on this particular group is intentional 

· Requires a showing of purpose or intent to discriminate

· It is enough to say that discriminatory purpose was a motivating factor – doesn’t have to be the predominant one or only factor 

· Knowledge is relevant, but not enough 

· Ways to prove intent where law is facially neutral: legislative history, irregularity in the manner adopted, proof of impact and other circumstantial evidence, infer intent from application where disproportionate impact is super extreme 

· Key Q = Can you make the court suspicious?

· Disproportionate impact differs from a purpose to discriminate in the sense that the ultimate goal is not discrimination, rather it may just be incidental. It is relevant bc it is still about differential treatment which triggers EP. 
· Once P shows that the state discriminate, general rule is that the law will be presumed to be valid if classification is rationally related to legitimate state interest

· Exception to General Rule = Protected classes get special protection and will be held to higher levels of scrutiny 

· At this point, the burden shifts to D to overcome the burden 

· Note: If you are P, you want to make it look like discrimination fits into a protected class. If you are D, you want to make it look like it does not fit into a protected class

	Suspect Classes: 

race, national origin, and alienage


	Strict Scrutiny
	(1) Compelling state interest: the compelling interest must be the ACTUAL purpose for which the law was created, not simply one for which it could have been created, AND
(2) Narrowly Tailored: a law is not narrowly tailored if it is either over-inclusive or under-inclusive – are there alternative means to do this?

	Quasi-Suspect Classes: gender and legitimacy
	Mid-Level Scrutiny
	[GENDER] 

(1) Discrimination unconstitutional unless there is exceedingly persuasive justification for the classification 
(a) Classification must serve important gov interests that do not rely on archaic or overbroad generalizations about the different talents, capacities, or preferences of males and females

(b) The objectives are genuine in the sense that they describe actual state purposes, not rationalizations for actions in fact differently grounded

(c) The discriminatory means employed are substantially related to the achievement of these objectives 

[LEGITIMACY]

(1) Discrimination unconstitutional unless it is substantially related to a legitimate state interest

- Prevents the state from employing classifications that burden illegitimate children for the sake of punishing the illicit relations of their parents 

	Non-suspect Classes

Ex: disability, age, poverty
	Rational Basis
	(1) Rationally related to a legitimate gov interest (rational means to an end)
Presumption of validity of political process, unless something is truly irrational (rubber stamp)
(2) Rational basis Plus: when court actually determines whether the law is rationally related to the state’s legitimate interest


> Race and National Origin    
· Rule = laws or practices that draw distinctions on the basis of race or national origin are inherently suspect and are universally subject to strict scrutiny under the EP provisions of the 5th and 14th Amdt
· Strict Scrutiny Test 

· (1) Must be justified by a compelling state interest, and

· (2) Narrowly tailored to further that interest 
· Note: In general, strict scrutiny is 99.9% fatal to a racial discrimination law 
CASE: Korematsu v US – (First EO: broad discretion for military to do what it feels is necessary (neutral on its face but may have been by design); 1942 Act makes it a crime to not follow any military order (neutral on its face, but may have been by design); EO #34 excluded all Japanese from the war zone, not allowed to leave your house and not allowed to stay (discriminatory on its face, this is purposeful discrimination) Notice that this is Jackson Category #1 from SOP) – [Black]

Q = Does EO #34 violate the EP Clause? 

· Ct justifies the order by being deferential to military necessity, that is, the EO was designed to protect against espionage and sabotage
· Ct relies on strict scrutiny standard, but it is debatable whether the ct truly applies it here
· Rule = Strict scrutiny places the burden on the gov/ military to show some pressing public need that has no other alternative

· Even though Black says racial antagonism is NEVER allowed, he doesn’t apply strict scrutiny. At best, ct does rational basis 

· Outcome = EO #34 is valid, no EP violation 

· Murphy Dissent (great example of strict scrutiny) 

· This situation requires analysis of a clear and present danger to justify it. We need to be suspicious here purely based on the text of the EO bc it is so clearly laced with racism. Further, these sociological tendencies which the military is basing the EO off of is not for the military to be discussion, i.e., this is not their area of expertise

· There is a lack of supporting evidence that Japanese Americans may be disloyal and this is what he bases the dissent on. The EO is not supported by any justification. Essentially, this is the legalization of racism. 

· Class Disc: There is agreement as to the clear and immediate danger of espionage and sabotage; the problem is in the application 

CASE: Brown v Board of Education – (Class Action of black kids challenging the Separate but Equal Doctrine from Plessy v Ferguson) – [Warren]

Q = Does ‘Separate but Equal’ violate the EP Clause? 

· Board of Ed Arg = there is no discrimination here bc they are “separate but equal” accommodations, so EP strict scrutiny is not even triggered here 
· Ct first looks to Framers Intent and Role of History 

· Framers Intent: inconclusive with respect to modern-day education 

· Role of History: cannot resolve on the basis of history bc it wouldn’t make any sense 

· Ct says this is not just about equal buildings, curricula, qualifications, and tangible factors; rather, we need to look at the EFFECT of the segregation on public education to determine whether it violates the EP clause

· To separate black kids from other kids of similar age and qualifications solely bc of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way likely to ever be undone 

· Outcome = Separate but equal is inherently unequal bc of the effect on the mind, hearts, and lives of the black kids 

· Class Disc: This was likely a unanimous decision bc decision itself did not issue an order/ remedy. Hypothetically, other justices would resist bc education is traditionally within the state’s police powers 
CASE: Loving v Virginia – (white man and black woman married in DC, and when they moved to Virginia, they were convicted of violating the ban on interracial marriages) – [Warren]

Q = Whether a statutory scheme adopted by Virginia to prevent marriages between persons solely on the basis of racial classification violate the EP and DP clause? 

· Starting Point = Although asserting marriage is a social relation to the state’s police powers, the power to regulate marriage is not unlimited 

· State Arg 1 = the statute does not violate EP bc it applies to blacks and whites in the same way, and each member of each race is punished to the same degree 


· Equal application does not invalidate the EP argument 

· Here, the race classifications prohibiting marriage on the basis of race, and that the race triggers law/ crime ( triggers application of EP 

· State Arg 2 = assumes that the law does not violate EP, and therefore the question turns on rational basis for treating interracial marriages differently. Thus, the ct should be deferential to the state

· Rule = racial classifications, especially in criminal statutes, are subject to the most rigid scrutiny and can only be upheld if shown that it is necessary to accomplish some permissible state objective, independent of racial discrimination

· As for the DP issue, Ct says this violates DP bc the freedom to marry is a long recognized personal right fundamental to our existence and survival, and thus, the statute deprives persons of liberty. The right to marry someone of another race belongs with the individual, not the state

· Outcome = Statute banning interracial marriage is invalid 

*****Note: This is a hybrid case that tells that the right to marry is part of the fundamental right of privacy implicit in the DP clause, and also protected as a fundamental aspect of the EP clause 

CASE: Washington v Davis – (two black officers argue that Test 21 requiring for the training program excludes a disproportionately high number of black applicants, and violates DP) – [White]

Q = Whether Test 21 is a DP violation bc of the disproportionate impact? 

· EP is only triggered by a discriminatory purpose, thus, disproportionate impact, alone, is not enough to establish intent, which then makes it harder to establish EP violation 
· Ct = purpose/ intent can be found when there is systematic exclusion, but because of the affirmative action the dept. was doing, the ct never got suspicious (which triggers EP) 

· Compare with Concurring who says evidence of intent is just in the facts 

· What triggers suspicion ( treating group differently bc of ignorance, antagonism of stereotypes 

· Outcome = Test 21 is valid bc there is evidence of intent to discriminate
· Class Disc: The question is, can you make the ct suspicious that this is intentional?

· If yes, triggers intent and strict scrutiny 

· If no, triggers rational basis 

· Note: The problem here was the lack of “purpose,” there was no issue in Brown or Korematsu bc those statutes were discriminatory on its face and discriminatory as applied/ designed, which in itself, is purposeful discrimination 

> Race-based Affirmative Action   
· Standard of Review = compelling state interest that is narrowly tailored and necessary to achieving its goal (higher than normal strict scrutiny)
· Note: This is more stringent in the remedial context v educational context 

· Ex of Compelling State Interest: the interest in the educational benefits that flow from a diverse body of students is a compelling state interest in the context of higher education, remedying present effects of past discrimination by that specific institution 

· Rule = if state interest is a benign remedial purpose (remedying effects of past discrimination):

·  (1) the classification must seek to rectify the effects of identified racial discrimination within the entity’s regulatory jdx, and 
· (2) the entity adopting the remedial scheme must have a strong basis in evidence to conclude that remedial action was necessary before it embarks on an affirmative action program – need both to be considered compelling interest 

· This means before adoption, the entity must have gathered evidence that factually demonstrates a prima facie case of a constitutional or statutory violation that needs to be redresses 

· As to narrowly tailored… 

· Rule = when affirmative action is adopted for remedial purposes, (1) the gov must demonstrate the race-conscious remedy was adopted as a last resort after all race-neutral remedies were examined and found inadequate, and (2) the use of race must be no more extensive than necessary 
· Rule = if the state interest is educational diversity, the court is more deferential to the institution 

· As to narrowly tailored…it must be calibrated to fit the distinct issues raised by the use of race to achieve student body diversity

· 5 Gen Rules for a race-conscious diversity admissions to be narrowly tailored: 
· No quotas

· Race can be a plus factor, but cannot be dispositive

· There has to be a serious consideration of race-neutral alternatives

· Have to show the least possible harm to the group not benefitting 

· Must be limited in time 

CASE: Fisher v University of Texas – (Fisher sought admissions to Texas, which has an affirmative action system in place, such that the university has committed itself to increasing racial minority enrollment. Race is one of the various factors considered during the admissions process. Fisher was rejected and argues the use of race in admissions violates EP. University argues that we want to diversify for a better educational experience) – [Kennedy]

Q = Whether the admissions program violates EP? 

· COA described strict scrutiny as the test to be applied in this type of situation, but on both steps, said, we will defer to the state expertise that this is a good idea, and failed to do any sort of analysis. 

· Q = What would qualify as a compelling state interest for this type of situation?

· Past discrimination by that institution 

· Education benefits that flow from education diversity, and must still be subject to strict scrutiny, and judicial review 

· This means the ct will defer, but you still need to offer a reason for what you are doing 

· Ct is saying the COA didn’t do any sort of judicial review, which is problematic

· Ct believes that diverse education is a compelling interest, but heavily focuses on the potential for race-neutral alternatives for part 2 of strict scrutiny, i.e., show that you considered other alternatives, and we will double check on that – wants the lower court to review this second part of test 
· Outcome = Remanded for further proceedings consistent with strict scrutiny 

· Note: This is not classic strict scrutiny bc we are dealing with education (traditionally within state police power), but we are also dealing with race 

· Note: In affirmative action, suspicion is that you’re basically saying this person wouldn’t get admitted without it 
> Gender Classification    
· Rule = Laws that classify on the basis on gender are subject to intermediate/ mid-level scrutiny. 

· Standard of Review = Such discrimination is unconstitutional unless it is shown to be supported by an exceedingly persuasive justification 
· Mid-level scrutiny: 
· Classification must serve important gov interests that do not rely on archaic or overbroad generalizations about the different talents, capacities, or preferences of males and females
· Unlike in race cases, remedying past and current societal discrimination is a legitimate gov objective in gender cases – the interest just needs to be legitimate 
· The objectives are genuine in the sense that they describe actual state purposes, not rationalizations for actions in fact differently grounded
· The purported state objective cannot be created post hoc in response to litigation, and must be supported by actual evidence, such as, legislative history

· The discriminatory means employed are substantially related to the achievement of these objectives 
· This means that the gender discrimination must have been necessary to achieve the goal i.e. there were no gender-neutral alternatives that might have accomplished the objective equally well  

CASE: US v Virginia – (VMI is a military college for men only. No option for women to attend a parallel program) – [Ginsburg]

Q1 = Whether VMI’s exclusion of willing and able women violates EP? 

· *Different treatment triggers EP analysis*

· Starting Rule = you need exceedingly persuasive justification for the measure 

· Rule = state must show AT LEAST that the challenged classification serves important gov objectives and the discriminatory means employed are substantially related to the achievement of those objectives. Justification must be genuine, not hypothesize or invented post-hoc in response to litigation. And it must not rely on overbroad generalizations of talents, capacities, or preferences of males and females ( Mid-Level Scrutiny 

· Note: At least suggests that it might be something more 

· Note: This is actually a little higher than mid-level scrutiny; Ginsburg pushed it as close as she could to strict scrutiny

· Virginia Arg 1 = single sex education provides important educational benefits. Further, VMI contributes to diversity bc this is the only single sex school

· Ct does not outright reject this; it is a legitimate interest, but the problem is that Virginia has not shown that VMI was established or has been maintained with this purpose in mind 

· Virginia Arg 2 = VMI’s unique method of character development and leadership training, i.e. its adversative approach would have to be modified were VMI to admit women, which in effect, would destroy VMI’s program 

· Ct = this is a self-fulfilling prophecy, there is not support for this

· Outcome = No exceedingly persuasive justification for excluding all women from VMI, it is an EP violation bc is discriminates against women on its face

Q2 = Is the remedy one that limits the disparate treatment? 

· Rule = a remedial decree must be shaped to place persons unconstitutionally denied an opportunity or advantage in the position they would have occupied in the absence of discrimination 

· Ct = This parallel program does not provide an opportunity to experience the rigorous military training for which VMI is famed, VWIL was deliberately not make to be a military institute, and these women are kept away for the psychological bonding characteristic of VMI’s adversative training 

· Outcome = parallel program is not an adequate remedy (too many differences based on alleged sociological and psychological differences between men and women) 
· Rehnquist Concurring = endorses mid-level scrutiny for gender, but does not like the language of “exceedingly persuasive justification”

> Non-suspect Classification    
· Rule = if dealing with a non-suspect classification, subject to rational basis 

· Rational Basis Test = Must be rationally related to a legitimate gov interests to justify differential treatment  
CASE: City of Cleburne – (Lady wanted to open up a home for the mentally disabled, which required her to obtain a special permit, bc mentally disabled persons were considered “feeble-minded.” She applied for permit accordingly, but the permit was denied. She challenges the special permit requirement as discriminating on its face) – [White]

Q = Whether the City’s Permit Denial violates EP? 

· City Arg = we denied permit bc (1) concerned with negative attitude of property owners in close proximity, also objections on the location of facility being near a junior high school bc the kids might make fun of the mentally disabled, (2) it was located on a 500 yr flood flight, so it would be unsafe and difficult to evacuate everyone, and (3) concerned with the size of home and number of occupants

· Trial Court found there was no EP violation 
· COA reverses finding mentally disabled people are a quasi-suspect classification. This is mid-level scrutiny 
· SC disagrees with quasi-suspect, this is rational basis standard: 

· Mentally disabled are different from everyone else, and have vast differences amongst themselves. They are different in relevant ways bc they have to be treated differently in order to be treated equally. Starting with the presumption that there are reasons to discriminate

· This is for the legislature, not the courts bc courts are not experts in this area. Because there are so many differences amongst the mentally disabled, this is very complicated and technical; we are not competent to address this 

· What is interesting about this opinion is that the court says this is rational basis, but then goes on to criticize the reasons for denying the permit as being unreasonable. Normally, under rational basis, the court acts as a rubber stamp in deferring to the state and assuming it’s a good reason

· As to the City’s Arg re permit requirement based on negative attitude of neighborhoods and elderly-persons being afraid

· Ct says this is basically irrational fear. Under rational basis, fear and animus is never enough to survive rational basis, regardless of the classification. You cannot premise a law on bias; it will never validate a law 

· As to the overcrowding and flood interest, here, the law itself is arbitrary bc there is no evidence to show this is rational. It is possible this could be a legitimate interest, but you have to look at the record for some supporting evidence, and there is none here

· Gen Rule = you can discriminate if there are reasons for it, but here, no reasons 

· Note Gender is a heightened intermediate scrutiny, and this case is a heightened standard of rational basis 

· Outcome = Remanded for proceedings consistent with rational basis, but suggests this does not even pass rational basis 
> Fundamental Rights     
CASE: Obergefell v Hodges – (Action brought challenging statute that defines marriage as a union between man and woman. The main point of this opinion is that statutes defining marriage as union between “man and woman” violates substantive DP and EP) – [Kennedy]

Q1 = Whether states may deny same sex couples the right to participate in the institution of marriage? 

· Framework of Analysis: history, precedent, text, morality/society/public policy
· Right to marry is fundamental and sexual orientation has no bearing on this right bc: 

· (1) The right to personal choice re marriage is inherent in the concept of individual autonomy, i.e, romance, intimacy, spirituality 
· (2) The right to marry is premised on the right of intimate association, which extends to same sex couples as a matter of precedent – this two-person union/ bond is unlike any other 

· (3) The right to marry safeguards children and families and thus draws meaning from related rights of childrearing, procreation, and education – marriage is the only way that society survives; it is the key organization that everything else is built on 

· (4) America has always valued the institution of marriage

· “The ancient origins of marriage confirm its centrality, but it has not stood in isolation from developments in law and society. The history of marriage is one of both continuity and change. That institution, even as confined to opposite sex relations has evolved over time” 

· This means that history plays a part, but it is not dispositive bc the constitution is not frozen in time, we have to also consider precedent and societal considerations 

· Note: We cannot start with the text of the constitution bc there is nothing there 

· Historical Analysis 

· Marriage evolved from being a male-dominated institution i.e. “man and wife ( husband and wife.” It used to be an ownership thing, but that has changed. Marriage is a fundamental right that has evolved, and thus, our reading of the Constitution must evolve as well/ Case law further reflects that evolvement in society 

· “History and tradition guide and discipline this inquiry but do not set its outer boundaries. That method respects our history and learns from it without allowing the past alone to rule the present” ( we are informed by history, but not controlled by it 

· References Loving v Virginia in that marriage is a vital, personal right essential to the orderly pursuit of happiness by free men 

· Ct extends Loving bc we do not need to look at WHO owns the rights 
· Societal Benefits 

· All the benefits opposite sex couples get from marriage apply to same sex couples
· It is not just about procreation, it is about providing stability, plus the fact that there would be wider range of persons to adopt kids who really need to be adopted
· Outcome = The right to marry extends to same-sex couples; states cannot deny this right – it is inconsistent with DP and EP. The majority suggests sexual orientation may be subject to heightened scrutiny but did not explicitly state this 
· Scalia Dissent = this is not in the text, so it is not allowed 

· Roberts Dissent = court is stealing the decision from the people. There hasn’t been enough of a confrontation on this issue, and thus, at this point, it should be left with the state 

· Class Disc: Can we solve this with the Marshall v McCulloch approach?

· Marshall: When a specific interest is not explicitly guaranteed under the Constitution, the level of judicial protection afforded to that right should be determined by examining how closely it relates to those rights that are constitutionally guaranteed
· Just bc something doesn’t fall into a specific protected class, the more a class being discriminated against is mixed up with a fundamental right, the more likely you could get the court to apply a “rational basis plus standard”

· This is actually what the courts do when determining what level of scrutiny should be applied – they just don’t want to say this is the standard bc it is too open ended

· Starting with the principal of equality, then look at importance of the right to marry in society ( we need to allow same sex marriage for the system to work, so we can raise children 

Q2 = Whether state may choose not to recognize a marriage license provided to a same sex couple in another state? 

· Lack of uniformity on this issue presents an issue with the full faith and credit clause 

· Outcome = States must recognize marriage license provided in another state

Schneck stands for “clear and present danger” standard


Whitney elevates “clear and present danger” to incitement, imminent, and serious evil


Brandenburg makes Whitney Standard strict scrutiny and overrules high level of deference to the state 





**Relationship Between DP and EP**


DP says you cannot do this at all unless gov intrusion can be justified


Involves burdens that must be justified to be constitutional 


These are liberty claims that infringe EVERYONE’S RIGHT


EP says you cannot do this in a discriminatory fashion


Involves discrimination/ classification of persons – all about differential treatment, rather than burdens 


These are claims about treating a class of people differently  
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