ARTICLE 9

1.  Secured Transactions in Personal Property 


a.  Article 9



1.  Original version of article 9 was drafted by Grant Gilmore and many called it a drafting 


masterpiece (well written, easy to follow)



2.  Revised Art 9: try to answer some specific questions




a.  Official comments are a plus





1.  Not mandatory authority for courts, but they are clearer than the actual 




statutes and courts are influenced heavily by the examples 
given by the 




drafters


a.  Pre code security devices



1.  Transfers of tangible and intangible personal property where debtor retained use were 


fraudulent and avoidable




a.  Court in Benedict held that even if an arrangement like this was recorded, 



the parties wouldn’t know where to look for it, so void





Benedict: Debtor in Bk would sell carpet to customers, and customers 




would agree to pay for carpet over time (this is an account 
receivable).  The 



debtor needed cash, and sold the accounts receivable to assignee at a 




discount and assigned them, in exchange for cash.  The debtor was allowed 




to use the proceeds of the accounts unless called upon to hand them over. 




b.  Benedict has been expressly overturned because Article 9 now has a mechanism 



for recording security interests in personal property 



2.  Conditional sales contract: buyer takes possession of the property, seller retains title until 


paid off




a.  Conditional sales contracts are a security agreement AND chattel paper




b.  Seller retains title and can foreclose if you don’t pay




c.  This one of the only pre article 9 methods of securing a security interest 




that still exists


b.  Policy of Article 9



1.  Avoid secret liens 



2.  Facilitate secured lending 



3.  Unify and make certain the law governing secured transactions in personal prop



c.  An unpaid seller of goods cannot seize the goods without a security interest in them 



1.  Foreclosure is generally allowed where the creditor has a security interest




a.  Rationale( Secret lien/notice



2.  Two Exceptions:




a. insolvent buyers 2702




b. bad checks 2507, 11



3.  Conditional sales contracts constitute a security agreement 

2.  Article 9 suggested approach


a.  Scope ( Is the transaction subject to Article 9? Rev. 1201(35), 9109, Rev. 1203


b.  Classify the collateral 9102 (Art. 9 Definitions)



1.  the classification tells us how to create and perfect security interest 


c.  Has a security interest been created? 9203



1.  Enforceable between debtor and secured party


d.  Is the security interest “purchase money” 9103


e.  Has the security interest been perfected 9301 - 9316



1.  When perfected, it is good against the world


f.  Does the security interest reach proceeds of the collateral 9315


g.  Resolve priority disputes 9317 - 9339


h.  How can the secured party foreclose 9601-9628

QUESTION 1:  Is the transaction subject to Article 9?

1.  9109(a):  this article applies to:


a.  Transaction that creates security interest in personal property or fixtures via contract to secure 
payment or performance of an obligation



1.  Contractual transactions are consensual



2.  The form of the transaction does not matter (regardless of what the parites call it)



3.  Can be any kind of an obligation




a.  Most common: obligated to pay back a loan


b.  Agricultural lien



1.  Big exception to the rule that Article 9 doesn’t cover statutory liens


c.  Sale of accounts, chattel paper, payment tangibles or promissory notes


d.  Consignment



1.  Generally




a.  Assume you create an innovative product but you cant find a major chain 



store willing to buy the product outright.  Instead you go to smaller retailer 




and get some shelf space.  To the extent that the product is sold, the store 




will get 10%.  If they are not sold in 30 days they take it back.





1.  Consignor takes all the risk in terms of sale



2.  Covered Consignment Transactions




a. Transactions defined in 9-102(a)(20):  consignor must file ( this is the UCC




Definition of Consignment





1.  Transaction, regardless of form, where a person delivers goods to 




a merchant for the purpose of sale, and:






a.  The merchant:







1.  Deals in goods of that kind under a name other 






than the name of the person making delivery;







2.  Is not an auctioneer; and







3.  Is not generally known by its creditors to be 







substantially engaged in selling the goods of others;






b.  With respect to each delivery, the aggregate value of the 





goods is $ 1,000 or more at the time of delivery;







c.  The goods are not consumer goods immediately before 





delivery; and






d.  The transaction does not create a security interest that 





secures an obligation.



b.  Collateralized transactions disguised as consignments:  consignor must file





In re Fabers: Persian rugs allegedly sold on consignment, and the 





consignee was in bk. Proceeds of the sale of rugs were held in trust 
and 




could be commingled.  Dealer held title (consignee).  No advertising that its 



consignment, but instead the advertisement said that the rugs came from the 



consignor.  Consignor also argues that the merchant was substantially 




engaged in selling goods on consignment.  Question: is the consignor 




protected as a true consignment not subject to Article 9, or are the rugs 




available for payment to other creditors as an unperfected security interest.  




Holding: disguised secured transaction.  Court finds that creditors were 




NOT generally known by creditors to be selling the goods of others, and the 



advertisement was not sufficient.  



3.  Consignments excluded from article 9 by 9-102(a)(20):  “True Consignment”




a.   no filing needed, left to common law.  Consignor will typically win.




b.  True Consignment Characteristics





1.  Consignor retains title





2.  Risk of loss on consignor





3.  Consignor controls terms of sale





4.  Consignee not obligated to purchase goods






1.  If “consignee” is obligated to purchase goods with 






“consignor” having a right to take them back if “consignee” 





doesn’t pay, transaction may be a disguised secured transaction 



c.  Seller is generally known by its creditors to be substantially engaged in 




selling the goods of others (doesn’t satisfy definition of consignment)





1.  Hard to say substantially engaged in selling the goods of others 





when store sells their own goods too





Ex.  A is large antique store, known for letting antique dealers rent 





out space and exhibit their wares.  Store took commission on sales, 





and returned unsold items to the dealer.  A takes out loan from ONB, 




granting s.i. in all its inventory.  No facts lead us to believe that the 





transactions are disguised loans or security interest.  Additionally, 





facts indicate that creditors generally their business is being engaged 




in selling the goods of others (might need more facts about what the 




creditors know).  No secret lien problem because it is understood that 




the goods in the store are owned by consignor.  



4.  Artists in California are protected by state law, and CA law trumps Article 9 even 


if they don’t file


e.  Security interest arising under 2401, 2505, 2711(3) or 2A5-8(5), pursuant to 9110


f.  Security interest under 4210 or 5118


g.  Security interests disguised as leases Rev. 1203



1.  True lease Article 2A:  no obligation to file, protected from lessees creditors




a.  true leases generally contain a reversionary interest for the lessor



2.  Disguised Secured Transaction 




a.   1203(b) A transaction in the form of a lease creates a security interest 




if the consideration that the lessee is to pay the lessor for the right to 




possession and use of the goods is an obligation for the term of the lease 




and is not subject to termination by the lessee, and:





1.  the original term of the lease is equal to or greater than the 





remaining economic life of the goods;





2.  the lessee is bound to renew the lease for the remaining economic life 




of the goods or is bound to become the owner of the goods;





3.  the lessee has an option to renew the lease for the remaining 





economic life of the goods for no additional consideration or for nominal 



additional consideration upon compliance with the lease agreement; or





4.  the lessee has an option to become the owner of the goods for 





no additional consideration or for nominal additional consideration 




upon compliance with the lease agreement.






a.  defined in 1203(d), but more of a know-it-when-you-
see-it





test.







1.  does the purchase price look like something the 






collateral would be worth at the end of the lease, or is 






it a lot less than that







2.  the fact that the lease price is worth more than the 






value over the term doesn’t make it a sale





Ex.  B leased machine to C for 5 years, payments over the years 





equaled current price of the machine.  At the end of the 5 years, C 





has option to purchase the machine outright for 5 dollars.  No 





option to terminate, lease was for a term, and option to purchase for 




nominal consideration.  B should have filed, ONB wins.  






Ex.  B leased copier from C for 5 years.  FMV of 300k, 10 






year useful life.  Over the 5 years, payments would total 






330k.  B has option to become owner at the end of the 5 year 





period by paying C 10k.  Is the 10k nominal?  Probably need 





an analysis for the value at the end of the term.  Closer to the 





value is to the purchase price, more likely a lease.  Farther 






away the value from the purchase price, more like a sale.  







What if useful life was 5 years: viewed as a sale bc no 






reversionary interest because the useful life is up





Milwork: creditor wants debtor to assume or reject leases, but if they 




are disguised s.i., then not an issue.  Forklift: disguised sale b/c 





debtor could purchase for a dollar at the end of the lease (pretty easy 




one).  Truck: at end of lease term the truck was to be sold, and the 





debtor would earn the difference between the residual value of the 





truck and the sale price.  If the truck was worth more, the debtor got 




the excess, but if worth less, the debtor took the hit.  Question was 





whether only sensible option was for the lessee to exercise the option 




( Will the lessee be compelled to purchase?  This is judged at the 





time the lease was entered into, and whether lessee would be 





compelled depends on the predicted FMV of the car is at the time of 




the lease and what lessee thought it would be worth.  Holding: 9,000 




amount looks like a fair price for what the truck was going to be 





worth at the time and it was not nominal consideration and it looked 




like a true lease.  Court also looks at other factors like insurance and 




fees, and says these are unique to lease transactions.

3.  Article 9 does not apply to statutory liens 


a.  Statutes that give rise to a lien 



Ex.  State law gives mechanic doing repairs a possessory lien on property repaired.  



B takes car to M’s Garage for repair and cannot pay the bill.  M’s lie on the car is not 


subject to Article 9.  BUT, if prior to repair work, B signed a statement giving M’s 



Garage a right to repossess the car if the bill wasn’t paid, a agreement create security 


interest by consensual contract with personal property as collateral.  This would be 



covered by Article 9.  


b.  EXCEPTIONS:  Article 9 does apply where



1. Priority disputes b/w statutory liens and security interest




Ex.  Dispute b/w shop w/ mechanics lien and bank w/ interest in the car



2. Agricultural liens




a.  Special interest liens created by the state legislature that protect certain 




suppliers of goods or services to agriculture industry





Ex.  Crop duster lien.  State legislature grant a security interest on the 




proceeds of the crop to secure payment of the crop dusting

4.  Article 9 does not apply to Sureties 


a.  Equitable right, sureties do not have to file to protect their interest


b.  Art 9 doesn’t deal with this because its not two secured parties


c.  Left for courts to resolve



1. Methods employed by courts




a.  First in time, first in right:  surety issued before loan was made




b. Sureties win because they are favored


d.  Bottom line: between surety and perfected Art 9 secured party, surety will win

5.  Exclusions for Art 9( Even if the transaction falls w/in Art 9, there are some exclusions


a.  Transaction can be excluded in whole or in part


b.  Statutory preemption 9109(c)



1.  9-109(c)(1): Article 9 does not apply to the extent that a United States statute, regulation 


or treaty preempts this article 




a.  “To the extent”:  if federal law allows for state law (Article 9) to play a role, then 



Article 9 can play a role




b.  Fed law only applies where it requires a secured party to file somewhere other 



than the sec. of state office





1.  Most significant in the aircraft transactions (must file with FAA) 




and ship mortgage act






Philko: party didn’t file statement with FAA and it wasn’t 






perfected.  They still won because other party on notice that 





something fishy was going on.



2.  9-201(b): state law preemption




a.  each state can enact a provision that all the consumer protection law in that state 



that trumps Article 9

c.  Excluded by Article 9109(d)



1.  Landlord’s lien 9109(d)(1):  in some states, LL gets a lien on property of the tenant to 


secure payment of the rent 




a.  A consensual security interest between a tenant and a LL has no reason to be 



excluded





1.  LL lien is not talking about consensual liens, it is a lien arising under 




operation of law (statute or case law) in favor of landlords




b.  Code doesn’t define LL lien ( 9109, Comment 10 is helpful 





1.  Article 9 seeks to exclude real estate type transactions and statutory liens 



from its scope






a.  LL liens arise out of real property law (LL/tenant law) and they 





are either statutory or judicial.  



2.  Assignment of employee wages, salary or other compensation




a.  Federal and state law protects employees





1.  Employee wages cannot be assigned/used as collateral





2.  Rationale:  employees not in as good of a position to protect themselves 




b.  Important to understand that independent contractors are not similarly protected





1.  When an independent contractor does work for someone this 





creates an account receivable 






a.  Accounts receivable are freely alienable and Article 9 covers 





sale and collateral agreements of accounts receivable 






Ex.  P 271, facts indicate he is an independent insurance agent, 





which makes him an independent contractor



3.  Sale of an entire business, including accounts



4.  Assignment of accounts for collection only 9109(d)(5)




1.  How do we know if the sale is for the purpose of collection only: the key 



is that the accounts are in default




2.  The assignment of an account receivable can be hard to differentiate, but 



this exception is one where you know it when you see it



5.  Assignment of a single account for full or partial satisfaction of pre-existing debt 



9109(d)(7) 



6.  Assignment of a right to payment under a contract to an assignee that is also obligated to 


perform under the K (d)(6)




Ex.  B receives commission to paint a portrait of the mayor, but was too busy 



to perform.  With the mayor’s permission, B transferred the job to a new artist.  The 



new artist does not need to take Article 9 steps because B assigned her a right to 



payment under a contract that the new artist, as assignee, is obligated to perform 



under 



7.  Real property 




a.  Except for fixtures, real estate security interests are not covered by Art 9





Ex.  If you borrow money to buy a house and bank takes a trust deed 



b.  BUT, the lender may take the note or deed and sell them to someone else 



or use them as collateral for a loan





1.  This is a personal property transfer that would require filing/perfection





2.  if a security interest is taken in the notes secured by real property, 




that grants a security interest in the underlying mortgages 9203(g)





3.  if the security interest is perfected in the note which is a deed of 





trust, that also perfects the underlying mortgage 9308(e)





Ex.  ONB loans money to LLC, and takes as collateral their real property 




mortgages and accompanying promissory notes from borrowers.  What 




must ONB do to protect its interest in the collateral?  See above: s.i in 




notes= s.i. in the underlying interest, perfected s.i. in the notes = perfected 




s.i. in the underlying interest 



8.  Deposit accounts taken as original collateral in consumer transactions 




a.  BUT if the consumer account was used as collateral for a business transaction it 



is included in article 9’s scope





1.  Thus only CONSUMER transactions are excluded




b.  Consumer = “personal, family or household purposes”

Question 2:  If Article 9 Applies, Classify the Collateral 

1.  Important because Article 9 distinguishes perfection of collateral based on the type


a.  Goods can be classified in different ways depending on the use



Ex.  Mobile home.  Consumer good if you live there.  Equipment if trailers at a construction 


site.  And inventory if you sell them as a dealer.



Ex.  Professional pianists piano: Not consumer goods b/c it’s not his personal piano that he 


plays at a home.  Not being held for sale at a store, so not inventory.  Equipment because he 


uses it in his performances as a professional piano player. 



Morgan County Feeders: longhorn cattle used on recreational cattle drive.  One was sold, 


and the lender claimed a security in the cattle so the buyer can’t take free of the interest.  


Buyer says they are a buyer in the ordinary course of business of inventory and thus it came 


free and clear of the interest.  Issue: is the cattle inventory or equipment? (note: not farm 


products b/c debtor wasn’t engaging in a farm operation).  Court characterizes the cattle as 


equipment since recreational cattle drive, not for sale as part of dealership or used short term 


in the business operations.  Shows how collateral can be characterized several ways. 


b.  Can be sometimes arguable what the collateral is



1.  In this case, treat the collateral in all the ways you can and perfect accordingly

2.  When Classification Occurs


a.  Classification is made at the time the interest is created



1.  If the goods subsequently change use, it doesn’t matter 


b.  Secured party has the right to rely on debtor’s statements regarding their intended use of the 
property 


Troupe: family buys tractor and tells seller its going to be for personal, household purposes.  
If 
consumer, attached at the time of transaction. If not, needed to be perfected.  Bk trustee seeks to 
avoid the unperfected lien and get the tractor.  Can the secured party rely on debtors statement on 
how they will use the goods?  Holding: yes, the secured party can rely on the 
debtors 
statement for how the goods will be used and the collateral is classified at this time.

3.  Types of collateral 9102(a)


Tangible Property


a.  Consumer



1. (23):  goods that are used or bought for use primarily for personal, family, or household 


purposes.

b.  Equipment 



1.  (33): goods other than inventory, farm products or consumer goods




a.  Generally thought of as the durable assets of a business that they are not selling 



to people




b.  If something cannot fit into any other category, it is equipment



Ex.  Curtains lawyer uses in office is equipment.  If he then takes them home they don’t 


subsequently become consumer goods because goods classified at the time the interest was 


made. 


c.  Farm products 



1.  (34): goods, other than standing timber, with respect to which the debtor is engaged in 

a farming operation and which are:




a.  Crops grown, growing, or to be grown, including:





1.  Crops produced on trees, vines, and bushes; and





2.  Aquatic goods produced in aquacultural operations;




b.  Livestock, born or unborn, including aquatic goods produced in aquacultural 



operations




c.  Supplies used or produced in a farming operation; or




d.  Products of crops or livestock in their un-manufactured states.




Ex.  Not a tractor b/c this is equipment, but would include chicken 
(livestock) or 



manure from the dairy herd (product of livestock)


d.  Inventory 



1.  (48): goods, other than farm products, which are either:




a.  Are leased by a person as lessor




b.  Are held by a person for sale or lease or to be furnished under a K of service




c.  Are furnished by a person under a contract of service




d.  Consist of raw materials, work in process, or materials used or consumed in a 



business.





1.  Materials used and consumed in a business applies to short term 




items that get used up in a short period of time in producing a product or 




providing a service (Ex. Pencils used in a business)






a.  Compare to Equipment:  fixed assets, long period of use

Intangible Property 


a.   Account( first want to see if the intangible property can fit into definition of account



1.  (2):  A right to payment of a monetary obligation whether or not earned by a performance 




a.  Most common is where there is money owed for goods being sold and for 



services rendered




Ex.  Newspaper carrier’s rights to payments for papers already delivered and 



the newspaper carrier’s right to payment for papers to be delivered in the future 




Ex.   right to sue for breach of contract





a.  why: account is a right to payment of a monetary obligation, and a seller 




of goods has a right to payment.  This is the same as saying a party has a 




right to sue for a breach of K.  This makes it an account.  (Hull says 




unclear, but this is his assessment)



2.  Includes health care insurance receivables




a.  (46): an interest in or claim under a policy of insurance which is a right to 



payment of a monetary obligation for health-care goods or services provided.





Ex.  When hospital treats patients they sign paperwork authorizing 
the 




hospital to seek payment from their health insurance coverage provider.  




The hospital’s right to payment from the health care providers based on the 




patients’ treatment plans is an account receivable.  




b.  9-109(d)(8): Article 9 does not generally apply to the assignment of insurance 



policy rights





1.  Health care insurance receivables are an exception b/c these are viewed 




as an increasingly valuable asset




3. Includes rights to payment arising out of the use of a credit or charge card or information 


contained on or for use with the card (a)(2)(vii)




Ex.  Credit card company’s right to receive payment from customers for their use of 


the credit cards issued to the customers by the company.


b.  General Intangibles ( next step if not an account.  Considered a catchall.  Some 
exclusions. 



1.  (42) Included:  payment intangibles, software, any personal property including things in 


action




a. Payment intangible:  general intangible where the principle obligation is monetary 





1.  Classic example:  A loaned nephew 5k with an oral agreement that he 




would repay the money the following year.  She can assign the collateral 




b/c it’s a payment intangible.  It’s not an account because its just borrowing 




money, and the only obligation is the payment of money.





2.  Tort claims reduced to settlement






a.  Only obligation is on the part of the tortfeasor to pay money






b.  This is where the tort claim is settled, not reduced to judgment







NOTE:  if an account receivable was sued on, the 







assignment of that right is covered by article 9 




b.  General Intangible Examples





1.  Liquor license, right to return a security deposit to a landlord b/c the LL 




has an obligation to pay the tenant money (remember: not a payment 




intangible b/c the LL’s principle obligation to the tenant isn’t the return of 




the deposit/payment)



2.  (42) Excluded: accounts, chattel paper, commercial tort claims, deposit accounts 



documents, goods, instruments, investment property, letter-of-credit rights, letters of 


credit, money, and oil, gas, or other minerals before extraction. 


c.  Commercial Tort Claims are Excluded from General Intangibles



1.  Code has a historic dislike for tort claims and generally precludes assignment




Ex. Personal injury( right to sue someone for negligence arising out of a car 



accident



2.  Exception: Commercial Tort Claims




1.  a claim arising in tort with respect to which the claimant is an organization or 



individual and the claim arose during the profession and doesn’t include damages 



for personal injury





Ex. Tortious interference w/ contract, Right to sue a corporation for 




wooing away a trusted employee




2.  These claims can be assigned

Question 3:  Has a Security Interest Been Created?

Two most important docs of the secured transaction: Security Agreement and Financing Statement

1. Security Agreement 


a.  Document creating a security interest between the parties to a transaction

b.  Debtor must have authenticated a security agreement describing the collateral unless collateral 
under possession or control of secured party. 9203



1.  Important because this is the operative document that tells us what the collateral is, 


whereas the financing statement puts the creditors on notice



2.  Debtor usually retains possession of the collateral, which means that a written 


security agreement describing the collateral and signed by the debtor is normally 


needed

c.  Collateral description 9108



1.  Must reasonably identify what is described 9108(a)




a.  Ways to reasonably identify collateral 9108(b)





1.  Specific listing





2.  Category






1.  Whether categorical descriptions of inventory or accounts 





receivable extends to after acquired inventory/accounts after 





is left to state law contract interpretation 







a.  NOTE: parties can include after acquired clauses 






in security agreements








1.  This deals with situations where after acquired 







has not been expressly secured







b.  If a security agreement does provide for after acquired 






property, a financing statement omitting the after acquired 






designation and stating only the category of property is 






sufficient for perfection




3.  As a type of collateral defined in the UCC





4.  Quantity





5.  Computational or allocational formula or procedure





6.  Any other objectively determinable method of identification 




b.  9108(c):  Super-generic description of collateral is not sufficient





1.  Examples: “all the debtor’s assets,” “all debtor’s personal 





property”




c.  The security agreement requires minimum precision of categories 






1.  Some specificity, but not a lot





2.  Drafters concerned that security agreements would be so broad 




that they wouldn’t accurately reflect the agreement b/w the parties 





Ex.  P owned store, gets loan from Bank, which takes security interest in 




“all inventory, accounts receivable, equipment, instruments, general 




intangibles, and personal property.”  Bank files takes possession of the 




jewelry.  Loans debtor jewelry for the night.  Are they still secured?  




Description of personal property in the financing statement was not 




sufficient to perfect them for jewelry, but they took possession which meant 



financing statement wasn’t requirement.  But once they let debtor take it 




overnight, they needed a filing since no longer in possession.  Thus while 




taken out they are not perfected with regards to the jewelry.  



d.  “Consumer goods” is not a sufficient description in a consumer 




transaction or consumer goods transaction. 9108(e)(2)





1.  Cannot have after acquired property clause in consumer good 




transactions 9204(b)





2.  EXCEPTION 9204(b)(1): consumer goods that are accessions that




debtor acquires an interest in within ten days after the secured party gives 




value






a.  Accession: goods physically united with other goods where the 





identity of the original goods is not lost 






Ex.  Secured party gave value around Aug 4, and the machine was 





bought Oct 11, this is outside the period for after acquired 






consumer goods

d.  Debtor must sign the security agreement 



1.  See definition of debtor below 


e.  Security agreement must provide for a security interest. 9102(a)(73)



1.  Courts say this requires “granting” language



2.  Reserving title in goods effectively reserves a security interest in the goods




Ex. Conditional sales contract (these are a security agreement and chattel paper).  F 



bought a new computer on conditional sales K where he agreed title would remain 



w/ store until computer paid for in full.  K described the computer.  Even though the 


K didn’t mention a security interest explicitly, it was sufficient b/c conditional sales 



K.


f.  Only items described in the security agreement can be perfected by the financing 
statement 9203


g.  Security agreements can be drafted to ensure that a particular piece of property is included in the 
security agreement



1.  Ex.  “All equipment including but not limited to abacus 12”




a.  Protects against another creditor claim that abacus 12 isn’t equipment 



h.  Blank space in the security agreement



1.  Definition of agreement 1201(b)(3): agreement as distinguished from contract means the 


bargain of the parties in fact, as found in their language or inferred from other circumstances, 

including course of performance, course of dealing, or usage of trade as provided in Section 


1303




a.  Security agreement is an agreement that provides for a security interest, and 



should we be able to look at everything to figure this out




b.  Ultimately all sorts of information should come in to prove this was a security



agreement 

2.  Perfection of the Security Interest (Financing statement UCC 1


a.  Document most commonly used for perfection 



1.  note: no signature of debtor needed


b.  Designed to put the world on notice of an interest in a security agreement


c.  Financing statement issues



1.  Who is the debtor? 




a.  Definition 9102(a)(28)





1.  Person with an interest in the collateral, other than a security interest or 




other lien (whether or not the obligor)






a.  Practically this means the person that owns the collateral






Ex.  R needs collateral for a loan, and asks brother D to use 





D’s boat as collateral.  D owns the collateral so he is the debtor.  D 





also needs to sign the security agreement and the financing 





statement must be filed in hi name.







2.  Seller of accounts, chattel paper, payment intangibles or promissory 




notes





3.  Consignee





4.  Obligor is the person obligated to pay the debt, but this is not always the 




debtor, since being the debtor depends on having an interest in collateral.




b. Financing statements indexed under the debtor’s name 9503





1.  Individual debtor = individual name even if they do business under 




(d/b/a) under another name






a.  Doesn’t say what is meant by an “individual name”





2.  Organization = name of debtor in public records where organized






a.  Usually more than one person, not a sole proprietor doing 





business not in partnership or corporate form





3.  Partnership = name of partnership 




c.  Filing statement ineffective if debtor’s name seriously misleading 9506(b)





1.  Incorrect name under 9503 is NOT seriously misleading if someone 




searching under the correct name, using the standard search logic of the 




office, would find the financing statement filed 9506(c)





2.  Examples of seriously misleading






a.  Bryan Hull filed as B. Money






b.  Michael A. Irwin filed as Mike Irwin







1.  Precision of the name is left open under current 






law, and depends on the search logic of the office





3.  Case law varies on what constitutes seriously misleading






Pankratz: man’s name spelled Rodger, and the statement was 





filed as Roger.  Holding: ineffective filing b/c the search 






logic in Kansas was so literal that the misfiled name wouldn’t 





come up under a search 






Host: the right name was K.W.M. but the statement was filed 





KWM w/o periods and it didn’t come up in the search. Held: 





seriously misleading.






Erwin: correct name should not be interpreted so narrowly, it 





could mean something other than the birth certificate.  If 






people know him as Mike Irwin you should search under this 





name (other courts haven’t been so generous)





4.  Should search the debtor’s names in the record, see if they come up.  If 




not, creditor should re-file.  




d.  Name of the debtor, not the address, is what matters for identification of 




the debtor in the financing statement





1.  Address is just to identify who the debtors are, and it doesn’t need 




to be accurate.





2.  There can be an effective financing statement w/o the correct address





Grabowski:  12/31/98.  BofA files financing statement listing debtors as 




”Ronald and Trenna Grabowski” at 12047 State Highway #37, Benton 




Illinois 62812.  This is the address of their farm equipment business, not 




their farm.  Collateral is describes as equipment.  01/18/2000, South Pointe 




Bank files a financing statement listing debtors as “Ronald and Trenna 




Grabowski” at P.O. Box 38, Dubois, Illinois 62831.  Collateral described as 



JD 925 Flex Platform, JD 4630 Tractor, JD 630 Disk 28 1998.  Priority 




dispute between BofA and SPB.  Did BofA’s description of “all 





equipment” in financing statement include equipment in the farm, or just 




the equipment in the business address listed on the statement.  Holding: 




address of the debtor on the financing statement is NOT party of the 




collateral description.  Because there was no error in BofA’s financing 




statement, SPB should have inquired further as to whether BofA had an 




interest in the farm equipment (on notice) and they are not subordinated.



2.  What happens when the debtor changes name, business structure? 9507




a.  Name Change





1.  If debtor changes name and it becomes seriously misleading, the 




secured party does not have to refile if they filed the security interest 




before the name change or within 4 months after the name change 9507(c).






a.  If no refilling, the financing statement only perfects collateral 





acquired by the debtor before or within 4 months after the name 





change. Comment 4







1.  Rationale:  can only have a security interest in 







things debtor has a right in







Ex.  If a security interest is in “inventory now existing and 






after acquired,” creditor will have to refile for inventory 






obtained by debtor after 4 months after the name change.  






b.  Creditor has to refile to perfect a security interest in any 





collateral acquired after the 4 months.  Comment 4.







1.  Burden on creditor to file an amendment to financing 






statement if they are concerned about the collateral 







2.  Also puts burden on secured parties to ask about 






prior names before extending credit




b.  Business Structure Change 





1.  One business sells its assets to another






a.  Original, filed financing statement is effective with regards to 





collateral sold, exchanged, etc 9507(a)







1.  No refilling with new name necessary






b.  Original financing statement does not reach collateral 






acquired by the purchasing company after purchase of the 






original company






Ex.  LNB financing statement for accounts of A.  V buys A.  





LNB remains perfected with the original accounts, but V is a 





different entity and LNB does not obtain an interest in their 





accounts with a new security agreement and filing.  






Comment 3 9507(a)





2.  Merger (changes the debtors business structure and a new entity 




emerges)






a.  Financing statement is effective with respect to collateral 





acquired before the merger and four months after






b.  Financing statement not effective to perfect a security 






interest in collateral acquired more than four months after the 





merger, unless a new statement is filed.







1.  Secured party must file a new financing statement 






with the new debtor’s name, to ensure the financing 






statement is effective against new debtor





3.  Debtor remains the same, but original secured party assigns the 





collateral to another party






a.  The assignee is perfected as to Debtor’s creditors without 





filing







1.  But the new secured party might want to file an 






amendment that they are the new secured party 






b.  The assignee is not perfected as to Assignor’s (original 






secured party’s) creditors without further steps







1. Assignee must refile to be protected against the 







assignee’s creditors 



3.  What happens when collateral is sold? 9507, 9315



4.  How should the collateral be described? 9504, 9108




a.  Financing statement sufficient if 9504: 





a.  A description of the collateral pursuant to 9108, or





b.  An indication that the financing covers all assets or all personal property 




b.  Generalized descriptions are OK





Ex.  “all personal property debtor now owns or ever hopes to own 





between now and the world of the world or his death, whichever 





occurs first.”





Ex.  “Various equipment, see attached list” but list never attached.  





This is sufficient for notice.




c.  Designed for inquiry notice, not precise notice




d.  Financing statement cannot perfect an item that is not described in the 




security agreement 9203





Ex.  Security agreement said “machinery, equipment, furniture and 





fixtures.  Financing statement included these and inventory and 





accounts.  Because the security agreement did not mention the 





inventory and accounts, the security interest did not attach to these 





items.  Thus, they cannot be perfected by the filing statement.  





Doesn’t matter that this is the arrangement parties intended.





5.  Where should the financing statement be filed? 9501

3.  Attachment of the security interest


a.  When the security interest is created, it is attached (attachment and creation are synonyms)



1.  Attachment means the agreement is enforceable between the debtor and the secured party




a.  If debtor defaults, then the secured party can foreclose




b.  If no one else involved, no perfection is needed



2.  filing the financing statement does not impact attachment of the security interest


b.  Requirements for attachment (creation) of a security interest



1.  Security agreement describing the collateral authenticated by the debtor or secured party 


has possession or control of the collateral pursuant to the agreement




a.  Remember: debtor usually has possession, thus usually writing required



2.  Secured party must have given value, AND




a.  1204 definition of value: in return for any consideration to support a simple K





1.  only when consideration is given, is value given





2.  Examples: money, irrevocable commitment



3.  Debtor has rights in the collateral or power to transfer rights 




a.  UCC does not give much guidance for what is considered rights




b.  Goods held for approval by a buyer do not create an interest in the buyer that 



allows those goods to be reachable by a secured party of the buyer (ex. Party with 



an interest in all the inventory and equipment).  2-326(1), (2).




c.  Debtor has rights in goods when they are identified to the Contract





Ex.  Store gives s.i. in all current and after acquired inventory. 





Creditor gets inventory that existed at that time.  Store had prior K w/ 




manufacturer that it paid in advance of March 30th delivery date.  On 




March 15th, manufacturer packs the goods and marks them for 





shipment to the store.  Store has rights in goods on March 15th. 




d.  Outright ownership is not required to have sufficient rights in the 




collateral to create a security interest 





Border State Bank: J and A have an agreement that A will take care 




of cattle owned by J.  K provides that cattle are considered owned by 




J, and offspring sold under J farm names, and J and A would split he 




proceeds from sale of the cattle for an agreed %.  A goes to B and 




borrows money and as collateral puts up all rights and interest in 




livestock then owned and after acquired.  A cant take care of all the 




cattle, gives them back to J except for some calves sold by A via a 




livestock exchange and they are aware of B’s security interest.  They 




issue a check to J anyways, for 119,000 believing that B’s security 




interest did not reach the calves b/c the calves are J’s not A’s.  J gives 



A 19k for proceeds from the cattle.  Holding: A didn’t need to own 




the calves to have an interest in them sufficient to grant a security 




interest.  A had a right to the proceeds of the sale of the cattle.  Even 




though the exact amount he would obtain was uncertain, the right to 




obtain some money is valuable.  When the cattle seller handed the 




money to J, some of that was going to A, and the bank should be able 



to go after that as proceeds in which they had a security interest.




e.  Delayed attachment





1.  Debtors can delay the attachment of collateral to a security 




interest, however there must be an agreement expressly postponing 




the time of attachment. (“clear expression” required)




In re Howell:  T agrees to sell rice to B under H’s name b/c B wouldn’t do 



business with T, but H wouldn’t sell on credit.  F has perfected security 



interest in H’s accounts receivable.  Letter of credit issued in transaction 



names H as beneficiary.  H’s accounts show that B owes them money, and H 


owes money to T.  H files for bk before letter matures.  T and F both claim 



an interest in the letter of credit, T as beneficial owner and F as secured party 


with an interest in the accounts.  Holding: T was the owner and entitled to 



the proceeds, even though H was the beneficiary.  It doesn’t matter whether 



F had a security interest in the account, because H didn’t have rights in the 



letter of credit to begin with.  The court holds that F did not rely because it 



gave the loan before the transaction between T and H occurred.  If F had 



extended credit looking at the books there would be reliance.



4.  Date of attachment is the latest date of all three of the above elements to occur 


with respect to that collateral




a.  Must see when each piece of collateral attaches individually

4.  Perfection of the Security Interest 


a.  Perfected security interest is good against the world 



1.  Security interest must be created before perfection is proper


b.  Classify the Collateral


c.  Is the security interest purchase money 9103


d.  Can the security interest be perfected by



1.  Possession (Pledge) 9312, 9313




a.  Secured party agrees that they will hold onto the collateral pending 



payment of the loan




b. You can perfect a security interest in documents by taking 
possession of 



them, and this perfects a security interest in the underlying goods 9312(c)





1.  A security interest in the goods may be perfected by perfecting a 




security interest in the document





2.  Security interest perfected in the document takes priority over 




subsequent perfected documents in those goods






a.  In the warehouse situation below, the possession of the 





warehouse receipt would have been sufficient for perfection 





of that receipt and the underlying goods if the warehouse had 





not been a sham, but because there was no actual possession 





of the goods due to the sham, possession of the document 





could not perfect the goods b/c the goods were not in 






possession.




c.  9313, Comment 3:  agency principles apply to perfection by possession 





1.  Agent of the secured party = actual possession





2.  Agent of the secured party and debtor = does not necessarily 




defeat possession






a.  Possession can be defeated when:







1.  Agent in possession is so closely connect to or 






controlled by the debtor, that the debtor has retained 






effective possession, even though the agent may have 





agreed to take possession on behalf of the secured 






party







Ex.  K borrows money from F, F keeps collateral in 






warehouse.  F hires K’s janitor as its warehouse 






custodian.  F paid M one dollar and he received a 






normal paycheck from K.  This would be possession 






if it was a normal warehouse situation, but the 






warehouse here is a sham b/c the person supervising 






the warehouse is only getting paid 1 dollar by 







company and is really an employee of the debtor.  






Here, it looks like M has too much control by the 






debtor to be in charge and constitute possession.  





3.  The debtor cannot be an agent of the secured party for the 





purposes of taking possession






a.  Common situation where there is a 3rd person holding 





possession of collateral is an escrow type of arrangement 




d.  Goods or documents possessed by the secured party can be temporarily 



made available to the debtor for 20 days without requiring the secured party 



to file if: 9312(f)





1.  (f)(1): debtor takes the goods for ultimate sale or exchange 





2.  (f)(2): dealing w/ them in a manner preliminary to the sale or 




exchange (loading, unloading, shipping, processing, manufacturing, 




etc).






Ex.  Debtor takes the goods to clean them and then returns 





them to storage.  Although there might be a technical 






argument under F2, there must be a legitimate reason for 





getting the goods back and this problem is not clear.





Takeaway: debtor cannot just get the goods for any old reason




e.  Warehouse holding goods for a debtor is liable for loss or damages to the 



goods for a failure to exercise reasonable care to the goods (negligence 



standard).  7204(1) 





1.  Unclear whether this applies to a slipshod warehouse operation, or 



rather situations where a warehouse operator doesn’t maintain the 




warehouse and it goes up in flames






a.  prob applies to the latter case, but you would argue both



2.  Temporarily without doing anything 9312




a.  Party can have perfected security before possession to the extent that new 



value is given and the interest arises under authenticated security agreement, 



they have 20 days before possession where they can be temporarily perfected





Ex.  K pledged 36 notes to N.  The parties signed a security 





agreement, and N took possession of the notes.  K asked for a note 





back to present to a customer for payment.  K forgot about the note, 




and filed for bk 4 months later.  N had a perfected interest in all of 





them b/c these are documents which possession is sufficient for 





perfection.  The documents that were turned over were only 





perfected for 20 days after turned over, and more than 20 days lapsed 




before bk was filed.  With respect to turned over promissory notes 





they are unperfected, but the rest remain perfected.




b.  Usually used in letter of credit transactions where documents are in transit




c.  Bank must receive possession of the document w/in 20 days or they must 



file




d.  Don’t want to rely on this for very long b/c there is a secret lien problem during 



this time



3.  Control 9314




a.  Perfection by control takes priority over a party with a conflicting security 



interest that perfected by filing




a.  Mandatory 9312(b)





1.  Deposit account as original collateral (unless proceeds) 






a.  Secured parties can take direct security interests in deposit 





accounts( NOT for consumer accounts for consumer debts






b.  Security interest held by the bank where the deposit 






account is maintained has priority over conflicting security 





interest unless it is perfected by control




2.  Letter of credit rights






a.  Definition: independent obligation on the part of the 





bank upon presentation of certain documents (e.g. 






inspection certificate)







1.  Common in sale of goods transactions






b.  Exception:  Letter of credit as a supporting obligation 





9308(d)




b.  Permissive (can file or take by control)





1.  Investment property






a.  includes securities and securities entitlements 






a.  Although permissive, perfection by control is safer because it 





takes priority over someone who perfected by filing 9328





2.  electronic chattel paper & electronic documents of title. 9314






a.  don’t need to know for exam




c.  How to take control: 9104– 9107





1.  Investment property 9106 (SP wants s.i. in securities)






a.  Usually held with a 3rd party in a brokerage account







1.  3rd party is called securities intermediary






b.  8106 (d) 







1. Brokerage company and debtor must acquiesce to 






the secured party being able to sell the security entitlement








a.  “Control agreement” between debtor, secured 







party, and the securities intermediary







 

b.  Requires at a minimum that the securities 







intermediary grant the secured party the 








ability to sell the stock, and additional 








security if they request 







2. Secured party becomes the entitlement holder








a.  Stock moved into an account of the 







secured party (safest way to go)






c.  Two parties perfected by control, first in time takes priority 





9328(2)(b)(ii) 






d.  Security interest of the security intermediary in a customer 





account takes priority over perfection by control 9328(3)







1.  This means that brokerage firm w/ account will win







2.  Rationale:  brokerage taking a security interest in 






the securities of the customer is a PMSI b/c brokerage 






loans them money to allow debtor to buy the stock  





2.  Deposit Accounts 9104 (3 methods)






a.  Being the bank where the acct is maintained






b.  Debtor and bank w/ account agree to comply with instructions 





of the secured party without further consent of the debtor






c. Secured party becomes a customer of the bank w/ respect 





to the deposit account over which it has a security interest







1.  Secured party either sets up an account where the 






debtor’s funds are transferred, or they put their name 






on debtor’s account







2.  Safest way is to become a customer of the bank or 






have the debtor move their money to your bank





3.  Letters of Credit 9107






a.  9107:  Control though assignment of rights (proceeds) in 





the letter of credit 







1.  Assignment requires consent of the issuing bank







2.  Can still assign w/o consent, but there is only control to 






the extent that bank doesn’t have the ability to consent 






b.  Consent to assignment of proceeds of a letter of credit 






cannot be withheld unreasonably 5114







1.  BUT, the bank does not have to recognize the 






assignment until it consents 







2.  Also, bank under no obligation to give its consent, 






it just cannot be unreasonably withheld 






c.  Perfection of a security interest in collateral also perfects a 





security interest in the supporting obligation 9308(d)







1.  Thus, a secured party can perfect the security 







interest (for example, in an account receivable), and 






this will perfect the security interest and the letter of credit  







2.  Letter of credit is a supporting obligation where it 






supports the payment/performance of another 







obligation 9102(a)(77)








a.  P 330: payment/performance of an account 







3.  Risk of perfecting s.i. by filing is that the secured 






party may lose to someone who is able to perfect the 






letter of credit by control (control beats filing)







4.  To find out what the collateral is that the letter of 






credit is supporting, look to the agreement between 






the parties 








Ex.  CW gets letter of credit from FU, who is 







going to buy 10,000 computers from CW.  







This underlying obligation is an account 








receivable.  Perfection of the account 








receivable (by filing), will also perfect the 







letter of credit 






d. bank cannot restrict the ability of the debtor to assign 






proceeds in letter of credit or rights under the letter of credit 





(bank can refuse to recognize assignments, but they cannot 





prevent the perfection of a security interest).  9409







1.  Thus a bank can put restrictions on assignment in 






the letter of credit, but under Article 9 these 







restrictions do not mean that the beneficiary under a 






letter of credit cannot grant a security interest in the 






proceeds (e.g. assign for perfection by control), it is 






just that the bank does not have to honor it, and can 






just pay the original beneficiary according to the 







terms of the letter of credit








a.  Letter of credit cannot restrict assignment 







and require bank’s consent if it would impair 







perfection of a security interest in the letter of 







credit or cause a default under the K








b.  If ineffective under (a) but effective under 







other law (e.g. 9308)



4.  Automatic 9309




a.  Secured party doesn’t have to do anything at all





b.  PMSI 9309(1):  PMSI in consumer goods is automatically perfected





1.  Even if PMSI, still have to file if non-consumer goods





2.  PMSI: value given so that the debtor can obtain the collateral 





3.  Either seller extends credit or bank lends money





4.  Where collateral is obtained before the bank lends debtor the money






a.  Case by case, courts draw the line, want to show that lender 





really enabled debtor to obtain the collateral






b.  If the agreement between the lender and debtor is in place 





before the collateral is obtain, it appears more likely that they 





enabled the purchase even if they gave value after the collateral 





acquired







Ex.  F buys rug for office from P and makes a down-






payment.  To finance the rest of the installment payments, 






F borrowed money from N, giving it a security interest in 






the rug.  F already obtained the collateral on an unsecured 






basis from P.  If you buy a loan on unsecured credit and 






then subsequently get a new loan to pay for the collateral 






using secured credit, its not purchase money.







General Electric Capital:  Debtor used other money 






to buy cars, and then got reimbursed from the 







creditor.  The court holds that the reimbursement was 






purchase money b/c the reimbursement occurred 







closely between acquisition and purchase. Also, the 






acquisition of the cars would not have happened but 






for the lender.  If it were not for the lender being in 






the picture as part of an existing arrangement, the 






transaction would not have happened.






Difference:  N agreement to provide credit was not in 






place at the time F made the decision to purchase the 






rug, but in the case the PMSP, was already in the 







picture at the time the Mercedes were purchased.  If it 






were not for the lender being in the picture as part of 






an existing arrangement, the transaction would not 






have happened





c.  EXCEPTION: Cars





d.  Purchase money lenders are favored under the law 





e.  Purchase money lenders (that are not sellers extending credit) can 




protect 
themselves against a buyer’s misuse of funds by making the 




check payable to the debtor and the seller of goods, or only to the 





seller, requiring indorsement by both to be deposited by the bank 3110(d)






a.  If bank cashes, they are on the hook 





f. Refinancing of a purchase money security interest 






1.  Non consumer goods







a.  Dual status 9103(f): to the extent that the loan was 






purchase money when refinanced, it stays purchase money 








1.  Payments apportioned between the 








purchase money and non purchase money 







debt depending on the 9103 formula






2.  Consumer goods







a.  Drafters left it up to the courts: dual status, 







transformation 
(consumer friendly), case by case








1.  Transformation rule: Refinancing destroys 







purchase money b/c debtor already has 








collateral so there is no way for a refinancing 







to be purchase money b/c the loan is not 







designed to obtain the collateral








2.  Case by case approach (In Re Short)









1.  Examine circumstances to see 








whether there is still a purchase 








money security interest










a.  if repeated refinancings, at 









some point the transactions are 








no longer purchase money 








In Re Short:  6/20/92 Credit extended to 







debtor purchase furniture.  PMSI in furniture 







granted.  Loan assigned to finance company.  







Debtors made no payments on this loan (as 







permitted by the loan).  7/16/93 Furniture 







loan consolidated with other loan.  Disclosure 






statement indicates that collateral includes 







“continued purchase money security interest” 







in furniture together with other items.  Debtor 







files bk, made one partial and one full 








payment on the consolidated loan.  Did the 







refinancing destroy the purchase money 







aspect of the original loan?  Refin did not 







destroy because no payments were really 







made on the furniture.  






3.  Payments allocated using first in, first out







a.  First debt is paid first




g.  Assignment of accounts or payment intangibles which does not transfer a 



significant part of the debtors/assignors accounts or payment intangibles 



9309(2)





1.  Two tests: secured party can prevail if it can prove either:






a. Insignificant % of the debtors accounts (Code)






b. Casual and isolated assignment (Commentary)







1.  focus on whether the secured party is in the 






business of taking assignments of accounts for 






payment 






In re Wood: debtor and secured party were friends and 





lawyers.  Secured party loans friend 10k, he makes no 





payments, and debtor assigns proceeds of litigation in 





contingency cases.  SP doesn’t file and D files for bk, and D 





tries to avoid it b/c unperfected.  (Note: if this was a transfer 





of only one account for a pre existing debt, Art 9 would not 





apply.  However, 2 accounts were assigned).  SP cannot 





show insignificant %, but the court says it is casual and 





isolated b/c the Sp is not in the business of taking account 





assignments AND just because the secured part is a lawyer, 





doesn’t mean that he should know there is a need to file 





financing statements.




h.  Sale of Promissory notes 9309(4)





1.  So long transaction structured as an actual sale of the promissory 




notes, rather than a sale where the notes are used as collateral, buyer 




protected from sellers bk trustee





2.  BUT if promissory note is used as collateral for a loan then must 




file



5.  Filing 9308 (key section)




a.  This is the default rule, pretty much always have to file except in the 



above circumstances 




b.  File a UCC 1 Financing statement with the Sec. of State office





1.  First secured party does not bear the risk of loss where the SOS 




does not properly index, loses materials or improperly terminates the 




financing statement





2.  Once a secured party does what they need to do with filing, you 




are good, and screw-ups will affect sub parties and SOS office




c.  Duration of financing statement





1.  Effective for 5 years 9515(a)





2.  Can only file a continuation statement within 6 months of the 




expiration 9515






a.  Continuation statements filed early are ineffective





3.  Security interest lapses on expiration 9515(c)






a.  if a security interest lapses, it is deemed never to have 





been perfected as against a purchaser of the collateral for 





value.







1.  1201(b)(30) definition of purchaser includes 






someone who takes by sale, discount, negotiation, 






mortgage, pledge, lien, security interest, issue or re 






issue, gift or any other voluntary transaction creating 






an interest in property. 






b.  If you blow continuation statement, you can re perfect, but 




you will go in line behind the other perfected secured parties







c.  lawyer must file continuation statement or advise the 





client of the necessity of doing so





4.  Debtor’s can insist that creditors file termination statements when 




debtors have paid off the goods 9513






a.  If this isn’t done by the creditor, debtor can file an 






amendment which has the effect of a termination statement or 




sue for damages (slander) 9509




d.  Bogus financing statements





1.  Secured party has a duty to send a termination statement when 




the secured party receives an authenticated demand from the 




debtor 9513






a.  within 20 days after the creditor receives the demand or 





else creditor liable for actual and statutory damages 





2.  Debtor is authorized to file termination statement if s.p. 





wrongfully refuses to file one. 









a.  Must state that it is filed by Debtor. 9509(d). 





3.  Debtor may file correction statement. 9518





4.  In any event, financing statement remains on file until 1 year 




after lapse. 9519(g).





5.  Debtor may sue wrongful filer for damages. 9625





6.  Debtor may seek to clear title or seek criminal prosecution 




outside of Art 9. 9518, Comment 3.


d. Perfection also perfects a supporting obligation 9308(d)



Ex.  If you perfect underlying interest (account) you also perfect the supporting 


obligation (surety agreement to pay) 9308(d)

e.  Choice of Law in multistate transactions: which state’s law governs perfection, the 
effect of perfection, and priority?



( A security agreement can have a choice of law provision, which will govern 


some of the rights of the parties, but it cannot affect the above questions



1.  Is the transaction described in 9302– 9306?




a.  If so, use rules from the appropriate section.




b. 302: agricultural liens, 303: cert of title goods, 304: deposit accounts, 305: 


investment property, 306: letter of credit rights


2.  Otherwise, use 9301




a.  Perfection = location of the debtor





1.  Creditor should file in the Jdx where debtor is located 9301(1)





2.  Rules for location 9307






a.  Individual = principal residence






b. Other organization (partnerships) – place of business, if 





more than one place of business, chief executive office







1.  From the outside looking in, where would you 






think the debtor is located (when in doubt, file in 






both)








Ex.  Debtor has store in NJ, and do 








paperwork at their home offices in MD.  







Although chief executive office is in MD, NJ 






would be chief place of business (retail 







outlet, deals w/ public, what people would 







identify.











c.  Organization registered under the laws of a state 






(corporation) = state of incorporation 






d. If location outside U.S. – foreign jurisdiction only if it 





has filing system, otherwise D.C.




b.  Effect of Perfection and Priority = location of the collateral





1.  While tangible negotiable documents, goods, instruments, 




money or tangible chattel paper is located in a jurisdiction, the law 




of that jurisdiction governs the effect of perfection and priority 




9301(3)






a.  Thus, a secured creditor will file where the debtor is 





located, but the laws of the Jdx where collateral is located 





will determine the effect of the lien and its priority 



3.  Where the law does not affect the perfection, effect of perfection, or priority,  


use 1301 general choice of law provisions



a.  When a transaction bears a reasonable relation to this state and another 



state, the parties can agree in the security agreement to choice of law so long 



as they pick a reasonable jx. 1301(b)





Ex. Txaction in CA, cannot pick law of Iraq




b. If no agreement: the UCC applies to transactions bearing an appropriate 



relation to the state.  1301(d)





1.  In an ongoing litigation, courts will ask whether they should use 




their Jxs UCC or law, or another jxs UCC or law






a.  UCC approach: appropriate relation test






b.  Courts commonly use: significant relationship test




c.  Common 1301 issue:  is the security agreement enforceable between the 



parties (law is not a perfection/priority issue, but a security interest issue)





1.  General choice of law for security interest = location of the 




collateral






a.  Restatemnt of conflict of laws: state where the security 





interest is located is the state w/ the most signif. relationship 





when assessing the effectiveness of a security interest 





Ex.  M lives in WY, boat in OH.  OH law says that whenever 




consumer has paid more than 75% of a debt secured by consumer 




goods, the creditor’s security interest automatically is stripped from 




the consumer goods.  WY does not have such a rule.  Which law 




applies?  The lien stripping law effects the enforceability of the 




security interest, rather than perfection or priority.  Because security 




interest issue, look to general choice of law 1301, and then 





restatement conflict of laws probably applies.  




4.  Debtor moves




a.  Creditor has 4 month grace period to refile, in the new jx, unless under the 


old jxs state law the perfection would have ceased sooner 9316(a)





1.  It’s the shorter of 4 months or how long the security interest is 




effective in the old state



5.  Collateral moves




a.  creditor has a 1 year grace period to refile





Ex.  law firm merges and moves states, new firm assumes the debts 




b.  Theory: collateral is viewed as moving between debtors, and debtor 



happens to be in a different jx




c.  This an exception to the rule that you don’t need to refile when collateral 



changes hands( must refile when it changes hands and moves jxs



6.  Same rules of lapse apply when the debtor and creditor move




a.  if a party doesn’t re-perfect within the grace period, the order of priorities 



can change 


f.  Certificate of Title



1.  “Pink slip” indicating ownership of property 




a.  9102(a)(10):  the only kind of certificate of ownership we are dealing 



with, are those of the laws where the state in question require the security 



interest to be noted on the certificate of title in order for the security interest 



to obtain priority over rights of a lien creditor 





1.  lender would note on the pink slip where there is a security 




interest 



2.  Law of State Issuing Certificate Governs Perfection, Effect of Perfection or 


Non-perfection and Priority Until New Certificate Issued 9303(c)



a.  Doesn’t matter where the person is from or where they live 





Ex.  If Indiana was the issuer, the certificate of title was noted 




properly and perfected properly, then Indiana law applies.



3. When New Certificate Issued 




a.  Security interest under old certificate remains perfected under law of 



former state subject to defeat by purchaser for value (including secured 



parties) unless secured party properly re-perfects on the earlier of 4 



months or the time when the security interest would have become 




unperfected under the law of the old jx 9316(e)(1) & (2)





1.  however, the secured party can lose to an innocent buyer 




under 9337 during the period (so best to re-perfect quickly)




b.  Subject to defeat by certain buyers under 9337





1. If a security interest in goods is perfected in another jurisdiction, 



and this State issues a certificate of title that does not show that the 



goods are subject to the security interest or contain a statement that 



they may be subject to security interests not shown on the 





certificate, the buyer of goods takes free and clear of the security 




interest so long as the buyer is not a person in the business of 




selling goods of that kind.






a.  Consumers are generally protected by this provision, but 





the dealership and secured party are not protected when an 





innocent buyer takes 




c.  Move from non-title state to title state, and doesn’t register





1.  Debtor has to get a certificate of title in the second state and 




creditor their lien noted on it and four months 




d. Move from title state to a non-title state, and doesn’t register





1.  Certificate of title still good, and security interest is still perfected



Metzger: new cert of title was erroneously issued and someone wound up 



buying the car and relying on the new cert of title w/ no evidence of the lien.  


Creditor argued that security interest remained perfected, and the buyer 



bought subject to that interest.  Holding: 9337 is the more specific statute 



(cannon of stat interp: if you have a broad statute, this governs over the non 



specific ones) re this fact pattern, and it governs.  Thus this trumps 




9316(e)(1) and (2).  What should a secured party do: hold on to the pink slip 



and hope that no one messes up and issues another one.

PRIORITY CONTESTS

( Golden Rule of Article 9: 9201(a): if an Art 9 secured party is claiming interest in collateral, they will win unless you can point to a rule in the UCC that says otherwise 

1.  Unsecured creditor v. secured party


a.  Secured party will win 9201

2.  Lien creditor v. Unperfected Secured Party


a.  Lien Creditor (bk trustee) wins 9317



1.  9317(a): unperfected security interest subordinate to the rights of a lien creditor




a.  Lien creditor: acquired property by levy, writ of attachment or writ of execution, 



assignee for benefit of creditors, a trustee in Bk, or a receiver in equity





1.  If a party files Bk before the interest is perfected, this can be avoided by 




the Bk trustee 

b. Exceptions for PMSP 9317(e) vs. Gap Lien Creditor




1.  Gap lien creditor:  rights arose between the time that the PMSP security interest 


attaches and is filed (this is likely in the 20 day grace period window)



2.  PMSP wins if they file within 20 days after the debtor receives the collateral

3.  Bankruptcy trustee v. Secured Party


a.  Strong Arm 544



1.  gives the bk trustee the power of a lien creditor that can avoid unperfected 


security interests. 




a.  Applies to all security interests that are unperfected before filing




b.  Perfection immediately before debtor files is okay (can be avoided as a 



preference, but not using strong arm)




c.  If another law allows for delayed perfection, then the security interest 



is not defeated if obtained before filing





Ex.  PMSP loans 10k the day before petition filed.  PSMP doesn’t 




file until after petition filed.  Because 9317 gives the PMSP a 20 




day grace period to perfect with relation back, the trustee will not 




defeat this creditor.   


b.  Ability to avoid preferences under BC 547



Issue Spotting:  Creation or perfection of s.i. w/in 90 days or a year, or debtor 


paying off a debt during insolvency period


1.  Elements of a Preference




a.  Transfer





1. Creation of a security interest is a transfer of a property right that 




is avoidable as a preference






a.  Not a transfer until the debtor has rights in the collateral




2.  When transfer occurs: Delayed Perfection 547(e)(2)






a.  Perfected w/in 30 days of creation =Date of transfer






b.  Perfected after 30 days = Date of perfection 






c.  Never Perfected = immediately post petition





3.  Definition of perfection in the bk code: defers to state law (e)(1) 




and (e)(2)






a.  When the interest is transferred or perfected pursuant to 





the UCC or state real property law







UCC: financing statement







Real property: trust deed w/ country recorder



b.  For benefit of C




c.  For antecedent debt





1.  Not a transfer for new value: the debt is not incurred at the same time 




the interest or payment is made or created. 




d.  While D is insolvent




e.  On or w/in 90 days before filing petition (1 yr. for "insiders")




f.  Enables C to get more than in liquidation





1.  Never applies to over-secured secured creditors, since they will get 




paid in full out of their collateral






a.  If there is collateral to cover the debt (equal or more) it 
doesn’t 





matter how much the secured party is paid during the preference 





period (unless an under-secured creditor and paid more)


2.  Exceptions 547(c)( If preference, is it unavoidable under 547(c)?




a.  Contemporaneous exchange for new value (c)(1)





1.  Intended to be a contemporaneous exchange for new value





2.  Actually a substantially contemporaneous exchange 






a.  s.i. must be sub. contemp. w/ extension of credit







1.  45 days is too long, looking for a situation where 






shortly after an extension of credit an agreement is signed 




b.  Ordinary course of business (c)(2)





1.  Routine payments by a debtor to service a loan are not preferential




c.  Purchase Money Security Interests (c)(3)





1.  To the extent such security interest secured new value that was






a.  Given at or after the signing of a security agreement that 





contains a description of the collateral 






b.  Give by or on behalf of the secured party under such 






agreement 






c.  Given to enable the debtor to acquire the collateral






d.  Actually used by the debtor to acquire the collateral






e.  Perfected on or before 30 days after debtor receives 






possession






Ex. 11/1 – PNB loans Kermit $1,000 for banjo, Kermit signs 





s.a. (PMSI).  11/15 – Kermit buys banjo.  12/5 – PNB files f.s. 





12/6 – Kermit files for bankruptcy.  The transfer was when the 





banjo is purchased b/c s.i. doesn’t attach until rights in the 






collateral and perfected 30 days after




d.  Subsequent advance for new value (c)(4)





1.  Cannot avoid a transfer to or for the benefit of a creditor to the extent 




that the creditor gave new value to or for the debtor






Ex.  Early 2013 D borrows $1k from Bank.  9/25/13 D pays 





$500.  10/4/13 D borrows another $300, gives s.i. in swords 





(unperfected).  11/8/13 D files bk.  The swords are unperfected, 





and avoided using strong arm.  The transfer of 500 is for an 





antecedent debt and for the benefit of a creditor, and it qualifies as 





a preference.  However, the creditor then advances 300.  Thus, 





because the creditor gave some of the debtor’s 500$ payment back 





in the form of new value, that payment is only avoided by $200.  







NOTE:  If s.i. in the swords is perfected, then 547(c)(4) 






doesn’t apply because the party has the s.i. in collateral 




e.  Inventory and accounts acquired under a floating lien are only avoided to the 



extent that debtor improved its position during the 90 day period (c)(5)





1.  Each new piece of inventory or new account receivable acquired is a 




transfer






Ex.
3/1 Debt= 20,000, Inventory = 8,000








5/28 Debt=20,000, Inventory= 20,000( bk filed







( the initial loan on 3/1 is outside preference period, but 






to the degree that interim loans between 3/1 and 5/28 that 






were w/in the preference period improved the debtor’s 






position, those will be avoided





Ex. 
5/1 Debt= 20,000 Inventory= 12,000 







5/28 Debt=20,000, Inventory= 20,000( bk filed







( 8k in improvement from 5/1 to 5/28




2.  Application






a.  Increases in the value of inventory during the 90 day period are 





not a preference







1.  This does not hurt the unsecureds






b.  Increases in the value of the inventory due to debtor using its 





own cash to acquire additional inventory is a preference 





3.  Must be a preference first (cannot improve your position without 




qualifying as a preference)






a.  Payments to an over-secured, secured creditor will not improve 





that creditor’s position because they would be entitled to full 





payment anyways







1.  Thus this would not meet the last element of a 







preference






Smith: creditor received lots of payments during 90-day 





period.  Inventory was worth less.  Holding: during the 90-





day period, the trustee was unable to meet its burden to show 





that at the time the payment made, the secured creditor was 





under-secured.  Value of collateral was equal to the amount 





of the debt at all relevant times.  Even though transfers and 





payments were made, those payments did not improve the 





creditors position as if the debtor had just been liquidate





4.  Burden on the trustee to show improvement of position

c.  Ability to avoid fraudulent transfers under BC 548



1.  Two Types




a.  Actual intent to hinder, delay and defraud creditors, or 




b.  the insolvent debtor doesn’t exchange for reasonably equivalent value



2.  If there is a legitimate debt owed by the debtor to the transferee, it is hard to say there is a 


fraudulent transfer




a.  If transfer is made on account of a legitimate antecedent debt, value has been 



given and not necessarily fraudulent




b.  Even if debtor transfers more than the antecedent debt, the transferee is only 



entitled to the amount of the debt so it wont matter




c.  Could be avoidable as a preference 




d.  However, if the transfer of a legitimate debt is done to hinder, delay or 



defraud creditors, then it will be fraudulent





Ex.  Insiders paying certain creditors.  Even though a legitimate debt 




was owed, the insider was trying to cheat the secured creditor that the 



insider knew had not perfected.  Thus paying a legitimate debt to 




cheat other creditors

4.  Perfected Secured Party v. Unperfected secured party


a.  Perfected secured party wins 9322

5.  Perfected secured party v. Perfected secured party


a.  First to file or perfect wins 9322



1.  Does not matter when the security agreement was entered into (can be entered 


into before or after perfection, but that does not change priorities)



2.  If a secured party files a financing statement before obtaining a security 


agreement, a subsequent secured party can demand a release of the financing 


statement by the debtor where there is no commitment on the part of the secured 


party (e.g. security agreement)




a.  Thus when the subsequent secured party files financing statement and 



gives credit to the debtor, they can get the financing statement terminated 



by the debtor


b.  A secured party’s knowledge of previous transactions is irrelevant for determining priority


c.  Future advance clauses in a security agreement protect subsequent advances of value, and 

do not require the secured party to re-file




1.  If the original security agreement has a future advance clause, the original 



financing statement, so long as it is still good, will cover the secured party through 


any future transaction



2.  The original financing statement is also good if a new security agreement is filed 

for the future advance 




Ex.  Security agreement provides that interest covers all inventory of the 



debtor including all future advances of whatever kind




Ex.  FNB loans money & perfects security interest in inventory.  SSB loans 



money to same debtor and also perfects security interest in inventory,  D 



pays off FNB; no termination statement filed.  FNB extends additional 



credit, obtains new security agreement, does not file a new financing 




statement.  FNB has priority, they don’t need a new financing statement b/c 



they are the first to file and perfect.  So long as original security agreement 



has a future advance clause, or there is a new security agreement, the original 


financing statement is okay.


d.  If one of the secured parties is paid off, the debtor can demand that a termination 
statement be filed 



1.  If debtor doesn’t, the other secured party can hold debtor liable for damages 


and file its own termination statement



2.  But assuming no termination of the original fin statement, any subsequent 


security agreements will be covered by the financing statement 


e.  Perfected secured parties include those who perfect by pledge (possession)



1.  SP1 perfects by possession (thus no need to file) and SP2 later perfects by 


filing a financing statement( SP1 wins




a.  Possessory situations also do not require a signed security agreement 



2.  Perfection is good so long as possession is retained 9313(d)




a.  Exception: secured party remains perfected where they release of the 



collateral for ultimate sale or exchange 9312(f)




b.  Otherwise, temporary release of possession makes party unperfected




c.  Where release of possession is contemplated, the secured party should 



get a security agreement and file a financing statement first





1.  The secured party would remain continuously perfected, 




without lapse, because a security interest is perfected continuously 



if it is originally perfected by one method under Art 9 and is later 




perfected by another method, without an intermediate period 




where it is unperfected 9308(c)






a.  Subsequent filing w/o lapse “relates back” to the initial 





date of perfection (however perfection was originally 





achieved under Art 9)


f.  The validity and reach of future advance clauses (dragnet clauses “security agreement secures 
everything ever owed and to be owed by the debtor to the creditor) is left to 
contract interpretation 



1.  In a consumer case, these clauses are often unconscionable and commonly struck 


down by consumer protection laws




a.  These clauses only arise in commercial transactions since they are 



typically struck in consumer cases


2.  Article 9 defers to courts: Rejects use of any particular analysis, and that it is a 


question of the parties’ intent




a.  Some courts will still use relatedness, others will not( ultimately up to 



the courts to decide what they want to use




Wollin (relatedness).  Debtors had car loans secured by the cars w/ dragnet 




clauses in them, and they had separate credit card transactions.  Issue: Are the credit 



card transactions also secured by the collateral?  Court uses relatedness analysis, 



saying it is appropriate to look at whether the advances were similar to the car loans.  


Not appropriate to categorize them as all consumer transactions in a relatedness test, 


must look more specifically at what is going on.  Holding:  Car loan is a more 



formal transaction and debtor understands that the car secures the loan.  Credit card 



transaction is less formal and you wont necessarily think those debts are secured by 



collateral. Any extensions of credit before the security agreement was signed, must 



be specifically referenced in the new security agreement to be secured.  Any 



extensions of credit afterwards, must be more of a formal arrangement like the one 



that gave rise to the security agreement to be secured.  Relatedness 
analysis is really 


where there is more sophisticated transactions




Ex.  Two separate transactions with different banks, one for commercial 



cattle sales, one for consumer credit card purchases.  Both banks use dragnet 



clauses.  The two banks merge, and loan officer of the new bank insists that 



the cattle also protect the credit card interests.  Although dragnet clause and 



although the UCC rebukes using a categorical tests for analysis, his actions 



are very different in nature (consumer and commercial), and by signing 



security agreement for collateral, he is signing for that entity and not for the 



obligations incurred with the visa card.  When the banks merge, it is not right 


to say that dragnet clause can be interpreted include obligations at some 



other entity at the time the agreement was made.  He intentionally avoided 



the cross collateralization when he entered into both agreements, so cannot 



thwart that intent on a merger.

g.  Examples



1.  SP 1 files.  SP 2 files and perfects.  SP 1 perfects:  SP 1 wins as first to file



2.  SP 1 perfects by possession.  SP 2 files and perfects.  SP 1 wins because it 


perfected before SP 2 filed

6.  Buyers v. secured parties


a.  Secured party's argument: s.i. follows the collateral into hands of buyer. 9201 & 9315


b.  Buyer's possible arguments:



1.  Buyers in the Ordinary Course of Business 1201(b)(9), 9320.




a.  Requirements

· (d) 2502(1) fil in A and B

· only applies where buyer has a special property

· 2501: special property if goods identified to the K

· only identified to the K if the goods were put aside specially for her

· buyer here might just have a claim in bk for the amount back

· if this is a situation

· assuming identified to the K, is it a (1)(a) or (1)(b) case

· (1)(b)we don’t know if bk happened w/ in 10 days of the first installment 

· how often does seller bc insolvent w/in ten days of first installment

· (1)(a): applicable 

· buyer can come into the store with the rest of the money and they are then entitled to the TV

· it the TV has been laid out for her (identified to the K), she has a right to it

· can be buyers in ordinary course





1.  Buyer in the ordinary course of the seller’s business (buying the 



seller’s inventory in a routine way)






a.  Focus is on the buyer’s of the inventory






b.  If a 3rd party is financing the buyer’s of inventory, they 





must ask themselves whether the buyers are in the ordinary 





course of business







FNB: Creditor is financing the inventory of a business 





(“floorplan financing”), here a Ford car dealership.  






Some dealership employees go to a bank and get 






financing to purchase the cars off the lot for less than 






they are worth.  Bank didn’t always perfect the 






interest.  Cars are left on the lot for others to buy.  






Fight between FNB and Ford Motor over priority in 






the cars.  FNB claims they were financing buyers in 






the ordinary course of business, and thus Ford’s 






interest no longer attaches to those goods.  Ford 






claims that the buyers knew too much to be ordinary 






course.  Holding: they knew they were violating the 






security agreement b/c they bought for less than the 






retail price, and they knew that they were double 






financing items of inventory.  B/c the buyers were not 





buyers in the ordinary course, the lender that 







extended credit to them was not either.  FNB still has 






a security interest, but it’s subordinate to Ford, and 






FNB only has recourse against the individuals.






c.  Can be a buyer in the ordinary course of used goods( not 




just limited to new goods




2.  Buyer does not buy in bulk or take the goods as security for 




satisfaction of a pre-existing debt






a.  Buyer in Bulk







1.  a buyer in the ordinary course can make large 






purchases without being excluded as a “bulk buyer” 





( have to distinguish 






b.  Satisfaction of Pre-Existing Debt







1.  Buyer in ordinary course does not include 






someone who took the goods for total or partial 






satisfaction of a money debt







2.  This means the sale has to be for NEW VALUE







3.  Policy: these transactions do not create proceeds 






to replace inventory with and the security interest is 






decreased 







Ex.  S, car dealer, owes H 5k in past due insurance 






premiums.  H came to buy car from S and S gave H 






a check for 5k, and H immediately indorsed it back 






to S when he say a car he wanted to buy.  NOT in 






the ordinary course, in satisfaction of pre-existing 






debt.







Ex.  If S gave H a check for 5k, and H deposits and 






writes a check for 5k to S for the car.  Whether this 






is new value boils down to whether this is a purchase 






for new value or in satisfaction of a pre-existing debt.  





This is still probably an extinguishment of pre 






existing debt since buyers classically in the ordinary 






course of business do not wheel and deal like this




3.  Buys from someone in the business of selling goods of that kind 



(meaning, inventory)






a.  Classic example: buyer of inventory from a store






b.  Garage Sale Exception 9320(b), Comment 5







1.  Buyers can take free and clear even those selling 






goods at a garage sale are not technically in the 






business of selling goods of the kind. 







2.  Requirements








a.  Consumer goods in the hands of the seller 







and the buyer








b.  Security interest is perfected 







3.  Secured party can go after the proceeds but a slim 






chance of finding them 







Ex.  R has s.i. in W’s equipment.  W is ice cream 






truck.  F offers to buy a machine from W to make ice 






cream for family.  W defaults in payments and R 






repossess.  F has to turn machine over b/c not a buyer 





in ordinary course, since W is in business of selling 






ice cream, not machines.  No garage sale exception 






b/c these goods were commercial goods in the hands 






of the seller.




4.  Buys in good faith and without knowledge that the purchase is 




in violation of another’s ownership right or security interest 






a.  Knowledge







1.  Must know that the sale violates the terms of the 






security agreement, mere knowledge of the security 






interest is insufficient to prevent sale free and clear






b.  Good Faith







1.  Again, buyer cannot know sale violates the security 






agreement 







2.  Liquidation Sales:  a liquidation sale in itself does not 





prevent a buyer from being in the ordinary course of 






business 








a.  Some buyers at liquidation sales could 







know too much and have the appearance of 







hiding assets, this would be bad faith







3.  Example of bad faith:  TV purchased for 10cents 







4.  “Know it when you see it” Test







5.  A buyer is acting in a way that will hurt the secured 






party is often a tip-off







International Harvester: G buyers tractors from dealer 






who sells tractors manu’d by IH.  IH has s.i. in tractors. 






Bill of sale says that G traded in tractors for new tractors, 






and G didn’t.  G sells tractors for a profit, and IH sues G to 





get the profits.  If G took subject to IH’s security interest: 






conversion.  If G took free and clear: he gets the money. G 





says he’s an ordinary course buyer b/c he was buying 






inventory from a dealer.  PROBLEM: G knew that the 






dealer was defrauding the secured party by saying there 






was a trade in when there wasn’t.  Dealer is trying to hide 






the proceeds from the sale so that when G sells for a profit, 





he gives them to the dealer and they hide from IH.  Bad 






faith.




5.  Does not buy farm products from a person engaged in farming 




operations





6.  The seller’s creditor must part w/ possession 






a.  If the seller’s creditor never parts with possession, then 





the buyer does not take free and clear 9320(e)







Ex.  D sells fabric to M, who sells to T.  D makes K 






w/ M to sell, and M makes K w/ T and T pays M.  D 






is currently in possession and M files bk.  D is protected 






because they are in possession of the goods.  T has a bk 






claim against M for the money it retained.  T should have 






ensured M had possession before buying.  




7.  The competing security interest must be one created by the buyer’s seller



2.  Buyers of instruments, securities and chattel paper 9330, 9331




a.  Buyers of instruments that are holders in due course prevail over a security 



interest 





1.  Even if the secured party files a financing statement, under the 




3302 filing does not constitute notice for a HIDC






Ex.  W pledged 50 notes to C for a loan.  W asks for them 





back for payment, and C gives them.  W then sells notes at 





discount to ONB, who was a bona fide purchaser for value 





w/o knowledge of C’s interest.  ONB prevails as HIDC. 



3.  Buyers not in ordinary course 9320, 9317




a.  9317(b): protects buyers outside the ordinary course who give value 




and receive the collateral (delivery) without knowledge of the prior 




security interest and before the security interest is perfected





1.  Does not apply to a secured party





2.  If a buyer didn’t know about the prior security interest and they 




give value before it is perfected, they take free and clear 





3.  Where PMSP, the secured party still has a 20 day grace period to file






Ex.  4/2 Singer buys stereo equipment; SP has pmsi.  4/8 





Singer sells equipment to used stereo store. No knowledge of 





s.i.  4/10 SP files.  SP has superior claim since there is a 20-





day grace period.  Thus the sale was not free and clear. 



b.  Secured party consents to the sale free and clear of the security interest 





1.  Consenting to the sale (knowledge and approval) alone is not 





sufficient, it must be consent to the sale free and clear 






a.  Secured party can consent to a sale and hold on to a security 





interest 




c.  9320 only protects buyers from security interests created by the buyer’s seller





1.  Problem usually arises with non-certificate of title goods b/c 





innocent buyers in certificate of title are usually protected under 





9337





Ex.  H buy boat, BNB is PMSP.  H sells to O, O promises to pay.  




O never pays, sells to B, who are innocent buyers.  BNB can 




repossess the boat from B’s because the security interest was not 




created by O, who is B buyer’s seller.  




d.  Entrusting of goods to a merchant that deals in goods of that kind gives 


the merchant power to transfer the goods free of any interest of the 




entruster to a buyer in the ordinary course of business 2403(2)





1.  Entrusting defined 2403(3):  includes delivery and acquiescence 




in the retention of possession, regardless of any condition 





expressed between the parties






a.  9320, Comment 3, Example 2:  a secured party can also be 




an entruster if they know that goods have been sent 






somewhere and they acquiesce by allowing the possession to 





take place







1.  Acquiescence in retention allows the buyer to take 






free and clear






Ex.  H’s are subject to BNB’s security interest, so the best 





B’s can get are H’s rights which are subject to the security 





interest.  If BNB knew that H delivered the boat to O (a 





merchant who deals in goods of that kind) and BNB does not 





try and claim the boat, does B have a better argument?  Can 





argue that b/c entrusting includes acquiescence to possession, 




that BNB entrusted and the goods can be sold free and clear. 




e.  Parties that take w/ knowledge of the security interest cannot claim a 



breach of warranty 2312(1)(b) 


4.  Buyers of farm products [federal food security act, 7 USC 1631]




a.  9320(a):  buyer does not take free and clear when buying farm products 



from a person engaged in farming operations





1.  These transactions are not covered by Article 9





2.  Courts were uncomfortable with the exclusion of farm goods from 



the code (see Clovis)






Clovis: the lender had knowledge that the sales violated the 





security agreement, and the lender acquiesced in the proceeds 




going to the debtor, which constituted a waiver of the 






security interest in the goods sold 




b.  Federal Food Security Act( Reverses the UCC Rule





1.  Buyers in the ordinary course of business and commission 




merchant (auctioneer), take free of security interests






a.  Unless they receive notice






b.  Buyer’s knowledge under FSA does not prevent them 





from taking free and clear 







1.  All that matters is whether there was a buyer in the 





ordinary course of business ( these parties take free 






even if there is a perfected security interest and the 






buyer knows about it 







2.  Unlike the UCC, it doesn’t matter that the buyer 






knows that they are violating a security interest 








a.  Thus FSA grants broader protection to 







buyers than the UCC does





2.  Exceptions (must pay off s.p.  to take free)






a.  biocob or commission merchant receives specified 





notice of security interest w/in 1 year before purchase 





(seller is required to give secured party a list of buyers and 





commission merchants)







1.  seller that does not give the notices will receive a 





15% penalty








a.  the penalty goes to the government, not 







the secured party 








b. Pg. 920, P 340







2.  Once a buyer receives notice from a secured 






party that proceeds to be remitted to them, they can 






be liable for conversion where this is not done








Farm Credit: Farmer switches dairies.  







Secured party had arrangement with old dairy 






that the dairy would remit some sales to 







secured party.  New dairy wont do this unless 







debtor executes an assignment of rights to the 







secured party.  Did the secured party give the 







New Dairy notice in a timely manner? 







Holding: notice given was sufficient under the 






statute.  Debtor was not required to assign 







proceeds under FSA as the New Dairy 







requested, but only required to give notice.  







However, the secured party gave notice after 







some of the sales of milk between the seller 







and the New Dairy.  The court held that to the 






extent that the New Dairy paid the farmer 







directly before notice it was ok, but once 







dairy received notice, they made a mistake in 







paying farmer and not the secured party, and 







can be liable for conversion for remitting 







proceeds to debtor and not secured party. 





b.  State establishes filing system pursuant to which buyers 





register, special financing statements are filed by s.p., and 





buyer receives list of secured parties who are financing 





debtor or buyer fails to register
7.  Sellers v. secured parties
8.  Purchase Money Secured Party vs. Non-Purchase Money Secured Party 


a.  PSMP has priority over a conflicting security interest in the same goods or proceeds if 
the PMSI filed within 20 days after the debtor receives possession of the collateral 
9324(a)



1.  20 day grace period to file and have priority over a non-PMSP that is already 


in existence at the time of filing




a.  Thus PMSP can prevail over anyone who perfects in the 20 day 



window, so long as the PMSP perfects within the window



2.  Doesn’t apply to PMSP in inventory and livestock



Ex.  Security agreement for furniture in clubhouse (equipment PMSP rules apply).  


PMSP signs agreement for 2k in credit on June 8 and goods delivered that day.  


Previous perfected security agreement in favor of SNB contains after acquired 


property clause for all the company’s equipment.  PMSP didn’t file a financing 


statement.  On June 10, PMSP wins.  On June 30, SNB wins.


b.  Grace period begins to run when debtor has an interest in collateral that another security 

interest can attach to( e.g. the goods become collateral



1.  Grace period begins to run when the debtor receives collateral ( possession of 


the collateral, not owning title, gives the debtor a sufficient interest in the collateral 


for the security interest to attach, and for the 20 day period to begin running 




Galleon: Seller accidentally ships goods to debtors and sends an invoice, 



when it was supposed to be paid in cash first and wasn’t.  The debtor has a 



secured creditor who foreclosed on equipment, and seller claims interest in it 


b/c it hasn’t been paid for yet, and the debtor had no rights in the collateral to 


which a security interest could attach.  Holding: because the seller sent the 



invoice “net 30 days,” the seller became an unsecured creditor, selling the 



equipment to the debtor on credit, and the debtor had sufficient rights in the 



equipment so the secured parties claim could attach to it.  Court suggests that 


the seller of goods should have filed a financing statement and entered into a 



security agreement to protect itself against the other creditor and if it did that 



in the grace period it would have.





a.  UCC 2403:  A person w/ voidable title has power to transfer a 




good title to a good faith purchaser for value 






Galleon:  Once goods were shipped, it had voidable title and 





could grant the security interest. So the problem arose for the 





seller when the goods were shipped.



2.  Although 20-day period runs when debtor receives collateral, there is no 



collateral until the debtor decides to purchase 




a.  No need to file until the debtor decides to become a debtor by purchasing 



the collateral




Ex.  H leased rake to F for 6 mos. w/ understanding that F would be given 



the option to purchase at any time during that period.  Lease was called “sale 


on approval.”  F’s equipment was subject to a preexisting security interest in 



all of F’s equipment.  3 mos. later F buys rake, H files f.s. next day. Decision 


to purchase makes it collateral


c.  UCC says that if a seller retains title (conditional sales K) they are a PMSP and a security 
interest has to be filed unless the goods are consumer goods



1.  Some courts hold that buyers do not have rights in collateral until paid for in full, 


but UCC disagrees 




Ex.  Seller of goods, A, sells dog (equipment b/c watchdog for a store) to V, 



buyer.  A retains title to dog pending full payment of the price (PMSP- 



conditional sales contract- the retention of title by unpaid seller of goods is 



just a retention of a security interest).  LNB has a security interest in all the 



goods of the store.  Thus, the bank has priority b/c A didn’t file

9.  PMSP vs. Non-PMSP in Inventory 


a.  PMSP wins if 9324(b):



1.  PMSI perfected at time debtor receives possession of collateral



2.  Notification given to prior filed secured parties




a.  Exception: notice not required where debtor never receives possession 



of the collateral. 9324 Comments





Kunkel: entity was running a feed lot, and the debtor was financing 




the cattle at the lot but the cattle remained in the possession of the 




feed lot who was PMSP.  A Non PSMP claimed interest in the cattle 




and said they got no notice in debtor’s interest (element 2 not 





satisfied).  Because debtor never received possession, notice not 




required.


3.  Notice indicates intent to acquire security interest and describes inventory; and



4.  Notice received by secured party w/in 5 years before debtor receives possession



Ex. M has s.i. in H’s clothing inventory.  H contracts to buy clothing from P and P 


takes a PMSI in those clothes on Dec. 10.  Dec 11, P writes M to inform them of the 


sale, M protests but does nothing.  P filed on Dec. 11.  Goods delivered Dec. 12.   P 


has priority because P filed (perfected) and gave notice.  P doesn’t have s.i. on 


accounts if H chooses to sell the inventory on account.  

b.  Sale of inventory creates cash, chattel paper and priority extends to cash at the time the 

inventory is sold 



1.  PMSI priority does not extend to accounts receivable created from the sale of 



inventory (e.g. inventory sold on 30 days financing) 




a.  Secured parties taking s.i. in inventory also rely on the accounts 





receivable when extending the credit.  Because it is hard to differentiate 




accounts of PM inventory and non-PM inventory, the s.i. of the PMSP does 



not extend to accounts 





1.  Rules for accounts are first to file or perfect 




b.  The reliance of secured parties is why drafters limited the priority of a 




PMSP to the inventory itself but not the accounts




c.  Non-PMSP can limit the ability of the debtor to enter into these 
arrangements 



via the security agreement 


c.  Why special rules for inventory:  those taking a security interest in inventory rely on after 


acquired inventory, and they need a heads up if there is PMSP out there that is supplying some of the 
inventory b/c they need to know what there collateral is


d.  Notice is good for 5 years (coincides with the duration of a financing statement)



1.  Thus a PMSP can continue selling goods to the debtor for five years after notice and 


filing


e.  PMSI for collateral prevails over PMSI to secure enabling loan



1.  Seller financing the collateral is preferred over a 3rd party giving an enabling loan


f.  PMSP rules apply to consignments b/c consignments are within the scope of Art 9 unless 
an 
exception applies



1.  Exceptions are:




a.  Consignee is generally known by creditors to sell the goods of others




b.  Consumer goods (before delivered and $$ amount?) but no facts here to 




really indicate that one way or the other

10.  Secured party vs. Lessee of Collateral 2A-307 & 9321


a.  Must ask first if it is actually a dispute between a lessee and a secured party or two secured 
parties



1.  If a lease is really a disguised security interest, then these rules do not apply 





a.  If this is the case, the first to file and perfect will win (secured party rules)


b.  Sale and leaseback arrangements 



1.  2A-308: if the purchaser bought for value and in good faith, then the sale and lease back 


arrangement is in good faith and not intended to defraud creditors 

c.  Lessee of collateral takes subject to a security interest already in place by the lessor’s 
creditor 2A-307(3)



1.  Regardless of the timing of perfection 



2.  EXCEPTION:  leases in the ordinary course of business from someone in the business of 


leasing those goods 2A-306
11.  Lessor vs. Secured party of Lessee 2A307


a.  2A 307(1): secured party of a lessee takes subject to the leasehold



1.  This means that the lessor prevails over a secured creditor of the lessee

12.  Secured Party vs. Buyer of collateral w/Art. 2 Security Interest 2711(3), 9110


a.  Buyers with a right to revoke or reject the contract get a security interest in the goods 

until they get their money back from the seller 2711(3)



1.  The buyer must remain in possession of the goods to keep their s.i. 9110




a.  Once the goods go back to the original debtor, the debtor’s secured party gets 



their security interest back



2.  Applies to sales outside the ordinary course of business 



3.  Secured party can go after the proceeds, but they might be gone



4.  Right to revoke/reject: breach of warranty or any other breach of K or sale



Ex.  J is traveling salesman, and bought luggage to carry his samples from A, who reserved a 

security interest in the luggage and filed a financing statement.  J then sold all his samples 


and the luggage to M by lying that the luggage was genuine alligator.  M revoked acceptance 

sin the goods and claimed a security interest in the luggage until J returned the money.  
13.  Unpaid Seller vs. Secured Party of Buyer – 2403, 2702 (un-amended version of Art 2)


a.  Unpaid seller of goods can reclaim the goods within a reasonable amount of time



1.  Time Limits 2707(2): difference is whether buyer has misrepresented solvency




a.  No representation by the buyer regarding solvency: 10 day limitation on 




reclamation




b.  Yes misrepresentation by the buyer regarding their solvency: 10 day limitation 



does not apply


b.  Successful reclamation of goods precludes all other remedies w/ respect to them



1.  once the goods are reclaimed, the seller has no additional remedies



2.  E.g. unpaid seller cannot sue the buyer for shipping costs 2702(3)


c.  Secured Party of the Buyer vs. Unpaid Seller:  Secured Party Wins via 2403(1)



1.  Secured party is considered a purchaser of the buyer’s goods (collateral), which 



includes goods acquired by the buyer/debtor by an unpaid seller of goods 




a.  Voidable Title 2403(1): purchaser acquires right to the extent of the rights 



of the seller’s or transferor’s of the goods





1.  Thus, someone who buys goods only gets what the seller had to give, 




and the buyer buys subject to these rights, and is able to transfer them to the 



secured party 




Arlco:  the secured party is a good faith purchaser for value from the buyer, 
and if a 



buyer has voidable title from the seller, then that the secured party can get good title.  


Although this favors the secured party that hasn’t given anything over the unpaid 



seller of goods who parted with the goods, giving the seller priority for reclamation 



would convert their unsecured claim into a secured claim.



2.  Seller could protect itself by getting a PMSI under 9234b


d.  If the secured party of the buyer encourages the unpaid seller of goods to ship goods, the 
secured 
party could be liable for unjust enrichment



1.  the secured party is be required to give the unsecured party the money that it received in 


the amount of a increase in the value of collateral 



Ex.  ONB perfected s.i. on F cattle.  ONB decided to foreclose, but before doing this it 


encouraged the unsecured seller of feed (it knew they were unsecured) to ship two more 


shipments.  Once cattle were healthy, it foreclosed.  Seller can recover the money owed for 


the feed used to increase the value of the collateral



Ex.  G shipped books to CBC, whose entire inventory was subject to a floating lien in favor 


of ONB.  G loses b/c unless ONB encouraged the shipment, they prevail.

14.  Holder of Statutory Lien vs. Secured Party 9109(d)(2), 933


a.  Art 9 does not typically deal with statutory liens except for agricultural liens


b.  Exception:  Possessory Lien (Mechanics Lien)



1.  9333(a)




1.  Lien secured payment or performance of an obligation for services or material 



furnished w/ respect to goods by a person in the ordinary course of a person’s 



business




2.  Which is created by statute or rule of law in favor of the person; and




3.  Effectiveness depends on the person’s possession of the goods 





a.  Person must have possession of the goods to prevail over the secured 




creditor 





b.  If the party does not have possession of the goods, must look to other 




law to see if the lien remains in place






1.  the priority contest is between and Art 9 secured party and a 





special interest lien created by a legislature, and this is not 






necessarily resolved by Art 9







a.  The secured party will probably win under state law



3.  Party with a possessory lien (e.g. a mechanic/garage) does not need to seek the consent of 

the secured party to do work on the collateral 




Why: Garage is enriching the secured party by fixing the car and increasing 



its value.  The law will favor the garage that is improving the collateral.



4.  When collateral is taken out of possession and returned, the state law that created 


the lien determines whether the lien of party in possession reattaches 

PRIORITIES IN FIXTURES

1.  Applicable law


a.  Pure personalty - Art 9 (things)


b.  Pure realty - real estate law (vacant lots, buildings)


c.  Fixtures - Art 9 & real estate law



1.  Hybrid of both: something that is covered by Art 9 and real estate law




a.  contest between someone asserting Art 9 interest in a fixture and someone 



asserting the same interest under real property law



2.  Issue spot: something starts out as a good and then gets bolted down somewhere, you 


have to ask, is this a fixture now? ( Safest method is to treat it as both


d.  If a fixture, real estate law applies and a mortgage on real property works to perfect it

2.  Overview 9334


a.  Priority contest between someone asserting an interest in real estate (encumbrancer) and someone 
asserting Art 9 security interest in a fixture



1.  If priority between two secured parties, not a real estate, then 9334 doesn’t apply


b.  Issue spot: owner of real estate (other than debtor) and/or someone w/ real estate 

mortgage and someone else asserting s.i. in something that is arguably a fixture



c.  Fundamental q: is something a fixture? Generally its goods that become attached in some 
way to 
real estate



1.  Some jxs have laws that include as a fixture something that is readily removable



2.  Determining whether something is a fixture is a question of state law


d.  Can perfect a s.i. in a fixture by filing with the secretary of state 



1.  Protects against the bk trustee


e.  Fixture filing should be made when fighting w/ someone w/ a mortgage or an owner other than 
the debtor



1.  Fixture filing: financing statement with the county recorder that gets noted in the real 


property records and protects the secured party under 9334


f.  General rule:  real estate wins, but exceptions 

3.  Analysis


a.  Is good a "fixture" or is it going to become one? 9102(a)(41) & 9334(a)



1.  Definition 9102(a)(41): goods that have become so related to real property that an 


interest in them arises under real property law




a.  Fixtures start as goods initially, but then become so related to the real property 



that an interest in them arises under real property law








b.  Drafters defer to state real property law for the definition of fixture, states 



not uniform





c.  3 factors for whether property is a fixture George





1.  Whether the fixture is actually physically annexed to the realty





2.  Application or adoption to use or the purpose to which the fixture 




is being devoted






a.  Is the fixture used for the same thing as the real property?





3.  Intent to make a permanent accession to the freehold by the person 




affixing the good?






a.  Most important factor





George: debtor took the wheels off his mobile home, put it on 





cynderblocks, and applied for permit to build foundation.  This shows that 




he intended to make it a permanent accession to the land it is a fixture.  B/c 




a fixture: real estate law applies and the real property mortgage perfected 




the mobile home



2.  A security interest may be created or continued in fixtures 9334(a)




a.  Does not apply to ordinary building equipment, raw material incorporated into 


land (e.g. wood used in framing, cement used in the foundation)


b.  Has s.i. been perfected? 9501



1.  Perfect a s.i. in a fixture by filing a financing statement for Art 9




a.  9334(e)(3), Comment 9: filing a UCC financing statement with the secretary of 



state will protect the secured creditor against a lien creditor and a bk trustee, absent 



a fixture filing. 



2.  To protect the interest against real estate claimants, the secured party should file fixture 


filing




a.  Fixture filing: special type of financing statement that is recorded in the real 



property recorders office, and it protects the secured party against real and personal 



property secured parties 




b.  Risk that if you only record with the county recorder, the court will rule it’s not a 


fixture and thus you would be unperfected under Art 9



3.  Secured party can use a mortgage as a financing statement or fixture filing so long as 


9502(c) is met( if mortgage has what a fin. statement requires, it will perfect the fixture 


under Art 9 




a.  Record has to indicate goods and accts covered




b.  Goods are or are to become fixtures to the property described




c.  Record satisfies requirements for a financing statement





1.  Financing statement is sufficient if it provides the name of the debtor, 




the secured party or rep, and indicates the collateral covered by the 





financing statement



4.  Fixture financing statement is filed in the security of state, but a fixture filing is filed in 


the country recorder’s office 9501



5.  Fixture filing requirements 9502(b)




1.  indicate that it covers this type of collateral




2.  indicate that it is to be filed in the real property records





a.  this is the “technical statement” requirement: the point is to tip off the 




county recorder that this financing statement needs to be included in the 




real property records, so that this fin statement will pop up when people 




search with the real prop records 




3.  Provide a description of the real property sufficient to give constructive notice




4.  Provide name of record owner if not the debtor





a.  If filing a fixture filing, must find who owns the real property and 




make sure it’s actually reflected on the financing statement 





b.  a contract for sale stating that an item is not a fixture will not be 
upheld 




because there is no way for this to put 3rd parties on notice 





Lewiston:  Holder of real property mortgage vs. financer of installation 




units in the real property.  F.S. for units: lists debtor as grand beach inn in, 




but the owner of the reality is Will J. Dibiase.  K for sale says the units will 




not be fixtures.  Must look objectively to see whether as to the world there 




was an intent to affix the units permanently.  Holding: as to the world, it 




looks like they intend to have them attached permanently and they cannot 




rely on the K for sale.  Thus the fin statement must list the record owner of 




the property.  B/c AC financing didn’t make a proper fixture filing, it lost to 



the real property. 



6.  Construction mortgages vs. PMSP in fixture: first to file and perfect wins




a.  PMSP in fixtures is subordinate to a construction mortgage, so long as the 



construction mortgage is recorded before the goods become fixtures.  





1.  The 9334(d) basic PMSI rules are subject to (h), which is a construction 




mortgage to the extent that it secures an obligation incurred for the 





construction of an improvement on land, including the acquisition cost of 




the land 








a.  Construction mortgage funds the whole project vs. the one 





fixture 



7.  Perfected security interest in fixtures takes priority over a conflicting real property filing 


where: 




a.  Debtor has a right to remove the goods 9334(f)(2)




b.  Before the goods become fixtures, the security interest is perfected by any



method under Art 9 and the fixtures are readily removable 9334(e)(2)





1.  Factory or office machines (e.g. computer)





2.  Equipment that is not primarily used or lease for use in the operation of 




real property





3.  Replacements of domestic appliances that are consumer goods






a.  Doesn’t apply to original installations, only replacements





(  For example, most of the time a refrigerator and computer will 
not be a




fixture, but they can be under certain state laws.  If no state law in place,




and the item is not a fixture under UCC or real property law, then this 




section is not applicable.






a.  However, if state law classifies an item as a fixture and it 





does not fit intone of the exceptions above, it will lose to a 






construction mortgage or another real property security interest 




c.  Comment 8, 9334: drafters concerned with parties taking s.i. in only computers, 



fridges, and not thinking that the item could be considered a fixture.  Thus, they are 



not going to make a fixture filing, thus no burden on secured parties in these 



situations for a fixture filing, they can just file with the secretary of state and prevail.


c.  Has fixture filing been made? 9102(40) & 9502


d.  Priority contest with real estate interest? If so, use 9334.  If not, use other priority rules



1.  General rule: party with real estate interest (mortgage) will win


e.  General rule is that real estate interest wins, unless exception in 9334



1.  S.i. in crops 9334(i): perfected s.i. in crops on real property takes priority over real 


property mortgage lien 




a.  If state law says otherwise, it should change to meet the UCC




b.  If you take si in crops, you file a financing statement, they are personal 




property and not real property 



2.  Manufactured home transactions 9334(e)(4)




a.  perfected s.i. in fixtures has priority over real property if the s.i. is created 



in a manufactured home in a manufactured-home transaction 




b.  In most jxs, a mobile home is a certificate of title goods, and perfection is 



accomplished by having the interest noted on the pink slip pursuant to 9311(a)(2)





1.  if this is how perfection needs to be done and if it is done, it will 




have priority over a mortgage




c.  Definition of manufactured home 9102(a)(53) is extremely specific and it 



will usually be hard to tell whether collateral meets its requirements 





1.  Because of uncertainty, these transactions should be treated as 





mortgages, certificate of title and fixtures under Art 9

4.  Remedies are available to party with a security interest in a fixture


a.  Secured party w/ a s.i. in the fixture can remove the fixture (provided that they have priority) and 
they have to compensate the owner of the real property for damage caused by the removal



1.  Do not have to pay to replace the fixture



2.  Real property owner can demand security from the secured party up front



3.  Debtor is not entitled to reimbursement, they are specifically excluded from the code ( 


Only owner of real property (if not the debtor) and competing secured party can get 



reimbursed


b.  If a security interest covers goods that are or become fixtures, a secured party may proceed under 

this part or under real property rights



1.  this means that the secured party can take possession (rip out the fixture under 


9604(c)) or they can share in the proceeds of the sale of the real property 



2.  Probably not appropriate to allow party w/ s.i. in fixtures to foreclosure on whole 


property absent a trust deed, thus the secured party w/ s.i. in proceeds can share in proceeds



3.  How much the sp w/ s.i. in fixtures gets is a question of priority  




a.  if the fixture financer has priority, there would be apportionment




b.  if not, they would probably get paid after first trust deed holder 

5.  Priorities in Accessions (fixtures in personal property, not realty)


a.  Distinction between accessions and commingling





1.  Accessions 9102(a)(1):goods physically united with other goods in such a manner that 


identity of the original goods is not lost




Ex.  Car Stereo: added onto other goods, but you can point to them and identify 



which good was added on




9335, Comment 4:  tires are an accession



2.  Comingling: everything is mixed together and identity is lost (cake batter)


b.  In certificate of title goods, party w/ s.i. in the whole collateral wins over the party w/ s.i. 
in just 
the accession 9335(d)



1.  The nature of the certificate of title is that the s.i. is in the whole, and we wouldn’t 


expect those taking certificate of title goods to do a UCC search for tires, gps, etc




a.  9335, Comment 7:  if you have a certificate of title on something, you have 



priority over someone that gets a s.i. in an accession, and you can rely on a pink slip 



for this





1.  This makes s.i. in the tires pretty useless because they cannot take 




the tires off if there is a secured party with an interest in the entire 





certificate of title goods 


c.  Non-certificate of title goods, Art 9 determines priority 9335(c)



1.  This means the first to file or perfect, or a PMSI



2.  9335, Comment 6, Example 3: computer memory: Drafters suggest that PMSI in 



computer memory can take priority over the entire interest in the computer due to the rule 


that gives interest to PMSI

6.  Secured Parties vs. US Government – 31 USC 3713, tax liens, 26 USC 6323


a.  Addresses the effect of tax liens on after acquired property and future advances


b.  Federal government can file a tax lien if you don’t pay your taxes



1.  Basic rule 6323: first in time, first in right




a.  IRS technically has a lien when you don’t pay your taxes, but they must file their 



tax lien to take priority over an Art 9 security interest



2.  Filing of a tax lien depends on state law


c.  Limitations on first in time and first in right with future advances and after acquired property 



1.  After acquired property




a.  If a debtor obtains property within 45 days after the tax lien, the secured party 



has priority with respect to that property, regardless of whether they had notice





1.  No knowledge requirement




b.  Priority for SP applies to commercial financing security transactions 




6323(c)(2)(C) 





1.  Paper of a kind normally used in commercial transactions






a.  Ex.  Contracts





2.  Accounts receivable





3.  Mortgages on real property





4.  Inventory




c.   Under IRS regulations, proceeds relate back to the date that the collateral 



was obtained





1.  Proceeds of a K relate back to the date the K was entered into.   






Plymouth Savings Bank v. IRS:  9/22/93 – SP filed financing 





statement.  4/13/94 – S.i. created in assets in question.  12/19/94 – 





First tax lien filed for FICA liability.  2/14/95 – Second tax lien 





filed for FICA liability.  3/31/95 – Debtor contracts with hospital to 




help it obtain state license.  $75k to be paid 2 years after license 





obtained.  5/15/95 – Hospital obtains license (debtor sold her 





license to hospital).  $75k yet unpaid.  75k was not obtained in the 





45-day period for the first tax lien.  Second tax lien: IRS argues 





that this was an account receivable which isn’t earned until 





performance, which was on May 15, and thus outside the 45 day 





period.  SP argues that collateral came into existence on March 31 





when debtor contracted w/ the hospital, and the 75k is a proceed of 





this contract which relates back to the date obtained, and thus w/in 





the 45 day period.  Holding: SP has priority over 2nd tax lien.




d.  PMSI takes priority over a tax lien





1.  Theory is that this property comes into the estate already encumbered, so 



even though the property is acquired by the estate after the tax lien attaches, 



it is acquired with a security interest already attached. 



2.  Future Advances 




a.  SP has priority for 45 days after the tax lien if they made the advance without 



actual notice or knowledge of the tax lien 6323(d)





1.  No knowledge and made within 45 days from date of the notice of tax 




lien filing = priority




b.  Future Advances w/o a tax lien 9323(d)





1.  a buyer outside the ordinary course takes free and clear of 
s.i. in 




goods, to the extent that the s.i. secures advances made after the earlier of:






a.  The time the secured party acquires knowledge of the buyer’s 





purchase; or






b.  45-days after the purchase 






Ex.  No tax lien.  Aug 15, L pays debtor, M, 5k for a machine that 





was purchased using the bank’s loan and that the bank has a s.i. in.  




Aug 31, bank lends another 10k.  Purchase cuts of bank’s s.i. and 





buyer takes free and clear b/c the s.i. in the machine secured a 





future advance of 10k made w/o knowledge and w/in 45 days of 





the purchase.  Note: knowledge would change the outcome.  




c.  Future advances made pursuant to a commitment 9323(e)





1.  (d) doesn’t apply if advance is made pursuant to a commitment entered 




into without knowledge of the buyer’s purchase and before expiration of 45 



days.  






a.  9102(a)(68): definition of commitment:  advance made by SP 





pursuant to the SP’s obligation







1.  Thus, if a SP made a commitment to extend financing 






before the purchase, even though it might 
know of the 






purchase at the time the money is extended, the code says 






this is okay so long as the commitment was made before 






knowledge was obtained.   







Ex.  An agreement to loan debtor money from time-to-






time as the SP deems reasonable is not a commitment.  






Commitment has to be a binding agreement that the SP 






does not have control or discretion over their participation 






in.  The SP’s ability to get out of the loan isn’t really a 






commitment that justifies protection under the statute.  





d.  Lien Creditor vs. SP making future advances 9323(b)






1.  SP can make advances for 45 days after a person becomes a lien





creditor and still have priority 







a.  Absolute right of the secured creditor to extend 
credit






 during 45-day period







b.  SP can continue making advances after 45 day 
period 






so long as they don’t have knowledge 

PRIORITY IN PROCEEDS




Money

Goods



Collateral
Goods





Note





  Accounts





Chattel Paper

1.  Have "proceeds" of collateral been created? 9102(a)(64)


a.  Definition is broad, pretty much everything comes out of collateral is proceeds



Ex.  Sale of a car.  Proceeds include everything that results from the sale 
including the 


down-payment, the car used for a trade in, and promissory note for the amount payable. 



Farmers Cooperative:  Feed supplier tries to argue that the feed it supplied, when ingested 


by pigs, became commingled goods and thus the party can share in a s.i. in the hogs.  


Holding:  Hogs are not proceeds of the feed, ingestion of the feed does not constitute “other 


disposition of the collateral.”  Comingled goods are only meant to deal with the 



manufacturing process, not the ingestion process.  Holding: the PMSP does not have a PMSI 

in the hogs because it did not sell the hogs to the debtor and the s.i. was taken to secure the 


price of the feed, not the hogs. 


b.  Government payment on account of the collateral is not considered to be proceeds of the collateral 



1.  although proceeds are defined broadly, case law construes more narrowly




Ex.  SP w/ interest in crops.  Gov’t pays farmer not to grow crops in 2011.  The 



court held that the bank's security agreement did not include rights to the program 



payments. Government agreements, including the dairy termination program 



agreement, were general intangibles, and the bank's security interest was limited 



strictly to the property or collateral described in its agreement.  Any doubts about 



the security agreement were to be construed against the drafting party, the bank.
 2.  Does the security interest reach the proceeds? 9315(a)


a.  S.i. attaches to any identifiable proceeds of collateral 9315(a)(2)



1.  Once collateral is sold in the ordinary course of business, the security interest is no 


longer attached to the collateral, but the secured party does have a security interest in the 


proceeds of the sale 


b.  S.i. in all proceeds attaches automatically so long as the security interest in the original 
collateral was perfected 9315(c)


c.  S.i. in proceeds becomes unperfected at the later of: 9315(e)



1.  The original financing statement lapses or is terminated



2.  The 21st day after the s.i. attaches to proceeds


d.  Continuous Perfection in Proceeds( what a SP has to do to remain continuously perfected (does 
the SP have to do something before 21 days lapses)



1.  Filed financing statement good against the original collateral is good against the proceeds


 where the collateral is traded 9315(d)(1)




a.  Traded collateral is treated as the same filing, so the original filing is good





1.  Where trade ins occur, party usually gets something of the same value




 (e.g. a car for a car, not usually a car for a copier)






Ex.  F.s. covering “all business machines.”  Debtor trades a 





computer for another computer.




b.  F.s. only has to describe the collateral, not the proceeds





1.  BUT, for the f.s. to be good against proceeds, you must ask whether you 




would file a f.s. in the same place as you would for the collateral






Ex.  Computer traded for painting.  F.s. only has to describe the 





collateral, not proceeds.  Both are equipment, and both would be 





filed w/ sec. of state.  This is OK.






Ex.  Computer traded for car.  Lien interest must be noted on 





the certificate of title.  Not the same office.  After 20 days no 





continuous perfection w/o notation on the certificate of title.



2.  Where collateral is sold for cash, and the cash is used to purchase new collateral, 
must 


make sure the original f.s. accurately describes the new collateral ( if not, refile 9315(d)




a.  Unlike trades, no guarantee that the cash will be used to buy the same good 



which raises the concern that the filing statement would be misleading




b.  New f.s. depends on how narrow the original f.s. is





1.  If original f.s. covered “all equipment present existing and after 





acquired” there would not need to be a new filing, but if it covered 
only 




“business machines” and a business machine wasn’t purchased with the




cash, then a new filing required



3.  Cash proceeds placed in deposit account are automatically perfected so long as it is 


identifiable cash proceeds




a.  Definition: 9102(a)(9): cash proceeds are money, checks, deposit 




accounts, or the like




b.  But, the bank holding a deposit account with cash proceeds has a right to 



set off that is superior to the secured party’s s.i. in proceeds



4.  If cash proceeds are given away, the transferee takes free and clear unless the 


transferee acts in collusion w/ the debtor 9332(a)
3.  Who has priority over the proceeds?


a. Purchaser of chattel paper vs. SP w/ s.i. in chattel paper as proceeds of inventory subject 
to s.i. = Purchaser of chattel paper wins 9330(a)



1.  Purchaser of chattel paper must be acting in good faith 9330(a)(1)




a.  knowledge of the other security interest does not defeat good faith on the 



purchaser’s part unless the chattel paper itself indicates that it has been 



assigned to an identified assignee other than the purchaser 9330, Comment 5





1.  this is commonly done by placing a legend on the chattel paper to 




show that it has been assigned



2.  Purchaser must buy the chattel paper in the ordinary course of business


3.  Purchaser must give new value 



4.  Purchaser takes possession or control of the chattel paper 


b.  Proceeds of accounts receivable: first to file and perfect wins



1.  filing of original collateral is also a filing for the proceeds 9322




a. the filing of the original collateral would be inventory


c.  Proceeds attach to identifiable proceeds 9315(a)(2)



1.  When proceeds are commingled (for example in a bank account), courts employ 


tracing methods




a.  Lowest intermediate balance:  money leaving the account is first taken 



from non-proceeds





1.  This is the tracing fiction used by most courts





2.  The Code does not state a tracing method, so courts could use 




anything they wanted, including FIFO for HIDC, but they generally 




use lowest intermediate balance 





Ex.
Initial Balance = $81 (nonproceeds)






Proceeds Deposit = $17,000






Balance = $17,081 ($17,000 proceeds, $81 nonproceeds)






Nonproceeds deposit = $5,000






Balance = $22,081 ($17,000 proceeds, $5081 nonproceeds)






Withdrawal = $5,040






Balance = $17,081 ($17,000 proceeds, $41 nonproceeds)






FIFO






$5040 withdrawal ($81 from nonproceeds, $4959 from 





proceeds).  Proceeds remaining=$12,041



2.  The only way to replenish proceeds is by putting more proceeds in 




a.  If the secured party eats into proceeds, it can only be replenished with 



more proceeds


d.  Bank holding account vs. Secured Party w/ s.i. proceeds held in bank account = Bank 



1.  The bank’s set off right is prior to the secured partys interest even though its 


perfected 9340



2.  The s.i. in the deposit account is not a direct security interest b/c the deposit is not 

being put up as original collateral, but proceeds are in the account so the s.i. reaches 


it( but the bank prevails over SP



3.  SP’s remedy: 




a.  Creditor takes control over the account, which would defeat the right to 



set off


e.  Secured Party vs. Person receiving proceeds of SP’s s.i.



1.  Transferee of funds from a deposit account [debtor writes a check] takes free of a 


s.i. in the deposit account, unless the transferee acts in collusion w/ the debtor in 


violating the rights of the secured party. 9332(b)




a.  Comment 4 collusion: “bad actors”





1.  Must be a deal b/w recipient of the money and the debtor that the 




transfer is intended to deprive secured party of the interest





2.  Transfer outside the ordinary course or taking a windfall alone are 



not sufficient for collusion 





HCC Credit Corporation: (decided under old Art 9 and would come 




out differently under Rev. Art 9).  Unsecured party received a 199k 




payment from debtor’s deposit account that were proceeds from 




collateral.  The proceeds were subject to the secured party’s s.i., and 




the SP said the unsecured creditor should give it back.  Unsecured 




creditor says they took money in good faith from debtor paying off 




the loan.  Court held under old Art 9 that b/c the payments were 




outside the ordinary course, that the unsecured creditor had to give 




the money back (payments were extraordinary and provided a 




windfall).  Now, the UP would keep the payments unless collusion, 




and non-ordinary course and windfalls do not equal collusion.




b.  9332(b) is designed to protect voluntary transactions





Ex.  unsecured creditor gets a jmt against a debtor.  Debtor has bank 




account with money in it, and the jmt creditor garnishes money w/ 




writ of execution.  Secured party claims security interest in the 




account, and argues that jmt creditor doesn’t get it.  CA court of 




appeal: lien creditor qualifies to take the money free of the s.i.  Hull 




says jmt creditor is totally different b/c not a voluntary transaction 




which 9332(b) is designed to protect


f.  Two Debtors Merge: SP 1 vs. SP 2 (“Double Debtor Problem”)



1.  9325 applies with regard to inventory transferred between debtors (a merger.  


9326 doesn’t govern)




a.  9325(a) a security interest created by a debtor is subordinate to s.i. in the 



same collateral created by another person if:





1.  The debtor acquired the collateral subject to s.i. created by another





2.  S.i. perfected when debtor got he collateral





3.  S.i. has not been unperfected 





Ex.  SP 1, SI in inventory of D1.  SP 2, SI in inventory of D2.  D1 




and D2 merge, and become D3 and will acquire new inventory as 




D3. D3, by taking the inventory, is creating S.i. in favor of SP 2 w/ 




respect to its collateral and SP 1 w/ respect to its collateral.  Thus 




D3’s s.i. is subordinate w/ respect to SP 1 and SP 2’s original 




collateral. D3, as the new debtor, is subject to both of the original 




security agreements, and SP 1 and 2 each have security interests in 




the items that they originally had a security interest in.




b.  Merger deals with the “new debtor”





1.  9102: entity (often formed via merger) that by operation of law or 




K, becomes subject to a security agreement created by another 




debtor.  






Ex.  Pre-merger, D1 and D2 had their own security 






agreements, and by operation of law on merger, the new 





debtor is subject to those two security agreements.  







1.  Article 9 doesn’t tell you how or when this 






happens, its K or Corporate Law( on exam Hull will 





tell us.  



2.  Effectiveness of financing statements after the merger on after acquired collateral 


9326  




a.  Original SP perfected only under 9508 for the original debtor vs. SP that 



filed new f.s. against the new debtor = new filing wins 9326(a)





1.  9326(a) subordinates the original debtor’s secured party’s security 



interest, perfected solely against the new debtor under 9508 (a 




financing statement filed against the original debtor before the new 




debtor came into existence that continues to be effective), to security 




interest in the same collateral perfected by another method (e.g. by 




filing against the new debtor) 






Ex.  SP 1 financing statement effective against D1 is 






effective against inventory acquired by D3 (new debtor) due 





to the merger.  But, if another party perfects in this collateral 





by filing a new financing statement, it has priority over SP1’s 




9508 filing.




b.  Neither original SP files a new financing statement against the new debtor 


(D3) (“multiple original debtors”) 9326(b)





2.  If neither original secured party files a f.s. against the new debtor 




(D3), priority is determined by when the new debtor became bound 




by the security agreements 






a.  In a merger, the new debtor at the time of merge, which is 





the same time for the conflicting original security agreements 







1.  both parties would have equal priority in the after 






acquired inventory of the new debtor 


g.  Purchaser of chattel paper has priority in proceeds of the chattel paper 9330(c)



1.  9330(c) limitation: 




a.  To the extent that 9332 provides for priority (deposit acct transfers); or




b.  Proceeds are the specific goods covered by the chattel paper or cash 



proceeds of the specific goods 





1.  Purchaser of chattel paper has priority of the chattel paper and the 




underlying goods



2.  Purchaser of chattel paper also takes priority over conflicting security interests in 


the chattel paper where 9330(a)(b)




a.  Conflicting s.i. is only in the proceeds of the chattel paper and the 




purchaser took in good faith and in the ordinary course of their business, for 



new value, takes possession/control, and no legend on the chattel paper 




b.  Conflicting s.i. not merely in proceeds but purchaser takes for value, in 



good faith, obtains possession/control, in the ordinary course of the 




purchaser’s business, and w/o knowledge of violating rights of SP



Ex.  Bank w/ inventory of car dealership, which means bank has s.i. in the intangible 

personal property as proceeds of the inventory.  Car is sold, and contract assigned to 


C, which took possession and notified car owner that payments were to be made to 


C.  K was chattel paper b/c it evidence a monetary obligation and a security intrest 


(right to repo.) in the goods.  If the car is repossessed, C prevails over the bank.  


Why:  on repo, car becomes proceeds of the paper, not inventory.  The car itself is 


proceeds of chattel paper when repo’d so if we give priority to the buyer of the 


chattel paper.  B/c C has priority over the chattel paper, they have it over the car

FORECLOSURE

1.  Duties of secured party in possession of collateral 9207


a.  Must use reasonable care in custody or preservation of collateral



1.  Example applications: if you are foreclosing on a car, cant leave it out with keys 


in ignition; collateral is perishable and left unrefridgerated; painting left in the sun



2.  Usually applicable where there are storage concerns



3.  Securities:  secured party does not have an obligation to sell if there is a concern 


that the security will lose value 




a.  reasonable care would not require a secured party to sell where the 



collateral is worth less than the debt




b.  if the value of the stock is worth more than the debt, there is authority for 



the proposition that the covenant of good faith and fair dealing would require 


the bank to sell the collateral at debtors direction





1.  if worth more, good faith could require sale


b. Parties cannot disclaim requirement to use reasonable care



1.  UCC generally allows parties to contract around obligations




a.  Two exceptions are the requirement of using reasonable care and 




covenant of good faith and fair dealing



2.  Code does allow parties to define more specifically what reasonable care is under 

the circumstances 




a.  Cannot be unreasonable, cannot disclaim your negligence




b.  Example: bank not required to sell where value goes down


c.  Debtor is responsible for accidental loss or damage to the collateral to the extent of a 
deficiency in insurance coverage

2.  What happens upon default? 9601


a.  Is there a default?



1.  Not defined in Art 9:  parties must define default in their security agreement 




Ex: sell collateral, change name, move w/o notifying secured party



2.  Common: insecurity clause( “if at any time the secured party deems itself 


insecure…it can declare a default.”




a.  SP must act in good faith and have a good faith concern that the prospect 



of payment or performance is impaired 1309





1.  Good faith 1201(b)(20): honesty in fact and the observance of 




reasonable commercial standards of fair dealing






a.  Honesty: subjective






b.  Reasonable commercial standards of fair dealing: how 





would other secured creditors operate





2.  Examples( can creditor deem insecure in good faith?






a.  Bad financial quarter: no 






b.  Drop in state of economy: no 






c.  Knowledge the debtor consulting w/ bk lawyer, report that 




debtor failed to pay grocery bill for 2 months, anonymous 





call that debtors are getting ready to flee to Mexico:  good 





faith requires SP to do additional investigation on these 





before moving forward






d.  confiscation of collateral and arrest of debtor for 






possession of drugs:  yes, state forfeiture laws allow 






government to forfeit personal property so makes sense to 





allow acceleration




b.  1309 requirements of good faith does not apply to demand promissory 



notes 





1.  Debtor must assume if they sign a demand note that the creditor 




can demand payment at any time




c.  Good faith arises only where debtor has reasonable expectation that 



secured creditor would only accelerate where reasonable concern about 



debtor’s ability to pay 





1.  This is why 1309 doesn’t apply to demand notes




d.  Art 9 does not require notice before acceleration, but security agreements 



not carefully drafted may end up calling for notice.





Klingbeil: Agreement allows seller to accelerate w/o notice, but in 




other parts of the agreement the seller says that they will give notice.  



The seller repo’d the car, and the issue was whether they had to give 




notice before they foreclosed (not an Art 9 requirement).  Holding: 




the K provision did require that notice be given before foreclosure 




because of the part that says “purchaser agrees in any such case 




(acceleration) to pay said amount to seller on demand or at election 




of seller to deliver vehicle.”  This provision requires the seller to 




demand payment from the buyer or demand the vehicle to be handed 




over, and these cannot happen w/o seller giving notice to debtor that 




this is what they want to do. 



3. Can use course of performance to show waiver of terms of default inconsistent w/ 


course of performance 1303(f)




a.  doctrine of course of performance:  express terms of K take priority over 



course of performance if they cannot be reasonably reconciled




b. Even when a K or security agreement says there is no waiver, no waiver 



provisions can be waived





Ex.  K states that “time is of the essence” and that acceptance of laste 



payments does not constitute a waiver of right to repossess, but the 




creditor repeatedly accepts late payments, the debtor has an 





expectation that they can pay late.  At some point (hard to say after 




how many payments), the creditor has waived.  




c.  Waived rights can be reinstated on giving reasonable notice. 2209(5)





1.  Where late payments are accepted, the credit could give the 




debtor notice that this will no longer occur starting at a certain date


b.  Remedies cumulative 9601(a)



1.  Secured party can go after the collateral and the debtor, and SP is not barred if 


it goes after one before another 9601(c)




a.  a secured party has the rights provided in this part, and those provided by 



agreement 9601(a)





1.  Enforcement by judicial procedure: jmt (debtor), foreclose 




(collateral), or 
otherwise 





2.  Collateral is documents:  may proceed against docs or the 





goods they cover





3.  SP may take possession of collateral, but must protect it under 




9207




State Bank of Piper City: cumulative remedies: bank sued debtor, gets jmt, 



and then seeks to go after collateral which included bushels of wheat.  Some 



of the wheat had been delivered to a 3rd party, so the secured creditor served 



the 3rd party with a garnishment proceeding requiring the 3rd party to 




acknowledge that they held property that belonged to the debtor.  The 



secured party made a mistake in thinking that the amount of bushels held by 



the 3rd party was the amount the bushels were worth.  They asked 3rd party to 


remit around 5k when more was owed.  When they find out they made a 



mistake, they sue a 3rd party and ask for additional money to be remitted.  3rd 



party claims that when they went after them they should’ve gone after them 



for the full amount, and they don’t get two bites at the apple.  Holding: 



Remedies are cumulative, secured party can go after the collateral, get a jmt 



and sue for debtors the proceeds.  Here, there was no res judicata there were 



two sep parties, sued debtor first and then sued 3rd party, which are different 



actions

3.  Repossession 9609


a.  After default, a secured party 9609(a)



1.  May take possession of the collateral



2.  Without removal, may render equipment unusable and dispose of collateral on a 


debtor’s premises under 9610


b.  Self-help repossession is OK so long as there is no breach of the peace 9609(b)(2) 



1.  Creditors can be held liable for torts of conversion and trespass and punitive 


damages




a.  Creditor will have to return the collateral 



2.  Trickery




a.  Some trickery is probably okay 



3.  Breaking and entering onto premises can constitute a breach of the peace, 



regardless of whether someone was around or not




a.  This is not waivable by the parties in the security agreement 9602(6)





1.  Breaking and entering premises is not okay regardless of what the 



s.a. says




b.  Creditor’s can reserve the right to enter debtor’s premises to repossess, 



but the entry must be lawful



4.  Obligation to follow rules regarding the breach of the peace is a non-delegable 


duty




a.  If an independent contract repossess on behalf of a creditor, the creditor is 


liable for their conduct 




Williamson:  Debtor becomes ill, and before dies he stops paying on car loan 


and he donates the car to camp.  Camp hands car to Williamson to evaluate 



its value.  W shows up to business and he finds that the lock has been broken 


and car was taken out of the yard.  It was repo’d by independent contractor 



working for 3rd party creditor.  W brings action for trespass, damages, 



including punitive.  Punitive damages appropriate bc breach of the peace 



occurred and creditor liable for independent contractor conduct.  



5.  Failure to give notice of repossession is not a breach of the peace unless the 


security agreement says notice is required 



6.  No breach for breaking into a car,



7.  Where debtor begins protesting, creditor should go to court




a.  creditor can make another attempt at self help when the debtor goes away




Ex.  Creditor breaks into car, debtor comes outside screaming 



8.  Impersonating police officers = breach




a.  even if debtor doesn’t protest



9.  Constructive use of of force=breach of peace 



10.  Arguing/protesting b/w debtor and creditor = breach of peace




Hillamin: dispute on whether default on agreement secured by cattle.  



Secured party shows up with sheriffs.  Debtor is disabled, creditor is a hot 



head.  Discussion becomes heated.  Here, arguing and commotion was  



breach of peace and creditor had to return the collateral to debtor


c.  Creditor’s liability for conversion of items found in the repossessed collateral (car)



1.  Exculpatory clause in s.a. alleviating creditor of conversion claims




a.  Probably not enforceable due to the bargaining power difference between 



the creditor and the debtor 





1.  More likely to be permitted where exculpating negligence



2.  To protect itself, creditor should have a procedure in place that inventories 


property in a car on repossession, and the creditor should give the debtor notice of 


this process



3.  Burden on debtor to prove loss



4.  If debtor requests items founds in the repossessed car and the creditor does not give them


back




a.  if creditor acts reasonably under the circumstances it will probably be OK




b.  S.a. will usually say how many days the creditor has to return things

4.  Right to collect on some assets 9607


a.  If so agreed, after default, a secured party may notify an account debtor or other 
person 
obligated on collateral to make payment or otherwise render performance to or for the benefit of the 
secured party 9607(a)(1)



1.  if collateral is accounts receivable or chattel paper, you can collect on it by sending 


notices to those who owe on it, saying payment to be sent to secured party




a.  this can happen w/o a default if parties agree in a security agreement 


b.  Account debtor can raise any rights or defenses it has against the secured party that it has 
against 
the debtor.  9404(a)



1.  Ex.  Spa stops opening doors means customers can stop paying the debtor spa, and thus 


stop paying the creditor



2.  Can include a waiver of defense clause in the account receivable agreement, which 


prevents the customers from waiving defenses against the debtor against the 3rd party




1.  creditor and debtor can require to do this in their security agreement




2.  only valid in commercial transactions





a.  prudent in a commercial setting where debtor has many customers





b.  thus, when the accounts are foreclosed upon by the secured creditor, 




customers can be required to pay irrespective of defenses against the debtor

5.  Sale of collateral 9610


a.  After repo, the creditor may sell, lease, license, otherwise dispose of any or all of the 
collateral in its present condition or following any commercially reasonable preparation or 
processing 9610(a)


b.  Every aspect of disposition must be commercially reasonable 9610(b)



1.  Includes the method, manner, time, place and other terms



2.  If disposition is commercially reasonable, creditor may dispose by public or private

 
proceedings 




a.  Public sale (auction):  requires some publicity





Blankenship: posting at court house, no adveristing, not independent 




appraisal of the collateral, and thus it is a comm. unreasonable sale



3.  Commercial reasonableness is a question of fact( focus on a proper process, not 


necessarily the end result 




a.  Just because the amount of proceeds obtained isn’t the largest you can get, 



doesn’t render the sale comm. unreasonable 9627(a)




b.  Unless there is a good reason for delay, the sale should be fairly soon after 



default





1.  UCC Comment: Comment: not a hard and fast rule about collateral




 being sold quickly after a default( but risks not being comm. rsbl





2.  The longer the creditor waits to sell the collateral, the less it will 




be worth





Blankenship:  delay from time of default (bought in nov 2001 when 




already in default) and not sold until june 2002 was not comm. rsbl




c.  Creditor using the collateral before the sale will render it not comm. rsbl b/c they 



are decreasing it’s value




d.  Independent appraisal of the collateral helps reasonableness




e.  6 Factors used by courts to determine comm. reasonableness





1.  type of collateral involved





2.  condition of the collateral





3.  Number of bids solicited





4.  Time and place of the sale





5.  Purchase price received or the terms of the sale





6.  Special circumstances involved





Blankenship: no care given to how the collateral would get sold and 




not designed to bring the maximum price



4.  Burden of proof on secured party so long as the debtor raises the issue 



5.  Commercial reasonableness safe harbor




a.  “Almost” safe harbor:  if the sale is done through a dealer in the type of property



sold, it is commercially reasonable 9627(b)(3)




b.  Court order approving the sale 9627(c





1.  Secured creditors don’t generally do this because it is costly and 




timely and they would rather take their chances



6.  9625(b): secured creditor liable for any damages that result from non-compliant sale




a.  if collateral could be sold for more than the debt, debtor could be entitled to 



surplus


c.  Secured party may purchase collateral and a public or private disposition 9610(c)



1.  Secured party can only buy at a private sale if the collateral of that kind is customarily 


sold on a recognized market or the subject of widely distributed standard price quotations


d.  Notice of the sale



1.  Notice not needed where collateral sold on recognizable market, is perishable, or 



threatens to rapidly decline in value (Ex.  Stock sale) 9611(d)



2.  Notice is otherwise required for sale of collateral under 9610.  9611(b)




a. Parties to be notified 9611(c)





1.  Debtor (defined as the person who owns the collateral)





2.  Secondary obligor





3.  Collateral in non consumer goods






a.  Any person from which the secured party received an 






authenticated notification of a claim of an interest in the 






collateral before notification date






b.  Any other secured party or lienholder that held a s.i. or lien in 





the collateral that was perfected, 10 days before notification date, 





and the financing statement:








1.  Identifies the collateral, was indexed under debtor’s 






name as of that date, and was filed in the 
appropriate 






office







b.  Oral notice is not sufficient, must be in writing




c.  If parties live together (i.e. a married couple), a singular notice to their joint place 


of residence might be sufficient, but safest to send two



3.  Sufficiency of notification




1.  Consumer goods transactions 9614





a.  Should contain the 9613 information 9614(1)(A)





b. Although particular phrasing is not required, 9614(3) says that parties




that use the form provided in the section will be deemed to have provided 




sufficient notice




2.  Non-consumer goods transactions 9613(1): the basics 





a.  Debtor and secured party





b.  Description of collateral





c.  Method of intended disposition





d.  Debtor entitled to accounting of unpaid indebtedness and states the 




charge for accounting





e.  States the time and place of a public disposition or time after which any 




other disposition will be made



4.  Timeliness of Notification( Must be sent in a reasonable time




a.  Non consumer transaction = notice is timely if it is sent after default and 




at least 10 days before the disposition 9612(b)





1.  Creditor using the minimum 10 day safe harbor has a burden to 





make sure notice was received/went to the right place






Blankenship: 6/11/2002 – Notice sent to Blankenship 






indicating collateral would be sold at public sale on 6/21. Notice 





sent to address on promissory note.  6/21/2002 – Collateral sold. 





Only Johnny and Larry Melton present. Only Johnny bid on the 





collateral.  6/28/2002 – Notice to 
Blankenship returned to R & J.  





Even though its w/in the 10 day safe harbor, notice was not 





reasonable here b/c seller isn’t taking trouble to make sure it got to 





the right place  (Art 9 drafters left issue of returned notice to the 





courts).  Because of the short time frame between the sale and the 





notice (the min 10 day safe harbor), there was a burden placed on 





the creditor to make sure the notice went to the right place.




b.  All other transactions = question of fact




c.  Debtor doesn’t have to receive the notice, but it must be sent in a reasonable 



fashion



5.  Notice is returned by the post office




a.   Comment 6, 9611: defers to the courts to decide whether the creditor needs to 



take further steps to notify the debtor 





1. question of reasonableness



6.  Waiver of notice:  right to notice can only be waived after a default 


f.  Effect of the Sale



1.  Bfp at foreclosure sale takes free of security interest under which sale is taking place 


and subordinate security interests and other subordinate liens as well. 9617



a.  A transferee of the original transferee only gets as good of rights as the original 



transferee 2403(1), and they also take clear of (a)




b.  Does not take free and clear of liens senior to the ones above 



3.  Buyer gets benefit of Article 2 warranties, such as warranty of title, unless disclaimed. 


9610(a)




a.  Disclaimer may not be commercially reasonable b/c collateral may not sell for 


as much


g.  Calculating deficiencies after a sale



 1.  Rebuttable presumption test w/ regard to deficiency in non-consumer transaction 9626  


(Note: if sale covers entire debt or the creditor gets rid of the deficiency, this section doesn’t 


apply)




a.  9626(a)(1):  secured party does not need to prove compliance with this provision 



unless the debtor or secondary obligor raise the issue of non compliance 9626(a)(1)




b.  Non-complying sale





1.  The amount that a complying disposition would have yielded is deemed 




to be equal to the amount of the debt, including expenses and attorneys fees 



9626(a)(4)






a.  Presumption that if the secured creditor follows the rules, 





that the sale of the collateral would have been for the amount 





of the debt and no deficiency





2.  Unless the secured party rebuts by showing that compliance with 




the provision would have yielded a smaller amount 






a.  Above presumption is rebuttable by the secured creditor 





by a showing that if a comm. reasonable sale held, the collateral 





would not have satisfied the debt






b.  The secured creditor can recover to the extent that they can 





show this 





3.  Example: Amount of debt = 10






Proceeds of sale = 5






SP can prove that proceeds from complying sale = 8






Recoverable deficiency = 10 - 8 = 2




c.   Complying sale where buyer is secured party 9615(f)





1. in an auction, the secured party may bid in some of the amount of the 




debt to purchase the collateral






a.  SP will usually take the collateral and sell it, and sometimes





winds up w/ windfall in profits





2.  Applies to bidders who are either the secured party or are controlled by 




or related to the secured party 





3.  If the sale price is significantly below what the collateral would 





ordinarily get, the deficiency will be calculated based on the price it would 




be expected to sell for 9615(f)






1.  Significantly below = Know it when you see it





4.  If creditor has a legitimate sale and no one shows up, they secured party




 cannot make an unreasonably low bid






a.  SP should get an appraisal of the value of the collateral 
and bid 





this amount






b.  SP can take a little advantage of the situation, but not a lot 





5.  Example





Amount of debt = 100






Amount secured party bids = 10






Amount that would be realized in complying disposition if 





buyer someone other than secured party = 50






Recoverable deficiency = 100 - 50 = 50



2.  Consumer deficiency cases: left for courts to decide 




a.  Four Tests





1. Absolute bar rule: when secured creditor screws up there is no deficiency 



at all





2.  Modified absolute bar rule: no deficiency allowed for the creditor, but 




the creditor can recover the amount due at the time of 
repossession





3.  Rebuttable presumption test in non-consumer cases





4.  Allows debtor to set off against the deficiency damages caused by 




the secured creditors failure to comply w/ article 9




b.  Statutory minimum damages





1.  9625(c)(2): statutory minimum amount of damages that debtor or 




secondary obligor can receive for creditor’s failure to comply with 
the 




section 






a.  Gives time/price plus 10% cash price or service charge plus




 
10% principal






b.  Allow debtor to set off deficiency owed against the damages





 and it’s a positive recovery for the debtor 




Coxall:  Car is repossessed and the issue is whether the secured creditor is entitled to 


a deficiency or damages because of failure to comply with Art 9.  Car purchased by 



debtor for 8100, sold at repo sale for 1500, leaving a deficiency of 4998, amount 



due when repo occurred was 1101.  Repo sale was only a couple of months after the 


repo.  Issue: was proper notice given of the sale? The notice was given 11 days 



before the sale, but the 10 day safe harbor only applies in non-consumer 




transactions.  Holds that price is not determinative, but the big difference in price in 



a short period of time indicates comm unreasonable.  Holding:  1500 is low, no 



evidence of harm other than mechanical problems and the car was sold back to the 



original dealer and there was some precedent that the industry standard was an 



auction, and thus the sale was comm. unreasonable.  Court uses absolute bar rule, 



but allows the secured creditor to recover the amount due at the time of the 




repossession.
6.  Remedies for debtor 9625


a.  9625(b):  SP liable for any loss for failure to comply with Art 9



1.  Debtor can sue the SP for these losses


b.  9210:  Failure to comply with requests made under 9210 can result in $500 fine for SP, suit for 
negligence under 9625(b), and SP can claim as s.i. only the collateral shown 
in the list or 
statement against someone reasonably misled by failure to comply 9625(g)



1.  Applies to debtor and consumer obligors 



2.  Under 9210, debtors must provide a list of what they believe is their collateral and SP can 

either confirm or correct the list w/in 14 days or send debtor a list a record the collateral SP 


holds w/in 14 days 




a.  If the secured party was negligent in not properly correcting the list of collateral 



or violated 9210 by not giving a proper list, arguably the debtor loses out on the 



profit 





1.  An informal request asking the SP for how many shares debtor holds is 




probably not sufficient to meet the 9210 requirements 


c.  9207 lack of reasonable care (negligence)
7.  Right of Redemption 9623


a.  A debtor, secondary obligor, or any other secured party or lienholder may redeem 
collateral 9623(a)


b.  Redemption requires the party to fulfill all original K obligations for the collateral and 
pay reasonable expenses and attorney’s fees 9623(b)



1.  UCC Comment: debtor has to pay everything




a.  This includes properly accelerated loan amounts due and owing





1.  Debtor can argue that creditor acted in bad faith, but if not and the 




debtor wishes to redeem, must pay in full 

c.  Redemption will prevent a foreclosure sale

8.  Strict foreclosure 9620, 9621


a. Secured creditor tells the debtor that they will keep the collateral and call things square



1.  In non consumer cases: partial strict foreclosure



2.  Advantages: does away w/ comm. reasonable sale, expenses (since debtor has to pay 


these in foreclosure)




a.  Secured creditor will eventually sell the collateral but they don’t have to worry 



about how they sell the collateral 


b.  Requirements



1.  Debtor must consent by signing off or not responding to notice w/in 20 days after 


notice is sent. 




a.  Must sign off on partial strict foreclosure (non-consumer goods cases).



2.  Parties described in UCC 9621 must be given notice of proposed strict foreclosure.




a.  Includes: debtor subordinate secured parties of record. 




b.  Secondary Obligors entitled to notice of partial strict foreclosure.



3.  Persons entitled to notice must not object w/in 20 days after notice is sent to them. 




a.  Thus, if you want to object must do it w/in 20 days if you are entitled to notice




b.  Others w/subordinate interests in collateral must not object w/in period 



set forth in 9620(d).



4.  If collateral is consumer goods, s.p. must be in possession at time of consent. 



a.  Mandatory disposition under 9620(e)(maybe waived after default under 9624(b)). 


c.  Consumer Goods



1.  The secured party that has taken collateral in a case of consumer goods is required to sell


the collateral if 60% of the cash price has been paid 9620(e)




Ex. Cash price 5k, amount paid 4k = 80%



2.  Debtor remedies available when secured creditor fails to comply 




a.  SP liable for loss resulting from failure to comply. 9625(b)





1.  Because painting is worth 7k and debtor owed only 1k, can argue that 




damages are 6k




b.  Minimum statutory damages: Finance charge (151.20) + 10% of cash price (500) 


= 651.20





1.  In the above example actual damages exceed this




c.  Tort recovery





1.  Conversion see 9620, comm. 12 & 9625, comm. 3 



3.  SP may not accept the collateral in partial satisfaction of the debt it secures




a.  If debtor made one payment and defaulted, the collateral could not be offered to 



satisfy the debt (this is the partial satisfaction doctrine that is not available in 



consumer transactions) 9620(g)


d.  No constructive strict foreclosure



1.  used to be able to argue that if a secured party held onto goods for too long that they 


foreclosed, but 9620 Comments get rid of this




a.  can argue comm. unreasonable, but not constructive strict foreclosure 


e.  Some case law holds that cannot strict foreclose where debtor ultimately plans to sell the 
collateral, but this is not followed in many jxs.



Reeves:  Pawn shop had jewelry of debtors that was worth more than the debt. When debtor 


defaulted, the owner gave notice under Art 9 proposing strict foreclosure, not objected by 


debtor (proper under the rules at the time).  Owner takes and sells for profit.  Debtor sues 


owner of pawn shop.  Holding : if the secured creditor intends to ultimately sell the collateral 

they cannot do a strict foreclosure, so here they couldn’t because they intended to sell all 


along.






















Perfection also perfects a supporting obligation


If you perfect interest in underlying interest (account) you also perfect the supporting obligation (surety agreement to pay) 9308(d)








If debtor sues in tort, to the extent that are duplication in damages under tort and art 9, they would only get one of the two sets of damages








Common theme in 9109(d) Exemptions: all involve a limited transfer of an account receivable, not for the purpose of financing/raising money, but for the purpose of benefiting another transaction





Takeaway: once it’s a possessory lien, it has priority over a secured party.  Once the goods are released from possession, non Art 9 state law will resolve the priority dispute, usually in favor of the secured party





Safest to file both a UCC financing statement and fixture filing





These are items that creditors will probably not know are fixtures so will not make a fixture filing, thus the statue allows perfection of any kind.  





This provision address state laws that classify readily removeable items as fixtures.  On exam, Hull will have to give us the state law





Transfer occurs on the following





2 fundamental requirements when secured party seeks to sell collateral:





1. Every aspect of the sale has to be commercially reasonable


2.  Notice be given of the sale 
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