I. SCOPE OF ARTICLE 9 – 9-109, Rev. 1-203, Rev. 1-201(b)(35)
A. Article 9 Goals
1. Unify and make certain the law governing secured transactions in personal property.
2. Avoid Secret Liens: We want to put the world on notice of the secured party’s interest.
3. Facilitate Secured Lending: The general notion is that lending is good and we want to encourage it.
B. Is the transaction subject to Article 9?
1. General Scope: Article 9 basically deals with collateralized loans where the collateral is personal property of the debtor.  It doesn’t apply to real-property secured transactions.  It also applies (with the exception of agricultural liens) only to consensual transactions, where the debtor has agreed to put up collateral for a loan.  Thus, Article 9 does not apply to statutory liens (9-109(d)(2)).
2. Rev. 1-201(b)(35): “Security interest” means an interest in personal property or fixtures which secures payment or performance of an obligation.
3. 9-109(a)(1): The primary types of transaction covered by Article 9 are contractual transactions (i.e. consensual), regardless of the form (parties can call it whatever they want), that creates a security interest in personal (NOT real) property or fixtures (a hybrid of personal and real property).
4. Specifically within the scope of Article 9 are:
a. Collateralized Transactions
b. Sales of accounts, chattel paper, promissory notes, and payment intangibles (9-109(a)(3))
i. Some transfers of these assets are exempted under 9-109(d), such as transfers for purposes of collection only.
c. Consignments
d. Security interests disguised as “leases” (Rev. 1-203)
C. Sales of accounts, chattel paper, promissory notes, and payment intangibles – 9-109(a)(3): Section 9-109(a)(3) states that a sale of accounts creates a SI.  This is to prevent the problem of the secret lien, as it puts the world on notice that the accounts receivable belong to someone else. 
D. Consignments – 9-102(a)(20), 2-326
1. Characteristics of a “True” Consignment: Consignor retains title, the risk of loss is on the consignor, the consignor controls the terms of the sale, and the consignee is not obligated to purchase the goods. If “consignee” is obligated to purchase goods with “consignor” having a right to take them back if “consignee” doesn’t pay, transaction may be a disguised secured transaction and Article 9 will apply.
a. When in doubt, file.
2. Problems with Consignments: 
a. Secret Lien Problem: One problem with consignments is that they create a secret lien problem because the world is not on notice that the consignment goods are not the seller’s property.
b. Secured Transaction Disguised as Consignment: Hull creates wind-up Tommy Trojan dolls.  USC bookstore gives him money up front for the dolls and agrees to pay him over time for the rest of them depending on sales.  K provides that bookstore is taking possession of them and takes all the risk of loss.  Hull can take them back only if USC doesn’t pay the balance of the price for them.  Rather than calling this a security agreement, though, the parties call this a consignment.  This is not actually a consignment, it’s a secured transaction.
3. Three Types of Consignments: If the transaction falls under (1) or (2), the so-called consignor must file; if it falls under (3), the consignor needs not do anything.
a. (1) Transactions Defined Under 9-102(a)(20): A transaction, regardless of its form, in which a person delivers goods to a merchant for the purpose of sale and: 
i. The merchant:
· Deals in goods of that kind under a name other than the name of the person making the delivery
· Is not an auctioneer
· Is not generally known by its creditors to be substantially engaged in selling the goods of others
ii. With respect to each delivery, the aggregate value of the goods is $1,000 or more at the time of delivery; 
iii. The goods are not consumer goods immediately before delivery; and
iv. The transaction does not create a security interest that secures an obligation.
b. (2) Collateralized transactions disguised as consignments
c. (3) Consignments excluded from Article 9 by 9-201(a)(2)
i. These transactions are excluded from Article 9, so the consignor needs not file.
ii. Ex: Antiques R Us is the largest antiques store in the city and holds itself out as an establishment where antique dealers could rent out space and exhibit their wares.  This creates no secret lien problem because creditors will be aware that the products are held on consignment.  This transaction would be governed by common law, not Article 9  

E. Leases – R1-203
1. Generally: With respect to a “lease,” you have to ask whether it appears that the lessor has any meaningful reversionary interest or whether what is really happening is an outright sale of goods.  Does the “lessee” have the option of becoming the owner after paying nominal consideration?
2. Covered by Article 9?
a. If it’s a true lease, then it’s covered by Article 2A, and there is no obligation on the lessor to file in order to be protected from the lessee’s creditors.
b. If the “lease” is actually a disguised secured transaction, then it is covered by Article 9, and the “lessor” must file in order to prevail over the creditors of the “lessee.”
3. Sale vs. Lease
a. Sale: Parties contemplate title passing to buyer with no reversionary interest for the seller. 
i. If the lessee can purchase the goods for little or no consideration at the end of the lease period, this creates no meaningful reversionary interest in the seller, and there has been a sale. (“Nominal” consideration is a case-by-case determination, but White and Summers suggest that 50% or less of market value should be considered nominal.)
ii. If the lease is for the entire economic life of the leased goods, with or without renewal, a secured transaction has been created
b. Lease: Parties contemplate a reversionary interest for the lessor.  If the contract allows the lessee to terminate the lease at any time and return the leased goods, a true lease has been created.
F. Equitable Subrogation: General Principles of Law and Equity Supplement the Code – R1-103
1. Article 9 does not directly address the issue of subrogation, but R1-103 states that general principles of law and equity supplement the UCC.
2. Example: Hospital hires General Contractor (GC) to build an addition and required GC to get a surety to guaranty performance; GC gets Surety to be such surety. To finance the construction, GC borrowed from ONB and gave as collateral the right to collect the process payments from Hospital when they came due.  ONB properly filed.  Halfway through, GC goes bankrupt, and Surety had to finish and pay the subcontractors and suppliers.  On the basis of equitable subrogation, Surety sought the unpaid money retained by Hospital.  ONB argued a right to this money based on its perfected interest.  Surety will likely win.
3. The equitable right of subordination is generally given great weight, so a surety is likely going to win.
G. Exclusions – 9-109
1. [bookmark: I56952A6068E511DF94EDDC3A40782B38][bookmark: I5692443068E511DF94EDDC3A40782B38][bookmark: SP;10c0000001331]Statutory Preemption (9-109(c)): “This article does not apply to the extent that: (1) a statute, regulation, or treaty of the United States preempts this article”
2. Excluded by Article 9 (9-109(d)): Article 9 itself exempts some transactions. See 9-109(d). The following are examples specifically discussed in class:
a. Landlord Liens (see 9-109, Comment 10): Nonconsensual liens created by favor of landlords.  Article 9 seeks to exclude real-estate-type transactions and statutory liens from its scope.  Landlords’ liens arise out of real property law and are either statutory in nature or are judicially created.
b. Lien on Employee Wages: Assignments of a claim for wages, salary, or other compensation of an employee (9-109(d)(3)): Drafters making a distinction between employees and nonemployees because we don’t want it to be easy for employers to obtain a lien on employees’ wages.  This does not apply to independent contracts; thus, accounts receivable in an independent contractor’s business are fully alienable and may be put up for collateral. 
c. Transactions Not Involving Financing Arrangements: The following transactions are all situations where the assignment is not for the purpose of raising much money, but rather for some other transaction—
i. Sales of accounts, chattel paper, payment intangibles, or promissory notes as a part of a sale or business out of which they arose.
ii. Assignment of accounts, chattel paper, payment intangibles, or promissory notes which is for the purpose of collection only.
iii. Assignment of a right to payment under a contract to an assignee that is also obligated to perform under the contract.
iv. Assignment of a single account, payment intangible, or promissory note to an assignee in full or partial satisfaction of preexisting indebtedness
3. Real Property Transactions: Note, however, that while Article 9 excludes real-property transactions, it does not exclude personal property arising out of those transactions (e.g., promissory notes).
4. Non-Consumer Deposit Accounts (9-109, Comment 16): Consumer deposit accounts cannot be collateral under Article 9, but all other deposit accounts may be.  Similar rationale to exclusion of employees’ wages.
II. CLASSIFICATION OF COLLATERAL – 9-102
A. Generally: Once you have determined that the transaction is subject to Article 9, then you should classify the collateral under Article 9’s classification scheme.  This is important because the classification will determine such things as how one perfects the security interest.  Goods can be equipment, inventory, or consumer goods.  They can also sometimes be fixtures.  Intangible property interests can be accounts or general intangibles.  Other types of collateral include instruments (e.g., promissory notes), investment property (e.g., stocks and bonds), and chattel paper (e.g., conditional sales contracts, leases).  Sometimes collateral may fall into more than one category, in which case analysis should be done under all possible classifications.
B. When is Collateral Classified?
1. Rule: The classification of collateral is to be determined at the time of the creation of the security interest (when the security interest attaches), and the creditor/secured party can generally trust the debtor’s representation about how the collateral is going to be used.  The classification does not change because of a later change in the manner in which the collateral is used. 
2. Rationale: There is a policy of not wanting to impose too much of a policing burden on the first secured party to monitor the use of the collateral.  This puts an added burden on a second creditor to ascertain how the debtor obtained the good.
3. Problem: This rule can create a secret lien problem.
a. Example: In In re Troupe, a farmer bought a tractor allegedly for personal use, and the seller took a purchase-money security interest in the tractor as consumer goods (which interest is perfected automatically, so the seller did not file).  The tractor was then used for business use. Although this was a bankruptcy case, there could have been a problem had another creditor out there saw him on the tractor and believed it to be farm equipment because when that creditor ran the search, he would not find a filed financing statement. 
C. Goods
1. Consumer Goods (9-102(a)(23)): Goods that are used or bought for use primarily for personal, family, or household purposes.
2. Equipment (9-102(a)(33)): Goods other than inventory, farm products, or consumer goods.  Typically durable goods not to be sold.  Often machinery.
a. Examples: Pianist’s piano, farmer’s tractor, curtains for a law office
3. Farm Products (9-109(a)(34)): Goods, other than standing timber, with respect to which the debtor is engaged in a farming operation and which are crops grown, growing, or to be grown; livestock, born or unborn, including aquatic goods produced in aquacultural operations; supplies used or produced in farming operation; or products of crops or livestock in their unmanufactured states.
a. Examples: Cattle fattened by a farmer for sale, farmer’s chickens, manure from the dairy herd (products of livestock)
4. Inventory (9-102(a)(48)): Goods, other than farm products, which are leased by a person as lessor, are held by a person for sale or lease or to be furnished under a contract of service; are furnished by a person under a contract of service; or consist of raw materials, work in process, or materials used or consumed in a business.
D. Quasi-Tangible Property
1. Instruments (9-102(a)(47)): A negotiable instrument or any other writing that evidences a right to the payment of a monetary obligation, is not itself a security agreement or lease, and is of a type that in ordinary course of business is transferred by delivery with any necessary indorsement or assignment. Does not include investment property, letters of credit, or writings that evidence a right to payment arising out of the use of a credit or charge card.
2. Investment Property (9-102(a)(49)): A security, whether certificated or uncertificated, security entitlement, securities account, commodity contract, or commodity account. 
3. Documents (warehouse receipts and bills of lading) (9-102(a)(30))
4. Chattel Paper (9-102(a)(11)): A record or records that evidence both a monetary obligation coupled with a property interest.  Valuable type of security interest. 
a. Examples
i. Lease: Lessor retains the interest in ownership in the goods and the lessee is obligated to pay for the lease. 
ii. Conditional sales contract: Evidences an obligation on the part of the buyer to pay the price and reserves in the seller a SI in the goods.
b. Contrast to a promissory note where there is a promise to pay and nothing more—no interest is retained. 
c. Contrast to an account receivable, which is a promise to pay not evidenced by a promissory note or chattel paper.
E. Intangible Property
1. General Analysis
a. Is it an “account” as defined in 9-102(a)(2)?
b. Is it a type of collateral excluded from the definition of “general intangibles”? 9-102(a)(42)
c. If not an account and not excluded from the definition of general intangibles, it’s a general intangible. 
2. Specific Types
a. Accounts (9-102(a)(2)): 
i. Includes: A right to payment of a monetary obligation, whether or not earned by performance, 
· For property that has been sold, or is to be sold, leased, licensed, assigned, or otherwise disposed of
· for a policy of insurance issued or to be issued
· For a secondary obligation incurred or to be incurred
· For energy provided or to be provided
· For the use or hire of a vessel under a charter or other contract
· Arising out of the use of a credit or charge card or information contained on or for use with the card
· As winnings in a lottery or other game of chance
ii. Excludes: 
· Rights to payment as evidenced by chattel paper or an instrument
· Commercial tort claims
· Deposit accounts
· Investment property
· Letter of credit rights or letters of credit
· Rights to payment for money or funds advanced or sold, other than rights arising out of the use of a credit or charge car or information contained on or for use with the card
iii. Most common account is one for goods sold or services rendered.  
iv. Accounts cover a lot of intangible rights to money (whether or not earned by performance).  As such, when you see an intangible, it is best to see if it fits into “account.”
b. Health-Care-Insurance Receivables (specific type of account) (9-109(a)(46)): An interest in or claim under a policy of insurance which is a right to payment of a monetary obligation for health-care goods or services provided or to be provided.
i. Normally rights under insurance policies are not covered by Article 9.  Revised A9 recognized, however, that health-care insurance receivables are an increasingly valuable asset, just like commercial tort claims.  
c. Deposit Accounts
d. General Intangibles (CATCH ALL) (9-102(a)(42)): Any personal property including things in action, other than [EXCEPTIONS] accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods, instruments, investment property, letter-of-credit rights, letters of credit, money, and oil, gas, or other minerals before extraction.  The term includes payment intangibles and software.
e. Payment Intangibles (9-102(a)(61))
i. Settlement Agreement of a Claim Arising in Tort: Although claims arising in tort (except commercial tort claims) are excluded from Article 9, 9-109 Comment 15 notes that once a claim arising in tort has been settled and has been reduced to a contractual obligation to pay, the right becomes a payment intangible.
ii. Other Examples: Agreement/obligation to pay money
f. Commercial Tort Claims (9-102(a)(13)): A claim arising in tort with respect to which the claimant is an organization; or the claimant is an individual and the claim arose in the course of the claimant’s business or profession; and does not include damages arising out of personal injury to or the death of an individual.
i. NB: A typical assignment of a claim arising in tort is not covered by Article 9 (9-109(d)(12) exempts “an assignment of a claim arising in tort, other than a commercial tort claim”).  
ii. The drafters of Article 9 chose to include commercial tort claims—one of the most common being tortious interference with contract—because of their increased value in modern society.
iii. Commercial tort claims are not general intangibles; instead, they’re in a class of intangible property all their own.
III. TECHNICALITIES WITH THE FORMS
A. The Security Agreement – 9-201(a)(73), 9-108
1. Basic Requirements
a. The debtor must have authenticated a security agreement describing the collateral unless the collateral is under the possession or control of a secured party (9-203).  
i. “Authenticate” means to sign or to execute or otherwise adopt a symbol, or encrypt or similarly process a record in whole or in part, with the present intent of the authenticating person to identify the person and adopt or accept a record.
ii. If the security agreement is in writing, it must be signed.  The change of the definition to "authenticate" is to make it clear that you can have an electronic security agreement with an electronic authentication.  The definition of "signed" also does not require the classic "John Hancock" type of signature, any symbol used with present intention to adopt or accept a writing will do.
b. Security agreement must provide for a security interest (9-102(a)(73)).  Some courts have held that there must be “granting language”—you have to be able to read the contract and see where the debtor is granting the security interest to the secured party.
c. Security agreement must describe the collateral (9-108). 
2. Conditional Sales Contracts: Are security agreements (as well as chattel paper).  If a seller reserves title in goods, that seller is effectively reserving a security interest in the goods. 

B. Financing Statement – 9-502, form after 9-521
1. Generally: The form of the financing statement is set forth following section 9-521.  It must particularly name the debtor and describe the collateral.  The collateral description does not have to be as precise in the financing statement as in the security interest because the financing statement is simply to put other creditors on inquiry notice.  A supergeneric collateral description (“all of the debtor’s personal property”) is permitted in the financing statement but not in the security agreement.  The financing statement need no longer be signed by the debtor.  In the event that a financing statement is fraudulently filed, the debtor may file a termination statement or a statement correcting the wrongly filed financing statement.
2. Sufficiency of the Financing Statement (9-502(a)): Subject to subsection (b), a financing statement is sufficient only if it
a. (1) provides the name of the debtor
b. (2) provides the name of the secured party or a representative of the secured party; and
c. (3) indicates the collateral covered by the financing statement.
C. Identifying the Debtor
1. Definition (9-102(a)(28)(A)): “Debtor” means: (A) a person having an interest, other than a security interest or other lien, in the collateral, whether or not the person is an obligor.
2. Name of Debtor (9-503): A financing statement must sufficiently provide the name of the debtor.
a. Name of the Debtor (9-503(a)(4)): If the debtor has a name, the financing statement must provide the debtor’s individual or organizational name; if the debtor does not have a name, the financing statement must provide the names of the partners, members, associates, or other persons comprising the debtor’s name. (There are specific rules if the debtor is a registered organization, decedent’s estate, or a trust or trustee.)
i. If the debtor is an individual, provide the individual’s name; if it is a partnership, provide the partnership’s name.
b. Other Debtor Information: A financing statement that sufficiently provides the name of the debtor will not be invalid because it lacks the debtor’s trade name.
c. Debtor’s Trade Name Insufficient (9-503(c)): A financing statement that provides only the debtor’s trade name (e.g., a DBA) does not sufficiently provide the name of the debtor.  If the debtor is a sole proproprietorship, provide the debtor’s individual name.
3. Minor Errors Are Okay As Long As Not Seriously Misleading
a. Rule (9-506): If a search of the records of the filing office under the debtor’s correct name, using the filing office’s standard search logic, if any, would disclose a financing statement that fails sufficiently to provide the name of the debtor in accordance with Section 9-503(a), the name provided does not make the financing statement seriously misleading.
b. Seriously Misleading: A financing statement that fails sufficiently to provide the name of the debtor in accordance with 9-503(a) is seriously misleading.
c. Example: Michael A. Erwin lists his name as “Mike Erwin.”  This might not be seriously misleading, although it is unclear under current law how accurate the name has to be; as such, it is important to be as literal as possible.
4. Change of the Debtor’s Name 
a. Rule (9-507(c)): If the debtor changes its name to the extent that a filed financing statement becomes seriously misleading:
i. First Four Months: The financing statement remains effective to perfect a security interest in collateral acquired by the debtor before, or within four months after, the change.
ii. After Four Months: The financing statement is not effective to perfect a security interest in collateral acquired by the debtor more than four months after the change, unless an amendment to the financing statement rendering the financing statement not seriously misleading is filed within four months after the change.
iii. Example: Creditor has a security interest solely in the debtor’s tractor.  Debtor changes name.  It doesn’t matter if the bank refiles because the tractor existed before the name change.  However, if the collateral was in all of the debtor’s inventory then-existing or thereafter acquired, then the creditor must refile for the interest to cover anything acquired four months after the change.
b. Problem: Secret lien. However, the rationale is to split the burden between prior creditors to monitor the debtor and subsequent creditors to search the records.
i. Most credit applications ask whether debtor has ever used another name.
ii. Many security agreements include a provision requiring to immediately notify the creditor at the time the debtor changes its name, or else there’s a default and the creditor may foreclose.
5. Disposition of the Collateral
a. Rule (9-507(a)): A filed financing statement remains effective with respect to collateral that is sold, exchanged, leased, licensed, or otherwise disposed of and in which a security interest or agricultural lien continues, even if the secured party knows of or consents to the disposition.
b. Comment 3: Under this rule, a financing statement remains effective and the creditor needs not refile even if the collateral is sold and, as a consequence of such disposition, the collateral is owned by a person other than a person than the debtor against whom the financing statement was filed.
6. Merging of Parties (9-508): A merger of the parties is treated the same as when a debtor changes its name under 9-507(c)—the secured party has a 4-month grace period during which it’s protected while it figures out what’s going on (although practically speaking, a merger of parties would likely not occur absent the creditors getting on board).
7. Change of Secured Party’s Name (9-310(c)): If a secured party assigns a perfected security interest or agricultural lien, a new filing is not required to perfect the status of the security interest against creditors of and transferees from the original debtor.
8. Debtor vs. Obligor
a. Debtor: The debtor is the person who owns the collateral.
i. Definition (9-102(a)(28)(A)): “Debtor” means: (A) a person having an interest, other than a security interest or other lien, in the collateral, whether or not the person is an obligor. 
b. Obligor
i. Definition (9-102(a)(59)): “Obligor” means a person that, with respect to an obligation secured by a security interest in or an agricultural lien on the collateral, (i) owes payment or other performance of the obligation, (ii) has provided property other than the collateral to secure payment or other performance of the obligation, or (iii) is otherwise accountable in whole or in part fro payment or other performance of the obligation.
c. Rule: The financing statement should be filed under the name of the debtor—the person who owns the collateral—so that when other creditors are considering a loan, they know the collateral is already securing another loan.
i. Ex: Robin is getting a loan, but the collateral is Richard’s yacht.  Richard is the debtor and Robin is the obligor.  The financing statement should have Richard’s name since his yacht is securing the loan.
D. Describing the Collateral 
1. Generally: There is a distinction between the sufficiency of the description of the collateral needed for the security agreement and the financing statement.
a. Security Agreement: The description must be more specific; supergeneric description insufficient.
b. Financing Statement: Can be more general; supergeneric OK.  The purpose of the financing statement is to put searchers on inquiry notice, not to give them a complete description of what is encumbered.
c. Rationale for Difference: Concern over lender overreaching in the event of default.
2. Security Agreement (9-108)
a. Sufficiency of Description: Except as otherwise provided under 9-108, a description of the debtor’s property is sufficient if it reasonably identifies what is described.
b. Description by Category is Generally Sufficient (9-108(b), 9-108(d)): Section 9-108(b) allows the security agreement to describe the collateral by category, such as “all consumer goods, all inventory, all equipment,” etc. 
i. Limitation: Section 9-108(d) states, “A description only by type of collateral defined in the UCC is an insufficient description of (1) a commercial tort claim; or (2) in a consumer transaction, consumer goods, a security entitlement, a securities account, or a commodity account. 
c. Supergeneric Description Not Sufficient: A description of collateral as “all the debtor's assets” or “all the debtor's personal property” or using words of similar import does not reasonably identify the collateral.
i. Note: While collateral may be described as “all [category,]” a description stating “all property” is insufficient.  The difference is premised on a concern that a security agreement could be drafted so broadly such that it would not accurately describe the parties’ agreement.
d. Sufficiency of Descriptions of After-Acquired Collateral: To the extent that a description does not explicitly provide for after-acquired collateral, the description of an interest in after-acquired property is not covered by statute and is instead governed by contract interpretation.  A description of “all inventory,” for example, should usually cover after-acquired property.  However, there is no reason not to say something more specific: “All inventory now existing and after acquired.”
i. Perfection of an interest in after-acquired property is especially important in business transactions where inventory and/or accounts change frequently.
e. General Notes
i. Be Specific: It is best to be as specific as possible.  For example, if you want to ensure that a specific piece of equipment is covered, should say, “All equipment, including but not limited to . . . .”
ii. Property Later Added to Description: A security agreement is valid only if authenticated.  If the creditor later adds a description of collateral that was not originally included, the addition is invalid to the extent that the debtor has not authenticated the addition.
3. Financing Statement (9-504): A financing statement sufficiently indicates the collateral that it covers if the financing statement provides:
(1) a description of the collateral pursuant to Section 9-108; or
(2) an indication that the financing statement covers all assets or all personal property.
IV. CREATION OF THE SECURITY INTEREST (ATTACHMENT) – 9-203
A. “Attachment” (9-203(a)): A security interest attaches to collateral when it becomes enforceable against the debtor with respect to the collateral, unless an agreement expressly postpones the time of attachment.
1. If we say that the security interest has been created, the secured party may foreclose if the debtor defaults. 
2. The security interest attaches at the latest date that one of the following three elements occurs.
B. Three Requirements for Attachment (9-203)
1. Either there is a security agreement describing the collateral authenticated by the debtor or the secured party has possession (i.e., a pledge) or control of the collateral (e.g., deposit accounts) pursuant to agreement;
2. The secured party must have given value (1-204); and 
3. The debtor has rights in the collateral or power to transfer rights.
C. The Security Agreement – 9-201(a)(73), 9-108
D. Value – R1-204: A person gives value for rights if the person acquires them:
a. In return for a binding commitment to extend credit or for the extension of immediately available credit;
b. As security for, or in total or partial satisfaction of, a preexisting claim;
c. By accepting delivery under a preexisting contract for purchase; or
d. In return for any consideration sufficient to support a simple contract
E. Rights in the Collateral – 2-501
1. Generally
a. Article 9 is unclear what sufficient “rights in the collateral” means.
b. Section 9-203 refers to “rights in the collateral,” not solely the “ownership” of collateral. 
i. “Rights in the collateral” can include full ownership in the collateral, as well as limited rights in collateral that fall short of full ownership.  
ii. Simply stated, the UCC does not require that the collateral be owned by the debtor.  The issue is whether the debtor has acquired sufficient rights in the collateral such that the security interest can attach.
2. UCC 2-501: When goods are identified to a contract for sale, the buyer has an insurable interest in the goods.  Thus, once goods are identified for a contract for sale, the buyer has sufficient rights in the goods such that they could grant a security interest in them.
3. In re Howell Enterprises: BS wants to buy rice on credit.  Tradax will do the deal on credit, Howell will not.  BS will not deal with Tradax.  So Howell and Tradax make deal where Howell will be the nominal seller and Tradax will supply the rice and be the recipient of the letter of credit.  First National has a security interest in Howell’s accounts receivable.  In the books it appears that Howell has an account receivable from BS and an account payable to Tradax.  First National says they have an interest in the account.  Court says Howell did not have sufficient rights in the letter of credit to grant a security interest to First National—they had no interest at all, and were just agents for Tradax.  Tradax wins.
F. After-Acquired Property
1. Rule (9-204): A security agreement generally may create or provide for a security interest in after-acquired collateral; however, a security interest does not attach under a term constituting an after-acquired property clause to: (1) consumer goods, other than an accession when given as additional security, unless the debtor acquires rights in them within 10 days after the SP gives value; or (2) a commercial tort claim.
a. 9-204(c) also allows for future advances.  If a future-advance clause is in the security agreement and the SP perfects, the SP remains perfected when a future advance is given.
2. Rationale: Allowing a creditor to take an interest in after-acquired consumer goods could have an in terrorem effect—because consumer goods aren’t worth much, it would be a much greater burden on the consumer to give up the goods than it would be a benefit to the creditor to foreclose on the goods; thus, this is just a way for the creditor to hold a club over the debtor’s head to scare it into paying.
3. Beware of Dragnet Clauses: These clauses state that the collateral debtor is putting up for the loan secures the current loan and all loans in the future.  Comment 5 says the parties are free to agree that a security interest covers any obligation whatsoever, and it is a matter of construing the parties’ agreement under applicable law.  However, courts won’t necessarily follow the commentary, and consumer-protection laws often strike these down.
V. IS THE SECURITY INTEREST A PURCHASE MONEY SECURITY INTEREST (PMSI)? – 9-103
A. Generally: Whether the security interest is purchase money is important later in determining the proper method of perfection and in determining priority.  A PMSI is one where the credit is being extended to enable the debtor to buy the collateral.  The classic case involves the seller of goods on credit who retains a security interest in the goods to secure the price (a “conditional sales contract”).  But it is also possible for third party lenders to obtain a PMSI, as long as the credit is actually used to obtain the collateral.
B. Definitions (9-103(a)): 
1. “Purchase-money collateral” means goods or software that secures a purchase-money obligation incurred with respect to that collateral
2. “Purchase-money obligation” means an obligation of an obligor incurred as all or part of the price of the collateral or for value given to enable the debtor to acquire rights in or the use of the collateral if the value is in fact so used.
C. Automatically Perfected: A PMSI in consumer goods is automatically perfected under 9-309.
1. Rationale: Consumer goods are not worth much on the market, so it’s not always worth it for a secured party to foreclose on such goods.  Also, the party granting credit is often the seller itself, and we don’t want to burden sellers by requiring them to file financing statements every time they sell something.
D. Purchase-Money Security Interest in Goods (9-103(b)): A security interest in goods is a purchase-money security interest to the extent that the goods are purchase-money collateral with respect to that security interest.  Thus, the loan money must be used to purchase the purchase-money goods.
1. Comment 3: The concept of “purchase-money security interest” requires a close nexus between the acquisition of collateral and the secured obligation. Thus, a security interest does not qualify as a purchase-money security interest if a debtor acquires property on unsecured credit and subsequently creates the security interest to secure the purchase price
2. Example: Lender lends money for borrower to purchase a sewing machine.  Borrower pays a liquor bill with this money and buys the sewing machine with money from savings.  Lender does not have a PMSI in the sewing machine. 
E. Loan Must Enable Debtor to Acquire Collateral: If the debtor already has the collateral, it is not a PMSI
F. Refinancing a PMSI (see 9-103(f) (“no loss of status of PMSI in non-consumer-goods transaction”))
1. Possible Approaches
a. “Dual Status” Rule (9-103, Comment 7): For non-consumer-goods transactions, Article 9 approves of the dual-status approach, under which a SI may be a PMSI to some extent and a non-PMSI to some extent 
b. “Transformation” Rule: When the debtor refinances, that destroys the purchase-money nature
c. “Case-by-Case”: Court looks to the facts to see if the parties meant to retain the PMSI status.
2. Application
a. Non-Consumer-Goods Case: Use the dual-status approach, and the PMSI will remain; payments will go towards the PMSI depending on the formula provided in 9-103
b. Consumer-Goods Case: Drafters have left this issue for the courts to decide, and there’s authority for use of all three approaches
i. Pro-Consumer Court: Usually transformation rule
ii. Pro-Creditor Court: Usually dual-status approach
iii. Wishy-Washy Court: Case-by-case
VI. PERFECTION OF THE SECURITY INTEREST – 9-308
A. Generally: In order for a security interest to be perfected, it must first be created.  The question of perfection is important because if the security interest is perfected, it is generally enforceable against third parties, especially the debtor’s bankruptcy trustee.  The purpose of perfection is to put the world on notice of the security interest.  The UCC provides for a number of methods of perfection, depending on the collateral and the type of security interest involved.  For example, if the security interest is a PMSI in consumer goods, there is no need for the secured party to do anything to perfect; it is automatic.  For some assets, the secured party may take possession or obtain control over the asset, for example by becoming the account holder of a deposit account or an investment account.  The most common method of perfection is by filing a financing statement.
B. Choice of Law in Multi-State Transactions – 9-301 to 9-307
1. Generally: Choice of law rules cannot be altered by agreement between the parties—while a choice of law provision may affect some of the rights of the parties, such a provision does not control the place of filing.
a. When it comes to perfection, we look to where the debtor is located
b. When it comes to priority, we look to the state in which the collateral is located
2. Analysis
a. Is the transaction described in 9-302 to 9-306?
i. 9-302: Agricultural Liens
ii. 9-303: Goods Covered by Certificate of Title
iii. 9-304: Deposit Accounts
iv. 9-305: Investment Property
v. 9-306: Letters of Credit 
b. If no, use 9-301
c. Other choice of law issues: 1R-301
3. General Rules (9-301): Except as provided in 9-303 through 9-306, the following rules determine the law governing perfection, the effect of perfection or non-perfection, and the priority of a security interest in collateral
a. (1) While a debtor is located in a jurisdiction, the local law of that jurisdiction governs perfection, the effect of perfection or nonperfection, and the priority of a security interest in collateral.
b. (2) While collateral is located in a jurisdiction, the local law of that jurisdiction governs perfection, the effect of perfection or nonperfection, and the priority of a possessory security interest in collateral.
c. (3) While tangible negotiable documents, goods, instruments, money, or tangible chattel paper is located in a jurisdiction, the local law of that jurisdiction governs
i. (A) perfection of a security interest in the goods by fixture or fixture filing
ii. (B) perfection of a security interest in timber to be cut; and
iii. (C) the effect of perfection or nonperfection and the priority of a nonpossessory security interest in the collateral 
C. Perfection Analysis
1. Classify the Collateral
2. Is the Security Interest Purchase Money?
3. Based on the Classification and Whether Purchase Money, Can the SI be Perfected By:
a. Possession?  9-312, 9-313
b. Temporarily Without Doing Anything? 9-312
c. Control? 9-314
d. Automatically? 9-309
e. Filing? 9-310
D. PERFECTION  BY POSSESSION – 9-313
1. Rule (9-313)
a. Perfection by Possession: Except as otherwise provided in subsection (b) [“Goods covered by certificate of title”], a secured party may perfect a security interest in negotiable documents, goods, instruments, money, or tangible chattel paper by taking possession of the collateral.
b. Goods Covered by Certificate of Title: With respect to goods covered by a certificate of title, a secured party may perfect a security interest in the goods by taking possession of the goods only in the circumstances provided in 9-316(d).
c. Time of Perfection and Continuation of Perfection: If perfection depends on possession, then perfection occurs no earlier than when the secured party takes possession and continues only while the secured party has possession.
2. Goods Covered by a Negotiable Document (e.g. a warehousing receipt): 
a. General Rule (9-312(c)): While goods are in possession of a bailee that has issued a negotiable document covering the goods, a security interest in the goods may be perfected by perfecting a security interest in the document. Section 9-313 says that you can perfect an interest in negotiable documents by taking possession of them.  Thus, by taking possession of the document, you perfect the security interest in the document, and by perfecting the interest in the document, you perfect the interest in the underlying goods.
i. Priority: A security interest perfected in the document has priority over an security interest that becomes perfected in the goods by another method during that time
ii. Neutral Bailee:  If the debtor controls the bailee, then people on the outside looking in might think the debtor owns the collateral, which creates a secret lien problem.  While a third person holding possession can be under some control of the debtor, a problem arises where the debtor has too much control. 
b. Bailee Negligence: Section 7-204(1) states that a warehouse is liable for damages for loss or injury to the goods caused by its failure to exercise care with regard to the goods that a reasonably careful person would exercise under similar circumstances. 
E. AUTOMATIC PERFECTION– 9-309: 
1. The following security interests are perfected when they attach (the following are the ones we covered in class; see the rule for more)—
a. Purchase-money security interest in consumer goods (some exceptions)
b. An assignment of accounts or payment intangibles which does not by itself or in conjunction with other assignments to the same assignee transfer a significant part of the assignor's outstanding accounts or payment intangibles
i. Comment 4: This section is meant to save from ex post facto invalidation casual or isolated assignments—assignments which no one would think of filing.  Any person who regularly takes assignments of any debtors or payment intangibles should file.
ii. In re Wood: SP loaned his buddy 10K. Wanted assurance of payment so took an assignment of a couple of cases the debtor had.  Debtor bankrupt before SP files.  Debtor says unsecured and so can be avoided, SP says a casual and isolated assignment of accounts receivable.  Court notes that while statute indicates significant amount of debtor’s accounts, comments indicate a casual or isolated transaction.  Court says only have to meet one test and that the casual and isolated transaction was satisfied.
iii. Hull says do not rely on this—court putting more weight on the comments than on the statute.  Should file.  Code section really on here to protect those that do not know what they are doing
c. Sale of a payment intangible
d. Sale of a promissory note
i. Automatic perfection only occurs when there’s a true sale; there is no automatic perfection where a promissory note is used as collateral
ii. This section is meant to provide a safe harbor for the sale of promissory notes: as long as there’s a legitimate sale, buyers of promissory notes are insulated from the bankruptcy’s estate, even if the buyer has not filed or taken possession at the time the debtor goes bankrupt.
e. Security interest created by the assignment of a health-care-insurance receivable to the provider of the health-care goods or services
F. TEMPORARY PERFECTION – 9-312(e)–(g)
a. Temporary Perfection: New Value
i. Rule (3-312(e)): A security interest in certificated securities, negotiable documents, or instruments is perfected without filing or the taking of possession for a period of 20 days from the time it attaches to the extent that it arises for new value given under an authenticated security agreement.
ii. Typical Example: The temporary perfection situation is usually used in letter of credit transactions where the documents are in transit and it takes a while for those documents to get into the hands of the person perfecting the interest.
iii. Rationale: It’s generally too much of a burden to place on the bank to file financing statements in these cases because they wind up with the document and normally get paid shortly thereafter; therefore, the security interest is only in effect for a short period of time.
iv. Book Example: Warehouse receipt is validly issued and effective.  Bank and Kiddie Delight signed a written security agreement covering the warehouse receipt and the inventory it represented and the bank gave Kiddie Delight the money.  Bank has a perfected security interest before it files or gets possession of the warehouse receipt for 20 days. 
b. Temporary Perfection: Goods or Documents Made Available to Debtor 
i. Rule (9-312(f)): A perfected security interest in a negotiable document or goods in possession of a bailee, other than one that has issued a negotiable document for the goods, remains perfected for 20 days without filing if the secured party makes available to the debtor the goods or documents representing the goods for the purpose of:
· (1) ultimate sale or exchange; or
· (2) loading, unloading, storing, shipping, transshipping, manufacturing, processing, or otherwise dealing with them in a manner preliminary to their sale or exchange.
ii. Note: You rely on this provision at your peril.
c. Temporary Perfection: Delivery of Security Certificate or Instrument to Debtor
i. Rule (9-312(g)): A perfected security interest in a certificated security or instrument remains perfected for 20 days without filing if the secured party delivers the security certificate or instrument to the debtor for the purpose of:
· (1) ultimate sale or exchange; or
· (2) presentation, collection, enforcement, renewal, or registration of transfer.
ii. Note: Even though a creditor can be temporarily perfected when it gives the debtor the notes (as perhaps in a situation where the debtor takes the note from the creditor to present it payment), the creditor takes a huge risk in doing so.  Better to have debtor negotiate the check to creditor for presentment.
d. Filing Permitted: Per 9-312(a), a creditor is always permitted to file rather than relying on temporary perfection.  This may be the safer alternative in many situations. 
G. PERFECTION BY FILING – 9-310
1. Generally: Look to 9-310 to determine whether you have to file.  You file a financing statement, and you almost always file with the secretary of state’s office.  
2. Financing Statement – 9-502, form after 9-521
a. Generally: The most common method of perfection is by filing a financing statement.  The form of the financing statement is set forth following section 9-521.  It must particularly name the debtor and describe the collateral.  The collateral description does not have to be as precise in the financing statement as in the security interest because the financing statement is simply to put other creditors on inquiry notice.  A supergeneric collateral description (“all of the debtor’s personal property”) is permitted in the financing statement but not in the security agreement.  The financing statement need no longer be signed by the debtor.  In the event that a financing statement is fraudulently filed, the debtor may file a termination statement or a statement correcting the wrongly filed financing statement.
b. Sufficiency of the Financing Statement (9-502(a)): Subject to subsection (b), a financing statement is sufficient only if it
i. (1) provides the name of the debtor
ii. (2) provides the name of the secured party or a representative of the secured party; and
iii. (3) indicates the collateral covered by the financing statement.
3. When to File: A creditor may file before a security interest has attached as long as it has the authority from the debtor to do so.  Filing before attachment has nothing to do with creating the security interest, but it can establish a first-in-time right to the collateral. 
4. Where to File – 9-501
a. Generally: The first issue is which state’s law governs.  Generally, the law where the debtor resides will be the governing law, so filing will occur there.  In certificate-of-title situations, the law of the jurisdiction issuing the certificate is the governing law.  Rev. Article 9 generally requires filing in the secretary of state’s office for all types of collateral, although local filings may be necessary to protect an interest in fixtures.
b. Where is the Debtor Located? 9-307
i. Individual: Principal residence (9-307(b)(1))
ii. U.S. Registered Organization: (e.g. corporation organized under Delaware law): State of organization (9-307(e))
iii. Other Organization: Place of business; if more than one place of business, chief executive office (9-307(b)(2)–(3))
iv. If Location Outside the U.S.: Foreign jurisdiction only if it has a filing system; otherwise, D.C. (9-307(c))
c. Certificates of Title
i. Definition (9-102(a)(10)): “Certificate of title” means a certificate of title with respect to which a statute provides for the security interest in question to be indicated on the certificate as a condition or result of the security interest’s obtaining priority over the rights of a lien creditor with respect to the collateral.
· Basically, the only kind of certificate of ownership this deals with are those where the law of the state in question requires security interests to be noted on the certificate of title.
· If the question deals with automobiles, you should think of certificates of title.
ii. Governing Law: The law of the state issuing certificate governs perfection, effect of perfection, or non-perfection and priority until a new certificate is issued. 9-303(c)
· Thus, it does not matter where the debtor is from—if the certificate of title is issued, the law of the state where the certificate issued governs and the certificate must be filed in that jurisdiction.
· No secret lien problem: Anyone dealing with the car owner is going to ask for the pink slip, so they’re not going to care where it’s from
iii. Issuance of New Certificate: When a new certificate is issued, Rules in 9-316(d) & (e) apply (also 9-337)
· SI under old certificate remains perfected under the law of the former state
· That perfected security interest, however, is subject to defeat by purchaser for value (including secured parties) unless SP properly reperfects before the time indicated in 9-316(e)(1)&(2)
· 9-316(e)(1): A security interest in goods covered by a certificate of title becomes unperfected as against a purchaser for value and is deemed never to have been perfected as against a purchaser of the goods for value [unless SP properly reperfects] before
· (1) the time the SI would have become unperfected under the law of the other jurisdiction had the goods not become covered by a certificate of title from this state; or 
· (2) the expiration of 4 months after the goods had become so covered.
5. Effect of Clerk’s Error
a. Rule (9-517): The failure of the filing office to index a record correctly does not affect the effectiveness of the filed record. 
i. Comment 2: This section provides that the filing office’s error in mis-indexing a record does not render ineffective an otherwise effective record.  . . . [T]his section imposes the risk of filing-office error on those who search the files rather than on those who file.
b. Effect 
i. As long as the first secured party filed properly, that party will have priority (although this could create a secret lien problem); once you’ve done what you’re supposed to do, you’re protected.
ii. If the second party to file files due to the clerk’s filing error, that party may sue the state.
c. Proof: Good practice to run a search yourself after you file to make sure it was filed correctly.  Could also ask for conformed copies from the clerk’s office.
6. Length of Effectiveness (9-515)
a. General Rule (9-515(a)): A filed financing statement is effective for a period of 5 years after the date of filing. 
b. Lapse and Continuation (9-515(c)): The effectiveness of a filed financing statement lapses unless a continuation statement is filed prior to lapse.  Upon lapse, a financing statement ceases to be effective and the security interest becomes ineffective.
i. If the security interest becomes unperfected upon lapse, it is treated as having never been perfected against a purchaser of the collateral for value.  This can alter priority!
· “Purchase” means taking by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in property.
ii. Comment 3, example 1: SP-1 and SP-2 both hold security interests in the same collateral.  Both security interests are perfected by filing.  SP-1 filed first and has priority under Section 9-322(a)(1).  The effectiveness of SP-1’s filing lapses.  As long as SP-2’s security interest remains perfected thereafter, SP-2 is entitled to priority over SP-1’s security interest, which is deemed never to have been perfected as against a purchaser for value (SP-2).
c. Continuation Statement (9-515(d)): A continuation statement may only be filed within 6 months of the expiration of the 5-year period.
i. 9-515(e): If a continuation statement is filed, the financing statement will be effective for another 5 years, starting on the date the initial financing statement would have become ineffective.  After the next five years, have to file another continuation statement or it will lapse.
ii. Once there is a lapse, a late filing will not resurrect the previous filing; the priority starts from the date of the new filing.
7. Termination Statement (9-513)
a. Consumer Goods (9-513(a))
i. Rule: A SP shall file a termination statement if the financing statement covers consumer goods and either:
· (1) there is no obligation secured by the collateral covered by the financing statement and no commitment to make an advance, incur and obligation, otherwise give value; or 
· (2) the debtor did not authorize the filing of the initial financing statement.
ii. Time for Compliance: SP shall file the termination statement either:
· (1) within one month after there is no obligation secured by the collateral covered by the financing statement and no commitment to give value, or
· (2) if earlier, within 20 days after the SP receives an authenticated demand from the debtor.
b. Non-Consumer Goods (9-513(c)): Generally, the SP must file a termination statement or send a termination statement to the debtor within 20 days after the SP receives an authenticated demand from the debtor.
c. SP’s Failure to File a Termination Statement
i. Debtor May File Amendment: If the SP fails to file a termination statement as required by 9-513(a) or (c), 9-509(d)(2) allows the debtor to file an amendment that serves as a termination statement, but it must indicate that the debtor is filing it himself.
ii. Possibility of Damages Suit: 9-625 provides that damages may be awarded against someone who fails to file a termination statement; it also allows for $500 in punitive damages.
8. Bogus Filings
a. Debtor is authorized to file termination statement if the secured party (SP) wrongfully refuses to file one.  The termination statement must state that it is filed by Debtor.  9-509(d)
b. Debtor may file a correction statement. 9-518
c. In any event, the financing statement remains on file until 1 year after lapse.  9-519(g)
d. Debtor may sue wrongful filer for damages.  9-625
e. Debtor may seek to clear title or seek criminal prosecution outside of Article 9.  9-518, Comment 3.
i. Comment 3: Resort to other law. This Article cannot provide a satisfactory or complete solution to problems caused by misuse of the public records.  The problem of “bogus” filings is not limited to the UCC filing system but extends to the real-property records, as well.  A summary judicial procedure for correcting the public record and criminal penalties for those who misuse the filing and recording systems are likely to be more effective and put less strain on the filing system than provisions authorizing or requiring action by filing and recording offices
ii. The DA tends to have bigger fish to fry, though.
H. PERFECTION BY CONTROL – 9-104 to 9-107, 8-106, 9-314
1. Generally
a. Mandatory (only way to perfect): Deposit account (unless proceeds) and letter-of-credit right (exception under 9-308(d))
b. Permissive: Investment property (stocks, bonds, brokerage accounts), electronic chattel paper (N/A for this class), and electronic documents of title (also N/A) (9-314)
c. How to take Control: 9-104 to 9-107
d. Special Priority Rules for Deposit Accounts, Investment Property, and LOC Rights: 9-327 to 9-329
2. Perfection by Control Can Occur with Three Types of Collateral – 9-314
a. Investment Property
i. 9-312(a): Can also perfect by filing 
b. Deposit Accounts
i. 9-312(b): Can only perfect by control 
c. Rights Under a Letter of Credit
i. 9-312(b): Cannot perfect by filing unless provided in 9-308(d).  
· Can only file to perfect if perfection of a security interest in the collateral perfects a security interest in the underlying collateral 
· Ex: LOC as a supporting obligation to an account—perfecting the interest in the account perfects the interest in the LOC
3. Control Over a Security Entitlement (Permissive) – 8-106
a. Rule (8-106(d)): A purchaser has “control” of a security entitlement if:
i. (1) the purchaser becomes the entitlement holder;
· This is the safest method—SP puts the securities entitlement in its own name
ii. (2) the securities intermediary has agreed that it will comply with entitlement orders originated by the purchaser without further consent by the entitlement holder; or
iii. (3) another person has control of the security entitlement on behalf of the purchaser or, having previously acquired control of the security entitlement, acknowledges that it has control on behalf of the purchaser.
b. Advantage to Perfection by Control: If you have control and someone else perfects by filing, the party with control wins (9-328(1): “A security interest held by a SP having control of investment property has priority over a security interest held by a SP that does not have control of the investment property”).  Perfecting by filing will help if you’re duking it out with a BK trustee, but as against everyone else, perfection by control is the best way to perfect.
c. Control Agreement: Control agreement will be among the debtor, the secured party, and the securities intermediary.  This allows the SP be able to direct the sale of shares if it has to (e.g., if debtor defaults).  Minimum that is required under one of these agreements is that the brokerage co and debtor acquiesce to the SP being able to sell the securities if it needs to.  Can also allow debtor to be able to move things around, which can be good if the debtor is a good trader
i. Safest way to go, however, is for the SP to put the stock in its name—which is allowed under 8-106(d)—until the loan is paid back.
4. Control Over Deposit Accounts (Mandatory) – 9-104(a)
a. Generally: A9 did not used to cover deposit accounts as original collateral.  Only time there was a SI in collateral was when proceeds of other collateral went into the account (and that’s still one of the most common situations). Remember that you cannot take collateral in a consumer deposit account. 
b. Rule (9-104(a)): A secured party has control of a deposit account if: 
i. (1) the SP is the bank with which the deposit account is maintained;
ii. (2) the debtor, secured party, and bank have agreed in an authenticated record that the bank will comply with instructions originated by the SP directing disposition of the funds in the deposit account without further consent by the debtor, or
iii. (3) the SP becomes the bank’s customer with respect to the deposit account
· This is the safest method—SP puts its name on the debtor’s account or opens its own account to move the money into.  This is safest because 9-327(3) gives a SI held by the bank with which a debtor’s deposit account is maintained priority over a conflicting interest held by another SP, unless the SP with the conflicting SI perfected by control by becoming the bank’s customer. 
5. Control of Letter of Credit Rights – 9-107
a. Generally: In a SOG transaction, a seller may like for the buyer to post a LOC to make sure it gets paid when the goods are shipped.
b. Definition of LOC: An independent obligation on the part of a bank that it will pay on the presentation of certain documents (usually a bill of lading showing the goods have been shipped or an inspection certificate).
c. Rule (9-107): A secured party has control of a letter-of-credit right to the extent of any right to payment or performance by the issuer or any nominated person if the issuer or nominated person has consented to an assignment of proceeds of the letter of credit under § 5-114(c) or otherwise applicable law or practice.
i. Control: Issuers of LOCs generally do not like to deal with assignments of LOC rights, and they can refuse to recognize or assent to assignments of the proceeds of a LOC.  If this is the case, then you cannot perfect by control. 
· Risk: If you perfect by control, there’s a risk that the sales contract will never be performed.
ii. Filing: What banks cannot, however, prevent the creation of a security interest.  So what you can do is perfect an interest in the underlying asset, which is an account receivable. Pursuant to 9-308(d), the perfection of an interest in an account (by filing) also perfects an interest in the supporting obligation—thus, if you perfect in the account, then you perfect in the LOC.
d. Priority: Perfection by control has priority over perfection in the account.
I. Continued Perfection Following a Change in Governing Law 9-316
4. 9-316
a. 9-316(a) Effect on perfection of change in governing law. A security interest perfected pursuant to the law of the jurisdiction designated in Section 9-301(1) or 9-305(c) remains perfected until the earliest of:
i. the time the perfection would have ceased under the law of that jurisdiction;
ii. the expiration of four months after a change of the debtor’s location to another jurisdiction; or
iii. the expiration of one year after a transfer of collateral to a person that thereby becomes a debtor and is located in another jurisdiction.
b. 9-316(b): Security interest perfected or unperfected under law of new jdx. If a security interest described in subsection (a) becomes perfected under the law of the other jurisdiction before the earliest time or event described in that subsection, it remains perfected thereafter.  If the security interest does not become perfected under the law of the other jurisdiction before the earliest time or event, it becomes unperfected and is deemed never to have been perfected as against a purchaser of the collateral for value
5. Summary
a. Debtor Moves: SP has 4 months to refile
b. Collateral Moves: SP has 1 year to refile (easier to keep track of debtor than collateral)
c. If SP Fails to Refile Within Grace Period: Security interest becomes unperfected and is deemed never to have been perfected as against a purchaser of the collateral for value (including a subsequent SP)
J. Continued Perfection
4. Perfection by Different Methods (9-308(c)): A security interest or agricultural lien is perfected continuously if it is originally perfected by one method under this article and is later perfected by another method under this article, without an intermediate period when it was unperfected.
a. Example: Debtor pledges his stamp collection to Bank in return for a loan.  The bank perfected by possession.  Debtor then borrowed money from Father, and he gave Father a security interest in the same collection.  Father files.  Bank then has Debtor sign a security agreement and relinquishes possession.  It then files.  Bank loses because its perfection by possession lapsed when it relinquished possession before filing a financing statement.
5. Supporting Obligation (9-308(d)): Perfection of a security interest in collateral also perfects a security interest in a supporting obligation for the collateral.
a. Note that 9-203(f) states that the attachment of a security interest in collateral gives the secured party the rights to proceeds in 9-315 and is also attachment of a security interest in a supporting obligation for the collateral
b. Thus, if you perfect your interest in an underlying obligation (e.g., an account), you perfect your interest in the supporting obligation (a surety’s obligation or a letter of credit right)
VII. PRIORITY DISPUTES – 9-317 et seq.
A. Generally: The general “golden rule” of Article 9 (9-201) is that the security interest is good as against everyone, and the secured party wins unless the other party can point to something that says the secured party does not win.  In the contest between perfected security interests, the general rule is first to file or perfect wins.  There are exceptions for PMSIs that are perfected during the 20-day grace period after the debtor receives possession of the collateral.  If the collateral is inventory, the PMSP must follow additional steps of notifying competing secured parties before the debtor receives possession and must perfect before possession.
B. Perfected SP vs. Perfected SP – 9-322, 9-324
1. General Rule (3-322(a)(1)): First to file or perfect wins—“Conflicting perfected security interests rank according to priority in time of filing or perfection.”
2. Future Advances  (9-323)
a. Generally: Section 9-204(c) states that a future advances clause is permissible in a security agreement.  If a secured creditor has perfected by filing and makes a future advance, there must either be a future advances clause in the original security agreement indicating that the security interest covers that and all future advances, or there has to be a new security agreement wherein the debtor grants a new security interest for the new advance.  As long as one of these has been met, then the original filed financing statement is good as to the original advance and the future advance, and the SP does not have to file a new financing statement.
i. 9-204, Comment 5: Under subsection (c) collateral may secure future as well as past or present advances if the security agreement so provides. This is in line with the policy of this Article toward security interests in after-acquired property under subsection (a). Indeed, the parties are free to agree that a security interest secures any obligation whatsoever. Determining the obligations secured by collateral is solely a matter of construing the parties' agreement under applicable law.
b. Priority & Future Advances (9-323(a)): For purposes of determining the priority of a perfected security interest under Section 9-322(a)(1), perfection of the security interest dates from the time an advance is made. (Basically, a future advance on the same collateral relates back to the initial advance for the purposes of the first-to-file-or-perfect-wins rule.)
i. 9-323(a) Official Comment 3, Example 1: On February 1, A makes an advance secured by machinery in the debtor's possession and files a financing statement. On March 1, B makes an advance secured by the same machinery and files a financing statement. On April 1, A makes a further advance, under the original security agreement, against the same machinery. A was the first to file and so, under the first-to-file-or-perfect rule of Section 9-322(a)(1), A's security interest has priority over B's, both as to the February 1 and as to the April 1 advance. It makes no difference whether A knows of B's intervening advance when A makes the second advance. Note that, as long as A was the first to file or perfect, A would have priority with respect to both advances if either A or B had perfected by taking possession of the collateral. Likewise, A would have priority if A's April 1 advance was not made under the original agreement with the debtor, but was under a new agreement
3. Knowledge is Irrelevant: It does not matter whether one party is aware of the other party’s security interest or not. It is a pure race system of notice—first one to the filing office will win.
4. Exception to the General Rule: PMSP vs. Non-PMSP (9-317(e), 9-324(a))
a. General Rule: PMSP has a 20-day grace period in which to file and get priority.
i. 9-317(e): Except as otherwise provided in 9-320 and 9-321, if a person files a financing statement with respect to a PMSI before or within 20 days after the debtor receives delivery of the collateral, the security interest takes priority over the rights of a buyer, lessee, or lien creditor which arise between the time the security interest attaches and the time of filing
ii. 9-324(a): Except as otherwise provided, a perfected PMSI in goods other than inventory or livestock has priority over a conflicting security interest in the same goods if the PMSI is perfected when the debtor receives possession of the collateral or within 20 days thereafter.
b. Goods Held on Approval: Under 2-326(2), goods held on approval are not subject to the claims of the buyer’s creditors until acceptance.  If a “debtor” is holding goods on approval, there is no collateral, and thus no security interest.
c. Special Rule for PMSI in Inventory (9-324(b)) 
i. Rule (9-324(b)): PMSP wins if:
· (1) PMSI is perfected at the time D receives possession of the inventory 
· (2) Notification is given to prior filed secured parties of conflicting interests
· (3) Notice must indicate an intent to acquire a PMSI in inventory of the debtor and describe the inventory
· (4) Notice must be received by the holder of the conflicting SI within 5 years before the debtor receives possession of the inventory.
· What this means: Notice is good for 5 years.
· Ex: Bank has a SI in a debtor’s inventory.  Wholesaler negotiates deliveries of inventory to debtor with a PMSI in such inventory.  If the wholesaler gives the bank notice immediately, then for the next 5 years, the bank will have received the notification 5 years before debtor received possession.
ii. 9-324(a) vs. 9-324(b)
· No 20-day grace period in (b): 
· Must give notice in (b)
· In (a), priority extends to all identifiable proceeds; in (b), priority extends only to identifiable cash, chattel-paper, and/or instrument proceeds of the inventory.
· This does not include accounts that are created in the sale of inventory (although some buyers of inventory purchase on account).  This is because creditors taking SIs in inventory also often take SIs in accounts receivable, and it can often be hard to differentiate the purchase-money accounts receivable and the non-purchase-money accounts receivable.
iii. Rationale for Differences (Comment 4): Has to do with commercial practices—an inventory secured party may have to make advances to the debtor against incoming inventory.  A fraudulent debtor could apply for such advances even though it has given a PMSI in the inventory to another party.  Thus, if the PMSP in inventory must give notice to non-PMSP in inventory, then presumably the non-PMSP will not make an advance.
d. Conflicting PMSIs (9-324(g))
i. Example: Debtor purchases inventory from Wholesaler, which always takes a PMSI in the goods.  Debtor borrows $1,000 from Bank to use as a down payment for inventory from Wholesaler and gives the bank a PMSI in the goods that Wholesaler also takes a PMSI in.
ii. Rule (9-324(g)): If more than one security interest qualifies for priority in the same collateral as PMSI, PMSI in inventory/livestock/software:
· (1) A security interest securing an obligation incurred as all or part of the price of the collateral has priority over a security interest securing an obligation incurred for value given to enable the debtor to acquire rights in or use the collateral; and
· (2) In all other cases, 9-322(a) applies to the qualifying security interest
iii. Comment 13: 
· This section grants priority to PMSIs securing the price of the collateral (created in favor of the seller, or Wholesaler in example) over PMSIs that secure enabling loans.
· First-to-file-or-perfect rule of 9-322 applies to multiple PMSIs securing enabling loans. 
C. Unperfected SP vs. Perfected SP – 9-317, 9-322 (Perfected SP Wins)
1. Rule (3-322(a)(2)): A perfected security interest or agricultural lien has priority over a conflicted unperfected security interest or agricultural lien
D. Lien Creditor vs. Unperfected SP – 9-317 (Lien Creditor Wins)
1. Generally: The unperfected SP loses out to lien creditors who come into the picture before perfection.  There is a 20-day grace period for a PMSP to perfect after the debtor receives possession of goods.  The most significant “lien creditor” is the bankruptcy trustee, who can defeat unperfected interests.  
2. Definition of “Lien Creditor” (9-102(a)(52)): “Lien creditor” means:
(A) A creditor that has acquired a lien on the property involved by attachment, levy, or the like;
(B) an assignee for benefit of creditors from the time of assignment; 
(C) a trustee in bankruptcy from the date of filing of the petition; or 
(D) a receiver in equity from the time of appointment
3. General Rule 
a. 9-317(a)(2): Except as otherwise provided in 9-317(e) for PMSPs, a security interest or agricultural lien is subordinate to the rights of a person that becomes a lien creditor before the earlier of the time
i. (A) the security interest or agricultural lien is perfected; or
ii. (B) one of the conditions specified in 9-203(b)(3) for attachment of the SI is met and the financing statement is filed.
b. Gap-Lien Creditor Prevails (with an exception below): If a lien creditor becomes a lien creditor between the time when the SI is created and when it is perfected, the lien creditor prevails.  This holds a club over the SP to file. 
4. Exception for PMSP vs. Gap-Lien Creditor (9-317(e)): PMSP wins if it files within 20 days after debtor receives collateral
E. Buyers vs. SP – 1-201(9), 9-317, 9-320, 9-330, 9-331, 9-337
1. Generally
a. General Rule: A SI follows the collateral into the hands of the buyer (unless the SP authorizes the disposition free of the SI or agricultural lien).  9-315(a)(1)
i. Thus, despite the general rule, a SP may authorize disposition free of the security interest (not enough that it just authorizes the sale)
b. Buyer’s Possible Arguments:	
i. Buyer in the ordinary course of business (BIOCOB): 1-201(b)(9), 9-320
ii. Buyers of instruments, securities, and chattel paper: 9-330, 9-331
iii. Buyers not in ordinary course: 9-320, 9-317
iv. Buyers of farm products [UCC preempted by Federal Food Security Act, 7 U.S.C. § 1631]
2. Buyers in the Ordinary Course
a. Definition (1-201(a)(9), 9-320(a)):
i. Buyer must be a buyer in the ordinary course of the seller’s business (i.e., buying seller’s inventory in the routine way) (other than pawnbroker),
ii. Who does not buy in bulk (can buy large quantities, but cannot buy all of someone’s inventory),
iii. Who does not acquire the goods as a security for total or partial satisfaction of a preexisting debt (i.e., must give new value),
· Rationale: The reason a “buyer” who takes goods in satisfaction of a debt is not a BIOCOB has to do with proceeds—when a buyer buys inventory, the seller gets cash, and the SP’s security interest continues in that cash while the buyer takes free of the interest.  When a “buyer” takes goods in satisfaction of a debt, no proceeds are created.
iv. Who buys from one in the business of selling goods of that kind (e.g., buys a car from a car dealer),
v. Who buys in good faith and without knowledge that this purchase is in violation of others’ ownership rights or SIs, and 
vi. Who does not buy farm products from a person engaged in farming operations,
vii. Seller’s creditor must part with possession, and
viii. The competing security interest must be one “created by the buyer’s seller.”
· This creates trouble for buyers buying goods from a used merchandise seller
· Rationale: We don’t want to put a burden on the SP to follow the goods
b. Rule (9-320(a)): Except where the goods subject to the SI are in possession of the SP, a BIOCOB takes free of a SI created by the buyer’s seller, even if the SI is perfected and the buyer knows of its existence.
i. Exception for a SP in Possession: A SP in possession of the goods has priority against a BIOCOB.
c. Garage-Sale Exception (9-320(b)): A buyer of consumer goods from a seller who used or bought the goods for consumer use takes free of a security interest if the buyer buys for value without knowledge of the security interest.
i. Only applies when the goods were consumer goods in the hands of the seller and are also consumer goods in the hands of the buyer.
ii. These types of buyers are not BIOCOBs because they are not buying from a seller in the business of selling in goods of that kind.
d. Entrustment – 2-403(2)-(3)
i. Rule and Definition
· 2-403(2): Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in the ordinary course of business.
· 2-403(3): “Entrusting” includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence.
ii. Effect: Example 2 of comment 3 to 9-320 indicates that a SP can be an entruster if they know that goods have been sent somewhere and they acquiesce in the entrustment by allowing that possession to take place.  If the person entrusted with the goods then sells those goods, a buyer in the ordinary course of those goods takes free of the SP’s interest. 
3. Buyers of Instruments, Securities, and Chattel Paper (HIDC vs. SP)
a. General Rule: Art. 9 will yield to negotiable instrument law if contest between holder in due course of an instrument and a SP, even if the SP’s interest is perfected.  While a SP can perfect a SI in an instrument by filing, 9-331(c) provides that filing does not constitute notice of a claim or defense.
b. Note that 3-305 does not list a claim of a SP as a defense assertable against a HIDC.
4. Buyers Not in the Ordinary Course
a. General Rule: Buyers not in the ordinary course take subject to the security interest.
b. Garage Sale Exception: See above.
c. Gap-Lien Buyer Exception 9-317(b): A buyer not in the ordinary course has priority if the buyer (1) gives value, (2) receives delivery of the collateral, and (3) does not know of the security interest, and all of this occurs before the security interest is perfected.
i. NB: This is subject to 9-317(e), which gives priority to a PMSP who files within the 20-day grace period
5. Buyers of Farm Products: Food Security Act (7 U.S.C. § 1631)
a. Normal Rule: BIOCOBs of farm products and commission merchants (e.g. auctioneers) take free of security interests in farm products.  This reverses UCC rule in 9-320(a) that excepts buyers of farm products from the BIOCOB rule.
b. Exceptions (must pay off SP to take free)
i. (1) BIOCOB or commission merchant receives specified notice of security interest within 1 year before purchase (seller is required to give secured party a list of buyers and commission merchants).
· SP puts in the security agreement a provision that requires the farmer to tell the SP who it is that bought the farm products from them and what commission merchants they used.
· Ex: Lender loans to Farmer and tells Farmer, “Give me a list of everyone you sell to.”  Lender/SP will send a notice to all of these parties saying, “When you buy from Farmer, pay me,” and the buyer has to do that to take free of the SP’s SI.
ii. (2) State establishes filing system pursuant to which buyers register, special financing statements are filed by the SP, and buyer then receives list of secured parties who are financing debtor; or buyer fails to register.
· State can set up a system with which buyers of farm products in the jdx can register.  Buyer then gets notices of who the seller’s SPs are, and that buyer has to pay off those SPs when they buy farm products from the farmer.
c. These two exceptions are set up so that buyers of farm products know who the farmer/seller’s SPs are.  If neither exception applies (i.e., buyer has no notice of these SPs that it has to pay off), then the buyer takes free of the SI.
F. Lessees vs. SP – 9-321, 2A-307, 2A-308
1. General Rule (2A-307): The lessee of the collateral takes subject to the SI created by the lessor.

a. 2A-307: 
i. (1) Creditor of a lessee takes subject to the lease contract
ii. (2) Creditor of the lessor takes subject to the lease contract unless the creditor holds a lien that attached to the goods before the lease contract became enforceable
iii. (3) Lessee takes a leasehold interest subject to a SI held by a creditor of the lessor.
2. Exception: Lessee in the ordinary course of business can take free of the SI (9-321(c))
a. Definition (2A-103(u)): “Lessee in the ordinary course of business” means a person that leases goods in good faith, without knowledge that the lease violates the rights of another person, and in the ordinary course from a person (other than pawnbroker) in the business of selling or leasing goods of that kind.
i. A person leases in ordinary course if the lease to the person comports with the usual or customary practices in the kind of business in which the lessor is engaged or with the lessor’s own usual and customary practices.
ii. A person that acquires goods in a transfer in bulk or as security for or in total or partial satisfaction of a money debt is not a lessee in ordinary course of business.
b. Rule (9-321(c)): A lessee in the ordinary course of business takes its leasehold interest free of a SI in the goods created by the lessor, even if the SI is perfected and the lessee knows of its existence.
i. NB: If the “lease” is not a lease but rather a disguised secured transaction, and the disguised transaction has not been perfected, then you have an issue of perfected SP vs. unperfected SP.
3. Special Rights of Creditors
a. General Rule (2A-308): A creditor of a seller may treat a sale as void if it is fraudulent.  However, if the buyer bought in good faith and for value, then it’s not a fraudulent sale.
b. Relation to Leases: This deals with sale-leaseback arrangements where A sells to B and B leases it back to A to hide the ownership of equipment.
G. Disputes over Deposit Accounts, Investment Property, and Letters of Credit – 9-327, 9-329
1. Generally: Some types of collateral may be perfected by control, such as investment property and letters of credit.  For those types of assets, the secured party who has perfected by control will prevail over the secured party who has not perfected by control. 
H. Article 2 Interest vs. SP – 2-403, 2-711(3), 9-110
1. Buyer’s Article 2 Interest Where Seller Breaches Contract of Sale
a. Generally: An Article 2 security interest arises in situations where the seller breaches a contract of sale.  When a seller breaches a warranty with respect to goods, a buyer can reject the goods or revoke acceptance of the goods.  Section 2-711(3) gives a buyer in that situation a SI in the goods so the buyer can get his money back, and 9-110 gives priority to a buyer in that situation so the buyer can get his goods back.
i. This reverses the rule where buyers not in the ordinary course take subject to the security interest created in the seller; instead, if the buyer can assert an Article 2 security interest by rejecting or revoking acceptance of the goods, the buyer can take priority over the SP to the extent required to get his money back.
b. Rules
i. 2-711(3): On rightful rejection or justifiable revocation of acceptance a buyer obtains a SI in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller.
ii. 9-110: The buyer wins as long as he retains possession of the goods.  However, until the buyer obtains possession of the goods, the SI is enforceable even in the absence of a security agreement, filing is not necessary to perfect the SI, and the SP’s rights on the debtor’s default are governed by Article 2 or Article 2A.
c. Warranty of Title (2-312): If goods are sold subject to a SI and the buyer is not aware of the SI at the time of purchase, the seller has then breached the warranty of title under 2-312.  The buyer can revoke acceptance, and when revoke can claim a security interest in the goods under 2-711(3).  Then, the buyer can claim priority over the seller’s secured party by 9-110
2. Unpaid Seller vs. SP of Buyer – 2-403, 2-702
a. Under 2-702, a seller of goods has a right to reclamation upon learning of a buyer’s insolvency.  
b. Section 2-702(3) says that the seller’s right to reclaim is subject to a BIOCOB or other good-faith purchaser under 2-403.  Recall that a SP is a good-faith purchser.
c. Section 2-403 says that a person with voidable title (e.g., a buyer subject to a seller’s right to reclamation) can transfer good title to a good faith purchaser (e.g., a SP). 
d. Result: A SP of a buyer wins over an unpaid seller with the right of reclamation.
I. SP vs. Statutory Lienholder – 9-333
1. Generally: Statutory liens are not generally covered by Article 9, but 9-109(d)(2) states that 9-333—which governs “possessory liens”—applies with respect to the priority of a statutory lien.  An example of such a lien would be a mechanic’s lien.
2. Possessory Liens: Definition and Priority Rule – 9-333
a. (a) “Possessory Lien”: An interest, other than a security interest or an agricultural lien:
i. (1) which secures payment or performance of an obligation for services or materials furnished with respect to goods by a person in the ordinary course of the person’s business;
ii. (2) which is created by statute or rule of law in favor of that person; AND
iii. (3) whose effectiveness depends on the person’s possession of the goods.
· If the statutory lienholder does not have possession of the collateral, then this rule does not apply and a SP wins. 
b. (b) Priority: A possessory lien on goods has priority over a SI in the goods unless the lien is created by statute that expressly provides otherwise.
J. SP vs. Fixture Claimant – 9-334
1. Generally: For fixtures, interests may arise under both real property law and Article 9.  Normally the real property interest will prevail, unless one of the exceptions in section 9-334 is met.
2. Is the good a “fixture,” or is it going to become one? 9-102(a)(41) & 9-334(a)
a. The UCC only has a limited definition of fixtures: “’Fixtures’ means goods that have become so related to particular real property that an interesting them arises under real property law,” 9-102(a)(41), and “A security interest does not exist under this article in ordinary building materials incorporated into an improvement on land,” 9-334(a).
b. UCC punts to state real-property law for what constitutes a fixture.
3. Has the SI been perfected? 9-501
a. 9-501, Basically: You can perfect a security interest in a fixture by filing in the secretary of state’s office like any other financing statement.  But to get a really, really good perfected interest, you want to do a fixture filing, which will not only perfect your interest, but also protect you against certain real-estate claimants.
b. Benefit of Fixture Filing: Filing with the SOS will protect you in a lot of cases; however, if you’re fighting it out with someone else (other than the debtor) with a real-property interest, you’ll want to make a fixture filing for additional protections.
4. Has a fixture filing been made? 9-102(40) & 9-502
a. Generally: A fixture filing is financing statement filed with the real-property office that perfects your interest and will protect you against certain real-property claimants.  
i. If you’re not sure if it’s a fixture, you must file with the SOS’s office, too, because a fixture filing only perfects your interest if the good is really a fixture; if it’s not a fixture, then a fixture filing does not perfect your interest.
b. Definition of Fixture Filing (9-102(a)(40)): A financing statement covering goods that are or are to become fixtures and satisfying 9-502(a) and (b). 
i. 9-502(a): A financing statement is sufficient only if it:
· Provides the name of the debtor
· Provides the name of the SP
· Indicates the collateral covered by the financing statement
ii. 9-502(b): A fixture filing must satisfy (a) and also:
· Indicate that it covers this type of collateral
· Indicate that it is to be filed in the real property records
· This is meant to tip off the county recorder that it must be filed in the real property records
· Provide a description of the real property to which the collateral is related
· If the debtor does not have an interest of record in the real property, provide the name of a record owner
iii. Mortgages: 9-502(c) states that a mortgage qualifies as a fixture filing as long as it indicates the goods or accounts it covers, the goods are or are to become fixtures related to the property described, the record satisfies the above requirements for a financing statement, and it is filed.
5. Priority contest with real-estate interest? 
a. If yes, use 9-334.  If no, use other priority rules (first to file or perfect; other standard Article 9 rules)
i. 9-334, Comment 9: If you perfected by filing with the SOS’s office (and not fixture filing), you will be perfected against a lien creditor and against a bankruptcy trustee. Thus, if you file with SOS, you’ll be okay in the normal priority dispute (like BK trustee).  When it comes to other real-property claimants, however, you need to have a fixture filing.
b. 9-334 General Rule (9-334(c)): Unless there is an exception in 9-334(d)–(h), a SI in fixtures is subordinate to the real-estate interest.
c. 9-334 Exceptions
i. Fixtures Purchase-Money Priority (9-334(d))
· Rule: Except as provided in (h) (construction mortgage), a perfected SI in fixtures has priority over a conflicting interest of an encumbrancer if the debtor has an interest of record in or is in possession of the real property and:
· The SI is a PMSI
· The interest of the encumbrancer arises before the goods become fixtures, and
· The SI is perfected by a fixture filing before the goods become fixtures or within 20 days thereafter.
ii. Priority of Security Interest in Fixtures over Interests in Real Property (9-334(e))
· Readily Removable Items Rule 
· 9-334(e)(2): A perfected SI in fixtures has priority over a conflicting interest of an encumbrancer if, before the goods became fixtures, the SI is perfected and the fixtures are readily removable
· Factory or office machines
· Equipment that is not primarily used or leased for use in the operation of the real property, or
· Replacements of domestic appliances that are consumer goods
· Basically: Certain readily removable items are fixtures (but not all—read the statute carefully).
· Manufactured Homes (9-334(e)(4)): A perfected SI in fixtures has priority over a conflicting interest of an encumbrancer if the SI is created in a manufactured home and is perfected pursuant to 9-311(a)(2) (certificate of title, so perfection requires notation on pink slip).
· Be Careful:  Check the UCC’s definition of “mfg home” to make sure it qualifies.
iii. Priority Based on Consent, Disclaimer, or Right to Remove (9-334(f))
· Rule: A SI in fixtures, whether or not perfected, can have priority over a real-property interest if the real property encumbrancer has, in an authenticated record, consented to the SI (encumbrancer agrees to subordinate itself) or has a right to remove the goods as against the encumbrancer.
· Why consent? May be in the real property encumbrancer’s interest for a fixture SP to extend credit to make the project a success.
iv. Priority of Construction Mortgage (9-334(h))
· Definition: A mortgage is a construction mortgage to the extent that it secures an obligation incurred for the construction of an improvement on land, including the acquisition cost of the land, if a recorded record of the mortgage so indicates.
· Rule: A SI in fixtures is subordinate to a construction mortgage if a record of the mortgage is recorded before the goods become fixtures and the goods become fixtures before the completion of the construction. 
· Cmt 11: Rule only applies to goods that become fixtures during the period of construction because the party with the construction mortgage expects to have priority during that time.
· Effect: If a construction mortgage indicates it is a construction mortgage, it trumps a fixture filing, including a purchase-money fixture filing.  This treats the construction mortgagor as a purchase-money secured party, which would create a PMSP vs. PMSP situation between the construction mortgagor and the SP in the fixture, and the construction mortgagor wins because it has a PMSI in the whole and the SP in the fixture has a PMSI in only part.
· If the construction mortgagor has not filed when the fixture SP files, 9-334(e)(1) would give the fixture SP priority—first to file/record rule 
6. Remedies Available to Someone with an Interest in a Fixture (9-604(c) and (d))
a. Rule: The person with an interest in the fixture may remove the fixture (as long as that party has priority); that party has to pay any encumbrancer or owner of the real property, other than the debtor, for any damage done, but does not have to pay for replacement or diminution in value of the property absent the fixtures. 
i. BUT: The person entitled to reimbursement for damage done may refuse permission to remove until the SP gives adequate assurance that the SP will reimburse.
b. Proceeds of Foreclosure Sale: Revised A9 gives the fixture financer the option to rip out the fixtures or share in the proceeds of a foreclosure sale.
i. Maplewood Bank v. Sears: Contest between Sears with interest in fixtures and bank with trust deed on house.  There was a foreclosure.  Sears had priority over the fixtures.  Sears tried to share in the proceeds when the bank foreclosed.  Court said removal of the fixtures was the exclusive remedy.  Revised Article 9 expressly abrogated this case.
ii. Most likely the fixture SP will not be given the right to initiate a foreclosure for the fixtures; instead, the SP will likely only be able to share in the proceeds of a foreclosure sale initiated by the deed holder.
iii. How much SP gets depends on priority: If the first trust deed holder is first in time, that party may have priority; if it’s not a construction mortgage, then the SP with a fixture interest could have priority.  From there, however, the division of the proceeds is very imprecise.
7. Crops: Section 9-334(i) indicates that crops are personal property, not fixtures.
K. Priorities in Accessions and Commingled Goods – 9-335
1. Accession (9-335)
a. Definition: Accessions are additions to personal property that you can point to as being something separate from (but affixed to) the other property
b. Rules
i. Creation: A SI may be created in an accession and continues into collateral that becomes an accession.
ii. Perfection: If a SI is perfected when the collateral becomes an accession, the SI remains perfected in the collateral
iii. Certificate of Title: A SI in an accession is subordinate to a SI in the whole which is perfected with the requirements of the certificate-of-title statute under 9-311(b).
· This enables a secured party to rely upon a certificate of title without having to check the UCC files to determine whether any components of the collateral may be encumbered
iv. After Default: After default, an SP may remove an accession from other goods if the security interest in the accession has priority over the claims of every person having an interest in the whole
2. Commingled Goods (9-336)
a. Definition: Commingled goods are goods that lose their original identity when combined—classic example is eggs, milk, flour, sugar, etc in a cake
b. Rules
i. Attachment of SI: If collateral becomes commingled goods, a SI attaches to the product or mass
ii. Perfection of SI: If a SI in collateral is perfected before it becomes commingled goods, the SI that attaches to the product or mass is automatically perfected. 
iii. Priority: If more than one SI attaches to the product or mass:
· SI that is perfected before the mass becomes commingled goods is superior to an interest unperfected when the collateral becomes commingled Conflicting Interests
· If more than one interested is perfected when the collateral becomes commingled, the security interests rank equally in proportion to the value of the collateral at the time it became commingled goods
L. SP vs. IRS
1. Generally: The basic rule is, “First in time, first in right.”  In order for the government to have priority in its tax lien, it must file (location depends on state law).  Once it’s filed, it will have priority over later filings; if there’s a UCC security interest that’s perfected before the tax lien, it will generally have priority (although there are some limitations with after-acquired property and future advances). 
2. Tax Liens and After-Acquired Property
a. 45-Day Grace Period: Any property a debtor acquires within 45 days after the tax lien is filed is subject to an existing floating lien; any property acquired after the 45th day is subject to the tax lien.
b. Knowledge: For after-acquired property, the 45-day window is all that matters—the creditor’s knowledge is irrelevant. 
c. Exception for Purchase-Money Security Interests: If a creditor obtains a PMSI after the IRS has filed a tax lien, the PMSP will prevail.  Although the general rule is first in time, first in right, the theory here is that the PMSP’s interest attaches before the IRS’s lien attaches; even thoughthe IRS had an earlier filing, the collateral subject to the PMSI enters the debtor’s estate already encumbered by the PMSI before the IRS tax lien can attach.
3. Tax Liens and Future Advances
a. General Rule: Future advances by a taxpayer’s financing creditor made without knowledge of the tax lien in the 45 days after its filing are protected if the advance is collateralized by a perfected SI in existing property of the tax payer (e.g., equipment). 
b. Knowledge: Unlike after-acquired-property situations, the IRC does differentiate whether the creditor had knowledge of the tax lien when it gave a future advance.


4. UCC
a. Section 9-323 is based on the IRC provisions:
i. (d) [Buyer of goods.] Except as otherwise provided by sub(e), a buyer of goods other than a BIOCOB takes free of a security interest to the extent that it secures advances made after the earlier of:
· (1) the time the SP acquires knowledge of the buyer’s purchase; or
· (2) 45 days after purchase
ii. (e) [Advances made pursuant to commitment; priority of buyer of goods.] Subsection (d) does not apply if the advance is made pursuant to a commitment entered into without knowledge of the buyer’s purchase and before the expiration of the 45-day period.
· It’s possible that a SP could make a commitment to extend financing before a buyer purchases or before it obtains notice of a buyer’s purchase.  In this case, it can advance pursuant to that commitment, even with knowledge of the buyer’s purchase when it actually made that advance
iii. (b) [Lien creditor.] A SI is subordinate to the rights of a person that becomes a lien creditor to the extent that the SI secures an advance made more than 45 days after the person becomes a lien creditor unless the advance is made 
· (1) without knowledge of the lien; or
· (2) pursuant to a commitment entered into without knowledge of the lien.
· Basically: A SP may extend credit for 45 days, regardless of its knowledge of a lien creditor’s lien.  It may also extend credit more than 45 days after a lien creditor attaches as long as it does not have notice of the lien.
M. SP vs. Bankruptcy Trustee – 9-317; BC §§ 544, 546, 548
1. “Strong Arm” Provision of BC § 544
a. Generally: Section 544 gives the bankruptcy trustee the rights of a lien creditor under the UCC.  The effect of this provision is to give some protection to unsecured creditors when a party fails to file.
b. Rule
c. PMSPs: PMSPs are still entitled to the 20-day grace period to file and thereby perfect its interest against the BK trustee as a lien creditor; section 544 does not change this rule.
2. Ability to Avoid Preferences under BC § 547
a. Elements of a Preference
i. “Transfer”: When does it occur? (547(e))
· Defined in the Code as any kind of shift in ownership in property, whether voluntary or involuntary
· Creation of an SI is a transfer
· Creation of a judicial lien is a transfer
· (e)(2): A transfer takes place at the time the SI was created as long as it is perfected within 30 days of that.  If the SI is perfected more than 30 days after the date it was created, the transfer occurs on the date of perfection.
· Remember, a SI is created when there is a security agreement, the debtor has rights in the collateral, and the SP has given value. 
· (e)(3): A transfer has not been made until the debtor has acquired rights in the property transferred
· This is important for after-acquired property: A SI may extend to presently existing and after-acquired property; thus, if a debtor starts acquiring property during the preference period, this could be a preference problem
ii. The transfer must be for the benefit of a creditor
iii. The transfer must be for an antecedent debt
iv. While the debtor is insolvent
· Insolvency is not defined, but there is a presumption of insolvency in the 90 days prior to the filing of the petition (but this 90-day presumption is unrelated to the 90-day period in the following element)
v. On or within 90 days before filing a BK petition (1 year for “insiders”)
vi. Enables a creditor to get more than it would get in a liquidation
· Issue: Has the vulture-like activity made a difference?  Is the creditor better off because of the preference?
· Rule: If during the preference period the debtor has enough collateral to satisfy his debt (secured creditor is fully collateralized), it doesn’t matter how much the debtor pays the secured party during the 90 days
· Ex: Creditor properly perfects an interest in Debtor’s equipment worth $100k to secure a debt of $80k.  Within 90 days of filing for bankruptcy, Debtor makes extraordinary payments to Creditor. This is not a preference because perfected Creditor would have been paid back in full (because it is overcollateralized) regardless of such payments.
b. Exceptions: 547(c)
i. (2) Routine Payments: Trustee may not avoid a transfer to the extent that such transfer was in payment of a debt incurred by the debtor in the ordinary course of business or financial affairs of the debtor and the transferee, and such transfer was made in the ordinary course of business or financial affairs of the debtor and the transferee
ii. (3) PMSI: Trustee may not avoid a transfer that creates a SI in property acquired by the debtor as long as: 
· The SI creates new value that [basically gives the SP a PMSI], and
· That is perfected on or before 30 days after the debtor receives possession of such property
iii. (4) New Value: Trustee may not avoid a transfer to the extent that the creditor gave new value or benefit to the debtor that was not secured by an enforceable SI 
· This looks to the extent to which a creditor is improved.
· Ex: Debtor borrows $1000 from Creditor. Sixty days before filing for BK (thus within the 90-day window), Debtor pays Creditor $500, which payment was not in the ordinary course.  A week later, Creditor extends $300 more to Debtor and takes an interest in Debtor’s sword collection but doesn’t perfect.  BK trustee can recover $200—the amount Creditor was enriched by the $500 preference after subtracting out the $300 new value.  Had Creditor perfected on the collateral interest, however, Creditor would not have given new value and (c)(4) would not apply.
iv. (5) Proceeds of Accounts and Inventory: Looks to the extent to which the secured creditor has improved its position during the preference period:
· Analysis: Determine the position of the SP 90 days prior to filing, then compare this to the SP’s position on the date of filing.  Trustee can recover the amount the SP has been improved during this period.
· Ex: Creditor lends $20,000 to Debtor and perfects SI in Debtor’s inventory. On 3/1, inventory is worth $8,000.  Ninety days later Debtor files for BK and Debtor’s inventory is worth $20,000 because it purchased new inventory.  Trustee can collect $12,000 because Creditor’s position had improved by that much.
· Increase in Value of Collateral: If debtor does not obtain new inventory but instead the collateral merely increases in value, there’s no transfer and that increase in value is not avoidable.  
3. Ability to Avoid Fraudulent Transfers Under BC § 548
a. All we really need to know is that the BK trustee can avoid a fraudulent transfer made with actual intent to hinder, delay, or defraud creditors
b. Another situation is where insolvent debtor doesn’t get reasonably equivalent value
II. SECURITY INTERESTS IN PROCEEDS – 9-315
A. Generally: When collateral is sold, proceeds are created.  The question becomes whether the security interest in proceeds is perfected and who has priority over the proceeds.  There is a 20-day period of automatic perfection with respect to proceeds.  That period will continue beyond the 20-day period for identifiable cash proceeds (which may be identified by tracing fictions, such as the lowest intermediate balance rule) and if the proceeds are collateral for which filing would be in the same office as the original collateral (even if the collateral description isn’t accurate).  For other types of proceeds, the secured party must perfect within the 20-day grace period in order for perfection to be continuous.
B. Are There Identifiable Proceeds?
1. Definition of Proceeds (9-102(a)(64)): Means any of the following property:
a. Whatever is acquired upon the sale, lease, license, exchange, or other disposition of collateral
b. Whatever is collected on, or distributed on account of, collateral
c. Rights arising out of collateral
d. Claims arising out of loss, nonconformity, defects or, damage to, etc the collateral (to the extent of the value of the collateral)
e. Certain insurance payments (to the extent of the value of the collateral)
2. Does the SI reach the proceeds? 9-315(a)
a. Generally: Yes, as long as the proceeds are identifiable.
b. General Rule (9-315(a)): Except as otherwise provided, a SI continues in collateral notwithstanding sale, lease, license, exchange, or other disposition thereof unless the SP authorized the disposition free of the SI, and a SI attaches to any identifiable proceeds of collateral

3. Commingled Proceeds
a. Rule (9-315(d)): Proceeds that are commingled with other property are identifiable proceeds:
i. (1) if the proceeds are goods, to the extent provided by 9-336;
ii. (2) if the proceeds are not goods, to the extent that the SP identifies the proceeds by a method of tracing, including application of equitable principles, that is permitted under law other than this article with respect to commingled property of the type involved.
b. Tracing: The commentary to 9-315 refers to the lowest intermediate balance rule.  This is the method most frequently used, although other methods, such as FIFO, are also options.
c. Lowest Intermediate Balance Rule: Tracing fiction providing that when money is withdrawn from the account, the non-proceeds are withdrawn first; we assume the debtor uses the money he has a right to use before he uses the money he doesn’t have the right to use. Once proceeds are taken out under the lowest intermediate balance rule, the only way to replenish those proceeds is to insert more proceeds; other deposits from other sources do not replenish proceeds that have been withdrawn
C. Is the Interest in Proceeds Perfected?
1. Original Perfection (9-315(c)): A SI in proceeds is a perfected SI if the SI in the original collateral was perfected.
2. Continuation of Perfection 
a. Rule (9-315(d)): A perfected SI in proceeds becomes unperfected on the 21st day after the SI attaches to the proceeds unless:
i. The following conditions are satisfied:
· A filed financing statement covers the original collateral;
· The proceeds are collateral in which a SI may be perfected by filing in the office in which the financing statement has been filed; and
· The proceeds are not acquired with cash proceeds
ii. The proceeds are identifiable cash proceeds; or
iii. The SI in the proceeds is perfected other than under (c) when the SI attaches to the proceeds or within 20 days thereafter.
b. Notes
i. As long as the proceeds are collateral in which a SI may be perfected by filing in the same office that the original financing statement was filed in, it doesn’t matter if the financing statement doesn’t accurately describe the collateral
· Ex: Debtor trades a computer for a painting to be hung in office.  This is okay because both are equipment.
· Ex: Debtor trades in a calculator for cash and uses the cash to buy a painting.  The painting is proceeds (the proceeds of proceeds are proceeds); however, a new financing statement must be filed (9-315(d)(1)(C): “The proceeds are not acquired with cash proceeds.”).
· Rationale for difference: In a trade-in situation, debtor usually trading in for a similar item.  In a trade in for cash, however, who knows what the cash will be used for.
ii. An interest in “identifiable cash proceeds” is automatically perfected.  Note that “cash proceeds” is defined as money, checks, deposit accounts, or the like.  Thus, cash proceeds include deposit accounts.
· Remember, though: 9-332(a) says that a transferee of money takes free and clear.  So, if a debtor sells a good for money and puts the money in a bank account, the SP needs not perfect.  However, if the debtor sells a good and gives the money to a volunteer, the SP cannot get that money back.
D. Who Has Priority? 9-322, 9-330
1. Generally: Priority relates back to perfection with respect to the original collateral, at least as long as perfection is continuous.  If the proceeds are chattel paper, a bfp of the chattel paper that takes possession in ordinary course will have priority over a secured party with a security interest in inventory if that secured party is claiming an interest in the chattel paper merely as proceeds of inventory.
2. General Rule (9-322(b)): The time of filing or perfection as to a SI in collateral is also the time of filing or perfection as to a SI in proceeds.
3. Priority of Purchaser of Chattel Paper
a. Chattel Paper: Chattel paper is a monetary obligation coupled with a property interest (such as the right to repossess collateral if the debtor doesn’t pay); it is not simply a promise to pay money.  
i. When you see facts where a party promises to pay something, it could be any number of things—an account, a negotiable instrument, etc.  It’s only chattel paper if there’s a right of repossession.
b. 9-330(a) [Purchaser’s priority: SI claimed merely as proceeds]: A purchaser of chattel paper has priority over a SI in the chattel paper which is claimed merely as proceeds of inventory subject to a SI if: 
i. In good faith and in the ordinary course of the purchaser’s business, the purchaser gives new value and takes possession of the chattel paper or obtains control of the chattel paper under 9-105; and
ii. The chattel paper does not indicate that it has been assigned to an identifiable assignee other than the purchaser.
c. 9-330(c) [Chattel paper purchaser’s priority in proceeds.] A purchaser having priority in chattel paper under (a) or (b) also has priority in proceeds of the chattel paper to the extent that
i. 9-322 provides for priority in the proceeds (i.e., time of filing or perfection of SI), or
ii. The proceeds consist of the specific goods covered by the chattel paper or cash proceeds of the specific goods, even if the purchaser’s SI in the proceeds is unperfected
d. SEE QUESTIONS 369 AND 373
i. First you have to ask whether the person buying the chattel paper has priority over the earlier filed interest in inventory, which becomes proceeds of chattel paper upon repossession.  Sections 9-330(a) and (b) provide protection for some purchasers of chattel paper:  If you have someone claiming an interest in chattel paper merely as proceeds of inventory (which seems to be the case in question 373), then the ordinary course buyer of that chattel paper, if he takes possession and gives new value and the chattel paper doesn’t have a legend, has priority
4. Bank’s Right of Setoff vs. SI in Proceeds in a Deposit Account
a. This deals with situations where a deposit account is not a direct SI because it is not put up as collateral itself, but where a SP has a SI in the account because there are identifiable proceeds in the account.
b. 9-340
i. (a) Except as otherwise provided in subsection (c), a bank with which a deposit account is maintained may exercise any right of recoupment or set-off against a secured party that holds a security interest in the deposit account.
ii. (b) Except as otherwise provided in subsection (c), the application of this article to a security interest in a deposit account does not affect a right of recoupment or set-off of the secured party as to a deposit account maintained with the secured party
iii. (c) The exercise by a bank of a set-off against a deposit account is ineffective against a secured party that holds a security interest in the deposit account which is perfected by control under Section 9-104(a)(3), if the set-off is based on a claim against the debtor.
c. Basically: The bank’s setoff right is prior to a perfected SP’s interest unless the SP has perfected by control.
i. If a SP wants to protect itself from the bank’s right of setoff, it should take control of the account.  Then the SP’s right would be prior to the bank’s.
5. Transferees of Proceeds vs. SP with Interest in Proceeds
a. 9-332(b): A transferee of funds from a deposit account takes the funds free from a security interest in the deposit account unless the transferee acts in collusion with the debtor in violating the rights of the secured party.
i. Comment 4: Refers to collusion as “bad actors.”  This indicates that there should be some sort of deal between the debtor and the recipient of the money whereby the parties intend to defraud the SP. 
b. Rationale: Policy rationale of this revision: To allow for the free flow of money; we don’t want people who are taking money to worry where it’s coming from
c. HCC Credit Corp: Here, there is a fight between two lenders, only one of which has a SI.  The debtor paid almost $200k in proceeds from the collateral subject to the SP’s SI to the nonsecured party (who did not know where the money was coming from).  The SP says, “Hey, you should give that back because it’s proceeds of our SI.”  Other party: “We didn’t know what was going on.”  Although this was decided under the old A9, revised A9 would say that nonsecured party could keep the money because the debtor and the nonsecured party were not acting in collusion.
6. “Double Debtor” Problem
a. Example of the Problem: Bank 1 loaned $200k to Company 1 and took a SI in its inventory now owned and after-acquired, which it perfected by filing on 7/5.  Bank 2 loaned $100 to Company 2 and took a SI in its inventory now owned and after-acquired, which it perfected by filing on 9/25.  Without consent of either creditor, Company 1 and Company 2 merged with combined inventories of $300k.  Which bank has priority?
b. New Debtor 
i. Definition (9-102(a)(56)): A person that becomes bound as debtor under 9-203(d) by a security agreement previously entered into by another person.
ii. A new debtor is an entity that will be formed as in the above example—by operation of law or contract, the party becomes a party to a prior security agreement.  
iii. Here, by operation of law, the new entity is subject to both security agreements.
c. Issue: Bank 1’s interest in the inventory will follow into the hands of the new debtor, and Bank 2’s interest in the inventory will as well.  The problem is that Bank 1’s SI covers Company 2’s inventory and Bank 2’s SI covers Company 1’s inventory because each security agreement covered after-acquired property, and when the companies merged, the merged property constituted after-acquired property.  Who has priority?
d. 9-325—Priority of SI in Transferred Collateral 
i. 9-325: Except as otherwise provided in subsection (b), a SI created by a debtor is subordinate to a SI in the same collateral created by another person if: 
· (1) the debtor acquired the collateral subject to the SI created by the other person;
· (2) the SI created by the other person was perfected when the debtor acquired the collateral; and
· (3) there is no period thereafter when the SI is unperfected
ii. Basically, Bank 1 has priority in the stuff they previously had an interest in, and Bank 2 has priority in the stuff they previously had an interest in.  This makes sense.  Only problem may be determining what collateral came from what company.
e. 9-326—Priority of SI Created by New Debtor: Who Has Priority Collateral New Debtor Acquires? 
i. If neither SP files a new financing statement against Company 3 (the result of the merged parties), then Bank 1 and Bank 2 have equal priority over the after-acquired property of Company 3.
ii. If one of the original creditors runs to the SOS’s office and files a new financing statement against Company 3, that creditor will have priority over the collateral Company 3 acquires—first to file wins.  Thus, if a creditor finds out a merger is going to happen, you have to go out and file a new ASAP so your SI will cover not only the property the new debtor had before the merger, but also the property acquired by the new debtor formed by the merger. 
· Don’t need a new security agreement because the security agreement is already in place—the security agreement is being assumed by the new entity by operation of law. 
f. Basic Summary: 
i. 9-325 deals with the property covered by SP1 and SP2 before the merger once the prior debtors are merged into a new debtor (backward looking)
ii. 9-326 protects whoever is first to file with respect to the new stuff acquired by the new debtor created by the merger (forward looking)
III. DEFAULT – 9-601
A. Duties of Secured Party in Possession of Collateral: Care of Collateral – 9-207
1. General Rule (9-207(a)): A secured party shall use reasonable care in the custody and preservation of collateral in the secured party’s possession.  In the case of chattel paper or an instrument, reasonable care includes taking necessary steps to preserve rights against prior parties unless otherwise agreed.
a. NB: Parties may write their contracts to a large extent, but the duty of good faith and reasonable care cannot be disclaimed.  However, the parties could reasonably define what “due care” was under the contract.
b. Special Rule for Securities: If the collateral (securities) is worth less than the loan, the bank does not have to sell.  However, in situations where the value of the stock is worth more than the debt, there is authority for the proposition that the duty of good faith and fair dealing requires the bank to sell the collateral.
2. Expenses, Risks, Duties, and Rights when SP is in Possession (9-207(b))
a. Reasonable Expenses Chargeable to Debtor: Reasonable expenses, including the cost of insurance and payment of taxes or other charges incurred in the custody, preservation, use, or operation of the collateral are chargeable to the debtor and are secured by the collateral
b. Risk of Accidental Loss or Damage: The risk of accidental loss of damage is on the debtor to the extent of a deficiency in insurance.
c. Identifiable Collateral: The SP shall keep the collateral identifiable, but fungible collateral may be commingled.
d. Use of Collateral: The SP may use or operate the collateral (1) for the purpose of preserving the collateral or its value; (2) as permitted by a court order; or (3) except for consumer goods, in the manner and extent agreed to by the debtor
3. Duties and Rights When SP in Possession or Control of Collateral (9-207(c))
a. SP may hold as additional security any proceeds, except money or funds, received from the collateral
b. SP shall apply money or funds received from the collateral to reduce the secured obligation, unless remitted to the debtor
c. SP may create a security interest in the collateral
4. Procedure for Requesting Information from SP
a. General Rule (9-210(b)): A secured party, other than a buyer of accounts, chattel paper, payment intangibles, or promissory notes or a consignor, shall comply with a request within 14 days after receipt:
i. (1) In the case of a request for an accounting, by authenticating and sending to the debtor an accounting; and
ii. (2) In the case of a request regarding a list of collateral or a request regarding a statement of account, by authenticating and sending to the debtor an approval or correction.
· If the debtor merely asks what collateral the SP holds, this arguably is not a proper request.
b. SP’s Liability for Failure to Comply With 9-210
i. Damages for Noncompliance (9-625(b)): A person is liable for damages in the amount of any loss caused by a failure to comply with this article.  Loss caused by a failure to comply may include loss resulting form the debtor’s inability to obtain, or increased costs of, alternative financing. 
ii. Statutory Damages for Failure to Comply with 9-210 (9-625(f)): A debtor or consumer obligor may recover damages under subsection (b) and, in addition, $500 in each case from a person that, without reasonable cause, fails to comply with a request under 9-210.  
iii. Limitation of SI: Noncompliance with 9-210 (9-625(g)): If a SP fails to comply with a request regarding a list of collateral or a statement of account under 9-210, the SP may claim a SI only as shown in the list or statement included in the request as against a person that is reasonably misled by the failure.
B. What Happens Upon Default?
1. What is “Default”? 
a. Generally: The UCC does not define “default”; thus, the parties must define it in the SI.  Examples we’ve discussed include adding provisions that the debtor is deemed in default when it sells the collateral or changes names. 
b. Insecurity Clauses
i. Example: The parties agree that if at any time the secured party deems itself insecure because in good faith it believes the prospect of payment or performance is impaired, it shall have the right to declare a default and accelerate payment of all unpaid sums or performance or, at its option, may require the debtor to furnish additional collateral.
ii. SP Must Act in Good Faith:  In acting upon an insecurity clause, the creditor must act in good faith (1-201(b)(20): “honesty in fact and the observance of reasonable commercial standards of fair dealing”) and have a good-faith concern that the prospect of payment or performance is impaired.  Burden of establishing lack of good faith is on the party against whom this right has been exercised. 
iii. Klingbiel v. Commercial Credit Corp & Notice: There is an insecurity provision.  Debtor buys a car, SP feels insecure for some reason, seizes the vehicle without notice to the debtor.  Notice is generally not required because debtor would have time to hide the collateral.  But arguably here based on the language of the K the SP was required to give notice.  Court reads the K as saying the seller will demand the buyer to pay up or will tell the buyer to deliver the collateral to the SP—both require the SP to tell the buyer what to do.  Since no notice, they were on the hook for wrongful repossession.
c. Waiver and Modification of SI
i. Rule (2-208(2)): The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade.
ii. Generally: A “no waiver” clause can itself be waived, as where the SP repeatedly accepts late payments without rendering the debtor in default.  However, pursuant to 2-209(5), the SP can reinstate a waived right upon giving the debtor reasonable notice.  While “no waiver” clauses should be, and usually are, included, best not always to rely on it.
2. Remedies Cumulative – 9-601
a. Generally: Section 9-601(a) and (c) provide that the SP can do basically anything it wants in any order it wants in the event of default.  Thus, the SP could sue the debtor and get a judgment first, or it could go after the collateral first and seek a deficiency judgment afterwards.
C. Repossession – 9-609
1. Generally: Section 9-609 allows for the debtor to engage in self-help repossession, but it can only do so without breaching the peace.  Whether there has been a breach of the peace is a question of fact.  If the SP wrongly repossesses (as by breaching the peace), the SP could be liable for wrongful foreclosure, the tort of conversion, and possibly trespass.
2. Rule (9-609)
a. (a) After Default, a secured party:
i. (1) May take possession of the collateral; and
ii. (2) Without removal, may render equipment unusable and dispose of collateral on a debtor’s premises under 9-610.
b. (b) A SP may proceed under (a):
i. (1) Pursuant to judicial process, or
ii. (2) Without judicial process, if it proceeds without breach of the peace
iii. NB: NOT both!
c. Notice: 9-609 does not contain a notice requirement.  Thus, no notice of repossession is required unless there is such a provision in the SI. 
3. What Constitutes Breach of the Peace
a. Question of Fact: To be decided by the court.
b. Use of Law Enforcement: Use of law enforcement without judicial process is a breach of the peace.
c. No Waiver of Breach-of-the-Peace Provision (9-602(6)): generally takes you through a list of things and says that a lot of obligations on the part of a secured creditor are not waivable.  While the UCC generally allows for freedom of contract, this is a situation where the rules are mandatory.  One of the things 9-602(6) prohibits is a waiver of the breach of the peace provision in 9-609.  Policy rationale is that we don’t want people breaking and entering, and this cannot be abrogated by contract. 
d. Use of Trickery: The general rule is that some amount of trickery is okay (e.g., telling the debtor that his car is being recalled and to bring it in for a fix, then repossessing).  However, this is largely a factual inquiry.
4. Property Inside the Collateral: A court will likely not allow the SP to include a provision that says it is not liable for conversion if they take anything inside the collateral, although it would probably be okay to have a provision stating that it is not conversion if found and returned in a reasonable time.  The SP should have a procedure in place for dealing with this at the very least (such as search protocol, perhaps taking pictures of the collateral as it was when repossessed).  Burden of proof is on the debtor to show that there were goods inside the collateral.
D. Right to Collection on Accounts Receivable, g/I, c/p and Instruments – 9-607
1. Generally: When there’s a default, the SP is given the right to collect on some assets.  Section 9-607 allows the SP to collect on accounts receivable and/or chattel paper it has a collateral interest in at the time of default.  To do this, the SP must send notice to the various people who owe on the accounts and tell them to pay the SP, not the debtor.  This can occur pursuant to agreement absent default, but the SP may do so even in the absence of an agreement upon default. 
2. 9-607
a. (a) If agreed, and in any event after default, a SP: 
i. (1) May notify an account debtor or other person obligated on collateral to make payment or otherwise render performance to or for the benefit of the SP
ii. (2) May take any proceeds to which the SP is entitled under 9-315
iii. (3) May enforce the obligations of an account debtor or other person obligated on the collateral and enforce the rights of the debtor with respect to the obligation of the account debtor or other person obligated on the collateral
b. (c) A SP shall proceed in a commercially reasonable manner if the SP
i. (1) Undertakes to collect from or enforce an obligation of an account debtor or other person obligated on collateral; and
ii. (2) Is entitled to charge back uncollected collateral or otherwise to full or limited recourse against the debtor or a secondary obligor.
3. Assignee’s Rights (9-404(a)): Absent a waiver-of-defenses cause, the account debtor may raise any rights it had against the debtor against the SP.
a. Waiver of Defenses: One thing you can have in your security agreement (and require the debtor to put in its agreements with its customers) is a waiver of defenses clause.  This says that the account debtor will not raise defenses it has against the debtor against the assignee of the accounts (including the SP). 
b. NB: The ability of customers to raise defenses against the finance company is bound up in the law of negotiable instruments.  9-403 provides certain protections for consumers—remember that in consumer transactions, transferees of negotiable instruments that arise out of consumer transactions are generally not allowed to raise holder in due course rights against consumers by virtue of consumer protection laws; holder in due course rights are mostly useful in commercial settings
E. Sale of Collateral – 9-610
1. General Rule (9-610(a)): After default, a secured party may sell, lease, license, or otherwise dispose of any or all of the collateral in its present condition or following any commercially reasonable preparation or processing.
2. Two Fundamental Requirements
a. Commercial Reasonableness: Every aspect of the sale—including the method, manner, time, place, and other terms—must be commercially reasonable must be commercially reasonable.  This is a question of fact.
b. Notice (9-611(b)): Notice must be given (at least most of the time).  The purpose of notice is to allow those entitled to notice (primarily owners of collateral) to come in and protect themselves (i.e., make sure the collateral receives a fair price) and secondary obligors (i.e., sureties)



3. Notice (9-611(b))
a. General Rule: The SP must generally give authenticated notice of a sale pursuant to 9-611(b)
i. Exception (9-611(d)):  Notice is not required if the collateral is perishable or threatens to decline speedily in value or is of a type customarily sold on a recognized market (e.g., stocks).
b. To Whom Notice Must be Given (9-611(c))
i. Debtor
ii. Secondary Obligor (Surety)
· 9-102(a)(28)(A): “Debtor” means: (A) a person having an interest, other than a security interest or other lien, in the collateral, whether or not the person is an obligor.
· Note—Comment 3 states that someone obligated on the loan but who does not own the collateral is not entitled to notice
iii. If the collateral is other than consumer goods:
· Any person from which the SP has received, before the notification date, an authenticated notification of a claim of an interest in the collateral
· Any other SP or lienholder that, 10 days before the notification date, held a SI in or other lien in the collateral perfected by the filing of a financing statement that:
· Identified the collateral
· Was indexed under the debtor’s name as of that date; and
· Was filed in the correct office
· Any other SP that, 10 days before the notification date, held a SI in the collateral perfected by compliance with statute. 
c. Notice Must be Authenticated (see Comment 5): Oral notice is insufficient—written notice is always required.
d. Returned Notice: Comment 6 leaves the question whether reasonable notice was given where the notice is returned by the post office to judicial discretion.  This is likely a question of reasonableness.  For example, if the SP knows the debtor has moved, it should likely do more, but if it does not have notice and it follows the security agreement, that may be enough.
e. What Must Be in the Notice (9-613) (Only need to know the following basics): Describes the debtor and SP; describes the collateral that is the subject of the intended disposition; states the method of intended disposition; states that the debtor is entitled to an accounting of any unpaid indebtedness and states the change, if any, for an accounting; and states the time and place of a public disposition or the time after which any other disposition is to be made.
4. Commercial Reasonableness (9-627)
a. Generally: That the SP gets the maximum amount of proceeds it can does not necessarily render the sale commercially reasonable—the focus isn’t on the end result, but on the process.
b. General Rule (9-627): 
i. (b) A disposition of collateral is made in a commercially reasonable manner if the disposition is made
· (1) in the usual manner on any recognized market
· (2) at the price current in any recognized market at any time of the disposition; or
· (3) otherwise in conformity with reasonable commercial practices among dealer in the type of property that was the subject of the definition 
· This is a safe harbor.  If the sale is through a dealer, that’s okay.
ii. (c) Approval by Court: SP can also go to court and get it to approve the sale.  Secured creditors generally don’t do this, however, because of the time and expense involved.
c. Burden of Proof (9-626(a)(2)): If the SP’s compliance is placed in issue, the SP has the burden of establishing that the collection, enforcement, disposition, or acceptance was conducted reasonably.  Thus, burden is on the SP, but only if the debtor raises the issue. 
d. Public Sales (9-610, comment 8): Public sales require at least some publicity to be commercially reasonable.
e. Commercial Reasonableness Not Waivable (9-602): The debtor cannot waive the right to have the disposition of collateral be commercially reasonable (or right to notice)
5. Purchaser’s Rights
a. Generally: A BFP at a foreclosure sale takes free of the SI under which the sale is taking place, as well as subordinate SIs and other subordinate liens.  9-617.  This is why other creditors need notice of the sale.
b. Senior Liens: A BFP at a foreclosure sale does not take subject to senior liens. 
F. Remedies for Debtor – 9-625, 9-626
1. Damages for Noncompliance (9-625(b)): A person is liable for damages in the amount of any loss caused by a failure to comply with this article.  Loss caused by a failure to comply may include loss resulting form the debtor’s inability to obtain, or increased costs of, alternative financing.
a. 9-625(c)(2) gives a statutory minimum amount of damages to debtors in a consumer goods situation
2. Sale of Non-Consumer Goods (9-626):  Section 9-626 has the “rebuttable presumption test” with regard to deficiency.  Under this test, presumption is that if creditor had followed the rules, the sale of the collateral would have been for the amount of the debt, so there is no deficiency.  This can be rebutted: If creditor can show that even if the rules had been followed, then there still would have been a deficiency, then the creditor can collect that amount.
3. Sale of Consumer Goods (9-626(b)): The rules in (a) (rebuttable presumption rule) leave to the court the determination of the proper rules in consumer transactions.  Drafters punted on consumer transactions in terms of what happens if there’s a non-complying sale—they leave it up to the courts.  Three possibilities:
a. Absolute-Bar Rule: When the SP screws up, there is no deficiency at all
b. Rebuttable Presumption Test: Same test for non-consumer goods cases
c. Set-off: Debtor can set off against the deficiency any damages caused by the SP’s failure to comply with A9 (kind of like rebuttable presumption test, but puts burden on debtor to show what damages are)
4. Complying Sale Where Buyer is the SP (9-615(f)): In an auction, the SP can bid on the collateral, which can result in a windfall.  Section 9-615(f) provides that if the person bidding at a foreclosure sale is the SP or someone related to the SP and the sale price is significantly below what could be retrieved if the bidder were an independent party, then the deficiency is calculated based on what the collateral is expected to go for.
a. Issue: What is “significantly below”?
b. Example: Amount of debt is $100.  SP bids $10.  Amount that would have been realized in a complying disposition if the buyer was someone other than the SP would have been $50.  The recoverable deficiency is $50 ($100 - $50).
G. Right of Redemption – 9-623
1. Generally: The general rule is that the seller can accelerate and make everything due and owing, but the debtor may redeem and prevent the sale.  The commentary makes it clear that the debtor has to pay everything in order to redeem.  If the SP properly accelerates the amount due and owing, the debtor has the pay the entire price to redeem.  It’s always possible that arguments of bad faith may be raised.
2. 9-623 & Comment 2
a. [bookmark: IC66FCF2068E511DF94EDDC3A40782B38][bookmark: IC66F0BD268E511DF94EDDC3A40782B38](a) [Persons that may redeem.] A debtor, any secondary obligor, or any other secured party or lienholder may redeem collateral. 
b. [bookmark: SP;a83b000018c76][bookmark: IC66FF63068E511DF94EDDC3A40782B38][bookmark: IC66F0BD368E511DF94EDDC3A40782B38](b) [Requirements for redemption.] To redeem collateral, a person shall tender: 
i. [bookmark: SP;3fed000053a85][bookmark: IC6701D4068E511DF94EDDC3A40782B38][bookmark: IC66F32E068E511DF94EDDC3A40782B38](1) fulfillment of all obligations secured by the collateral; and 
ii. [bookmark: SP;c0ae00006c482][bookmark: IC670445068E511DF94EDDC3A40782B38][bookmark: IC66F32E168E511DF94EDDC3A40782B38](2) the reasonable expenses and attorney's fees described in Section 9-615(a)(1). 
c. [bookmark: SP;4b24000003ba5][bookmark: IC670927068E511DF94EDDC3A40782B38][bookmark: IC66F32E268E511DF94EDDC3A40782B38](c) [When redemption may occur.] A redemption may occur at any time before a secured party: 
i. [bookmark: IC670B98068E511DF94EDDC3A40782B38][bookmark: IC66F32E368E511DF94EDDC3A40782B38](1) has collected collateral under Section 9-607; 
ii. [bookmark: SP;fcf30000ea9c4][bookmark: IC670E09068E511DF94EDDC3A40782B38][bookmark: IC66F32E468E511DF94EDDC3A40782B38](2) has disposed of collateral or entered into a contract for its disposition under Section 9-610; or 
iii. [bookmark: SP;b1b5000051ac5](3) has accepted collateral in full or partial satisfaction of the obligation it secures under Section 9-622.
H. Strict Foreclosure – 9-620
1. Generally: Under strict foreclosure, the SP takes the collateral and calls off the debt (no deficiency is sought).  In non-consumer goods cases, there can also be partial strict foreclosure (e.g., keep the collateral and get rid of 75% of the debt).  Strict foreclosure gets rid of some commercial reasonableness problems, and in some cases makes the most sense.  However, there can be problems.
2. Strict Foreclosure under 9-620 (Slides):
(1) Effectiveness: To be effective, the debtor must consent by signing off or not respond to notice within 20 days after notice is sent.  
Must sign off on partial strict foreclosure (non-consumer goods cases)
(2) Notice: Parties described in UCC 9-621 must be given notice of proposed strict foreclosure.  These parties includes subordinate secured parties of record.  Secondary obligors are entitled to notice of partial strict foreclosure.
Think about who is going to be affected by strict foreclosure.  Obviously the debtor, as well as secondary obligors and subordinate secured parties. 
(3) Objection: Persons entitled to notice must not object within 20 days after notice is sent to them.  Others with subordinate interests in collateral must not object within the period set forth in 9-620(d)
(4) Consumer Goods: If collateral is consumer goods, the SP must be in possession at the time of consent. Mandatory disposition under 9-620(e) (May be waived after default under 9-624(b))
9-620(e) tells us that the SP in a case of consumer goods is required to sell the collateral if 60% of the purchase price has been paid.  Thus, here, the SP was required to sell the cash price. Debtor can waive after default
Concern is over SP taking advantage of consumers, for example, where the collateral is worth a lot more than the debt.


3. No Constructive Strict Foreclosure: 
a. Rule: There is no constructive strict foreclosure.  Debtor can complain about the fact that the SP is not selling and say that this is not commercially reasonable, but this is not constructive strict foreclosure
b. 9-620, Comment 5: “For this reason, a mere delay in collection or disposition of collateral does not constitute a “constructive” strict foreclosure. Instead, delay is a factor relating to whether the secured party acted in a commercially reasonable manner for purposes of Section 9-607 or 9-610.”
I. SP’s Liability – 9-625
1. Failure to Comply: SP is liable for loss resulting from failure to comply 9-625(b)
2. Tort recovery is also possible (e.g., conversion) – see 9-620, comm. 12 and 9-625, comm. 3
3. 9-625 contains the remedies for the secured party’s failure to adhere to Art. 9 requirements
a. (a) Can get a court order to restrain collection, enforcement or disposition of the collateral
b. (b) A person is liable for damages in the amount of any loss caused by a failure to comply with the article
i. This can include loss resulting from the debtor’s inability to obtain, or increased costs of, obtaining alternate financing
c. (c) Statutory damages that can be recovered in a consumer goods case
i. Sort of a statutory liquidated damages—if collateral is consumer goods can recover a stipulated amount
d. (d) If failure to comply caused the debtor to lose surplus, can sue for the surplus (deficiency eliminated and there is a surplus), but if all that happens is there is a reduction in deficiency then there is no additional recovery
i. The reduction compensates the debtor for the noncompliance 
e. (e) The person can get $500 for failure to comply with certain requirements
i. No comply with 9-208 or 9-209
ii. Files a record not entitled to file
iii. Fails to send a termination statement
iv. Fails to comply with 9-616(b)(1) and the failure is part of a pattern of noncompliance; no comply with 9-616(b)(2)
f. (f) Can get $500 statutory damages for a failure to comply with 9-210
g. (g) if SP fails to comply with a request under 9-210, the SP can claim a security interest only to the extent of what was shown in the list of the statement of the request
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