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I) Overview
· Federal system is created by the federal constitution and federal statutes.  
· Every state has at least one Federal District Court (trial court).  
· CA has four districts: Central—LA, Southern, Eastern and Northern 
· There are 12 divisions of federal appellate courts
· CA = 9th District (comprises AK, AZ, CA, Guam, HI, ID, MT, NV, OR, WA)

· Prior to 1938, procedure in federal court was divided b/w different forms of action: matters at law and matters in equity
· Led to divergence in federal practice nationwide

· Federal Rules of Civil Procedure were adopted in 1938 after Congress passed the Rules Enabling Act of 1934, which allowed the Supreme Court to “prescribe general rules of practice and procedure . . . for cases in the United States district courts”
· SCOTUS appointed an Advisory Committee, which included Charles E. Clark (former dean of Yale Law School and 2nd Circuit judge) to reform the standards
· Power to revise the rules remains w/ SCOTUS, which still uses an Advisory Committee to consider amendments to the rules
· More efficient than having to wait for legislation to pass to change rules in the court and allows rules to be made by the institution in which they operate

· Procedure is very important, in part, because very few cases go to trial (appx. 4% of federal suits), and many are dismissed on procedural grounds or settled through procedural matters
· There are differences b/w the federal and state systems, but many states have adopted rules similar to the federal rules

· Rule 1.  Scope and Purpose
These rules govern the procedure in all civil actions and proceedings in the United States district courts, except as stated in Rule 81.  They should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.

· Rule 2.  One Form of Action
There is one form of action—the civil action.


A) Pleading
· Pleading: a written document through which a party to a civil action either asserts a claim or a defense or denies the legitimacy of a claim or defense asserted by an opposing party
· The initial documents through which parties present their case to the court and define the basic scope of the controversy between them 

· Rule 7.  Pleadings Allowed; Form of Motions and Other Papers
(a) Pleadings.  Only these pleadings are allowed: 
(1) a complaint;
(2) an answer to a complaint;
(3) an answer to a counterclaim designated as a counterclaim;
(4) an answer to a crossclaim;
(5) a third-party complaint;
(6) an answer to a third-party complaint; and
(7) if the court orders one, a reply to an answer.

(b) Motions and Other Papers. 
(1) In General.  A request for a court order must be made by motion.  The motion must:
(A) be in writing unless made during a hearing or trial;
(B) state with particularity the grounds for seeking the order; and 
(C) state the relief sought.
(2) Form.  The rules governing captions and other matters of form in pleadings apply to motions and other papers.

· Claim: a factually grounded transaction (event or set of events) that leads to a dispute over legal rights, defined by elements, which, if satisfied, for which courts can provide relief.
· Relief: monetary or injunction preventing or requiring an action to be done 
· Effectiveness of a claim rests on inferences (indirect evidence)

· Rule 8.  General Rules of Pleading
(a) Claim for Relief.  A pleading that states a claim for relief must contain:
(1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support; 
(2) a short and plain statement of the claim showing that the pleader is entitled to relief; and
(3) a demand for the relief sought, which may include relief in the alternative or different types of relief. 

(d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency.
(1) In General.  Each allegation must be simple, concise, and direct.  No technical form is required.
(2) Alternative Statements of a Claim of Defense.  A party may set out two or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones.  If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
(3) Inconsistent Claims or Defenses.  A party may state as many separate claims or defenses it has, regardless of consistency. 

· Allegation: assertion of fact that has not yet been proven
· Three ways to characterize statements of fact:
1. Evidentiary: fairly detailed (ex: ∆ was driving at 50 mph)
2. Ultimate (ex: ∆ was driving over the speed limit)
3. Conclusory (ex: ∆ was driving in violation of CA Vehicle Code) (*note: conclusory statements of fact are still statements of fact*)

(e) Construing Pleadings.  Pleadings must be construed so as to do justice.

· Rule 10.  Form of Pleadings
(a) Caption; Name of Parties.  Every pleading must have a caption with the court’s name, a title, a file number, and a Rule 7(a) designation.  The title of the complaint must name all the parties; the title of other pleadings, after naming the first party on each side, may refer generally to other parties.
 
· Rule 11.  Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions
(b) Representations to the Court.  By presenting to the court a pleading, written motion, or other paper—whether by signing, filing, submitting, or later advocating it—an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:
(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation;
(2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivilous argument for extending, modifying, or reversing existing law or for establishing new law;
(3) the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and
(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.
· (You cannot just take your client’s word at face value, you must make a reasonable inquiry or you and your law firm face sanctions, outlined in subsection (c) which include monetary penalties and possible disciplinary proceedings).

B) Pleading Systems
· Issue-pleading: complicated, factually-complex and highly technical system from England
· Abandoned in the 19th century and replaced with two other systems

1) Fact-Pleading
· CA system (other states use as well)
· Complaint must allege facts sufficient to state a cause of action in ordinary and concise language
· Requires the pleader to allege ultimate facts to align with each element of the claim
· You can allege anything you believe, in good faith, to be true—even things that are very disputable, like people’s knowledge/intent
· Doctrine of Less Particularity: less particularity in pleading is required when it appears that ∆ has superior knowledge of the facts, so long as the pleading gives notice of the issues sufficient to enable preparation of a defense (applies to notice & knowledge pleadings)
· Allegations made on “information and belief” (pleader lacks personal knowledge, but relies on information supplied by a third party or when the pleader lacks the means of obtaining that knowledge, usually b/c adverse party has it) are permitted but the party must premise them on something more than conjecture or on the boilerplate recitation of the claim’s substantive elements 
· Doe v. City of Los Angeles (CA Sup. Ct. – 2007): Doe 1 & 2 filed complaint against City of LA and Boy Scouts of America alleging they had been sexually abused by officer Kalish while participating in the LAPD’s Explorer Scout Program in the 1970s under California Code of Civil Procedure § 340.1, which allows a victim of childhood abuse to sue a person or entity who did not perpetrate the abuse but was a legal cause of it.  The statute requires that the claim be brought before the victim’s 26th birthday, unless the ∆ knew or had notice of unlawful sexual conduct by an employee, volunteer, representative, or agent, and failed to take reasonable steps to prevent future unlawful sexual conduct by that person.  Πs only alleged that, based on Kalish’s improper conduct, ∆s knew or should have known that he presented a risk of sexual exploitation and should have inquired into his behavior and supervised and trained him better to prevent or minimize that risk.  Even though court applied the doctrine of less particularity, there still wasn’t enough to allow claim to survive b/c πs did not allege that ∆s had knowledge of Kalish’s past conduct, which is the prerequisite for imposing liability on them for his subsequent sexual abuse of πs.   
· Could have said “upon information and belief, at least one other report had been filed against Kalish prior to his acts against πs that ∆s would have had in their Confidential File on him.”  Shows the importance of a pleading that covers all the bases and that some investigation needs to be done to get you the “information and belief” to plead facts for each element

2) Notice-Pleading
· Adopted by the federal system
· Intended to simplify the fact system, requiring a lower threshold to get into court
· Goal: treat pleadings as documents that initiate a lawsuit, not as the devices through which to resolve the underlying dispute
· Post-pleading devices like discovery, pretrial conferences & summary judgment help develop and resolve the legal and factual issues of the underlying controversy
· Requires that the complaint give notice of the claim so that the opposing party knows what the controversy is about and can prepare a defense
· Allegations in complaint must support a legal theory, but do not need to be supported by evidence or proof to establish each assertion

C) Complaint
· Rule 3.  Commencing an Action
A civil action is commenced by filing a complaint with the court.

· Complaint: narrative that describes the claim(s) one party has against another (or parties have against other parties)
· Technical elements (from Rule 10(a)): list π(s) & π’s attorney(s), ∆(s) & ∆’s attorneys, court, title, demand for jury trial
· Establish court’s jx over claim  (i.e., what gives π right to bring claim)
· Facts/Allegations describing claim

· Plausibility Pleading: A complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face
· Enough facts to identify the specific transaction giving rise to the controversy and to tie the ∆ to that controversy, from which one can at least infer a general factual basis for the underlying claim’s elements
· Conley v. Gibson (Sup. Ct. – 1957) (Black): SCOTUS endorsed Dioguardi standard, stating that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the π can prove no set of facts in support of his claim which would entitle him to relief (Bell-Atlantic/Twombly retired this standard, stating this is not the “minimum” to state a claim—just what facts are required after claim has been stated adequately)

D) Heightened Pleading Standards
· Rule 9.  Pleading Special Matters
(b) Fraud or Mistake; Conditions of Mind.  In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake.  Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.
· Purpose: to protect a defending party’s reputation from harm, minimize strike suits, provide a detailed notice of a fraud claim to a defending party, discourage meritless fraud accusations that can do serious damage to the goodwill of a business person.
· Fraud: someone did something to deceive you

· Private Securities Litigation Reform Act (PSLRA)
· In 1995, Congress imposed fact-pleading requirements in civil actions seeking to enforce the Securities Exchange Act of 1934 (SEA), which prohibits the use of any manipulative or deceptive device in the sale of a security.
· Complaint must state with particularity facts giving rise to a strong inference that the ∆ acted with the requisite state of mind and specify each statement alleged to have been misleading, the reason or reasons why the statement is misleading, and, if an allegation regarding the statement or omission is made on information and belief, the complaint shall state with particularity al the facts on which that belief is formed.
· Purpose: prevent the filing of frivolous, lawyer-driven litigation

· In the 1970s, lower federal courts began created common law exceptions to Rule 8(a) by imposing heightened pleading requirements in actions deemed “disfavored” like libel, slander, defamation, § 1983 civil rights actions.
· 42 U.S.C. § 1983 creates a private right of action for any person who claims to have been deprived of a federal constitutional or statutory right by persons acting under color of state law (14th Amendment violation)
· Qualified immunity: defense used when individual is sued under § 1983 to preclude liability when individual was acting in good faith (believed actions were legal)
· Municipalities cannot be held liable under § 1983 on a respondeat superior theory, but they are not afforded qualified immunity based on good faith of their agents
· They can only be held liable if a municipal policy or custom caused the constitutional injury (Monell)


· Clusterfuck of Cases Addressing Lower Courts Applying Heightened Pleading Standard:
1) Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit (Sup. Ct. – 1993) (Rehnquist): πs alleged local law enforcement officers from ∆ county in TX illegally executed search warrants in violation of their 4th Amendment rights.  They stated the basis for municipal liability under the Monell standard: failure to adequately train the officers involved.  DC required complaints dismissed because they failed to meet 5th Circuit’s judge-made heightened pleading standard requiring factual detail and particularity for the basis of the claim.  5th Circuit affirmed.  SCOTUS reversed, holding no heightened pleading standard under § 1983 actions alleging municipal liability.  Federal rules say only 2 instances for particularity requirement: fraud or mistake—Rule 9(b).  Other than that, rules change through amendment process, not judicial interpretation.

2) Swierkiewicz v. Sorema N.A. (Sup. Ct. – 2002): SCOTUS unanimously reaffirmed the proposition that a requirement for greater specificity for particular claims must be obtained by the process of amending the Federal Rules, not by judicial interpretation and refused to apply a heightened standard in Title VII employment discrimination cases.

3) Bell Atlantic Corp. v. Twombly (Sup. Ct. – 2007) (Souter): antitrust action that arose after breakup of AT&T which led to a system of regional telecom providers (“Baby Bells”) each w/ monopolistic power over local telecom w/in specified geographic region.  In 1996, Congress attempted to introduce competition by requiring each Baby Bell to share its regional network and infrastructure w/ start-up competitors.  Consumer class action filed against Baby Bells alleging that they entered into a conspiracy to thwart demonopolization in violation of the Sherman Act (prohibits restraint of trade or commerce).   To win claim, πs required to prove that ∆s restrained trade or engaged in anticompetitive practices and that they agreed among themselves to do so.  Πs alleged two patterns of anticompetitive “parallel conduct”: preventing competitors from entering market (“territory-protection”) and not competing with each other (“non-competition”) and that upon information and belief, this showed they had agreed to do so.  DC dismissed complaint, concluding parallel business conduct alone did not state a claim under Section 1 of Sherman Act and that πs must allege add’l facts that tend to exclude independent self-interested conduct explained actions.  2nd circuit reversed holding that under Conley πs complaint survived MTD because ∆s failed to show that there was no set of facts that would allow πs to demonstrate the parallel conduct was the product of collusion rather than coincidence.  SCOTUS reversed, essentially affirming DC, and holding that even “conscious parallelism” cannot support an inference of agreed-to concerted action.  Π relying on parallel conduct to establish a violation of the Sherman Act must provide evidence of a “plus factor” that plausibly rebuts the presumption of rational behavior unilaterally prompted by common perceptions of the market.  SCOTUS denied it was requiring heightened standard, only enough facts to state a claim to relief that is plausible on its face (“because the πs here have not nudged their claims across the line from conceivable to plausible, their complaint must be dismissed”) but sounds like more heightened requirement.

4) Two weeks later, in Erickson v. Pardus, SCOTUS held that prisoner’s allegations that he had been subjected to cruel and unusual punishment b/c prison doctor removed him from hep C tx plan which “endangered his life” were not too conclusory to establish he had suffered a “cognizable independent harm” as a result of the his removal from the tx program even tho Ct. App. affirmed DC dismissal for failure to allege that the doctor’s actions caused him harm beyond what was being caused by the hep C itself.

5) Ashcroft v. Iqbal (Sup. Ct. – 2009) (Kennedy): Iqbal was arrested after 9/11 on charges of fraud in relation to identification documents and conspiracy to defraud the United States.  He was housed at Metro Detention Center in Brooklyn but was then designated a person of “high interest” to the 9/11 investigation and moved to special section (ADMAX SHU) where he alleged he was abused.  In his claim against John Ashcroft (former AG) and Robert Mueller (FBI Director), Iqbal alleges he was designated as a person of high interest by A & M on account of his race, religion or national origin in contravention of the 1st & 5th Amendments b/c of their knowledge and deliberate indifference of FBI agent’s actions & policy created to hold “high interest” people in ADMAX SHU.  A & M raised qualified immunity defense and moved to dismiss, contending complaint was not sufficient to state a claim against them.  DC denied MTD, 2nd Circuit affirmed interlocutory order (assuming it had jx over the order).  SCOTUS reverses holding complaint fails to plead sufficient facts to state a claim for purposeful and unlawful discrimination.  1st & 5th Amendment Bivens violation (implied cause of action for violation of an individual’s constitutional rights by an agent of the federal government) requires proving ∆ acted with discriminatory purpose.  To overcome qualified immunity, purpose rather than knowledge is required to impose Bivens liability on subordinate for unconstitutional discrimination and on an official for superintendent responsibilities.  When court considers 12(b)(6) motion, all factual allegations must be presumed to be true and all inferences must be drawn in favor of the π, but legal conclusions are not entitled to the assumption of truth.  First step is to remove all legal conclusions from complaint and then assess whether claim can survive.  Allegations must actually be “plausible” and not just conceivable to avoid being labeled a “legal conclusion.”  Fact allegations that replicate an element are conclusory.   
· Dissent (Souter, Stevens, Ginsburg, Breyer): majority discards allegations that are not conclusory which do allow complaint to survive MTD (A was principal architect of discriminatory policy, M was instrumental in adopting and executing it, they both knew of and agreed to policy and policy is specifically outlined—should not have separated these claims from the rest of the complaint).  The allegations in the complaint are not consistent w/ legal conduct, unlike Twombly.  Should survive b/c it gives fair notice of what the claim is and the grounds upon which it rests.  
· Dissent (Breyer, separately): alternative case-management tools are adequate to allow a claim against the gov’t to go forward, no need to raise standard like majority did

6) Summary of clusterfuck: even though Rule 9(b) only requires fraud or mistake to be pled with particularity, and permits allegations of intent to be alleged “generally,” Bell Atlantic & Iqbal seem to have altered the traditional approach to notice-pleading, especially in cases that depend on allegations regarding the ∆’s state of mind or in which ∆ has information π needs to plead with specificity.  Seems like there is a shift moving toward fact-pleading.

E) Answer & Affirmative Defenses
· Once ∆ has been served with a summons & copy of complaint, response normally due w/in 21 days.
· Answer = response to allegations in the complaint
· Denial = “negative defense” b/c attempts to negate element or allegation
· Failure to deny an allegation or an ineffective denial are both treated as admissions
· Π does not have obligation to reply to answer (unless ordered), so if π does not respond to an affirmative allegation in the answer, the allegation is deemed denied—Rule 8(b)(6)
· Some denials, like those challenging π’s capacity or performance of a condition precedent, must be made w/ specificity (Rule 9(a)(2) and 9(c)).
· Affirmative defense = defense that defeats an otherwise legitimate claim (anything that allows you to avoid the result w/o contesting the claim)
· Failure to assert defense in the answer may constitute a waiver, but court can permit amendment in answer if π will suffer no prejudice
· Some are allowed to be raised by way of motion to dismiss under Rule 12
· Either way, better to err on the side of caution and treat an ambiguous defense as an affirmative defense and plead it to avoid potential of later bar
· Some courts have applied the “plausibility” standards of Iqbal to pleading affirmative defenses, but hasn’t become standard practice yet—short, plain & conclusory are fine
· How to tell dif b/w denial & affirmative defense: look at whether defense operates as an avoidance by not controverting π’s proof and if ∆ would bear the burden of proof on the defense at trial

· Rule 8.  General Rules of Pleading
(b) Defenses; Admissions and Denials.
(1) In General.  In response to a pleading, a party must:
(A) state in short and plain terms its defenses to each claim asserted against it; and
(B) admit or deny the allegations asserted against it by an opposing party.
(2) Denials—Responding to the Substance.  A denial must fairly respond to the substance of the allegation.
(3) General and Specific Denials.  A party that intends in good faith to deny all the allegations of a pleading—including the jurisdictional grounds—may do so by a general denial.  A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted.
(4) Denying Part of an Allegation.  A party that intends in good faith to deny only part of allegation must admit the part that is true and deny the rest.
(5) Lacking Knowledge or Information.  A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial.
(6) Effect of Failing to Deny.  An allegation—other than one relating to the amount of damages—is admitted if a responsive pleading is required and the allegation is not denied.  If a responsive pleading is not required, an allegation is considered denied or avoided.

· King Vision Pay Per View, Ltd. V. J.C. Dimitri’s Restaurant, Inc. (ND IL – 1998) (Shadur): there are only three alternatives available for use in an answer to the allegations of a complaint: admit, deny  or state disclaimer in good faith which gives benefit of a denial.  ∆s filed pleading which stated “neither admit nor deny the allegations of said Paragraph--, but demand strict proof thereof” in response to 30 of 35 paragraphs of π’s complaint.  Court held that those allegations were admitted because they were not “denied” in the responsive pleading.  
· Could have allowed ∆ to amend pleading, but seemed like court wanted to make an example due to repeating problem

(c) Affirmative Defenses.
(1) In General.  In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including:
· accord and satisfaction;
· arbitration and award;
· assumption of risk;
· contributory negligence;
· duress;
· estoppel;
· failure of consideration;
· fraud;
· illegality;
· injury by fellow servant;
· laches;
· license;
· payment;
· release;
· res judicata;
· statute of frauds;
· statute of limitations; and 
· waiver.
(2) Mistaken Designation.  If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.

F) Motions to Dismiss
· Rule 12.  Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing.
(b) How to Present Defenses.  Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required.  But a party may assert the following defenses by motion:
(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;
(3) improper venue;
(4) insufficient process;
(5) insufficient service of process;
(6) failure to state a claim upon which relief can be granted; and
(7) failure to join a party under Rule 19.
A motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed.  If a pleading sets out a claim for relief that does not require a responsive pleading, an opposing party may assert at trial any defense to that claim.  No defense or objection is waived by joining it with one or more other defenses or objections in a responsive pleading or in a motion.

· 12(b)(6) motions are basically the federal equivalent of a common law demurrer
· Assumes facts are as alleged by π, but that even if proven, π would not be entitled to relief
· Can be used to dispose of a claim subject to a “dispositive affirmative defense”—like π’s claim is barred by SOL

· Three steps process to assess 12(b)(6) motion:
· Identify elements of the claim π asserts
· Remove conclusory allegations
· This is the “pleading problem”—determining whether an allegation is factual or conclusory which Iqbal and Twombly have added
· Can’t just replicate or repeat an element of the claim, must be some kind of narration (nudging toward fact-pleading)
· See if remaining allegations support elements of the claim identified

· Surviving 12(b)(6) Motions
· Northrop v. Hoffman of Simsbury, Inc. (2nd Cir. – 1997): DC dismissed π’s complaint for failure to state a claim under the FCRA (§ 1681).  2nd Circuit vacated dismissal order and remanded.  In reviewing dismissal of complaint under 12(b)(6), must accept as true the facts alleged in the complaint and draw all reasonable inferences in π’s favor.  Π was refinancing home mortgage and mortgage company requested her consumer credit report.  Report indicated ∆ made an inquiry and rec’d her report but at that time, π was conducting no business w/ ∆ of any kind.  Mortgage company demanded π explain ∆’s inquiry but ∆ would not tell her.  Π alleges this interfered w/ her ability to obtain mortgage and inflicted emotional distress and brought claims under § 1681n.   §1681n supports liability against users of information who violate § 1681q by procuring credit reports under false pretenses, and ∆’s are “users of information” under § 1681n.  The test of a complaint’s sufficiency is whether it is detailed and informative enough to enable the ∆ to respond.  ∆’s own MTD showed they were aware of substance of π’s claim.  Court held π may not have cited the correct statute (§ 1681q) but she did state a claim comprised of the elements of the correct statute, thereby giving “notice” to ∆ through facts.  

· Kirksey v. R. J. Reynolds Tobacco Co. (7th Cir. – 1999): π filed PI suit against cigarette manufacturers as executor of late husband’s estate, who she alleges smoked ∆’s cigarettes.  Π alleged that ∆s accelerated husband’s death from lung cancer by falsely advertising their cigarettes were not addictive, by adding addictive agents without informing him that they were doing that or that cigarettes with or without agents are addictive.  Π claims that husband would have smoked less and lived longer without these acts or omissions.   ∆ filed 12(b)(6) motion and π did not file anything in response, just said her pleading satisfied Rule 8(a)(2) so could survive dismissal.  Problem isn’t the form of π’s complaint, it is the substance: alleged facts don’t add up to a tort under IL law (diversity case, court would apply state law) and if claim did amount to fraud or deceit, or if IL recognized a catch-all “prima facie tort,” it would be preempted by federal law governing cigarette labeling and advertising.  Claim should not be dismissed out of hand just b/c it is so novel that it cannot be fitted into an existing legal category, but that type of claim requires more argument by π to stave off dismissal when ∆ files MTD: π has to show that while her claim has no basis in existing law, or current pigeonholes, it lies in the natural line of the law’s development and should now be recognized as part of the law.

· Together, these cases show that you don’t necessarily have to state the legal theory for your claim, just allege the facts that support it, but if it is challenged, you do

II) Subject Matter Jurisdiction
· Defines and limits judicial authority by prescribing the class of cases a particular court may hear
· Type of legal issue that may be presented
· A minimum or maximum amount in controversy
· Characteristics of the parties to the case  
· Boundaries of SMJ found in a constitution, a statute or combination of the two
· There are two types of courts:
· Courts of general jx
· Competent to adjudicate all civil disputes except those specifically excluded from its authority
· Courts of limited jx (all federal courts)
· Can exercise power over only those subject matters that are specifically vested in them
· No presumption of jx: party invoking court’s jx has the burden of establishing the constitutional and statutory basis for that jx
· Lack of SMJ may be raised at any time by π or ∆ through 12(b)(1) MTD or sua sponte during the direct proceeding, on appeal, and sometimes even through collateral attack in a separate proceeding
· Court lacking SMJ must dismiss case

A) SMJ of Federal Courts
· Article III of the Constitution defines the range of federal court SMJ and congressionally enacted statutes specify the cases within that range that any particular federal court can hear—both elements must be satisfied before a court can exercise SMJ
· Gives federal courts authority to hear cases involving federal law and to ensure the uniform enforcement of federal law throughout the nation

1) Article III
· Section 1.  The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.  The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.  

· Section 2.   Lists the 9 categories of cases and controversies that may be heard in fed court
· Arising under the Constitution, laws, and treaties of the United States;
· Between citizens of different states;
· Between a state, or citizens thereof, and foreign states, citizens, or subjects;
· Affecting ambassadors, other public ministers, and consuls;
· In admiralty and maritime jx; 
· To which the United States shall be a party;
· Between two or more states;
· Between a state and citizens of another state; and
· Between citizens of the same state claiming lands under grants from different states.

 	
B) Federal Question/Arising Under Jurisdiction
· Authorization: Article III, Sec. 2 “arising under the Constitution, laws, and treaties of the U.S.”
· Most Common Statutory Basis: § 1331 (“general federal question statute” aka “statutory arising under”)

1) Article III Arising Under
· Osborn v. Bank of the United States (Sup. Ct. – 1824) (Marshall): Bank of US was private bank chartered by Congress (predecessor to federal reserve) and resisted by states who wanted their own currency.  Bank sued a state tax auditor in federal court to enjoin him from collecting an allegedly unconstitutional state tax on the bank.  SCTOUS upheld court’s jx.  Statutory element satisfied b/c the act chartering the bank conferred jx on federal circuit courts over any case in which the bank was a party.  Statutory grant came w/in Article III authority “arising under federal law” b/c in every case to which the bank was a party is implicit a potential question of the legitimacy and scope of the bank’s federal charter.  A case arises under federal law for purposes of Article III whenever there is a potential federal ingredient implicit in that case.

2) Statutory Arising Under
· § 1331.  Federal Question
The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.

· § 1331 “arising under” is not interpreted as broadly as Article III “arising under”
· For purposes of § 1331, a case arises under federal law only if:
· The cause of action under which the π sues is created by federal law; or
· The cause of action under which the π sues, although not created by federal law, includes an essential federal ingredient

i. The Creation Test
· Federal claim for relief premised on federal statute that expressly grants a private right of action satisfies creation test
· American Well Works Co. v. Layne & Bowler Co. (Sup. Ct. – 1916) (Holmes): ∆ allegedly slandered π by claiming π had infringed on a patent.  Π sued for slander.  Although the question of the patent’s validity might arise in the context of the slander claim, raising issues of federal patent law, the claim for slander was clearly a product of state law.  Any federal issues were at best collateral.  Since federal law had not created π’s claim, case did not arise under federal law for purposes of statutory jx.
· Rare exception: federal question jx might not exist, despite a federally created cause of action, when the underlying claim’s resolution depends largely, if not wholly, on questions of nonfederal law (substantiality requirement: low threshold—only when claim is so insubstantial, implausible or foreclosed by prior decisions, or devoid of merit as to not involve federal controversy)
· Shoshone Mining Co. v. Rutter (Sup. Ct. – 1900): federal program allowed individuals to stake mining claims to federally owned lands, but statutes allowed persons w/ adverse claims to such lands to sue one another in a court of competent jx.  Sounds like federally created cause of action but substantive law to be applied in such litigation was local custom or state property law so Court concluded Congress could not have intended to create federal question jx over essentially nonfederal matters.  Therefore, claims did not arise under federal law w/in the meaning of § 1331. 
· However, general rule is that state courts have concurrent jx over most federal law claims, unless Congress provides to the contrary (must specifically exclude) Mims v. Arrow Fin. Servs. (Sup. Ct. – 2012) 

· If federal statute that creates substantive rights or immunities does not specify whether private persons can sue to enforce, courts can infer implied private right of action using Cort factors
· Start w/ presumption that no private cause of action exists, then determine 
· Whether π is one of the class for whose especial benefit the statute was enacted
· Whether there is any indication of legislative intent, explicit or implicit, either to create such a remedy or to deny one
· Whether implying a private remedy would be consistent with the underlying purposes of the particular legislative scheme
· Whether the claim in question is one traditionally relegated to state law
· Ex: § 1983 provides an express cause of action against any state or local gov’t official who violates a person’s federal constitutional rights, and SCOUTS implied a private cause of action against federal officials who violated a person’s 4th Amendment rights in Bivens (which has been extended to rights protected by 5th and 8th amendments, but no others)

ii. The Essential Federal Ingredient-Grable Test
· Grable Test: federal jurisdiction over state law claim will lie if a federal issue is:
· Necessarily raised (essential federal ingredient embedded in nonfederal claim such that case will turn on resolution of federal law)
· Actually disputed
· Substantial (Gunn v. Minton – not just substantial to specific case or parties, but to federal system as a whole)
· Capable of resolution in federal court without disrupting the federal-state balance approved by Congress 
(Grable & Sons Metal Products, Inc. v. Darue Engineering & Manufacturing – SCOTUS 2005)

· Application:
· Gunn v. Minton (Sup. Ct. – 2013) (Roberts): Minton developed computer program & network to facilitate securities trading, then leased system to a securities brokerage.  A year later, he applied for a patent based on that system, was issued patent, and then filed infringement suit against NASD and NASDAQ.  ∆s moved for SJ on ground that Minton’s patent was invalid under the “on sale” bar, which specifies that an investor is not entitled to a patent if the invention was on sale in the US more than one year prior to date of application.  Minton argued the prior system and patented system were different so on-sale bar didn’t apply but DC granted SJ and declared patent invalid.  Minton filed motion for reconsideration and argued that lease was part of testing for system so fell w/in “experimental use” exception to the on-sale bar.  DC denied motion, Ct. App. for Fed Circuit affirmed, holding experimental use argument was waived.  
· Minton then brought malpractice suit against Gunn (attorney from patent case) in TX state court convinced that Gunn’s failure to raise experimental use argument cost him the lawsuit.  Gunn defended that lease was not for experimental use so claim would have failed even if timely raised.  Trial court agreed and granted SJ to Gunn and other lawyers.  Minton appealed and argued trial court’s order should be vacated b/c malpractice claim was based on alleged error in patent case and therefore “arises under” federal law.  TX court of appeals rejected argument, holding federal interests implicated by state law claim were not sufficiently substantial to trigger arising under jx and would disturb balance of federal/state judicial responsibilities.  TX Supreme Court reversed.  
· SCOTUS acknowledged that federal patent question was “necessary” to malpractice claim (case-within-a-case analysis: he would have to show that he would have prevailed in federal patent infringement case if attys had raised argument, which necessarily requires application of patent law ), it was “actually disputed” (went to trial), but it is not enough that the federal issue be significant to the particular parties in the immediate suit (that will always be true), must be important to the federal system as a whole.  No matter how malpractice claim was resolved (even if state court got it “wrong” b/c of lack of familiarity w/ patent law), Minton’s patent would still be invalid.  Therefore, there was no concern for lack of uniformity in patent law or whether state court’s resolution would be controlling in numerous other cases.  Fourth element also not satisfied b/c regulating licenses to practice law is more important to state interest than federal, don’t want to open door for malpractice claims in federal court.  

· Origins of Grable Test
· Shulthis v. McDougal (Sup. Ct. – 1912): federal question jx over state-law claims is confined to those that really and substantially involve a dispute or controversy respecting the validity, construction or effect of federal law
· Smith v. Kansas City Title & Trust Co. (Sup. Ct. – 1921): π shareholder sued ∆ to enjoin from purchasing allegedly “invalid” bonds issued under the Federal Farm Loan Act he deemed in violation of the US Constitution.  Although π claims that purchase of bonds was a breach of fiduciary duty under state law, in order to establish that breach, he would have to establish that the FFLA was in fact unconstitutional.  Because breach was premised on question of federal law, SCOTUS upheld § 1331 jx since federal law provided an essential ingredient in π’s claim.
· Gully v. First National Bank (Sup. Ct. – 1936)(Cardozo): π state tax collector brought suit against ∆ for failing to pay taxes of old bank it took over and contracted to assume.  Claim was based on breach of K (state law), and even tho taxes on bank are imposed under federal law, the tax in controversy here was imposed under state statute.  Right to be established was created by state, therefore (quoting Shulthis) it was unimportant that federal law was the source of state authority b/c dispute was over state law.

iii. Well-Pleaded Complaint Rule
· Only allegations pertaining to the necessary elements of π’s claim will be considered in determining if the case arises under federal law 
· Nonessential allegations of federal law, like those anticipating a defense, will be ignored in the jurisdictional determination 
· Louisville & Nashville Railroad Co. v. Mottley (Sup. Ct. – 1908): Mottleys were injured on train, but released claims against RR in consideration for free transportation for life.  RR honored obligation for 30 years, then Congress passed statute that prohibited RR from giving free passes or providing free transportation.  Mottleys sued RR in federal court claiming breach of K, and alleged new Congressional act did not apply to them and if it did, it was a taking which required just compensation under the 5th Amendment.  DC entered order for Mottleys, RR appealed directly to SCOTUS which held that DC did not have jx over claim b/c the federal questions raised in complaint were in response to anticipated defenses.  If the defenses actually raised a federal question later, claim could be handled then.  But if RR just argued federal law preempted state law contract claim, still wouldn’t satisfy statutory arising-under jx—has to be the basis of π’s claim.

iv. Rule Against Artful Pleading
· Prevents π from defeating federal jx by disguising what is clearly a federal claim as a state claim
· Entitles ∆ to remove a case from state to federal court b/c π could have originally filed the case in federal court (see sections on Removal)
· Π can also violate the rule unintentionally when a federal statue wholly displaces a state-law cause of action through complete preemption (Congress intended not only to trump state law, but to convert state law claims into federal claims)

C) Diversity Jurisdiction
· A federal court’s diversity jx is always concurrent w/ state court jx, choice is the litigant’s 
· Purpose: provide a neutral forum for diverse parties to ensure that state courts won’t favor their own citizens in disputes with citizens from states or from other countries

1) The Rule: §1332.  Diversity of Citizenship; Amount in Controversy; Costs
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—
(1) citizens of different States;
(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United Sates and are domiciled in the same State;
(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.
(b) Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be adjudged or entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.
(c) For the purpose of this section and section 1441 of this title—
(1) a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of the State or foreign state where it has its principal place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of—
(A) every State and foreign state of which the insured is a citizen;
(B) every State and foreign state by which the insurer has been incorporated; and
(C) the State or foreign state where the insurer has its principal place of business; and
(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent.
(d) RE: CLASS ACTIONS – we didn’t cover
(e) The word “States,” as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of Puerto Rico.

2) Diversity of State Citizenship
· π invoking § 1332 jx must identify each party’s citizenship (grounds for jx)
· Citizenship for diversity purposes = domicile, determined at time of suit
· Domicile = place where one is present (residence) and intends to stay 
· A person can have only one & retains that domicile until acquiring new one

· Complete diversity
· Strawbridge v. Curtiss (Sup. Ct. – 1806) (Marshall): interpreted the phrase “between citizens of different States” in the predecessor statute of § 1332(a)(1) to require complete diversity between the parties such that no π is a citizen of the same state as any ∆.  This statutory interpretation still stands.
· State Farm Fire & Casualty Co. v. Tashire (Sup. Ct. – 1967): clarified that Strawbridge was merely an interpretation of the diversity statute, not of Article III, Section 2’s grant of judicial power to cases “between Citizens of different States.”  Thus, the constitutional interpretation of federal jx only requires minimal diversity and does not prevent legislative extension of federal jx founded on diversity so long as any two adverse parties are not co-citizens.  (i.e., § 1332 jx requires complete diversity but other statutes can allow less than that).
· Complete diversity rule pertains only to claims filed by literal πs against literal ∆s
· Π or ∆ = person named as π or ∆ in complaint or designated by court as π or ∆ on entry into the case or as a consequence of realignment by the court

· Person claiming to have changed domicile has the burden of proving that change & must rebut presumption of continuing domicile through Bank One Factors
· Where party exercises civil and political rights (votes)
· Pays taxes
· Has real and personal property
· Has a driver’s license or other license
· Bank accounts
· Has a job or owns a business
· Attends church
· Has club memberships
· Rodriguez v. Senor Frog’s de La Isla, Inc. (1st Cir. – 2011) (Thompson): π was injured in automobile accident in Puerto Rico after Estrada, driving drunk, smashed into her with car owned by ∆.  Π recovered and moved to CA w/ her boyfriend to start their family after becoming pregnant.  She moved all her personal property there, opened a CA bank account, had no money in PR banks, got a CA driver’s license and a job, and hired a CA lawyer to file this suit 3 months later.  Following complaint, she attended InterAmerican University in PR b/c she could get her bachelor’s degree there faster than in CA, but returned to CA whenever school was not in session (and had plane tickets to prove).  She also gave birth in CA, baby had pediatrician in CA, was in daycare in CA, had CA area code cell phone and even took community college classes in CA.  She testified she planned to settle permanently in CA and DC judge found her credible, exercised jx over case and jury awarded her $450K.  ∆ appealed and claimed she did not meet enough Bank One factors b/c she wasn’t registered to vote in CA and didn’t attend church there.  Bank One factors do not require 100% satisfaction, π satisfied enough of them.

· US citizen domiciled abroad cannot sue or be sued in a federal court on the basis of diversity jx

· Federal courts will not exercise SMJx over domestic relations or probate proceedings even if complete diversity is satisfied

· Collusive Creation of Diversity 
· § 1359.  Parties Collusively Joined or Made
A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.

3) Amount In Controversy
· Π invoking § 1332 jx must allege in the complaint that the AIC exceeds the statutory minimum of $75K, exclusive of interests and costs 
· Exception: contractual attorneys’ fees or those allowed by statute
· Reasonable estimate of π’s attorneys’ fees can be including in computing AIC

· General rule: amount claimed by π will be accepted as true unless:
· ∆ can show that even if π can establish liability, she cannot not recover more than $75K (legal certainty test)
· Some courts don’t allow if legal-certainty argument is based on a waiveable affirmative defense since court can’t be certain at the time of filing the defense will be applied to the case 
· ∆ alleges that AIC was claimed in bad faith 
· Objective (what reasonable person would have known) & subjective component (what π actually knew)—“bad faith” can be reliance on innocent mistake
· Consequences: § 1332(b) allows court to refuse to award π its costs, force π to reimburse ∆ for ∆’s costs, Rule 11 allows court to impose additional sanctions, and π may be barred by SOL from filing in state court if case is dismissed

· Coventry Sewage Associates v. Dworkin Realty Co. (1st Cir. – 1995) (Stahl): ∆s contracted to pay π service fee for use of ∆’s sewer-main.  Fee based, in part, on number of cubic feet of water consumed on the property as evidenced by invoices from water authority (KCWA).  Π increased fee as a result of increased usage and ∆ stopped paying.   Π filed suit to recover $74,953 (AIC min was $50K at the time).  AIC claimed was based upon KCWA invoices and what π claimed was the correct new service fee rate.  Before ∆ filed answer, it contacted KCWA & discovered meter was misreading usage so that a “0” was being added to the actual number of cubic meters used.  KCWA corrected invoices and sent to π.  Π reduced bills but not the fee increase.  ∆ paid undisputed portion but ultimately paid it as well, reserving right to recoup if it prevailed in challenge to reasonableness of service fee.  Π refused to dismiss diversity case b/c it wanted to pursue contractual attorney’s fees.  ∆ filed 12(b)(1) motion to dismiss.  DC granted finding that “to a legal certainty” AIC not met.  Π appealed.  1st Circuit reversed b/c subsequent events that alter the AIC do will not affect a court’s SMJ as long as jx minimum was met at the time suit was filed (do not reveal an absence of good faith).  A subsequent revelation as to what the AIC was when the suit was filed will affect the court’s jx (and can reveal π’s bad faith).   

· Aggregation: AIC is measured by the value of the entire single title or right in issue, w/o regard to the share possessed by the individual litigants
· Π can aggregate all of her claims against a single ∆ whether or not claims are related
· Π suing multiple ∆s must meet AIC for each ∆ 
· Multiple πs suing one ∆ must each meet AIC (permissive joinder = only exception)
· Multiple πs w/ single title or right against single ∆ can aggregate claims
· Must be common-and-undivided interest acquired at same time from same source
· Joint and several liability 
· Even if each ∆ caused only a portion of harm do π, each may be held liable for the total amount and πs individual claims against each ∆ can be aggregated
· Π can only recover total amount once

· Computing AIC in Suits for Declaratory or Injunctive Relief
· Most common = Either-Viewpoint-Rule: AIC = pecuniary result to either party which the judgment would directly produce
· Π Viewpoint Rule: AIC = value or benefit to π of obtaining relief sought 
· Value to Party Invoking Jx: AIC = π in a suit initiated in federal court or ∆ in suit removed from state to federal court (although this might allow removal in cases where removal should not have been proper if π could not have filed in federal court)

D) Supplemental Jurisdiction
· As long as a federal court has proper SMJ over a “case,” it may decide, as part of that case, some questions and claims that could not have entered the federal courts on their own
· Goal: efficiency & fairness

1) Pendent Jurisdiction
· Judge-made doctrine which permitted federal courts to use discretion to exercise jx over claims asserted by the original π for which there was no independent basis of SMJ
· Two questions
· Does fed ct have constitutional power & does congressional intent confer power to hear the state law claims?
· If so, should the court, in its discretion, assert pendent jx?
· Answering the 1st question as to “power” involves three elements
· A federal question that is sufficiently substantial to confer jx
· A common nucleus of operative facts
· Separate claims that one would expect to be tried in one judicial proceeding
· Answering the 2nd question as to “discretion” involves considering whether or not jx is 
· Sensible use of judicial resources (“judicial economy”) 
· Convenient
· Fair to litigants 
· Discretion continues through case so if, as case proceeds, it appears that 
· Federal claims should be dismissed
· State issues predominate
· Retaining jx over divergent legal theories might confuse jury 
· State claims should be dismissed 
· The longer the case proceeds, and the stronger the state claim is tied to questions of federal policy, the more likely jx will hold

· United Mine Workers of America v. Gibbs (Sup. Ct. – 1966) (Brennan): Gibbs was hired as superintendent to open a new mine for Grundy Company, a subsidiary of TN Consolidated Coal Company, after Consolidated closed another mine and laid off 100 miners from UMW’s Local 5881.  Gibbs was supposed to hire members of the Southern Labor Union and was also given a K to haul the mine’s coal to the nearest railroad loading point.  Members of Local 5881 protested and the mine was never opened.  Gibbs lost his job, wasn’t able to perform on haulage K, and lost other Ks he had in the area, which he claimed was the result of a concerted union plan against him (secondary boycotting—boycotting Grundy to boycott him) and filed suit against UMW for alleged violations of § 303 of the Labor Management Relations Act and under TN state law for unlawful boycott and unlawful conspiracy aimed at him to interfere with his K of employment and hauling K.  DC found lack of evidence that UMW pressure was aimed at causing other firms other than Grundy to stop doing business w/ Gibbs so that claim was not submitted to the jury.  Jury returned verdict that UMW violated § 303 and state law and awarded Gibbs $174,500K ($60K for damages on employment K, $14,500 on haulage K, $100K punitive damages).  On motion, DC set aside haulage damages for lack of proof and held that UMW pressure on Grundy to discharge Gibbs constituted only a primary dispute b/w UMW and Grundy but had nothing to do w/ Gibbs so it did not qualify as a § 303 claim against UMW.  Sustained award, remitted to $75K, for interference w/ the employment relationship (tortious interference = state law).  6th Circuit affirmed.  SCOTUS held DC properly exercised jx over pendent claims (but reversed judgment on the ground that there was insufficient proof of UMW involvement to find union liable for its members)
· Unincorporated organizations like UMW are citizens of all states in which they have members; UMW clearly had members in TN so jx not satisfied under § 1332.
· Hurn v. Oursler Test: State law claims are appropriate for federal court determination if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law 
· Where two distinct grounds in support of a single cause of action are alleged (i.e. violation of one right, two theories—one grounded in federal law, one in state) and fed question appears substantial when filed, ct can retain jx over state claim 
· BUT, where two separate and distinct causes of action are alleged (i.e. violation of two rights—one federal, one state), court cannot have jx over state claim.
· DC might have dismissed state claim, but pendent jx was not erroneous b/c § 303 claims relative to haulage K and other coal operators were substantial at the time of filing, the state and fed claims arose from the same nucleus of operative fact and reflected alternative remedies, and the verdict sheet sent to jury authorized only one award of damages so DC prevented double recovery on state and federal claims.  
· Plus the § 303 claim relating to Grundy was still submitted to jury & jury returned verdict, only set aside after motion for JNOV.  
· There was some risk of confusing jury (like dif. standards of proof to hold UMW liable for involvement, which caused SCOTUS to reverse), but DC properly lessened risk by employing special verdict form.  
· Also, UMW raised federal pre-emption doctrine as a defense so case involved determining the permissible scope of state claim, for which federal courts are the appropriate forum. 
· Federal pre-emption principle does not create statutory federal question jx (Mottley), but is relevant to the discretionary exercise of retaining jx over state claims.  

2) Ancillary Jurisdiction
· Judge-made doctrine which permitted federal courts to take jx over claims asserted by a person other than the original π for which there was no independent basis of SMJ
· Ancillary jx over nonfederal claims is appropriate when fed jx “effectively controls the property or fund in dispute, other claimants thereto should be allowed to intervene in order to protect their interests, without regard to jurisdiction.” Aldinger v. Howard (Sup. Ct. – 1976).  (i.e., pleadings not by π)
· Counterclaims by ∆ against π, crossclaims by ∆ against co-∆, claims by someone wishing to intervene as an add’l π, impleader claims by ∆ against a 3rd party
· When Congress enacted § 1332, after rule 14 was amended, Advisory Committee noted that where π could not have joined the 3rd party b/c of jx limitations such as lack of diversity, majority view was that any attempt by π to amend complaint and assert claim against impleaded 3rd party would be unavailing

· Owen Equipment and Erection Co. v. Kroger (Sup. Ct. – 1978) (Stewart): Mrs. Kroger (citizen of IA) brought wrongful death action in fed ct (based on diversity) against Omaha Public Power District (citizen of NE) as administratrix of her husband’s estate.  Mr. Kroger was electrocuted while walking by the boom of a steel crane, which came too close to a high-tension electric power line.  Mrs. K claimed OPPD’s negligent construction, maintenance and operation of the power line caused her husband’s death.  OPPD filed third-party complaint under Rule 14(a) against Owen, seeking indemnity and alleging the crane was owned and operated by Owen and Owen’s negligence was the proximate cause of Kroger’s death.  OPPD moved for SJ and while motion was pending ct allowed Mrs. K to amend her complaint and name Owen as add’l ∆, then granted motion for SJ and allowed case to proceed to trial.  Owen’s answer admitted it was a NE corp and denied all other allegations in complaint but on the 3rd day of trial, it disclosed its principal place of business was in IA, not NE (apparently the river marking boundary b/w IA & NE used to cut off Carter Lake from IA but no longer did).  Owen moved to dismiss complaint for lack of jx but DC reserved decision until after jury returned verdict for Kroger and then denied MTD.  Judgment affirmed on appeal on grounds that Gibbs gave DC jurisdictional power to use discretion since claim arose from same operate facts giving rise to Kroger’s claim against OPPD and OPPD’s claim against Owen and that discretion was properly exercised since Owen concealed citizenship for so long.  SCOTUS reversed.  
· Common nucleus of operative fact test satisfies constitutional power for exercising fed jx over state law claims, but not congressional extension of that limited power 
· Claim against Owen wasn’t anchored to OPPD claim, it was new & independent
· Dif from Gibbs b/c even if K filed two claims—one federal against OPPD and asked court to exercise pendent jx over claim against state claim against Owen, case would have involved using pendent jx to add a new party to the suit, not just a new claim against the same ∆ (“pendent party jx”)
· Even tho Mrs. K amended her complaint not knowing that Owen was not diverse, Court concerned that πs would file claims against diverse ∆s in fed court and wait for them to implead the “real” ∆ (non-diverse) which would be an evasion of complete diversity no prevented by § 1359 since collusion would be possible, but not be necessary.
· Convenience of litigants and considerations of judicial economy cannot justify allowing ancillary jx (pendent party jx) when doing so would evade complete diversity requirement of § 1332 or offer an opportunity to evade that principle.  

· Kroger does not bar a π from filing a claim against a non-diverse party if:
· Π files compulsory counterclaim in response to a claim filed against π by a non-diverse third-party ∆  
· Π files Rule 14(b) indemnity claim against a non-diverse third-party ∆ in response to a counterclaim filed against π by named ∆
· Π files a claim against a 4th party ∆ (sufficient steps to ameliorate potential evasion)

3) Pendent Party Jurisdiction
· Express statutory authorization is required to allow pendent party jx (i.e. there is no need to invoke the judge-made doctrine, it is governed by § 1367) 
· History:
· Aldinger v. Howard (Sup. Ct. – 1976): π brought suit in federal court after she was fired from job w/ Spokane County for living w/ her bf.  She sued several ∆s, including the county and her boss, Howard.  There was no diversity jx but claim against Howard was based on the federal Civil Rights Act § 1983 over which DC has jx under § 1343.  Claim against county was based entirely on state law.  Aldinger argued that, since claims arose from common nucleus of operative fact, pendent party jx allowed court to hear them. SCOTUS concluded that the congressional intent of § 1343 was not to allow πs to bring counties into federal court, and, since all claims could have been filed in state court, denial of pendent party jx would not result in judicial inefficiency or hardship.  Court said other statutory grants, alignments of parties and claims might call for a different result, such as when the grant to a federal court is exclusive, as in prosecution of tort claims against the US under § 1346 where the argument of judicial economy and convenience can be coupled w/ the add’l argument that claims can be tried together only in a federal court.  SCOTUS instructed lower courts to make sure that Congress had not expressly or by implication negated conferring federal court jx in relevant statute.

· Finley v. United States (Sup. Ct. – 1989): Finley brought suit on behalf of her husband and two children who were killed in a plane crash at SD airport against US, City of SD and utility company that maintained power lines near airport.  Claim against US made under Federal Tort Claims Act over which court had exclusive jx under § 1346(b) but the claims against city and utility were under state tort law.  In a 5-4 decision, SCOTUS rejected the argument that pendent party jx existed over her claims against the nonfederal ∆s, even though it meant having to bring her FTCA claim against the US in federal court and proceed against the city and utility separately in state court and there was no evidence that Congress rejected proposed exercise of pendent party jx.  Instead, SCOTUS concluded that Congress had not expressly authorized jx and lack of authorization was fatal.

4) Statutory Supplemental Jurisdiction
· Congress enacted § 1367 in 1990 to clarify some of the jx issues in the application of the judge-made doctrines of pendent and ancillary jx

· § 1367.  Supplemental Jurisdiction
(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution.  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
· “original jx” = ct has jx over an “anchor claim” under another statute
· “expressly provided” = response to Finley & Aldinger, court cannot infer or imply an intent to negate supplemental jx
· “same case or controversy” = common nucleus of operative facts from Gibbs
· A few cts have interpreted as “loose factual connection” to jx conferring claim
· “joinder or intervention of add’l parties” = allows pendent party SMJ 
· 9th Circuit & 6 others also allow pendent PJx when π files several claims against a ∆ even if court can only exercise PJx over ∆ under one claim 
· When a ∆ must appear in a forum to defend against once claim, it is often reasonable to compel that ∆ to answer other claims in the same suit arising out of a common nucleus of operative facts.
· Depends on judicial economy, avoidance of piecemeal litigation, and overall convenience of the parties

(b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.
· Only applies when anchor claim is entering on § 1332 
· Attempted to codify holding in Kroger to disallow supplemental (pendent party) jx in diversity cases over claims by πs that would destroy or evade complete diversity (see section on joinder and interpleader for complications)

(c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—
(1) the claim raises a novel or complex issue of State law,
(2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
(3) the district court has dismissed all claims over which it has original jurisdiction, or
(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.
· Majority: “exceptional circumstances” preserves full range of discretionary consideration recognized in Gibbs 
· Minority: court may not decline to exercise supp jx solely on grounds of judicial economy, efficiency or fairness 

(d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period.
· Seeks to ease hardship for parties like Kroger if supplemental claims are dismissed after applicable SOL has run
· SOL is tolled during pending federal court action and for at least 30 days after dismissal so that party can refile dismissed claim and rest of its case in state court if it chooses
· Only applicable if: 
· SOL had not run when federal suit commenced; and
· Court actually had supp jx over state law claim under § 1367(a) (same case or controversy as federal claim)

(e) As used in this section, the term “State” includes the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of the United States.




E) Removal Jurisdiction
· Removal allows a ∆ to override the π’s original choice of forum
· Exception to the general rule that π may choose from the available courts where litigation will occur
· §1441 specifies when a ∆ may elect to remove a case from state to federal court
· § 1446 sets forth the procedure for removal
· § 1447 and Rule 81(c) describe procedure followed after a case is removed

1) § 1441. Removal of Civil Actions
(a) Generally. — Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
· “original jurisdiction” = π could have filed claim in federal court
· includes §§ 1331, 1332 and 1367 (supp jx is dependent but it is still “original”)
· removal can only be effectuated by ∆(s)
· case can only be removed to district where state claim sits & establishes venue there is proper on its own (parties can move for transfer of venue later)
· federal courts will ignore any party “fraudulently joined” for purposes of removal under § 1441(a) and (b)
· if ∆ proves by clear and convincing evidence that there is no possibility of recovery by π against an in-state or non-diverse ∆, it can show that that ∆ was fraudulently joined & removal will not be defeated if fraudulently joined party did not join in removal petition, wrecks complete diversity, was sued for less than jurisdictional minimum, or is an in-state ∆
· federal courts similarly ignore “nominal” or “formal” parties
· either using these terms interchangeably w/ “fraudulent” or to refer to a mere stakeholder or depository against whom no cause of action is stated

(b) Removal based on diversity of citizenship. —
(1) In determining whether a civil action is removable on the basis of the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under fictitious names shall be disregarded.
(2) A civil action otherwise is removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any citizen of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
· Fictitious name = when π files claims against unnamed ∆s (“Does”) thinking other ∆s might be involved but don’t know who—practice not used in federal courts b/c of joinder devices which allow πs to add parties later, but if a claim is made in a state court that does use it, the “Does” don’t count
· (b)(2) limits ∆’s ability to remove—if π filed in state court where ∆ lives, we’re not worried about prejudice to ∆ in state court; π’s choice of forum stands




(c) Joinder of Federal law claims and State law claims. —
(1) If a civil action includes —
(A) a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section 1331 of this title), and 
(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been made nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).
(2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed.  Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).
· (c) = fallback provision (use if can’t remove case under § 1441(a))
· Doesn’t apply to pure diversity cases, need at least one claim that satisfies §1331
· If there is one claim that satisfies § 1331 but also a state law claim that doesn’t satisfy the federal ingredient test (i.e., not w/in court’s original jx) or doesn’t share a common nucleus of operative facts (i.e., not w/in the court’s original jx), ∆ can still remove federal claim to federal court & court will remand other claims 
· Only ∆s against whom federal claim was asserted must join or consent to removal 
(d) ??
(e) ??
(f) ??

2) § 1446.  Procedure for Removal of Civil Actions
(a) Generally. — A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
· ∆ must file notice of removal in DC w/ short & plain statement telling court why it has jx (just like 8(a)(1) for SMJ) and all papers served on him w/in 30 days of being served w/ complaint or summons

(b) Requirements; generally. —
(1) The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.
(2) 
(A) When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action.
(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to file the notice of removal.
(C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.
(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal may be filed within 30 days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order, or other paper from which it may first be ascertained that the case is one which is or has become removable.
· if more ∆s are served after initial ∆ and one of them files to remove, earlier served ∆ can join them even if he couldn’t then remove on his own
 
(c) Requirements; removal based on diversity of citizenship. —
(1) A case may not be removed under subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.
(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that—
(A) the notice of removal may assert the amount in controversy if the initial pleading seeks—
(i) nonmonetary relief; or
(j) a monetary judgment, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and
(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in section 1332(a).
(3) 
(A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed the amount specified in section 1332(a), information relating to the amount in controversy in the record of the State proceeding, or in responses to discovery, shall be treated as an ‘other paper’ under subsection (b)(3).
(B) If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be deemed bad faith under paragraph (1).

(d) Notice to adverse parties and State court. — Promptly after the filing of such notice of removal in a civil action the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no further unless and until the case is remanded. 

(e) ??
(f) [Redesignated (e)]
(g) ??

3) §1447.  Procedure After Removal Generally
(a) In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.
(b) It may require the removing party to file with its clerk copies of all records and proceedings in such State court or may cause the same to be brought before it by writ of certiorari issued to such State court.
(c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a).  If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded.  An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal.  A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court.  The State court may thereupon proceed with such case.
(d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise, except that an order remanding a case to the State court from which it was removed pursuant to section 1442 or 1443 of this title shall be reviewable by appeal or otherwise.
(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.
· § 1447(e): “joinder kills”

· DeJongh v. State Farm Lloyds (5th Cir. – 2014): π (TX) filed claim against State Farm Lloyds, Inc. (TX), and Johnson (TX) in TX state court for damages for breach of K, breach of the duty of good faith and fair dealing, and violations of the TX Insurance Code and TX Deceptive Trade Practices Act.  She alleged that she was underpaid for damages to her home and property caused by a storm under a policy issued by Lloyds, b/c adjuster (Johnson) conducted substandard investigation/inspection and prepared a report omitting and undervaluing damages and that Lloyds performed an “outcome-oriented investigation” which resulted in inaccurate evaluation of her losses.  State Farm sells insurance under a “Lloyds plan,” which consists of a group of underwriters who combine to issue insurance through an attorney in fact—in this case, Lloyds, but Lloyds is a distinct legal entity from State Farm.  Attorney in fact acts as an agent for the Lloyd’s group but does not bear risks and has no contractual relationship with the insured.  SF filed an answer asserting it had been “incorrectly named” as Lloyds but did not move to intervene or be substituted as the real party in interest.  A week later, SF removed case to federal court on the basis of diversity jx under § 1332(a) and § 1441(a) alleging π improperly named Lloyds instead of SF as ∆, SF was citizen of IL, FL & PA, Johnson was improperly joined to destroy federal diversity jx and complete diversity existed among real parties in interest and AIC exceeded $75K exclusive of interests and costs.  Jongh did not move to remand and DC never dismissed Lloyds or Johnson.  After one-day bench trial, DC entered a take-nothing judgment in favor of Johnson and State Farm but final judgment did not address Lloyds.  Jongh appealed.  5th Circuit vacated judgment & remanded to state court.
· 5th Circuit reviews SMJ de novo and considers sua sponte.  To determine whether jx is present for removal, consider claims in π’s original petition as they existed at the time of removal.  Any doubts resolved against federal jx.
· Non-party, even one claiming to be a real party in interest, lacks authority to remove
· SF was never a party, could not remove
· Π is the master of her complaint and can craft it to avoid federal jx if she wants to sue certain ∆s and not others—she wanted to sue Lloyds not SF, and DC lacked authority to disregard that choice
· DC lacked SMJ because each of the proper parties are TX residents
· Fraudulent joinder of Johnson & Lloyds doesn’t count because there were no diverse ∆s from which to remove them from and then consider jx
· § 1447(c) permits court to make an award of costs for opposing removal, seeking remand, or other expenses incurred as the result of improper removal may be awarded but not ordinary litigation expenses that would have been incurred had the action remained instate court
· But Jongh did not oppose removal or move to remand and didn’t offer evidence of any costs or expenses as a result of improper removal

F) Challenging Subject Matter Jurisdiction
1) Direct Attack
· SMJ may be attacked directly at any time prior to the completion of the appellate process in that proceeding
· Can be raised by either party (even the party who invoked court’s jx) or sua sponte
· Objection to SMJ cannot be waived
· Parties cannot consent and court cannot acquiesce SMJ

· If case was originally filed in federal court, challenge to SMJ can be raised through pretrial MTD under Rule 12(b)(1) or thereafter by either party or the court itself under Rule 12(h)(3): “If the court determines at any time that it lacks subject-matter jurisdiction, the court must dismiss the action.”
· SMJ determined at time suit was commenced
· If invocation of court’s jx was frivolous, Rule 11 sanctions might be imposed

· If case was removed from state to federal court, § 1447 provides that, “If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded.  An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal.” 
· SMJ assessed as of date of the removal petition 
· If invocation of court’s jx was frivolous, Rule 11 sanctions might be imposed

· If ∆ challenges both SMJ and PJx, federal court will normally resolve SMJ first and dismiss if lacking w/o addressing PJx so that it doesn’t interfere w/ state court’s ability to hear same case (finding PJx lacking = issue preclusion)—BUT, this is discretionary
2) Collateral Attack
· Traditional approach: judgment of a court lacking SMJ deemed to be void
· Original parties to suit or stranger to initial suit could attack judgment through separate (“collateral”) proceeding

· Modern approach: emphasizes finality of judgments over niceties of jurisdiction
· Finality is the rule, collateral attack is the exception—but,
· If lack of jx was manifestly clear such that exercise of jx was abuse of authority;
· If jx issue presented only a question of law (as opposed to a question of fact);
· If original parties have not justifiably relied on defective judgment or;
· If jx was not actually litigated & decided by a tribunal capable of making decision; or 
· If party challenging SMJ was not able to raise that objection in prior proceeding
· A court is more likely to find judgment is void on collateral attack

3) Alternative Dispute Resolution
· In the context of voluntary ADR, SMJ does not exist
· Pros: parties can freely decide which aspects of dispute or totally unrelated disputes will be resolved through negotiation, mediation, binding arbitration or some other available mechanism and parties can avoid substantial cost of litigation and potential Rule 11 sanctions
· Cons: all parties must agree, and costs may be worth the expense if one party seeks to establish important legal precedent (civil rights) or if there is a great need for discovery (complex case) or if significant economic disparity exists b/c ADR more likely to disadvantage party w/ fewer resources to prepare case

· In the context of court-annexed ADR, if a court lacks SMJ, it has no power to force parties to resolve or attempt to resolve their disputes through extrajudicial means
· In judicially-compelled ADR, objections to SMJ may be raised at any time, by either party or by court itself

III) Personal Jurisdiction
· Party filing a lawsuit must file in a court which can obtain jx over the ∆
· If jx is based on authority over ∆’s person, action and judgment are called “in personam” and can impose personal obligation on ∆ in favor of π
· A party is only bound by a judgment if he was given notice, an opportunity to be heard and the court had authority over him to enter the judgment
· The Due Process Clause of the 5th and 14th Amendments protect an individual’s right to be deprived of life, liberty or property by unlawful exercise of power
· Two general approaches exist together to determine whether a court has personal jurisdiction
· Traditional bases of jx
· Satisfying any of the traditional methods also satisfies due process
· Minimum contacts test
· Court can only proceed against those who are not present in that state if their contacts with the state are such that exercising jx over them is fair
· Law of jx has developed as the rules by which men should be governed has changed over time
· PJx can be waived unlike SMJ

A) Traditional Bases of Jurisdiction
1) Physical Presence and Transient Jurisdiction
· Rule of territoriality: state’s sovereignty stops at its borders
· Transient Rule: allows courts to assert PJx over anyone found and served while physically present within the forum state’s territorial limits, even though that presence is brief and fleeting (est. in 1806 by Pennoyer and still a constitutional means of acquiring PJx)
· However, if the only connection b/w the lawsuit and the forum state is that the ∆ was served while present there, the case will often be dismissed or transferred on the ground that venue is improper (§§ 1391, 1406)

2) Voluntary Appearance in Court
· A ∆ submits to the court’s jx by voluntarily appearing to defend a lawsuit w/o making a timely objection to the court’s authority over her
· Appearance can be physical, in response to a complaint, or by contracting in advance (forum selection clause or arbitration clause) to resolve dispute arising under that K in a particular forum
· Courts generally enforce these agreements if they are not found to be unfair or unreasonable under the circumstances

3) Consent to Service on an Agent: Express and Implied Consent
· Court can acquire PJx over a nonresident when the nonresident has appointed an agent or representative in the State to receive service of process and notice in legal proceedings
· Consent may be limited to lawsuits relating to ∆’s business dealings w/ forum state
· Can be express or implied
· Express: ∆ executes document designating particular individual or entity as her agent to receive process in suits brought against her in the forum state
· Implied: sort of a fiction and resolved w/ minimum-contacts test
· When a state requires a non-resident entering into a partnership or association in the state or making contracts enforceable there, to appoint an agent for service of process, but the non-resident doesn’t appoint anyone, service can be made upon a public (usually Secretary of State in a commercial setting, but applies to more than just commercial context, like nonresident-motorist statute upheld in Hess v. Pawloski, even though requirement to appoint agent wasn’t express)

4) Domicile
· Court in the state of a person’s domicile can exercise PJx over that individual wherever the person happens to be located at the time (or where SOP occurs) as long as they are given adequate notice of the suit
· Responsibilities of citizenship arise out of the relationship to the state which domicile creates
· Like the rights and privileges incident to domicile, the attendant duties like amenability to suit within the state, do not depend on continuous presence there
· Under the 14th Amendment, you are a citizen of whichever state in which you permanently reside 
· Same meaning as in the context of § 1332 diversity jx: permanent place of residence and Bank One factors
· A person can have more than one residence but can only have one domicile
· Current domicile continues until a new one is acquired
· New domicile is not acquired by just leaving and vowing never to return—must settle permanently elsewhere to establish new domicile

B) Long-Arm Jurisdiction & The Minimum Contacts Test
· Three steps to decide whether a court can exercise long-arm jx:
· Step 1: applicable statute authorizing extraterritorial SOP (long-arm statute)
· Step 2: whether ∆ has had minimum contacts with the state in which the court sits
· ∆ purposefully availed itself to the benefits and protections of the forum state’s laws (aka has ∆ purposefully directed its activities toward the forum state)
· Constitutional touchstone, no formula, case-by-case analysis guided by command of Due Process that exercise of jx must comport with the traditional notions of fair play and substantial justice
· Four major categories:
· ∆ or employees entered state and conducted activity there 
· ∆s who enter into contractual relationships w/ forum residents 
· ∆’s products enter the forum through the ordinary “stream of commerce”
· ∆’s out of state conduct caused injuries effect in the forum state
· π must show cause of action arises from or relates to the ∆’s purposeful contacts or that contact is so systematic, continuous and substantial to support general jx
· Step 3: once π carries burden of showing that a ∆ satisfies both the purposeful availment and relatedness, minimum contacts are presumed to exist.  Burden of rebutting presumption is on ∆, who must make a compelling case that exercising jx would be so unreasonable and so unfair as to violate the Due Process Clause since clash of forum’s law with fundamental substantive social policies of another state can be ameliorated through forum’s choice-of-law rules and substantial inconvenience can be solved with change of venue
· Gestalt Factors (sometimes 1st two can outweigh lesser showing of min. contacts)
· Burden on ∆
· Forum state’s interest in adjudicating the dispute
· Π’s interest in obtaining convenient and effective relief
· Interstate judicial system’s interest in obtaining the most efficient resolution of controversies
· Interest of other states in furthering their substantive policies

1) State Long-Arm Statutes
· Long-arm statutes authorize a court to reach beyond it’s states borders to take PJx over nondomiciliaries who don’t otherwise satisfy traditional bases of PJx
· Jx can be general (claim unrelated to activities) or specific (claim is related) 
· Long-arm statute necessary to authorize PJx, but statute must comport with due process
· Historically, jx of courts to render judgment in personam was effected under a writ of capias ad respondendum, which authorized sheriff to arrest ∆, who was then required to post bail or remain in debtor’s prison until judgment satisfied, which is why presence in the state was a prerequisite.  
· Now that ∆ can be personally served w/ summons or other notice, due process requires only that ∆ have minimum contacts with forum such that maintenance of the suit does not offend traditional notions of fair play and substantial justice.
· It is essential that there be some act by which the ∆ purposefully avails itself of the privilege of conducting activities within the forum state thus invoking the benefits and protections of its laws.  Hanson v. Deckla (1958).

· Tailored or Specific-Act Statutes
· Vary from state to state but carefully delineate the circumstances under which jx can be taken over an out of state ∆
· Ex: state statute allows jx over foreign corporations “doing business” in the state 
· What “doing business” means turns on analyzing the quality and nature of the ∆’s activities within the forum to see if they are such as to make it reasonable for the state to assert jx for a particular claim (courts try to construe broadly so as to comply with due process)
· State’s highest court is the final word on what statute means—could be commercial business, could be any business transaction whatsoever
· When fed ct is required to apply state law, must apply it in the way a state would (Rule 4(k)(1)(A))

· Due-Process-Type Statutes
· Statutes authorize courts to assert jx whenever doing so would not violate the Constitution (AR, CA, RI) 
· AR & CA statutes are not just long-arm statutes, they also allow jx on any basis consistent w/ the Constitution (which includes traditional bases)
· CA Code of Civ Pro § 410.10: A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States
· A few other states with tailored statutes have included similar language so court only needs to consider whether due process is satisfied (ME, IL, LA, PA)
· Some even say “as going to the limits of the Due Process Clause” (AK, MN, MO, NM, OK, TX, VA, WA, MD)
· If a state long-arm statute, whether as written or construed, goes to the limits of due process, the statutory step of the analysis (Step 1) merges with the constitutional steps (Steps 2 and 3) and the only questions are whether minimum contacts exist and whether taking jx would be unreasonable.

2) Federal Courts and State Long-Arm Statutes
· Rule 4(k)(1)(A): federal courts may exercise PJx over a ∆ who is subject to the jx of a court of general jx in the state where the district court is located
· Rule 4(k)(1)(C): federal courts may exercise PJx when authorized by federal statute
· Ex: Interpleader statute provides for nationwide SOP (§§ 1335, 2361)
· Rule 4(k)(2): federal courts may obtain PJx thru worldwide SOP on claims brought to vindicate federal rights if π can show ∆ is not subject to jx under laws of any state and exercise of jx is constitutional 
· Shifts minimum contacts analysis from “state” to US as a whole as analyzed under US constitution Due Process Clause

C) Minimum Contacts Test
1) Activities in the Forum
· International Shoe Co. v. Washington (Sup. Ct. – 1945) (Stone): WA unemployment compensation scheme required employers to make contributions to a state unemployment compensation fund equal to a specific percentage of annual wages payable by each employer for employees’ services in the state (employment tax).  State long-arm statute authorized Commissioner to issue order and notice of assessment of delinquent contributions upon personal service of the notice if employer found w/in the state or, if not, by mailing notice to the employer by registered mail at his last known address.  Notice was personally served on salesman employed by Int’l Shoe (DE corp, PPB in MO) in WA and copy of notice was mailed by registered mail to corp. headquarters in St. Louis.  Int’l Shoe objected to improper service and PJx in administrative proceedings, but lost.  State superior court and supreme courts affirmed.  Company appealed to SCOTUS challenging the statutes as applied infringed on due process clause of 14th Amendment and the commerce clause.  SCOTUS affirmed.
·  “Presence” is symbolic of the activities of a corporation’s agent w/in the state which courts will deem to be sufficient to satisfy the demands of due process. 
· Whether due process is satisfied depends on the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure
· Continuous, systematic, substantial operations can justify suit against ∆ on causes of action arising from unrelated activities (general jx—can be sued as a citizen on any claim—pretty rare)
· Continuous and systematic activities giving rise to the suit (specific jx)
· Sporadic or single activities giving rise to suit (also specific jx) 
· To the extent that a corporation exercises the privilege of conducting activities w/in a state, it enjoys the benefits and protection of the laws of that state, which may give rise of obligations.  So long as obligations arise out of or are connected w/ activities in state, due process is satisfied.
· Int’l Shoe employed 11-13 salesmen in WA under direct supervision and control of sales managers in St. Louis, supplied them with samples for prospective buyers and reimbursed them for renting showrooms.   Salesmen didn’t have authority to enter into Ks or make collections (not independent contractors).  The activity was continuous and systematic, resulted in large volume of interstate business and gave company right to resort to courts for enforcement of its rights.  Obligation to pay employment taxes for employing salesmen to conduct these activities are the very activities which connect them to the state.  Therefore, it is reasonable and just to expect state to exercise PJx over them.
· SOP on salesman & mailing of notice was sufficient b/c both methods give reasonable assurance that notice will be actual (even tho using service might not be appropriate basis for acquiring jx on its own)
2) The “Purposeful Availment” Requirement
(a) Contractual Relationships
· Burger King Corp. v. Rudzewicz (Sup. Ct. – 1985) (Brennan): Rudzewicz (MI) and partner MacShara (MI) entered into franchise agreement with BK (FL) to open location in MI.  After four months of negotiation with BK’s corporate headquarters in Miami, signed Ks, providing that the franchise relationship was established in Miami and governed by FL law.  R was the $, M was the manager but they shared profits.  When R & M fell behind on their payments to Miami, BK terminated franchise and ordered them to vacate.  They refused and BK brought suit in federal court sitting in FL seeking injunctive relief, damages, costs and attorney’s fees.  DC exercised PJx over them pursuant to FL long-arm statute which extends jx to any person, whether or not a citizen or resident of FL, who breaches a K in in FL by failing to perform acts required by the K to be performed in FL so long as the cause of action arises from the breach.  R & M entered special appearances and argued DC lacked PJx over them but their motions were denied.  DC entered judgment against them, R appealed and 11th Circuit, divided, reversed for lack of PJx.  SCOTUS reversed.
· By requiring individuals have fair warning that a particular activity may subject them to the jx of a foreign sovereign, the Due Process Clause gives a degree of predictability to the legal system that allows potential ∆s to structure their primary conduct w/ some minimum assurance as to where that conduct will and will not render them liable to suit.
· “Fair warning” satisfied if ∆ has “purposefully directed” activities at residents of the forum and litigation results from alleged injuries that arise out of or relate to those activities (specific jx)
· Type of foreseeability that is critical to the due process analysis is that the ∆’s conduct and connection w/ the forum are such that he should reasonably anticipate being haled into court there.
· “Purposeful availment” ensures that ∆ deliberately engaged in significant activities w/in the state to avail himself of the privilege of conducting business there so that it is reasonable to require him to submit to burden of litigation in that forum as well.
· Whether or not ∆ did benefit doesn’t matter, it’s just that ∆ could have b/c activities were shielded by the benefit and protections of the forum’s laws
· Physical presence is not required in today’s modern commercial world
· K and choice of law provisions alone don’t constitute “contact” for due process analysis—prior negotiations, contemplated future consequences of K and the actual course of dealing are what need to be evaluated.
· Even tho R had no physical ties to FL and M was the partner who went there to train, he deliberately reached out beyond MI & negotiated with FL corp to purchase long-term franchise by entering into carefully structured 20 year agreement.  (Sometimes the relationship b/w two parties, like corporate entities, allows activities of one to be attributed to the other when assessing contacts but that analysis was not required here since R satisfied minimum contacts on his own).  He established a continuing and substantial relationship w/ BK’s Miami headquarters, and the quality and nature of that relationship (plus the choice of law provision in the K) provided fair notice that he might be subject to suit in FL since he knew decisionmaking authority was in Miami and district office in MI was just an intermediate link b/w headquarters and franchisees.  
· Once minimum contacts have been established, it is presumptively reasonable to exercise jx, so court should consider whether exercising PJx would comport with “fair play and substantial justice” (Gestalt Factors)—which sometimes can serve to establish reasonableness upon a lesser showing of minimum contacts
· Absent compelling considerations, ∆ who has purposefully derived commercial benefit from his affiliations in a forum may not defeat jx there simply b/c of his adversary’s greater net wealth.  
· R did not demonstrate how MI’s interest might render jx in FL unconstitutional, difficulty of getting witnesses to FL could be resolved through depositions, and R was a sophisticated accountant represented by counsel so boilerplate choice of law provisions were not unconscionable nor did they raise concern that this case would allow consumers to be subject to seller’s forum state since due process requires a case-by-case analysis of contacts

· Chalek v. Klein (Ct. App. IL – 1990): π (IL) sells computer software system for commodities traders, ∆ Lee (CA) and ∆ Klein (NY) both bought after seeing ads but stopped payment on checks they sent after deciding it was not satisfactory and returned.  Π filed separate breach of K suits against both ∆s, asserting that PJx existed under IL long-arm statute.  Circuit court dismissed both suits & Ct. App. affirmed.
· Prior IL cases had subjected almost all nonresidents to jx of IL courts if they had entered into Ks to purchase from residents of IL, but in light of BK, the K itself is insufficient to satisfy due process and would unfairly permit sellers to obtain judgments against consumers regardless of the amount of their purchases.  
· Better approach is to distinguish between active and passive purchasers:
· [bookmark: _GoBack]Active purchaser: dictates or vigorously negotiates K terms, inspects production facilities, or orders custom products
· Sufficient contact to subject buyer to jx of courts of seller state
· Passive purchaser: merely places order by mail, telephone, etc. and accepts price as stated in advertising or other solicitation
· Insufficient contact to subject buyer to jx of courts of seller state
· Protects both consumers & sellers & allows potential nonresident ∆s to structure conduct w/ some degree of assurance as to if it will render them liable to suit in IL

(b) The Effects Test
· Restatement (Second) of Conflict of Laws § 37 is very broad
· A state has power to exercise judicial jurisdiction over an individual who causes effects in the state by an act done elsewhere with respect to any cause of action arising from these effects unless the nature of the effects and of the individuals relationships to the state make the exercise of such jurisdiction unreasonable.”

· Almost every jx has held that the Calder effects test requires intentional conduct expressly aimed at or targeting the forum state in addition to the ∆’s knowledge that his intentional conduct would cause harm in the forum

· Some courts have narrowed and taken a more doctrinal/mechanical approach turning the “sufficient” elements into “necessary” ones
· 3rd Circuit
· ∆ committed intentional tort
· π felt the brunt of harm in the forum such that the forum can said to be the focal point of the harm suffered by the π as a result of that tort
· ∆ expressly aimed his tortious conduct at the forum such that the forum can be said to be the focal point of the tortious activity 
· 9th Circuit
· Same, except “brunt of harm” = “harm likely to be suffered in the forum state”
· 1st Circuit
· Test is limited to defamation, can’t be applied to other tort or breach of K claims
· 5th Circuit
· For specific jx in a libel action, the “aim” of the π under the test must be demonstrated by showing that:
· The subject matter of and
· The sources relied upon for the article were in the forum state

· Ides: better approach is to ask if any of the elements take place in the forum state and if the locus of the tort in the forum state would/should give the state jx over the tortfeaser

· Calder v. Jones (Sup. Ct. – 1984) (Rehnquist): actress Shirley Jones sued National Enquirer (FL corp. w/ PPB in FL), its local distributing company in CA, its reporter South (FL) and president/editor Calder (FL) for libel, invasion of privacy and IIED after it published allegedly libelous story about Jones (that she drank so heavily as to prevent her from fulfilling her professional obligations).  Calder & Jones moved to quash SOP and CA superior court held that their actions in FL would normally be sufficient to support asserting jx over them in CA but was concerned about “chilling effect” on reporters and editors so did not exercise jx.  Ct. App. reversed concluding that a valid basis of jx existed b/c C & J intended to, and did, cause tortious injury in CA, and rejected 1st Amendment considerations in determining jx.  SCOTUS affirmed.
· Minimum contacts are determined by judging the relationship among the ∆, the forum, and the litigation.  
· Each ∆’s contacts must be assessed individually
· Even tho C & J have no direct economic stake in sales of magazine in CA, they committed intentional, allegedly tortious acts expressly aimed at CA.  They contacted sources in CA, knew Jones lived in CA and the injury she felt would be suffered there, and that the magazine was distributed there in large quantity (twice as much as any other state).  CA was the focal point of their story and the harm suffered (strength of the connection largely dependent on the nature of the tort since the tort happens when people read the article—so it actually takes place in CA).  Therefore they could reasonably anticipate being haled into court there regardless of their employer’s contacts.  1st Amendment concerns don’t enter into the analysis.

· Walden v. Fiore (Sup. Ct. – 2014) (Thomas): Walden (GA), employed by Covington PD, worked at Atlanta airport as DEA agent.  Fiore & Gipson were returning to their home in NV from PR when TSA agents at PR airport searched their carry-on bags and found almost $97K in cash, which they explained to DEA agents in PR were gambling winnings.  Agents notified Atlanta task force that they were on their way to there to catch connecting flight to Las Vegas and Walden and another agent stopped them there.  They maintained cash was from their gambling winnings and that they were professional gamblers but Walden seized the cash and said it would be returned later if they provided a legitimate source for it.  F & G boarded their plane and Walden forwarded matter to DEA headquarters, including affidavit to show probable cause he sent to US Atty Office in GA.  The next day, NV attorney called seeking return of funds and sent documentation twice over the next month regarding legitimacy of funds.  No complaint was filed and funds were returned appx. 7 months later.  F & G filed suit against Walden seeking money damages under Bivens for violating 4th Amendment rights.  Claimed his affidavit misrepresented the encounter at the airport and omitted exculpatory information regarding lack of drug evidence and legitimate source of funds.  DC in NV granted MTD, 9th Circuit, divided, reversed, SCOTUS reversed.
· Proper focus of minimum contacts inquiry in intentional-tort cases is the relationship among the ∆, the forum, and the litigation.  
· It is the ∆ who must create the contacts with the forum state itself, not persons who reside there (∆’s relationship w/ π or 3rd party who has contacts w/ state alone is insufficient)
· No part of conduct occurred in NV—nothing to connect him there other than knowledge that F & G lived there.  The fact that π’s suffered injury in NV is not a sufficient connection to NV.  Tortious activity will be felt wherever the injured party might be.

(c) Stream of Commerce Theory
· A ∆ whose product reaches the forum state through the ordinary stream of commerce (from manufacturer to ultimate retail purchaser in forum state), may be deemed to have purposefully availed itself of the benefits and protections of the laws of that state.  

· World-Wide Volkswagen Corp. v. Woodson (Sup. Ct. –1980): NY auto retailer and its wholesale distributor could not be subjected to PJx in OK when a car manufactured in Germany and sold in NY was then driven by the NY buyer to OK and involved in accident.  Stream of commerce ended when product was sold to retail purchaser in NY.  ∆’s purposeful availment could not flow to OK by the unilateral activity of driver b/c driver’s relationship w/ ∆ does not constitute “contact”—must be the ∆s themselves responsible for contacts with forum state.

· Asahi Metal Industry Co., Ltd. v. Superior Court of California (Sup. Ct. –1987): Japanese tire valve manufacturer (Asahi) sold valve assembly to Taiwanese tire manufacturer (Cheng Shin) who incorporated it into finished motorcycle tire tube and shipped to CA cycle shop where it was purchased by a customer (Zurcher).  Z was severely injured and wife killed after motorcycle collided with a truck and sued Cheng Shin claiming tube was defective.  Cheng Shin filed indemnity suit against Asahi.  Z settled claims and was dropped from suit, leaving only Cheng Shin and Asahi.  Asahi contested PJx all the way to SCOTUS, divided.
· Brennan + 3: Placing produce in the stream is enough, as long as ∆ was aware that the final product was being marketed in the forum state as part of the “regular and anticipated flow of products from manufacture to distribution to retail sale” (pure stream of commerce)
· O’Connor +3: More substantial connection is required, i.e., some additional “action of the ∆ purposely directed toward the forum State” such as advertising or soliciting sales in forum state, establishing channels for providing regular advice to customers in forum state or creating or controlling distribution system that brought products into forum state (stream of commerce plus)
· Stevens: declined to endorse either approach but emphasized the importance of taking the volume, value and hazardous nature of the product into account

· J. McIntyre Machinery, Ltd. V. Nicastro (Sup. Ct. – 2011): McIntyre UK manufactured 3-ton metal shearing machine used in scrap metal processing.  McIntyre America, and independent company in OH agreed to sell as distributor.  Curio Scrap Metal (NJ) bought one for $24,900.  Employee of CSM (Nicastro) injured on job using machine (lost 4 fingers).  N sued McIntyre UK in NJ court for products liability.  SCOTUS reversed for lack of PJx.
· Kennedy (+ Thomas, Roberts, Scalia): general rule is that neither statute nor judicial decree may bind strangers to the State.  Rejects Brennan’s foreseeability test in Asahi and says that in product’s liability cases, it is ∆’s purposeful availment that makes jx consistent w/ traditional notions of fair play and substantial justice.  Can’t just predict goods might reach form, must target forum so than an intention to benefit from, and thus an intention to submit to, the laws of the forum state can be inferred (stream of commerce plus).  Only then can a court exercise specific jx over a dispute arising from that contact.  McIntyre UK contracted w/ independent company to marketing goods to the US, attended national trade show, but did not have any offices, pay taxes, own property, or specifically advertise to NJ—nothing to imply an intent to benefit from NJ laws, just to market to US as a whole (insufficient).   
· Breyer & Alito (concurring): Single isolated sale is insufficient basis for asserting jx (compares to Volskwagen) even if ∆ places goods in stream of commerce fully aware and hoping sale will take place in state (citing O’Connor’s Asahi opinion—stream of commerce plus).  Only regular flow of goods can justify unless there is “something more” such as special state-related design, advertising, advice, marketing, etc.  Doesn’t agree with the plurality’s strict no-jx rule but doesn’t agree with NJ approach (like Brennan’s Asahi opinion) “knows or reasonably know products distributed nationwide might end up in forum state.  Says NJ’s approach abandons relationship b/w ∆, forum & litigation and uses dumb example to show how unfair it might be to make Appalachian potter face products liability suit for a coffee mug sold to large distributor that ended up in HI.
· Ginsburg, Sotomayor, Kagan (dissenting): If attendance at conferences and use of exclusive US company for distribution in the US are purposeful steps to reach customers all over the US, then the machine that injured Nicastro ended up in NJ as a result of US connections and distribution system McIntyre deliberately arranged.  If M is subject to suit anywhere in the US as plurality claims, then it it is perfectly appropriate to exercise jx over it at the place of injury, especially where that place is the 4th largest destination for imports and the largest scrap metal market in the country.  This is literally definition of “specific jx” from Volkswagen.  Otherwise, a foreign company can use a US distributor to avoid products liability by simply marketing “anywhere” in the US instead of specific states.  Criticizes “submission” as inference to the fiction of implied consent rejected in International Shoe and points out that the plurality ignored the fact that a $24,900 machine is unlikely to sell in bulk, so even one sale is significant in this case.  Clarifies that Asahi involved two foreign companies fighting over indemnity for a transaction that took place outside of US, and Asahi did not seek customers, engage distributor, appear in tradeshows or advertise to US, plus was manufacturer of a component part of another part of a final product so to hold that Asahi controls this case would be “dead wrong.”  Also, in EU the jx NJ exercised would be consistent w/ courts there.

3) The Relatedness Requirement
· Many courts view relatedness as a flexible concept that varies w/ the extent of a ∆’s purposeful availment with the forum state
· Limited contacts: claim must actually arise from those contacts
· ∆’s contact constitutes necessary element of π’s claim
· More than limited: claim must relate to but need not arise from those contacts
· Relatedness tests: relationship b/w ∆’s contacts and π’s cause of action
· Proximate cause (strictest & really only applicable in tort claims)
· Substantial connection (most claims—esp. contract)
· Lies in the wake (activity leads to a foreseeable injury closely connected)
· But-for (broadest—9th circuit has used)
· Systematic, continuous, substantial: claims don’t even need to relate (general jx)

(a) Scope of Specific Jurisdiction
· Nowak v. Tak How Investments, Ltd. (1st Cir. – 1997) (Cummings): MA resident accompanied husband on business trip to Hong Kong drowned in their hotel’s swimming pool.  Her family brought wrongful death suit against ∆ in MA state corut (HK corp, PPB in HK, no assets, shareholders or employees in MA).  ∆ removed to federal court and moved to dismiss for lack of PJx or, alternatively, on forum non conveniens grounds, but DC denied.  ∆ believed judgment would not be enforceable in HK so did not answer complaint & DC entered default judgment against ∆ for over $3 million.  Then ∆ appealed denial of motions.  1st Circuit affirmed.  Court follows three-prong analysis:
· Claim underlying the litigation must directly arise out of, or relate to, the ∆’s forum-state activities
· Relatedness: one aspect of satisfying minimum contacts from International Shoe
· Court uses legal or proximate cause standard to distinguish between foreseeable and unforeseeable risks of harm and assess relatedness but acknowledges that others use a broader “but-for” standard and the reasonableness inquiry to guard against unfairness and that it is flexible
· When foreign corp targets residents in an ongoing effort to further a business relationship, and achieves its purpose, it is not unreasonable to subject that corp to forum jx when the efforts lead to a tortious result.  Corp’s own conduct increases likelihood that a specific resident will respond favorably, and if resident is harmed while engaged in activities integral to the relationship the corp sought to establish, the nexus b/w the contacts and the cause of action is sufficiently “related” to satisfy due process 
· ∆ advertised to Nowak’s company (Kiddie Products) and specifically advertised pool, they corresponded back and forth, led to booking rooms, and Mrs. Nowak used pool—not remote or unpredictable.  Doesn’t constitute proximate cause relationship but it is a meaningful link b/w ∆’s contact and harm suffered.
· ∆’s forum-state contacts must represent a purposeful availment of the privilege of conducting activities in the forum state, thereby invoking the benefits and protections of that state’s law and making the ∆’s involuntary presence before the state’s court feasible
· Even if Kiddie products initiated the business relationship, ∆ continued to correspond to get employees to stay at their hotel.  Unprompted solicitation even just once (the fax) that is meaningful (directly led to Nowak booking) is sufficient (BK) and ∆ also advertised in national and international publications that circulated in MA, solicited previous guests in MA and listed in hotel guides used in travel agencies in MA.  Exercising jx is appropriate where ∆ purposefully derives economic benefits from its forum-state activities.
· Exercise of jx must, in light of the Gestalt factors, be reasonable:
· Court uses sliding scale approach—weaker π’s showing on 1st two prongs, the less ∆ need to show in terms of unreasonableness to defeat jx and vice-versa (strong showing of reasonableness may serve to fortify borderline showing of relatedness and purposefulness)
· Burden on ∆: almost always inconvenient and costly to litigate in foreign jx, must be onerous in a special, unusual or other constitutionally significant way.  Allows court to guard against harassing litigation, no evidence that is happening
· Forum’s interest: forum state has significant interest in obtaining jx over ∆ who causes injury w/in its borders, but that is diminished where injury occurred outside forum state.  However, MA has interest in protecting its citizens from out of state solicitation for goods or services that prove to be unsafe and an interest in providing its citizens w/ convenient forum in which to assert their claims.
· Π’s convenience: π chose MA, obvious it is more convenient, especially since there is substantial doubt πs could adequately resolve dispute in HK, which has laws re: contingency fees and posting security bonds w/ court that make litigation economically onerous for πs (and HK’s political future was uncertain)
· Interstate’s interest (“administration of justice”): usually this factor is awash, but preventing piecemeal litigation might favor one jx over another.  Both sides would require interpreters and transportation of witnesses, but political instability and barriers to litigation in HK make MA more effective forum
· Pertinent policy arguments: MA has interest in protecting citizens and affording them convenient forum to bring litigation; HK has interest in protecting visitors to promote and preserve tourism industry and in protecting its businesses and providing all parties with a convenient forum.  Only HK’s interest in protecting its businesses might be compromised by a MA forum, but MA’s primary interest (protecting its citizens) might be compromised by HK forum.  This factor tips only slightly in Nowak’s favor—but overall they weight in favor of MA forum, esp. combined with adequate showing on 1st two prongs of “constitutional test” (minimum contacts)


(b) General Jurisdiction
· Court may assert jx over a foreign corporation to hear any and all claims against it only when the corporation’s affiliations with the state in which suit is brought are so constant and pervasive as to render it essentially at home there.

· Perkins v. Benguet Consol. Mining Co. (Sup. Ct. – 1952): ∆ was company inc. under laws of Philippines, where it operated gold and silver mines.  Ceased operations during Japanese occupation in WWII, when its president moved to OH, kept an office, maintained company’s files and oversaw company’s activities.  OH resident sued company on claim that neither arose in OH nor related to corp’s activities there.  OH courts permitted to exercise general jx w/o offending due process b/c OH was the principal, albeit, temporary place of business making it “at home” there.

· Helicopteros Nacionales de Colombia, SA. v. Hall (Sup. Ct. – 1984): 4 US citizens died in helicopter crash in Peru. Survivors/reps brought suit in TX state court against helicopter’s owner and operator, a Columbian corp. Contacts w/ TX were confined to sending CEO for K negotiation, accepting into NY bank account checks drawn on Houston bank, purchasing helicopters, equipment and training services from a TX based helicopter company for substantial sums, and sending personnel for training--all unrelated to accident & did not resemble the continuous and systematic general business contacts found to exist in Perkins to render company “at home” in TX.

· Goodyear Dunlop Tires Operations, S.A. v. Brown (Sup. Ct. – 2011): Bus accident outside Paris killed two boys from NC and parents brought wrongful death suit in NC alleging bus’s tire was defectively manufactured.  Complaint named Goodyear (OH corp.) and foreign subsidiaries who manufactured tires for sale in Europe and Asia as ∆s.  Foreign subsidiaries lacked any contact w/ NC but small percentage of tires from those companies were distributed in NC.  SCOTUS reversed NC Ct. App. decision b/c continuous activity is only enough to support jx over suits related to that activity, not render foreign company at home there. 

· Daimler AG v. Bauman (Sup. Ct. – 2014) (Ginsburg): 22 Argentinian residents filed complaint in fed ct in CA against German company Daimler under Alien Tort Statute & other human rights laws of the US, CA and Argentina, alleging that during Argentina’s “Dirty War,” Daimler’s Argentinian subsidiary, MB Argentina, collaborated with state security forces to kidnap, detain, torture and kill MB Argentina workers who were πs or relatives of πs.  General jx was predicated on CA contacts of MB USA, subsidiary of Daimler incorporated in DE w/ PPB in NJ who distributes vehicles to independent dealerships throughout US, including CA.  Long-arm statute of CA allows CA courts to exercise PJx on any basis that comports with due process.  9th Circuit concluded that there was general jx based on agency theory, determining that MBUSA acted as Daimler’s agent for jx purposes and then attributing MBUSA’s CA contacts to Daimler.  SCOTUS reverses.
· 9th Circuit’s agency theory was based on the importance of MBUSA’s activities to Daimler, such that if MBUSA hadn’t engaged in them, corp would have done them by other means.  This “stacks the deck” and almost always will attribute subsidiary activities to corporation, which fails to recognize that an agency can serve a company for one purpose, but not for another or for all purposes.  But, even assuming MBUSA was at home in CA and that its contacts are imputable to Daimler, there is still no basis to subject it to general jx b/c not continuous and systematic enough to render it essentially at home there.  It is not about the quantity or magnitude of in-state contacts, rather the entirety of all corp’s activities that makes them “at home” otherwise general jx would be akin to “doing business,” which it is not.  Once it is determined there is no general jx, no need for reasonableness analysis—that only comes into play when assessing specific jx.  Also, considerations of international rapport support not exercising such broad general jx.
· Sotomayor (concurring): would decide on reasonableness prong without foreclosing future consideration as to whether that prong should be limited to specific jx.  Πs failed to show it would be more convenient to litigate in CA than in Germany but otherwise times have changed and it is fair to say that a multinational conglomerate can enjoy extensive benefits in multiple forum states such that it is “at home” in all of them.  Doesn’t think it’s too unpredictable as majority says, and thinks it is more unpredictable and less efficient to assess all contacts in all states/countries together to decide how extensive contacts are in one state to exercise jx.  Plus, forum non conveniens can protect ∆s in these situations so no need to narrow general jx.

4) Reasonableness Requirement
· Necessity: can play a role in whether a court can exercise general jx and lessen specific jx minimum contacts (Nowak), but π cannot invoke argument of necessity based merely on the fat that the chosen forum is the only one in which the SOL has not run (π presumably created his own predicament—Keeton v. Hustler)

· Asahi Metal Industry Co., Ltd. v. Superior Court of California (Sup. Ct. –1987): even apart from stream of commerce theories put forward, majority agreed that exercising PJx over Asahi would offend traditional notions of fair play and substantial justice.  In the international context, a heavy burden on alien ∆ and slight interests of π and forum state make exercise of PJx unreasonable and unfair.
· Burden on ∆: traveling to US from Japan and being submitted to foreign legal system have significant weight
· Forum’s interest & Π’s interests: usually can outweigh serious burdens even on alien ∆ but all that remained of claim was indemnification asserted by Taiwanese Co against Asahi re: transaction which took place in Taiwan and shipping from Japan to Taiwan.  Π is not CA resident so CA’s legitimate interests have considerably diminished.  Court argued it had interest in protecting consumers by ensuring foreign manufacturers comply w/ state’s safety standards, but claim was about indemnification, not safety standards.  Pressures placed on Asahi by purchasers of its components will deter manufacture of unsafe components as long as those who use them in their final products and sell them in CA are subject to CA tort law.
· Interstate and Other state’s interest: here calls for court to consider procedural and substantive policies of other nations whose interests are affected by asserting jx 




D) In Rem and Quasi in Rem Jurisdiction
· One of the traditional bases for acquiring in personam jx over ∆ is through attachment of ∆’s (tangible or intangible) property located in forum state 
· Minimum contacts test must be satisfied when property is attached for the purpose of acquiring jx (Shaffer)

· If jx is based on court’s power over property w/in its territory, action and judgment are called “in rem” or “quasi in rem” and judgment is limited to the property that supports jx but does not impose personal liability on ∆ since he is not before the court 
 
1) True in rem action affects interests of all persons in the designated property  
· Binds all the world, including nonparties and those whose interest in the property is unknown to the court
· Not trying to get jx over a person through their property, just over property itself
· Ex: probate, bankruptcy, etc. – cases where the need for finality is greater than potential risk of mistakes or lack of notice
· Due process may require individualized notice to those whose interest is known or readily ascertainable

2) Quasi in rem action only affects interests of the particular persons attached to the property (those who have been made parties to the suit)
· Brought against persons, but only to subject property of those persons to the claim
· Judgments have claim-preclusive effect only as to property attached as basis of jx (π can sue again on same claim as long as property attached in second suit is different)
· Type 1: π seeks to enforce preexisting interest in property
· Ex: lender seeking to foreclose on mortgage, or seller to repossess goods
· Type 2: π has no preexisting interest in the property but wants to use it to satisfy a claim against ∆
(a) claims that relate to the attached property
· Ex: PI based on homeowner’s failure to maintain sidewalk
(b) claims totally unrelated to property
· Ex: Defamation suit where π attaches ∆’s bank account
· Minimum contacts more likely to defeat jx in this category, if it can at all BUT issue is not merely whether property meets minimum-contacts, takes into consideration all of ∆’s contacts w/ forum
· If court of competent jx has already determined ∆’s liability, no unfairness in allowing state where ∆ has property to exercise jx over the property to satisfy the judgment, whether or not that state would have jx to determine ∆’s liability 

3) Necessity
· Unless a federal statute allows otherwise, π may proceed in rem or quasi in rem in federal court only if a π shows that PJx over ∆ cannot be obtained in the district where the action is brought by reasonable efforts to serve a summons under Rule 4
· If π makes this showing, court may exercise in rem or quasi in rem under circumstances and in manner provided by state law in that district
· In cases of “necessity” level of contacts necessary for quasi in rem jx may be less than would be required for in personam jx
· Some states require same showing of necessity, like CA

4) Limited Appearance
· Normally, if ∆ shows up and defends lawsuit on the merits, he has made a voluntary or general appearance and the court can exercise in personam jx, but some states permit a ∆ who has been used in rem or quasi in rem to make a limited appearance and defend on the merits without necessarily converting action from in rem to in personam so that court’s jx and any ensuing judgment are limited to the property attached

E) Challenging Personal Jurisdiction
· You get one challenge to PJx, but once you show up to defend on the merits, must raise it

1) Burden of Proof
· Regardless of whether jx is challenged directly (same proceeding) or collaterally (different proceeding), π must ultimately show by a preponderance of the evidence that the court has jx over the ∆
· In cases involving long-arm jx, π may know very little about ∆’s contacts so federal courts often assist by allowing jurisdictional discovery unless π’s claim is ”clearly frivolous”
· Π must present factual allegations that suggest w/ reasonable particularity the possible existence of the requisite contacts b/w the party and the forum state
· However, in a case involving no dispute of relevant jurisdictional facts, and the only question is whether facts are sufficient to establish minimum contacts, court may deny discovery 
· Once π has been afforded opportunity for reasonable jurisdictional discovery, judge must rule on ∆’s MTD.
· If court does not conduct an evidentiary hearing (usually will not), π need only establish a prima facie case through written material and all discrepancies will be resolved in π’s favor
· Eventually, π may have to prove the existence of jx by a preponderance of the evidence—either at a pretrial evidentiary hearing or trial itself

2) Direct Attack
· Depending on applicable rules, direct attack on PJx may be made by MTD, MTQ, or included in answer
· In some states, objection must be made through a special appearance
· Must be careful not to waive—if ∆ fails to raise objection as part of first filing or appearance, or combined with any other objections instead of being made by itself, objection usually deemed waived
· Rule 12(g) permits ∆ to combine 12(b)(2) objection to PJx with other objections under the rule without waiving BUT if any other 12(b) defenses are raised first, 12(b)(2) jx objection cannot be made later (either direct or collateral)
· Rule 12(h)(1) explains that if ∆ omits objection to jx from 12(b) MTD, ∆ cannot later raise in answer 
· If ∆ makes timely objection to jx and it is overruled, courts may allow immediate interlocutory appeal but in most states and federal courts, if no immediate appeal is taken, ∆ can proceed to trial and defend on merits but still preserve PJx objection for appellate review after there has been a final judgment in the case
· ∆ who failed to object can still directly attack as long as she did not make an appearance and had a default judgment entered against her
· Cannot attack on appeal
· Must make a Rule 60(b)(4) motion asking trial court to set aside the judgment on the ground that it is void
· Rule 60(c) reasonable time/one-year requirement does not apply
· But, if ∆ had timely notice of suit, burden of proving jx was lacking can shift to ∆ instead of normal rule that π has to show statutory basis for jx and existence of min contacts

3) Collateral Attack
· If ∆ appears and waives objection to PJx by failing to raise it in a proper manner, ∆ cannot later collaterally attack judgment on jx grounds
· Same if ∆ appears and makes objection but loses--∆ may pursue direct attack by appeal but cannot litigate again in a collateral proceeding
· Only way to collaterally attack is to ignore proceeding and allow default judgment to be entered against you and wait for enforcement proceeding—but jx is the only issue preserved so if it was not lacking, judgment must be enforced
· If ∆ is successful in collateral attack for PJx, judgment is given res judicata in each and every subsequent enforcement proceeding on the original judgment 
· If 1st judgment was in federal court, Rule 60(b)(4) motion allows ∆ to bypass enforcement proceedings (just go back to federal court and get judgment voided)
· Can file in rendering court or enforcing court if both are federal courts

4) Rule 11 Sanctions
· Π runs risks by bringing case in court that is later determined to lack jx over ∆
· By the time action is dismissed, SOL may prevent from re-filing in proper court
· Π who loses for this reason may sue for malpractice 
· Π’s attorney can guard against risk by filing a proactive action—such as in ∆’s home state where jx clearly exists
· Can also protect from SOL problems by asking judge to transfer case under § 1406(a) to federal court in which jx would have been proper rather than dismissing action—but if SOL is shorter there, this won’t work
· Plus, ruling on such a motion is discretionary so if π showed lack of diligence or elementary prudence, π’s lawyer may also be sued for malpractice
· In addition, attorney risks monetary sanctions under Rule 11
· For being ignorant/not making reasonable inquiry into facts and law of jx 
· Especially for misrepresenting facts
· Defense counsel are likewise subject to Rule 11 sanctions if they oppose PJx w/o reasonable basis for doing so




F) Forum Non Conveniens
· CL doctrine that permits a court to decline exercise of jx in order to permit suit to be filed in another more convenient forum
· § 1404(a) and § 1406(a) are statutory versions of the doctrine solely for tx w/in fed system
· Similar state laws exist
· BUT—FNC itself is a dismissal doctrine, not a transfer doctrine
· It may be used in federal court when the more convenient forum is a foreign country
· It may be used in state court when more convenient forum is a foreign country or sister state 
· State courts generally follow federal court principles, but some, like NY, do not make availability of alternate forum an absolute requirement but instead weigh it as factor in balancing test
· If π’s choice of forum is obviously significantly more convenient, don’t need to weigh factors, but if you do, they are very similar to Gestalt factors to determine whether exercise of PJx is unreasonable, but not as strict here
· Court has discretion to grant motion for forum non conveniens and discretion to grant before deciding any questions of SMJ or PJx when convenience, fairness and judicial economy so want
· Heavy burden of persuasion to overcome strong presumption of π’s choice of forum—must show:
· There is available alternate forum that would have jx over parties and controversy
· Law can be much less favorable and still be “available” so unless foreign forum is so unfavorable it provides no remedy at all, unlikely court will find it to be “unavailable”
· Balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal (Gilbert Factors) (Fact-intensive, balancing test)
· Private interest factors affecting the convenience of the litigants
· Relative ease of access to sources of proof
· Availability of compulsory process for attendance of unwilling witnesses
· Cost of obtaining attendance of willing witnesses
· Possibility of view of premises, if view would be appropriate to the action
· All other practical problems that make trial of a case easy, expeditious and inexpensive
· Public interest factors affecting convenience of the forum
· Administrative difficulties flowing from court congestion
· Local interest in having localized controversies decided at home
· Interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action
· Avoidance of unnecessary problems in conflict of laws, or in the application of foreign law
· Unfairness of burdening citizens in an unrelated forum with jury duty

· Piper  Aircraft Co. v. Reyno (Sup. Ct. – 1981) (Marshall): pilot and five Scottish passengers were killed in airplane crash in Scotland.  Plane was manufactured in PA by Piper Aircraft Co., the propellers were manufactured in Ohio by Hartzell Propeller, Inc., it was registered in Great Britain, owned and maintained by Air Navigation and Trading Co., Ltd. (UK), and operated by McDonald Aviation, Ltd. (UK).  British Dept of Trade investigated and, at first suggested mechanical failure of plane or propeller was responsible.  At Hartzell’s request, report was reviewed and board found no evidence of defective equipment, but suggested pilot error may have contributed to accident.  Pilot had license for just 3 months and was flying too low.  CA probate court appointed Gaynell Reyno administratrix of passenger estates.  Reyno was the legal secretary of the attorney who filed this lawsuit—separate wrongful death actions against Piper and Hartzell in CA Superior Court, claiming negligence and strict liability.  Survivors of the passengers filed separate action in the UK against Air Navigation, McDonald and the pilot’s estate. 
· ∆s removed to fed ct in CA under § 1441(a) and (b) b/c no ∆ was a citizen of CA (Reyno, as representative of aliens is treated as alien) AIC satisfied. Piper moved to transfer for PA under § 1404(a) b/c if venue is proper in initiating court, that court has discretion to tx to another federal ct were jx is appropriate.  Hartzell moved to dismiss for lack of PJx, or transfer in the alternative under § 1406(a) b/c if venue or PJx is lacking in original court, court can transfer to ct where it would be satisfied.  DC in CA quashed service on Hartzell (it could not assert PJx consistent w/ due process) and transferred case to PA, where Hartzell could be and was properly served.  Then, both moved to dismiss on the ground of FNC.  DC, relying on Gilbert, granted motion.  3rd Circuit reversed on ground that dismissal is automatically barred where law of the alternative forum is less favorable to the π than the law of π’s chosen forum.  SCOTUS reverses: DC did not abuse its discretion, 3rd Circuit was wrong.
· Alternative forum requirement ordinarily satisfied when ∆ is “amenable to process” in the other jx.  Only rarely, where alternative forum is clearly unsatisfactory, it may not be an adequate alterative, but the possibility of an unfavorable change in law should not, by itself, bar dismissal, or be given conclusive or substantial weight unless alternative is so inadequate or unsatisfactory that it is really no remedy at all.
· An alternative forum existed b/c Piper & Hartzell agreed to submit to jx of Scottish courts and waive any SOL defenses.  Even tho US laws regarding liability, capacity to sue, and damages are more favorable than Scotland, which doesn’t recognize strict liability in tort, only permits wrongful death actions when brought by decedent’s relatives, and limits damages to “loss of support and society, there is no danger πs would be deprived of any remedy or treated unfairly.  
· There is ordinarily a strong presumption in favor of π’s choice of forum, but when π or real parties in interest are foreign, π’s choice is given less deference 
· Don’t want to encourage foreign πs to litigate in US by making FNC harder to prove
· FNC determination is committed to the sound discretion of the trial court, so only reversed where there is clear abuse of discretion.  DC considered all relevant public and private interest factors and its balancing analysis was reasonable.
· Relative ease of access to sources of proof balanced out: π would need records concerning design, manufacture and testing of propeller and plane located in US, but ∆s would need other relevant evidence in UK and affidavits describing evidentiary problems were sufficient to show that (no need to describe with specificity what evidence—that defeats the purpose of the FNC motion b/c the evidence isn’t available in the current forum since witnesses were beyond reach of compulsory process, thus difficult to identify or interview).
· ∆s couldn’t implead Air Nav, McDonald or pilot’s estate—crucial to their defense.  Could file for indemnity or contribution later in Scotland, but far more convenient to resolve in one trial.  Finding that the trial in π’s chosen forum would be burdensome is sufficient to support dismissal on grounds of FNC.
· Since case against Piper was transferred from CA on §1404(a), CA law carries with it, but case against Hartzell was not, so PA law would apply to it.  CA applies “governmental interests” choice of law analysis, which would mean that PA liability rules would apply to Piper.  But, PA uses “significant contacts” choice of law analysis which would mean that Scottish law would apply to Hartzell.  Trial involving two sets of laws would confuse jury and need to apply foreign law also favors dismissal.
· Local interest in having localized controversies decided at home.  Scotland has a very strong interest in this case since accident occurred in its airspace, all decedents were Scottish and apart from Piper and Hartzell, all potential πs and ∆s were either Scottish or English.  Even tho P & H might be more deterred from producing defective products in US where they could be sued on negligence and strict liability, it is only slightly more deterring than being sued in the UK and the American interest was not sufficient to justify judicial time and resources to try case

IV) Venue
· Venue refers to the geographic location of the court in which the lawsuit is filed
· Third and final element in selecting an appropriate court after SMJ and PJx are satisfied
· Π does not have the burden of pleading venue (but it is good practice to do so)—it is up to ∆ to raise objections to venue
· Objections can be made under Rule 12(b)(3) motion or as affirmative defense in answer
· If timely objection is made, π has burden of establishing venue is proper
· Unlike SMJ and PJx, proper venue is a personal right of ∆ that can be waived or altered by agreement—failure to make timely objection constitutes a waiver
· If ∆ makes other MTD & doesn’t include venue
· If ∆ makes no pretrial motions but files an answer & doesn’t include specific objection to venue
· Court will not usually consider sua sponte but can
· Venue assessed at time action is commenced
· If it is proper when filed, doesn’t change if case is reconfigured or party changes residency
· Ex: if venue is premised on ∆’s residency and ∆ moves
· However, if π attempts to cure defect in venue, time of commencement rule doesn’t apply
· Ex: if case involves multiple ∆s and venue is premised on residence, π can dismiss nonresident (venue destroying) ∆ to make venue proper—venue is then assessed in accord w/ post-dismissal configuration
· If case has been removed from state court under § 1441, venue in federal court is automatically satisfied, even if venue would not have been proper in the district to which case was removed if case had originally been filed there

· There is a general venue statute that applies to all diversity cases and most federal question cases (§ 1391) and special venue statutes that apply to specific types of lawsuits, most of which are considered supplemental to § 1391, but some are exclusive and preclude it (depends on statutory language or congressional intent)
· Venue is built on federal districts
· Each state has at least one, some have more depending on population
· Venue, unlike PJx which is geared to states, is geared to the districts
· Convenience is determined by Congress, not on an ad hoc basis
· Venue is presumed to be satisfied if statutory criteria are met
· Solely a statutory question, not a due process question
· Only when a party seeks to transfer venue or dismiss under FNC will relative convenience of alternate forum be considered

A) Local v. Transitory Actions
· Until 2011 amendment of § 1391, federal courts sitting in diversity applied the law of the state in which they sat to determine whether an action was local or transitory
· Actions deemed to be local were subject to state venue provisions
· However, proper venue is now determined without regard to whether the action is local or transitory under § 1391(a)(2)

1) Transitory Actions
· The nature of the underlying claim does not lock the controversy to any specific venue
· Most civil actions: contract, tort, statutory or constitutional claims
· Theoretically, can be filed anywhere

2) Local Actions
· Proceeding that directly affects the ownership or possession of real property 
· Ex: mortgage foreclosure proceedings, quiet title actions
· May only be field in the locality in which the real property is located 
· Actions that involve damages to real property are not considered local—just those which affect the ownership or possession of property
· State law can provide to the contrary
· Ex: trespass to land sometimes considered local and sometimes considered transitory

B) § 1391. Venue Generally
(a) Applicability of section. — Except as otherwise provided by law —
(1) this section shall govern the venue of all civil actions brought in district courts of the United States; and
(2) the proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature.
· This is the venue statute usually used in civil cases in federal court except if there is a different statute—applies to both federal question and diversity cases equally

(b) Venue in general. — A civil action may be brought in —
(1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;
(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated; or
(3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.
· (b)(1) only applies if there is one ∆ (venue is proper where ∆ is domiciled) or if there are multiple ∆s who reside in the same state (where any of them are domiciled)
· (b)(2) “substantial” does not mean most substantial or giving rise to, just more than incidental relationship b/w district and claim (purpose: fairness to ∆)
· Whenever π relies exclusively on this subsection, all of the claims asserted must satisfy the substantiality requirement w/ respect to district in which suit is filed
· Used most often
· (b)(3) is a “fallback provision”—can only be used when no district would be proper under “residence” or “substantial” clauses (purpose: provide fed forum for cases where substantially all of the events giving rise to claim occurred outside of the country—then, PJx serves as substitute & PJx analysis must be satisfied)

(c) Residency. — For all venue purposes —
(1) a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;
(2) an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and
(3) a defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to all other defendants.
· Covers corporations and unincorporated associations, including partnerships
· (c)(2) Easy to satisfy if π: principal place of business
· (c)(2) Easy to satisfy if there is only 1 district in a state: ∆ is resident if contacts w/ state satisfy due process standards of specific or general jx
· (c)(2) If there are multiple districts & ∆ is an unincorporated assn.
· Majority approach: only apply due process minimum contacts standards since venue is a question of federal law to which state law is irrelevant
· Minority approach: also apply long-arm standards on district-by-district basis to limit scope of federal venue provisions if long-arm statute’s standards cannot be satisfied in any specific district
· (c)(3) applies to individuals, corporations incorporated in a foreign nation, and technically US citizens domiciled abroad but no cases addressing this yet

(d) Residency of corporations in States with multiple districts. — For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
· Only applies to corporations
· If state has more than one district and ∆’s contacts w/ each district are so spread out that, in treating district as its own state, contacts would not satisfy PJx, ∆ deemed to reside in district w/ most significant contacts
· If more than one district satisfies, any of them work

· NOTE: if you satisfy § 1391(c)(2) & (d) you also satisfy § 1391(b)(1) & (2) since you have done min. contacts analysis to assess whether PJx could be exercised over ∆

(e) Actions where defendant is officer or employee of the United States—
(1) In general. — A civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States, may, except as otherwise provided by law, be brought in any judicial district in which
(A) a defendant in the action resides, 
(B) a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or 
(C) the plaintiff resides if no real property is involved in the action.
(2) Service. — The summons and complaint in such an action shall be served as provided by the Federal Rules of Civil Procedure except that the delivery of the summons and complaint to the officer or agency as required by the rules may be made by certified mail beyond the territorial limits of the district in which the action is brought.
· Essentially tracks (b)(1) and (b)(2) as applied to officer or employee of US

(f) Civil actions against a foreign state — A civil action against a foreign state as defined in section 1603(a) of this title may be brought —
(1) in any judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated;
(2) in any judicial district in which the vessel or cargo of a foreign state is situated, if the claim is asserted under section 1605(b) of this title;
(3) in any judicial district in which the agency or instrumentality is licensed to do business or is doing business, if the action is brought against an agency or instrumentality of a foreign state as defined in section 1603(b) of this title; or 
(4) in the United States District Court for the District of Columbia if the action is brought against a foreign state or political subdivision thereof.

(g) Multiparty, multiforum litigation — A civil action in which jurisdiction of the district court is based upon section 1369 of this title may be brought in any district in which any defendant resides or in which a substantial part of the accident giving rise to the action took place.

· First of Michigan Corp. v. Bramlet (6th Cir. – 1998) (Cole): Between 1989 and 1991, Bramlets invested appx. $62K in an IRA with First Of Michigan under the advice of one of its investment brokers, Michael Sobol.  IRA statement in 1996 indicated loss of $37,556.  Bralmets (FL residents) initiated arbitration action against First of Michigan and Sobol in FL by filing a Uniform Submission Agreement w/ Nat’l Assn of Securities Dealers (NASD), complaining that they were not provided w/ periodic statements in order to conceal account’s steady loss until it was too late to mitigate the damage.  First of Michigan and Sobol filed this action in federal court in MI seeking to enjoin and dismiss arbitration claims as ineligible pursuant to NASD Code of Arbitration § 15 which bars claims relating to investments more than 6 years old, and asserting § 1332 SMJ and what is now § 1391(b)(2) proper venue.  Bramlets filed MTD for improper venue.  They claimed that when they began investing in 1989 they were TX residents, and that majority of incidents giving rise to their claim took place in 1990 after they moved to FL.  Πs claimed “a substantial part of the events or omissions giving rise to the claim” occurred in MI—specifically, in 1989 when ∆s met Sobol in MI to convert husband’s 401(k) funds and that the IRA account originated and was established in MI and all relevant phone calls made and rec’d by Sobol were in MI.  DC dismissed holding that “the most substantial event giving rise to π’s complaint for declaratory relief was ∆’s filing of arbitration action in FL
· 6th Circuit reversed and remanded after de novo review b/c πs challenged DC’s interpretation of § 1391 (otherwise, whether DC errs in dismissing for improper venue, usually standard is abuse of discretion since dismissal frequently implicates considering transfer under §1406(a) which is discretionary).
· The disputed language of § 1391 used to say “where claim arose” but was amended in 1990 to broaden venue because it implied that a claim originated in only only one district, which is not always the case.  Commentary to the amendment said that the fact that substantial activities took place in district B does not disqualify district A as proper venue as long as “substantial” activities took place in A too . . . even if activities in B were more substantial or even the most substantial.  
· DC assumed the only event triggering this suit was ∆’s filing claim in FL, but it was also based on the underlying transactions and investments made in MI.  The analysis of a single occurrence which directly gives rise to a claim or whether it is the best venue is improper, the only question that is relevant is whether πs chose a forum that had a substantial connection to their claim

C) Transfer of Venue
1) § 1404.  Change of Venue
(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.
(b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district.  Transfer of proceedings in rem brought by or on behalf of the United States may be transferred under this section without the consent of the United States where all other parties request transfer.
(c) A district court may order any civil action to be tried at any place within the division in which it is pending.
(d) Transfers from a district court of the United States to the District Court of Guam, the District Court for the Northern Mariana Islands, or the District Court of the Virgin Islands shall not be permitted under this section.  As otherwise used in this section, the term “district court” includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term “district” includes the territorial jurisdiction of each such court.  

· If venue is proper in the fed court where case has been filed, both π and ∆ can request that it be transferred to another federal court where it might have been brought at the time of filing the original suit
· “where it might have been brought” = where venue and PJx would have been satisfied
· But, also allows all parties to consent so now encompasses transfer to district courts that would have initially lacked PJx, venue or both
· Motion is not waived by not raising right away, can be filed at any time—but since motion is discretionary, sometimes may be too late

· π’s choice of forum is a factor but not conclusive or determinative in and of itself
· When the transferee venue is not clearly more convenient than the venue chosen by π, π’s choice should be respected but when the movant demonstrates that the transferee venue is clearly more convenient, however, it has shown good cause the district court should therefore grant the transfer

· Law to be applied:
· Diversity cases: substantive law of transferor court follows the case, regardless of whether π or ∆ initiates transfer (Van Dusen)
· Federal question cases: Van Dusen does not apply based on fiction that federal law is uniform so different federal forum shouldn’t make a difference
· Exception: when federal law itself permits lack of uniformity

· Step 1: make sure claim has been filed in proper venue
· Step 2: could claim have been filed in the district where movant seeks to transfer the case?
· Step 3: apply private and public interest factors
· Private: 
· Relative ease of access to sources of proof
· Availability of compulsory process to secure the attendance of witnesses
· Cost of attendance for willing witnesses
· All other practical problems that make trial of a case easy, expeditious and inexpensive 
· Public:
· Administrative difficulties flowing from court congestion 
· The local interest in having localized interests decided at home
· The familiarity of the forum with the law that will govern the case
· The avoidance of unnecessary problems of conflict of laws of the application of foreign law

· Skyhawke Technologies, LLC v. DECA International Corp. (DC – MS – 2011) (Parker): π sued ∆ in federal court in MS for patent infringement on two patents of which it was the assignee (patents were golf course map-related apps), alleging ∆ made and sold their infringing products in MS.  Π was LLC w/ PPB in MS, ∆ was CA corp. w/ PPB in CA and a wholly owned subsidiary of Korean corp.  ∆ moved to transfer venue to CA under § 1404(a).
· Venue is proper in Southern District of Mississippi under § 1391(b)(2) b/c a substantial part of the events giving rise the claim occurred there: π claimed ∆ infringed on their patents by marketing and selling products in MS (presumably in that district).  Also proper under § 1391(c)(2) b/c π is an entity w/ its PPB in SDMS.  And under § 1391(d) b/c MS has multiple districts and since ∆ is a corp, it can also be deemed to reside in the SD since contacts w/ SD would be sufficient to subject it to PJx if SD were a state.  
· Venue is proper in any district in which any ∆ resides as long as all ∆s reside in the same state under § 1391(b)(1) and a ∆ corp is deemed to reside in any district in which it is subject to PJx under § 1391(d).  ∆ is a CA corp so resides in CA and subject to PJx in CA if we treat transferee district as state since that district would have general and specific jx over ∆.
· Private interests:
· Access to sources of proof: usually most evidence is w/ ∆ in an infringement case so weighs in favor of ∆’s transfer to that location (here, in CA and Korea) but π claims a lot of its evidence is also in MS so on balance this is either neutral or very slightly favors ∆
· Compulsory process: MS has subpoena power over party witnesses so only relevant to non-party witnesses in Korea, which neither MS or CA have so essentially neutral.  If court cannot compel a witness’s attendance at trial, video depos can be used.
· Cost of attendance for witnesses: most important private interest—5th circuit established 100 mile rule: when distance b/w existing venue and proposed venue under § 1404(a) is more than 100 miles, factor of inconvenience to witnesses increases in direct relationship to the distance to be traveled.  However, when transfer serves to shift inconvenience from one party to another, it does not weigh in favor of movant b/c convenience of all parties should be considered.  Either way, witnesses for π and ∆ will have to travel more than 100 miles, and foreign travel is inconvenient if coming to CA or MS (maybe slightly more to MS b/c no direct flights) so only slightly weighs in ∆’s favor.
· All other practical problems: ∆ just made restatements of the above—this factor neutral
· Public interests:
· Administrative difficulties: ∆ argued CA courts had shorter wait and trial times—most speculative factor, only slightly weighs in favor of ∆
· Local interest: both π and ∆ employ people and market products in their home states, factor is neutral
· Familiarity with foreign law: both will apply same federal patent law
· Conflict of law problems: same

2) § 1406. Cure of Waiver of Defects
(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought
(b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue.
(c) As used in this section, the term “district court” includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term “district” includes the territorial jurisdiction of each such court.

· If venue is not proper in the originating court, court can choose to either dismiss or transfer to a district where it could have been brought under §1406(a)
· “where it could have been brought” is stricter under § 1406(a) b/c no consent allowed –literally must be where case could have been brought (PJx and venue would have been proper)

· Law to be applied:
· Diversity cases: substantive law of transferee court
· Federal question cases: same 

· If court lacks PJx over ∆, standard remedy is to dismiss, but in federal court, under § 1406(a), court lacking venue and PJx can transfer to another federal court in which venue would be proper and process of service could be effected (Goldlawr)
· A few courts have held that once MTD for lack of PJx has been granted, court can not then order transfer—must be ordered as alternative to dismissal, not an afterthought
· If venue is proper but PJx is lacking, Goldlawr is technically not available b/c prerequisite for motion under § 1406(a) is that venue is improper—but majority solves by employing § 1404(a) for transfer 
· Others insist on using § 1406(a) 
· Others use § 1631.  Transfer to Cure Want of Jurisdiction which was designed to permit transfers when exclusive subject matter jx is lodged in court other than originating court, but was written very broadly so courts have interpreted to allow it to be used whenever court is lacking PJx
· Summary: if court lacks PJx, can use § 1404(a), § 1406(a) or § 1631 to transfer case to a district in which venue is proper and in which PJx could have been established when suit was originally brought
· But, substantive law from state of originating court will not travel with the case (really only an exception to § 1404(a) since it never does w/ § 1406(a) or § 1631)

· Forum Selection Clauses
· Provision in K under which parties designate appropriate forum in which suits specified in the K may or must be filed
· “May” = permissive and does not preclude filing suit in other proper venues, just creates possible additional venue beyond those provided by statute
· “Must” = exclusive and designates the only forum in which suit may be brought—but does not render all other venues “wrong”

· Clause may identify selected forum by region
· Ex: any state or federal court in the state of Montana (gives parties state & fed option)
· Clause may identify specifically
· Ex: Superior Court of the County of Los Angeles (only one option & not federal)

· How to determine whether or not clause controls:
· Lawsuit must fall w/in terms of the clause at issue AND
· Clause must be enforceable
· Strong presumption of enforceability
· Federal question cases follow Bremen standard—objecting party must show either:
· It would be unreasonable or unjust
· Clause was invalid due to fraud or overreaching
· Enforcement would contravene strong public policy of forum in which suit is brought
· Chosen forum is seriously inconvenient for trial 
· Diversity cases: courts split, some follow Bremen but sometimes follow state law (difference is trivial since state law on this point tends to mirror federal law)

· Atlantic Marine Const. Co., Inc. v. United States District Court (Sup. Ct. – 2013) (Alito): π (VA corp. w/ PPB in VA) entered into K w/ US Army Corp of Engineers to construct child development center at Ft. Hood in TX then entered in subK w/ J-Crew (TX corp.) to work on project that included forum-selection clause which stated that all disputes b/w parties shall be litigated in the Circuit Court for the City of Norfolk or the USDC for EDVA, Norfolk Div.  Dispute about payment arose and J-Crew sued π in Western District of TX invoking court’s diversity jx.  Atlantic moved to dismiss under § 1406(a) and 12(b)(3) b/c clause rendered venue in TX “improper” or to transfer to EDVA under § 1404(a).  DC denied motions, 5th Circuit affirmed.  SCOTUS reversed.
· Assuming clause is enforceable and applies under circumstances, venue was not improper.  Venue can only be improper if it doesn’t satisfy § 1391, and § 1406 (a) and 12(b)(3) can only be used if venue is improper.  Forum-selection clause that points to nonfederal venue doesn’t make venue improper under § 1391.  Fallback provision of § 1391 ensures that so long as a federal court has PJx over ∆, venue will always lie somewhere.  Πs reside in TX and substantial events giving rise to claim took place there so satisfied § 1391(b). 
· Must use doctrine of forum non conveniens to enforce forum selection clause that points to a state forum (but § 1404 is just the codification of that doctrine that changes required dismissal to transfer if satisfied so will be analyzed the same way).
· Must use § 1404(a) to enforce forum-selection clause, and clause must be given controlling weight in all but the most exceptional cases b/c in almost all but the most unusual cases the interest of justice is served by holding parties to their bargain. 
· Analysis changes in the following ways:
· Πs choice of forum given no weight
· π now bears burden of establishing transfer for which parties bargained is unwarranted
· No private interest arguments—only public interest factors
· State law does not travel

· Ides: kind of odd rule b/c witnesses who will be burdened didn’t sign K and now the original court decides if transferee court is too busy b/c private interests aren’t considered

V) Service of Process
A) Overview
· Purpose: give ∆ adequate notice of the suit through proper SOP
· Service = procedure by which a court asserts PJx
· Proper service is a prerequisite for PJx, but does not itself establish PJx
· Similarly, PJx does not mean you have effectuated proper service
· Sometimes, both run together (e.g., when you have transient personal jx and serve someone properly within the state at the same time)
· Service must comply with the relevant rule/statute and comport with due process
· Means you have provided the opposing party with a summons & complaint
· Mere fact that ∆ received actual notice will not suffice to uphold validity of service that was effected contrary to the law

B) The Formalities of Service
1) Summary of Rule 4 (a) – (e), (h) & (m)
(a) Service = summons w/ copy of complaint
· π is responsible for completing w/in 120 days from filing complaint (if ∆ is in US) or court must dismiss complaint w/o prejudice
· Court can order service w/in specified time or may grant extension if π shows good cause or for other equitable relief (but if complaint is dismissed and state does not have a “saving statute” to extend SOL or dismissal is for failure to effect timely service, π may be barred from re-filing)

(b) How to Get Summons: Π presents summons to clerk when filing complaint (or after) and if it is proper, clerk must sign, seal and issue to π to serve on ∆ (or copies for multiple ∆s)
· If it is not proper, court can allow π to amend

(c) Contents of summons: 
(1) Name of ct & parties
(2) Be directed to ∆
(3) Name & address of π’s atty (or π if unrepresented)
(4) State time ∆ has to appear & defend
(5) Notify ∆ failure to appear & defend = default judgment on complaint
(6) Signed by clerk
(7) Have court’s seal 

(d) Who can serve: anyone not a party over the age of 18 can serve (π responsible for giving necessary copies of docs) or π can request court to appoint someone to serve (US marshal, etc.)
· Court must appoint someone if π is not liable for costs of suit under § 1915 (in forma pauperis) or § 1916 (seaman)

(e) How to serve: 
(1) Individuals: unless ∆ is minor, incompetent or waiver filed, service can be made 
· However state law allows
· By personal service
· Posted service at dwelling or usual place of abode
· On authorized agent to receive SOP
(2) Domestic or Foreign Corp, Partnership, Assn: unless fed law provides otherwise
· If served in jud’l district of US 
· However state law allows for individual 
· On authorized agent (and if agent is authorized by statute, and statute requires, by mailing in addition)
· If serving abroad, any manner allowed by Rule 4(f) (ex: if covered by Hague Convention, thru Central Authority, or if no federal treaty or agreement applies, by borrowing law of foreign country where service suggested), except personal service

(f) Waiver: ∆ has duty to avoid unnecessary expenses of serving summons so π can notify ∆ of suit and request that ∆ waive service but notice must be:
· In writing 
· Addressed to individual ∆, or to authorized agent to receive SOP if ∆ is business
· Include name of court, copy of complaint, 2 copies of waiver, prepaid means to return
· Inform ∆ using Form 5 of consequences of waiving and not waiving service
· State date request sent & give ∆ 30 days (60 if not in US) to return
· Sent by 1st class mail or other reliable means
(1) Effect of not returning waiver: If π & ∆ are in US, court must impose service expenses & expenses (incl. atty fees) for motion required to collect those service expenses on ∆
(2) Effect of returning waiver: If returned w/in 30 days (60 if not in US) and ∆ is not served before, ∆ has 60 days (90 if not in US) from date request was sent to file answer
· Returning waiver does not waive objections to PJx or venue
· When π files waiver, serves as POS
 
2) Rule 4.  Summons
(a) Contents; Amendments.
(1) Contents.  A summons must:
(A) name the court and the parties;
(B) be directed to the ∆;
(C) state the name and address of the π’s attorney or—if unrepresented—of the π;
(D) state the time within which the ∆ must appear and defend; 
(E) notify the ∆ that a failure to appear and defend will result in a default judgment against the ∆ for the relief demanded in the complaint;
(F) be signed by the clerk; and
(G) bear the court’s seal.
(2) Amendments.  The court may permit a summons to be amended. 

(b) Issuance.  On or after filing the complaint, the π may present a summons to the clerk for signature and seal.  If the summons is properly completed, the clerk must sign, seal, and issue it to the π for service on the ∆.  A summons—or a copy of a summons that is addressed to multiple ∆s—must be issued for each ∆ to be served.   

(c) Service.
(1) In General. A summons must be served with a copy of the complaint.  The π is responsible for having the summons and complaint served w/in the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes service.
(2) By Whom.  Any person who is at least 18 years old and not a party may serve a summons and complaint.
(3) By a Marshall or Someone Specially Appointed.  At the π’s request, the court may order that service be made by a United States marshal or deputy marshal or by a personal specially appointed by the court.  The court must so order if the π is authorized to proceed in forma pauperis under 28 U.S.C. § 1915 or as a seaman under 28 U.S.C. § 1916.  



(d) Waiving Service.  
(1) Requesting a Waiver.  An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons.  The π may notify such a ∆ that an action has been commenced and request that the ∆ waive service of a summons.  The notice and request must:
(A) be in writing and be addressed:
(i) to the individual ∆; or
(ii) for a ∆ subject to service under Rule 4(h), to an officer, or managing or general agent, or any other agent authorized by appointment or by law to receive SOP;
(B) name the court where the complaint was filed;
(C) be accompanied by a copy of the complaint, two copies of a waiver form, and a prepaid means for returning the form;
(D) inform the ∆, using text prescribed in Form 5, of the consequences of waiving and not waiving service;
(E) state the date when the request is sent;
(F) give the ∆ a reasonable time of at least 30 days after the request was sent—or at least 60 days if sent to the ∆ outside any judicial district of the U.S.—to return the waiver; and 
(G) be sent by first-class mail or other reliable means.
(2)  Failure to Waive.  If a ∆ located w/in the U.S. failed, w/o good cause, to sign and return a waiver requested by a π located w/in the U.S., the court must impose on the ∆:
(A) the expenses later incurred in making service; and
(B) the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses.
(3) Time to Answer After a Waiver.  A ∆ who, before being served w/ process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the ∆ outside any judicial district of the U.S.
(4) Results of Filing a Waiver.  When the π files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.
(5) Jurisdiction and Venue Not Waived.  Waiving service of a summons does not waive any objection to personal jx or to venue.

(e) Serving an Individual Within a Judicial District of the United States.  Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served in a judicial district of the U.S. by:
(1) following state law for serving a summons in an action brought in courts of general jx in the state where the DC is located or where service is made; or
(2) doing any of the following:
(A) delivering a copy of the summons and of the complaint to the individual personally;
(B) leaving a copy of each at the individual’s dwelling or usual place of abode w/ someone of suitable age and discretion who resides there; or
(C) delivering a copy of each to an agent authorized by appointment or by law to receive SOP.

(h) Serving a Corporation, Partnership, or Association.  Unless federal law provides otherwise or the ∆’s waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:
(1) in a judicial district of the U.S.:
(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or
(B) by delivering a copy of the summons & complaint to an office, a managing or general agent, or any other agent authorized by appointment 
(2) at a place not w/in any judicial district of the U.S., in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i).

(m) Time Limit for Service.  If a ∆ is not served w/in 120 days after the complaint is filed, the court—on motion or on its own after notice to the π—must dismiss the action w/o prejudice against that ∆ or order that service be made w/in a specified time.  But if the π shows good cause for the failure, the court must extend the time for service for an appropriate period.  This subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 4(j)(1).

3) Notes
(a) Substantial Compliance: liberal approach—courts accept “substantial compliance” of Rule 4 rather than demanding strict adherence to technicalities
· Court must distinguish b/w complete disregard for Rule 4 or technical errors
· If service was made under one of Rule 4 provisions allowing federal courts to borrow state service rules, must ascertain whether state in question accepts substantial compliance
· Factors: 
· Procedural posture of case
· Type of service involved
· Whether π made reasonable, good faith mistake
· Whether ∆ was evading service
· Whether relevant service provision is inherently ambiguous (“usual place of abode”)
· Whether justice would be served by a relaxed construction

(b) Danger re Waiver: when SOL is tolled only by service (or filing waiver in place of service), ∆ can run out clock by refusing to waive if SOL time limit is running out since π will have to attempt formal service if waiver not returned
· In such a case, it is a mistake for π to seek a waiver b/c ∆’s receipt of request for waiver w/ notice of suit does not constitute proper service, even if state service rule authorizes service by mail
· 4(d) is a two step process—first requesting waiver, then effecting formal service if unsuccessful
 
(c)  Character of ∆ controls means of service available
(1) Minors, incompetents, the U.S., its agencies & officers, foreign states, state & local govt must be served formally (can’t use waiver under 4(d))
(2) Rule 4(f) & (g) define highly specialized & flexible procedures for serving ∆s in foreign countries (individual, corp, partnership & assns.)
· If covered by a federal treaty or agreement, such as Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents, those procedures must be employed
· Nations signing Hague Convention agree to designate a Central Authority to receive & transmit requests for service coming from other nations, then certify service has been made
· If no federal treaty or agreement applies, courts borrow law of country in which service is effected, follow procedures suggested by that foreign country, or employ any other method not prohibited by foreign/international law, like personal service

(3) Courts often flexible in deciding if person qualifies as a “managerial or general agent” but person must be sufficiently connected w/ company’s operations to render it likely that service on that individual will provide notice to the ∆
· American Institute of Certified Public Accountants v. Affinity Card, Inc. (SDNY – 1998): ∆ shared offices w/ 3 other companies—all which were partially owned by Miller, also president and treasurer of all 4 companies, and all had common receptionist area.  Π claimed that process server (Murphy) handed summons & complaint in sealed envelope to McDonald, who identified himself as Asst. VP, said he could accept papers & would make sure Miller received them.  McDonald placed sealed, unopened envelope in Miller’s box.  ∆ never answered complaint & court entered default judgment for π.
· ∆ filed motion to vacate judgment under Rules 55(c) & 60(b)(4) as void for lack of personal jx due to ineffective SOP.  ∆’s version of events were slightly different from π’s
· When court is faced w/ equally reliable but conflicting accounts, court should resolve any doubts of jurisdictional question, like sufficiency of process, in favor of party seeking relief under Rule 60(b)
· Also, courts give preference for resolution on the merits, not for default judgment
· McDonald was neither employed nor expressly authorized to accept service on behalf of ∆, and not sufficiently integrated with ∆ to allow inference that he had authority to receive service.  Therefore, service was not proper under federal rules, NY law or MA law.  Court granted ∆’s motions, however under Rule 60(b), court may grant relief “upon such terms as are just,” and, in light of π’s good faith belief that service had been properly effected, court conditioned vacatur upon ∆’s agreement to accept service on its attorney w/in 7 days of order.

4) Due Process Right to Notice: method of service must comply w/ relevant statute and satisfy Due Process Clause of 5th or 14th Amendment: party to a lawsuit must be afforded adequate notice & an opportunity to be heard.
· Judgment in absence of that notice is void (like American Institute)
· No particular method of notification to be applied in all cases & under all circumstances
· When the gov’t is taking action that could potentially deprive a person of life, liberty, or property, need a Due Process analysis 
· Property comprised of two types of ownership: legal (title) & equitable (interest)
· Mullane v. Central Hanover Bank & Trust Co. (Sup. Ct. – 1950): NY law permits pooling of small trust estates into one fund for investment (trust: arrangement wherein 3rd party given permission to control assets).  Income, capital gains, losses and expenses of collective trust are shared by constituent trusts in proportion to their contribution to diversify risk and economize management from which each alone would not otherwise benefit.  After 1st 12-15 months, and then every 3 years after that, trustee has to go to Surrogate’s Court and petition court for settlement (i.e., trustee must show accountings—what he’s done w/ money, what fees were charged and that actions have been responsible in accordance w/ fiduciary duties—so Court can decree judicial settlement of accounts, binding & conclusive as to any matter in account & upon everyone having interest in common fund or participating in estate, trust or fund).  
· Upon filing petition for settlement, guardian & attorney Mullane was appointed for all beneficiaries of interest in fund; Vaughn was appointed for those interested in the principal.  
· Unclear whether NY courts have classified judicial proceedings to settle fiduciary accounts as in rem or in personam but this proceeding has some characteristics of both (in rem b/c trustee will get a piece of the property thru payment of fees & expenses & in personam b/c adjudges personal rights of beneficiaries to charge trustee for negligence and breach of trust).
· Due Process requirements do not depend upon such a classification—it requires at minimum that notice & an opportunity to be heard are provided when life, liberty or property might be adjudicated.
· Beneficiaries of this proceeding may be deprived of property in two ways:
· Rights to have trustee answer for negligent or illegal impairments of their interests may be cut off (equitable property rights—interest); and 
· Mullane would get paid out of trust (legal property rights—title).
· Therefore, notice by publication was insufficient to satisfy standards of Due Process under the circumstances.
· However, NY law only required notice by publication once/week for 4 weeks in newspaper designated by court, setting forth name & address of trust company, name & date of establishment of common trust fund & list of all participating estates, trusts, or funds.
· The first time investment was made, trust co. notified by mail each interested party whose name and addresses were known.  Notice included copy of Act provisions relating to sending notice itself and judicial settlement—insufficient notice.
· Adequacy of notice depends on particular case’s circumstances & likelihood that method of service employed will either be effective, or no less effective than other reasonably available means.
· Does not require actual notice, just reasonably certain way to provide notice.
· If there is only one reasonably certain method, it must be used
· If there are multiple methods which are reasonably certain to work, one or the other means are permitted as long as it is not substantially less likely to bring home notice than other feasible and customary substitutes
· If there is no method reasonably certain to work, another form (like publication) is permitted
· Here, there were 3 groups of beneficiaries
· Unidentifiable: publication okay b/c too great an effort would be made to find them which would be costly & adversely affect trust 
· Conjectural or future interested parties: publication also okay b/c interest so small & so many parties would also be cost-adverse
· Known beneficiaries: publication not okay, but personal service not required b/c also too costly—but since they’d been mailed before & sent payments as well, should have notified thru mail
· Balance burden on π vs. interest of ∆ getting notice 

VI) Erie Doctrine
· Courts sitting in diversity generally apply state substantive law and federal procedural law, but if federal procedural law conflicts w/ state substantive law, Erie Doctrine governs which controls.
· Substantive law = law that creates rights and imposes obligations in every day life
· Procedural law = law that controls litigation
· This bright-line works in most cases
· Still should inquire how law functions w/in case (might function substantively to expand or contract rights or simply function procedurally).
· Supremacy Clause: This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.
· State law must conform to Constitution & yield to constitutionally valid federal law 
· Each of three tracks attempts to answer two questions:
· Is there truly a conflict b/w federal procedural law at issue & some provision of state law?
· Assuming there is, is the federal law valid?
· If both answers are “yes,” federal law must be applied as a matter of federal supremacy

A) Determining Conflict
1) Identify the potential conflict (what state law says vs. federal law)
2) Identify the issue to be resolved
3) Determine if federal standard is sufficiently broad to control resolution of that issue
· If the federal standard is sufficiently broad, there is a “real” conflict & validity of federal law must be examined
· Do not assume that federal principle can always speak to the issue, court might interpret narrowly to avoid conflict with state law—especially if statute, rule, etc. is ambiguous
· Ex: Rule 3 provides that filing a complaint commences an action, but Rule 3 is not sufficiently broad to control the question of whether the SOL has been tolled since it makes no mention of “tolling” or “statutes of limitations.”  Therefore, state law applies.





B) Measuring Validity of Federal Law
1) Federal Statute
· Every measure enacted by Congress must fall w/in the defined scope of an enumerated power
· Articles I & III of the Constitution vest Congress w/ the power to create courts inferior to the Supreme Court and to regulate the procedures followed in those courts
· This power is quite broad so any exercise of that authority will be upheld if the enacted provision is “rationally classifiable” as procedural.
· Meaning that a member of Congress could classify the measure as “procedural”
· Potential classification as “substantive” is irrelevant, as long as the classification as “procedural” is rational, the statute is valid & passes test
· Rationally classifiable test (very low threshold) 
· Ask what the statute does and how it operates w/in the federal system
· Ex: § 1404(a) permits tx of a case from one proper venue to another proper venue if DC concludes case may be more conveniently or efficiently litigated there.  § 1404(a) thus operates w/in the procedural system as a method through which to calculate and promote the relative convenience or efficiency of alternative venues.  Therefore, it is rationally classifiable as procedural b/c it operates w/in federal litigation system and at least rationally promotes fairness & efficiency w/in that system.  
· Usually all will pass, so focus will be in real conflict inquiry for track one analysis

2) Federal Rule
· Rules Enabling Act (1934) delegated Supreme Court broad authority to prescribe rules of “practice and procedure” for cases in inferior federal courts (DCs & Ct. App.) so long as such rules do not abridge, enlarge or modify any substantive right.
· Federal Rules of Civil Procedure & Federal Rules of Appellate Procedure were promulgated under the REA
· REA analysis (2 steps):
· Rule must be a rule of practice or procedure; and 
· Does not abridge, enlarge, or modify any substantive right
· Step one is virtually identical to the rationally classifiable test—and no formal federal rule has ever failed to satisfy step one of the REA analysis
· Step two asks more—even if conclusion is that rule is rationally classifiable as procedural, might it nonetheless abridge, enlarge or modify a substantive right?
· First, identify the substantive right that might be affected by federal rule (typically the substantive right underlying π’s claim, such as the right to enforce standards of negligence or contractual obligations)
· Second, ask if federal rule altered that right in some significant fashion (more specifically, if the rule changed any elements of that claim)
· Not whether rule has simply affected the claim
· Whether rule has significantly altered the nature or enforceability of that claim
· SCOTUS has left the question open as to whether the abridge-enlarge-modify limitation imposed by the REA applies only to facial challenges to federal rules or permits as-applied challenges
· 4 justice plurality says only to facial challenges so rules stay uniform
· This essentially makes step-two of REA analysis superfluous since it is unlikely that federal rule will ever, on its face, a-e-m substantive right
· However, it is still possible, so still analyze
· Ex: Rule 4(e)(2)(B) might permit service after lapse of state SOL that is dependent upon service effectuated, as long as case was filed w/in SOL.  Although Rule is rationally classifiable as procedural since it allows π sufficient time to effect proper service, it still might enlarge and modify the substantive right by permitting a claim to be vindicated thru federal litigation even tho right to do so would have expired as a matter of state law prior to SOP.



3) Federal Judge-Made Law
· Federal judges have an inherent authority to create and enforce principles of federal procedural law that address matters not controlled by the Constitution, statutes or formal rules (Rules of Decision Act)
· Although courts rarely consider this preliminary point and there is no established doctrinal test for assessing whether principle of judge-made law is procedural, it must, at the very least, be arguably procedural so as to fall w/in vested power’s scope (i.e. must be procedural & not w/in scope of other federal power under Constitution or in legislative or executive branch)
· Ex: forum non conveniens provides a method through which judge can determine whether a pending case would be more fairly, conveniently, and efficiently litigated in a different forum
· Two-step analysis:
· Federal judge-made principle of procedure is valid if it is consistent w/ the inherent judicial authority to create procedural law (rationally classifiable test); and
· Refined outcome determinative test: Whether law functions substantively in the sense that its application significantly alters the underlying substantive rights in the case (sounds like a-e-m test but determined at “forum-shopping” stage)
· Whether, at the filing stage, if π were to choose b/w federal & state court forum, would π choose federal forum to gain a distinct, substantive advantage not available in state court.
· Ex of test satisfied & judge-made doctrine not applied: π wants to bring a claim against trustee for breach of fiduciary duty, but as a matter of State X law, SOL has run.  Π can invoke diversity jx and bring claim in federal court, which would apply doctrine of laches to allow case to proceed as a matter of equity despite state SOL.  At forum-shopping stage (assuming real conflict & rationally classifiable as procedural), judge-made doctrine of laches either operates/functions to create a right under state law that was not otherwise enforceable or significantly alters the enforceability of a state-created right—but federal courts do not have constitutional power to either create or alter state law so Erie principle is applied & state law controls.
· Ex of test not satisfied & judge-made doctrine applied: federal law permits substituted SOP at party’s usual place of abode, state law requires personal service.  From perspective of π at the forum-shopping stage, choice b/w these two methods would not lead π to choose federal forum over state to gain substantive advantage.  Although substituted service would be more convenient & less costly, nothing in the cost-benefit analysis pertains to the substance of π’s claim.  No elements are changed, no remedies altered, no alteration of time frame in which suit must be brought.  Maybe if SOL was about to run & π knew ∆ was out of country on vacation, but generally, this type of example will not pass test & federal law can be applied.
· Ex of test that falls in between (in real case, judge-made law was not applied): federal judges allowed to reduce amount of potentially excessive jury award if amount can be said to “shock the conscience,” while state law must reduce size of award if it “deviates materially” from damages awarded in similar cases.  At forum-shopping stage, π might choose federal forum over state to give substantive advantage if π thought jury would award overly-high amount, but not as clear a case of the federal court door being “open” and state court door being “shut” as in service substitution example since federal court still has discretion to change jury award.
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VII) Joinder of Claims & Parties
· Federal rules allow complete & unrestricted joinder of claims b/w πs & ∆s
· Rule 18(a) is liberal joinder of claims—any assertion of a right to relief is covered, even if the claims are completely unrelated to the original claim
· Even tho rules of joinder permit assertion of claims, court still has to have SMJ & venue
· Venue under § 1391(b)(1) usually not an issue (venue is proper in a district in which any ∆ resides if all ∆s reside in same state)
· If venue is proper under § 1391(b)(2) (venue is proper in a district in which a substantial part of the events or omissions giving rise to the claim occurred), it may be proper for one claim but not for others
· Π can invoke the discretionary doctrine of “pendent venue” if claims arise from common nucleus of operative fact or are otherwise factually related
· If this problem arises under joinder of ∆s counterclaims, since π chose federal court, objection to venue is considered waived

A) Joinder of Claims—Rule 18(a)
A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party
· Claim: factually grounded transaction (event or set of events) that leads to a dispute over legal rights, defined by elements, which, if satisfied, for which courts can provide relief.
· Counterclaim: responsive claims (claims filed in response to claim previously filed against counterclaimant)
· Compulsory: a claim which must be asserted
· Permissive: a claim which may, but need not, be asserted
· Distinction lies in the interpretation of “same transaction or occurrence”
· Crossclaim: claims co-parties file against one another
· Third-party: when a π files a claim against a third-party or when a third-party files a claim

B) Rule 13.  Counterclaim and Crossclaim
· Rule 13(a) Compulsory Counterclaim
(1) In General.  A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:
(A) arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim; and
(B) does not require adding another party over whom the court cannot acquire jurisdiction
(2) Exceptions.  The pleader need not state the claim if:
(A) when the action was commenced, the claim was the subject of another pending action; or
(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule (in rem).

· Rule 13(b) Permissive Counterclaim.  A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.

· Rule 13(c) Relief Sought in a Counterclaim.  A counterclaim need not diminish or defeat the recovery sought by the opposing party.  It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing party.

· Rule 13(d) Counterclaim Against the United States.  These rules do not expand the right to assert a counterclaim—or to claim a credit—against the United States or a United States officer or agency.

· Rule 13(e) Counterclaim Maturing or Acquired After Pleading.  The court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.

· Rule 13(f) [Abrogated]

· Rule 13(g) Crossclaim Against a Coparty.  A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action.  The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim in the action against the crossclaimant.

· Rule 13(h) Joining Additional Parties.  Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.

· Rule 13(i) Separate Trials; Separate Judgments.  If the court orders separate trials under Rule 42(b), it may enter judgment on a counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the opposing party’s claims have been dismissed or otherwise resolved.

C) Counterclaims
1) Purpose of Rule 13(a): to prevent multiplicity of actions and to achieve resolution in a single lawsuit of all disputes arising out of common matters.

2) Logical Relation Test
· How to determine whether a claim is compulsory under Rule 13(a): “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim”
· Meaning of “transaction or occurrence” is broad
· May be a series of occurrences, depending not so much upon the immediateness of their connection as upon their logical relationship
· Court should consider the totality of the claims, including the nature of the claims, the legal basis for recovery, the law involved, and the respective factual backgrounds and if evidence offered in both claims is likely to be substantially identical
· Law Offices of Jerris Leonard, P.C. v. Mideast Systems, Ltd. (DC NY – 1986): π defended ∆ in litigation w/ US Dept of Interior.  Dept offered to settle litigation for $100K, π advised against settlement, proceeded to litigate & Dept won.  Π sued ∆ in DC to recover attorney’s fees (breach of K), ∆ did not respond, DC entered valid judgment for π.  One year later, ∆s filed legal malpractice claim in state court for failing to settle.  Π sought declaratory relief from DC that the malpractice suit was a compulsory counterclaim in the fee proceeding & therefore barred.
· Malpractice claim was, in effect, a defense against the breach of K claim for fees
· Testimony & documents necessary to litigate both claims were likely to be substantially the same
· Precedent says tort action stemming from same transaction as breach of K claim is a compulsory counterclaim to the K action
· Malpractice claim has a very close logical relationship to claim for legal fees owed for same litigation
· Therefore, it is compulsory & b/c would have needed to be brought when ∆ filed answer to π’s original claim for fees
· Valid default judgment had already been entered (assume service was proper), and on a theory of res judicata, ∆ barred from bringing subsequent counterclaim in new state court malpractice suit 
· State court has to honor this judgment under the Supremacy Clause 

3) Res Judicata Theory
· Problem w/ res judicata theory from Jerris Leonard
· Res judicata is very strict & cannot be relaxed on the basis of simple justice, public policy or equities in a particular case
· Ex: ∆ in automobile accident represented by insurer whose only contractual duty was to defend against the claim brought against its insured (not assert PI claims of its own for insured).  ∆ was injured in same accident, but unaware of injuries when suit initially served.  On the grounds of res judicata, court could not permit her to bring separate suit later.
· Resolution: waiver or estoppel theories are more flexible & allow a court to permit separate claim later, although courts relying on these approaches still rarely do provide relief to a party who failed to assert a compulsory counterclaim in a prior suit. 

4) Logical Relation Test v. Supplemental Jurisdiction 
· If a counterclaim is compulsory, it satisfies the standards of Rule 13(a)(1)(A) under the logical relation test and the same-case-or-controversy (aka “common nucleus of operative fact”) test of supplemental jurisdiction under § 1367(a)
· If it is permissive, it does not arise out of the same transaction or occurrence as an opposing party’s claim (or it falls into one of the 4 exceptions under Rule 13(a)(1) and (2)), and therefore, if it has no independent basis of jurisdiction under §§ 1331 or 1332, there is no automatic presumption that supplemental jx is satisfied 
· Majority of courts treat such claims as automatically jurisdictionally deficient b/c courts treat the tests the same
· However, 9th circuit & recent trend is that the common nucleus of operative facts test under § 1367’s “same case or controversy” is much broader than the “same transaction or occurrence” logical relation test under Rule 13(a)
· Courts adopting this approach are likely to decline to exercise jx under § 1367(c) discretion, but the possibility of satisfying SMJ still exists for these types of permissive counterclaims
· Hart v. Clayton-Parker & Associates, Inc. (DC AZ—1994): π filed FDCPA claim against ∆ for unfair debt collection practices of her JC Penny credit card debt.  ∆ filed counterclaim alleging π defaulted on her credit card payments.  Rules 13(a) & (b) allow ∆ to file their counterclaim but in order to determine whether court also has SMJ, must determine whether counterclaim was compulsory or permissive.  
· Logical relation test: do claim & counterclaim arise out of the same transaction & occurrence?  Do the facts necessary to prove claim & counterclaim substantially overlap?  NO.  Loose relation b/c underlying debt & debt collection practice (no attempted collection w/o alleged debt) but debt itself relies on existence of a K, failure to perform on K and validity of K while the FDCPA claim relies on procedures used to collect the debt, regardless of its contractual validity.
· Counterclaim fails logical relation test
· It is a “permissive” counterclaim & needs its own basis for SMJ
· No SMJ under §§ 1331 (K claim = state) or 1332 (both parties from AZ, AIC is only $1,135.25)
· No sup jx under § 1367: claim arises only very loosely under common nucleus of operative facts (can argue it’s enough of a hook to hold them together), but it’s still permissive & court can choose not to exercise discretion under § 1367(c) if it does satisfy sup. Jx standards
· Policy concern that counterclaim will predominate over FDCPA claim designed to protect consumers = court exercises discretion to dismiss.

5) Four Exceptions (that make an otherwise “compulsory” counterclaim permissive)
· Claims a ∆ (or potential counterclaimant) did not possess at the time she served her responsive pleading and that matured or were acquired later—13(a)(1) & 13(e)
· Claims that require the presence of third parties over whom the court cannot acquire jx—13(a)(1)(B) (this includes bringing counterclaim in a diversity case that would destroy SMJ—you don’t have to bring it)
· Claims that were the subject of another pending action at the time the federal action was commenced—13(a)(2)(A)
· Claims by a ∆ over whom the court has obtained only in rem or quasi in rem jx, if that ∆ has not filed any other counterclaims against the π—13(a)(2)(B)

6) Amendment to Assert Omitted Counterclaim
· Party can amend a pleading “once as a matter of course” as long as it is done w/in time constraints of Rule 15(a)(1)(A) & (B)—21 days after serving either original pleading or after service of a required responsive pleading or after service of a motion under Rule 12(b), (e), or (f), whichever is earlier
· Otherwise, only w/ written consent of opposing party or leave of court to be granted freely when justice so requires—15(a)(2)
· If counterclaim is newly asserted as a result of amended pleading & arises out of same transaction as original claim, the amendment will “relate back” to the date on which counterclaimant’s initial pleading was filed to avoid potential SOL complications of omission—15(c)(1)(B)
· Burlington Northern Railroad Co. v. Strong (7th Cir. – 1990): ∆ sued employer π alleging PI tort damages.  Jury awarded ∆ $73K.  π moved to offset damages by $11K ∆ had already received from disability insurance program it funded (“Supplemental Sickness Benefits” rec’d by employees not supposed to duplicate recovery of lost wages from a disability case).  Motion denied even tho judge said it was clear π could sue on the K to recover the money and if it did ∆ would be subject to add’l & unnecessary costs of defending new lawsuit (judge should have just allowed leave to amend answer & include counterclaim—much more efficient).  Π did just that—brought separate suit to recover funds & won on SJ, ∆ appealed.  
· ∆ argued suit was barred by res judicata (should have been compulsory counterclaim to PI suit)
· Court decided claim was permissive, not compulsory 
· Although there was slight factual overlap, logical relation test did not bring claims so close together that it would have been more efficient and in the interest of judicial economy to hear together (orig=accidents resulting in injury; new=provisions of SSB), and claim had not matured at time—only after judgment was rendered for ∆.  Further, denying claim would be harsh for π.
· Claim that depends upon the outcome of some other lawsuit and thus does not come into existence until the action upon which it is based has terminated = permissive.

D) Crossclaims—Rule 13(g)
· Pleadings under Rule 7(a) are complaint, answer, answer to counterclaim, answer to crossclaim
· A crossclaim is not a pleading in and of itself
· A pleading may state a crossclaim if it is transactionally related to the original claim or a counterclaim, or if it relates to property that is the subject matter of the original action
· Crossclaims are always permissive but claims b/w ∆s do not always constitute crossclaims, sometimes they qualify as counterclaims subject to Rule 13(a)
· Rule: co-parties become opposing parties after one pleads an initial crossclaim against the other if the initial crossclaim includes a substantive claim (as opposed to merely a claim for contribution and indemnity) and any additional substantive claims against the initial cross-claimant are compulsory counterclaims
· Goal = judicial economy & reduction of unnecessary litigation 
· This encourages parties to plead all claims in a single lawsuit
· If case gets too complicated & unfair to π who may not have interest in co-∆s claims against one another, Rule 13(i) allows court to sever parts of a case under Rule 42(b) and adjudicate counterclaims and crossclaims separately under 54(b)
· Rainbow Management Group, Ltd. v. Atlantis Submarines Hawaii, L.P. (DC HI – 1994): ∆ owned submarine (Atlantis) that took passengers on tours around Waikiki, π owned ferry (Elua) that brought passengers to/from ∆’s submarine.  Berry was on diving boat (Boston Whaler) owned by Haydu, which collided w/ Elua while Elua was transporting passengers to Atlantis and was injured.  Berry & wife filed negligence claim against RMG & Atlantis for injuries.  
· Atlantis interpleaded Haydu under Rule 14, then filed crossclaim against RMG (co-∆ in Berry’s action) and Haydu for breach of K, contribution & indemnity.  
· RMG filed crossclaim against Atlantis for contribution & indemnity and denied wrongdoing but did not assert claim for damage or loss of Elua.  
· All of this case settled except for the claims b/w RMG & Atlantis.  
· Almost a year later, RMG filed a second suit (this case) for damages and loss of Elua, moving to consolidate w/ remaining claims from Berry case under Rule 42(a).  
· Atlantis argued RMG’s claims were compulsory counterclaims and b/c it failed to bring them in Berry case when Atlantis filed crossclaim against RMG and became an “opposing party,” they are now barred.  RMG argued the claim was permissive crossclaim b/c Atlantis & RMG were co-∆s.
· Rule 13(a) prevents RMG from bringing this new transactionally related claim 
· RMG would have had to bring this claim when it filed its answer to Atlantis’s crossclaim since Atlantis included substantive claim (breach of K) w/ claim for contribution & indemnity
· If Berry’s anchor claim was in fed court under § 1332 and Atlantis’ claims had no independent basis of jx, only supplemental arising under common nucleus of operative facts, § 1367(b) would not bar Atlantis’s claims b/c Atlantis would not be a true π even tho it became an opposing party to RMG after it filed substantive claim w/ crossclaim 
· Harrison v. M.S. Carriers, Inc. (DC LA – 1999): Gilbert, Daniels & Harrison (πs) filed suit in state court against MS for injuries occurring as a result of accident b/w Harrison & MS tractor, then MS removed to federal court.  Πs moved to amend complaint to name co-π Harrison & his insurance co as ∆
· Magistrate Judge denied motion to amend complaint & cited 3rd Circuit Danner minority rule: crossclaims b/w co-πs can only be asserted by a π against whom a ∆ has filed a counterclaim
· On appeal, court cites majority rule: crossclaim needs to be a claim by one party against a co-party that arises out of same transaction or occurrence as the original counterclaim
· Therefore, crossclaim would have been proper method, but court believed that πs motivation was to destroy diversity & get back in state court so did not grant motion to amend complaint
· COURT GOT THIS WRONG
· A crossclaim is not a pleading in and of itself—πs would have no other mechanism of bringing crossclaim unless answering counterclaim by ∆ or in original complaint
· The complaint, by definition, asserts claims only against ∆s, but must construe Rules to administer secure, just, speedy & inexpensive determinations (Rule 1) so π could avoid problem by including crossclaim in original or amended complaint
· Court did not do full jx analysis—ALWAYS do (just said πs motivation was to violate, but there was precedent)
· Πs in Harrison were not diverse, so since Rule 20 was what allowed them to join together, § 1367(b) would prevent court from exercising sup jx over crossclaim when doing so would be inconsistent w/ jx requirements of § 1332—i.e. violate complete-diversity principle (pertains only to claims filed by literal πs against literal ∆s)—BUT, would violate Kroger as a way of evading complete diversity (actually, less steps than in Kroger, would be even easier)

E) Real Party in Interest—Rule 17(a)-(b)
1) Rule 17.  Plaintiff and Defendant; Capacity; Public Officers
(a) Real Party in Interest.
(1) Designation in General.  An action must be prosecuted in the name of the real party in interest.  The following may sue in their own names without joining the person for whose benefit the action is brought:
(A) an executor;
(B) an administrator;
(C) a guardian;
(D) a bailee;
(E) a trustee of an express trust;
(F) a party with whom or in whose name a contract has been made for another’s benefit; and
(G) a party authorized by statute.
(2) Action in the Name of the United States for Another’s Use or Benefit.  When a federal statute so provides, an action for another’s use or benefit must be brought in the name of the United States.
(3) Joinder of the Real Party in Interest.  The court may not dismiss an action for failure to prosecute in the name of the real party in interest until, after an objection, a reasonable time has been allowed for the real party in interest to ratify, join, or be substituted into the action.  After ratification, joinder, or substitution, the action proceeds as if it had been originally commenced by the real party in interest.
(b) Capacity to Sue or Be Sued.  Capacity to sue or be sued is determined as follows:
(1) for an individual who is not acting in a representative capacity, by the law of the individual’s domicile;
(2) for a corporation, by the law under which it was organized; and
(3) for all other parties, by the law of the state where the court is located except that:
(A) a partnership or other unincorporated association with no such capacity under that state’s law may sue or be sued in its common name to enforce a substantive right under the United States constitution or laws; and
(B) 28 U.S.C. §§ 754 and 959(a) govern the capacity of a receiver appointed by a United States court to sue or be sued in a United States court.

2) Meaning & Purpose
· A real party in interest is the person who either has a substantive claim against an adverse party or the person who, by law, has been given the authority to bring the claim against the adverse party.
· The person who possesses the right sought to be enforced
· Therefore, judgment received in suit filed by party to whom the claim does not belong does not have effect of res judicata to preclude the real party in interest from bringing second suit
· Designed to protect the ∆ from having to litigate the same claim twice and risk multiple liability
· Therefore, the objection is considered waived unless ∆ raises the defect promptly by motion or as an affirmative defense in the answer (Rule 9(a)(2)—must raise by specific denial)
· Advisory Committee Notes state that examples in 17(a)(1) are illustrations of, not exceptions to, the rule (i.e. listed = right to sue belongs to named representative, even though suit is for benefit of others)
· Advisory Committee Notes also state that 17(a)(3) permits the court to exercise discretion to allow substitution or dismiss the action if the objection to real party in interest is timely raised (ex: if substitution of real party would destroy diversity, court must dismiss or remand).
· (17)(a)(3) does not mean that court can’t dismiss

3) § 1359 Parties Collusively Joined or Made.  A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.
· If a claim is tx from one party to another thru subrogation or valid assignment, assignee usually becomes the real party in interest since claim now belongs to him.  
· Courts consider these objective factors to infer collusive motive:
· Assignee lacked a prior interest in claim or litigation;
· Assignment is b/w closely affiliated business entities;
· Assignment occurred close to the time the suit was commenced;
· Lack of meaningful consideration for assignment;
· Assignment was partial (instead of complete);
· Assignor controls the litigation;
· Direct evidence of a motive to create diversity jx.
· Many courts take a similar approach to assignment or tx to defeat diversity even though § 1359 only refers to creation.
· Court will treat assignor or transferor as the real party in interest & determine jx based upon his citizenship, not the new assignee’s 

F) Permissive Joinder of Parties—Rule 20(a)
1) General Requirements
· Allows joinder of multiple πs and/or multiple ∆s in one lawsuit
· Parties need not have joint interest in the dispute, just that their claims involve same transaction or occurrence (or series of transaction or occurrences) and there is some question of law or fact that is common to all the claims.
· Same flexible logical-relationship approach under Rule 13(a) and (g) but slightly broader since separate claims under Rule 20(a) can also arise out of the same series of transactions or occurrences
· “Series” satisfies common nucleus of operative facts test
· But, also requires showing of common question of law or fact b/w claims 
· Insures claims are sufficiently linked to make joinder of relevant parties & claims a sensible option
· Rule 20.  Permissive Joinder of Parties
(a) Persons Who May Join or Be Joined.
(1) Plaintiffs.  Persons may join in one action as plaintiffs if:
(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all plaintiffs will arise in the action.
(2) Defendants.  Persons—as well as a vessel, cargo, or other property subject to admiralty process in rem—may be joined in one action as defendants if:
(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and 
(B) any question of law or fact common to all defendants will arise in the action.
(3) Extent of Relief.  Neither a plaintiff nor a defendant need be interested in obtaining or defending against all the relief demanded.  The court may grant judgment to one or more plaintiffs according to their rights, and against one or more defendants according to their liabilities.  
(b) Protective Measures.  The court may issue orders—including an order for separate trials—to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party.

2) Rule 21.  Misjoinder and Nonjoinder of Parties.  Misjoinder of parties is not ground for dismissing an action.  On motion or on its own, the court may at any time, on just terms, add or drop a party.  The court may also sever any claim against a party.

3) Rule 20 & § 1367(b) in Diversity Cases
· § 1367(b) restricts exercise of supplemental jx if the proposed joinder of parties or claims will be inconsistent w/ the jurisdictional requirements of § 1332 (complete diversity & non-aggregation of claims to meet $75K AIC)
· If the inconsistency is w/ complete diversity, one nondiverse claim contaminates the anchor claim and eliminates the justification for federal forum (no jx at all)
· If the inconsistency is w/ AIC, but at least one claim satisfies on its own, must ask 
· Whether the other claim is by a π against a person joined under Rule 14, 19, 20 or 24; or
· By a π added/proposed to be added to case pursuant to either Rule 19 or 24  
· If yes to either question, no supp jx
· Exxon Mobil Corp v. Allapattah Services, Inc. (Sup. Ct. – 2005): 10,000 Exxon dealers filed class-action against Exxon corp in FL alleging systematic scheme of overcharging by Exxon.  (Rule 23 allows a party to sue on behalf of a class under 4 criteria: numerosity—usually 100, can be as small as 20; common question of law and fact; typicality of claims & defenses; representative can establish he will fairly represent the class).  Dealers invoked diversity jx (only named representatives have to be diverse from the ∆ to prevent contamination theory from precluding exercise of supp jx over claims, but AIC deficiency is not as strict).  After unanimous jury verdict for πs, DC certified case for interlocutory review as to whether it properly exercised supp jx over claims of class members who did not meet AIC.  Although joinder of parties under Rule 23 would be inconsistent w/ the jx requirements of § 1332 since some πs claims did not meet AIC and would violate the non-aggregation principle, the claim was against one ∆, not a person joined under Rules 14, 19, 20 or 24 and the πs were added under Rule 23, not 19 or 24, so nothing in § 1367(b) prohibits the court from exercising supplemental jx over claims that didn’t meet AIC



4) Anomaly of Exxon-type cases
(a) Multiple πs suing one ∆: all πs and ∆ are diverse, one claim satisfies AIC, but one or more claims does not, court can exercise sup. Jx over other claims as long they are not by πs joined under Rule 19 or 24 (one ∆ it’s ok)
(b) Same scenario, but πs sue multiple ∆s who are joined either under Rule 14, 19, 20, or 24, sup jx is not permitted over those claims that do not satisfy the AIC requirement, since those claims would violate § 1367(b) restrictions (several ∆s, not ok)
(c) Same scenario, but πs sue multiple ∆s who are joined under Rule 23, court can exercise sup. Jx over them b/c no violation of § 1367(b) restrictions (more than several ∆s it’s ok again...kinda doesn’t make sense!?)

G) Additional parties on a Counterclaim—Rule 13(h)
· Rule 13(h) allows a party filing a non-original claim (counterclaim, crossclaim or third party claim under Rule 14) to add another party to the claim under Rule 19 or 20
· Rule 13(h) claim must be part of a counterclaim or a crossclaim being asserted against an existing party
· Claim can be for any form of relief
· Gives ∆s rights a π would have to add parties
· Court must be able to obtain personal jx over new party & SMJ must exist over the claim
· Schoot v. United States (DC IL – 1987): Schoot was an accountant employed by Vorbau (President) at a company called Steelograph (IL corporation w/ PPB IL).  IRS assessed penalty over both S & V (jointly & severally liable) of $47,194.53 pursuant to 26 U.S.C. § 6672 for their “willful failure to collect, truthfully account for, and pay over withholding and Federal Insurance Contributions Act taxes due and owing from Steelograph.”  IRS applied refunds to penalties from both parties ($1,807 from V and $137.31 from S) and S made a $50 payment but no other payments were made.  S filed claim under § 1331 & § 1346(a)(1) against the U.S. to recover IRS taxes and interest allegedly erroneously/improperly assessed/collected from him.  U.S. counterclaimed for balance due & added V as add’l ∆ pursuant to Rule 13(h).  V objected to PJx, improper venue & joinder by filing 12(b) motions.
· PJx: IL long arm statute says if any person (or agent) does any acts in statute, they submit to PJx in IL.  One of those acts is “transaction of any business” w/in IL.  Gov’t alleged V was president of IL corp, resided in IL at the time of the acts out of which the action took place.  The fact that V moved out of IL did not insulate him from jx for those acts, so PJx est.
· Venue: § 1402 says venue in any action against the U.S. under § 1346 is proper where π resides, so venue for S’s complaint was proper & b/c the U.S.’s counterclaim was compulsory, venue did not need to be established again (would be different if counterclaim was permissive).  
· Joinder: gov’t filed motion to amend answer & counterclaim and asked to add V as add’l ∆ on counterclaim; motion was granted.  Gov’t listed common questions of law or fact b/w counterclaim & original complaint to determine who was truly responsible for paying taxes.  Under Rule 20, “if any question of law or fact common to all ∆s will arise in the action,” joinder is proper.  
· Court analyzed Rule 13(h) counterclaim as if U.S. were instituting an action against S & V and if Rule 20 would have allowed them to be joined as co-∆s.  B/c claims against each arose from same series of transactions or occurrences and shared some common questions, Rule 20 was satisfied & joinder was proper.
· Hartford Steam Boiler Inspection and Insurance Co. v. Quantum Chemical Corp. (DC IL – 1994): ∆’s plant had a heat exchanger that failed & caused damage to it and surrounding property.  ∆ had insurance policy issued by π that did not cover damages resulting from explosions, but did cover damages from accidents.  ∆ also had policies issued by Industrial Risk Insurers and DR Insurance Company (Property Insurers—“PI”) which covered explosions, but not accidents to objects.  ∆ filed business interruption & property damage claims w/ insurance companies & each denied claims (Hartford said caused by explosion, PI said by accident due to pre-existing crack in the heat exchanger).  Π filed claim in federal court under § 1332 (assume AIC & complete diversity) seeking declaratory relief that it was not responsible.  ∆ answered, filed counterclaim & 3rd party complaint against PI but claimed court did not have jx over 3rd party complaint.
· 13(h) allowed them to join PI under Rule 20 b/c ∆s can be joined if the claim arises out of same transaction or occurrence, which it did since claim for relief arose out of same heat exchange failure to common question was to determine which insurance co was responsible.  (Probably would have satisfied Rule 19 too).
· Since counterclaim passed logical relation test & was compulsory, court had SMJ over counterclaim & 3rd party claim under § 1367(a) b/c the claims arose out of the same common nucleus of operative facts.  Since ∆ was adding parties under Rule 20, § 1367(b) exceptions did not apply (only prevent original π from maneuvering a non-federal claim into federal court by initially filing claims only against diverse parties, then later seeking to add non-diverse parties).
· Rule: Where a party asserting a compulsory counterclaim seeks to bring in additional parties under Rule 13(h), no diversity of citizenship b/w counterclaimant and the added party is required, whether jx of the original claim is founded on § 1332 diversity or § 1331 jx.
· If counterclaim was permissive & court still had SMJ over π, court could also have jx over third party added to claim, even if third-party claim lacks IBJ since it normally would satisfy § 1367(a) by arising from same tx or occurrence as permissive counterclaim against π.  (i.e., § 1367(b) would still not pose problem—key is that court also have SMJ over the counterclaim, regardless of what type of counterclaim).

H) Impleader—Rule 14(a)-(b) 
1) Rule 14.  Third-Party Practice
(a) When a Defending Party May Bring in a Third Party.
(1) Timing of the Summons and Complaint.  A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it.  But the third-party plaintiff must, by motion, obtain the court’s leave if it files the third-party complaint more than 14 days after serving its original answer.
(2) Third-Party Defendant’s Claims and Defenses.  The person served with the summons and third-party complaint—the “third-party defendant”:
(A) must assert any defense against the third-party plaintiff’s claim under Rule 12;
(B) must assert any counterclaim against the third-party plaintiff under Rule 13(a), and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g);
(C) may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff’s claim; and
(D) may also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff.
(3) Plaintiff’s Claims Against a Third-Party Defendant.  The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff.  The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).
(4) Motion to Strike, Sever, or Try Separately.  Any party may move to strike the third-party claim to sever it, or to try it separately.
(5) Third-Party Defendant’s Claim Against a Nonparty.  A third-party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.
(6) Third-Party Complaint In Rem.  If it is within the admiralty of maritime jurisdiction, a third-party complaint may be in rem.  In that event, a reference in this rule to the “summons” includes the warrant of arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who asserts a right under Supplemental Rule C(6)(a)(i) in the property arrested.

(b) When a Plaintiff May Bring in a Third Party.  When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.  

2) 4 claims allowed under 14(a)
· 14(a)(1): “impleader” or indemnity claim by ∆ (as third-party π) against third-party ∆
· 14(a)(2)(B): counterclaims by third-party ∆ against third-party π & crossclaims by third-party ∆ against co-party third-party ∆
· 14(a)(2)(D): claims by third-party ∆ against original π
· 14(a)(3): claims by original π against third-party ∆

3) Mislabeling Claims
· Both Rule 13(h) and 14(a) allow ∆ to bring in new parties, but have different requirements
· Rule 13(h): claim must be part of counterclaim or crossclaim being asserted against an existing party
· Rule 14(a): indemnity claim is asserted against a new party & limited to indemnity
· If a party mistakenly files a claim under Rule 14 that should have been filed under Rule 13(h), court will usually treat claim as having been brought under proper rule w/o penalizing the party.
· Unless the court does not have SMJ over the claim
· Wallkill 5 Associates II v. Tectonic Engineering, P.C. (DC NJ – 1997): π’s predecessor (S & S, also a NJ partnership), bought property in Wallkill, NY & planned to build & lease a warehouse on the site, and hired ∆ (NY Corp) to perform geotechnical tests & issue formal report.  ∆ tested subsurface soil conditions & advised that after some remedial work land would be suitable for development.  Π alleged that, in reliance on report, it exercised option to purchase vacant land for $375K & negotiated w/ prospective tenant for lease of to-be-constructed warehouse, then negotiated construction K w/ Walter Poppe General Contractors, Inc. (NJ Corp) to develop & construct.  Poppe performed initial clearing of site & cutting tees & burning brush, then after several months informed π that certain areas of land were unsuitable for building even after implementation of ∆’s recommendations due to existence of unsuitable organic material, including wood chips, branches and stumps.  Π called ∆ to reevaluate & ∆ claimed that new material had been placed on original ground it tested.  Π claimed ∆’s original report was erroneous & sued on 4 counts (breach of duty of performance, breach of express and implied warranties, breach of K, and reach of professional care), claiming damages for reliance on report, extra time and money to improve land, extend loan agreement and rise in interest rate as a result, and loss of rent (total at least $250K).  ∆ moved to dismiss for lack of PJx, improper venue (or alternative transfer), and failure to join indispensible party—or, alternatively if not dismissed or transferred, leave to join Poppe as third-party ∆.  
· Leave to join third-party: denied b/c third-party π cannot present a claim of third-party’s liability to π, only a claim of secondary liability such that if third-party π is found liable, third-party ∆ will be liable to him under a theory of indemnification, contribution, or some other theory of derivative liability recognized by the relevant substantive law.  
· ∆ failed to show that if it were found liable to π that Poppe would be liable to it (i.e., Poppe not a joint tortfeasor & no other contractual relationship to trigger secondary liability under NJ law)
· Proper basis would have been defense to π’s claim
· Theory that another party is the correct ∆ is not appropriate for a third-party complaint.
· Even if third-party π alleges a proper basis to implead an additional party, Rule 14 does not require joinder; decision to permit joinder is discretionary.
· In deciding whether to permit impleader, court must consider:
· Prejudice to the original π
· Complication of issues at trial
· Likelihood of delay
· Timeliness of the motion to implead

4) Successive Impleader
· Rule 14(a)(5) allows a third-party ∆ who is sued for indemnity to implead a fourth-party ∆, and so on, for indemnity.
· This is true whether third-party ∆ was brought into the case by the ∆ under Rule 14(a) or by a π against whom a claim was filed under Rule 14(b).

5) Rule 18(a): although 14(a) limits ∆’s to asserting claims for indemnity against a 3rd party ∆, once such a claim has been asserted, the ∆ can join other claims it may have against the 3rd party ∆ under Rule 18(a)—court has discretion to exercise jx as long claim has basis for SMJ 

6) Impleader by Plaintiffs
· Rule 14(b) extends same impleader opportunity to π faced w/ a claim that it affords a ∆
· Claim must satisfy SMJ
· Guaranteed Systems, Inc. v. American National Can Co. (DC NC – 1994): π contractor (NC corp) filed state court action against ∆ (DE corp) alleging failure to pay for construction work on ∆’s facility in GA.  ∆ removed to federal court pursuant to § 1441(a) & § 1446 b/c federal court had original jx over claim under § 1332(a).  ∆ answered & filed counterclaim against π under Rule 13 (SMJ jx proper under § 1332 or § 1367) alleging π had been negligent in performing construction.  Π, in defending against counterclaim, answered & filed third-party action against sub-contractor HydroVac under Rule 14(b) alleging claims for indemnity and contribution for any amount it would owe ∆ as a result of ∆’s counterclaim.  HydroVac moved to dismiss for lack of sup jx under § 1367(b).  
· Court has SMJ under § 1367(a): claim against HydroVac arose out of common nucleus of operative facts as claim against ∆ by π (construction work performed & monies owed to π = orig claim) & counterclaim against π by ∆ (construction work performed negligently & monies owed to ∆).
· Court reasons that it does not have SMJ pursuant to § 1367(b) b/c π in a diversity suit is asserting a claim against a non-diverse third-party ∆ made a party under Rule 14, even tho it would have been able to exercise under Kroger since complete diversity evasion rationale not the same here (π did not choose federal forum & was only responding to counterclaim against it, not naming only ∆ to get into federal court, expecting ∆ to interplead HydroVac to assert claims against it).
· BUT, complete diversity is b/w literal πs & ∆s & HydroVac is not a ∆
· AND, § 1367(b) only prohibits π from filing a claim against a third-party joined under Rule 14 if it would violate complete jx requirements
· § 1367(b) did not change requirements under § 1332 
· So the argument that before § 1367 was enacted court could have allowed claim under § 1332 but now it can’t doesn’t make sense—if it didn’t violate § 1332 before, it wouldn’t violate § 1332 now—IDES THINKS COURT WAS WRONG

I) Intervention—Rule 24(a)-(c)
1) Rule 24.  Intervention
(a) Intervention of Right.  On timely motion, the court must permit anyone to intervene who:
(1) is given an unconditional right to intervene by a federal statute; or
(2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest.

(b) Permissive Intervention.
(1) In General.  On timely motion, the court may permit anyone to intervene who:
(A) is given a conditional right to intervene by a federal statute; or
(B) has a claim or defense that shares with the main action a common question of law or fact.
(2) By a Government Officer or Agency.  On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party’s claim or defense is based on:
(A) a statute or executive order administered by the officer or agency; or
(B) any regulation, order, requirement, or agreement issued or made under the statute or executive order.
(3) Delay or Prejudice.  In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.

(c) Notice and Pleading Required.  A motion to intervene must be served on the parties as provided in Rule 5.  The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.  

2) Summary
· Rule 24(a) provides for intervention of right
· Rule 24(b) provides for permissive intervention
· 24(a)(1) & 24(b)(1)(A) allow intervention to the extent provided by federal statute
· Ex: 28 U.S.C. § 2403(a) allows US to intervene in actions involving the constitutionality of a federal law
· Ex: 28 U.S.C. § 2403(b) allows state to intervene in actions involving the constitutionality of state law
· Ex: 42 U.S.C. § 3612(o)(2) allows victims of housing discrimination to intervene in suits brought on their behalf by the attorney general under the Fair Housing Act
· 24(a)(2) & 24(b)(1)(B) allow for nonstatutory intervention 
· 24(a)(2) = intervention of right
· 24(b)(1)(B) = permissive intervention

3) Procedure for Intervention
· Rule 24(c) requires a would-be intervenor to file a motion stating the grounds for intervention, accompanied by party’s proposed pleading.
· Form 42.  Motion to Intervene as a Defendant Under Rule 24 (p. 176 of supplement)

(Caption—See Form 1)
1. Name moves for leave to intervene as a defendant in this action and to file the attached answer.

(State grounds under Rule 24(a) or (b).)

2. The plaintiff alleges patent infringement.  We manufacture and sell to the defendant the articles involved, and we have a defense as to the plaintiff’s claim.
3. Our defense presents questions of law and fact that are common to this action.

(Date and sign—See Form 2)
[An Intervener’s Answer must be attached.  See Form 30.]

4) Four Requirements of Rule 24(a)(2) Nonstatutory Intervention—Pitney Bowes Test
· Timeliness—analysis is contextual, no absolute measure (measure from time intervening party learns their interest might be involved in suit—very flexible).  
· Not a punishment for tardiness, but rather a guard against prejudicing original parties by the failure to apply sooner.  
· Federal courts should allow intervention where no one would be hurt and greater justice could be attained.  
· Factors:
· Length of time during which would-be intervenor actually knew or reasonably should have known of its interest in the case before it petitioned for leave to intervene
· Extent of the prejudice that the existing parties to the litigation may suffer as a result of the would-be intervenor’s failure to apply for intervention as soon as it knew or reasonably should have known of its interest in the case
· The extent of the prejudice that the would-be intervenor may suffer if intervention is denied
· The existence of unusual circumstances militating either for or against a determination that the application is timely.
· Intervenor’s Interest—applicant must have an interest relating to the property or transaction that is the subject of the action.  
· No clear definition
· In cases affecting public interest, when it is important that a diversity of viewpoints be represented, courts are more liberal
· Some courts adopt stricter approach, requiring assertion of an interest that is legally recognized as enforceable
· Courts tend to be least likely to base denial on this requirement 
· Impairment or Impediment—the action may as a practical matter impair or impede ability to protect the would-be intervenor’s interest
· Many courts hold that possible stare decisis effect of an adverse judgment may be enough to satisfy this requirement, at least when questions of law are very close to those that would arise in a separate action involving the intervenor.
· Showing of possible prejudice does not need to be very strong
· Inadequate Representation—whether existing parties adequately represent the would-be intervenor’s interests 
· Some courts place burden on intervening party to show representation of interest may be inadequate (burden of showing is minimal)
· Some courts place burden of persuasion on party opposing intervention
· When representing party is the government, there is a strong presumption of adequacy (no right to intervene)
· To overcome, have to demonstrate collusion, nonfeasance, adversity of interest or incompetence on the part of the named party that shares the same interest  
· Great Atlantic & Pacific Tea Co. v. Town of East Hampton (DC NY – 1998): ∆ Town adopted “Superstore Law” (local zoning law) to restrict establishment of very large retail stores w/in East Hampton outside of the Central Business Zone.  Π planned to develop large supermarket in Neighborhood Business Zone and had filed proposed site plan approval application before law passed.  π filed complaint alleging that the law was invalid and unconstitutional.  ∆ filed 12(b)(6) motion to dismiss complaint for failure to state a claim.  Group for the South Fork, Inc. (“Group”), an environmental organization dedicated to preserving rural character, heritage and natural resources in the area, requested leave to intervene as ∆ either as of right under Rule 24(a)(2) or as a matter of discretion under Rule 24(b)(1)(B).  Group filed proposed answer & memoranda of law in support of proposed MTD and affidavits from members who live near proposed site, averring the rural and residential character of the area would be changed to the detriment of their property values if development allowed.  Π objected to intervention.
· Timeliness: complaint filed 11/20/96, motion to intervene filed 5/9/97—timeliness not contested, and absent opposition, 1st element satisfied.
· Interest in Transaction: intervenor’s interest must be “direct, substantial & legally protectable” as opposed to “remote or contingent.”  Group actively supported drafting and passage of Superstore Law & the subject of lawsuit is the law’s validity.  Organization like the Group has a sufficient interest to support intervention by right where the underlying action concerns legislation previously supported by the organization, particularly where personal interests of its members would be threatened if the Superstore Law were found to be invalid or unconstitutional and π proceeded w/ development.  2nd element satisfied.
· Effect on Intervenor’s Interests: where intervenors demonstrate that, absent intervention, the disposition of the action may, as a practical matter, impede or impair their interests.  If Town doesn’t defend law successfully on its own and law is overturned, Group’s interest in environment and preservation of town’s heritage and culture might be impaired.  3rd element met.
· Adequacy of Representation: (minimal) burden on applicant for intervention as of right to show that it may not be adequately represented by a named party, and here b/c party was government (Town) and shared same ultimate objective (declaratory relief that law is valid), adequate representation was presumed. 
· Group tries to overcome presumption by arguing that it is primarily environmental organization & will argue that rationale more vigorously than ∆ since ∆ is also concerned w/ economic growth & stimulation of tax revenues.  
· Even accepting the differing concerns argument, Group’s interest coincides w/ Town’s interest in terms of the single legal issue TBD (validity of the law).
· Group would need to demonstrate that it has a legal interest that not only differs from ∆’s but would permit the Group to assert a justification for the law that could not be equally asserted by ∆.  
· Group can seek amicus curiae status to help ∆ if ∆ needs its expertise
· Group’s argument that Town might settle on terms it would not approve or not appeal if it loses suit = insufficient to show inadequate representation.
· Court denied application to intervene as of right w/ leave to renew at later stage of case if Group can make factual showing that Town is not vigorously litigating the case.
· Permissive Intervention: there is a common question of law or fact b/w Group’s defense (MTD) and Town’s defense (MTD)—the law is valid, so threshold test met.  But, court concerned that Group would inject collateral issues into the case that might delay or complicate the action since affidavits stressed concerns beyond validating Superstore Law & suggest that Group would oppose any commercial development whatsoever, even if size limits of proposed store were met.

5) Permissive Intervention
· May be granted when an applicant’s claim or defense and the main action have a question of law or fact in common
· Principal consideration: whether intervention will unduly delay or prejudice the adjudication of the rights of the original parties.
· Factors
· Nature and extent of intervenor’s interests
· Whether existing parties adequately represent applicant’s interests 
· Whether applicant’s input as a party will significantly help the court to develop the factual or legal issues involved in the case
· Whether the applicant raises other issues that might unduly complicate the case 

6) Conditioning Intervention
· Advisory Committee Note: even when an intervenor meets the four requirements for intervention of right, a court may place appropriate conditions or restrictions on the intervenor’s participation, including those that promote the efficient conduct of the proceedings.
· Ex: if inadequate representation exists w/ respect to some but not all of the issues that an intervenor wishes to litigate, court can limit involvement to presenting evidence on just those issues.
· When intervention is permissive rather than of right, courts are even more likely to limit the extent of an intervenor’s participation in the suit.

7) Intervention & § 1367
· Intervention destroys diversity jx if the intervening party is “indispensable”
· A party is indispensable if it would have had to be named in the original suit in order for the court to proceed b/c its presence was so important that the court would have had to dismiss the case without it (Rule 19)
· In a diversity case, if a proposed intervenor is not diverse from the party against whom he will be aligned, and that party is not indispensable within the meaning of Rule 19, their intervention is not seen as an evasion of complete diversity and the court can exercise supplemental jurisdiction over their intervening claims
· i.e. if they should have been there in the first place, they aren’t allowed in (contradicts logic)
· BUT, if they don’t have to be in the case, they are allowed in
· Mattel, Inc. v. Bryant (9th Cir. – 2006): Mattel (DE corp w/ PPB in CA) sued former employee Bryant (MO resident) for breach of K & various in state court alleging that during Bryant’s employment with Mattel he had created drawings that were the inspiration for Bratz dolls being developed and marketed by Mattel’s competitor and Bryant’s current employer, MGA (CA corp), and that those drawings therefore belonged to Mattel.  Bryant removed case to federal court under § 1332 diversity jx and MGA intervened as a ∆ to protect its rights to Bratz dolls.  The court held that MGA was not an indispensable party and intervention did not destroy diversity so court could exercise supplemental jx over its claims.
· If Mattel were seeking monetary damages from its former employee, which seems the case, MGA’s presence would not likely be required to fully vindicate either Mattel’s or Bryant’s claims or defenses.
· As a non-party, MGA would not be bound by a judgment against Bryant.
· Even though it would make sense to fully resolve ownership of the dolls in one case, a court could fully adjudicate rights and obligations b/w Mattel and Bryant w/o MGA.
· Timeliness: satisfied 
· Interest in subject matter: MGA has an interest in knowing if Bryant had the right to sell them the Bratz dolls concept
· Impairment: if Mattel wins, that means that Mattel owns the rights to the dolls, which might affect the value of MGA’s trademark and ability to use it, plus MGA might get sued next
· Adequacy: Bryant may be representing their rights by arguing he had the ability to sell the drawings to MGA, but he’s just one person up against a big corporation and he is not fully representing MGA’s interests, just as to the rights to the dolls
· 24(a)(2) allows MGA to intervene as of right
· IBJx is diversity, MGA’s claims arise out of common nucleus of operative facts (heart of the case = who owns rights to manufacture Bratz dolls)
· MGA is from CA, Mattel is from CA—not all πs & ∆s diverse so the first part of § 1367(b) is at issue—courts shall not have supplemental jx over claims by πs against persons made parties under Rule 24—but, MGA seeking intervention as ∆ (Mattel did not file claim against MGA and probably wouldn’t be allowed to)

J) Interpleader
1) Definitions & Purpose 
· Interpleader: protective joinder device for when two or more persons each claim they are entitled to the same property
· Stakeholder can interplead actively or defensively (i.e. as a counterclaim for interpleader against a π under Rule 13(a) and joining additional parties to the counterclaim under Rule 13(h)).
· Stake: the property/asset in question
· Must be a single obligation 
· Person who has incurred separate obligations to a number of parties cannot interplead them—there is no risk separate suits will result in multiple vexation or multiple liability on a single obligation. 
· Ex: a driver who negligently injures 5 people has a separate obligation to compensate each injured person and cannot interplead them to avoid multiple lawsuits
· If driver carried $500K liability policy, the insurance company could interplead the five victims and force them to litigate their claims to the policy in a single suit since the company’s obligation is singular 
· Stakeholder: the person holding the property/asset in question
· Adverse claimants: people who claim they are entitled to part or all of the stake in question
· Either all claimants want the entire stake or collectively they want the entire stake
· Purpose: allows the stakeholder to bring all adverse claimants together to “interplead” (litigate amongst themselves) to determine which of them (if any) are entitled to the stake, thereby avoiding multiple lawsuits and the risk of liability in multiple suits.

2) “Strict” or “True Interpleader” Cases
· When stakeholder concedes that it does owe the property to someone, but is unsure which claimant is that someone
· Stakeholder deposits the stake with the court and drops out of the suit, leaving claimants to litigate amongst themselves
· Historically, the only method of interpleader—now expanded to cover situations in which a stakeholder denies owing the property to anyone in the first place  

3) “In The Nature of Interpleader” Cases
· Two Step Process (Colts case = good illustration)
· Determine whether the stakeholder is faced with adverse claims to the same stake or property—if so, 
· Adverse claimants litigate against each other to determine who is entitled to stake

4) State Court Interpleader & PJx
· Feasible only if all claimants live in the state or are subject to personal jx there (under state’s long-arm statute, for example)
· State courts used to apply quasi in rem jx over all the claimants by allowing stakeholder to go to any state court and ask the court to attach the property in dispute, even if it was intangible (like an insurance policy), and thereby allowing state court to assert nationwide in rem jx over all claimants in interpleader action
· Not only did this force claimants to litigate their right in a forum chosen by stakeholder with which they might have had no contacts, but it also was illogical
· Court can only obtain in rem jx when a ∆ has property in the forum state
· When an interpleader court rules that the stake belongs to one of the claimants, it has determined that the property did not belong to any of the other claimants
· Therefore, if the other claimants had not appeared in the action, there was never any jx over them and they could not be bound by the interpleader proceeding 
· Those claimants could then bring their own subsequent actions against the stakeholder to recover the same property, defeating the purpose of interpleader (N.Y. Life Ins. Co. v. Dunlevy SCOTUS 1916)
· 1917 = Solution: Fed. Interpleader Statutes § 1335, 1397, 2361
· Extend SMJ over wide range of interpleader actions & provide liberal venue options
· Also, allow federal courts to assert nationwide PJx over all of the claimants in an interpleader action
· 1937 = Solution: Rule 22 

5) Statutory Interpleader: §§ 1335, 1397, 2361
· § 1335.  Interpleader
(a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of the value of $500 or more, or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $500 or more, if 
(1) Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) of section 1332 of this title, are claiming or may claim to be entitled to such money or property, or to any one or more of the benefits arising by virtue of any note, bond, certificate, policy or other instrument, or arising by virtue of any such obligation; and if
(2) the plaintiff has deposited such money or has paid the amount of or the loan or other value of such instrument or the amount due under such obligation into the registry of the court, there to abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff with the future order or judgment of the court with respect to the subject matter of the controversy.
(b) Such an action may be entertained although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another
· Summary: must be proper interpleader (multiple claimants to a stake—need a stake, stakeholder and adverse claimants to stake), property must have at least a value of $500, at least two claimants must be diverse (“minimal diversity”)

· § 1397.  Interpleader
Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside.
· Summary: can file in any judicial district in which one or more claimants resides (in addition to § 1391)

· § 2361.  Process and Procedure
In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district court may issue its process for all claimants and enter its order restraining them from instituting or prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation involved in the interpleader action until further order of the court.  Such process and order shall be returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the United States marshals for the respective districts where the claimants reside or may be found.
Such district court shall hear and determine the case, and may discharge the plaintiff from further liability, make the injunction permanent, and make all appropriate orders to enforce its judgment.
· Summary: provides a statutory basis for nationwide service of process & permits district court to enjoin any proceedings that might somehow impair the stake
· § 2361 is an exception to 14th amendment & Anti-Injunction Act (see Geler case)

6) Rule Interpleader—Rule 22
(a) Grounds.
(1) By a Plaintiff.  Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead.  Joinder for interpleader is proper even though:
(A) the claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or
(B) the plaintiff denies liability in the whole or in part to any or all of the claimants; 
(2) By a Defendant.  A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.

(b) Relation to Other Rules and Statutes.  This rule supplements—and does not limit—the joinder of parties allowed by Rule 20.  The remedy this rule provides is in addition to—and does not supersede or limit—the remedy provided by 28 U.S.C. §§ 1335, 1397, and 2361.  An action under those statutes must be conducted under these rules.

· NOTE: stakeholder = always the π under Rule 22, even if they are the claimant (so must be diverse from all other ∆ claimants if SMJ is solely § 1332)

7) § 1335 Minimal Diversity Requirements
· Vertical diversity: diversity b/w at least two of the claimants
· Stakeholder can be one of the claimants, even if his citizenship creates diversity
· Stakeholder can’t destroy diversity 
· Advantage of statutory interpleader over rule interpleader: If stake is worth less than $75K and all other claimants are from same state, statutory interpleader allows interested stakeholder to 
· Bring a claim in federal court that would otherwise have to be filed in state court
· To file it in the district of its own residence instead of having to sue where other claimants reside
· And gives federal court ability to obtain PJx over all other claimants under § 2361

8) “Fixed Menus” (no substitutions—all requirements under either must be satisfied)
	
	Statutory Interpleader
	Rule Interpleader

	Subject Matter Jx
	§ 1335: at least 2 claimants diverse from one another (“minimal diversity”); stake worth at least $500
	Normal rules; e.g., § 1332: stakeholder diverse from all claimants and stake worth over $75,000

	Venue
	§ 1397: district in which any claimant resides
	Normal rules; e.g., § 1391

	Personal Jx
	§ 2361: in any district (i.e., nationwide service); see Rule 4(k)(1)(C)
	Normal rules; e.g., borrow state long-arm statute under Rule 4(k)(1)(A)

	Deposit of Stake w/ Ct
	§ 1335: must deposit stake or bond with court
	Optional

	Enjoining Other Proceedings
	§ 2361: court may enjoin all other suits against stake
	Court may enjoin all other suits against stake



· Indianapolis Colts v. Mayor and City Council of Baltimore (7th Cir – 1985): Colts football team, NFL franchise owned by Robet Irsay, played their home games in Baltimore Memorial Stadium.  Irsay learned MD Senate passed bill granting City of Baltimore power to acquire Colts by eminent domain and moved team to Indianapolis one night “under the cloak of darkness.”  Irsay executed lease w/ Capital Improvement Board of Managers of Marion County, Indiana (CIB—operators of Hoosier Dome).  The next day, MD governor signed bill into law and Mayor and City Council of Baltimore (Baltimore) filed condemnation petition against Colts in MD state court.  State court restrained Colts from transferring any element of team from Baltimore.  Colts removed state court action to federal court in MD and then filed this action in federal court in IN, claiming interpleader SMJ under § 1335: that their obligations under the lease w/ CIB conflicted w/ Baltimore’s attempts to acquire them thru eminent domain.  
· Colts = DE/IN, CIB = IN, Baltimore = MD (satisfies minimal diversity) (assume AIC of $500 also satisfied)
· NOTE: if this claim were filed under Rule 22 interpleader, court would need IBJ (§1332 in this case).  But, under Rule 22 the stakeholder is always the π, even if they are a claimant, and therefore Colts as π & CIB as ∆ would both be from IN and diversity would not be satisfied under § 1332.
· § 1335 interpleader not satisfied for two reasons: 
· CIB & Baltimore did not have conflicting claims over a single stake
· Even assuming they did, Colts do not face reasonable danger of multiple liability or vexatious, conflicting claims from CIB & Baltimore.
· Baltimore sought ownership of Colts (claim ownership of property—the franchise)
· CIB sought contractual enforcement of lease requiring team to play games in IN, etc.
· Colts argue that Clause 11 of CIB lease gives CIB first chance to find purchasers for team if Irsay decides to sell his controlling interest
· This first right of refusal grants CIB the contractual guarantee that either Irsay will always control the team or it will have right to choose who does, but does not give CIB present right to buy Colts (would be dif if they had signed K to purchase Colts themselves)
· Only reasonable legal claims can form the adversity to the π necessary to justify interpleader—CIB has no reasonable legal claim to ownership
· Even if it did, the lease contained termination/escape clause that stated if franchise was acquired by eminent domain, Colts would be released from obligations so there was no risk they would be liable to suit for breach by CIB if Baltimore won their suit
· Threat did not meet “minimal threshold level of substantiality”
· Dissent: majority is oversimplifying—CIB and Baltimore are adverse to a unique stake “the rights and privileges of the Colts franchise and the property rights incident to the operation thereof.”  CIB’s claim is not a simple “contract interest,” rather its interest is the intent to keep the Colts in IN (as evidenced by 1st right of refusal clause, etc.), which is the same interest Baltimore has.  § 1335 language is that two adverse claimants “may claim to be entitled” to the same stake, not as strict as majority implies.

9) Unliquidated Tort Claims (and Rule 22(a)(1)/§ 1335 “may expose” language) 
· Interpleader actions often involve insurance polies that provide a fixed amount of coverage for all claims arising from a particular accident or incident
· Most states don’t permit injured party to bring “direct action” against insurance company unless a judgment has first been obtained against the insured
· State Farm Fire & Casualty Co. v. Tashire held that insurer of driver in bus-truck collision could interplead all potential claimants to its policy even tho only a few had sued the insured driver and none of their claims had yet been reduced to judgment.
· If insurance co. had to wait for all claims to be reduced to judgment, first claimant who obtained judgment or negotiated settlement might be able to get all or disproportionate slice of fund before other claimants were able to bring claims.  
· Would encourage a “race to judgment” and result in unfairness to some claimants, which is one of the “principal evils the interpleader device was intended to remedy”
· § 2361 only allows interpleader court to enjoin present or future suits that affect the stake; it cannot be employed to accomplish purposes that exceed the needs of orderly contest with respect to the fund or stake (i.e. injunction could not bar claimants from litigating other claims arising from accident in courts of their own choosing, like those against operator of truck, bus company, bus driver, etc.)
· Factors:
· Amount of policy
· Total amount of claims or anticipated claims
· Likelihood claimants will prevail against the insured 

10) Anti-Injunction Act
· Generally forbids federal courts from enjoining state court proceedings
· There are three exceptions:
· Where it is expressly authorized by act of Congress (Ex: § 2361)
· Where it is necessary in aid of its jurisdiction 
· Where it is necessary to protect or effectuate court’s judgment
· Geler v. National Westminster Bank USA (SDNY – 1991): π beneficiaries of Totten trust account filed claim against ∆ bank claiming they were entitled to funds, alleging that the account was held solely by the decedent, Benjamin Ghitelman, not jointly by him & his wife, Susana.  After Benjamin died, Susana had w/d funds, but had returned them upon the bank’s demand, then she died.  The proposed administrator of Susana’s estate (Gluckman) was represented by an attorney (Fairberg) who attended conferences in the Geler action representing to the court that her client would intervene as soon as he had officially been appointed.  Counsel for Bank (Despotakis) then tried to delay Geler action in reliance on those representations.  Court suggested Bank should bring interpleader against Gelers and Susana’s estate, but it did not.  In the meantime, Geler action proceeded until discovery was complete and Gelers submitted MSJ.  Gluckman then finally appointed, but Fairberg did not have him intervene, instead filed suit against Bank in state court.  Despotakis then filed an additional action in federal court seeking interpleader of Geler & estate claims.  Court ordered consolidation of Geler & interpleader actions.  Bank now seeking injunction to stay litigation in state court.  Gelers argued court lacked power to enjoin state court proceedings.
· Court called Fariberg’s tactics a waste of judicial resources and threat to expose Bank to multiple liability on a single fund.
· No SMJ: Bank’s claim did not satisfy standards for § 1335 statutory interpleader 
· Gelers = Israeli; Gluckman (administrator) treated as having same citizenship of decent (Susana), also Israeli
· Since all claimants were alien, no diversity among them
· Bank argued that since Gluckman sought proceeds of fund as well as damages for fraud and breach of fiduciary duty, Bank had an interest in the bond it posted w/ court (required to do so under § 1335(a)(2)) and was therefore a claimant for purposes of statutory interpleader, but it had disclaimed all interest in the deposited fund 
· But, court could have jx under Rule 22 interpleader & § 1332 since Bank would be treated as π (NY) and Gelers & estate would be treated as ∆s (Israeli) & the AIC was satisfied.
· Even tho Bank did not allege Rule 22 interpleader, Rule 8(f) states that a claim will be dismissed only if its allegations would entitle the claimant to relief on no possible theory.  Even though the theory of the party asserting the claim was incorrect (filing under § 1335), claim met all elements for Rule 22 interpleader so mischaracterization was not a bar.
· But § 2361 does not apply to rule interpleader case
· However, if a federal court can assert conventional in personam jx over claimants, it has the authority to temporarily enjoin a state court proceeding in a rule interpleader case under the “necessary in aid of its jurisdiction” exception to the Anti-Injunction Act, and permanently in the “to protect or effectuate its judgments” exception at the conclusion of the federal case.  
· Party seeking injunction still has to demonstrate:
· Irreparable harm if the injunction is not granted
· Either likelihood of success on the merits or sufficiently serious questions going to the merits to make them fair ground for litigation
· Balance of hardships tipping clearly in favor of the party requesting relief
· AND, party against whom injunction is sought must be afforded notice and fair opportunity to be heard (Rule 65(a))
· Court held that Bank needed to move for stay in state court proceedings first before asking for injunction in federal court action b/c if state court granted, Bank couldn’t show irreparable harm and get injunction in federal court

11) Defensive Interpleader
· Bank in Geler did not need to file separate interpleader suit, it could have converted suit Gelers brought against it into interpleader action by counterclaiming against them under Rule 13(a) and joining estate administrator as additional party to that counterclaim under Rule 13(h) b/c Rule 22(a)(2) specifically authorizes defensive interpleader by a stakeholder who one of the claimants has sued.  
· Statutory interpleader does not expressly provide for this, but courts do allow a ∆ stakeholder to interplead by counterclaim or crossclaim. 

K) Compulsory Joinder—Rule 19(a)-(b)
1) Rule 19.  Required Joinder of Parties
(a) Persons Required to Be Joined if Feasible.
(1) Required Party.  A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:
(A) in that person’s absence, the court cannot accord complete relief among existing parties; or
(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may:
(i) as a practical matter impair or impede the person’s ability to protect the interest; or
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.
(2) Joinder by Court Order.  If a person has not been joined as required, the court must order that the person be made a party.  A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff.
(3) Venue.  If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.
(b) When Joinder Is Not Feasible.  If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed.  The factors for the court to consider include:
(1) the extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties;
(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;
(3) whether a judgment rendered in the person’s absence would be adequate; and 
(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
(c) Pleading the Reasons for Nonjoinder.  When asserting a claim for relief, a party must state:
(1) the name, if known, of any person who is required to be joined if feasible but is not joined; and
(2) the reasons for not joining that person.
(d) Exception for Class Actions.  This rule is subject to Rule 23.

2) Three Parts of Rule 19
· Whether an absentee is a required party (aka “necessary party”)
· Whether it is feasible to join a required party
· Whether the case must be dismissed because the π is unable to join a necessary party

(a) Required
· complete relief cannot be accorded among existing parties (almost never enough)
· absent party has an interest in subject of action & interest might be prejudiced
· absent party has an  interest in subject of action & absence might harm existing party (expose to substantial risk of incurring double or multiple liability or inconsistent)
· About efficiency & justice in the case
· Usually raised in ∆’s 12(b)(7) motion hoping for dismissal but court can do sui juris

(b) Feasible
· Absentee must be subject to SOP & cannot wreck SMJ (diversity jx)
· Venue is not a factor—absentee must be joined & if objects & venue is not proper, will be dismissed 
· If venue was originally established under § 1391(b)(1) b/c all ∆s were citizens of same state & required party is not from that state, that party would destroy venue & party can raise challenge to be dropped from suit

(c) Dismissal
· Governed by feasibility & court’s creativity in finding a way the suit may “in equity and good conscience” proceed rather than having to dismiss
· Four factors to determine whether suit can continue w/o required party (sounds like 19(a) analysis but more detailed & higher threshold)
· The actual extent of potential prejudice to absent & existing parties (not just is there any potential)
· Court’s ability to lessen/avoid prejudice (protective provisions in judgment, shaping relief, etc.)
· Whether judgment would be adequate (meaning there might be more litigation b/c no complete relief)
· Whether π would have adequate remedy if case were dismissed (able to file lawsuit elsewhere)
· ONLY when court can conclude it cannot proceed in fairness & equity b/c the absentee cannot be joined at all is the absentee labeled an indispensable party & it must dismiss

(d) Lessening/Avoiding Prejudice
i. Provident Tradesmens Bank & Trust Co. v. Patterson (Sup. Ct. – 1968): suit began w/ traffic accident.  Car owned by Dutcher, who gave his keys to Cionci to run an errand.  Cionci, driving w/ Lynch & Harris as passengers, made a detour and collided w/ truck driven by Smith.  Cionci, Lynch and Smith were killed, Harris was severely injured.  Dutcher had $100K policy w/ Lumbermens for all claims arising out of a single accident.  Policy fund subject to Dutcher being vicariously liable as Cionci’s “principal” (unlikely) or being directly liable if Cionci’s was driving w/ Dutcher’s “permission.”
· Suit 1: Administrator of Lynch’s estate, Provident (π), sued estate of Cionci in diversity action which settled for $50K (never paid, Cionci’s estate = $0)
· Suit 2: Administratrix of Smith’s estate sued estate of Cionci, estate of Lynch & Dutcher (pending trial)
· Suit 3: Harris sued estate of Cionci, estate of Lynch & Dutcher (pending trial)
· Lumbermens believed Cionci did not have permission so declined to defend his estate in Lynch suit, so Lynch’s estate (PA) brought THIS diversity action for declaration that Cionci’s use of car was w/ permission—only named Lumbermans & estate of Cionci (PA) as ∆s.  Smith’s estate (PA) and Harris (PA) joined as πs.  Dutcher (PA) was not joined & failure to join him was not adverted to at trial.
· DC: PA law applied & therefore driver of automobile is presumed to have permission of the owner, so unless contrary evidence could be introduced, Harris and estates of Lynch and Smith would be entitled to directed verdict against Lumbermens.
· Estates claimed under PA’s “Dead Man Rule” Dutcher could not testify against them & DC upheld claim b/c Dutcher had an “adverse” interest to that of each estate—his potential need to call upon the insurance fund to pay judgments against himself.
· However, he was allowed to testify against Harris.  Jury found Cionci had permission & awarded verdict to Harris also.
· Lumbermens appealed & en banc 3rd Circuit reversed on grounds that Dutcher was an “indispensable party” since the “adverse interests” which rendered him incompetent also required him to be made a party and holding that the right of a person who “may be affected” by judgment to be joined is a “substantive” right unaffected by federal rules and t/c cannot proceed in person’s absence when joinder would destroy § 1332 SMJ jx.   Also held that DC abused discretion b/c there were 2 pending actions in state court where case should have been decided, so should not have issued declaratory relief, but dismissed.
· SCOTUS: 3rd Circuit wrong in Rule 19 analysis (rule newly amended)
· Dutcher was faced w/ possibility of judgments against him so had an interest in having the fund preserved to cover that potential liability.
· IDES: does not think any potential prejudice existed & court assumes too much in determining he was “required” but wanted to show how lower court misapplied the new rule
· Even if Dutcher testified Cionci was not driving w/ permission and court issued judgment that he was, all that means is that Lumbermens has to pay out max of $100K, Dutcher would have to pay anything additional
· NO INCONSISTENCY: In future claim against Dutcher, he can again argue that Cionci was not driving w/ permission since he would not be bound by judgment against Lumbermans and if jury believed him, he would not be liable—but 1st suit has no adverse affect on his liability nor could it result in inconsistent obligation for Lumbermans (even if Dutcher sued Lumbermans after he was found individually liable and would have to go thru more litigation, Dutcher could only prevail if he showed Cionci was driving w/ permission so Lumbermans should have paid claim to him to pay πs, that would just give Lumbermens full defense to his claim b/c it would validate that the $100K payments should have been made to πs, which they would have and then fund would have been exhausted).
· If he is in 1st suit as ∆, then he can’t argue that because he would be bound by judgment and then wouldn’t even get the benefit of Lumbermans paying the $100K.
· Case is important b/c even if court was wrong about prejudice to Dutcher, it shows how court could still avoid harm to him even tho he could not be joined b/c he would destroy diversity jx.
· Withhold judgment until absent party (Dutcher) has reasonable opportunity to litigate in state court
· Enter judgment if parties agreed to stipulate to $100K damages so Dutcher would not be sued again (and then maybe sue Lumbermens)
· Allow Lumbermens to interplead Dutcher b/c he has interest in protecting stake by filing Rule 13(g) counterclaim against all πs and attaching Dutcher as claimant under Rule 13(h)
· Would satisfy complete diversity b/c Lumbermens not from PA (also claimant), original claim & counterclaim satisfy § 1332, and interpleader arises out of common nucleus of operative facts so comes in under § 1367(b)
· *Best option
· Maybe could invite Dutcher to intervene as a ∆ (like Matel case), but interests would probably be adequately protected by Lumbermens 

ii. Republic of Philippines v. Pimentel (Sup. Ct. – 2008): Merrill Lynch filed § 1335 interpleader action against the Republic of the Philippines, the Philippine Presidential Commission on Good Governance, Arelma (Panamanian company incorporated by former President of the Republic, Ferdinand Marcos), Philippine National Bank (where Swiss gov’t had transferred Arelma shares Marcos had moved there before fleeing Philippines), and the Pimentel class (9,539 human rights victims for whom DC for HI had awarded $2 billion of Marcos’s estate).  Pimentel class claimed right to enforce judgment by attaching Arelma assets held by ML ($35 million stake, satisfies AIC).  Republic & Commission are adverse claimants to stake claiming right to assets under Philippine law that property derived from misuse of public office is forfeited to the Republic from the moment of misappropriation (had initiated suit in 1991 for forfeiture of assets in special corruption court in Philippines called Sandiganbayan which was still pending).  Minimal diversity satisfied (ML = NY & at least one claimant is not a citizen of US).
· Republic & Commission asserted sovereign immunity under Foreign Sovereign Immunities Act of 1976 (FSIA) & 28 U.S.C. § 1604, then moved to dismiss under Rule 19(b) on the premise that the action could not proceed w/o them.  If foreign entity or sovereign nation asserts immunity, it must consent to be sued.
· DC denied motion, they appealed, 9th Circuit reversed holding they were required/necessary parties & entered stay pending outcome of litigation in Philippines.  After concluding Sandiganbayan litigation could not determine entitlement to Arelma assets, Judge Real (DC) vacated stay, allowed action to proceed & awarded assets to Pimentel class.  
· Republic, Commission, Arelma & PNB appealed.  Court of Appeals affirmed, holding dismissal of interpleader was not warranted under Rule 19(b) b/c even tho R & C were required, their claim had so little likelihood of success on the merits that interpleader could proceed w/o them.
· SCOTUS reverses & dismisses.
· Republic & Commission are required b/c w/o them their interests in the subject matter are not protected under Rule 19(a)(1)(B)(i).
· 1st factor: extent to which a judgment rendered in the person’s absence might prejudice that person or existing parties.
· Court of Appeals gave insufficient weigh to sovereign status, designed to protect foreign states from inconvenience of suit & promotes comity interests b/w nations
· R & C have unique interest in resolving dispute over assets to compensate those who suffered under Marcos and have a right to use Philippine courts.
· As long as claims by sovereign are not frivolous (no basis in law for claim whatsoever), dismissal must be ordered when there is a potential for injury to interests of absent sovereign
· Claims not frivolous, Court of Appeals should not have assessed on merits—there was an argument for claim if Sandiganbayan ruled for R & C.
· 9th circuit saw potential prejudice to Pimentel class if case dismissed, but did not properly weigh against potential prejudice to R & C if absent
· SCOTUS wrong to address this here: judgment rendered in R & C’s absence = NO prejudice to class, it helps them (only address whether absence affects existing parties, not dismissal)
· 2nd factor: extent to which any prejudice could be lessened or avoided by relief or measures alternative to dismissal
· None
· SCOTUS wrong: could have come up w/ pragmatic solution premised upon circumstances like staying proceedings until Sandiganbayan ruled
· 3rd factor: whether judgment rendered without the party would be adequate
· Adequacy refers to “public stake in settling disputes by wholes, whenever possible” and the “social interest in efficient administration of justice and the avoidance of multiple litigation”
· R & C would not be bound by judgment, so whole dispute would not be settled
· 4th factor: whether the π would have an adequate remedy if the action were dismissed for nonjoinder
· Court of Appeals focused on Pimentel class, but ML was actually π & b/c only the US would have jx over a lawsuit involving ML.  If they are sued again, they have adequate forum in US & can argue dismissal again if R & C assert immunity so won’t be subject to pay out twice.
· ML loses benefit of being done w/ matter but that is contemplated under doctrine of foreign sovereign immunity
· IDES: SCOTUS really just wanted to get case away from Judge Real who presided over class action in DC in HI but had no good reasons for not being faithful to rules and interpreting them to advance justice & efficiency so just focused on sovereign immunity & created shitty bright-line rule
· Stevens: should reverse & remand to determine whether R & C have a substantial argument—even tho claim is not “frivolous,” it is unclear whether it is sufficient to preclude Pimentel class from recovering (i.e., may be meritless for other reasons than cited by Court of Appeals or majority).  Also, sovereign interests should be given less weight in this case b/c R & C would have to go thru US courts to recover assets at some point (not facing liability as in usual case).  Also, R filed amicus brief w/ 9th circuit to help Pimentel class present evidence of human rights violations (so either encouraged futile & symbolic litigation by class or believed other creditors would have access to assets).  Majority took too inflexible an approach for Rule 19 & remand would allow DC to handle expeditiously, instead of ML having to file brand new proceeding.
· Souter: vacate judgment & remand for stay to wait decree from Philippine court.  If no decree can be expected, Court of Appeals decides next step based on majority opinion.

(e) Complete Relief
· Rule 19(a)(1)(A) seeks to promote the interest of the public in avoiding repeated lawsuits on the same essential subject matter; however, the chance of additional lawsuits is rarely enough by itself to make an absentee a necessary party
· If the mere possibility that there could be other lawsuits involving an absentee were enough to trigger Rule 19(a)(1)(A), the traditional principle that the π may usually structure her lawsuit as she pleases would be eviscerated 
· The “complete relief” clause is met when any relief b/w the existing parties themselves would be hollow/meaningless w/o the absentee’s presence in the suit
· Not as b/w a party and the absent person whose joinder is sought
· Temple v. Synthes Corp., Ltd. (Sup. Ct. – 1990): π (MS) underwent surgery performed by Dr. LaRocca in New Orleans in which a “plate and screw device” manufactured by ∆ was implanted in his lower spine.  After screws broke off inside π’s back, he filed suit against manufacturer in federal court, asserting diversity jx, alleging defective design and manufacture.  He also filed state administrative proceeding against Dr. at hospital and at its conclusion, filed suit against Dr. in state court.  ∆ did not try to bring Dr. and hospital into federal action thru Rule 14(a) third-party complaint, but instead filed MTD federal suit for failure to join necessary parties under Rule 19.
· DC: gave π 20 days to join Dr. and hospital as ∆s or risk dismissal in the interest of judicial economy, relying on Provident (“the interest of the courts and the public in complete, consistent, and efficient settlement of controversies.”)  π did not join, case got dismissed w/ prejudice.
· Court of Appeals for 5th Circuit affirmed, holding it was prejudicial to ∆s to have separate litigations carrying on b/c Synthes might defend and blame hospital & Dr.’s negligence, and hospital & Dr. might claim plate was defective.  Since claims overlapped, 5th Circuit said DC did not abuse discretion ordering joinder.
· SCOTUS: joint tortfeasors are never indispensible parties and it was error to dismiss lawsuit w/ prejudice for failure to join them.  No 19(b) analysis required b/c threshold requirements under 19(a) not satisfied.  Synthes can implead Dr. & hospital for indemnity, but can’t force π to join them as ∆s.

VIII) Adjudication Without Trial
· Purpose of trial: to resolve disputed factual issues on which a case may turn
· A trial is not always necessary to dispose of a case on the merits.
· 12(b)(6) motion to dismiss for failure to state a claim upon which relief can be granted tests the legal sufficiency of the π’s complaint by asserting that even if all of the facts set forth there are taken as true, the law still does not entitle the π to a remedy.
· 12(b)(6) motion does not test the evidentiary sufficiency of the π’s claim b/c it assumes that if the case were to go to trial, π would be able to prove allegations 
· Rule 11(b)(3) allows π to assert certain key allegations for which π may lack evidence at the time of filing the complaint as long as π reasonably believes they “will likely have evidentiary support after a reasonable opportunity for further investigation or discovery.”
· Rule 11(b)(4) permits ∆ to deny factual allegations set forth in the complaint if the denials “are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.”
· Motion for summary judgment is another way to avoid trial (pre-tral challenge to the sufficiency of the evidence of an opposing party’s claim or defense)

A) Summary Judgment
· Remedy initially employed by state courts in creditors’ suits against debtors who had no legitimate ground for refusing payment, then slowly expanded to cover other types of cases
· Incorporated in Rule 56 in 1938 allowing for summary judgment in all categories of cases
· Rule 56 permits either party to move for and obtain SJ in its favor, if the party “shows that there is no genuine issue as to any material fact and the movant is entitled to judgment as a matter of law.”
· Primary means for determining whether there is a genuine dispute as to the material facts
· Material fact = one that is relevant to establish or challenge the claim (might affect outcome of suit under governing law)
· Genuine dispute = one on which reasonable minds could differ
· Provides a “preview” of evidence for trial 
· If a party lacks evidence from which a reasonable judge or jury could rule in his favor, the dispute may not be genuine and there would be no point in going to trial
· Summary judgment would be entered for moving party if court concludes the movant is entitled to win as a matter of law after applying relevant legal principles to the undisputed facts of the case.

1) MSJ Process
· Filed by a party seeking to enforce its own claim (π or ∆) or seeking to undermine the opposing party’s claim 
· Court can raise sua sponte or alter scope of SJ raised by parties—56(f)
· Can be filed any time until 30 days after close of discovery
· Usually at PTC a date will be agreed upon when parties can file SJ
· If one party files SJ before the other party is ready, under 56(d) party can say facts are not yet available
· Materials that are in the record must be filed w/ MSJ to show there is no genuine dispute as to material fact (i.e. no reasonable jury could find for the other party)
· Discovery responses or things exchanged during discovery
· Stipulations
· Affidavits or declarations: statements made under oath and on personal knowledge
· Verified pleading: contents sworn to be true under penalty of perjury (functions as an affidavit for SJ purposes as to all matters based on the pleader’s personal knowledge—not on information & belief)
· Materials do not need to be admissible evidence, but must be able to be reduced to evidence (evidence of evidence) so that if case does go to trial, it can be introduced (e.g., affidavit is not admissible, but can be reduced to testimony)
· If moving party fails to file proper SJ motion, nonmoving party does not need to do anything
· If nonmoving party does respond (always should anyway), first establishes that the moving party has failed to establish they are entitled to SJ, and that if they were, why they shouldn’t be
· If moving party meets their burden, the burden shifts to the nonmoving party who then has to submit evidentiary material to show there is a genuine dispute as to any material fact (i.e., a reasonable juror could rule in favor of nonmoving party)
· If there is, SJ cannot be granted on that issue
· If there is not, partial SJ can be granted on those issues 
· Court does not “weigh” the evidence, just determines what a reasonable jury could do under the facts that are presented 

2) Burden of Persuasion
· Have to keep in mind who has the burden of persuasion at trial when doing SJ analysis b/c that will affect what that party would have to prove if moving for SJ
· Burden of persuasion: party’s responsibility of proof at trial to convince judge or jury as to the merits of her case, usually by a preponderance of the evidence standard (more probable than not) (not nearly as high as proof beyond a reasonable doubt/to a moral certainty—criminal)
· Burden of production: party’s responsibility of proof when filing MSJ to establish prima facie case (or absence of one)
· Proper MSJ: one which creates the presumption that the moving party will win
· HARDER: If moving party is the party w/ burden of persuasion at trial, for SJ to be proper, they must provide factual material reducible to admissible evidence sufficient to support each element of their claim such that no reasonable juror could rule against them under the applicable evidentiary standard
· EASIER: If moving party is not the party w/ the burden of persuasion at trial, all they have to do is show there is no dispute on at least one element of the opposing party’s claim so that SJ should be entered in favor of moving party & opposing party’s claim dismissed w/o having to offer evidence of its own as to counterclaims/defenses 
· See p. 987-988 re: Gina’s claim
· Liberty Lobby: even easier for ∆ when π’s burden of persuasion is elevated standard


3) Rule 56. Summary Judgment
(a) Motion for Summary Judgment or Partial Summary Judgment.  A party may move for summary judgment, identifying each claim or defense—or the part of each claim or defense—on which summary judgment is sought.  The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.  The court should state on the record the reasons for granting or denying the motion. 

(b) Time to File a Motion.  Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.

(c) Procedures.
(1) Supporting Factual Positions.  A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
(A) citing to particular parts of materials in the records, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
(2) Objection That a Fact Is Not Supported by Admissible Evidence.  A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.  
(3) Materials Not Cited.  The court need consider only the cited materials, but it may consider other materials in the record.
(4) Affidavits or Declarations.  An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.  

(d) When Facts are Unavailable to the Nonmovant.  If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:
(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact.  If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may:
(1) give an opportunity to properly support or address the fact; 
(2) consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supporting materials—including the facts considered undisputed—show that the movant is entitled to it; or
(4) issue any other appropriate order.

(f) Judgment Independent of the Motion.  After giving notice and a reasonable time to respond, the court may: 
(1) grant summary judgment for the nonmovant; 
(2) grant the motion on grounds not raised by a party; or
(3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.

(g) Failing to Grant All the Requested Relief.  If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact—including an item of damages or other relief—that is not genuinely in dispute and treating the fact as established in the case.

(h) Affidavit or Declaration Submitted in Bad Faith.  If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court—after notice and a reasonable time to respond—may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result.  An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions. 
 
4) Pre-1986 Rule 56 Practice
· Many federal courts took the position that if the party opposing SJ created even the “slightest doubt” as to whether there were a colorable issue of fact, the motion would be denied and the case allowed to proceed to trial (i.e. very quick to deny MSJ)
· In addition to MSJ (frequently denied) & Rule 12(b)(6) motions (very lenient approach), Motion for Directed Verdict or for Judgment n.o.v. was the only other way to challenge the sufficiency of a party’s case but had to be made at trial 
· These motions now called “motions for judgment as a matter of law” (Rule 50)
· Much stricter level of scrutiny to survive these motions b/c it was not enough that there was simply some evidence supporting the nonmovant’s case; it had to be such that a reasonable jury could render a verdict for the nonmovant

5) Trio of Rule 56 Cases
(a) Matsushita Electric Industrial Co., Ltd. v. Zenith Radio Corp. (Sup. Ct. – 1986): decided a few months before LL.  US TV manufacturers brought antitrust suit against Japanese companies that produce and sold TVs in US alleging they engaged in 30 year conspiracy to drive πs from US market by setting artificially low prices.  Πs had no direct evidence, but sought to infer conspiratorial purpose from fact that TVs in US sold for far less than in Japan.  After discovery, ∆s moved for SJ and cited that their pricing policy stemmed from goal of increasing US sales, not driving US manufacturers from market. 
· DC: SJ for ∆s b/c inference of unlawful conspiracy was unreasonable b/c πs evidence failed to rebut more plausible inference alleged by ∆s.  
· Ct. App.: reversed; reasonable factfinder could conclude ∆s had conspired to drive πs from US market.
· SCOTUS: reversed ct app; SJ for ∆s proper unless πs could identify additional and “sufficiently unambiguous” evidence to support their claim.  SJ was appropriate in even complex lawsuits, including those where state of mind is an issue.  In ruling on MSJ, judges must evaluate strength and persuasiveness of the competing evidence under the same burden of persuasion that would apply at trial.  

(b) Anderson v. Liberty Lobby, Inc. (Sup. Ct. – 1986): Liberty Lobby (not-for-profit corporation & “citizens’ lobby” founded by Willis Carto) filed libel suit against publisher and president/CEO of The Investigator magazine & magazine itself for that 3 articles it published portraying LL as neo-Nazi, anti-Semitic and Fascist.  Since LL was a semi-public figure, a heightened standard applied which required LL to show by clear and convincing evidence that in publishing the defamatory statement the ∆s acted with actual malice (knowledge it was false or reckless disregard for the truth).  Normal standard for defamation is preponderance of the evidence.  
· After discovery, ∆s filed MSJ w/ affidavit from author of the two longer articles stating he spent substantial time researching and writing, facts were obtained from variety of sources, provided list of sources & that he believed and still believed facts were truthful and accurate.
· LL opposed MSJ and asserted there were numerous inaccuracies and that an issue of actual malice was present b/c sources relied upon were patently unreliable and editor of magazine told president/CEO articles were “terrible” and “ridiculous” before publishing.
· DC: ∆s evidence precluded finding of actual malice under clear and convincing standard.
· Ct. App.: clear and convincing standard was greater evidentiary burden than required at SJ stage, just whether a jury could reasonably conclude that the allegations were defamatory, false, and made w/ actual malice.
· SCOTUS: heightened evidentiary requirements that apply at trial must be considered for SJ.  Inquiry as to “genuine issue” is the same as “reasonably jury” under Rule 50: whether the evidence presents a sufficient disagreement to require submission to a jury b/c it could be resolved in favor of either party.  MSJ implicates the substantive evidentiary standard of proof that would apply at a trial on the merits, regardless of what standard that is.
· Brennan’s dissent: judge is not supposed to weigh the evidence, but will have to under this standard.  Concern that this will encourage “paper trials” where parties produce all the evidence they can muster at SJ and will erode the constitutionally enshrined role of the jury.

(c) Celotex Corp. v. Catrett (Sup. Ct. – 1986): π filed wrongful death action against 15 other corps on behalf of deceased husband claiming he had been exposed to asbestos products (claims for negligence, breach of warranty, and strict liability).  Celotex filed MSJ arguing π failed to produce evidence that its product was proximate cause of injuries, specifically by failing to ID witnesses who could testify about exposure to its products in answering INT.  In response, π produced 3 documents to support there was a genuine dispute of material fact as to whether decedent had been exposed to Celotex products: letter from insurance rep of another ∆ describing products to which decedent had been exposed, letter from former supervisor describing same (and indicating he would be called as witness), and copy of decedent’s depo transcripts from prior workmen’s comp proceedings.  Celotex w/d 1st MSJ, then filed 2nd MSJ arguing none of the evidence would have been admissible at trial.
· DC granted SJ for Celotex
· Ct. App. reversed holding Celotex did not meet initial burden of proof b/c MSJ was not supported by evidence to negate asbestos exposure.  Did not consider argument that what π produced in opposition would have been inadmissible b/c didn’t think it was even necessary since initial burden of production was not met.
· SCOTUS: reversed Ct. App.  Celotex did not need to include add’l affidavits, etc. to negate nonmoving party’s evidence in order to meet its burden of production so Ct. App. improperly considered whether it had in the first place.  If the burden of persuasion at trial would be on the nonmoving party, party moving for SJ could satisfy its burden of production in either of two ways: submit affirmative evidence that negates an essential element of the nonmoving party’s claim OR demonstrate to the court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim.  This conclusion is supported by the fact that courts can enter SJ sua sponte so no need for more evidence, just need to point to what’s on the record.  Remanded to Ct. App.
· White’s concurrence: agrees but thinks its not enough to move for SJ w/o supporting motion in any way or w/ conclusory assertion that the π has no evidence to prove his case. 
· Brennan & Blackmun dissenting: party moving for SJ on the ground that the nonmoving party has no evidence must affirmatively show the absence of the evidence (otherwise the “burden” is really not a burden at all).  Then, the nonmoving party can defeat MSJ by calling court’s attention to supporting evidence in the record that was overlooked or ignored by the moving party.  And after that, moving party must respond by making an attempt to demonstrate the inadequacy of that evidence.  Celotex ignored supporting evidence contained in the record from w/d of 1st MSJ (3 letters π produced in opposition), so was required as an initial matter to attack adequacy of that evidence.  Celotex did not, just said “inadmissible” (but was wrong, just needs to be reducible, and it was) so SJ was improper.  

6) State Court Variations
· Many state courts have adopted SJ standards in line w/ 1986 trilogy of cases, but a few have not (NM & TX think full development at trial is too important to loosen standard to allow for more SJ in advance)
· CA has interpreted Celotex as allowing a moving ∆ in fed court to meet burden of production by simply “pointing out” π lacks evidence to establish key element of claim but holds that SJ requires more than that—must present evidence that the π does not possess, and cannot reasonably obtain the needed evidence, not just “point out through argument” (but pointing through argument in fed court also requires pointing to evidence—basically the same thing, not sure why CA courts interpret fed standard as requiring less)

7) Summary Judgment for the Plaintiff 
· Πs served w/ counterclaims often move for SJ on those claims, but in that setting they are positioned as ∆s
· Much less common for π to move for SJ on her own claim b/c of greater difficulty in prevailing on such a motion (must show w/ respect to every element of that claim that no genuine issue exists)
· Π can file simultaneously w/ complaint just as ∆ can file simultaneously w/ answer
· Rule 56(d) will allow court to defer considering or deny motion if opposing party can show it needs time to prepare opposition
· Rule 56(a) allows court to grant partial SJ (e.g., ∆ is liable, but genuine issue for trial = damages)
· Johnson v. Tuff N Rumble Management, Inc. (DC LA – 2000): Johnson & Quezergue wrote a song in 1964 and had it registered w/ Copyright Office.  Johnson signed a POA in 1992 granting Jones POA to market song.  Jones then filed copyright registration in management company’s name listing J & Q as authors but indicating company had obtained ownership of copyright “by written agreement.”  Jones then filed 2 renewals of both the 1964 and 1992 registrations identifying J & Q as authors and Johnson and company as copyright owners.  J & Q filed copyright infringement suit against Jones & later moved for SJ that no genuine issue of facts exist as to ownership, attaching affidavits that they are sole composers and owners and never assigned any interest to Jones or any entity held by him.    
· Πs propounded RFA re: existence of alleged written assignment, giving ∆ 30 days to answer pursuant to Rule 36.  Rule 36(b) permits admission to be deemed admitted even if it relates to material facts that could defeat a party’s claim.  Jones never responded or moved for w/d of admissions but instead claimed he never rec’d and was in hospital when mail was allegedly “refused.”  When RFA were mailed to last known address, failure to receive does not prevent SJ.
· Even w/o considering RFA, SJ for πs appropriate b/c Jones failed to produce any credible SJ evidence to rebut π’s sworn testimony that they did not assign copyright interest to him or any entity under his control.  Πs met their burden of production, then it shifted to Jones.
· Presumption of copyright validity applies only to certificates of registration made before or w/in 5 years after first publication of work so attaches to J & Q, not Jones.  
· Written assignment assigning interests in a copyright must clearly establish parties intended to transfer copyright interest.  POA does not support this.
· Jones forged a K in supplemental response to MSJ dated 1964 alleging assignment from Johnson (was on laser printer paper w/ same typeface as Jones’s pleadings, had features like filepath in footer and justified text that didn’t exist in 1964 and Johnson’s alleged signature was identical to that on the POA).

8) Sanctions Under Rule 56(h) & Rule 11
· Rule 56(h) permits sanctions consisting of reasonable expenses and attorney’s fees to be imposed on a party who files SJ affidavits “in bad faith or solely for delay” and offending party may also be held in contempt and subject to other sanctions
· Rule 11 permits sanctions after notice and reasonable opportunity to respond against a party who has violated requirements of Rule 11(b)
· Atty or unrepresented party who signs, files, submits or later advocates pleading to court certifies that to the best of that person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:
· It is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation; 
· The claims, defenses, and other legal contentions are warranted by existing law or for establishing new law;
· The factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and
· The denials of factual contentions are warranted on the evidence or, if so specifically identified, are reasonably based on belief or lack of information
· Party must file separate motion for sanctions describing alleged violation, serve opposing party under Rule 5 and not presented to court unless at least 21 days after service it is not corrected.  
· Can be sua sponte under Rule 11 
· No punitive damages under Rule 11, but can be monetary or nonmonetary (fees, costs, striking offending paper) 
· Applies to every pleading, written motion, or other paper submitted to court
· Objective standard of reasonableness is applied in the analysis & assessed at time of submission
· Purpose: to deter baseless filings and streamline administration and procedure in fed ct
· Sanction should be least severe possible to deter future violations by offending party and others similarly situated
· Johnson v. Tuff N Rumble Management, Inc. (DC LA – 2000): πs also filed separate motion to sanction Jones on grounds that he filed motions in opposition to SJ w/o conducting reasonable inquiry into the facts, not warranted by existing law, for improper purpose (harassment, delay and increase in litigation costs), and not supported by evidence (forged document).  Jones rejected allegations and included his own request for sanctions against πs in his opposition to their motion alleging affidavits were product of fraud & perjury.  Πs had provided proper notice warning Jones they would seek sanctions unless he w/d offending motions and attached copy of their Rule 11 motion and file separate motion after 21 days.  
· Factors to determine whether reasonable legal inquiry has been made:
· Time available to atty
· Plausibility of legal view in document
· Pro se status of litigant
· Complexity of legal and factual issues raised
· Jones had 7 day extension to file original opposition and later allowed to supplement 
· No legal support for argument that POA would give ownership of rights
· Jones had been party to at least 2 other copyright infringement suits, pro se status did not weigh in his favor 
· Legal issue not particularly complex & experience indicates Jones knew what would have been required
· Jones’s opposition alleging fraud and perjury stated “Your Honor, you may want to ask Joseph Johnson if he has a mental problem...” and that attorney and πs used trickery and were being disrespectful “and in many cases their behavior is tolerated by a percentage of the judges in our judicial system, including the local parish and federal judges in the state of Louisiana.”
· Abusive language towards opposing counsel and courts is a form of harassment prohibited by Rule 11
· Court found Jones did not conduct a reasonable factual inquiry and filed motions for an improper purpose.  Rule 11 sanctions appropriate for attorney’s fees and costs related to Jones’s filings and enjoined Jones from filing any paper related to case until sanctions paid in full and barred from asserting new argument or defense on claimed ownership interest in copyright at issue.  
· Jones later tried to appeal to the 5th circuit.  Dismissed appeal b/c SJ was interlocutory—ct still had to try infringement and SJ exceptions did not apply.  Ruling did not completely dispose of claims b/w some but not all parties.  Collateral order doctrine did not apply b/c ruling did not dispose of important issue unconnected w/ merits such that denying immediate appeal would render appellate review inadequate. Denied cert by SCOTUS. 

9) Cross-motions for Summary Judgment
· When π and ∆ seek SJ
· Sometimes, parties agree on all critical underlying facts but disagree as to their legal consequences (ex: challenging constitutionality of government action—no dispute as to material facts, just as to validity of challenged law or conduct—so court can grant SJ for whichever party entitled to win constitutional issue)
· Or cross-motions can deal w/ entirely different issues such that court grants neither and case goes to trial

10) Summary Judgment Sua Sponte
· Federal courts posses the power to enter SJ on their own initiative so long as the losing party was on notice and reasonable time to respond
· Courts are reluctant to invoke this authority b/c of potential unfairness
· Improper to invoke if the party against whom judgment was entered lacked a fair opportunity to engage in discovery or present relevant evidence
· Authority may be invoked 
· Even if none of the parties has moved for SJ
· To grant SJ for the moving party on grounds movant did not invoke
· One party moves for SJ but court concludes that SJ should be entered against, rather than in favor of, the movant (but court has to give that party notice it is contemplating this and a chance to respond = modern approach, dif than Goldstein)
· Goldstein v. Fidelity and Guaranty Insurance Underwriters, Inc. (7th Cir. – 1996): π had an insurance policy w/ ∆ covering 10 properties.  Switched account to new agency.  During renewal process, new agency asked ∆ to charge lower premium for four interconnected buildings on Diversey b/c sprinkler system was being restored.  Π paid premium to agency but agency did not send it for over a month so coverage kicked in before policy was issued.  In the meantime, property was covered under terms of a binder, which contained a waiver of ∆’s sprinkler provision so π did not have to maintain automatic sprinkler system as a condition of coverage, although under the actual policy he did.  During that time, fire broke out.  ∆ suspected arson and was unaware of waiver.  Π requested advance on claim and ∆ paid $20K, then issued 2nd advance check for $100K.  After ∆ finally discovered the waiver, dropped arson defense and covered loss.  Total paid out was over $700K.  ∆ held $391K b/c provision required property actually be repaired or replaced as precondition to payment, which π did not do.  Π rec’d copy of letter from ∆ warning future fire would not be covered unless sprinkler system was operational.  Then 2nd fire ignited and destroyed remaining property.  ∆ denied claim.  Π demanded the $391K holdback in a letter, then sold the vacant land for over $1 mil.  A month later, π filed 4-count complaint against ∆ in state court.  ∆ removed to federal court and after a year’s worth of discovery, π filed MSJ.  DC entered SJ sua sponte in favor of ∆ on all counts.  Π appealed.  7th circuit affirmed on all counts.
· Count 1: ∆ was estopped from enforcing protective safeguards endorsement of insurance policy (sprinkler provision) so had to pay for 2nd fire
· Π did not show that b/c ∆ was charging lower rate he was misled and relied on representation to his detriment.  He was expressly informed before 2nd fire that property wouldn’t be covered if he didn’t comply. 
· Π did not show that b/c ∆ did not advance more $ on 1st claim he could not afford sprinkler system—he couldn’t b/c it wasn’t ∆’s responsibility to ensure his solvency and had no such obligation (plus advanced $120K)
· Π complied w/in 30 days after legitimate and reasonable disputes no longer existed as to cause of fire, applicability of waiver & value of loss
· Count 2: breach of K by denying 2nd claim
· Terms of K were clear, property would not be covered if sprinkler system was not operational—it wasn’t, no breach of K
· Count 3: breach of K by not paying holdback on fire #1
· Policy provided that ∆ would not pay depreciation holdback until the lost or damaged property is actually repaired or replaced and unless repairs are made as soon as reasonably possible after the loss.  Π never repaired or replaced, holdback was proper
· Count 4: costs and attorney’s fees under IL Insurance Code for vexatiously and unreasonably delaying payment for 1st claim
· w/in discretion of DC and only disturbed upon finding that discretion was abused--∆ made payment w/in 30 days of reaching agreement as to loss so paid w/in contractual period and DC finding was correct

IX) Motion for Judgment as a Matter of Law
· If the party w/ the burden of proof at trial fails to satisfy that burden, court may, on motion, enter a judgment for the opposing party under the same “no reasonable juror” standard applied in the context of summary judgments 
· Motion made at close of π’s case and before ∆ presents evidence = motion for a nonsuit
· Motion made at close of all the evidence = motion for a directed verdict
· Motion made after verdict has been rendered = motion for judgment notwithstanding the verdict (Judgment n.o.v. or JNOV)
· Most jxs require that party previously move for nonsuit or directed verdict on same grounds (JNOV renews previously made motion)
· All of these motions in federal court = motions for judgment as a matter of law
· Motion may be made at any time prior to submitting to jury, but only after a party has been fully heard on an issue
· If denied, may be renewed after return of jury verdict or party can move for a new trial
· Motion may be made on entire claims or defenses or just as to discrete issues
· Same standards apply to all motions: party is entitled to a judgment as a matter of law if, on the evidence finally submitted, no reasonable juror could find against that party
· Evidence must be sufficient to meet applicable standard of proof
· Judge not permitted to weigh evidence or assess witness credibility—must view in light most favorable to nonmoving party
· In a bench trial, since judge is trier of fact, the standard for granting is not the reasonable-juror standard so judge can weigh evidence and assess credibility 
· Constitutionality of motions
· 7th Amendment provides that no fact tried by a jury shall be re-examined in any court other than according to the rules of the common law
· Even in 1791 there were procedures for judges to take case away from the jury based on inadequacy of evidence, so nonsuit and directed verdict are modern day equivalents in CL
· JNOV practice was not recognized at CL but since it is simply a renewed motion, it is seen as a delayed exercise of the power to grant nonsuit or directed verdict
· So long as court does not reweigh evidence or simply second-guess jury’s judgment, all 3 types are constitutional 

A) The Rule
Rule 50.  Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling

(a) Judgment as a Matter of Law.
(1) In General.  If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.
(2) Motion.  A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury.  The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.

(b) Renewing the Motion After Trial; Alternative Motion for a New Trial.  If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion.  No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59.  In ruling on the renewed motion, the court may:
(1) allow judgment on the verdict, if the jury returned a verdict; 
(2) order a new trial; or
(3) direct the entry of judgment as a matter of law.

(c) Granting the Renewed Motion; Condition Ruling on a Motion for a New Trial.
(1) In General.  If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed.  The court must state the grounds for conditionally granting or denying the motion for a new trial.
(2) Effect of a Conditional Ruling.  Conditionally granting the motion for a new trial does not affect the judgment’s finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise.  If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.  

(d) Time for a Losing Party’s New-Trial Motion.  Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment. 

(e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal.  If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion.  If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment. 

1) Rule 50 Case Illustration
· Honaker v. Smith (7th Cir. – 2001): π filed four-count complaint against ∆ (Mayor and Fire Chief of the Village of Lovington, IL) regarding events surrounding fire, which burnt down π’s house.  At close of all the evidence in jury trial, ∆ moved for judgment as a matter of law on all claims.
· Count I (2 claims) alleged that ∆, in his official capacity as mayor & fire chief, was liable under § 1983 for setting fire & intentionally failing to properly extinguish
· Court took motion under advisement but still went to jury; awarded π $45K
· ∆ renewed motion & court entered judgment nov b/c no rational juror could have found for π 
· No evidence to support ∆ set fire (just conjecture/speculation) & even if he did, there was no evidence he did so under color of state law/related to official duties (required for all § 1983 claims)
· No evidence that fire was handled improperly (called in back up dept, every witness testified firefighters did everything they possibly could and π offered no alternative methods that could have been used)
· Counts II & III alleged that ∆ conspired w/ Thomas (member of Village gov’t & fire dept) & others to get fire and fail to extinguish in violation of §§ 1983 & 1985
· Granted motion b/c π presented insufficient evidence of conspiracy
· Count IV: ∆ liable under state law for IIED
· Granted motion b/c π presented no evidence of emotional distress other than claim he was upset (anyone would be if their house burnt down) and no evidence of medical tx or counseling following fire
· APPEAL: review is de novo & draw all inferences in favor of party against whom motion is directed. 
· Count I: Reviewed all evidence and concluded that there was insufficient evidentiary basis for a jury to find for π so JNOV after renewed motion was proper.
· Count IV: did not go to jury so judge could not have resolved any conflicts in testimony or weighed evidence, only could have determined whether there was substantial evidence to support a jury verdict either way
· IIED: (1) conduct must be truly extreme & outrageous; (2) actor must either intend that this conduct will inflict severe emotional distress or know that there is at least a high probability that it will cause severe emotional distress; (3) conduct must in fact cause severe emotional distress
· Insufficient evidence ∆ failed to properly extinguish, but was there sufficient evidence he set it purposely (now not in official capacity)?
· Setting fire to ugly houses = extreme & outrageous act (jury could find in his favor)
· Π claimed ∆ threatened to run him out of town (even tho ∆ denied, must view in favor of π) & having mayor suggest you “leave or be burned out” is likely to cause emotional trauma and is intentional or at least would know it would cause that reaction (jury could find in his favor)
· Only when distress is so severe that no reasonable man could be expected to endure it—frustration, sadness, etc. not enough but physical manifestation and medical tx are not required.  Nature of extreme & outrageous conduct can be evidence of the distress.  (this coupled w/ threat from years prior could have allowed jury to rule in his favor)
· JNOV affirmed on § 1983 claims, remanded for new trial on IIED claim
· This is why it is better practice for court to deny pre-verdict motion and permit movant to renew after jury renders unfavorable verdict (reversal of directed verdict requires new trial, reversal of JNOV requires simply reinstating jury verdict)

X) Motion for a New Trial
· State & federal courts permit a party to challenge an adverse judgment by moving for a new trial
· Rule 50 allows a party to renew a motion made for a judgment as a matter of law and include request for a new trial under Rule 59
· Under Rule 59, the standards for granting a new trial are more flexible than the “no reasonable juror” standard applicable to judgments as a matter of law and for summary judgment
· Rule 59 strictly requires a party to file motion no later than 28 days after entry of judgment but some states are more flexible and apply the “unique circumstances doctrine”
· Some states specify the grounds for which a new trial may be granted, but others and the federal rules, adopt a more general approach allowing new trials on all grounds previously recognized at common law
· Regardless of the approach, a motion for a new trial will only be granted to redress prejudicial errors (i.e., errors that affect the fundamental fairness of the trial process and that may therefore have infected the judgment) which include:
· Errors in the jury-selection process
· Erroneous evidentiary rulings
· Erroneous jury instructions
· Verdict as being against the weight of the evidence
· Excessiveness or inadequacy of the verdict
· Misconduct by the judge, jury, attorneys, parties, or witnesses
· Newly discovered evidence 
· Trial court given broad discretion in its determination but must be more than a harmless error
· Rule 61.  Harmless Error
Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order.  At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party’s substantial rights.
· Comparison to Rule 60(b):
· Rule 59 b/c only asks for a new trial or to alter/amend judgment, but Rule 60(b) asks for judgment to be voided
· Rule 60(b) gives a party one year or a “reasonable time” to file its motion, but a party only has 28 days to file under Rule 59
· Rule 60(b)(2) gives a party more time to file a Rule 59 motion if it could not have discovered new evidence w/in the 28 day time limit

A) Rule 59.  New Trial; Altering or Amending a Judgment
(a) In General.
(1) Grounds for New Trial.  The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:
(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.
(2) Further Action After a Nonjury Trial.  After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.

(b) Time to File a Motion for a New Trial.  A motion for a new trial must be filed no later than 28 days after the entry of judgment.

(c) Time to Serve Affidavits.  When a motion for a new trial is based on affidavits, they must be filed with the motion.  The opposing party has 14 days after being served to file opposing affidavits.  The court may permit reply affidavits.

(d) New Trial on the Court’s Initiative or for Reasons Not in the Motion.  No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party’s motion.  After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion.  In either event, the court must specify the reasons in its order.

(e) Motion to Alter or Amend a Judgment.  A motion to alter or amend a judgment must be filed no later than 28 days after the entry of the judgment.


B) Rule 50 & 59 Interplay
· Tesser v. Board of Education (EDNY – 2002): π filed civil rights action against her former employers alleging religious discrimination and retaliation after complaining about the perceived discrimination giving rise to relief under Title VII and NYC Human Rights Law (Admin Code).  She claimed she was not promoted to principal because she was Jewish (∆ claimed it was b/c he didn’t think she was qualified to handle responsibilities) and that once she complained, she was transferred to another school where she alleged various discriminatory employment-related actions were taken against her.  After years of pre-trial discovery and motion practice before case went to 2-week jury trial.  Π filed Rule 50 motion, judge denied.  π then renewed motion after jury entered verdict for ∆s on all counts, and filed motion for a new trial in the alternative.  Both denied.  Very detailed opinion by judge followed.
· Rule 50 Motion: heavy burden and only appropriate if no reasonable juror could find against π or find for ∆ 
· Judge cannot weigh evidence
· Must draw all inferences in favor of nonmovant
· In Title VII cases (employment and civil discrimination), ultimate burden of persuasion always remains w/ the π 
· McDonnell Douglas standard applies only at SJ phase so that π can survive SJ if she can establish a prima facie case that she was a member of a group and was denied a benefit that a person of a non-protected group received.  Burden then shifts to ∆ to show legitimate reason.  Softer standard to allow π chance to have case go to jury, but still has to prove the ultimate question to the jury.
· In considering motion notwithstanding the verdict, court does not apply that standard, only whether or not reasonable jury could have ruled against π.
· Proof of pretext + circumstantial evidence may be sufficient to prove discriminatory intent, but it does not require such a finding.  ∆s presented sufficient evidence upon which a jury could believe their proffered reasons were true and that discrimination was not a motivating factor & judge cannot assess credibility of witnesses or weigh evidence.
· State administrative findings are not preclusive on federal Title VII claims—they offer evidence but are not binding.  Jury was properly instructed on elements for finding retaliation and other evidence presented by ∆s allowed them to make a reasonable inference in favor of ∆s.
· Rule 59 Motion: may be granted when DC is convinced the jury has reached a seriously erroneous result of that the verdict is a miscarriage of justice.  Judge can weigh evidence himself and does not need to weigh in favor of the nonmoving party.
· Judge can assess witness credibility but should refrain when error claimed is solely regarding witness credibility (judge refused to set aside on this basis)
· Jury is not required to deliberate for any set length of time (judge refused to set aside b/c jury deliberated 2 hours)
· Evidentiary errors must have affected substantial rights—Rule 61 (judge refused to set aside b/c π wanted to testify after ∆s and judge wouldn’t delay trial b/c they were unavailable on first day—w/in trial judge’s discretion per Rules of Evidence; b/c π’s tax returns were not redacted so jurors saw how wealthy she was—they were instructed only to weigh tax returns as evidence of structuring award over several years so she would not be bumped to higher tax bracket w/ lump sum; and speculation by ∆ counsel were “corrected” w/ jury verdict to preclude impermissible speculation)

C. Other Mechanisms Under Rule 59
1) Remittitur: if an award of damages is deemed excessive, a court may order a new trial or, in the alternative, may condition its refusal to grant a new trial on the verdict winner’s acceptance of a reduction in the verdict
· Practice allowed in both state & federal courts
· Federal standard = shock the conscience, some states are more lenient 
· In determining whether verdict is excessive, court weighs the evidence and makes an independent determination of excessiveness, much like determining whether the verdict goes against the clear weight of the evidence
· Subject to abuse of discretion review on appeal

2) Additur: π can also file a motion for a new trial arguing size of jury verdict was insufficient and if court agrees, may either grant the motion or condition its denial on the ∆’s acceptance of a larger verdict.
· CA has upheld use of additur and ruled it does not violate the right to a jury trial under the state constitution (so have other states)
· SCOTUS has held the use of additur is generally not permitted in federal court b/c it would violate the 7th Amendment since it was not a remedy available at common law, unlike remittitur (Dimick, highly criticized but remains good law)
· Additur is available if there was an error in verdict calculation that involves a mistake of law (erroneous jury instruction, for ex—judge can condition denial of motion for a new trial on ∆’s acceptance of a verdict that would have been consistent w/ a proper jury instruction)

XI) Appellate Review
A) Basic Structure and Process
1) Trial court enters final judgment or issues an appealable order
2) Adversely affected party files a timely notice of appeal with the district court (Federal Rules of Appellate Procedure 4(a))
3) Appellant then prepares and transmits the “record on appeal” (typically consists of filings, relevant portions of transcript, docket entries and appellee can help participate in preparing the record) (Rules 10-11)
4) Clerk of court of appeals “dockets” the appeal and on receipt of the record “files” the record (Rule 12)
5) Appellant and appellee files briefs pursuant to specific rules of form, substance and timing (Rules 28, 31)
6) Clerk schedules oral argument before 3-person panel (Rule 34)
7) Court of appeals issues an opinion on which the clerk enters a judgment (Rule 36)
8) Losing party may seek discretionary rehearing before the panel or before the entire court (en banc) (Rules 35, 40) (sanctions can be imposed for frivolous filing under Rule 38)
9) Party dissatisfied with decision from court of appeals can petition SCOTUS for review under 28 U.S.C. § 1254


§ 1254.  Court of Appeals; Certiorari; Certified Questions
Cases in the courts of appeals may be reviewed by the Supreme Court by the following methods:
(1) By writ of certiorari granted upon petition of any party to any civil or criminal case, before or after rendition of judgment or decree;
(2) By certification at any time by a court of appeals of any question of law in any civil or criminal case as to which instructions are desired, and upon such certification the Supreme Court may give binding instructions or require the entire record to be sent up for decision of the entire matter in controversy.

· Matters subject to review on appeal are generally limited to issues that were raised and either expressly or implicitly “passed upon below” 
· Purpose: promote judicial efficiency by 
· Ensuring trial court has an opportunity to correct any errors prior to entry of its decision and 
· Providing a full record of the issue for appellate consideration
· Discretionary exceptions (like miscarriage of justice) are rare
· Issue not raised or passed on below will be deemed waived 
· Harmless errors (those that have no discernible effect on outcome of case) will not be reviewed, but whether or not an issue is harmless can be issue for appeal

B) Timing: Final Decisions
1) §1291.  Final Decisions of District Courts
The court of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdiction of appeals from all final decisions of the district courts of the United States, the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, except where a direct review may be had in the Supreme Court.  The jurisdiction of the United States Court of Appeals for the Federal Circuit shall be limited to the jurisdiction described in 1292(c) and (d) and 1295 of this title.
· Primary vehicle through which to invoke federal court of appeals’ jx = § 1291

(a) Three Approaches to Finality
· Terminates litigation in the sense of a final judgment (general rule)
· Order falls w/in the collateral-order doctrine (narrow alternative)
· Order surrenders jx to a state court (narrow alternative)
· Concept of finality is pragmatic, not rigid adherence, but pragmatism heavily informed by strong policy against piecemeal appeals 

(b) Definitions
· Final decision = conclusively resolves some important aspect of a case, which usually results in the litigation’s termination
· Catlin v. United States (Sup. Ct. – 1945): final decision is one that “ends the litigation on the merits and leaves nothing for the court to do but execute the judgment.”
· Promotes efficiency by avoiding piecemeal appeals and trial process’s inevitable delay and disruption
· Avoids premature and unnecessary appellate consideration of orders that may become moot during the course of proceedings or revised by DC as proceedings unfold
· Final judgment = formal order that terminates the litigation and awards judgment to one of the parties
· Interlocutory order = intermediate ruling that doesn’t terminate the litigation but might have an effect on or merge into final judgment
· Ex: ruling on the admissibility of evidence
· Interlocutory orders may be reviewed when they are merged into a subsequent final decision (presumably because it affects the merits of the case) or under statutory provision (like § 1292) 

2) Collateral Order Doctrine
· Permits appeals from judgments that are not technically final under § 1291
· Not an exception to § 1291, there are NO EXCEPTIONS TO § 1291 (just like there are no exceptions to § 1331)
· Elements
· Conclusive (yes or no)
· Important (in context of case and to federal system as a whole) and separate from the merits (independent of cause/not leading to final judgment)
· Not effectively reviewable on appeal (practically shouldn’t be reviewed later, although technically it can be, b/c won’t be effective review)

(a) Cohen v. Beneficial Industrial Loan Corp. (Sup. Ct. – 1949): π filed shareholder/stockholder derivative suit against ∆ based on potential violation of NJ law.  Alleged ∆ engaged in conspiracy to enrich themselves at the expense of the corporation (mismanagement, fraud, waste & diversion of corporate assets).  During trial, NJ passed law giving corps defending these types of suits the right to require p to post bond w/ court for costs incurred in defending the suit in case π were to be unsuccessful.  
· Diversity case, filed in federal court, applying NJ state law, but DC court held that Rule 23 governed the class action stockholder derivative suit and did not require π to post a bond.  ∆ appealed invoking the Erie Doctrine.  Court of appeals reversed.  Π then sought review & SCOTUS granted cert.
· Order was not “final” in that it did not terminate the litigation, but SCOTUS held it was appealable.
· SCOTUS cannot have jx under § 1254 unless court of appeals had jx under § 1291, which is dependent upon district court having had proper SMJ under § 1331, 1332 or 1367 (SMJ layered, each level derivative of the last)
· DC had SMJ under § 1331 (cases created by federal law or including a federal ingredient = “arising under”)
· Court of Appeals had SMJ under § 1291 and collateral order doctrine
· Decision was conclusively decided: “No” application of new NJ law, so “final” for purposes of case
· Separate from the merits: this decision will not lead to final resolution of the case 
· Important: in the context of the case, the decision denies ∆s a key state protection statute designed to provide
· As a practical matter, it is unreviewable (although technically reviewable), b/c bond is only effective if ∆s can require π to post it at the beginning, since its purpose is to prevent frivolous suits against corporations
· Therefore, must be decided now.  On the merits, SCOTUS held DC was required to apply forum state’s security-for-expenses requirement.

(b) Mohawk Industries, Inc. v. Carpenter (Sup. Ct. – 2009): Carpenter was employed as supervisor by Mohawk and sent email to HR dept informing that company was employing undocumented immigrants.  Unbeknownst to him, M was involved in class-action litigation (Williams case) and accused of conspiring to drive down wages of legal employees by knowingly hiring undocumented workers.  M had C meet w/ company’s attorney in Williams case who allegedly pressured C to recant his statements.  He refused and claims this is why M fired him.  C filed complaint alleging he was terminated in violation of § 1985 (conspiracy to interfere w/ civil rights) and various GA laws.  After Williams πs learned of C’s complaint, they sought evidentiary hearing to explore C’s allegations.  M responded to their motion claiming C engaged in misconduct by attempting to have them hire undocumented worker and they commenced investigation immediately, retained counsel who interviewed him and then decided to terminate him for violating policy and immigration law.  C filed MTC M to produce info re: his meeting w/ company attorney and company’s termination decision.  M claimed attorney-client privilege but DC ordered MTC disclosure after concluding M implicitly waived privilege in Williams case.  Court declined to certify order for interlocutory appeal (§ 1292(b)) but stayed case to allow M to explore other avenues to appeal like petition for mandamus or collateral order doctrine.
· M appeals under § 1291, Court of Appeals (11th Circuit) dismisses for lack of SMJ under § 1291, holding DC’s ruling did not qualify under Cohen test b/c “a discovery order that implicates the a-c privilege can be adequately reviewed on appeal form a final judgment” (didn’t meet 3rd element).  Also rejected mandamus petition b/c no clear usurpation of power or abuse of discretion by DC (M did not appeal this further).
· SCOTUS granted cert and repeats Cohen formula, focusing on 3rd element and adding less litigant-friendly definition to “important” which makes it harder to satisfy.  Court holds that collateral order appeals are not necessary to ensure effective review of orders adverse to the attorney-client privilege (review of pretrial discovery orders are generally denied) b/c effective appellate review can be had by other means
· § 1291 given practical rather than technical construction but never allowed to swallow general rule that party is entitled to a single appeal, to be deferred until final judgment has been entered
· Important does not mean important in the abstract; rather that justification for immediate appeal must be sufficiently strong to overcome usual benefits of deferring appeal until litigation concludes
· Therefore, must be “effectively unreviewable,” which requires making a judgment about the value of the interests that would be lost through rigorous application of a final judgment requirement (i.e. determining whether order involves “important questions separate from the merits”—important in the sense that it is important to the federal system as a whole)
· Ruling that may burden litigants in ways that are only imperfectly reparable by appellate reversal of a final order is not enough
· Must be that delaying review until entry of final judgment would imperil a substantial public interest or some particular value of a high order
· Focus is on entire category of claims not whether a particular injustice might be averted in the instant case
· A-C privilege is very important, but if error is harmful, adverse judgment can be vacated and remanded for new trial w/o protected material, certified interlocutory appeal (§ 1292(b)), writ of mandamus, or if really important, risk sanctions or contempt so as not to disclose info and then have those orders reviewed.  
· Court does not buy M’s argument that this will cause clients to hesitate to confide in attorneys and therefore significantly damage the privilege b/c it is unlikely to happen often since rulings on privilege involve routine application of settled legal principles and unlikely to be reversed on appeal since they rest on factual determinations for which appellate deference is the norm
· Court doesn’t analyze other elements since Court of Appeals found it failed on 3rd element, but order was conclusive (judge decided privilege was waived) although it did not terminate litigation (not final in that regard).  
· Arguments for both sides as to whether it was separate from the merits.  Allowing party to discover material that is relevant or could lead to relevant evidence is part of discovery so not separate from claim, but can argue that because the underlying issue relates to privilege, it is really answering an abstract question that has nothing to do with the merits of the claim.

3) Surrender of Jx to State Court
· Quackenbush v. Allstate Insurance Co. (Sup. Ct. – 1996): CA Insurance Commissioner (Quackenbush), as trustee for insolvent insurance company, filed action in state court against reinsurer (Allstate) to recover reinsurance proceeds due the insolvent company under tort law and contract theories (damages).  ∆ removed case to federal court on diversity jx grounds and π filed motion to remand arguing that under Burford v. Sun DC should abstain from interfering w/ what was in essence part of a state regulatory scheme pertaining to insurance company’s insolvency.
· Burford Doctrine = abstention doctrine allowing federal court to decline to exercise jx over §1331 or 1332 claims—usually the latter, under very narrow circumstances, namely when the state has a unified administrative system for adjudicating this type of claim so as to avoid inconsistent results, but only when relief sought is equitable or discretionary
· DC remanded case and ∆ filed immediate appeal under § 1291 
· 9th circuit exercised jx over appeal and held that Burford abstention was inapplicable in a suit for damages (not equitable or discretionary relief) so vacated remand order.  
· SCOTUS granted cert to consider whether 9th circuit had jx to hear appeal under § 1291 and if 28 U.S.C. § 1447(d) barred appeal.
· § 1447(d) must be read w/ 1447(c): an order remanding a case to the state court from which it was removed based on absence of SMJ or some defect in removal process is not reviewable on appeal
· The case was not remanded for lack of SMJ or defect in removal process
· Case was remanded based upon judge-made doctrine so no bar to appeal
· 9th circuit had jx over appeal under § 1291 b/c Collateral Order Doctrine satisfied
· Conclusive on the issue b/c remanding is the practical equivalent of dismissing the case (“put litigants effectively out of court” when court surrenders jx to a state court)
· Important issue separate from the merits: Burford Doctrine is important to state relationships w/ federal system b/c and it amounts to a refusal to adjudicate case in federal court, speaks nothing of the merits
· Effective unreviewable b/c you’re out of federal court so can’t get any appeal, would have to go to state court and then federal court has to honor state court judgments as a matter of res judicata
· NOTE: Quackenbush would not likely apply to discovery order that effectively put a π out of court by making proof of her case impossible since order itself would not operate as a “surrender” of jx

4) Appealability Under State Law
· Most states follow the federal model 
· CA: party may appeal from a “judgment” (Cal. Civ. Proc. Code § 904.1(a)(1)) has been interpreted as imposing what is in essence a final-decision rule that includes a modified version of the collateral-order doctrine.
· A few states have adopted a more flexible approach (ex: NC)
· In NY, a wide array of judgments and interlocutory orders are immediately appealable

A) Statutory Exceptions to the Final Decision Rule
· There are three major Congressional exceptions to the “final” rule (others include bankruptcy and admiralty proceedings)

1) Interlocutory Appeal of Injunctions Under § 1292(a)(1)
· § 1292.  Interlocutory Decisions
(a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of appeals from:
(1) Interlocutory orders of the district courts of the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the judges thereof, granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where a direct review may be had in the Supreme Court.

· “Continuing” has no practical effect b/c if a court enters an order continuing an injunction, it has refused to dissolve it
· (c) and (d) are specialized cases that go to the appellate circuit

· Injunction = judicial order designed to provide some or all of the relief sought in the underlying litigation and that requires a party, under compulsion of contempt, to do or refrain from doing some specified act.

· Permanent Injunction: entered as part of a final judgment (may be appealable under final-decision rule, in which case § 1292(a)(1) is superfluous)

· Preliminary Injunction (aka pendente lite): entered before entry of a final judgment (§ 1292(a)(1) provides proper vehicle for appeal—and most frequent use)
· Usually issued after only a brief hearing
· The question of its “permanence” gets reserved for a more complete consideration of the merits
· Party must file motion for an injunction (or modification or dissolution of one) and must show a substantial likelihood of success on the merits such that the balance of equities, including public interest, favors issuing injunction and that refusal to grant would lead to irreparable injury.
· Purpose of allowing immediate appeal = prevent potential harm if party is required to await a final judgment (either granting or refusing to grant)
· Appeal as of right, not discretionary
· Carson v. American Brands, Inc. (Sup. Ct. – 1981): Petitioners representing class of present and former black seasonal employees and applicants for employment at Richmond Leaf Department of the American Tobacco Co. brought suit in EDVA under 42 U.S.C. § 1981 and Title VII alleging discrimination in hiring, promotion, transfer, and training opportunities and seeking declaratory judgment, preliminary and permanent injunctive relief and monetary damages.  Class was certified and after extensive discovery parties negotiated settlement and moved court to enter proposed consent decree which required giving hiring and seniority preferences to black employees and to fill 1/3 of all supervisory positions in the Richmond Leaf Dept. with qualified blacks, and expressly denying any violation of equal employment law.  
· DC: refused to enter b/c giving preferential tx to a group on the basis of race absent a showing of past or present discrimination would violate Title VII and the Constitution and even if there had been a showing, decree would be illegal b/c it would extend relief to all future black employees, not just actual victims of alleged discrimination.  
· Class appealed and 4th Circuit CA, en banc, believing DC’s denial to enter the consent order did not qualify for appeal under § 1292(a)(1), and refused to hear appeal (not a final order, just meant case would be tried; and not a collateral order b/c it is tied to merits of the claim)
· SCOTUS granted cert and held order was appealable under § 1292(a)(1) b/c DC’s declining to enter the order had the practical effect of refusing an injunction which could only be effectually challenged by immediate appeal to avoid possibility of serious, perhaps irreparable, harm
· Proposed decree would have permanently enjoined respondents from discriminating against black employees at the RLD (prospective relief was the core of the settlement)
· If not entered, petitioners might lose their opportunity to settle their case on the negotiated terms, which could be a serious, perhaps irreparable, consequence
· Distinguished from Switzerland Cheese Assn., Inc. v. E. Horne’s Market, Inc. (Sup Ct. – 1966) where denial of MSJ including permanent injunction was not appealable b/c petitioners did not show the order might cause them irreparable consequences if not immediately reviewed since they could have obtained permanent injunctive relief after trial
· Distinguished from Gardner v. Westinghouse Broadcasting Co., (Sup. Ct. – 1978) where denial of motion for class certification in Title VII sex discrimination suit seeking permanent injunction was not appealable b/c petitioner had not filed a motion for preliminary injunction and not alleged that denial would cause irreparable harm.
· Petitioners asserted in their complaint that they would suffer irreparable injury unless they obtained injunctive relief ASAP, but they cannot obtain that relief until the decree or final judgment is entered, so refusal might cause them more delay and more harm (weaker argument than losing right to settle on their own terms b/c facts did not show discrimination was actually happening—expressly denied in consent decree)

· Note: majority of circuits do not require party to show that immediate appeal is necessary to avoid a  “serious, perhaps irreparable, consequence” when DC expressly grants or denies and injunction (as opposed to implied injunction as in Carson) since party must show irreparable harm when moving for express preliminary injunction which makes the right to appeal automatic
· The Carson expansion of § 1292(a)(1) only applies when a decision about an injunction has been implied since the right to appeal is not automatic

· Note: orders that pertain only to the judicial management of an action are not treated as injunctions under § 1292(a)(1) even if they order a party to take or refrain from taking some particular action.
· Ex: orders pertaining to discovery, transfer of venue, conduct of trial and remands
· Temporary restraining orders are also generally not treated as injunctions for purposes of interlocutory appeal

2) Appeal of Certified Questions Under § 1292(b)
· § 1292.  Interlocutory Decisions
(b) When a district judge, in making in a civil action an order not otherwise appealable under this section, shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation, he shall so state in writing in such an order.  The Court of Appeals which would have jurisdiction of an appeal of such action may thereupon, in its discretion, permit an appeal to be taken from such order, if application is made to it within ten days after the entry of the order: Provided, however, That application for an appeal hereunder shall not stay proceedings in the district court unless the district judge or the Court of Appeals or a judge thereof shall so order.   

· Four Elements:
· Question of law that is;
· Controlling
· Contestable (DC has ruled one way, but could have reasonably ruled the other way); and of which 
· Resolution will speed up litigation (probably terminate it)

· Other requirements: 
· File motion in timely manner w/ DC (and convince DC elements are met)
· Once order has been issued, certification must be filed w/ CA in 10 days
· Then have to convince CA that elements are met

· Appeals under §1292(b) can address a wide array of orders that don’t satisfy § 1291 or 1292(a)(1), including orders relating to discovery, transfer of venue, admissibility of evidence, joinder of parties and claims, denials of MTD for lack of PJx, SMJx or venue, denials for MTD for failure to state a claim or for SJ.
· Trick is convincing DC and CA, both with almost unlimited discretion to deny certification, to permit such an appeal (i.e., success is rare)
· Although language in the statute does not require such a narrow interpretation, and it seems like § 1292(b) was designed to ameliorate some harsh and inefficient consequences of the final decision rule, some appellate courts have limited its application to big or exceptional cases in which an immediate appeal may avoid protracted and expensive litigation.

· Ahrenholz v. Board of Trustees of the University of Illinois (7th Cir – 2000): in a suit against university officials by former employee of public university who alleged he was terminated for exercising 1st Amendment right of free speech, DC denied SJ for ∆s on the ground that π had made out a prima facie case of retaliation.  Judge then certified denial for an immediate appeal under § 1292(b), reciting statutory standard but failing to explain how criteria were satisfied except for the last element that if ∆s were entitled to SJ, granting now would bring suit to immediate end.  ∆s petition for appeal to 7th Circuit just reargued case for SJ and did not address § 1292(b) criteria either.
· Posner, writing for the court, states the criteria are conjunctive, not disjunctive and that federal scheme does not provide for an immediate appeal solely on the ground that it may advance proceedings in DC
· Formally, appeal from grant or denial of SJ presents a question of law: whether opponent of the motion has raised a genuine issue of material fact
· If dispositive, it is controlling
· And often there is room for difference of opinion
· But this would allow for immediate appeal of every case in which SJ was denied on a nonobvious ground, which is not the purpose of § 1292(b) b/c denial of SJ is an example of an interlocutory order that is normally not appealable
· Believes purpose of § 1292(b) was that if case turned on a pure “question of law,” it would be something the CA could decide quickly and cleanly w/o having to study the record, so should be able to do so w/o having to wait until the end of the case
· Believes question of law under § 1292(b) refers to the meaning of a statutory or constitutional provision, regulation, or common law doctrine (not whether party opposing SJ raised a genuine issue of material fact)—i.e. pure question of law (not mixed question of law and fact)
· Court had recently denied appeal re: question of the meaning of a contract b/c, though technically a question of law, there was no other evidence besides written K itself and that is not what framers of § 1292(b) had in mind Downey v. State Farm Fire & Casualty Co. (7th Cir – 2000).
· Court recently taken appeal in United Airlines, Inc. v. Mesa Airlines, Inc. (7th Cir – 2000) to decide whether federal law preempts state business tort law in suits b/w air carriers over routes and rates of service b/c it was an “abstract issue of law” that controlled case and would head off protracted, costly litigation that could be determined w/o trial record

· Note: Example of pure question of law on SJ would be whether SJ needed to be determined under clear and convincing or preponderance of evidence standard b/c CA could answer quickly and remand back to DC w/o having to apply law to facts

3) Appeal Under § 1651(a) All Writs Act
· § 1651.  Writs
(a) The Supreme Court and all courts established by Act of Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law.
(b) An alternative writ or rule nisi may be issued by a justice or judge of a court which has jurisdiction.

· § 1651 (All Writs Act) gives federal courts the authority to issue both types of writs
· Writ of mandamus: commands an officer of the government, including a judge of an inferior court, to undertake some specified action, usually a nondiscretionary duty.
· Writ of prohibition: orders an official or judge to refrain or desist from taking a specified action.
· Some state systems, like CA, allow fairly generous use of these writs
· In federal court, these are extraordinary writs

(a) Unsuccessful Petitions
· Will v. United States (Sup. Ct. – 1967): ∆ in a criminal tax evasion case pending before petitioner, Judge Will, in NDIL filed motion for a BOP containing 30 requests.  Government resisted many, but Judge Will ordered government to provide info requested in #25 (oral statements of ∆ relief upon by government to support charge in the indictment, including times and places they were made, whether witnesses to statements were gov’t agents and whether any transcripts of memoranda of statements had been prepared by witnesses and given to gov’t).  US Attorney refused to comply on grounds that #25 constituted demand for a list of prosecution witnesses petitioner had no power to require under Fed. Rules of Crim. Pro.  
· Judge Will wanted to dismiss indictments against ∆ but before he entered dismissal order, gov’t sought and obtained ex parte stay from 7th Circuit, which also granted leave to file a petition for writ of mandamus and issued a rule to S/C why Judge Will should not be compelled to strike #25 from his BOP order.  
· 7th Circuit first denied writ.  Then gov’t petitioned for reconsideration and w/o taking new briefs or hearing oral argument, reversed itself and w/o opinion issued writ of mandamus directing Judge Will to vacate order.
· SCOTUS vacated writ & remanded to CA 
· Only exceptional circumstances amounting to a judicial usurpation of power justify a writ
· Interference w/ foreign relations of US
· Federal-state relations
· Lower court refuses to follow higher court’s mandate
· Lower court has engaged in pattern of abusing federal rules
· Appeals, esp. by gov’t, in criminal cases threaten to offend policies behind double-jeopardy prohibition 
· Gov’t appeal in federal courts has been limited by Congress to narrow categories of orders terminating prosecution & Criminal Appeals Act is strictly construed against gov’t right of appeal 
· Mandamus may be used as a substitute for appeal of procedural orders in a criminal case when the trial court’s order has the effect of a dismissal (i.e., totally deprived government of right to initiate prosecution)
· Trial courts have broad discretion to direct filing of BOP & it is not uncommon for gov’t to be required to disclose names of potential witnesses in a BOP where it is necessary or useful in ∆’s preparation for trial
· Gov’t asserted that Judge Will had deliberately adopted a general policy of requiring disclosure w/o requiring showing of need by ∆ and that only in cases of treason or other capital offenses is gov’t required to disclose witness list in advance of trial w/o compelling justification (cited La Buy and other cases wherein SCOTUS had approved use of mandamus to police compliance w/ procedural rules in civil cases)
· SCOTUS does not say whether it is making a more stringent standard for criminal cases but says there is no evidence on the record Judge Will did anything more than exercise discretion, and if he was wrong, error still doesn’t justify interlocutory appeal.
· Party seeking mandamus has the burden of showing that its right to issuance of the writ is clear and indisputable
· Judge Will determined that it was immaterial under #25 whether gov’t actually planned to call any of the witnesses during trial and excused gov’t from answering #29(a) which was so broad as to constitute demand for witness list—plus, in opinion accompanying original order, Judge Will said he would narrow order if gov’t could show that disclosure would involve physical risks to individuals or prejudice gov’t in ability to produce evidence (which it didn’t)
· Gov’t also did not show pattern of intent to disregard the rules & w/o opinion from 7th circuit, SCOTUS has no idea what kind of a history Judge Will might have so it’s issuance of mandamus is basically an abdication of its own supervisory functions upon which gov’t tried to justify issuance of writ as a corrective measure (plus SCOTUS has nothing to review from 7th Cir!)
· Brennan, concurring, suggests that finality, while relevant to the right of appeal, is not determinative of the question when to issue mandamus.

· Silver Sage Partners, Ltd. v. United States District Court (9th Cir. – 1998): Silver Sage petitioned 9th circuit for a writ of mandamus after DC entered order awarding City of Desert Hot Springs and other ∆s a new trial on the issue of damages and set aside jury verdict of $3,049,439.  9th circuit takes appeal under § 1651(a) and denies petition. 
· Writ has traditionally been used in federal courts only to confine an inferior court to a lawful exercise of its prescribed jx or to compel it to exercise its authority it is its duty to do so
· Petitioner must satisfy burden of showing that its right to issuance of the writ is clear and indisputable
· 9th circuit uses 5 additional guidelines (none are determinative and not all 5 need to be satisfied)—“Bauman Guidelines”
· Party seeking writ has no other adequate means, such as a direct appeal, to attain relief he/she desires
· Petitioner will be damaged or prejudiced in a way not correctable on appeal (closely related to 1st)
· DC’s order is clearly erroneous as a matter of law
· DC’s order is an oft-repeated error, or manifests a persistent disregard of the federal rules
· DC’s order raises new and important problems, or issues of law of first impression
· TC issuing a new trial will rarely, if ever, justify issuing writ of mandamus and this case is no exception to the general rule
· Order granting new trial and remittitur are fully reviewable on appeal, so there are adequate means to seek relief desired by Silver Sage
· Order was based on legally sufficient issues of causality, insufficient evidence, and failure to mitigate so SS failed to show any of those grounds were erroneous (and if they were, they are correctable on appeal)
· No evidence that this was an oft-repeated error or that court refused to hear SS on the merits of the new trial order
· Granting a new trial doesn’t raise new and important problems or issues of law of first impression 
· SUBSEQUENT HISTORY: case remanded, new jury awarded SS $1 in nominal damages.  SS appealed from final judgment and 9th circuit ruled that original verdict be reinstated since it was not against the clear weight of the evidence.  As promised, final-judgment rule did not prevent review of the new trial order.

(b) Successful Petitions
· Mallard v. United States District Court (Sup. Ct. – 1989): DC’s ordered attorney to represent an indigent ∆ in a civil rights suit pursuant to a statute that gave federal courts the power to request an attorney to undertake such representation.  Attorney claimed lack of litigation experience and asked to be relieved but DC refused.  Court of Appeals denied writ but SCOTUS said review was appropriate and, on the merits, ruled that statute did not permit DC’s order so issued writ of mandamus.  
· Party may proceed by writ when a court of appeals remands a case to the DC and the DC refuses to comply w/ mandate issued by appellate court (several cases cited for this proposition)
· State trial courts, esp. in the context of challenges to court’s assertion of PJx
· In CA, if state trial court denies a MTQ service of summons, ∆ must immediately file for a writ of mandamus to change the ruling b/c if ∆ files a pleading & defends on merits, it cant appeal PJx after the entry of a final judgment b/c issue will be deemed waived—unlike in federal system (Burger King)

4) Appeal of Certified Order Under Rule 54(b)
· Rule 54.  Judgment; Costs
(b) Judgment on Multiple Claims or Involving Multiple Parties.  When an action presents more than one claim for relief—whether as a claim, counterclaim, crossclaim, or third-party claim—or when multiple parties are involved, the court may direct entry of a final judgment as to one or more, but fewer than all, claims or parties only if the court expressly determines that there is no just reason for delay.  Otherwise, any order or other decision, however designated, that adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the action as to any of the claims or parties and may be revised at any time before the entry of a judgment adjudicating all the claims and all the parties’ rights and liabilities.  
· Variation on the § 1292(a)-(b) consideration that judicial efficiency and fairness to the parties may be better promoted by permitting an interlocutory appeal
· Does not alter rules of finality other than to provide special relief in cases involving multiple claims or parties

· Two Requirements of DC in Certification Process
· Make an express determination that there is no just reason for delaying appeal of that order
· Purpose: assure that resolved matters are separable from what remains to be decided so that appellate court will not have to decide same issues more than once
· Direct entry of a final judgment on the order in accord w/ Rule 58
· Failure to satisfy = appeal dismissed
· Dismissal does not preclude resort to appeal under collateral-order doctrine or § 1292(a) or (b)

· Order certified under Rule 54(b) must be one that would have been treated as a final decision if there had been no other claims or parties involved in the suit 
· Claim = series of operative facts giving rise to one or more rights of action
· Multiple rights of action do not qualify as multiple claims
· Therefore, resolution of less than all of the rights of action arising from a set of facts is not a separate claim 
· Ex: π sues ∆ for negligence, breach of warranty & products liability all arising from same set of facts.  Court resolves warranty.  Order does not count as a separate resolution of claim and is not final or certifiable under Rule 54(b)
· Possible Separate Claims
· π’s claim & ∆’s counterclaim 
· Claims of 2 πs against 1 ∆ unless it is a jointly held claim
· Ex: two people injured in accident file claims against same ∆; claims are separate unless they were married and both owned car
· Claims against multiple ∆s unless π seeks to impose joint liability 
· § 1367 claims that are truly unrelated claims dealing w/ different sets of operative facts 

· Some courts have held that rights of action arising out of the same set of operative facts can be treated as separate if the rights are not mutually exclusive (i.e. you can get damages for both) or if they are somehow factually distinct (Ides thinks this is wrong b/c it’s too hard to know when rights are distinct enough, but 7th circuit follows this approach in Olympia)
· Olympia Hotels Corp. v. Johnson Wax Development Corp. (7th Cir. – 1990): ∆ established Racine Hotel Partners to create a first-class hotel and hired π, a hotel management firm, to build and operate the hotel.  K had a 25-year term and provided that π would have complete control over the hotel (since Racine’s principals had no experience in hotel business) and would use best efforts to make hotel successful.  Hotel was built and was unsuccessful after several years of operation.  ∆ gave π written notice of default complaining π had not used best efforts and that π had reimbursed itself out of hotel’s revenues for expenses not actually incurred in hotel’s operation.  
· π filed suit for breach of K and later amended complaint to add conspiracy in violation of WI law.  ∆ filed compulsory counterclaims for breach of K & fraud in the inducement under WI law and violations of federal RICO statute.  
· Judge severed all counterclaims except for Racine’s breach of K b/c they were filed less than 2 weeks before trial.  As of appeal, they were still pending w/o trial date set.  
· At the close of all the evidence in trial on π’s claims and ∆’s breach of K claim, judge directed verdict for π on Racine’s breach of K counterclaim and for Racine on π’s civil conspiracy claim.  Jury awarded π $1.2 million in damages.  Judge entered judgment for that amount under Rule 54(b).  Racine appealed (esp. b/c wanted to argue fraud in the inducement as defense to π’s breach of K).  Olympia cross-appealed from the dismissal of civil conspiracy claim.
· Rule 54(b) allows DC to make immediately appealable final judgments disposing of one or more claims even tho other claims remain pending in DC so that suit as a whole has not been finally disposed of by that court.
· Claims tried = π’s breach of K, ∆’s breach of K (judgment for π) and ∆’s civil conspiracy (dismissed)
· Concern parties’ conduct after K was signed and hotel was built and operational
· Claims remaining: ∆’s claims for fraud in the inducement & RICO violations, filed as counterclaims 
· Concern promises π alleged to have made when K was being negotiated, but obviously closely related otherwise they wouldn’t have been compulsory counterclaims 
· The fact that one claim appears in complaint & the other in counterclaim does not make them separate for purposes of Rule 54(b)
· The only facts that overlap b/w claims are those that are not in dispute so court felt it was ok to exercise jx over the appeal & cross-appeal b/c if counterclaims were eventually tried and judgment appealed, it would not have to analyze same facts again.
· If claims involved some, but not complete, factual overlap b/w nominally separate claims, DC can use discretion as to whether those retained and those certified for appeal are or are not separate (reviewable for abuse only)
· 7th Circuit found no abuse & compelling & pragmatic reasons to decide appeal on the merits rather than dismiss.  (Held that ∆ was entitled to a new trial on the breach of K claim).
 
B) Appellate Review
1) Standards of Review
· Standard of review = conceptual device that dictates the degree of deference a court of appeals must give to a trial court decision
· Application of different standards depends upon the nature of the issue presented vis-à-vis the respective responsibilities of the district court and the court of appeals
· Generally, if DC has the primary responsibility, standard is highly deferential and if CA has primary responsibility, no deference is required
· In theory, each category calls for a specific standard, but they often operate as mere labels for the conclusion that a particular standard ought to apply
· Ex: CA might call something a question of fact not b/c it is inherently a question of fact but b/c the standard tied to question of fact seems to be the most appropriate given the allocation of decisional responsibilities over that type of issue
· The issue on appeal can usually be easily categorized, making choice of standard simple, but when it is not, the next step is to determine the extent to which policy considerations may play a significant role in the choice 

2) Questions Involving District Court Discretion
· Case-specific managerial judgment
· Whether to grant a motion to tx venue (§ 1404(a))
· Impose sanctions (Rule 11)
· Joinder of persons needed for just adjudication (Rule 19)
· Discovery management (Rule 26)
· Consolidation of actions and separate trials (Rule 42)
· Relief from judgment or order (Rule 60)
· Standard = Abuse of Discretion 
· Highly deferential
· Basic principle = DC not reversed unless it has made an error of law or a clear error of judgment 
· Relevant factor that should have been given significant weight was not considered
· Irrelevant or improper factor is considered and given significant weight
· All proper factors, and no improper ones, are considered, but in weighting those factors, court commits clear error of judgment 
· Wrong law
· Ex: First of Michigan Bank v. Bramlet—on appeal court said DC abused its discretion b/c applied the wrong legal standard to determine whether transfer of venue was proper.  Should have been whether substantial events occurred in the district, not whether the most substantial events occurred in the district
· Wrong application of correct law (not a question of law b/c if you have the law right, you probably have choices/leeway of judgment)
· Ex: if law allows for a range of choices that are X, Y or Z, but the court picked W in applying the correct law, abuse of discretion is the proper standard b/c that was not an available option

3) Questions of Fact
· Dispute over the objective reality of the event or events in controversy
· Pure question of fact = whether or not Tiffany ran the stop sign
· However, the legal principle that applies to the finding of facts requires that one act reasonably in finding the facts b/c you can only come to a factual conclusion that is reasonably supported by the evidence
· In this way, finding a fact that no reasonable person could find = a mistake of law (this is why it’s such a confusing distinction)

(a) Factual Findings by Jury
· Standard = substantial evidence rule
· Highly deferential
· Jury’s factual findings must be upheld unless no rational juror could have so determined
· Appellate court may not reweigh evidence
· Court must assess the evidence and draw all potential inferences from it in a light most favorable to jury’s finding
· Result: pure questions of fact by jury (those that are unaffected by an erroneously applied legal standard) are rarely overturned on appeal

(b) Factual Findings by Judge
· Standard = Rule 52(a)(6)
Rule 52. Findings & Conclusions by the Court; Judgment on Partial Findings 
(a) Findings and Conclusions.
(6) Setting Aside the Findings.  Findings of fact, whether based on oral or other evidence, must not be set aside unless clearly erroneous, and the reviewing court must give due regard to the trial court’s opportunity to judge the witnesses’ credibility.
· Clearly erroneous standard is also highly deferential but less so than substantial evidence rule
· Appellate court does not have to conclude that no reasonable person could have made the factual finding at issue, rather that it is left with the definite and firm conviction that a mistake has been committed
· If DC’s account of evidence is plausible in light of the record viewed in its entirety, CA cannot reverse even though convinced it would have weighed evidence differently
· Where there are two permissible views of the evidence, factfinder’s choice b/w them cannot be clearly erroneous
· Policy: DC judge in a better position to make factual determinations b/c usually has witnesses in front of court

4) Questions of Law
· One that pertains to the legal standards under which cases are decided
· Pure question of law: in a products liability suit, does a strict liability or negligence standard apply?  What does freedom of speech mean?  
· Ex: Does Title VII require a showing of intent?
· If the range of possible answers = yes or no, there is only one correct answer
· If DC got it wrong, it applied the wrong legal principle
· On appeal, court will say what the correct law is and can either reverse and remand (usual case) or reverse and make its own determination
· Standard = de novo 
· No deference
· Appellate court applies its independent judgment in determining the meaning and content of the law
· Policy: when interpretations differ, reversal is ok b/c “three heads are better than one”

5) Mixed Questions of Law and Fact
· One in which the historical facts are admitted or established, the rule of law is undisputed, and the issue is whether the facts satisfy the statutory standard (i.e. whether the rule of law was applied correctly to the facts)
· Ex: if Tiffany ran a red light and crashed into Tammy, was Tiffany negligent?
· This requires applying the correct law to the correct facts
· If there are only two possibilities (either Tiffany was negligent or she wasn’t) then there is still a range of possibilities, but that range is only 2
· For the law to mean anything, court has to get it right 
· If the court gets it wrong, it sounds the same as just getting the law wrong
· Standard = Depends
· Some courts apply the de novo standard, on the theory that the application of the law presents a question of law
· Others adopt a sliding-scale approach that focuses on whether the question presented is predominantly one of law or fact
· Others prefer clearly erroneous standard, on the theory that questions of application are essentially fact-bound
· This is further complicated by the categorical treatment of certain mixed questions of law and fact as being questions of law (e.g., actual malice in a defamation suit) and the treatment of others as being questions of fact (e.g., negligence).

6) Applying the Standards
(a) Pullman-Standard, Inc. v. Swint (Sup. Ct. – 1982): black employees (Swint) at railroad freight car and part manufacturing company (Pullman-Standard) sued company and United Steelworkers of America (USW) alleging discrimination in violation of Title VII.  Plant was ½ black and ½ white.  Before and after unionization, plant was divided into dif operational depts.  Most depts. contained more than one job category so were racially mixed.  But, before 1965 company pursued racially discriminatory policy of job assignments so blacks only had certain types of jobs.  There were no lines of progression or promotion w/in depts, you had to transfer to dif dept to get a promotion.  Plant was unionized in the 1940s.  USW’s bargaining unit represented mostly all production and maintenance employees.  International Association of Machinists and Aerospace Workers (IAM) represented bargaining unit of five depts.  B/w 1941-1944 IAM ceded workers in its bargaining unit to USW.  Result = IAM unit became all white.  In 1954, seniority system was adopted.  Seniority was measured by length of continuous service in a particular dept.  Originally, exercised only for layoffs and hiring w/in particular depts. but in 1956, was formally recognized for promotional purposes (i.e., to get promoted, you forfeit seniority).  The workers argued the seniority system was the issue, which requires a trial on the issue of discriminatory intent to prove that the system was adopted b/c of its racially discriminatory impact (showing of disparate impact on minority group is insufficient to establish discriminatory intent)
· DC found that the differences in terms, conditions or privileges of employment resulting from the seniority system were not the result of an intention to discriminate b/c of race so satisfied requirements of § 703(h) of Civil Rights Act of 1964.  DC applied precedent that stated “the totality of the circumstances in the development and maintenance of the system is relevant” and also determined from that there were four particular factors (James factors) to determine question of discriminatory intent 
· 1: whether system operates to discourage all employees equally from transferring b/w seniority units
· System was racially neutral and applied equally to all races & ethnic groups
· Also, quantitatively neutral b/c company was about ½ black and ½ white
· 2: rationality of the departmental structure, upon which the seniority system relies, in light of the general industry practice
· Linking seniority to “departmental age” was common practice in various industries and rationally related to nature of work 
· Necessity of certain departmental divisions could be explained by historical circumstances, not necessarily racial discrimination
· Even tho divisions resulted in all white IAM bargaining unit, USW and company cannot be charged w/ IAM’s potential racial bias 
· 3: whether the seniority system had its genesis in racial discrimination (i.e., the relationship b/w the system and other racially discriminatory practices)
· Despite other discriminatory practices in company & union, seniority system was not product of bias and did not foster the discrimination 
· 4: whether the system was negotiated and has been maintained free from any illegal purpose
· DC stated it reviewed and carefully considered a detailed record of negotiation sessions and contracts spanning 35 years and found seniority system was untainted by any discriminatory purpose
· Therefore, reviewed the “totality of the system under attack”
· CA rejected DC’s findings and made its own findings, concluding it had a definite and firm conviction that a mistake had been made and there was no doubt about the existence of a discriminatory purpose.  Referred to clearly-erroneous standard of Rule 52 in a footnote re: conviction that a mistake had been made, but pointed out that if findings are made under an erroneous view of the law, clearly erroneous rule does not apply and findings may not stand.  Concluded discrimination was a question of “ultimate fact” even tho bound by subsidiary facts which were not erroneous, so independent determination review was proper.
· 1: DC erred in putting aside qualitative differences b/w depts. in which blacks and whites were concentrated when it considered whether system applied “equally”
· This was a correction of a legal standard under which evidence is to be evaluated (relevant factor should have been given significant weight & was not = abuse of discretion that requires clear error of law or clear error of judgment to reverse)
· 2: CA rejected conclusion that structure of departments was rational, in line w/ industry practice and did not reflect discriminatory intent.  Focused on role of IAM and characteristics unique to specific plant (arbitrary creation of depts. since unionization and adverse effect on black workers)
· Did not purport to correct legal error & did not refer to or expressly apply the clearly-erroneous standard
· 3: CA said DC erred in holding motives of IAM were not relevant in assessing “genesis” of the system
· This was a correction of a legal error in excluding relevant evidence 
· BUT, CA then held that IAM was acting out of discriminatory intent and that permeated negotiation of unions in 1941 and subsequent negotiations in adoption of seniority system 
· 4: Despite findings re: 3rd factor, CA did not expressly set aside or find clearly erroneous DC’s findings re: negotiation and maintenance of seniority system (4th factor)
· SCOTUS: discriminatory intent (actual motive) is a finding of fact to be made by trial ct (not mixed question of law and fact) so therefore Rule 52(a) applies and findings of fact can only be set aside if clearly erroneous.  Rule 52 doesn’t allow division of types of facts and is not applicable to conclusions of law (can be applied to mixed questions of law and fact but here court said discrimination was only a fact).  CA just disagreed w/ DC’s choice, but did not explain that it was not plausible in light of evidence so not permitted to draw its own conclusions. 
· When CA did say DC made a mistake b/c it failed to make a finding, it should have followed usual rule and remanded, not made findings on its own b/c not entitled to independently review the record (factfinding = DC’s responsibility)
· BUT when findings are wrong b/c of erroneous view of law, remand is proper unless record permits only one resolution of factual issue 
· Marshall & Blackmun, dissenting: CA found 1st and 3rd James factor findings were made under an erroneous view of law, so OK to set aside.  (1st = failed to consider qualitative differences b/w depts; 3rd = treating IAM’s motives as irrelevant).  Then, the rest of DC’s conclusion also had to be rejected.  CA was at least entitled to remand, but remand is inappropriate where there is only one reasonable interpretation so it was also OK for CA to draw its own conclusion since it was in just as good a position to evaluate the record evidence.  
· IDES: CA should have argued that intent was a question of law b/c DC applied 4 factors but SCOTUS suggests that intent should be left to DC b/c they can see witnesses (managerial level)—which means that intent might mean different things in different cases.  This makes the law of intent incoherent.  If it can only be reviewed in factfinder test, then intent is entirely subjective and doesn’t really exist under the law.  Seems like there is not an appellate-level concern about uniformity in finding intent.

(b) Cooper Industries, Inc. v. Leatherman Tool Group, Inc. (Sup. Ct. – 2001): Leatherman started manufactured its Pocket Survival Tool in the 1980s.  In 1995, Cooper decided to design and market a competing tool, planning to copy the basic features of the PST and add some of its own, then sell it as a “ToolZall.”  Cooper introduced the ToolZall at the National Hardware Show in Chicago which normally draws about 70,000 people.  Cooper used photos in its posters, packaging, and advertising materials that were a modified PST (first ToolZall had not yet been manufactured when those materials were prepared).  Cooper had created the “mock-up” by grinding the Leatherman trademark from the PST, substituted the unique fastenings that ToolZall would have and retouched photo to remove curved indentation where Leatherman trademark had been.  Leatherman claimed trade-dress infringement, unfair competition and false advertising under § 43(a) of the Trademark Act of 1946 (Lanham Act),  and common-law claim of unfair competition for advertising and selling an “imitation” of the PST.  DC entered preliminary injunction prohibiting Cooper from marketing ToolZall using pics of modified PST and Cooper w/d original ToolZall from market (also found to be virtually identical to PST but design then modified) and sent notice to sales personnel for recall of promotional materials but did not attempt to retrieve materials it had already sent to its customers until 6 mos later, which continued to appear in catalogs and advertisements.  
· Jury found Cooper guilty of unfair competition and awarded Leatherman $50K in compensatory damages and $4.5 million in punitive damages.  DC held punitive damages award was not grossly excessive as to violate the Constitution.  
· On appeal, court determined that the DC did not abuse its discretion in declining to reduce the amount of punitive damages.  
· SCOTUS held that because the question of whether punitive damages are constitutionally excessive calls for the application of a constitutional standard (Gore factors) to the facts of a particular case, de novo review is appropriate
· Punitive damages are quasi-criminal and operate as private fines to punish ∆ and deter future wrongdoing
· Legislatures have extremely broad discretion in defining criminal offenses and setting range of permissible punishments, so judicial decisions that operate w/in those limits are usually reviewed only for abuse of discretion
· States can do the same for punitive damage awards, so when juries make awards w/in those limits, role of trial judge is to determine whether jury’s verdict is w/in those confines and whether a new trial or remittitur should be ordered.  If no constitutional issue is raised, the role of the appellate court is just to review trial court under abuse of discretion standard
· In either case, the Due Process Clause of 14th Amendment imposes substantive limits on that discretion b/c it makes the 8th Amendment’s prohibition against excessive fines and cruel and unusual punishments applicable to the states
· The constitutionality of the punitive damages award depends on Gore factors
· Degree or reprehensibility of the ∆’s misconduct
· Disparity b/w the harm (or potential harm) suffered by the π and the punitive damages award
· Difference b/w the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases
· Gross excessiveness should be reviewed de novo on appeal for the same reasons that trial judges’ determinations of reasonable suspicion and probable cause should be reviewed de novo on appeal
· Precise meaning of concepts are not clearly articulated
· They are fluid concepts that take their substantive content from particular context in which they are being assessed
· Legal rules for probable cause and reasonable suspicion acquire content only through application
· Independent review is necessary if appellate courts are to maintain control of, and to clarify, the legal principles 
· They acquire more meaningful content through case-by-case application at the appellate level
· De novo review tends to unify precedent and stabilize the law
· The law does more than provide notice of what actions may be subject to punishment; it also helps assure uniform treatment of similarly situated persons 
· Jury award of punitive damages does not constitute a finding of fact so appellate review of DC’s determination that an award is consistent w/ due process does not implicate 7th Amendment concerns 
· Even tho punitive damages are used as a deterrent, which suggests finding by jury is a “fact,” deterrence is not the only function of punitive damages (and here the jury was given 4 things to consider when setting punitive damages)
· Although application of those factors may have depended on specific findings of fact, 7th Amendment would not permit a court reviewing punitive damages award to disregard those specific findings
· Considerations of institutional competence tip in favor of de novo review
· Only w/ regard to 1st Gore factor does DC have somewhat an advantage over appellate court, primarily w/ respect to witness credibility and demeanor, but trial courts and appellate courts are equally capable of analyzing the 2nd factor, and appellate court might be even better suited to analyze the 3rd  
· SCOTUS then considers Gore factors but “not to prejudge the answer to the constitutional question,” but rather to illustrate why Court of Appeals’ answer depends upon standard of review (i.e., they should have found DC was wrong and will see that when applying de novo standard—which they did, reduced punitive damages to $500K)
· When jury assessed reprehensibility of Cooper’s misconduct, it was guided by instructions that characterized the deliberate copying of the PST as wrongful—but it was not (copying functional features of an unpatented product is lawful).  Therefore, punitive damages award could not be based on that improper predicate (but CA only said award of atty’s fees could not be based on that predicate b/c didn’t review Gore factors de novo)
· When jury assessed relationship b/w penalty and harm, Leatherman argued it was not the actual injury ($50K) that was relevant, but the potential harm it would have suffered if Cooper had succeeded—but Cooper’s anticipated $3 million profit could not have realistically been attributable to using photo of modified PST in its initial advertising materials b/c, as CA pointed out, picture was not misrepresentation of the ToolZall and could not have deceived customers.  Use was wrongful b/c it enabled Cooper to expedite promotion but could not be the principal cause of 5 year sales volume.
· CA acknowledged unfair use of picture had noting to do w/ misleading customers, but was related to its inability to quickly and cheaply create a “mock-up” of its own, which is consistent w/ a single-violation theory of Oregon’s Unlawful Trade Practices Act which permits civil penalty of up to $25K per violation (not that each of thousands of promotional materials warranted the max. fine)
· Ginsburg, dissenting argued that task of determining punitive damages has always been left to jury discretion b/c the degree of punishment depends on peculiar circumstances of each case so abuse of discretion standard comports more closely w/ 7th Amendment.  
· De novo standard is too complex b/c it requires lower courts to distinguish b/w ordinary CL excessiveness and constitutional excessiveness and to separate out factfindings that qualify for clearly erroneous review
· Too hard to administer and will yield outcome different from abuse of discretion only in rare cases

(c) Ides’s Theory/Comparing Pullman-Standard to Cooper
· Pullman involved DC applying James factors to facts and Cooper involved DC applying Gore factors to facts, but SCOTUS thinks there needs to be consistency w/ punitive damage awards (newer trend court was seeing a lot of) so it suggests Cooper is a mixed question of law and fact to be able to apply de novo standard 
· Posner has suggested that the main reason for appellate deference is not b/c of lack of access to materials for decision but that its main responsibility is to maintain the uniformity and coherence of the law, which is not called for when the only question is the legal significance of a particular and nonrecurring set of historical events
· Conversely, DC’s primary responsibility is to attend to those case-specific aspects of a proceeding that do not implicate appellate responsibility over uniformity and coherence (managerial decisions, historical fact determinations, applications of the law that are essentially case-specific)
· There is really only one standard: you have to get the law right
· Abuse of discretion: have to choose reasonably w/in range of possibilities
· Facts: have to act reasonably to determine 
· Law: have to get the law right
· Mixed question: all of the above
· You’ll get reversed if you make an error of law, but court will decide how narrowly or broadly to review your error
· What is really happening w/ different standards of review is that the higher court is deciding who ought to be policing which questions
· Rule of thumb: as the principles become more and more complicated, there must be an underlying reason (i.e., something else is going on other than what’s on the surface, like Cooper court’s concern for tons of excessively high punitive damage awards)
· The right question to ask is where should the locus of responsibility lie?



XII) Binding Effect of a Final Judgment
· Once a court renders a final judgment in a civil action, the judgment binds the parties to the underlying action unless the judgment is reversed on appeal or otherwise vacated
· In other words, the claims and issues resolved and decided w/in the judgment may not be the subject of further litigation b/w these parties
· Proceeding before an administrative tribunal will generally be accorded full res judicata effect (both claim and issue preclusion) so long as it provides essentially the same range of procedures and protections available in a traditional judicial forum, including notice, opportunity to be heard, and finality of decision
· Preclusive scope may be limited by statute or other policy considerations
· Policy
· Provide parties w/ assurance that, at least b/w them, claims and issues in their dispute have been finally resolved
· Conserve finite judicial resources for those disputes that have yet to be adjudicated

A) Intersystem Preclusion
· Refers to application of claim and issue preclusion across jurisdictional lines
· Basic rule: second court must apply law of preclusion that the court that rendered first judgment would apply

1) State-to-State
· Article IV, § 1 of the U.S. Constitution provides that “Full Faith and Credit shall be given in each State to the . . . judicial Proceedings of every other State.”
· After State A has rendered judgment, State B is required to determine its preclusive effect in subsequent case applying whatever model State A uses (even if State B uses a different model)
· Minority view (Restatement calls “suspect”): interpreted as only requiring 2nd state to give 1st state’s judgment at least as much preclusive effect as 1st state would, but can give it more preclusive effect if 2nd state’s law allows

2) State-to-Federal
· Full Faith and Credit Clause does not apply to federal gov’t but 28 U.S.C. § 1738 imposes a statutory “full faith and credit” obligation on federal courts.  
· Analysis is identical to state-to-state (see LA NAACP for 9th Circuit borrowing CA primary rights model even tho federal court uses transactional test)
· Since the federal full-faith-and-credit obligation is statutory, Congress can make statutory exceptions, but this presents a question of congressional intent, which will not be lightly assumed.

3) Federal-to-State
· Neither the Full Faith and Credit Clause nor § 1738 require state courts to follow federal court’s prior judgment, but by virtue of the Supremacy clause and the inherent power of an Article III court to determine scope of its own judgments, it is generally agreed that state courts considering preclusive effect of a prior federal judgment will adhere to rules of preclusion that would be followed by that federal court. 
· Basically same analysis as state-to-state and state-to-federal
· One wrinkle which Semtek (2001) seems to have resolved
· If initial federal judgment arises in a federal question case, subsequent state court must follow federal rules of preclusion
· If initial federal judgment arises in a diversity case, subsequent state court will normally apply rules that a state court would have applied in the state in which the federal court sits unless the state law is incompatible w/ federal interests (to avoid Erie problems)
· In Semtek, federal court dismissed diversity contract action for failure to file w/in the forum state’s SOL.  Dismissal was designated by the court as being “on the merits” so when subsequent suit was filed on the same claim but in a different state where the SOL had not yet run, SCOTUS said the second court could rely on the law of the state in which the earlier federal court sat (which might not preclude subsequent litigation in another state whose SOL had not yet run) instead of federal law of preclusion b/c dismissal wasn’t imposed as a sanction.  If it had been, there would have been a countervailing federal interest in barring second claim. 

B) Claim Preclusion (aka Res Judicata)
· Affirmative defense under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case, including those aspects of the claim that may not have been raised or litigated in the initial proceeding but which might have been offered 
· Rule 8.  General Rules of Pleading
(b) Affirmative Defenses.
(1) In General.  In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including: res judicata
· Failure to raise the defense in a timely fashion (pretrial motion or answer) = waiver
· Principle of finality = Res Judicata: the thing or matter has been decided
· If claimant prevailed in the initial proceeding, further assertions of claim are merged into the initial judgment
· If claimant lost in the initial proceeding, further assertions of claim are barred
· Key is identity of the parties and whether cases involve the same claim
· Three Elements 
· The claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding
· The judgment in the first proceeding must have been final, valid, and on the merits
· The first and second proceedings must involve the same parties or those in privity with them

1) Same Claim or Cause of Action 
· The broader the definition of claim, the wider the range of the judgment’s preclusive effect
· Too broad or too vague may unfairly prejudice party’s legitimate right to seek redress for legal wrongs
· Ideal definition will promote both policies of finality
· Promote efficiency and repose, but at the same time provide parties with notice and a fair opportunity to litigate grievances
· Relates to joinder b/c if parties are allowed to plead and join various rights of action in a single law suit, any unfairness later can be ameliorated
· States & federal courts are free to define their own definition of claim
· Majority (34) and nearly all federal courts use some version of Restatement’s transactional definition
· Small number follow some version of same-evidence test (like AZ, but even they aren’t sure they are applying test right)
· Three states use primary-rights model (CA, MS, TN)

(a) Continuing Conduct
· General rule (under all tests for “claim”) is that the claim includes only those events occurring prior to the commencement of the litigation
· Events occurring after this date give rise to separate claims
· Rule can be altered if initial litigation actually embraced a wider temporal sphere 
· Usually based on stipulation of parties to do so at trial (see LA NAACP) or by requesting judgment be entered after settlement agreement has been reached (which implies that judgment extends to date of entry)
· Problems arise in the context of nuisance and contract
· Nuisance: wrongful conduct may continue after commencement of litigation or even after entry of judgment 
· Issue: should nuisance be treated as temporary so initial claim only covers that wrongful activity, or permanent so that further claim is precluded?
· Restatement § 26 gives π the option to sue once for total harm, past and future, (preclusion) or from time to time for damages incurred to date of suit in case involving continuing or recurrent wrong (no preclusion)
· Contract: when K imposes continuing obligations
· Issue: should K be treated as merged w/ claim if breach is “material” (entire K) so that further action re: that K is barred?
· Some jx require π to sue for all past and future damages in a single proceeding if breach of K is deemed “material” (entire K)
· Restatement § 26 gives π the option to treat breach as “partial” and sue for only those damages as of suit’s commencement even if breach is deemed “material” (no preclusion) or to treat breach as “material” and sue for past and prospective damages (preclusion)

(b) Primary Rights Theory
· Claim or cause of action = defined by primary right at the heart of the controversy
· Primary rights = basic rights and duties imposed on individuals by the substantive law
· Freedom to enter into and enforce contracts
· Freedom from personal injury
· Freedom from injury to personal property
· Each primary right is treated as distinct
· Given liberal approach to joinder, π should not be allowed to split factually related claims involving same primary rights into separate lawsuits—but, π can file separate suits to redress the violation of distinct primary rights even if they are factually related
· Due to the potential lack of efficiency and repose from this model, courts began to move toward a broader definition of claim (transactional test)

(i) Los Angeles Branch NAACP v. Los Angeles Unified School District (9th Cir. – 1984): ∆s moved in DC for SJ on the grounds that πs sought to relitigate the same claim that had been litigated and decided in Crawford v. Board of Education (1980).  DC denied MSJ and certified this interlocutory appeal under § 1292(b).  
· Crawford I litigation began in 1963 as class action on behalf of black and (in amended complaint) Hispanic high school students seeking to desegregate LAUSD.  Case was filed a few months after California Sup Ct decided Jackson v. Pasadena City School District (1963) (holding school boards in the state were under a state constitutional obligation to take reasonable steps to alleviate racial segregation in the schools, regardless of whether segregation was de facto or de jure in nature).  De facto = racial segregation that exists “in fact” but is not the direct product of intentionally discriminatory laws (de jure).  Crawford went to trial in 1968 under stipulation that permitted court to consider ∆s conduct through trial.  Decision rendered May 12, 1970 that schools were substantially segregated, both de facto and de jure in origin.  
· On appeal, Cal Sup Ct refused to affirm on de jure conclusion but instead on Jackson, regardless of cause.  
· Case remanded for development of a reasonably feasible desegregation plan and trial court ordered implementation of large-scale reassignment and transportation to go into effect fall 1978.  
· Hearings on constitutionality of plan began in October 1979 but before completion, CA approved Proposition I, which amended CA Constitution to limit power of state courts to order mandatory pupil reassignment and transportation on the basis of race.  This meant state courts were only able to order measures federal courts could order to remedy violations of US Constitution (only de jure violates 14th Amendment).  Trial court refused to halt reassignment order on grounds that trial court had found de jure segregation and issued new order on July 7, 1980 continuing 1978 plan.  
· Crawford II (on appeal) CA Ct App reversed and vacated reassignment order determining trial court findings in prior case did not support conclusion of de jure segregation viewed in light of subsequent SCOTUS opinions emphasizing need for showing specific discriminatory intent.  
· Remanded for new plan (remittitur) and new plan ordered and court terminated jx, declaring that the “underlying issues have been resolved.”  
· Πs appealed but dropped it May 24, 1983.
· NAACP filed this case while Crawford II was still pending in trial court following remittitur.  DC refused to give res judicata effect to that litigation b/c no final judgment had yet been entered so retrial of de jure issue was still possible.  
· Three-judge panel reversed on appeal since judgment had then become final.  
· En banc, panel’s decision withdrawn b/c relitigation of de jure claim was barred only to events occurring before May 2, 1969.
· State court judgment given full faith and credit under § 1738 & 9th circuit must apply primary rights model of claim preclusion CA courts would apply
· Issue: whether this action involves same cause of action as Crawford (defined by the primary rights litigated in first case)
· Court doesn’t directly address same parties argument, but today classes of 1963-1969 would probably not be considered same parties as classes of 1970-time of suit.  
· Even though Πs argued they were suing for a primary right arising under Federal Constitution, unlike Crawford πs who sued for violation of right arising under state constitution, court says they are the same claim.  
· Both issues were raised and litigated in prior suit even tho CA Sup Ct did not affirm on trial court’s de jure findings, Ct App addressed their insufficiency in Crawford II.  (Court doesn’t say this but this indicates the judgment was final, valid and on the merits).
· However, even if prior litigation did not address de jure segregation, the right to be free from segregation is the same primary right regardless of the source of discrimination (“right to an equal opportunity for education”). 
· Court analogizes to claims under different tort theories (intentional v. negligence or strict liability) and says the difference b/w them is the ∆’s state of mind, not the nature of harm suffered by π.  Under primary rights theory, only one cause of action is recognized for a single personal injury.**
· As long as first court had jx to adjudicate both grounds, claim is barred up to end of 1st trial.  Subsequent matters not w/in the scope of 1st claim are not barred b/c the rule that a judgment is conclusive as to every matter that might have been litigated does not apply to new rights acquired pending the action which might have been, but which were not, required to be litigated.  Πs in prior action could have, but did not have to, amend complaint or re-stipulate to include events occurring after complaint filed.  Therefore, court did not have jx over those events.
· **This is a major flaw of the primary rights model.  Harm from intentional acts can very well be different from harm suffered from unintentional conduct.  Especially when it comes to segregation.  Injury suffered when the gov’t enforces segregation is of a different quality to the injury suffered when segregation is an accident of neutral gov’t policies.  

(c) Transactional Test
· Claim = a group of operative facts giving rise to one or more rights of action
· What can be joined, should be, even if claims don’t involve the same primary right 
· Parallels measure of supplemental jx under § 1367 and compulsory counterclaims under Rule 13(a)
· Promotes efficiency and repose, potentially at the cost of fairness b/c sometimes the concept of “same transaction” is flexible and uncertain (which Restatement definition tries to prevent)
· Restatement (Second) Judgments § 24
(1) When a valid and final judgment rendered in an action extinguishes the plaintiff’s claim (on the merits) pursuant to the rules of merger or bar, the claim extinguished includes all rights of the plaintiff to remedies against the defendant (same parties) with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose (same transaction).
(2) What factual grouping constitutes a “transaction”, and what groupings constitute a “series”, are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation (factually related, occurred at the same time, involved same basic plan, originated & have common nucleus of operative facts—just think about how facts can be related), whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage.

(i) Porn v. National Grange Mutual Insurance Co. (1st Cir. – 1996): π (from CT) involved in car accident w/ Willoughby in ME, and claimed she was at fault but she had $20K policy limit so π had to file claim w/ ∆ under his underinsured motorist policy.  ∆ refused to pay claim so π wrote letter accusing ∆ of bad faith in handling his claim and threatening legal action.  Π then sent copies of letters to insurance commissioners of CT and MA but ∆ still refused to pay so π filed for breach of K.  π won in that suit and was awarded $255,314.40.  Six months later, π filed this action against ∆ in ME’s federal district court alleging ∆’s conduct in mishandling claim constituted breach of the covenant of good faith, IIED, NIED and violations of CT Unfair Insurance Practices Act and the CT Unfair Trade Practices Act (all one claim—the “bad faith claim”).
· ∆ filed for SJ on grounds of collateral estoppel (issue preclusion) and res judicata (claim preclusion)
· No dispute that judgment was final, valid and on the merits or that parties are the same, issue is whether two lawsuits are sufficiently identical
· DC: one aspect of bad-faith claim was barred by issue preclusion and all of claims were barred by claim preclusion b/c all 5 tort and statutory claims, like earlier breach of K claim, involved ∆’s obligations arising under the insurance policy so they should have been brought in the first action and therefore were barred in the second
· CA analyzes Restatement factors and affirms 
· Relation of the facts in time, space, origin or motivation
· Same transaction: bad faith claim & contract claim derive from same occurrence (∆’s refusal to pay π proceeds of uninsured motorist policy for accident)
· Seek redress for essentially same basic wrong under two legal theories (one tort, one contract) 
· Same or substantially similar factual basis: circumstances of accident itself, particulars of insurance policy and ∆’s conduct in refusing to pay (close enough in time)
· Trial convenience
· Aimed at conserving judicial resources
· Witnesses or proof needed in 2nd action overlap substantially w/ those used in first action so it would have been convenient and efficient for court to have heard them both together 
· Π would have had to prove he was not contributorily negligent in accident in both claims to prove ∆ had no credible reason to refuse to pay the claim and that, under terms of K, ∆ was required to pay so acted in bad faith not to pay
· Π claimed evidence re: amount of insurance available and fact of settlement offers and negotiations that would be offered in 2nd suit would prejudice his defense of the K claim so don’t form convenient trial unit, but court says claims still could have been brought together (breach not a pre-requisite for bad faith) and trials bifurcated so evidence common to both could still have been presented at once
· Parties’ expectations
· When two claims arise in same time frame out of similar facts, one would reasonably expect them to be brought together
· Π knew all facts necessary for bringing 2nd claim when he brought 1st and threatened bad-faith claim in letter to ∆ before filing breach of K claim
· Equitable exception
· Π argued that b/c ∆’s decision to proceed to judgment in 1st claim w/ no evidence of its defense indicated bad faith, the tort action was not revealed until judgment was entered into K action so it would be premature and unfair to require him to bring it earlier
· Even if there is such a thing as unusual hardship exception to claim preclusion, court did not think it should apply here

(d) Same Evidence Test
· For two claims to be the same, the factual overlap between them must be perfectly coextensive so that the evidence to prove each claim is identical
· Somewhere in between transactional and primary-rights model

2) Final, Valid, and On the Merits
(i) Final
· In a majority of jurisdictions, finality is simple for purposes of appeal under § 1291: if a district court has definitively ruled on a claim and all that’s left to do is give effect to the judgment (i.e., federal court has entered judgment on its docket), the trial court decision is final for purposes of both claim & issue preclusion
· Restatement § 27: a judgment will ordinarily be considered final . . . if it is not tentative, provisional, or contingent and represents the completion of all steps in the adjudication of the claim by the court, short of any steps by way of execution or enforcement that may be consequent upon the particular kind of adjudication
· Ex: decision imposing liability but not assessing damages is not final since “all steps in the adjudication of the claim” have not yet been completed but decision entering an injunction is final even though court retains supervisory authority over the enjoined party b/c all that remains is for the court to oversee the injunction’s enforcement
· Trial court’s decision is final until reversed or altered on appeal, or by its own reconsideration (and then new judgment becomes final w/ full preclusive effect)
· This can be problematic because if the appellate court reverses the first judgment, and a second court has already given that judgment preclusive effect, the second court’s judgment rests on a foundation that no longer exists unless that court or the parties take measures designed to ensure otherwise:
· Delaying further proceedings in second action pending conclusion of appeal in first action
· Protective appeal in the second action that is held open pending determination of the appeal in the first action
· Direct action to vacate the second judgment
· But, if those steps are not taken, there are no exceptions to res judicata (or full faith and credit given to state court judgments when claims are subsequently raised in federal court)—even if the results don’t seem fair (or even seem crazy)
· Same transaction test and restatement have built-in fairness principles so rarely will happen
· A minority of states (including CA and VA) try to avoid this problem by saying that a judgment is not final until the appellate process is over.
· Federated Department Stores, Inc. v. Moitie (Sup. Ct. – 1981): US brought antitrust action against Federated, alleging they violated § 1 of Sherman Act by agreeing to fix the retail price of women’s clothing sold in northern CA.  7 parallel civil actions were filed in federal court by private πs seeking treble damages on behalf of proposed classes of retail purchasers, including Moitie I and Brown II.  Complaints tracked, almost verbatim, language of gov’ts complaint, but Moitie referred to state law.  All actions were assigned to a single federal judge and (Moitie was removed on diversity and federal question jx).  All actions were dismissed in their entirety on the ground that πs had not alleged any “injury” to their “business or property” within the meaning of § 4 of the Clayton Act (i.e. law didn’t confer private rights onto consumers).
· Πs in 5 of the 7 suits dismissed appealed to 9th Circuit.  
· Atty represented Moitie and Brown chose not to appeal and instead re-filed two actions in state court (Moitie II and Brown II).  Although complaints only raised state law claims, they resembled those in the prior complaints and the gov’ts complaint.  Federated removed them to DC and moved to have them dismissed on the ground of res judicata.  
· DC: determined state complaints were essentially identical to the prior complaints and were properly removed to federal court, then dismissed b/c they involved the same parties, same alleged offenses and same time periods as claims that had been dismissed.  
· Moitie and Brown appealed.  
· Pending appeal, SCOTUS decided Reiter v. Sonotone Corp., holding that retail purchasers can suffer an “injury” to their “business or property” as those terms are used in § 4 of the Clayton Act so 9th Circuit reversed and remanded the 5 cases that had been appealed since now consumers do have a right under antitrust.
· 9th Circuit then reversed DC decision dismissing the Moitie II and Brown II cases despite recognizing that a strict application of the doctrine of res judicata would preclude review.  Instead, court asserted that non-appealing parties may benefit from a reversal when their petition is closely interwoven with that of appealing parties and b/c the dismissal of Moitie II and Brown II rested on a case that effectivleyw as overruled by Reiter, public policy would be better served by creating an equitable exception
· SCOTUS says there is no such thing.  
· Res judicata consequences of a final, unappealed judgment on the merits are not altered by the fact that the judgment may have been wrong or rested on a legal principle subsequently overruled in another case.  
· A judgment voidable for erroneous view of the law is not open to collateral attack, but can only be corrected by a direct review and not by bringing another action upon the same cause of action.  
· Simple justice is achieved when res judicata is applied evenly.  It serves vital public interests beyond any individual judge’s ad hoc determination of the equities in a particular case. 


(ii) Valid
· Restatement § 1 “Requisites of a Valid Judgment”: the ∆ had proper notice, if requisites of PJx were satisfied and if the rendering court had SMJx over the controversy 
· Really hard to prove a judgment was not valid
· Challenging Notice and PJx 
· A party can waive notice and PJx if the party makes an appearance and fails to object in a timely fashion
· And, if an objection to notice or PJx is raised, initial court’s resolution of that objection will not be subject to collateral attack
· Therefore, collateral attack of notice or PJx is only available to a party who did not appear in initial proceeding or had no opportunity to raise an objection in the initial proceeding but even default judgments have preclusive effect
· Challenging SMJ
· Since SMJ can be challenged throughout proceeding and on appeal, only under exceptional circumstances can a party overcome the presumption that the rendering court properly decided the issue 
· Rule 60(b) challenges
· Validity can be challenged under Rule 60(b), but even then the challenges are typically addressed to initial rendering court, not by way of collateral attack so 2nd court very unlikely to find that prior judgment of another court was the product of fraud, duress or mistake (grounds 1 -3, must be filed w/in a year after entry of judgment or order or date of 1st proceeding, the rest can be filed w/in a reasonable time)
· Rule 60.  Relief from a Judgment or Order
(b) Ground for Relief from a Final Judgment, Order, or Proceeding.  On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);
(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;
(5) the judgment has been satisfied, released or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.

(i) On the Merits
· Prototype of “on the merits” case is one in which the merits of the claim are in fact adjudicated against the π after trial of the substantive issues
· If π wins, a final judgment for π is always on the merits
· Even default judgment for π (despite lack of actual trial)
· If ∆ wins, final judgment is on the merits if premised on substantive grounds after trial on π’s substantive claims
· Restatement § 20(1): final and valid judgments for ∆ will not have preclusive effect if:
(a) When the judgment is one of dismissal for lack of jx, improper venue, or for nonjoinder or misjoinder of parties (procedural dismissals); or
(b) When the π agrees to or elects a nonsuit (or voluntary dismissal) w/o prejudice or the court directs that the π be nonsuited (or that the action be otherwise dismissed) w/o prejudice; or
(c) When by statute or rule of court the judgment does not operate as a bar to another action on the same claim, or does not so operate unless the court specifies, and no such specification is made (substantive law would not bar subsequent suit).
· NOTE: involuntary nonsuit in fed ct is presumed to be a dismissal w/ prejudice so it must be clear that the dismissal was non-prejudicial or else judgment for ∆ will be considered “on the merits” (Rule 41(b))
· Restatement § 20(2): a valid and final personal judgment for the ∆, which rests on the prematurity of the action or on the π’s failure to satisfy a precondition to suit, does not bar another action by the π instituted after the claim has matured, or the precondition has been satisfied, unless a second action is precluded by operation of the substantive law.
· SOL dismissal is only on the merits in the state where the SOL was applied or another state that would apply same SOL
· Ex: if π’s claim is dismissed in State A for failure to satisfy 1 yr SOL, but State B would allow 2 yr SOL, dismissal is not prejudicial/on the merits in State B (Semtek)

3) Same Parties or Those in Privity with Them
· Burdens and benefits of claim preclusion apply only to those parties who were adversaries w/ one another on the claim at issue
· Party = person who is named as a party to an action and subjected to the jx of the court (Restatement § 34(1))
· There are a few exceptions
· A named party in one legal capacity (e.g., executor), not subject as to other legal capacities (e.g., individual) unless substance of initial case indicates party’s participation included those other capacities (Restatement § 36)
· Co-∆s cannot use claim preclusion against one another unless they were adversaries on that claim (e.g., crossclaim) (Restatement § 38)
· Party’s personal incapacity does not trigger claim preclusion despite technical presence in suit (Restatement § 35)

· A person who is in privity with a party is someone whose relationship with that party is such that the former will be treated as a party for purposes of claim preclusion (Restatement §§ 43-61)
· No definition, just a label applied once a court determines that a person ought to be bound or benefitted by a judgment to which she was not a party following functional examination of relationship b/w nonparty and party & policies in favor of due process, claim preclusion, substantive law
· 3 types of privity relationships
· Relationships b/w owners of successive interest in real or personal property
· Basic principle of property law = conveyance of property carries both the benefits and burdens of the owner’s title (property owners, trustees, administrators, etc.)—successor in title deemed to be in privity w/ predecessors in title for purposes of claim & issue preclusion

· Relationships that intertwine substantive legal interests of a party and nonparty
· When one party is legally responsible for the actions of another (bailor/bailee, indemnitor/indemnity, employer/employee under theory of vicarious liability, etc.) privity is found b/c of the relationship b/w the party and nonparty, but also b/c of the substantive results that would flow from allowing the injured party to maintain separate suits against each responsible party
· Privity is a one-way street, it does not treat nonparty as a party for all purposes (otherwise would violate due process)
· Ex: if second claim is not precluded, nonparty can still defend on the merits of the claim even if named party lost in first suit 
· Ex: Two exceptions to vicarious liability
· Nonparty obligor may be sued in follow-up action on the basis of an independent liability she may have incurred w/ the injured (contractual obligation or some other duty imposed by the law, like punitive damages)
· Nonparty obligor may be sued on the primary claim if judgment in first action was based on defense that was personal to the ∆ (named ∆ was immune from suit under applicable law)
· Best approach is to examine law developed around the particular type of relationship to determine whether special rules or exceptions will apply (based on underlying substantive nature of the relationship)

· Relationships premised on a representational relationship b/w a party and nonparty
· Cases in which nonparty’s interests are represented by a party to the action 
· Ex: trustee representing interests of a trust beneficiary, executors, administrators, guardians, conservators, or other fiduciaries and their respective beneficiaries
· Gov’t official or agency can represent public interests in general
· Representative classes of similarly situated persons
· Exceptions
· Failure to substantially comply w/ a notice requirement, divestment of representational capacity prior to entry of judgment, lack of due diligence, etc.
· Surrogate representation: named party treated as a representative for purposes of privity, at least w/ respect to issue preclusion, when nonparty exercises actual “control” over the litigation 
· Reverse representation: nonparty might be bound by the judgment in a prior proceeding if she is litigating as the agent for a person who was a party to that proceeding 
· Some courts attempt to enlarge this category under a theory of virtual representation: when a party to a suit can be fairly said to have adequately represented a nonparty’s interests due to shared interests b/w them (LA NAACP)
· VERY CONTROVERSIAL due to lack of standards for defining the concept and b/c of its potential for undermining due process rights of nonparties who have never had their day in court
· SCOTUS has said it is an inappropriate expansion of representation for purposes of federal preclusion but if 1st case is filed in state court and state system recognizes the doctrine, 2nd court in federal case may have to apply state law (problem: you’re still binding a nonparty, there is a constitutional concern and potential due process problem)
· Taylor v. Sturgell (Sup. Ct. – 2008): Taylor filed lawsuit under FOIA seeking docs from FAA (Sturgell = administrator).  Herrick, π’s friend and member of π’s organization (Antique Aircraft Association), had previously brought unsuccessful suit seeking same records.  ∆ asserted claim preclusion was a bar for π’s claim.  DC held π’s suit was precluded by judgment against Herrick b/c Herrick qualified as π’s “virtual representative.”  
· Herrick appealed FAA’s denial to produce docs it claimed were subject to FOIA’s trade secret exemption thru administrative proceedings all the way to 10th Circuit, which affirmed DC’s granting SJ to ∆ on grounds that H had not challenged two underlying suppositions.  One, DC assumed trade-secret status could be “restored” to docs that had lost protection and two, that that status was regained for the docs even tho it was only asserted after FOIA request.
· Less than a month later, π submitted FOIA request seeking same docs H failed to obtain, but was also denied.  Π retained H’s lawyer and filed a complaint alleging two issues 10th Circuit had mentioned in its opinion.  DC applied 8th circuit’s “seven factor test for virtual representation,” and DC Circuit affirmed.
· SCOTUS reversed—virtual representation is not part of federal preclusion law
· There are only six exceptions to the basic rule that the only person bound by a judgment are the parties
· Contract: person agrees to be bound (not really an exception, more like a waiver)
· Substantive legal relationship: classical privity derived from property law (successive owners of property, vicarious liability, bailee/bailor, assignee/assignor)
· Representative capacity: guardian/child (someone unable to represent themselves), trustees, etc. or class action (special rules provide method to make sure nonparty’s rights were fully protected and represented in first suit)
· Control: nonparty assumed control over the litigation in which judgment was rendered
· Proxy: Former party named in 1st case who lost is controlling later litigation but not named in 2nd case (flip of control)
· Legislative judgment that precludes successive suits: bankruptcy, probate (essentially in rem proceedings, they bind the whole world so they need to be put to an end)
· Proxy is the only possible exception in this case—remanded for 10th circuit to fully address: ∆’s have burden of proving π is the proxy since they are raising claim preclusion as an affirmative defense, even tho π probably has better access to info they need (they can get it in discovery)
· Even tho FOIA has a public purpose, it is a private right (not public law unless Congress passes a statute saying only one lawsuit requesting certain info can be filed)—so ∆ loses this argument
· Party’s representation of a nonparty should be construed narrowly and is “adequate” for preclusion only if, at a minimum: (1) interest of the nonparty and her representative are aligned; and (2) either the party understood herself to be acting in a representative capacity or original court took care to protect interests of the nonparty; and sometimes (3) notice of the original suit to persons alleged to have been represented.
· Not enough to be friends or associates, use same attorney, or have a shared interest—would really have to be that Herrick asked Taylor to do it for him
· On remand, DC finds π was not acting as a proxy, he gets judgment and gets the docs

C) Issue Preclusion (aka Collateral Estoppel)
· Defines the extent to which discrete issues decided in a prior suit may be binding in a subsequent litigation involving different claims
· Restatement § 27: When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action b/w the parties, whether on the same or a different claim.
· Four elements must be met 
· In addition, often issue preclusion only applies if party against whom it is asserted had a full and fair opportunity to litigate that issue in the initial proceeding (usually satisfied if other 4 elements are met), but presumption can be rebutted by showing requisite full and fair opportunity was lacking

1) Same Issue
· Issue may comprise facts, or law or both
· There must be enough of a factual and legal overlap b/w the issues that make it reasonable, under the circumstances, to treat them as the same issue
· Restatement § 27 cmt. c: Preclusion ordinarily is proper if the question is one of the legal effect of a document identical in all relevant respects to another document whose effect was adjudicated in a prior action.
· Don’t ask whether it’s identical, just if it’s close enough that we should treat it the same in the absence of additional evidence
· How broadly (preclusion) or narrowly (no preclusion) to define an issue turns on several factors:
· Factual and legal similarities
· Nature of underlying claims 
· Potential overlap of evidence or arguments
· Extent to which pretrial prep and discovery in 1st action should have disclosed matter asserted in 2nd proceeding
· If relevant, relative length of time b/w cases
· Substantive policies for or against application of issue preclusion 
· Extent to which application will promote or undermine principles of fairness and efficiency
· Ex: A sued B to recover for PI in automobile accident seeking to assert that B was negligent in driving speeding.  Judgment entered for B.  If B sues A for injuries from same accident (assuming there was no compulsory counterclaim rule), should A be barred from raising B’s negligence as a defense relying on a theory other than speeding, like B fell asleep at the wheel?  You can define the previously litigated issue broadly as simply negligence, or narrowly as excessive speed or inattentive driving, but it makes more sense to define at broader level for efficiency and fairness and bar A from relitigating the issue (plus liberal rules of joinder of claims & parties helps to assure fairness in 1st proceeding) 
· Restatement § 28(2) recognizes an exception designed to “avoid inequitable administration of the laws” 
· Issue preclusion applies to pure questions of law, i.e. to questions involving the scope or content of the law, when those issues arise in separate cases involving the same historical facts
· However, if the claims presented in two separate cases are substantially unrelated to one another in terms of the underlying facts, pure issue of law decided in the first case will not have issue-preclusive effect in the subsequent case
· Commissioner of Internal Revenue v. Sunnen (Sup. Ct. – 1948): ∆ granted corporation right to market his inventions in exchange for royalty payments in two essentially identical contracts in 1928 and 1929.  He assigned his rights to the royalties under both contracts to his wife who reported the income on her separate tax returns.  In 1935, the IRS disputed validity of the assignment for tax years 1929-1931 under the 1928 agreement.  The tax court held income had been properly reported as wife’s separate income.  IRS challenged the validity again for tax years 1937-1941 (1937 involving same 1928 agreement and 1938-1941 involving 1929 agreement).  In 1946, tax court agreed with commissioner that royalties for 1938-1941 should have been reported as husband’s separate income but that issue preclusion barred challenge to 1937 tax year involving same 1928 agreement previously litigated.  
· There is no claim preclusion b/c case 2 is not sufficiently close in time to case 1 b/c each tax year is the origin of a new liability and a separate cause of action
· But, res judicata can operate as estoppel to matters or issues that were litigated in that case so that they cannot be relitigated (issue preclusion)
· Collateral estoppel is designed to prevent repetitious lawsuits over matters which have once been decided and which have remained substantially static, factually and legally
· But, those principles do not justify the consequences of undue disparity on the impact of income tax liability 
· So, where cases involve income taxes in dif taxable years, issue preclusion is confined to situations where matter raised in second suit is identical in all respects w/ that decided in the first proceeding and where the controlling facts and applicable legal rules remain unchanged
· Issue: was the 1928 assignment valid?  It was actually litigated, decided and necessary for Sunnen to win 1st case.  Facts: text of the K and assignment, law: IRS code and how it interprets royalty assignments of this kind (mixed ? of law and fact)
· Law had changed in between 1st case and 2nd case: Clifford-Horst cases created guideposts for determining when an assignor retains sufficient control over the assigned contracts or over receipt of income by the assignee it would be fair to impose income tax liability on him
· So, even tho 1937 tax year involved same 1928 assignment which was actually litigated, decided and necessary to determine taxpayer liability in 1st case, collateral estoppel could not govern that issue in the 2nd case b/c law would no longer have treated the assignment as valid (same would apply to 1929 K but court gave another reason to emphasize stricter application of issue preclusion in tax context)
· Although 1929 K was identical to the 1928 K, it was in a form separable from the 1928 K so it should not be treated the same in the tax context (a court could still reach same result following stare decisis as long as law hadn’t changed), so no issue preclusion for tax years 1939-1941 either
· For income tax purposes, what is decided as to one K is not conclusive as to any other K which is not then in issue, however similar or identical it may be
· Lumpkin v. Jordan (CA Ct. App. – 1996): Reverend Lumpkin filed claim in state court under CA Fair Employment and Housing Act (FEHA) and § 1983 claims for employment discrimination on the basis of religion after he was removed by Mayor Jordan from the City of San Francisco’s Human Rights Commission following statements he made on a television show that he agreed w/ the bible that homosexuals should be put to death.  Case was removed to federal court under § 1331 jx for the § 1983 claim and the state claim came in under § 1367(a).  
· DC granted SJ in favor of ∆s on the § 1983 claims finding that Lumpkin was fired for secular reasons, not for his religious beliefs or expression b/c his statements could be interpreted by the Mayor as undermining the policies of the Commission to promote good will toward all people.  Therefore there was no violation of his rights under the free exercise clause or the establishment clause.  The court dismissed the state claim w/o prejudice under § 1367(c).  
· Lumpkin then filed the FEHA claim in state court and ∆s raised issue preclusion as an affirmative defense arguing that the issue of whether Lumpkin was fired for religious reasons (which he would have to prove in order to win his case) was raised, actually litigated, expressly decided and necessary to the judgment in the federal case.  Trial court agreed and granted ∆s demurrer of the complaint w/o leave to amend.  Lumpkin appealed.
· CA appellate court affirmed but says it is applying CA law of issue preclusion, which includes an “on the merits” requirement, although it doesn’t mean what “on the merits” means everywhere else (Court should have been applying federal law of issue preclusion which doesn’t say anything about the “on the merits” requirement, but case would come out the same)
· Final judgment on the merits (SJ order is a final judgment on the merits)
· In CA, judgment is not final for purposes of collateral estoppel while open to direct attack (e.g., by appeal), but court said that b/c fed ct’s ruling on SJ had not been reversed or modified, the decision was “final” (which is correct under federal law)
· Issue actually litigated, decided & necessary to the judgment
· FEHA and federal antidiscrimination remedies have substantive differences, but the underlying issue was whether Lumpkin was discharged for legitimate, nondiscriminatory reasons, which was actually litigated, decided and necessary to the judgment

· Evergreens Problem
· Judge Hand wrote a “wonderfully opaque” opinion in which he concluded that every case comprises of two types of datum (mediate & ultimate facts) and that issue preclusion couldn’t be used to preclude either in another case but only to establish ultimate facts in a subsequent case
· Mediate facts: the raw factual materials and findings that lay the foundation for a claim or a defense and from which inferences can be drawn to establish or defeat liability 
· Ex: in negligence case, mediate fact might be that ∆ ran a stop sign
· Ultimate facts: the mixed findings of law and fact that in themselves establish legal rights and obligations
· Ex: same case, ∆ was negligent
· Underlying rationale: a party in the second case might be taken by surprise by the unforeseeable use of an issue established in the previous case
· Theory doesn’t work other than in the simplest case b/c its close to impossible to distinguish the two types of facts so has largely been abandoned, but the underlying rationale is still applicable
· Modern approach: ask whether it was sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action (Restatement § 28(5)(b))

2) Actually Litigated
· Three elements
· Properly raised
· Formally contested b/w the parties
· Can occur at the trial itself or through pre and post-trial motions (including on paper)
· Includes motions to dismiss for lack of jx or venue, failure to state a claim, judgment on the pleadings, summary judgment, directed verdict, etc.
· Does not include admissions/confessions 
· Stipulations can have preclusive effect if parties so provide
· Does not include default judgments (including failure to prosecute)
· Submitted to the court for determination
· Unlike claim preclusion, which does apply to uncontested judgments
· On the merits requirement prevents claim preclusion from being applied to dismissals for lack of jx or improper venue despite that actual and even substantial litigation may have occurred in connection w/ those dismissals
· If a judgment of dismissal is not on the merits, π may be able to file same claim against the same ∆ as long as SOL has not run.  Prior dismissal will not have claim-preclusive effect but might prevent π from prevailing in 2nd action as a result of issue preclusion.  Because the successive actions involve the same claim, estoppel is said to be “direct” rather than “collateral” (like Lumpkin)

3) Decided & Necessary
· Party asserting issue preclusion must establish that the issue on which preclusion is sought was previously resolved and that the resolution was essential to the court’s ruling or judgment (i.e. “determined and essential” aka “decided and necessary”)

· Decided
· Express: findings of fact or conclusions of law
· Implied: issues decided can be inferred from general verdict
· Second court can examine pleadings or other materials in the record of prior case to determine what issues were litigated or decided & if record is inadequate, can consider extrinsic evidence as well (e.g., testimony of lawyers or parties)
· Ex: if the only evidence in an auto accident case is that ∆ ran stop sign and jury finds ∆ was negligent, they implicitly found that ∆ ran a stop sign
· Ex: if ∆ in negligence case raises contributory negligence as a complete bar to π’s recovery and jury returns general verdict for ∆, it may have been based on π’s failure to prove ∆ was negligent or on ∆’s affirmative defense
· Must be clear that an issue has been decided
· Necessary
· Resolution of an issue must be such that the court’s judgment could not stand without it
· Concern: gratuitous resolution of an issue may not have been given the full judicial attention it deserves
· If you can take the issue out of the case and determine that the judgment would not be different, then it was not necessary

· Principle of Practical Finality
· Issue preclusion can apply to decisions that are complete but not technically final so long as it is clear the court’s decision on the issue was “adequately deliberated and firm” (Restatement § 13 cmt. g)
· Ex: in a jx that severs a trial liability portion from its damages portion, a finding of liability will be treated as final for the purposes of issue preclusion even tho entry of a final judgment must await determination of damages (not “final” for purposes of issue preclusion)
· Cunningham v. Outten (DE Super. Ct. – 2001): ∆ was charged w/ “inattentive driving” by state and found guilty.  π filed MSJ on issue of ∆’s liability on her claim that ∆ was negligent in causing a car accident from which she suffered injuries.  Π claimed that judgment from prior case establishes ∆’s negligence and thereby liability.  However, the issue of liability was not a question of fact essential to the judgment of the first case.  The issue was whether the ∆ violated the relevant statute, which just determines guilt—unlike liability, which requires determining causation and π’s comparative negligence.  ∆ could have violated the motor vehicle statute and not been 100% at fault for the accident, or at fault at all.  The prior judgment is only one of several factors jury could use to determine liability.  MSJ denied.

· Potential Exceptions
· Even if issue is decided and necessary to the judgment, it will not be given preclusive effect if 
· Initial forum provided significantly less extensive or less formal procedures for the resolution of the underlying controversy, or if as a matter of law, party against whom issue preclusion is being asserted could not have appealed initial judgment 
· Ex: small claims court w/ relatively informal procedures may not have issue-preclusive effect in subsequent proceeding raising same issues before a court of record w/ more procedures available (but can have claim-preclusive effect)
· The party against whom it is asserted had a significantly heavier burden of proof in the initial proceeding or
· Party asserting issue preclusion has a significantly heavier burden of proof in the second proceeding or
· Burden of proof has shifted from the party against whom issue preclusion is asserted to her adversary
· Jurisdictional allocation can limit scope of issue preclusion so as not to undermine second court’s jurisdictional authority
· Ex: probate court decision that couple was not married for purpose of distributing estate’s assets will not bind parties in subsequent marital dissolution proceeding before a family court

· Alternative Determinations
· If court’s decision was premised on alternative findings, either of which would sustain the judgment without the other, judgment is not conclusive with respect to either issue standing alone (Restatement § 27 cmt. i)
· Majority: Neither are binding unless one or both are affirmed on appeal (Restatement § 27 cmt. o)
· Concern is the same for “necessary” requirement: either the trial court did not fully consider alternative ground (and it is not usually clear which of the two issues was the “alternative”) or party against whom decision was rendered may not have had incentive to appeal since affirmance on either issue would sustain judgment 
· Minority: both are binding
· NY: either could be binding if it were squarely faced and adequately considered in the first proceedings
· Aldrich v. State of New York (NY App. Div. – 1985): π property owners sue state for damages caused by a flood, claiming flooding was caused by state’s negligence in the design construction and maintenance of a bridge.  Π property owners in a previous action against state alleged flooding was also caused by design and construction of the bridge.  Case went to trial and court held that the damages resulted from an act of nature and the bridge design and construction were not negligent.  (Different time, different flood, no claim preclusion).  But, state raises issue preclusion b/c it looks like the negligent design claim is identical.  Instead of using either the majority or minority approach to alternative rulings, court goes back to look at record to see if the issue was adequately considered, determined it was actually and fully litigated and granted state partial SJ applying issue preclusion.

4) Same Parties or Those in Privity with Them (and the Principle of Mutuality)
· Generally, same standards used to determine whether a person was a party or in privity with a party for purposes of claim preclusion are fully applicable to issue preclusion
· Named as a party and subjected to jx of the court
· Someone whose relationship w/ that party is such that they will be treated as a party for purposes of preclusion
· In the specific context of issue preclusion, a person not technically a party (or in privity) who controls a prior litigation or substantially participates in it will also be treated as a party as to those issues over which that control or participated was asserted

· Mutuality: only a party (or someone in privity w/ a party) may use a judgment in a preclusive manner in a subsequent proceeding (i.e. only a person bound by a judgment or decision may benefit from it)
· Remains the rule in claim preclusion (but scope eroded a bit by states recognizing virtual representation)
· But, federal courts and almost every state have allowed nonmutual issue preclusion in certain contexts such that a nonparty to the first suit can use issue preclusion against a party to the first suit in a second proceeding
· General caveat: only if the party had a full and fair opportunity to litigate the issue and had an incentive to do so

· Restatement § 29: nonmutual issue preclusion should not be allowed:
(1) if doing so would be incompatible w/ the scheme of administering the remedies in the actions involved
(2) if the forum in the second action provides procedures that would likely lead to a different determination and that were not available in the first action
(3) if the person seeing to invoke preclusion could have easily joined in the first proceeding
(4) if the decision on the issue was inconsistent with another determination of that same issue
(5) if the relationships among the parties to the first action may have affected the decision
(6) if the decision was based on a compromise verdict or finding

· Nonmutual Defensive Issue Preclusion (∆ = nonparty using issue preclusion defensively to knock out an issue in π’s case)
· Bernhard v. Bank of America National Trust & Savings Association (CA Sup. Ct. –1942): Ms. Sather authorized Mr. Cook to make drafts against her acct at Security First National Bank of Los Angeles.  Cook opened account at First National Bank of San Dimas in his & Sather’s name w/o her authorization and drew from LA acct and deposited in that acct in SD to meet Sather’s expenses.  Later Sather authorized transfer of all savings from LA bank to SD bank acct in her & Cook’s name.  Cook w/d entire balance from that account, opened new acct at SD bank in his & wife’s name, deposited there.  Then w/d funds from that account and deposited in LA Bank acct in names of him & wife.  Sather died, Cook qualified as executor & filed an account which did not mention money transferred by Sather from LA to SD bank.  Bernhard, beneficiary of Sather’s will objected to account but probate court, as part of its order, declared that Sather had made a gift in the amount of deposit in question.   Cook was discharged and Bernhard was appointed administratrix.  She filed suit against Bank of America, successor to SD bank, seeking to recover deposit on the ground that bank was indebted to estate b/c Sather never authorized its w/d.  BOA asserted issue preclusion against π b/c the issue had been resolved in the probate case.  Issue as to the ownership of money was identical w/ issue raised in probate proceeding, settling executor’s account was final adjudication of the issue on the merits, and π in this case is administratrix of estate, so she is representing same persons and interests represented in earlier hearing on executor’s account (not seeking personal recovery but a recovery for the benefit for the legatees and creditors of the estate, all whom were bound by the order settling the account).  BOA can assert nonmutual defensive issue preclusion.

· Nonmutual Offensive Issue Preclusion (π = nonparty asserting issue preclusion offensively to win her case)
· Parklane Hosiery Co., Inc. v. Shore (Sup. Ct. – 1979): respondent brought shareholder’s class action lawsuit against Parklane for issuing a false and misleading proxy statement in a sale involving the sale of stocks in violation of federal securities law and seeking monetary damages.  While case was pending, SEC filed a lawsuit against Parklane based on same facts and making same allegations.  SEC case went to judgment, was appealed and affirmed: Parklane issued a false and misleading proxy statement.  Now, Shore wants to use issue preclusion against Parklane even though he is not bound by the SEC/Parklane judgment.  
· This could be problematic because it would encourage party who wants to assert it to wait and see if judgment on another proceeding is favorable (delay litigation = inefficient) instead of joining that case and 
· Worried the ∆ against whom issue preclusion is being asserted might not have had a full incentive to litigate the issue in the first proceeding if it was raised in a different context, had dif procedural requisites, is now coming as a surprise.  
· But, if it is efficient and fair, court will allow.  
· Efficiency measured by nonparty’s ability to have easily joined in the case (probably wouldn’t have been allowed to interplead in SEC’s case b/c of strong presumption that gov’t was adequately representing their interest).  
· Fair measured by party’s incentive and ability to litigate (Parklane had every incentive to litigate SEC’s claim fully so won’t take them by surprise if issue preclusion used against them now).

· Nonmutual Offensive Issue Preclusion Against the Government
· United States v. Mendoza (Sup. Ct. – 1984): SCOTUS refused to allow the π to use nonmutual offensive issue preclusion against the U.S. govt in the context of an immigration proceeding.  Three reasons were given:
· Would prevent development of legal question in lower courts where conflicting approaches might lend insight into the proper scope of the law
· Would undermine govt’s discretion to seek review of adverse judgments (would basically force them to in some cases)
· Would hamper the flexibility of successive elected administrations to exercise discretion over the development of policy
· Some courts have applied Mendoza to the use of nonmutual defensive issue preclusion against the government as well
· Mendoza is not a categorical rule, but many lower courts treat it as one
· Courts are divided as to whether state and local governments should be insulted from nonmutual offensive and defensive issue preclusion, though some have extended Mendoza protection to them

· Relitigation Exception to the Anti-Injunction Act
· Smith v. Bayer Corporation (Sup. Ct. – 2011): DC enjoined a state court from considering π’s request to approve a class action b/c it had denied a motion to certify a class in a related case brought by a dif π against the same ∆ alleging similar claims and thought its injunction would prevent relitigation of an issue it had already decided (an exception to § 2283, the Anti-Injunction Act).  
· 1st case (McCollin v. Bayer) had also been filed in WV state court, was consolidated with other cases against Bayer.  DC did not certify a class action under Rule 23 b/c individual injuries predominated over the common questions of law and fact, and w/ respect to McCollin’s individual claim, he could not show any injuries himself so case was also dismissed.  There was a final judgment on the merits, not appealed.  Bayer filed motion asking DC to enjoin Smith court in WV b/c state rule 23 was modeled on federal rule and the parties were “virtually identical” parties and same issues.  DC does.
· SCOTUS said DC was wrong for two reasons:
· 2nd case (Smith v. Bayer) did not involve the same parties.  Smith was part of the class McCollin wanted to certify, but the class was not certified so there was no class and therefore Smith was not a party or anyone who could be considered a party 
· Issue was not the same b/c WV law, although modeled after FRCP 23, has been interpreted more broadly.  When a federal and a state court apply different law, that means they decide different questions.  Unless it is clear beyond doubt that the issue is the same, the relitigation exception in the Anti-Injunction Act cannot be used to allow a federal court to enjoin a state court
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