CIVIL PROCEDURE
INTRODUCTION
Personal Jurisdiction – does any court in the state have the power to hear this case involving this ∆?

Subject Matter Jurisdiction – if yes, does a federal court have the power to hear the case?

in rem jurisdiction – property itself is an issue in the case
quasi in rem jurisdiction – attachment of property to get jurisdiction
in personam jurisdiction – court has jurisdiction (power) over a ∆
PERSONAL JURISDICTION
LONG-ARM STATUTE

Has the state authorized courts to hear this case?

Long-arm statutes can solely limit personal jurisdiction – not expand it.

Gibbons - ∆ filed suit two years prior, but that conduct was not sufficient as to subject her to the long-arm statute of Florida
[CONSENT]

If there is consent, there is no constitutional power analysis required.

How to show consent

1) Served, show up, do not challenge jurisdiction (appearance waives objection)

2) Contract (contract law determines validity)

a. Consent to jurisdiction

b. Forum Selection

Carnival – A forum selection clause must be fair and enforceable. There was no evidence here that the forum was chosen to discourage litigation. The clause is still valid despite no negotiation because it was fair.

c. Choice of Law

d. Arbitration Clause
CONSTITUTIONAL POWER ANALYSIS

Does this exercise of power comport with the Due Process Clause of the Fourteenth Amendment?
Minimum Contacts Test
Minimum contacts test based on International Shoe 

Burger King clarifies the two-step test: (1) How much contact? and (2) How related is the contact?
1) Purposeful Availment – Has ∆ purposefully availed itself of, or taken advantage of, the privilege of conducting business in the forum state?

a. Typical Examples of purposeful availment

· Traveling frequently for business

· Agreeing to decide contractual issues under that state’s laws (Burger King)

· Selling products in that state (McGee)

· Deriving business advantages from working with a company domiciled in that state

b. Stream of Commerce

· General Rule - ∆ must do more than just introduce a product to the stream of commerce

· “Corporation delivers products into stream of commerce with the expectation it will be purchased by consumers in the forum” (WW Volkswagen)
Nicastro
· “Expectation” = intent / purpose

· “Expectation” = awareness

Asahi
· foreseeability that product will enter state’s market is not sufficient for personal jx
c. Internet Site

· Zippo “sliding scale” test (Abdouch)

· Test not used for email messages
d. Intentional Torts – Calder “effects” test

· Defendant’s acts qualify for personal jurisdiction if…

· Intentional

· Uniquely aimed at forum

· Caused harm, the brunt of which was suffered + ∆ knew was likely to be suffered, in the forum state

2) Relatedness

a. Specific Jurisdiction – Is there a nexus between the claim and ∆’s purposeful contacts with the forum?

b. General Jurisdiction – Are ∆’s forum contacts so extensive as to render ∆ “essentially at home”? (Daimler)

Goodyear – subsidiaries are not subject to general jurisdiction
· Individual – place of domicile

Milliken – although ∆ was served out-of-state, this was valid because the suit was in her place of domicile
· Corporation – place of incorporation OR principal place of business
International Shoe – “continuous and systematic”

c. Tag Jurisdiction – “personal service upon a physically present ∆ suffices to confer jurisdiction” (Burnham)

· Scalia – physical presence = jurisdiction

· Brennan – physical presence + min. contacts/fairness = jurisdiction

· *Note: Burnham only applies to individuals

Bauman – no fairness analysis when there is general jurisdiction
Shaffer – Eliminates quasi in rem jurisdiction. Delaware cannot exercise quasi in rem jurisdiction over ∆s because ∆’s interest in the property seized did not qualify under the minimum contacts test. Shaffer extends the minimum contacts test to individuals, not just corporations.
Fairness & Justice

Would the exercise of jurisdiction be unfair and unreasonable as to violate principles of fair play and substantial justice?

Once π proves purposeful availment and relatedness, ∆ has the burden of proving unreasonableness.

Consider…

· Interest of forum state

· Burden on ∆

· Alternatives available to π

· Possible interests of other states/countries in hearing the case
NOTICE – Rule 4
Under Mullane, notice is a separate constitutional requirement.

Mullane

· Notice must be “reasonably calculated under the circumstances to give actual notice and an opportunity to be heard”
· There is no requirement that ∆ actually knows of the lawsuit
· If π knows that ∆ does not have notice, π must try harder
· Must mail notice when address is known
FRCP Rule 4 – used to bring party into lawsuit

· Rule 4(a) – content of summons

· Rule 4(b) – issuance

· Rules 4(c), (d), (e) – how to serve

· Rule 4(k)(1) – establishes jurisdiction over ∆ subject to personal jurisdiction

How to commence suit at minimum cost
· Request waiver of summons under Rule 4(d)(1)

· If ∆ agrees, ∆ then gets more time to respond

Why might π not request a waiver of summons?

· Do not give ∆ notice of suit

· Do not want ∆ to have longer response time

When there is general jurisdiction, service of the summons establishes personal jurisdiction.
SELF-IMPOSED RESTRAINTS ON JURISDICTION
1) Venue – 28 U.S.C. § 1391

a. 1391(b) – Venue in General

b. 1391(c) – Residency

2) Transfer – 28 U.S.C. § 1404, 1406

a. 1404(a) – Change of Venue

if in proper court, transfer to another division/district

b. 1406(a) 

dismiss/transfer from improper court
c. Forum Non Conveniens (Inconvenient Forum) – common law

d. ∆ must show…

i. adequate alternative forum

ii. balance of private/public interest factors favors dismissal

There is a strong deference to π’s chosen state.

With Transfer & Forum Non Conveniens, a court can hear a case but chooses not to.

SUBJECT MATTER JURISDICTION
Does a federal court have the power to hear this case?

That is, can only a state court, only a federal court, or both hear this case?

U.S. Constitution, Article III, Section 2 – lists the types of cases that can be heard by the federal court
28 U.S.C. § 1331 (Federal Question) – “district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatise of the United States”
Subject Matter Jurisdiction…
· is not waivable

· can be raised by the federal court sua sponte
· can be raised or ruled upon at any time in the trial (Capron v. Van Noorden)
FEDERAL QUESTION JURISDICTION – 28 U.S.C. § 1331
The complaint must arise under federal law.

Well-Pleaded Complaint –  The complaint must state that ∆ violated federal law (Mottley)
· π must raise the federal question in the claim

· ∆ cannot solely anticipate federal issue in its defense 

DIVERSITY JURISDICTION – 28 U.S.C. § 1332
Purpose of diversity jurisdiction: provide a neutral forum for all parties to protect against local prejudice in state courts
Amount in Controversy – 28 U.S.C. § 1332(a)
· Must exceed $75,000

· Amount generally accepted unless the alleged number certainly cannot be reached

· If no dollar amount (i.e. injunction), try to determine the value of the relief

· For example, determine value of injunction (usually to π)

· Aggregating claims to reach $75,000

· Single π with 2+ unrelated claims against a single ∆

· joint tortfeasors as ∆s (π can collect from either because joint and several liability), i.e. liability of ∆s is the same…no real aggregation at all
· invalid for several liability only
· CANNOT aggregate if…

a. 2 π with claims against single ∆ if claims are separate/distinct

b. 1 π with unrelated claims against multiple ∆s

Citizenship – 28 U.S.C. § 1332 (a)(1)

· Individual

· Must be a U.S. citizen and domiciled in the state

· “domicile” – physical presence + intent to stay

· initial domicile = state of birth/naturalization

· only one domicile at a time

· date for domicile is when the complaint is filed

· Redner – being a resident in France did not establish ∆ as a citizen of France, i.e. the key is being a citizen

· Company

· Partnership – consider individual citizenship

· Corporation – can have 2 states of citizenship

· State of incorporation

· Principal place of business – “nerve center” test (Hertz) 
· Hertz – p.p.o.b. = place where a “corporation’s officers direct, control, and coordinate the corporation’s activities”…Court held that nerve center test is the standard, i.e. it does not matter that ∆ made more revenue in a certain state or conducted more business there
There must be complete diversity under 1332 (complete diversity is a statutory requirement). That is, no π can be a citizen of the same state as any ∆.

CA v. NY & CA ( not diverse
CA v. England ( diverse

England v. Mexico ( not diverse

CA v. England & Mexico ( diverse

CA & England v. NY & Mexico ( diverse

England v. NY & Mexico ( not diverse (where foreign citizens on both sides, require US on both sides)

SUPPLEMENTAL JURISDICTION – 28 U.S.C. § 1367
Supplemental jurisdiction addresses the issue of what happens when one claim that can be heard in federal court is joined with a claim that cannot be heard in federal court.

1367(a) – General Rule for supplemental jurisdiction over factually related claims (“same case or controversy”)
1367(b) – Exceptions for claims by original π when supplemental jurisdiction is not allowed in diversity cases
1367(c) – Discretion to decline supplemental jurisdiction

1367(d) – tolling provision (some states have SOLs where π has limited amount of time to re-file)

Gibbs – “common nucleus of operative facts” refers to 1367(a)
Szendrey-Ramos – novel and complex issues of state law are best left to state courts, see 1367(c)
REMOVAL – 28 U.S.C. §1441, 1446, 1447(c)
Removal allows ∆, and only ∆, to move the case from state court to federal court.

· 28 U.S.C. § 1441 – Removal (entire case, not a claim)
· allows ∆ to move case to federal court if it could have been filed there at the beginning

· 1441(a) – if a civil action brought in civil court + action could have originally been filed in federal court + no other statute expressly forbids removal (See 1441(b)(2)) ( ∆ may remove to U.S. district court where action is pending

· 1441(b)(2) – cannot remove if any ∆ is a citizen of the state where the action is brought (complete diversity requirement) unless there is federal question jurisdiction (in which case you can still remove)
· upon removal, case goes to correct district, not any federal court

· original claim must satisfy federal question jurisdiction

· when removing case, additional claims will either…

· stay (supplemental jurisdiction) if related

· be severed and remanded to state court if unrelated

· 28 U.S.C. § 1446 – Procedure for removal

· ∆ has 30 days from time of service to file for removal

· 1446(2)(A) – all ∆s must consent to removal

· Timing of Removal

· Federal Question

i. Within 30 days of receipt of initial pleading (b)(1), OR
ii. Within 30 days of receipt of document making previously unremovable case removable (b)(3)
· Diversity

i. Same 30 day periods as above (b)

ii. Removal under (b)(3) cannot be later than one year after commencement of action, unless π delayed in bad faith (c)(1)

· 28 U.S.C. § 1447(c) – Remand

· π files a notice to remand

· Timing of Remand

· Lack of Subject Matter Jurisdiction

i. Anytime

· Non-Subject Matter Jurisdiction Reasons

i. Within 30 days of removal

Examples of non-subject matter jurisdiction reasons:

· not all properly joined and served
· ∆ waited too long to remove

· removal violated in-state ∆ rule

Caterpillar – if complete diversity exists at the time of judgment (i.e. federal jurisdiction is proper), the diversity jurisdiction is valid

· district court allowed for removal when it was improper (should have been denied)

· Court: this is a rare error and it is economical to allow this judgment to stand
JOINDER OF CLAIMS – FRCP Rules 13, 14, 18, 19, 20
Do the Rules allow these parties/claims to be joined in a single action?

Joinder can come up throughout the life cycle of a case. It looks at the complete diversity requirement for all parties to the action, not just those to a single claim.

Each claim must have a statutory basis for subject matter jurisdiction.

Original Claims – π against ∆

Counterclaim - ∆ against existing π

Cross Claim - ∆ against existing ∆ OR π against existing π

Third-Party Claim - ∆ or π against newly added ∆ or π

Original Claims – FRCP Rule 18

π may file as many claims as π desires against ∆, although it is not required under Rule 18
There must be supplemental jurisdiction if there is no original jurisdiction.

Preclusion Rule: If 2 claims are closely related, even though Rule 18 does not require them to be brought in the same lawsuit, π may be barred from bringing the action later.
Counterclaim & Cross Claim – FRCP Rule 13

· Compulsory Counterclaim – Rule 13(a)
· Allows opposing parties to assert claim against those who claim against them

· This is not a defense; rather, it is a counter-offense

· Traditionally, counterclaim cannot be used to remove to federal court despite a basis for doing so

· “Compulsory” – respondent must plead any claim at the time of responding claim if…
· It comes out of the same transaction / occurrence and there is a logical connection between the claim/counterclaim (Plant)
· It does not require adding another party over whom the court cannot acquire jurisdiction
· Limitations

· WHAT

· Permissive Counterclaim – Rule 13(b)

· Need independent basis for jurisdiction

· If using diversity jurisdiction, claim must meet the requisite amount in controversy of $75,000

· Not the same transaction / occurrence
· Cross Claim – Rule 13(g)

· Allows a party to assert a claim in a pending case against a co-party
· Must arise from the same transaction / occurrence as underlying dispute

· Like all claims in federal court, cross claims must have a basis for subject matter jurisdiction

· Federal question? Diversity?

· If not, supplemental jurisdiction because cross claims by definition must arise out of the same transaction / occurrence

· After applying Rule 13(g) to assert a valid cross claim, two co-parties may assert any other claims under Rule 18

JOINDER OF PARTIES

Impleader – FRCP Rule 14

Impleader is applicable when ∆ claims a third party to be partially or fully liable for the claim against ∆.

This is NOT a way to say, “It was him, not me.” Rather, it is a way the ∆ can say that he was only partially or secondarily liable.

· ∆ against newly added ∆

· joinder permitted so long as liability of third party derives from π’s claim against ∆

· Price - ∆ is permitted to assert a claim against anyone not a party to the original action so long as the third party’s liability is dependent upon the outcome of the original action
Compulsory Joinder – FRCP Rule 19

Compulsory joinder mandates that parties which are necessary and indispensable to the litigation be joined.

· π may join or court may order the party to be joined

· Helzberg – a person is not indispensable solely because their rights are affected by the result of this action

· Temple – joint tortfeasors are not required to be named as ∆s in one lawsuit (may be brought in under Rule 20)
Permissive Joinder – FRCP Rule 20
Permissive joinder allows π to either (1) join together πs or (2) join together ∆s if claims are asserted that…
a. Arise out of same transaction, occurrence, or series of transactions/occurrences

b. If any question of law or fact common to these persons will arise in the action

Misjoinder – FRCP Rule 21

Courts can sever joinder if it is not correct.

This is not grounds for dismissal.
ERIE AND CHOICE OF LAW
Choice of Law

Choice of Law issues only arise once a court has been found to have (1) personal jurisdiction and (2) subject matter jurisdiction.
28 U.S.C. § 1652 – Rules of Decision Act

This statutory section states that applicable state law controls where federal or constitutional law does not.
· Subject matter jurisdiction based on federal question
· Apply federal law
· Subject matter jurisdiction based on diversity
· A federal court hearing a state law claim will generally apply federal procedural law and state substantive law, whether statutory or common law (Erie Doctrine)
· There is no governing federal or constitutional law
· State substantive law can come from statute or case law
· Substantive law = law that would affect the outcome
· When there is no controlling federal law, the substantive law of what state controls?
· Must apply the law of the state in which the federal court sits, including a state’s Choice of Law rules
· Examples of substantive law:
· Choice of law
· Statute of limitations
· Burden of proof
· Interpretation of contracts
· Right to recover damages
· The federal court will anticipate how the highest court of the given state would rule
What is the purpose of the Erie doctrine?
It is meant to avoid forum shopping, i.e. plaintiffs seeking an overly favorable forum to sue.
PROMOTING/REGULATING ETHICAL CONDUCT BY ATTORNEYS
Within the current lawsuit…

· sanctions by presiding judge

· Rule 11, 26, 37, contempt

· reputation

Outside the current lawsuit…

· criminal law

· tort law

· professional discipline

· reputation

Primary Sources of Sanctions Power in Federal Court
Rule 11
· 11(a) – signature required on all papers

· 11(b) – signature = certification of good faith and diligence

· duty of inquiry

· good faith

· legal accuracy

· factual accuracy

· 11(c) – sanctions for improper signature

· 11(c)(1) – can sanction attorney, law firm, or party responsible for violation

· 11(c)(2) – motion for sanctions

· 11(d) – inapplicable to discovery

28 U.S.C. § 1927
· “who multiplies the proceedings in any case unreasonably and vexatiously”

· can be required to pay for expenses
Court’s inherent power or discovery rules—26(g), 30(g), and 37—are also sources of sanctions power.

Security National Bank: courts have wide latitude in determining sanctions for discovery violations
LITIGATION
Remedies
Damages
· compensatory

· special / economic / hard damages

· measurable, precise figures

· e.g. medical expenses or lost income

· general / non-economic / soft damages

· hard to quantify

· e.g. pain and suffering, emotional distress, harm to reputation

· punitive

· exemplary

· to punish or deter conduct

Specific Relief
· injunction – Rule 65

· affirmative order to do something or refrain from doing something

· must prove that damages would be inadequate

· Lucy Webb – injunction appropriate because ∆ was willing to pay for staying at hospital, but staying there was a violation of the facility’s purpose, i.e. injunction was appropriate

· duration

· temporary restraining order

· preliminary injunction

· permanent injunction – issued after full adjudication on the merits

· contents

· reason for issuance

· specific terms

· reasonable detail of acts restrained or required

· π seeking injunction must prove…

· likely to succeed on the merits

· would suffer irreparable harm if injunctive relief not granted

· balance of equity tips in their favor

· Winter v. NRDC
· injunction is in public’s interest
· specific performance

· replevin

· ejectment

· quiet title

Declaratory Relief – Rule 57 
· sets forth legal rights under circumstances for future before π is actually harmed

· allows adjudication of party’s rights for a matter in dispute regardless of whether it has arisen yet

· e.g. cases of intellectual property, insurance coverage, disputes among insurers, validity of contract, rights to terminate a contract
Temporary Relief
· provisional remedy pending final adjudication of dispute

· all temporary relief granted by judge, not jury

· temporary restraining order (TRO) – Rule 65

· usually issue to preserve status quo pending hearing on preliminary injunction

· can be issued in extreme cases without notice to opposing party

· problems: incomplete factual record; too many shortcuts can lead to issues of due process (Mathews v. Eldridge)
Financing Litigation
Litigation as an investment
The key question is whether potential recovery outweighs the required investment.

How do lawyers get paid?
· paid directly by client

· contingency fee arrangement

· someone else pays

· insurance company, third-party litigation finance company, other third party

· non-profit, government agency, corporate employer

· pro bono

What is fee shifting?
It is where one side pays another’s attorney’s fees.

· General Rule: Everyone pays their own way.

· Exceptions

· common fund – π’s suit results in creation of fund from which lawyer’s fees can be deducted

· by contract

· by common law – sanction parties acting in bad faith

· by statute
STAGES OF LITIGATION IN FEDERAL COURT
28 U.S.C. § 2072 – Rules Enabling Act

The United States Supreme Court is permitted to establish procedural rules for federal courts. 

These rules may not alter or interfere with substantive rights.

PLEADINGS & MOTIONS
What is a pleading?
FRCP Rule 7(a): A pleading is a specific document, filed early in the action, identifying the parties and describing their claims/defenses.

What is a motion?
FRCP Rule 7(b): A motion is a request for a court order.

· Motions may be oral or written

· Written explanations of reasons a motion should be granted/denied often called a brief
A complaint and an answer are essential pleadings. A complaint commences a civil action (FRCP Rule 3), i.e. lawsuit.
· Filing = delivery to court’s clerk
· Service = delivery to other parties

What systems of pleading are there?
· Notice pleading
· general, short, less detail

· ∆ is the audience

· FRCP uses this

· Fact pleading

· longer; more specific facts

· ∆ and judge are audience

· Notice pleading – Continuum – Fact Pleading, i.e. somewhere in the middle

Dismissal with prejudice = cannot file again

Dismissal without prejudice = can file again once defect is fixed
What pleadings are allowed?

Rule 7(a)  

· complaint ( answer to complaint

· counterclaim ( answer to counterclaim

· crossclaim ( answer to crossclaim

· third-party complaint ( answer to third-party complaint
Timing of Answer & Motions

· Response (answer or motion) required within 21 days of complaint

· 14 days to respond after resolution of motion, unless motion was for dismissal (case is over)
Alternative theories (i.e. differing theories of liability / defenses) may be pled in the complaint and/or answer.
Pleadings are NOT evidence
· Evidence is information presented by witnesses

· testimony under oath

· declarations / affidavits signed under oath

· Pleadings are written statements describing claims and defenses

· Exception: “Verified Complaint” signed by π is treated like affidavit

Complaint
FRCP Rule 8(a): A complaint must contain…

1) 8(a)(1): short and plain statement of the grounds for the court’s jurisdiction (courts do not assume they have jx)

a. Diversity (Citizenship + Amount in Controversy)

b. Federal Question

c. Proper Venue & Personal Jurisdiction

2) 8(a)(2): short and plain statement of the claim showing that the pleader is entitled to relief

a. Claim = description of the facts that give rise to the legal conclusion that π is entitled to a remedy
i.e. if all facts alleged are true, π is entitled to legal/equitable relief

b. “Twiqbal” Standard interprets Rule 8(a)(2)
i. Conclusory legal allegations are disregarded
ii. Factual allegations must tell a plausible (somewhere between possible and probable) story of liability

· Iqbal – complaint is conceivable but not plausible…there are other, more reasonable alternative explanations
3) 8(a)(3): demand for the relief sought, a.k.a. prayer for relief

What can happen in response to a complaint?

Within 21 days…
1) Default, i.e. do nothing

2) Pre-answer motion

3) Answer

4) Settlement

5) New Claims (e.g. counterclaims, joinder of new parties)
Default – FRCP Rules 54(c) & 55
When π files a complaint and properly serves ∆, ∆ must respond.
If ∆ does not appropriately respond within (generally) 21 days…

· Court enters a default against ∆ - Rule 55(a)

Pre-Answer Motions – FRCP Rule 12
Rules for Pre-Answer Motions

· Rule 12(g)(1) – can bring more than 1 motion at once

· Rule 12(g)(2) – cannot bring a second motion that could’ve been brought with the first motion

· i.e. All Rule 12 motions to dismiss must be brought together

· Rule 12(h)
· omission of a defense that is waivable under 12(b)(2),(3),(4),(5) = waiver of the defense for the remainder of the case
· omission of a defense that is not waivable means that it can be used as a defense later but not under a motion to dismiss

· First opportunity for a pre-answer motion will be either (1) the first Rule 12 motion or (2) the first responsive pleading (originally filed or if amended as a matter of course under Rule 15(a)(1))
Types of Pre-Answer Motions under Rule 12
1) Motion to dismiss – Rule 12(b)
a. (1) Lack of subject matter jx

b. (2) Lack of personal jx

c. (3) Improper venue

d. (4) Insufficient process

e. (5) Insufficient service of process

f. (6) Failure to state a claim upon which relief can be granted

g. (7) Failure to join required/indispensable party – Rule 19
*Remember: Rule 12(h)(1) says (2)-(5) must be asserted in pre-answer motion or in the answer
2) Motion for a more definite statement – Rule 12(e)
3) Motion to strike – Rule 12(f)
Procedures for Rule 12 Motions – Rule 12(h)
· Waivable defenses—12(b)(2-5)—are waived unless asserted at the first available opportunity

· First Rule 12 motion, or

· First responsive pleading

· Rule 12 motions must be raised at the same time

· if not brought up, they are presumed to be waived
Rule 12(b)(6) Motion to Dismiss, i.e. Failure to state a claim upon which relief can be granted

· “So what?”

· facts don’t tell a plausible theory of legal claim

· insufficient facts to satisfy legal claim

· Record is limited to the pleading (complaint)

· Can be raised in pre-answer motion, answer, or in motion for judgment on the pleadings

· Tests the logic, not the evidence (i.e. if the allegations are taken as true, does π have a valid claim against ∆?)

· Interpretation of Rule 8 is the key to whether a claim has been stated

· Twombley and Iqbal Standard (a.k.a. “Twiqbal”) – Two-Part Test
· Disregard conclusory allegations

· Whether the remaining factual allegations tell a plausible story of liability 

(if there is an obvious alternative explanation, then it is not plausible)
READ IQBAL TO UNDERSTAND ANALYSIS!!!
· Cases which are likely to raise issues of plausibility in a 12(b)(6) motion:

· Actions could be either lawful or unlawful depending on ∆’s mental state

· Discovery is likely to be lengthy or expensive

· Legal theories that the current Supreme Court dislikes
Post-Answer Motions

1) Motion for judgment on the pleadings – Rule 12(c)
This is equivalent to a motion to dismiss but is filed after the answer. 

The judgment is based solely on the pleadings, i.e. answer & complaint.
Answer
Timing of Answer – Rule 12(a)

Substance of Answer – Rule 8(b), (c)

New Claims – Rules 13, 14
An answer must contain… 
· Response(s) to each allegation – Rule 8(b)(1)(B)
· Admit claims – 8(b)(1)(B)

· General denial of all allegations including personal jx – 8(b)(3)

· Specific denial of allegations – 8(b)(3)

· Admit in part, deny in part – 8(b)(4)
· Lack sufficient knowledge to respond – 8(b)(5)

· Silence, i.e. failure to deny – 8(b)(6)

· Responsive pleading required ( admission

· No responsive pleading required ( denial

· Defenses
· Denial (“that’s not what happened”)

· Affirmative Defenses (“even if that happened, I win because something else happened”)
· Personal jurisdiction
· Subject matter jurisdiction
· Insufficient process
· Insufficient service

· Improper venue

· Statute of limitations

· Statute of frauds

· Consent

· Self-Defense

· Failure to state a claim (“even if that happened, it was lawful, i.e. nothing was wrong) – see “Twiqbal” and Rule 12(b)(6)
Zielinski – general denial is insufficient if some of the claims are true, or not at issue
Admission of a claim means that no evidence is required by π. The allegation is taken as true.

Denial of a claim must be effective, thereby putting π on notice that π will have to prove the allegation.
Settlement – Rule 41(a)(1)
· Party dismisses case before answer is filed
· Followed by voluntary dismissal

New Claims

· Counterclaim – Rule 13

· Joinder of new parties by ∆ – Rule 14
Amending the Pleadings – Rule 15

Rule 15(a)(1)
A party may amend its pleading as a matter of course, i.e. without the consent of court / other party, within…
· 21 days after service, OR

· 21 days after required response or pre-answer motion

· response is required

· court orders reply

· no response required

· admit/deny allegations

· assert defenses

· applicable pre-answer motions

· motion to dismiss, motion for more definite statement, motion to strike
Rule 15(a)(2)
Once a party cannot amend its pleading as a matter of course, it may amend the pleading with either

1. the opposing party’s written consent, or 
2. with the court’s permission
Rule 15(c)

A party may “relate back” an amended pleading to the original date of the pleading.

This is permissible when the amendment…

· asserts a claim/defense that arose out of the same conduct, transaction, or occurrence

· same core facts
Calculating Deadlines, i.e. Counting Days

Rule 6
· exclude the day that triggers the event
· count every day including weekends and holidays

· include the last day in the count, unless that is a Saturday/Sunday/holiday

· go to next day that is not a weekend/holiday
DISCLOSURE
What are the required disclosures under Rule 26(a)?
· initial disclosure

· disclosure of expert testimony

· pretrial disclosure

Rule 26(a)(1)(B) details the things that are exempt from disclosure.

Rule 26
· initial disclosures – Rule 26(a)(1)

· disclosure without being prompted

· identifying/contact information about any person likely to have discoverable information
· copy or access to documents that can be used for claims/defenses

· only if anticipating those documents will be used for its case

· computation of damages claimed by disclosing party

· insurance agreement(s) which may pay for possible judgment

· expert testimony – Rule 26(a)(2)

· disclose identities of witnesses it may use at trial to present evidence

· expert witness – person whose specialized skill/education/etc. will assist trier of fact in understandings the facts to reach a conclusion about the issue

· written report required

· testifying vs. non-testifying (consulting)

· non-expert (fact) witnesses

· identity must be disclosed

· distinguish between one who will surely be called and one who may be called

· if deposition testimony is to be used in trial, must identify such witnesses and produce transcript

· pretrial disclosures

· identity of each witness

· identify which witnesses will be called and which will not

· identify documents the party plans to use
There is an obligation to supplement disclosures under Rule 26(e).

Rule 16
· pre-trial conference – Rule 16(a)

· attorneys come before judge in court

· status of case and identify issues

· court may adjourn or issue scheduling order

· scheduling order – Rule 16(b)

· judge will decide what is necessary

· deadlines for discovery, motion practice; set trial date

When a party fails to disclose something which is required, the other party wins unless the omission was…

· substantially justified, or
· harmless
DISCOVERY
Introduction to Discovery
Discovery is compulsory so that parties may obtain the relevant information. It is largely controlled by the parties.
How is the scope of discovery limited? – Rule 26(b), (c)
1. relevance – Favale (motion to compel under Rule 37 requires that the requested information is relevant to a claim/defense)
2. proportionality

3. privacy

4. privilege

5. work product

6. Rule 26(b)(2)(C)

7. Rule 26(c) - Protective Order (Rengifo – inquiring into immigration status and authorization to work is able to be protected when immaterial to the case)
8. Spoliation (Zubulake)

What factors in evaluating relevance, proportionality, and privacy?
· importance of issues at stake in the action

· amount in controversy

· parties’ relative access to relevant information

· parties’ resources

· importance of discovery in resolving issues

· whether burden/expense of proposed discovery outweighs likely benefit

On privilege
Privileged information is not admissible.

· e.g. attorney-client privilege – parties do not have to reveal what the lawyer and client communicated to each other if the communication was confidential and not waived

· this protects the communication, not the underlying facts

· such facts can be discovered in other ways
Rule 26(b)(5) governs the process when a party claims privilege.
What is the work product doctrine?
Work product, of attorneys or non-attorneys, is generally shielded from discovery – Rule 26(b)(3)
Exception if party can show…

1. discoverable under 26(b)(1)
2. substantial need for materials to prepare case

3. party cannot, without undue hardship, obtain the materials’ substantial equivalent by any other means

Note: If the court orders discovery of attorney work product, it must protect against disclosure of mental impressions/conclusions/opinions or legal theories of the attorney about the litigation

What is the difference between attorney-client privilege and attorney work product in the context of discovery?
Privilege is fully protected.

Product is inadmissible, but the factual portions are discoverable on a strong showing of need.

Hickman – Interviews/statements of third parties (not the client) are not privileged and therefore discoverable. However, they are protected by the work-product doctrine here because the opposing party was merely trying to verify his own information, i.e. does not merit intrusion into the work product of the attorney.
What are the limits under Rule 26(b)(2)(C)?
· unreasonably cumulative or duplicative
· party seeking discovery had ample opportunity

· burden/expense > likely benefit
Rule 26(b)(1): “Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within the scope of discovery need not be admissible in evidence to be discoverable.”
What is spoliation? – Rule 37
Spoliation is the act of destroying, suppressing, or altering evidence.

There is a duty to retain information when there is pending or reasonably foreseeable litigation.

· Zubulake – backup tapes containing emails were missing…Court said those emails likely would not have been favorable to π based on other emails which had been preserved…Court ordered ∆ to pay for re-depositions of witnesses about the deleted emails
· when a party does not preserve electronically stored information properly, that information may be presumed unfavorable to the party – Rule 37(e)

Experts – Rule 26(b)(4)(D)
A party may not discover facts or opinions of a non-testifying expert who has been specially retained or specially employed by another party.

· Exception: exceptional circumstances making it impracticable for the party to learn of facts/opinions on the same subject matter otherwise
· Chiquita – the expert who examined the boat was non-testifying and could not be deposed because the other party could have sent its own examiner…however, the information in the examiner’s file was discoverable, i.e. it is not protected simply because he is a non-testifying expert
Preventing Discovery Abuse & Dealing with Discovery Disputes

Rule 26(g) on signatures
Rule 37 on compelling discovery and failure to comply
Tools Available to the Parties in Discovery
Depositions - Rule 30
· any person, including a party, can be deposed – Rule 30(a)(1)

· notice of deposition – Rule 30(b)(1)

· requirement of subpoena for non-party – Rule 45

· deposition of an organization – Rule 30(b)(6)

· limit of 10 per side – Rule 30(a)(2)

· unless court order or stipulation of parties

· limit of 7 hour day – Rule 30(d)(1)

· unless court order or stipulation of parties

· witnesses answers all questions
· counsel may object but question still answered
· unless counsel objects under one of three exceptions

Interrogatories - Rule 33
· 25 questions sent to people
Requests for Production - Rule 34
· request document or electronically stored information

· request entry onto designated land

· procedure for request under 34(b)

· cannot RFP a non-party under Rule 45
Physical / Mental Examinations - Rule 35
· good cause needed to compel
· physical / mental condition must be at issue in the case
Requests for Admission - Rule 36

· get undisputed issues out of the way to expedite the process
· asks for admission or denial
Tools for Non-Parties
Subpoena for deposition or production – Rule 45
RESOLUTION WITHOUT TRIAL
Resolution without trial can occur at any time.
Default & Default Judgment – Rule 55
· Entering a Default – Rule 55(a)
· party has failed to plead or defend

· entry on the docket

· clerk enters party’s default

· Default Judgment – Rule 55(b)
· enforceable judgment terminating the litigation

· π wins because ∆ defaulted

· Peralta – due process requires proper notice of a civil action (here, violation of due process rights because Peralta was precluded from getting notice when the Court entered a default judgment)

· Setting Aside Default or Default Judgment

· can set aside entry of default for good cause – Rule 55(c)

· can set aside final default judgment for reasons stated in rule – Rule 60(b)

· e.g. defendant was never served
· e.g. court never had jx
· Involuntary Dismissal – Rule 41(b)
· where π fails to prosecute or comply with rules or order, ∆ can move to dismiss action/claim
· this is a final judgment unless…

· failure to join under Rule 19
· this is a jurisdiction/venue dismissal

· e.g. noncompliance with scheduling or discovery orders
· sanctions could also be possible
Voluntary Dismissal – Rule 41(a)
· π can dismiss voluntarily

· regardless of court’s consent
Alternative Dispute Resolution
· arbitration – neutral third party (other than a judge) decides who wins, using procedures agreed upon by the parties
· mediation – neutral third party helps the parties negotiate a voluntary settlement
Summary Judgment – Rule 56
· either party may move for summary judgment
· any time until 30 days after discovery ends

· if a party has no shot at proving their case at trial, summary judgment may be proper

· there must be (1) no genuine dispute of material fact and (2) movant is legally entitled to judgment
· Tolan – SJ may only be granted when the evidence, viewed in the light most favorable to the non-movant, entitles movant to judgment as a matter of law…here, genuine issues of material fact were in dispute as to credibility, and viewing them in the light most favorable to π meant that π had a viable claim (SJ denied)

· Bias – moving party must identify to court those parts of the record which demonstrate no genuine issue of material fact…if so, burden then shifts to nonmoving party to show there is a genuine issue for trial

When will summary judgment be denied?

· genuine dispute of material fact

· movant not legally entitled to judgment

· more time needed for discovery – Rule 56(d)
The Record for Summary Judgment

· cite particular materials in the record – Rule 56(c)(1)(A)

· court only required to consider what is cited – Rule 56(c)(3)

· Celotex – party seeking SJ does not have to provide further evidence to support motion because it simply has to identify factually insufficient claims/defenses on the existing record…nonmoving party may provide affirmative evidence to overcome the challenge

· affidavits must be on personal knowledge – Rule 56(c)(4)

· all evidence (including affidavits) must be that which would be admissible at trial – Rule 56(c)(2)
What is a cross-motion for summary judgment?
This is where both parties agree on all the material facts. This is a motion to see who wins based on the law.

Partial Summary Judgment
SJ on a specific claim/defense or specific part of a claim/defense.

· e.g. can get partial SJ on liability and go to trial for damages

· e.g. can get partial SJ on elements
TRIAL
What tasks require trial?
· decide contested facts that cannot be resolved on paper

· conflicting evidence

· credibility of witnesses

· apply law to facts

· NOT necessary – announce rules of law
Jury

What are the basic roles at a jury trial?
· judge

· manage case as it moves through court system

· rules on motions

· controls admissibility of evidence

· instructs jury on the law

· jury (“trier of fact”)

· finds facts

· applies law to facts
Is there a right to a jury trial?
· yes

· money damages

· no

· injunction

· declaration

· equitable relief

· for claims with both money damages and equitable relief, both judge and jury can do their respective parts

Demanding a Jury Trial – Rule 38
· if no demand for jury trial, that is waived
· must demand within 14 days in writing

· can specify which issues the party wants to be tried by jury

· otherwise, all issues assumed triable

Selecting Jurors – Rule 47
· begin with at least 6; no more than 12
· each must participate in verdict unless excused under 47(c)

· jury pool (sometimes called “venire”)
· potential jurors summoned to court

· jurors who will hear case chosen from venire

· voir dire – opportunity to question prospective jurors orally or in writing to identify unbiased jurors who can fairly decide case

· peremptory challenges (objection without reason given) limited by statute

· otherwise, excused for good cause
Number of Jurors; Verdict and Polling – Rule 48
· begin with 6; no more than 12

· each must participate in verdict unless excused under 47(c)

· verdict must be unanimous unless parties agree otherwise

· polling – after verdict, court must (on party’s request) poll jurors individually
· lack of unanimity or assent ( new trial or further deliberations
Order of Trial
· party with the burden of proof goes first and last
· in most civil actions, π’s burden of proof is by “a preponderance of the evidence”
· π case-in-chief, ∆ case-in-chief, π rebuttal, closing arguments, jury instructions, deliberation, verdict
Conclusion of Trial
At trial, π must prove its case by a preponderance of the evidence. (Reid)

· Reid – where π’s proof pointed to two equally likely scenarios (1 winning, 1 losing), π had not satisfied burden

· Chamberlain – witness’s observations were consistent with both possible outcomes (1 winning, 1 losing)…this was insufficient to meet the burden of proof

What is a motion for judgment as a matter of law (JMOL)? – Rule 50(a)

· a.k.a. judgment notwithstanding the verdict, directed verdict
· where judge takes case away from jury and issues verdict
· granted when jury would have no legally sufficient evidentiary basis to rule in favor of nonmoving party
· based on trial evidence
· Reid (see above) – two equally likely scenarios ( JMOL is appropriate
· Chamberlain (see above) – 2 inconsistent propositions possible ( JMOL appropriate
Legal Standard for JMOL
1. draw all reasonable inferences in favor of nonmovant

2. court may not make credibility determinations or weigh evidence

3. court can grant motion only if court finds no legally sufficient evidentiary basis from which a reasonable jury could find for nonmovant
What is a motion for renewed judgment as a matter of law? – Rule 50(b)
Where a party’s initial motion for JMOL is denied, that party may renew the motion post-trial.
· can include a request for a new trial

· Court may either (1) allow judgment on jury’s verdict, (2) order a new trial, or (3) enter JMOL

· if judge enters JMOL and party also requested new trial, judge must conditionally rule on new trial motion in case JMOL is reversed on appeal
What is the timing of a motion for judgment as a matter of law?
· Rule 50(a) – Judgment as a Matter of Law (JMOL)

· after other side has been heard and before submission to the jury

· Rule 50(b) – Renewed Judgment as a Matter of Law

New Trial – Rule 59

A new trial can be granted for any reason which has been previously granted. Unlike a motion for JMOL, a court may weigh the evidence and consider witness credibility in this context.
Standard for a New Trial:

1. “I have a firm and definite conviction that the jury was wrong, even if there was some evidence consistent with the verdict.”
· as opposed to JMOL standard: “no legally sufficient evidentiary basis for the verdict”
2. Flawed procedure

· legal errors by trial judge (e.g. incorrect jury instruction or evidentiary rules, admitting inadmissible evidence)

· attorney misconduct

· jury misconduct
3. Flawed verdict

· Jury verdict contrary to the “great weight” of the evidence

· excessive damages

· remittitur – when judge believes damages to be excessive, he/she may rule on new trial unless π agrees to accept reduced amount of money
· ambiguous standard because there is a continuum of jury error
Lind – while a trial judge has wide discretion to grant a new trial, a verdict is not permitted to be set aside as contrary to the great weight of the evidence merely because the judge would have reached a different conclusion
APPEALS
Who can appeal?
Only aggrieved parties may appeal.

If, for example, a party won but disliked the reasoning, that party is not aggrieved and cannot appeal.

What happens at the trial court sets the boundaries for the appeal.
· no new evidence

· no new issues

· arguments may be phrased differently

· can rely on different authorities

· appellate may disregard any new issues

· Exception: subject matter jx, which can be raised at any time, may be raised on appeal

· appellate court may affirm on any basis supported by record

· even if reasoning differs from that of trial court

When can an appeal be commenced?
· Timing

· within 30 days after judgment

· 60 days if US is party to the action

· 30 days if judgment as matter of law or new trial
· Final Decision Rule

· appellate courts have jx from all final decisions – 28 U.S.C. § 1291

· decisions generally final when trial court enters final judgment on the merits on all claims against all parties

· Exceptions:

· multiple claims/parties

· injunctions

· certification

· Wetzel – decision from trial court was not appealable because no relief had been granted, making it only a partial SJ, i.e. no final judgment

What decisions can a court of appeals make?
· affirm

· trial court result is correct

· reasoning insignificant

· reverse

· trial court result was incorrect

· grounds for reversal: (1) reversible error occurred (2) error was not harmless, i.e. could have affected the outcome

· Anderson – no reading could be clearly erroneous when facts reasonably allow for 2 laternative readings, i.e. no reversible error

· Harnden – inadmissible evidence was used to grant SJ…Court finds this harmless because π saw evidence and could have had ∆ correct the error by saying something

· remand

· send back to trial court for more proceedings

· dismiss appeal

· very rare, usually based on problem with appellate court jx

What are the standards of appellate review?

In order of deference to the trial court…
· clear error

· used for factual findings

· defer to trial court unless error is unmistakable

· abuse of discretion

· for judgment calls with a range of correct answers

· defer to trial court unless it abused discretion by going beyond that range

· used for discovery orders, admissibility of evidence
· de novo review

· purely legal questions

· gives no deference to trial court decision

· used for motions to dismiss, SJ, faulty jury instructions

Preclusion
A person is precluded from re-litigating certain things if there has already been one fair opportunity to litigate.
Claim Preclusion (“res judicata”, “bar”, “merger”, “rule against splitting claims” – precluded from bringing a claim in a subsequent lawsuit…raised under Rule 8(c)(1) as an affirmative defense
Elements:

· same claim asserted in first lawsuit

· same claim when it (1) could have been asserted and (2) should have been asserted

· could have – factually and legally possible to litigate the first time

· should have – jx split: (1) arises from same “transaction”, or (2) arises from same “cause of action”

(1) transactional approach – focuses on events; claims arise from common core of operative facts (Frier)…this is used by federal courts
(2) cause of action approach (a.k.a. same evidence test, identical elements) – focuses on legal theories (would evidence of lawsuit 1 prove all elements of lawsuit 2?); claims represent same cause of action (law that gives the right to sue)
· asserted by same claimant against same defending party
· includes persons in privity with those parties

· a party in privity stands in shoes of earlier litigant

· considered same party if interests were adequately represented (e.g. some class actions) or if acting as proxy
· no claim preclusion if previous litigant is different party and there is no legally cognizable relationship between the two litigants – Taylor 
· first lawsuit resulted in valid/final judgment

· valid = court had jurisdiction (personal + subject matter)
· final = nothing left but to execute judgment, i.e. concludes lawsuit

· Approach 1 (majority): final even if appeal is pending

· Approach 2: case on appeal is not final

· judgment in first lawsuit was on the merits

· on the merits: party who is now precluded had a fair opportunity to prevail on the merits
· full jury trial, judgment as matter of law, summary judgment, dismissal for failure to state a claim, default judgment, dismissal for failure to prosecute or violation of court rules

· not on the merits

· voluntary dismissal without prejudice

· involuntary dismissal for lack of jx, improper venue, or failure to join a party
Issue Preclusion (“collateral estoppel”) – precluded from contesting particular issues in a subsequent lawsuit
Elements:

· same issue decided in first lawsuit

· issue (in this context): case-specific decision regarding facts or application of law to fact, e.g. Did ∆ run red light? Did ∆ breach duty of care? Was lawsuit barred by SOL?

· decisions of pure rules of law that go beyond this case are precedents (stare decisis), e.g. elements of a negligence claim

· issue was litigated and determined in first lawsuit

· Illinois Central – π not precluded from re-litigating because issue of whether he was contributorily negligent in the first case was never decided (there could have been multiple reasons for the verdict)

· first lawsuit resulted in valid and final judgment

· determination of issue was essential to judgment in first lawsuit

· precluded party had adequate opportunity and incentive to litigate the issue in first lawsuit

· (in some states) mutuality requirement – party benefitting must have been party to first lawsuit

Who can assert issue preclusion?

· precluded party must have been party in lawsuit 1

· jx split on whether party asserting issue preclusion must also have been party

· mutual issue preclusion (older rule) – must have been party

· non-mutual issue preclusion (newer rule) – not required to have been party
Issue preclusion may be used as either…

· an offensive tool
· “Issue was already resolved against you; I will use that issue to prove my claim against you”

· defensive tool

· “Issue was already resolved against you; I will use that issue to defeat your claim against me”
Parklane – Can ∆ who lost on an issue in a previous trial be collaterally estopped from re-litigating that same issue in a suit with a different party?

· Lawsuit 1 and Lawsuit 2 both sue same ∆ over same statements

· ∆ loses Lawsuit 1 (judge held that ∆’s statements had been false and misleading)
· π in Lawsuit 2 argues that ∆ should not be able to re-litigate the issue
· Court: offensive collateral estoppel is appropriate unless…

· (1) π in Lawsuit 2 could have readily joined Lawsuit 1

· (2) it is unfair to ∆ (∆ lacked full/fair opportunity/incentive to litigate the issue in Lawsuit 1)

· here, offensive collateral estoppel appropriate because π in Lawsuit 2 could not have joined and ∆ had every incentive to defend itself
What are the differences between claim and issue preclusion?
· claim = whether there was an opportunity to litigate

· bars entire claim and only used defensively

· issue = it was litigated and determined

· bars some piece of the claim

· used offensively or defensively
Distinguish dismissal for failure to state a claim under a 12(b)(6) motion, summary judgment, judgment as a matter of law, and motion for judgment on the pleadings
· Failure to state a claim – Rule 12(b)(6)

· record = pleadings

· tests legal logic

· filed before answer

· if granted ( dismissal + no discovery, no trial

· judgment on the pleadings – Rule 12(c)
· summary judgment – Rule 56

· record = preview of trial evidence

· disregard pleading

· tests facts

· filed any time until 30 days after close of discovery

· if granted ( judgment “on the merits” + no further discovery, no trial

· judgment as a matter of law – Rule 50(a)

· at trial after nonmoving party fully heard but before submission to jury

· based on trial evidence

· “a reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party”

ESSAY OUTLINE FOR JX
Personal jx
Long arm statute


Gibbons – no jx under FL statute

[consent]


served, show up, don’t object

choice of law



Burger King – agreed to FL law

forum selection (Carnival)



Carnival – forum selection clause saying all disputes would be in FL



Must be fair and enforceable (not as to discourage litigation)

arbitration


consent to jx

tag


Burnham


Scalia – physical presence


Brennan – physical presence + min. contacts/fairness

Min. contacts (International Shoe and its progeny)


Burger King – creates 2 step analysis

Purposeful availment

Has ∆ purposefully availed itself of the privileges of conducting activity in the forum state?

Walden – contacts with people from a state are not sufficient for purposeful availment

Stream of Commerce



WW Volkswagen, Asahi



O’Connor – intent



Brennan – awareness

Abdouch

Internet – Zippo


Intentional Torts – Calder “effects”


(1) intentional tort (2) expressed at forum (3) brunt of harm

Relatedness


General jx – “essentially at home” (Daimler)



Individual – domicile (physical presence + intent to stay, Redner)



Corporation – place of inc. or ppob

Hertz – nerve center test (where the “corporation’s officers direct, control, and coordinate the corporation’s activities”

Specific jx – how related is the claim to the purposeful contacts with the forum? Nexus



How likely is it that you would be sued in this state based on those contacts?



McGee – one contact to CA about life insurance, there is purposeful availment

Hanson – woman is making contacts with them in DE, so there is no purposeful availment in FL

Shaffer – property is not sufficient for personal jx (no quasi in rem)
Reasonableness/Fairness


Would jx be unreasonable to violate principles of fair play and substantial justice?

Interest of forum state


Burden on ∆



Asahi – too much of a burden to litigate in CA


Alternatives available to π


Possible interests of other states/countries

Notice


Mullane – constitutional requirement

Notice must be “reasonably calculated under the circumstances to give actual notice and an opportunity to be heard”

FRCP RULE 4

Self-Imposed Restraints on jx


Venue


Transfer


Forum non-conveniens (common law)
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