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1. UNIT 1: DUE PROCESS
a. Due Process 14th amendment
i. When your life, liberty, and/or property is being taken away by the gov. (State, fed, or courts)
ii. RIGHTS
1. NOTICE: Must be reasonably calculated under the circumstances so that an interested party may be notified of the claim, to have their opportunity to rebut.
a. MULLANE TEST (Constitution)(Reasonably calculated): If, and only if reasonably calculated is impossible you must pick an alternative that is no worse, feasible, and customary. I. It does not have to be actual, but actual notice will always suffice.
i. Mullane case
1. Broken down beneficiaries into 3 categories
1. Known beneficiaries and known address- reasonable achieved through mail
2. Known beneficiaries w/out known address- publication
3. Unknown beneficiaries (unborn-or not known)- publication
ii. Greene v. Lindsey:
1. Reasonably calculated method was the sheriff posting on the door. Because the sheriffs knew that the messages were being taken, the court held it was no longer reasonably calculated to reach them anymore, so need new method of notice.
iii. Jones v. Flowers
1. Reasonably calculated method was certified mail. Because the gov knew the mail was unclaimed bc the mail was coming back, the court held that the certified mail method was not reasonably calculated.
b. FEDERAL RULES: Rule 4 (federal cases)
i. RULE 4:
1. Contents: Rule 4 (1) (D-G)- Contents
1. File the complaint with time/date
2. Then take it to the court, and get it sealed by the court.
2. Service Rule 4 ©
1. Must have service of summons and complaint
2. Must be done by a nonparty member above 18
3. Or done by a U.S. Marshal/deputy or a party approved by court.
3. Proving: Rule 4 (I)
1. Affidavit required
4. Time Limit: Rule 4 (m)
1. Have to serve the person within 90 days after filing the complaint. Can get extension if you tell the court before of a reasonable reason why they haven't been served.
5. Waiver of Service (D)
1. P may request for D to waive the service of process
1. Pro for P: If D fails to waive, and you have to serve them then D has to pay the expense of the service, and pay attorney fees for any additional motions to collect the fees ^
2. Pro of D waiving: D gets 60 days extension, doesn’t surrender any rights to challenge merits/ PJ/ or Venue.
6. Serving the Defendant: Rule 4 € (Even if actual notice, if not done through rule 4, then it is void.)
1. Follow the state law process of service (sufficient)
2. Doing any of the following:
1. Delivering summons and complaint personally by lawful party
2. Leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there.
1. KASHOGI CASE:
1. Is when the rich dude had a house where the service was given to a maid there. D said it wasn’t his place of abode or dwelling cause he lived in Saudi Arabia. Court held bc person was of age, and there was the indicia of permanence, (indication that it is a permanent place[living there for a long time/ taking calls there/ renovating the place/ getting mail]) 
3. Agent of Process is fine (lawyer, person assigned)
1. For Corporations: Could be officer, and managing agents.
7. How improper service can be waived/ defenses: Rule 60 and Rule 12
1. Direct attack: Rule 12 (b)
1. Go to court before any procedures begin saying you were improperly served. That does not surrender yourself to the court. No effect on PJ/ Venue defenses.
2. Two ways to prove insufficiently served:
1. Insufficient Process: Paper work is incorrect (paperwork/ summons /complaint)
Insufficient Service of Process: Failure to comply with Rule 4 € and how service was carried out.
2. Collateral attack: Rule 60 (b)(4)
a. Relief from a default judgement that was void for improper service.
b. Avoid all proceedings until a default judgement is entered. If the court rules against you, you cant challenge the merits of the case as there has already been a default judgement.
 
3. Preliminary Stuff/ Legal actions while notice/service pending
a. Injunctions: Order to take or refrain from a specific action while notice is pending. Two types:
i. Preliminary Injunctions (PI):
1. Notice: Requires notice to the adverse party either written or oral.
2. Courts must preserve any party's right to a jury.
3. All the TRO requirements
ii. Temporary Restraining Order (TRO): Two requirements of TROs
1. Substantive Requirements:
a. Winters Test: (Navy and Manatees case)
i. Applicant is likely to succeed on the merits of the claim)
1. EX: Unsure accord to Winters case, bc it was outweighed by the Navy's interest.
ii. Likely to suffer irreparable harm without injunction. (No legal remedy and no money can compensate the damages)
1. EX (Winter): There was no proof of harm in past 40 years, also following one of the rules would have not caused the likely irreparable harm.
2. Ex: (Stormars Inc): Likely would be irreparable harm bc they would choose between religion or livelihood.
 
4. Harm to party outweighed by harm to applicant (balancing of equities).
a. Ex: (Winters): Social need for realistic national security and training vs. harm to unknown number of marine mammals studied.
b. Ex: (Stormans Inc): Religious freedom vs. Plan B availability to customers.
5. Public interest favors the injunction, or does not disfavor it (neutral):
a.  
 
6. Procedural Requirements:
a. Injunction is narrowly tailored, not broad. (just stop the particular action causing harm).
b. Must be clear and unambiguous. 
c. Has to follow RULE 65:
i. RULE 65: TRO
1. No written or oral notice needed if:
a. Specific facts in affidavit clearly show the immediate and irreparable harm before the opposing party can be heard.
b. If the attorney certifies in writing any effort to give notice and reason why it should not be required.
2. Date and hour issued- describes the injury- why it is irreparable- and why order is given without notice.
3. TRO cannot exceed 14 days.
4. Motion for PI
a. Must be set at earliest time
5. Motion to dissolve
a. If person who has TRO on them, wants to remove it, they must give the other party two days' notice to move to resolve
6. Security:
a. Moving party must pay a security upfront that the court considers the adverse party will suffer in damages by being improperly restrained.
d. Follow the local rules.
7. FOR BOTH: 
a. Contents
i. State the reason why it's issued
ii. State it's terms specifically
iii. Describe in reasonable detail- w/o referring to complaint or other docs- the act or acts restrained or required
b. Persons Bound: People bound are people who get actual notice:
i. The parties
ii. The parties' agents, officers, employees, and attorneys
iii. Other people in participation with anyone above
 
8. OPPURTUNITY TO BE HEARD:
a. MATTHEWS TEST: Look to see if your opportunity to be heard is constitutionally due process.
i. Mathew v. Eldredge:
ii. MATHEWS BALANCING TEST
1. Private Interest:
2. Gov. Interest: Includes cost, such as financial and administrative burden.
3. Probability of deprivation: risk (probability) of an erroneous deprivation through procedures used & probable value, if any, of additional procedure
iii. HAMDI Balancing
1. High private interest in being detained
2. Gov interest not higher than the private interest
3. Additional procedures would reveal the thruths
iv. GOLDBERG case:
1. People had their welfare taken away. There was no live hearing, they only could defend by submitting  writing. Court used Matthews Test to determine if they should have a live hearing: Held any informal hearing would suffice
a. P interest: right to Welfare (property)
b. Gov interest: cost of trial, administrative burden
c. Risk of erroneous deprivation: high bc laymen had to submit legal documents, and no actual physical right to be heard
b. LASSITER TEST: Presumption that the right to counsel should not be given at state expense unless personal liberty is at stake.
i. First, you must look at the Matthews test regarding absence of right to counsel, and include the presumption against such right to counsel.
ii. It is a presumption, but not a strong one. Meant to break the tie.
 
 
9. Unit 2: Personal Jurisdiction:  constitutional & statutory limits on reach of court to hold defendant. 
a. The modern notion is defendant must have ties to state to make it reasonable and fair to defend there. 
b. In Personam: Having jurisdiction over the defendants body/ property by the court (their ability to bring them like the sheriff used to do)
c. PENNOYER CASE: It is a constitutional violation to have a judgment without personal jurisdiction
i. Guy filed suit in Oregon to claim land in Ca, but the defendant was in Cali. The court held that it was unconstitutional under the 14th amendment due to state sovereignty. Judgement entered without jurisdiction is void. 
ii. DP Restrictions:
1. Restricts PJ to it's own citizens.
2. People physically present or served in the state.
3. Property is physically present (attached)
4. Voluntarily submit to jurisdiction of the Court.
 
 
10. SPECIFIC PERSONAL JURISDICTION: If no General PJ, then it must be Specific PJ
a. 3 Part Test for Specific Personal Jurisdiction:
b. INTL SHOES: "Notion that contacts must be necessary to not offend notions of fair play and substantial jusitice
 
11. Sufficient Contacts: purposely availed itself (D) to forum state; or contacts purposely directed to forum state.
a. Nicastro: Decision split, to reach majority must meet two.
i. Is the sale of a finished product through a distributor purposeful availment to a forum state?  THREE 3 Holdings:
1. Kennedy (4): No. D’s contacts with forum must be purposeful, show intent to submit, benefit from partic. forum & objectively foreseeable could hale there.
2. Breyer (2): No. The Kennedy theory would suffice; OR sufficient volume of contacts (Not sure how many, they don’t say but it must be more than 4)
3. Ginsburg (3): Yes. Targeting the US is targeting each and every state for sales, and sales through distributor is forum targeting. (Forum where injury occurred is best forum).
 
12. Worldwide - Volkswagen v. Woodson: P bought car in NY, got in accident in OK. P sued distributor and retailer. Court held that the only contact was P's car, so no minimum contacts or purposeful availment.
 
a. Boschetto v. Hansing: D was online dealership who sold one car to P through Ebay. Court held that purposeful aveilment requires aveilment to privileges of transaction/activities in forum. One online sale through ebay isn't enough.
 
b. Walden v. Fiore (Purposeful direction): D took P's money in Atlanta, knowing they lived in Nevada. P then sued in Nevada. Court held that plaintiff cant be the only link between forum and D, D's conduct must be necessary link between forum state. Other than P living there, there was no contacts in Nevada, so there was no purposely directed conduct to Nevada, so no sufficient contacts.
i. Purposeful direction:
1. Intentional, And
2. Expressly aimed @ Forum
3. And causes expected harm in Forum
 
c. Direct Connection between the contacts and the cause of action: The thing the person is suing for, has to relate to the contacts being done in the forum state. 
 
d. Bristol-Myers: D is large pharmaceutical company being sued for a drug sold in Ca, in a Ca. Court by non Ca. residents. There is no GPJ because the company makes a lot of many everywhere and this only a little bit. There is enough minimum contacts to be sued by Ca residents, but there is no direct connection to Non Ca. residents.
i. Claim must arise directly from or relate directly to D's contacts, and there is connection between non Ca. residents and the Ca. contacts.
 
 
e. Reasonableness (D Must Prove These): Why it would be unreasonable for Defendant to go to forum state for the claim. (FIVE PART TEST)
i. 5 Part Test:
1. Burden on the defendant
2. State interest in the forum state
3. Plaintiff's interest in convenient and effective relief.
4. Shared interests of state forums in efficiency
5. Other substantive social policies
ii. Asahi case: Bike manufacturer suing the Taiwanese company who made tire part, which bike manufacturer used to make the bike. Court used the 5 Factor Reasonable test, and held:
1. Burden on D: It is hella hard for the Taiwanese company to come to Ca.
2. Interest in forum state: interest low bc no resident in party to this suit
3. P's interest in effective convenient relief: P's interest in having suit in Us low
4. Interest in efficiency: not relevant bc nothing between states
5. Social policy: Social policy for foreign relations against settling international matters in Ca. court.
 
 
f. GENERAL PERSONAL JURISDICTION:
i. Person: 
1. Where a person is domiciled
2. Where D is served, as long as intentionally in forum (Burnham
a. Burnham case: P and D were married in NJ, but P moved to Cali. P filed suit to D in Ca. and D was served while in Ca. D challenged that there wasn’t minimum contacts. Court held that presence always establishes PJ if served there bc it's "traditional" and is therefore not a violation of fairness. (Scalia 3)
i. White added that it has to be intentional
ii. Brennan 4: reasonableness and purposeful availment is fine
iii. **Burnham – in-state service is enough for Scalia opinion, but White adds that presence must be “intentional” (Many of you assumed that “intentional” means person planned to go to the state before going there, but maybe it means intended to be in the state at the time served there**
 
g. Corporation:
i. Where the corporation is at home (Principal Place of business or where its incorporated)
1. Domiciled by being incorporated there or having principal place of business
a. Daimler Case: P Suing D for cray shit going on in Argentina in Ca. court bc D has a subsidiary company there, alleging general pj bc it was continues and systematic. Court held that it has to be continues and systematic and "be at home". Typically principal place of business, or where incorporated.
2. Exceptional Circumstances:
a. Perkins: Although headquartered & incorporated in Japan, principle place of business was temporarily in Ohio, so there was GPJ there.
h. Partnership:
i. General PJ where partners are subject to General PJ
 
i. Federal Personal Jurisdiction under Rule 4 (K):
i. Rule 4 (K) (1): In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if:
1. Rule 4 (K) (1) (A): who is subject to the personal jurisdiction of a court of general [subject matter] jurisdiction in the state where the district court is located.
ii. LONG ARM STATUTE: Saying the only requirements for PJ is the constitution. (California).
 
j. Unit 3: Venue: Where it is appropriate to have the case:
i. Venue is appropriate:
1. RULE 1391 (B)
a. If all Ds reside in the same state, district where any D lives (ignoring Ds that don’t live in US).
i. People reside:
i. Where they live / permanent home.
ii. Where they would be subject to PJ.
ii. FOR CORPORATIONS IN MULTI-DISTRICT STATES :
i. D (when corporation/ business) resides wherever it is subject PJ.
 
k. Where a substantial event/ omissions occurred 
l. OR where neither (1) nor (2) suffice (rare): Any district where and D is subject to PJ.
 
 
m. FORUM SELECTION CLAUSE:
i. Waiving your venue/ PJ, via a clause in contract.
1. TEST if the forum selection clause is enforcable.
a. CARNIVAL CRUISE- FORUM SELECTION VIABILITY TEST:
i. Fundamental Unfairness: (Deceit, fraud, active avoidance of litigation).
i. Ex: Cruise: (1) Not unfair because cruise line has an interest  in limiting where it could be sold, (2) make 
ii. Is this an alien forum for an essentially local dispute.
i. How local? Ex. Hurt in Mexico, P's are in Wa, and Carnival Cruise is in Fl.
iii. Is this an Extreme inconvenience for the Defendant?
i. Ex: take into consideration persons age/ financial status/ difficulty travelling.
 
n. Unit 4. Pleadings
i. Rule 7
1. Pretty much stating all pleadings
ii. Rule 8:
1. Pleadings must contain
a. Court's SMJ, the parties, the claims and defenses, the subject of the suit.
2. A Pleading that states a claim of relief must contain:
a. Short and plain statement of the Court's SMJ, unless court already has J.
b. Short and plain statement of the claim showing the pleader is entitled to relief.
i. STANDARD FOR THIS
i. OLD STANDARD: Notice Pleading
1. Conley v. Gibson:
1. Ps were employees, and were black. They were fired to be replaced by the white man. P sued, and D moved to dismiss bc complaint didn’t state claim. Court said pleading only needs to include enough to give fair notice of Ps claim and Ps grounds.
2. Complaints arent dismissed P cant allege facts that support his claim for relief.
ii. THE STANDARD NOW: Twiqbal
1. Ashcroft v. Iqbal
1. P was a citizen of pakistan and a Muslim. He sued federal officials for detasining him on the basis of religion post 9/11. Court relies on Twombly  to say that:
1. Taking all "facts" as true & ignoring legal conclusions, the court must find a legal claim to be PLAUSIBLE. (Between possible and probable).
2. ALL elements need facts to make them plausible. 
3. Swanson v. Citibank:
1. P was trying to get a home loan. She got a complicated process and a really low appraisal from D. P sued for a coordinated action disfavoring African-Americans. Court said P's pleading is okay so they will reverse the motion to dismiss that was granted because she provided a plausible scenario. (According to pleading, D appraiser knew her race, and allegedly discriminated on that reason.) But, the fraud claim is dismissed under Rule 9 bc no harm on reliance alleged.
 
o. Rule 9: In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake.  
 
1. A demand for the relief sought (Could be diff. types of relief).
2. Preliminary Motions
i. There are many preliminary motions;
ii. If you file a subjective motion, you must submit all the use em or lose em Rule 12(b) defenses
3. Answers:
i. Rule 8 (b) Defenses, admissions and denials
1. Must state in short and plain terms all defenses, and
2. Must admit or deny allegations in complaint against them
a. Kule v. Bahari Group:
i. P sued F for witholding wages for 1 month and withholding wages for 2 other people for two months. P sued and D in response neither admitted nor denied the allegations, and they were not denied under lack of sufficient knowledge. Court says that this is Rule 8, making anything that is not denied expressly is admittance if a responsive pleading is required. Thus most of the complaint makes P win.
b. Denials must fairly respond so subject of allegation
c. If you lack knowledge or info, must state it, will be treated as denial
 
 
4. Rule 8(c)
i. Must state all affirmative defenses in the answer before trial
ii. Ingraham v. U.S.
1. Two diff sets of plaintiffs were injured by Airforce surgeons. They were sued and got awarded lots of $ over the cap of medical liability in statute. Gov appealed damages in both cases, requested award to be reduced to the cap. Court uses Rule 8(c) to figure out cap is an affirmative defense. If affirmative defense not used it is waived. Texas statute was an affirmative defense and too late because they have already been awarded damages.
2. THREE FACTORS TO DETERMINE IF AFFIRMATIVE DEFENSE
a. Does matter constitute a necessary element in P's cause of action?
b. What party has better access to relevant evidence?
c. Policy considerations
 
5. Policing submissions to the Court.
i. Rule 11:
1. If you sign the pleading/motion, it means that to the best of your knowledge, & after reasonable inquiry, stuff in the pleading/motion is good.
a. VIOLATIONS:
i. Not being presented for any improper purpose
ii. Claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument (Cant give a monetary sanction if this is violated.)
iii. Factual contentions have evidentiary support, or if specifically so identified, will likely have evidentiary support
iv. Denials of factual contentions are warrented on the evidence or, if specifically so identified, are reasonable based on belief or lack of contention
 
6. "Safe Harbor Provision": Refers to the party getting 21 days after being served with a motion for sanction to fix it, and if it isnt then it may be filed 21 days after service.
7. For Motion:
i. Prevailing party may be awarded fees incurred for the motion.
8. Nature of sanction:
i. An order for payment to movant of the motion for part or all of their reasonable attorney fees resulting from Rule 11 violation, may be granted.
9. Business Guides Inc v. Chromative Comm:
i. Rule 11 imposes an objective standard of reasonable inquiry on parties who sign pleadings motions or papers. P filed a TRO, claiming D copied from directory. P had affidavit from client stating D copied 10 false seeds. P NEVER CHECKED but 9 out of 10 were okay. Court dismissed the case and sent P to judge for sanctions for not having a reasonable inquiry. Signatures now mean that claims are to be taken seriously.
10. Kraemer v. Grant County
i. P lawyer was hired by P for D sherriff and parents of dead husband conspiring to taker her property. P lawyer beliebed the letter, but still had an investigator to look into it. Case failed after discovery, and D got summary judgement. Ct ordered sanctions, and P lawyer had to pay $3k.
ii. Court held not necessary to research to make facts perfect, only reasonable. P did all he could, and it is not unreasonable to require discovery.
iii. Only reason case failed is cause of facts failing, courts should punish P shouldn’t punish P for turning to Court for truth, when own resources fail.
11. Frantz v. U.S. Powerlifting:
i. P was a powerlifter, and got excluded from D's competitions. P filed two frivolous claims of conspiracy against C (president), and D. Both claims were dismissed under Rule 12 (b) (6). C entitled to sanctions against P for attorney fees, but TC said that bc he asked for a lot of money, then the argument must not have been so frivolous. This Ct says we don’t look at money requested or hours spent, but on P's and their attorney's violation. *Rule 11 isnt avoided merely by stating correct legal theory and facts, but you must know the facts after conducting a reasonable investigation.
 
12. RULE 12: Responding to the Complaint
i. 12 Overview
1. Answer the complaint
a. Could include motions that are defenses
2. Motions made independantly
ii. 12 (a)
1. D must serve an answer within 21 days, or
2. If accepted Rule 4 waiver, 60 days after waiver was sent.
3. D must serve answer within 21 days of cross-claim and counterclaim
4. OR if you raise a Rule 12 motion, if its denied, you get 14 days after notice of rejection
5. Or if you motioned for a more definite statement and got it, 14 days after statement served
iii. 12 (b)
1. Says that all defenses must be included in responsive pleading
a. BUT some could be done by motions
i. Lack of SMJ
ii. Lack of PJ (RED= Use them or lose them)
iii. Improper venue
iv. Insufficient process
v. Insufficient service of process
vi. Failure to state a claim
iv. 12 (c) After Pleadings are done, you could motion for judgement on the pleadings (Even if everything they say is true, so what).
v. 12 (h) When is a Rule 12 defense waived?
1. Omitting available defenses in Rule 12(b)2-5 in as a pre answer motion through Rule 12 (g)(2).
2. Or failing to put it in first answer, or in first amendment in first answer
vi. Motion to Strike
1. Court may strike any redundant, immitarial, impertinent or scandelous matter
2. Court may do this on their own (suasponte)
a. Or on motion by a party before a responsive pleadings, but before 21 days after service.
vii. Motion for more Definite Statement
1. Rule 12 (e)
a. Must be before an answer, and must be so vague that the party cant reasonably form an answer
b. If granted, party has 14 days to amend, if they don’t Court could toss them
 
13. Rule 16:
i. Judge must issue scheduling order within 90 days D served, or 60 days after D appears.
ii. Final pre-trial conference held close to trial
 
14. Amendments Rule 15
i. Motion for "Leave to Amend"
ii. (A)
1. One freebie
a. Within 21 days after serving pleading
b. Within 21 days after responsive pleading or Rule 12 motion served
2. Can amend later
a. By consent of adverse party, or
b. By leave of the Court
i. **"freely given when justice so requires"**
1. This means granted unless undue delay, bad faith, dilatory motive by movant, undue prejudice, utility
ii. UNLESSS
1. A Rule 16 (b) scheduling order has been entered into, in which case the Court approved on a "good cause" standard.
iii. 15 (c)Motion Relating back to Date
1. When permitted by the law that provides the statute of limitations; OR
2. when new claim/defense arose from same conduct, transaction or occurrence set forth in earlier pleading:
a. new claim based on same events relates back
b. new claim based on new events does not relate back
i. Key:  whether original pleading put D on notice of new claim; (Barcume) 
ii. Barcume v. City of Flint
1. 13 P's, all women cops, sued D for sexual discrimination in hiring/promotion practices. P's took a really long time through discovery, and amended with new claims that included disparate treatment based on sex, sexual harrasment, and hostile work environment, which have all passed the statute of limitations. D argues doesn’t relate back. Court said you cant relate these issues back, because they are new claims, on new facts not in orgiginal claim. Court also says that these events are not the same transaction or occurrence, so D has not been put on adequate notice of entire scope P suing for.
 
15. UNIT 5: Subject Matter Jurisdiction
i. Court always needs SMJ!!! If not, then get the boot son.
ii. EXCLUSIVE CASES
1. State only cases: 
a. Family law, Probate Court
2. Federal Only Cases
a. Admiralty, U.S. (or its agencies) is a party, patent, copyright, bankruptcy 
 
16. DIVERSITY JURISDICTION
i. Constitution
1. Just says one P must be diverse from one D
ii. 28 U.S.C. Section  1332:
1. “Complete” diversity & > $75,000 
a. Complete Diversity means
i. All of P, must be diverse from all of D
1. If on same side, could be from same state
ii. Alien v. citizen of state
1. Unless alian is LPR in same state
iii. State A v. State B, who later adds an alien to any party
iv. Foreign state v. citizen
b. Citizenship
i. Diversity determined where they reside and intend to remain, determined at filing
1. Mas v. Perry:
1. P is couple, and wife is from Missouri. Went to school in La., where D is from and commited a tort. Ct held that person is citizen where domiciled, meaning that it is (1) her primary domicile (perm home), (2) place in which she intended to live indefinitely.  Here, P wife never moved this intent out of Miss., so still diverse. Being married to alien doesn’t make her alien. 
ii. Corporations are citizens where POB/ HQ (Nerve Center), and where incorporated.
1. Hertz Corp. v. Friend
1. P lives in Ca. suing D for wages. D says theyre a citizen of NJ, bc that’s where the shots are called. D tries to remove to Fed. Court, claiming HQ in NJ bc of stats, or the core function in Ok. P says its in Ca. bc a significant part of their business there. Court says that citizenship of Corp. is at its nerve center (POB). This is always a single place. This means where there is high level officers, and where they direct, control, and coordinate corps activities. 
2. **not where incorporated, bc they could just reincorporate. And also not where activity is significant, bc then they would all have P.O.B in Ca. 
iii. Partnerships:
1. Everywhere where partners are citizens
iv. Estate:
1. Not where executor is citizen, but where deceased was a citizen
v. Insurer:
1. In case against an insurer, where insurer is not a party, then it’s where the insurer lives.
c. Amount in Cotroversy
i. Must be over $75k
1. Doesn’t include interests or court fees
1. But does include punitive damages
2. Has to be pleaded in Good Faith (Unless legally certain its not reachable)
3. Injunction loss or value coutns
4. Aggregation 
1. One P can aggregate all claims against same D
2. One P cant aggregate claims against separate Defendants
3. Multiple Ps cant aggregate distinct claims, but can share undivided right to
1. Undivided interest in prop
2. Shareholder suit for injury to entire corp.
 
17. FEDERAL QUESTION
i. Constitution:
1. Fed law must be an ingredient in the case.
ii. 28 U.S.C. Section 1331
1. P's Case depends on Fed Law
a. MOTTLEY STANDARD:
i. Fed Law must be
1. A pivotal issue (issue on which P's claim depends) in
2. P's "well pleaded" complaint (hypothetical minimum allegations to make P's claim, where fed law would be pivotal.[not actually P's complaint]). TAILORED TO WHAT THE CLAIM IS!!
b. Mottley Case:
i. P got into an accident on D's train. D settled by giving free tickets to them for life. Congress passed law which made these types of tickets illegal. P sued on constitutionality and application of law. Court said not fed Q b/c P's complaint is only federal in that it anticipates a possible defense. (D saying that fed law protects). A federal Q must be a pivotal element in the original complaint filed by P.
 
18. EXAMPLES: OF WHAT DOESN’T COUNT
i. Where the fed Q is part of D's defense or counterclaim
ii. Where P incorporates federal law into a state cause of action
1. ** Because the "well pleaded complaint"
 
19. SUPPLEMENTAL JURISDICTION
i. Constitution:
1. Claims arising from the same "common nucleus of operative facts" as "trunk" federal Q or Diversity.
ii. 28 U.S.C. Section 1367
1. Excludes claims that destroy complete diversity, if it is brought by P in 1367 (b)
a. Owen v. Kroger
i. P sued for wrongful death, on diversity against D company. D impleaded Equipment company (Owen), who stayed in same state as P. P filed claim against Owen too. OG D got summary judgement, so Owen moved to dismiss for lack of SMJ. TC and COA ruled for P anyways. This Ct says there is no SMJ bc P cant just circumvent Section 1332 by supplemental jurisdiction. P must accept the limitations of Fed Ct. bc he chose it. 
2. Elements:
a. "Trunk claim" for which Ct has SMJ over
b. "Branch Claim" arising from the same case or controversy as trunk. 
i. Gibbs: "There is a common nucleus of operative facts", meaning the claims have key facts in common 
1. If ordinarily expected to try in one proceeding, do it.
3. Courts also may decline Supplemental SMJ if
a. Novel or complex state law
b. Supplemental claim predominates trunk
c. Original claim dismissed
d. Other compelling reason under cirumstances
 
20. REMOVAL AND REMAND
i. Removal:
1. Def: after a claim is filed in state court, D may make notice of removal to move to Federal Court if the Fed Court has SMJ, or even if not.
2. Requirements:
a. D must remove before taking substantial steps to defend (But notice of removal is not a substantive filing. )
b. Could only be removed to DC in district where St cT is.
c. Needs all D's to join petition
d. Only could be done if no D is citizen of State where pending
e. TIME REQUIREMENTS
i. Within 30 days of formal recepit of paper showing removability, but no later than 1 year after filing for Diversity SMJ
1. EXCEPTION: If they could prove that P acted in bad faith.
3. Caterpiller Inc. v. Lewis:
a. A Kentucky P sued Caterpiller (Delaware,) and Whayne (Kentucky) in state Court. P's insurance joined in, and P settled with Whayne. D Caterpiller thought this made the case removable by Diversity, but Whayne was stil a party cause Insurance was still suing them. DC didn’t catch the error, and denied P's motion to remand, but Insurance and Whayne settled before trial anyway. Supreme Court said that this technical mistake wont reverse judgement because the defect had been cured before trial, and considerations of finality, efficiency, and economy becomes overwhelming. 
4. Grupo Dataflux v. Atlas Global:
a. Atlas awarded a $750k in damages from Dataflux in breach. Turns out Atlas had been treated as a corp, when they should have been treated as a partnership. Some partners of Atlas destroyed diversity bc they were mexican citizens. After trial, Dataflux tried to dismis for lack of SMJ. P tried to make the partners leave and they did before trial.  Ct hold that if court lacks SMJ, a party's post filing change will not change the defect, the time of filing rule still applies.
 
21. Remand: 
i. Def: Fed Court sending it back down to state court from which it came
ii. Requirements:
 
22. UNIT 6: Joinder
i. Rule 18:
1. A party asserting a claim, cross, counter, or 3rd party claim, could join as many independent claims against an opposing party it has. (Throws kitchen sink in).
ii. Rule 13
1. Claim Preclusion
a. Once a party asserts a claim, it must join all claims and remedies resulting from same transaction or occurance against opponent. Or forever hold their peace.
2. Permissive Counterclaim:
a. A pleading may state as a counterclaim against an opposing party any claim that it has against them that isnt compulsory.
i. Needs to have its own original jurisdiction
3. 13(e) Counterclaim maturing
a. The court may permit a party to fila a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading
b. Lansford v. Harris:
i. D attorney sues for fees, P's defend on grounds of imcompetence, but arbitrator rules for attorney. Meanwhile, P's appeal for case they lost, and appeals ct said that lawyer could have seperated debts so wife doesn’t have to pay. P sues for malpractice, but D claims its precluded bc it was compulsory, and statute of limitations.  Court held that P's didn’t have a malpractice claim until you have damages from  OG case. Therefore the claim matured when the 9th circuit ruled and therefore was not a compulsory claim to attorney fees case.
 
23. Rule 13(a) Compulsory Counterclaim
i. Must assert a counterclaim arising from same transaction or occurrence unless
1. Claim does not yet exist when pleading served, or
a. DOESN’T MATTER IF THEY DIDN’T KNOW ABOUT IT
2. Claim is pending elsewhere when case filed (whomever files first could get it removed to their place).
a. Occurance
i. Appletree v. City of Hartford:
1. P got arrested. P sued for false arrests, alleging that the D officer lied to get warrant for his arrest. D officer, counterclaimed that it was libel under state law. P said D's CC lacked SMJ, so they should dismiss bc no diversity. Court held that the essential facts are so "logically connected" that it is a compulsory CC because of reasons of reason and fairness. Here, D's story meets the "logical relationship" test.
ii. Jerris Leonard v. Midswest Systems:
1. P is law offices represented D. D got new attorneys, and didn’t pay P. P sued for legal fees, and D didn’t show up so default judgement was entered against them. Later on D lost the lawsuit, and tried to sue P for malpractice in NY state ct. P said it was precluded bc it was a compulsory CC to the unpaid legal fees suit. D says its not, and that it accrued after default judgement entered on them. Ct held that it is a compulsory CC bc its pretty much a defense to being sued for legal fees. Even default judgement still bars them. (Res Judicicta). 
2. Ct said D should have known of malpractice claim at the time of the unpaid legal fees, so it didn’t accrue after.
iii. Hart v. Clayton Parker:
1. P didn’t pay credit card. Debt collector D, came after P. P sued D for unfair collection practices in federal statute. D said alright bet, sued them for $ of credit cards saying its compulsory. P said no SMJ so dismiss. But Court said although factually linked they arise from different events. The essential facts to the two claims must substantially overlap.
24. 13(g)
i. May assert first crossclaim only if (FIRST is never compulsory, but after you do one the whole process begins)
1. Arising from same t or o of the subject matter of the original claim
2. Arising from same t or o of the counterclaim
3. Or relating to same property
25. Rule 13(h)
i. If assert counterclaim or crossclaim against an existing party, may add new parties as Ds to that claim if Rule 20 allows joinder.
 
26. Joinder of parties
i. Permissive joinder: Group of P's sue together or P sies group of D's
ii. Compulsory joinder: If someone would otherwise be prejudiced, court will force P to join or dismiss case. (r.19)
1. A joint tortfeasor is not a necessary party bc no one is prejudice if it is not joined. (temple).
a. Temple v. Syntss
i. P underwent surgery, but the plate and screws in spine messed up. Device later broke off inside P's back. P filed in Louisiana, DC, diversity case against manufacturer, and Dr. in State court. DC said must join Dr. in 20 days in fed. Court or the ease will be dismissed pursuant R.19. On appeal P says do not need to bring in joint tortfeasors. Courts agrees on appeal. Supreme court have sued together rule 20, but didn’t have to.
ii. Purpose of Rule 19 is to prevent prejudice. 
 
27. Current party brings cross-claim or counterclaim:
i. They could add a new party to that claim (r.13(h))
28. Impleader:
i. Current party brings in a new party (third party defendant) on claim of derivative liability (R.14).
29. Permissive Joinder of Parties (Rule 20)
i. Parties may choose to join in one action as P's(Or D's) if:
1. They assert rights arising from same transaction or occurance, or series of transactions or occurrances, and
a. Mosley v. General Motors Corp:
i. 10 P's sued for unlawful employment practices. 8 of 12 complaints about employment. TC said that the diff claims have little in common. Rule 20 allows TC to order separate trials to avoid delay or prejudice. Court rules claims can be brought together if they arise from same series of transactions or occurrences. Here, from same employer so same transaction or occurrence. Court relates it to old Mississippi case.
2. Any question of law or fact common to all P's or D;'s will arise in the action.
 
30. Rule 14 (IMPLEADER)
i. Statute
1. D may bring claim against 3rd party, who is or may be liale derivatively  for what D owes.
a. Derivative liability: 3rd party D's liability depends on whether or not 3rd party P (OG D), is liable.
b. Not compulsory
c. Must serve under Rule 4
d. If D is saying they arent liable, and other party is, this isnt implead it’s a defense.
e. Once impleaded, 3rd party D must file all R.12 defenses, and R.13(a). May file 13(b), and add claims under rule 18.
ii. Who could sue who
1. D who impleads a 3rd party for being derivative liable will usually always have supplemental jurisdiction
2. P who impleads needs to prove SMJ, 
3. P can sue a 3rd party D brought by a D (making them codefendants) but need to prove SMJ (again, wont be supplemental if breaks diversity!!)
iii. U.S. v. Joe Grassoo
1. P owns 7shrim boats for commercial use. P had to pay employee taxes to the government. P then sued for refund saying alleging that he isnt the employer of the crew members. Gov tried to implede the boat captains, saying okay if it turns out that if P isnt liable, then the captains have to be. Court ruled the shrimp boat capt. Tax liability is not dependant upon P's main claim bc P's not liability does not necessarily mean crew members owe tax liability.  
iv. Toberman v. Copas
1. P filed against D's for negligence and loss of consortium after car accident. One of the D's filed a 3rd party complaint against two other people alleging that the incident was a "proximate result" of the negligence of 3rd party D's. Court holds that in order to implead, it must set forth a claim of secondary liability such that if D is liable, 3rd D is derivitavelyy liable. Here, no derivative liability so no Rule 14 implead. 
CASE MANAGEMENT
 
Severance [split into 2 cases] & Separation [keep in 1 case but hold some proceedings separately] (Rules 13, 14, 20, 21, 42):
The court may sever claims, drop parties, or separate hearings or trials for reasons of
1.  efficiency (check for overlap of evidence & witnesses) &/or
2.  fairness (prejudice to any party) 
 
Consolidation (Rule 42):
The court may consolidate or join for particular purposes (hearing on a motion, trial, etc.) any cases involving common questions of law or fact for reasons of efficiency, so long as no party is unfairly prejudiced.
 
Touchstones:         (1) prejudice to any party or nonparty & (2) efficiency
 
 
31. Unit 7: Erie 
i. Erie RR Co. v. Tompkins
1. P was injured by D railroad. P says that he was a licensee, so negligence. D saying P is trespasser under Pennsylvania common law. DC and COA agreed with P, saying that the fed CL trumps state Cl, it just cant trump statutory law. SC says that state law must be used unless the Fed constitution or fed law governs. Ct is preventing forum shopping, and equal protection of the laws to say State substantive law will apply to state claims.
ii. Erie Doctrine:
1. In Diversity Casees
a. Use state substantive law
b. Use federal procedure rules and procedural customs
iii. Rules of Decision Act
1. The laws of the several states, except where Fed law provides, shall be rules of decision in cases where they apply. 
iv. Rules Enabling Act
1. SC shall have the power to prescribe, by general rules, the procedure o the DCs in civil actions.
2. Such rules shall not abridge, enlarge, or modify any substantive right… shall preserve right of  trial by jury. 
 
32. Hannah Presumption: Fed Rules should govern all rules that do not "abridge, enlarge, or modify any substantive right"
i. Hanna v. Plumer:
1. P, Citizen of Ohial filed a complaint in Mass for personal injury. P served according to Rule 4, to D's wife at their residence.  D tried to say insufficient service under the Mass procedure rule, which required in person service. TC and COA said it was substantive, so Rule 4 didn’t apply. SC had two important holdings:
a. RDA and Erie doc, do not apply to fed rules that comply with REA. (shall not abridge, enlarge, or modify any substantive state right). (Actually be practice and procedure.) If complies = applies. Hannah presumption is that the fed rule will apply unless it alters substantive right.
b. If it is a fed judge made rule or practice, then it applies if, prior to litigation, it doesn’t appear to alter the outcome (meaning it wouldn’t leave to forum shopping) When they contradict with a state law, then use a balancing test:
i. BALANCING TEST
 
	Factors weighing in favor of using federal arguably procedural law:
• Relates only to the litigation process.  
• Ex ante, unlikely to substantially affect outcome.  
• Will not induce forum shopping or discriminate against forum state Ds.  
• Federal court system’s interest in uniform procedure. 
 • Important federal interests served (Const. rights). 
• Analogous to rules to which Supremes have held federal procedure applies: §
 jury right § burden of pleading § discovery tools 
	Factors in favor of using state arguably procedural law
Factors weighing in favor of using state arguably procedural law:
• Regulates human behavior outside litigation.
• Ex ante, likely to substantially affect outcome.
• Encourages forum-shopping & discriminates against forum state Ds.
• Is bound up with a state substantive right.
• Analogous to rules to which Supremes have held state rule applies:
§ standard of care
§ burden of proof
§ conflict of laws
§ statute of limitations
 

	 
	 


33. Shady Grove Split:
i. Shady Grove v. Allstate Insurance
1. P is hospital suing Allstate D for interest (statutory minimum) that they never pay. P tried to use Rule 23 to sue them in class action in fed court. Rule 23 just had requirements needed to sue as a class action. Rule 23 conflicted with NY law saying class actions not allowed if suing for statutory minimum. Ct says rule 23 applies, but only via a 3 way split:
	Scalia:
	Stevens:
	Ginsburg (Diff Erie doctrine analysis)

	·  Does a Fed Rule of Civ Pro cover the issue?
· If yes, does it fit Scalia's REA test
· Is it procedural?
· IS the rule the manner for resolving disuputes?
· If these are met, APPLY THE FED rule and not the state rule that conflicts!!
	· Same as Scalia, does a Fed Rule of Civ Pro apply?
· If yes, use Stevens' REA test
· Is it procedural
· Is the colliding state law procedural or substantinve?
· Substantive: bound in state right, defines scope of state right
· Procedural: applies in all state cases, located in their rules of civ pro
· If pass REA test, Apply it, and not the procedural state law.
	· Apply Fed Rule over state law only if conflict is unavoidable, and Erie balancing favors it.
· Apply the state law if conflict is avoidable between Fed law and state law, and Erie balancing favors state law. 


 
34. UNIT 8 : Discovery
i. Types of Discovery Tools
1. Informal
a. explore scene & things, review public records & records from client,  speak to nonparties & nontestifying experts
2. Initial disclosures:
a. persons with knowledge & documents or things in support(except impeachment), damages calcs, insurance agreement
3. Pretrial Disclosures:
a. witnesses, deposition transcripts, exhibits (except if using only for impeachment
4. Depositions:
a. Sworn testimony under perjury of law
b. Can depose parties
c. Can depose non parties w/ subpoena
d. P's and D's, and 3rd party D's, are collectively limited to ten depositions, & each can last no longer than one day of seven hours.
i. Unless parties agree, or Court orders
e. Needs notice, and include a list of topics
5. Interrogatories
a. Written question, needs a written answer under penalty of perjury
b. Party limited to 25 on any other party
c. Answer must be in writing
i. If fact interrogatory, must be answered in 30 days
6. Requests for productin/ things/ Entry on land
a. Asking other parties for things
b. Can do to non-parties with subpoena
c. Have to include reasonable time for inspection.
ii. RULE 26
1. 26 (b)(1)
a. Parties may obtain matter relevant to any party's claim or defense
b. Does not need to be admissable in Court to be discovarable
2. 26(b)(2)
a. Quantity and Limits
i. Ct must impose limits if
1. Unreasonably cumalitive or duplicative, or obtainable from less burdensome source
2. Party has already had ample oppurtunity to get the discover
3. Burden or expense outweighs likely benefit
iii. If youre trying to change discovery time
1. Rule 16:
a. Scheduling orders: Change for good cause only
b. Pretrial orders: Change if manifest injustice only
iv. Discovery Regulation
1. Attorneys must certify that they request and respond on good faith belief and reasonable inquiry
a. Cant be for harrassment, delay, or bad
b. For responses, must be complete and correct at time made
2. Duty to supplement/ amend
a. If lawyer learns response is materially incomplete/ incorrect, they have to fix it.
3. Protextive orders
a. Must make the motion, cant just fail to reply.
4. Sanctions
a. Available for incomplete, lack of response, and failure to supplement.
v. RULE 26 (b) (3):
1. Work Product:
a. Two Types
i. Regular (Covered by Rule 23 (b)(3))
1. Other material prepared in anticipation of litigation
1. Only discoverable if demonstrate:
1. Substantial need &
2. Undue hardship to obtain by other means.
1. UNDUE HARDSHIP: literally cant get it any other way
2. Witness statement exception
1. Any person may obtain own written, adopted, recorder or transcibed statemetn
 
35. Opinion Work Product: (Covered by Rule 23(b)(3)(b)
i. Impressions, opinions or theories
ii. Probably never discoverable in case for which WP was created
iii. Case bycase determination whether protection overcame in subsequent litigation where opinions in WP are at issue. (ex: statefarm)
1. StateFarm:
a. A party was askng for the insurance adjuster's claim (which said how much they should recover prepared for a previous case.) Since this claim was about the previous settled claim, the Ct held it is not protected by opinion WP because the opinion in it is a pivotal issue in the pending case.
 
36. Hickman v. Taylor:
i. Tug boat sank while helping tow another boat. 5 dudes done drowned. In anticipation of lawsuit, the attorney for tugboat owner began going ham and interviewing survivors, and took statements. One P brought suit against D, and asked for the statements D attorney got. D said no bc theyre his private files and have his thoughts. Court held that to get oppsing WP they must show substantial need for it, and they cant obtain it without undue hardship.
 
 
 
37. Attorney Client Privelege:
i. Requirements
1. Communication: (only applies to communication, not facts)
2. Between client: (or potential client), and lawyer (or lawyer's representative)
3. Without presence of others (interpreters/paralegals hired by attorney are not counted as they are seen as the attorneys arms)
4. For purpose of obtaining legal advice (not for crime or tort)
ii. Attorney Client Privilege for a corporation:
1. Communication
2. Between lawyer for corporation + employee
3. w/o presence of others
4. For purposes of giving legal adice to the corporation AND
a. Necessary for the atty to give legal advice to the corp
b. About info within the scope of the employees employment
c. Understood by employee to be for purpose of legal advice to corporation
d. Understood by employee to be confidential
5. Upjohn Co. v. US:
a. P conducted an internal investigation after suspicion of a questionable payments. P's attorney sent out questionnaire to employees. Co reported themselves to IRS and IRS asked to get the questionnaires through discovery. Court held that control group test (upper management) is to restrictive to apply, and instead hold that when a company speaks to its employees, even lower level, that is covered by attorney client privilege.
38. WP & ACP waived when
i. 3rd party given access to it
ii. Relationship put @ issue (malpractice)
iii. Necessary to protecc 3rd parties from imminent danger
iv. Necessary to prevent fraud upon court/perjury
 
39. Unit 9 : Dispositions
i. Rule 56: Summary Jugement
1. Standard: No genuine dispute of material fact and so movant is entitled to judgement as a matter of law.
a. Material fact: Essential to an element of claim or defense
b. Genuine Dispute: actual (objective) +good faith (subj) controversy; dispute reasonable jury could resolve in favor of non-movant
2. Celotex Corp v. Cotrett:
a. P sued a # of manufacturers for wrongful death for asbestos exposure. D moved for summary judgement, and TC granted it bc D lacked evidence that showed husband came into contact with their exposure. COA reversed saying D had burden of providing affirmative evidence to support motion. Ct held that a moving party that lacks burden of proof (Other party has burden of proof), they could
i. Point to absence of support to nonmovant, or
ii. Point to evidence negating an element of nonmovants case (or movants claim if they have burden of proof)
3. **ON ALL SJ MOTIONS: all reasonable inferences must be drawn in favor for non-movant
ii. BURDENS:
1. [image: image1.png]Burdens: (a) what is the burden & (b) who bears it:

(@) what must go in pleading:
e R. 8 plausibility pleading or « R. 9 heightened pleading (more specifics)

burden
of (b) who must put it in pleading:
T o P for claims & affirmative defenses to counterclaims
« D for counterclaims & affirmative defenses to claims
(@) what evidence must be produced at this stage of litigation:
burden » movant without burden proof must show nonmovant cannot prove
of production element of claim/defense, either
at « through evidence negating an element or
ST or IMOL stage « by pointing to absence of record evidence

* nonmovant with burden proof must show evidence from which a reasonable
jury must find for it

(b) who must come forward at any given stage with evidence:
e at SJ stage, movant has 1%t burden to make its showing
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40. Anderson v. Liberty Lobby:
i. Public official sued for libel suit. Libel requried malice (false or reckless disregard), to be shown with clear and convincing evidence. D moves for summary judgement. Court holds that a court should considery the evidentiary standard for specific claim when deciding a MSJ. In this case, clear and convincing std of proof. Judge weighing SJ must determine if reasonable jury could find an issue to a material fact, so they must check if a reasonable jury COULD find by clear and convincing standard. 
41. Scott v. Harris:
i. P was driving hella fast. D was cop pursuing. D called in for permission to use PIT, got permission and did it. P became a quadriplegic. P sued for unreasonable conduct violating his fourth amendment right, and D raised defense of qualified immunity. D moved for summary judgement via qualified immunity. TC rejected SJ because of inferences favorable to P, make it go to trial, and COA affirmed. SC ruled that you must view in light most favorable to nonmovant. But here, the video evidence contradicts the COA and TC findings. No reasonable jury could say that P would win in their case that D acted unreasonable. SJ granted.
42. Tolan v. Cotton:
i. D cop showed up at arrest scene and tried to arrest P's mom. P got up and yelled, when D shot at P three times. D was only there 32 seconds. TC and COA granted SJ for P. SC reversed  bc the courts wrongly applied D's facts (as the moving party), and not Tolan's version. ** you cant favorably imply for the moving party. All the contradicting facts means it needs to go to trial.
 
43. JMOL: Judgement On Matter of Law
i. Standard: Based on evidence put on at trial, no reasonable jury could find for nonmovant. Takes all reasonable inferences from evidence at trial in favor of non movant. 
1. Could be made by any party, to any claim or defense
ii. JMOL Motion: @ trial after party is fully heard on issue, and BEFORE it is sent to trial.
iii. Renewed JMOL Motion: After jury verdict, must have filed earlier JMOL motion. (Judge typically deffers till after jury verdict, so as not to violate 7th amendment).
iv. Cases:
1. Galloway v. U.S.
a. P is trying to get total disability $ from U.S. P's Dr. alleged he had it his whole life. D said okay well say the diagnosis was there 1922. D moved for directed verdict (JMOL) bc P alleged no evidence from 1922-30. Ct held 8 years is too wide, so there are no favorable ommission inferences. Ct wanted more evidence, especially where available (wife), but not produced.
i. 7th amend only proteccs trials in fundemental elements, not meant to deprive parties of right to challenge legal sufficiency of adverse claims.
2. Reeves v. Sanderson:
a. P was an old man. P got fired and sued for age discrimination. P proved a prima facia discrimination and proved that D's reason was pretext. TC denied JMOL, and sent it to jury. Jury ruled in favor P. Court ruled that the court in determining JMOL must look at all of the evidence meanung they must make reasonable inferences on broad strokes of evidence including prima facia evidence. But they cannot weigh evidence or make credibility determinations.
44. Rule 61: Harmless Error:
i. Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party's substantial rights.
45. 7th Amendment Jury Rights
i. In suits at common law, where the value in controversy shall exceed $20, the right of trial shall be preserved…
1. No const right, but Congress can give statutory right to jury
2. Decide by issue not by case (some issues and relief go to jury, some to judge.
3. Test for whether Constitutional Right to Jury
a. If cause of action existed prior to 1791, do what they did then
b. If cause of action did not exist prior to 1791, decide by reference to type of relief sought:
i. Compensatory and punitive damages decided by jury
ii. Injunctive relief, restitution, reformation and other equitable remedies are decided by judge.
ii. Demand:
1. Must be in a pleading or within 14 days of last pleading directed to issue.
2. Cannot withdraw demand w/o consent of other parties
iii. Jury Selection
1. Questioned by court or counsl
a. Unlimited challenges for cause
i. @ least 3 peremptories per side by statute
ii. Race or sex discrimination jurors is unconstitutional
iv. Jury instructions
1. Given to counsel prior to closing argument
2. Must object so court has opportunity to cure before case goes to jury
v. Verdict:
1. Minimum of 6 jurors is waivable constitutional due process req
2. Federal rules permit 6 to 12 w/no alternates ( so statute says you need more than 6)
3. Fed rules require unanimity unless parties consent to non unanimous
vi. Curtis v. Loethor:
1. P, black woman, brought suit against R, white apt. owners, bc R refused to rent apt to her bc of race, violating Civil Rights. D asked for jury right bc seeking comp. damages. Dc denies jury trial, and COA reverses saying needs Jury. SC holds that 7th amendment applies to action enforcing statutory rights and requires a jury trial upon demand. A JT must be availavle if the action involves rights and remedies of the typically enforces in an action at law. Congress gives right to damages so - Jury trial.
 
46. UNIT 10: Appeals & Preclusion
i. Appeals:
1. Timing:
a. Usually must be filed within 30 days
i. But 10 days in Cal State court for denied motions to quash for lack of PJ
2. What review
a. Errors revealed by the record
b. To which a timely objection was made &
c. Materially affects outcome (not harmless)
3. When can appeal 
a. From final jusgement (dismissal or jusgement)
i. Exceptions
1. Prelim relief (TRO, Pis) &
2. By permission of the appellate Court
 
47. Standards of Review:
i. 
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48. Substantial evidence:
i. Used whenever reviewing  jury factual determination. 
49. Clear error:
i. Only if definite and firm conviction that TC erred
ii. TC must be clearly erroneous based on facts
 
50. PRECLUSION "Res Judicata"
i. Def: Right to be heard once
1. Correctness of decision v. need for repose (Finality & certainty) cost of litigation
2. Offensive vs Defensive
a. Offensive: using issue preclusion to advance claim
b. Defensive: using claim or issue preclusion to defeat claim
ii. Req:
1. Must be raised as an affirmative defense in OG pleading or amended pleading
 
51. CLAIM PRECLUSION:
i. A final valid judgement:
1. Judgement on a claim, counter, cross, 3rd party claim, is final once issued by trial court even if appealed (until reversed or successfully challenged collaterally)
2. VALID if had PJ, SMJ, and notice!
ii. On the merits:
1. Includes default judgements, dismissals, on merits or as sanctions, unless dismissed without prejudice. (e.x. lack of PJ, SMJ, proper Venue, and notice).
iii. Precludes subsequent litigation.. Undecided when prior judgement entered
iv. Between same parties or their privies
1. 2nd party is legal successor in interest to the 1st party
2. The parties are in a prinicipal agent relationship (employee/employer)
3. Both suits are controlled by same party
v. Of a claim arising from same or connected transations or occurrances
1. So logically connected tat for reasons of fairness and efficiancy ought to be heard in one suit (substantial overlap of witnesses and proof).
vi. That was or could have been asseted in earlier decided suit
1. If 1st court lacked jurisdiction over litigant and litigant against whom preclusion is sought could not habe filed that case in, or moved it to court w/ jurisdiction, would not preclude claim
vii. CASES
1. McConnel v. Travelers Indemnity Co.
a. M's hurting in car accident. Husband and wife sued med expenses separately. Husband includes small claim in wife's claim. D moved for SJ b/c claims were split. Husband dismissed his small claim w/ prejudice. D filed for SJ again. Court ruled Husband's entire claim was precluded under res judicata because the previous case was dismissed with prejudice, so it was a valid final judgement with saim claim and parties (community property).
2. Federated Dep. Stores v. Moitie:
a. P's in claim that U.S. filed for anti-trust against D. DC dismissed all claims, P's did not appeal, and filed state claims in State court instead, but were removed to fed court. DC dismissed bc res judicata. SC passed case that allowed appealing parties to win OG appeal. COA reversed P's res judicata bar for reasons of public policy and simple justice. SC held RJ bc it’s a rule of fundemental & substantial justice. An erroneous conclusion doesn’t deprive D's end of litigation rights. P fucked up not appealing, (cant benefit bc other parties succeded, other parties don’t care for them).
 
52. ISSUE Preclusion = Collaterol Estoppal:
i. A valid final judgement: need not be on the merits, could be on PJ, SMJ, etc.. Issues
ii. In which a party had a full and fair oppurtunity to litigate an issue
1. Cannot bind party who lacked motive or oppurtunity to pursue or defense in prior case
iii. Precludes relitigation by that party or its privies
1. But non partys can assert issue preclusion against the party or its privies; Ex: criminal case outcome binds D & prosecutor but not victim in subsequent civil suit
iv. Of the same issue of fact or application of the law to the fact
1. Issue not the claim; note that meeting higher standard meets lower standard of proof but not vice versa
v. If the issue was actually litgated:
1. Not a default judgement, or potential issue (could have been litigated), but need not involve an evidentiary hearing (could have been decided on papers).
vi. The decision on the issue was necessary to the prior judgement
1. Test: if the issue would have been decided differently, would the same judgement have been entered. (If yes, then its not necessary) (Essentially, would the issue be appealable, or is it a harmless error). 
vii. CASES:
1. IRS v. Sunnen:
a. P litigated on old contracts and tax board found that he was not liable for taxes for one K. P created identical K's with the same phrase in the following ears. IRS said taxable anyway, but P wanted issue preclusion. Court held that interpretation of phrase of a K do not have preclusive effects on other identical K's. Court also says that the court ruling that the K was non taxable from 1928-1937, each year presents a new issue especially bc of new cases and tax laibility changes.
2. Parklane v. Hosier: (nonmutual collateral estoppal)
a. Two lawsuits against D. One by the SEC, and other by shareholders. SEC ct found that the statements by D were false and misleading. Shareholders then use the SEC holding in motion for summary judgement arguing SEC judgement is offensive issue preclusion for them (still have to prove causation and damages). Look at nonmutual estoppel factors (different parties)
i. Extent to which prior suit law was adversely litigated
ii. Differences b/w prior forum and this forum
iii. Fairness and incentives on parties
b. Here, it was okay for issue preclusion because (1) could not have joined SEC suit, (2) did adversely litigate, and there was nothing that could be raised that’s different in the SEC forum.
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
