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CivPro--Willis


Due Process
· Constitutional Due Process

· When the government (state or federal, including courts)

· Deprives you of life, liberty, or property 

· You have the right to notice and an opportunity to be heard
· Opportunity to be heard

· Mathews Test: balancing of the private interest verse government interest and the risk of erroneous deprivation without the opportunity to be heard.
· Private interest that will be affected by the gov’t action
· Hamdi [detained potential terrorism]: High-Liberty (right to not be imprisoned by his own govt’)

· Goldberg [welfare benefits taken away]: High-Welfare benefits being taken away 

· Mathews [doctor said no more disability]: Low-disability benefit is given regardless of wealth. If you are unable to provide for yourself without disability you should be on welfare

· Lassiter [murderer, wouldn’t relinquish parental rights]: Medium-Parental rights and a personal liberty in maintaining them
· Government’s asserted interest that would be impaired if additional procedures were given (financial/administrative)
· Hamdi [detained potential terrorism]: High-National Security, timely process could impact war time proceedings 
· Goldberg [welfare benefits taken away]: Low-Burden on the government is low for a quick informal hearing
· Mathews [doctor said no more disability]: High-Having a live hearing would be expensive because doctors would have to be called in

· Lassiter [murderer, wouldn’t relinquish parental rights]: High-Safety of the child, to add finality to his life 
· The risk of erroneous deprivation on the private interest and the probable value of the additional safeguards
· Hamdi [detained potential terrorism]: High—Some evidence standard is not enough. He needs the chance to speak to someone who is not an interrogator 

· Goldberg [welfare benefits taken away]: High—people aren’t able to communicate well in writing
· Mathews [doctor said no more disability]: Low-these are issues that should be handled between the doctor submitting the forms, not with judges who are not experts
· Lassiter [murderer, wouldn’t relinquish parental rights]: High—She is unable to competently speak for herself in court
· Hamdi v. Rumsfeld:
· Key Takeaways:
· DP requires that detainees classified as “enemy combatants” be given post-deprivation:
· Notice of factual basis of enemy combatant classification, at meaningful time and in meaningful manner
· Fair opportunity to rebut the government’s asserted factual basis including right to counsel, “unquestionably”

· in front of a neutral impartial decision-maker
· Lassiter v. Dept. of Social Services 

· Key Takeaways: 
· Whether parent is constitutionally entitled to attorney at state expense at termination of parental rights proceeding is determined case-by-case, weighing Mathews factors in particular context.

· Notice 
· Mullane Test: requires that the method of providing notice that is used must be reasonably calculated to give the person actual notice or if and only if conditions are such that there is no method that could achieve this they must use a method feasible and customary
· Reasonably likely to give actual notice or
· Greene [tenants and ripping down postings]: Postings were not reasonable given the area and the well=known fact that postings were unlikely to reach the desired individuals

· Jones [delinquent property taxes]: The mailers knew that the certified letters were not reaching him and yet they continued to send them 

· Mullane [postings for trust $] : Only qualified for 2/3 categories
· If no such alternative exists, use something feasible and customary 

· Greene [tenants and ripping down postings]: Court suggests that mailing would be a feasible and customary alternative to reach the desired individuals 

· Jones [delinquent property taxes]: Court said they could have send a normal letter and it would have met the criteria

· Mullane [posting for trust $]: Postings is not sufficient for people whose addresses are known, mailing is required because it is more likely to give actual notice 
· Mullane v. Central Hanover Bank and Trust Co. 

· Three Classes of Individuals

· Currently receiving regular distributions

· Constitution requires more than just publication, they need at least mail because publication is not reasonably calculated to give someone notice. 

· Beneficiaries whose addresses are unknown or they themselves are unknown because they might receive benefits in the future 

· Court says that fine print notice is enough because no method that exists is reasonably calculated to notify them and this method is feasible and customary 

· Humans who exist now, but it would be really difficult to find their addresses

· Court says the fine print publication is enough because there is no calculated method besides notice to the paper—assumed that the people who are receiving notice will take care of those who are not 
· Jones v. Flowers (2006)

· Key Takeaways:

· Certified mailing of notice of tax sale: 

· 1.  met requirement of state statute, & 

· 2.  was reasonable as first attempt, 

· 3.  but once mail was returned unclaimed, it was not reasonable to rely on it for notice prior to deprivation of property, because:

· a.  one actually desiring to inform someone would do more &

· b.  doing more (regular mail, posting) is feasible & customary 
· Opportunity to be heard post-deprivation 

· Requirements:

· Quick post-deprivation hearing

· Must be heard by a judge

· Bond is required if there is potential harm 

· Sniadech, Di-Chem 
· Service

· What is required by Rule 4(c) for service to be proper?
· Must include:
· Copy of Summons

· Copy of Complaint
· By anyone who is at least 18 and not a party in the dispute
· Mid-Continent [wood supplier w/ Harris]: US Marshal attempted to serve Harris personally, but sent certified mail to his place of employment
· Following state law on service or
· Rule 4(e)(2) for service of an individual? 
· (1) Delivering a copy of the summons to the individual personally; OR
· (2) Leaving a copy of the summons at the individual’s dwelling or usual place of abode with someone of suitable age or discretion who resides there; OR
· Khashoggi [rich man with multiple homes]: Court found that there was some indicia of permanence at the place of service because the defendant had purchased and furnished the apartment. 
· Mid-Continent [wood supplier w/ Harris]: A third party process server left the summons at an address they believed to be his home
· Mid-Continent v. Harris Key Takeaways

· ALWAYS STRICTLY FOLLOW RULE 4
· (3) Delivering a copy to an agent authorized by appointment to receive service of process
· You must meet requirements of BOTH the Constitution and the Rules, even when they differ, unless they conflict and then you just follow the Constitution
· Rule 4(h): Serving a Corporation, Partnership or Association 

· You must physically serve officers of a corporation
· Serve an officer or a manager or general agent 
· Want to make sure that you serve someone who has sufficient responsibility 
· Service is IMPROPER if it doesn’t meet the above standard OR

· A party cannot be tricked into entering a far away jurisdiction

· Wyman [crazy lady NY to FL]: Plaintiff tricked the defendant into traveling from NY to FL to enter the forum state. The court held that the default judgment entered in Florida was invalid because it relied upon Plaintiff tricking Defendant to come into a different jurisdiction just to serve him with the summons and complaint.
· No Service while immune from service

· Subpoenaed witness or criminal defendant, but okay to service if voluntarily settle a case  
Provisional Relief
· Substantive Requirements for TRO/PI [ELEMENTS TEST]
· Applicant is likely to succeed on merits
· Winter [Navy Training & Whale Research]: It is unlikely that they would win the case because the harm to the navy is much greater and is an issue of nat. security
· Stormans [Pharmacists & Birth Control]: Trial court said yes they were likely to succeed 
· Applicant is likely to suffer irreparable harm
· Winter [Navy Training & Whale Research: There is definitely an irreparable harm by not getting to study marine life
· Stormans [Pharmacists & Birth Control: Applicant was likely to suffer great harm because they might potentially lose their job—emotional and financial harms
· Harm to adverse party from injunction is outweighed by harm to applicant w/o injunction
· Winter [Navy Training & Whale Research: Harm to the navy is higher than the harm to the studying of animals
· Stormans [Pharmacists & Birth Control: The way the original PI was granted it would cause more harm to women than the couple of pharmacists
· Public Interest favors the injunction 
· Winter [Navy Training & Whale Research: Public interest weights in favor of the Navy because it is a public safety/national security concern 
· Stormans [Pharmacists & Birth Control: The original PI was overly broad and thus the public interest was not favored by the injunction because it encompassed all pharmacies/pharmacists
· Preliminary Injunctions
· Rule 65 Procedural Requirements for a Prelim. Injunction

· Notice

· Hearing

· 4 Part element test (see above)

· Post a bond if you haven’t already
· 65(a) Preliminary Injunction.

· (1) The court may issue a preliminary injunction only on notice to the adverse party.

· (2) Consolidating the Hearing with the Trial on the Merits. Before or after beginning the hearing on a motion for a preliminary injunction, the court may advance the trial on the merits and consolidate it with the hearing. Even when consolidation is not ordered, evidence that is received on the motion and that would be admissible at trial becomes part of the trial record and need not be repeated at trial. But the court must preserve any party's right to a jury trial.

· Temporary Restraining Order 

· Rule 65 Procedural Requirements for TRO

· Application for TRO

· Affidavit showing immediate and irreparable damages

· Attorney has to certify why notification is not needed or the steps they’ve taken to contact the adverse party

· Need to be able to post a bond for the cost of the potential harm that the adverse party might incur by not getting to perform the activity 

· 65 (b) Temporary Restraining Order.

· (1) Requirements for a TRO without notice—the party requesting MUST show:

· (A) specific facts in an affidavit ... clearly show that immediate and irreparable injury, loss, or damage will result to the movant before the adverse party can be heard in opposition; and

· (B) the movant's attorney certifies in writing any efforts made to give notice and the reasons why it should not be required.

· (2) Every [TRO] issued without notice must state the date and hour ... issued; describe the injury and state why it is irreparable; state why the order was issued without notice; and be promptly... entered in the record. The order expires at the time after entry—not to exceed 14 days—that the court sets, unless ... the court, for good cause, extends it for a like period or the adverse party consents to a longer extension. The reasons for an extension must be entered in the record.

· (3) If the order is issued without notice, the motion for a [PI] must be set for hearing at the earliest possible time, taking precedence over all other matters except hearings on older matters of the same character....

· (4) On 2 days’ notice to the party who obtained the order without notice—or on shorter notice set by the court—the adverse party may appear and move to dissolve or modify the order. The court must then hear and decide the motion as promptly as justice requires.

· (c) Security. The court may issue a preliminary injunction or a temporary restraining order only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained...

· (d) Contents and Scope of Every Injunction and Restraining Order.

· (1) Contents. Every order granting an injunction and every restraining order must:

· (A) state the reasons why it issued;

· (B) state its terms specifically; and

· (C) describe in reasonable detail—and not by referring to the complaint or other document—the act or acts restrained or required.

· (2) Persons Bound. The order binds only the following who receive actual notice of it by personal service or otherwise:

· (A) the parties;

· (B) the parties’ officers, agents, servants, employees, and attorneys; and

· (C) other persons who are in active concert or participation with anyone described in Rule 65(d)(2)(A) or (B).….
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Personal Jurisdiction

Takeaways from Pennoyer: (1) 14th amendment requires that courts have personal jurisdiction over the defendant; (2) physical presence within the forum (NO LONGER GOOD LAW); (3) a challenge to PJ can be raised either directly or collaterally
· How to raise the argument that a court lacks PJ: Collateral or Direct Attack
· Collateral:
· Once a judgment has already been entered, attacked that the judgment as being void for lack of personal jurisdiction 
· Very risky
· Happens in Midcontinent

· To challenge a default judgment as void because 1st court lacked jurisdiction

· Rule 60b4 motion filed in 1st case after default judgment

· Opposing enforcement of default judgment (midcontinent)

· Filing a new lawsuit that challenges default judgment

· On collateral attack, you can ONLY raise arguments that the judgment is void, not that the decision is wrong on its merits

· So if you want to argue the underlying claim, you have to raise direct attack.

· You have the right to be heard but only once.

· Direct Attack:
· Appearing in court when the motion is presented and making your case
· If Defendant appears in the action, Rule 12 requires D raise personal jurisdiction defense in 1st substantive filing
· To raise PJ as a defense to prevent judgment in first action

· If D appears in action, R12 says must raise PJ defense in 1st substantive filing with court or waived, cannot raise it later in a collateral attack if you lose in the direct attack
· Rule 12(b): motion to dismiss for improper service of process

· (1) lack of subject-matter jurisdiction;

· (2) lack of personal jurisdiction;

· (3) improper venue;

· (4) insufficient process;

· (5) insufficient service of process;

· (6) failure to state a claim upon which relief can be granted; and

· (7) failure to join a party under Rule 19.
· Contractual Analysis: was there a forum provision clause in the contract that would give the state PJ?

· Waiver of a Constitutional right must ordinarily be knowing, intelligent, and yet can also be waived by a forum selection clause.

· The only limits on waiver:

· Fundamental Unfairness: 

· Carnival: No fundamental unfairness
· The Cruise ship has an interest in having a forum clause because they handle a variety of clientele 
· Extreme Inconvenience: 

· Carnival:  It was not extremely inconvenient to go from Washington to Florida 
· There was nothing in the record to show that the Shute’s were unable to go to Florida
· Selects an alien forum for an essentially local dispute: 

· Carnival: Florida was not alien because the dispute arose in Mexico
· Rule 4(k) Analysis: (Territorial Limits of Effective Service)

· If meets 1B, C, or 2, then go to Constitutional Analysis

· R.4(k)(1)(b)- Bulge Rule -party joined under rule 14 or 19, then PJ within 100 miles from where summons was issued

· R. 4(1)(c)- authorized by a federal statute

· R.4(k)(2):- federal claim outside state court jurisdiction: for a claim that arises under federal law, serving a summons or filing a waiver of service establishes PJ over D if:

· Defendant is not subject to jurisdiction in any stat’s court of general jurisdiction and

· Exercising jurisdiction is consistent with US constitution and laws

· If meets R.(4)(1)(a), go to statutory analysis

· Subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located

· Statutory Analysis: Does the state long-arm statute permit PJ to be exercised? If yes, go to constitutional analysis
Constitutional Analysis 

· Specific Personal Jurisdiction: D is subject to personal jurisdiction because the claim arose out of the contacts within the forum 
· 3 Part Test (ELEMENTS TEST)
· Purposeful Availment/Sufficient Contacts (WORLDWIDE VW, Intl’ Shoe)
· Int’l Shoe [1 shoe in all of Washington]: PJ. there was one shoe, several sales people and they occasionally rented out spaces for pop up shops—systematic and continuous business. This IS purposeful availment
· Worldwide VW [cross-country road trip Audi]: NO PJ. VW did not sell any cars or advertise within the forum. The only contact was the car that was in the accident. This is NOT purposeful availment. FORESEEABILITY DOESN’T CONSTITUTE PURPOSEFUL AVAILMENT
· Boschetto [selling cars on EBay]: NO PJ. A one time online transaction through a third party with no other business/advertisements directed at or in the forum does not constitute purposeful availment to meet this prong. 
· Nicastro [British Corporation Selling Recycling Products through 3rd party distributor): Foreseeability that a party’s products could be sold within the forum does not qualify as ample contact to enforce jurisdiction. An entity must target the forum state regardless of whether it could have been predicted.
· Kennedy 4: Selling through a distributor is NOT purposeful availment. Intentional targeting is necessary through physical actions taken by the party to avail themselves of the forum state. Foreseeability standard is too broad 
· Breyer 2: Selling through a distributor is SOMETIMES purposeful availment. Doesn’t necessarily have to be physical direct actions at the forum, substantial flow of product could need the requirement 
· Ginsberg 3: Selling through a distributor IS purposeful availment. By selling to the United States in any capacity they are purposefully availing themselves and NJ is the most reasonable. 

· Nexus between the cause of action and the forum 
· Int’l Shoe [1 shoe in all of Washington]: PJ. The contacts were small, but the claim and those contacts had a strong nexus. Int’l shoe was evading paying workers comp. Which was directly connected to the workers within the state 
· Vons: Specific Jurisdiction requires there be a substantial nexus connection between the forum contacts and the plaintiff’s claim. Establishes the sliding scale between strength of D’s contacts with state and strength of connection between those contacts and P’s claim 
· Cornelison [Truck driver]: PJ. Defendant truck driver frequently drives to CA, there was lots of contacts. Accident occurred while en route—weak claim, but strong contacts. 
· Snowney [$3 energy surcharge at hotel]: PJ. the hotel’s ads were directed specifically at California, Hotel had strong contacts within CA so the connection between the contacts and the claim could be small 
· Greenwall [Arkansas Apartment Fires]: NO PJ. The contact with the Plaintiff was Defendant’s only contact with the forum. No PJ because there was not a strong enough nexus because Defendant had such minimal contact
· Reasonableness (ASAHI)
· Burden on the Defendant

· Forum State’s interest in adjudicating 
· Int’l Shoe [1 shoe in all of Washington]: WA had a strong reason to want to adjudicate instate because the claim was directly related to citizens and workers benefits. 

· Asahi [2 foreign companies]: The forum state had a low interest since neither the claim not the parties resided/occurred in the forum.
· Plaintiff’s interest in convenient and effective relief

· Interstate interest in efficiency 
· Int’l Shoe [1 shoe in all of Washington]: All of the evidence and most of the people are in Washington so it would be the most efficient place to hear litigation
· Interstate interest in substantive social policies
· Asahi [2 foreign companies]: International relations dictates that issues between two foreign companies should not be litigated in the United States
· Personal Jurisdiction and Intentional Torts

· Calder [Defamation in CA]: CA had personal jurisdiction because publication is an element of defamation that requires the tort occur where the readers are located
· Keeton [Defamation in NH]: Defendant purposefully, continuously and on a large scale sold magazines within the state. NH had personal jurisdiction because the publication is an element of the tort. 
· Walden [Gamblers going to Nevada]: Defendant had NO connection to the forum state, NO PJ because there was no connection to the forum other than that was where the Plaintiff resided 
· Luxul [Copyright Infringement on LED lights]: Plaintiff was able to prove purposeful directed activities at the forum. 
· General Personal Jurisdiction: D’s contacts are so continuous, systematic and substantial that there does not need to be a strong nexus between the claim and the contacts  

· Corporation

· Where at “Home”: incorporated or principle place of business possibly elsewhere in exceptional circumstances 

· Daimler [Human rights claim, MBUSA]: Primary place of business, incorporated, or “at home” 
· You cannot tag an agent/officer of a corporation to gain personal jurisdiction 
· Perkins [War Times]: Challenge to the “at home” because there can be an adopted home under certain circumstances
· Person


· Where served: intentional availment and tagging within the state should be enough. Tagging is sufficient. 
· Burnham [Divorce, CA for business/to visit children]: The husband was in state for business and then to visit his children after his divorce. Husband was served while in CA. 
· Scalia: tagging within the forum can constitute general jurisdiction. Creates certainty and predictability for the courts
· White: presence in the forum might be intentional
· Brennan: Reasonable and purposeful availment through the 3-day trip within the forum. 
· Where domiciled: The state in which the defendant lives always has personal jurisdiction
· Partnership/LLC 
· Wherever a partner is subject to general jurisdiction 
Venue
The only venue for removal is the courthouse down the street. 
· Personal Jurisdiction v. Venue

· Personal Jurisdiction:

· Based on the Constitution, State Long Arm Statutes, and Rule 4
· PJ of federal courts limited to Ds with “minimum contacts” with the US
· FRCP 4k further limits PJ of federal courts to PJ of same state’s courts, unless bulge rule, statutory exceptions, or foreign D federal question exception
· Must exist over every D
· Can be challenged collaterally (Rule 60b4 after default judgment)
· Waivable
· Venue

· Flexible tool to allocate the business of courts conveniently and efficiently
· Largely within the discretion of trial courts
· Codified in party by statutes, but not based on constitution
· Only affects where a case is filed or transferred (not counterclaims, etc.)
· Cannot be challenged collaterally
· Waivable
· Proper venue in Federal Court 
· § 1446(a): only venue to which can be removed in district where case pending 

· § 1391(b): 
· (1) If all D’s reside in the same state, district where any D resides (ignoring any D’s who do not reside in the US); OR (2) Where a substantial part of the events/omissions in claims occurred, or substantial part of property that is subject to the suit is situation; OR
· ONLY IF NEITHER 1 NOR 2 EXISTS IN THE US
· (3) Any district in which any D is subject to personal jurisdiction
· § 1391 (c): 
· Residency—for all venues
· Person: Permanent Address 
· Corporation: Whatever districts would have personal jurisdiction over the corporation

· A Non-US Resident: may be sued in any district and shall be disregarded in determining where action may be brought

· § 1391 (d): 
· Corporate D’s reside in any district, which if it were a state, would have PJ over them, or if no district has PJ but state does, then the district where the D would have the most significant contacts 

· Motion to dismiss for improper venue:

· Rule 12b3 & 1406

· Must raise improper venue in 1st substantive filing
· Court may dismiss or transfer to any proper venue
· Motion to change venue

· A proper venue could be inconvenient, possibly leading to a transfer of venue
· 1404(a):

· For convenience of parties or witnesses or in the interests of justice, by motion or sua sponte can transfer to any proper venue or to another venue to which all parties consent
· Can transfer cases only in one system:
· Federal to federal within the US
· Or county to county within a state
Pleadings and Related Motions
· Pleadings
· A pleading must contain a “short and plain statement showing that the pleader is entitled to relief” (RULE 8) and must be the plausibility standard 
· Conley: A.A. working for RR were supposed to have someone looking out for jobs; instead, person discriminated by firing 45 A.A. and hiring 45 white.

· Conley Standard: Taking all facts pled as true, no set of facts would support relief. NO LONGER GOOD LAW 

· low, objective standard to give D notice 
· Plausibility Pleadings (TWIQBAL STANDARD): If the court takes all the facts in the claim to be true then the claim must be PLAUSIBLE to have occurred—conclusory allegations will be disregarded in evaluating the plausibility of the claim 
· ON EXAM (  you can only evaluate plausibility if are a given a pleading
· Facts must give rise to reasonable inferences that defendant completed the actions. 
· Reasonable Inference—“judicial experience and common sense”



· Iqbal [Claim of discrimination/abuse against Muslims in prisons post 9/11]: A well-pleaded complaint must be supported by facts and must be plausible. Iqbal couldn’t prove that he was being discriminated based on his specifically his race
· Swanson [A.A. woman rejected loan, under value home appraisal]: Plausibility pleading is important when cases need discovery to gain access to the truth. Here, Plaintiff proved enough facts for discrimination to be plausible. Gives example of failed Rule 9 heightened pleading for fraud claim. 
· Dissent said that because she had been denied from a previous bank there are other reasons, outside of racial discrimination for why she was denied & doesn’t meet plausibility standard
· Johnson Shelby NOTE:

· Do not have to state the correct legal claim as long as facts are correct 
· TWIQBAL standard favors the party that has access to the information
· Drafting Pleadings
· Minimum Substantive Requirements for a Complaint 
· Identification of parties (Rule 10)
· Rule 10: 

· Names of parties

· Numbered paragraphs
· Short and plain statement of SMJ (Rule 8)
· Short and plain statement of legal claim showing entitled to relief (Rule 8)
· Prayer for relief (Rule 8)
· Jury Demand* (Rule 38) 
· Signature of the attorney certifying the complaint 
· Pleading Special Matters (Fraud or Mistake) 
· Require MORE details when alleging fraud, mistake, or special damages
· Problems of Complaints (Besides not meeting rules)

· Do not admit elements of defendant’s affirmative defenses
· Service of Pleadings:

· (RULE 4 v. RULE 5
)
· Waiving Service R.4(d):
· If D does not waive service and P has to have process served then D will have to pay the costs involved of formal service 

· If service has been waived, D can respond within 60 days after the date the waiver was sent
· Responding to a Complaint: Preliminary Motions
· Pre-Answer Motions
· A defendant must raise their Rule 12(b) “use them or lose them” defenses in their first substantial filing
· Lack of personal jurisdiction
· Improper venue
· Insufficient process
· Insufficient service of process 
· Defendant must also include the following in their pre-answer motion
· Motion for a more definitive statement (Rule 12(e)) 
· Motion to clarify the complaint so the defendant can accurately answer
· If party files Rule 12(e) motion for more definite statement, Rule 12(h)(1)(a) precludes her from subsequently raising a use-it-or-lose-it because it was available at the time of the time the 12(e) motion was made
· Answers 

· Timing Rule 12(a):
· A domestic defendant must answer within 21 days of being served; OR

· If service has been waived under Rule 4(d) D can respond within 60 days after a request for waiver was sent; BUT 

· 12(a)4 extends deadline to 14 days after denial of Rule 12 motions

· Minimum Requirements

· Use them or lose thems—unless already waived or asserted pre-answer motion

· Any counterclaims or cross claims 

· Address every claim presented in the answer

· Admit/deny/ask for more information 
· Failure to deny constitutes an admission on ANY allegation except for damages 
· Bahari [group of workers getting fired w/o pay]: defendant did not address all of the claims raised. Court said that by not addressing, the defendant admitted to the claims. 

· Fuentes [drunk driver, $7,500/killed kid]: Don’t sandbag, don’t hold something back and think that the court is going to let you get away with it—just answer according to Rule 8 and following rule 11. The only thing that is relevant at trial is what remains contested in the pleadings, once you’ve admitting something it is no longer contested 
· Assert any known affirmative defenses (Rule 8)/additional Rule 12(b) defenses 
· D MUST include this in their answer

· Defendant always has the burden of proving the affirmative defenses 
· Ingraham [Government Brings Later Aff. Def]: The plaintiff never got to refute the affirmative defense that was brought after trial had concluded, extremely prejudicial to the plaintiff 
· If Plaintiff didn’t ask, jury demand (Rule 38) 

· Rule 11: Don’t waste the court’s time

· Summary:
· Reasonable investigation
· No frivolous complaints
· Non-monetary and monetary sanctions
· Everything must be signed
· By signing, filing, or later advocating papers submitted to the court, you certify that to the best of your knowledge and after sufficient inquiry:
· No improper purpose (to delay/harass/increase costs)

· Warranted by existing law or non-frivolous argument to change or extend law
· Factual allegations supported by evidence, or if specifically so identified, likely to be supported after reasonable opportunity for investigation 
· After discovery they can have sufficient evidence 
· Factual denials are warranted by evidence, or lack of sufficient information to form a belief

· Must give your motion for sanctions to the opposing party to see if they remedy. If no remedy in 21 days ( motion is submitted to the court 
· Motion must be filed under Rule 5
· Sanctions are reviewed under “abuse of discretion standard” 
· Sanctions can be either monetary or non-monetary 
· SANCTIONS:
· Limited to what suffices to deter repetition of the conduct or comparable conduct by others similarly situated 
· Examples: an order to pay penalty, cost of PI to do further discovery
· Chromatic [copyright telephone directories]: Plaintiff’s attorney didn’t check their client’s claims. client didn’t engage in reasonable investigation & lawyer didn’t check claims = sanctions. Rule 11 sanctions because no proper investigation. 
· Kraemer [young lawyer hired a PI, dead husband crazy cops]: only need to do investigation that is reasonable attorney would do; don’t need to prove beyond a reasonable doubt. Court found reasonable to avoid Rule 11 sanctions. 
· Frantz: Powerlifter claimed anti-competitive practice. Rule 11 sanctions amount was really high, so court decides to lower amount to make more reasonable. Court have the discretion to adjust sanctions, and are meant to deter not punish. 
· Amending Pleadings (Rule 15):

· Counsel asks for a “motion to leave to amend” 
· (1) One Free Amendment (applies to both P & D) 
· Within 21 days of serving pleading OR
· Within shorter of 21 days after responsive pleading or Rule 12 motion serviced
· Do not need permission to amend
· (2) Before scheduling order date, but after 21 days 

· Need consent from adverse party OR leave of the court
· FOMAN STANDARD (similar to Rule 11) 
· Leave is freely given when justice so requires” UNLESS

· Undue delay 
· Bad faith 
· Dilatory motive
· Undue Prejudice to Defendant
· Adding a new claim would require more time 
· A court could move trial to get rid of the prejudice problem
· Futile 
· Amendment will add something that more likely fail anyway 
· Repeated Failure to Cure
· The court is trying to help the plaintiff meet the plausibility standard, but they cant
· (3) After scheduling deadline, but before PTO is entered (Rule 16)
· Standard:  FOMAN + GOOD CAUSE
· Deadline to amend pleadings from scheduling order is usually at the end of discovery to allow people to react to new discovery
· Party is asking the court to extend the deadline essentially and the burden falls on the party seeking to amend to show good cause 
· (4) After PTO is entered (Rule 16e)
· Standard: Manifest Injustice to NOT allow the amendment 
· Why is it MORE common to have an amended complaint v. amended answer?

· The defendant might have more information than the plaintiff
· Defendant is likely to have alleged an affirmative defense=not likely to change
· Plaintiff bears the burden of proof to meet plausibility pleading standard and will want to make sure they can meet it 
· Plaintiff is more likely to add parties to the suit
· Relation Back: Rule 15(c)

· APPLIES WHEN:
· Trying to amend to add new claim on which SOL has run; OR 
· Trying to amend to change the party against whom the claim is asserted ONLY 
· If the statute of limitations is STILL running on the additional claim, do NOT bother relating back because it is not necessary 
· Relation back is from the date the original claim was filed
· If the SOL for the claim would have passed anyway at the point when you filed, the original claim then you CANNOT relate back
· Amended pleadings relate back when: 
· Permitted by the law that provides for the statute of limitations; OR
· When a new claim/defense arose from the same conduct, transaction, or occurrence established in the earlier pleadings
· Barcume [discriminatory hiring/promotion]: Plaintiff later moved to amend to add a sexual harassment claim, but court said that it did not relate back sufficiently to the previous claim
· BARCUME STANDARD:

· New claim based on same events/T/O/conduct = Relates Back
· New claim based on new events = Does NOT relate back 
· ***has to come from the same facts/transaction/occurrence
· R.15(c)(1)(c): Changing the party against whom the claim is asserted 
· Only applies if the correct defendant was aware of the suit against the wrong defendant
· R. 4(m) requires that within 90 days of filing the original complaint, the new party must have known or had reason to know about the case and that they should have been named the D 
· Only if the following are met: 
· Barcume Standard
· Foman Standard  
· Receiving notice so will prejudice the defendant for having to now defend:
· No notice  = no service
· Notice can be via shared attorney or identity of interest
· Know or should have known that they would be named had it not been for the plaintiff’s mistake (BARCUME)
· Burden falls on P to show that the correct D knew or should have known
· The correct defendant must have known within the same period the plaintiff had to serve (90 days) 
· Krupski [Cruise ship with two companies]: Plaintiff accidentally sued the wrong company because they were both practically called the same thing. Company had imposed a SOL. Adds the “defendant knew or should have known” element for relating back and amending claims. 
· EXAMPLE: 

· This happens a lot in police brutality cases where a P names the wrong officer and then the officer mentions it to her partner who was the actual D—partner then had knowledge  

· R. 15(d): You want to add something from AFTER the case was filed
· Claims that occurred AFTER the case was filed between the same parties
· There is NEVER a right to sup. pleadings
· Requires courts permission 
· Rule 16: Pretrial Conferences, Scheduling; and Management

· The presumption is AGAINST allowing amendments after the scheduling deadline has past 
· Scheduling orders are usually set for after discovery to allow parties to amend their pleadings 
Joinder of Claims
parties and claims may be joined/severed, entirely, or for a particular purpose of efficiency and fairness 
Ask yourself: (1) What is the joinder rule?(2) Does the claim have SMJ?

· Only first crossclaim has to be transitionally related
· Essential facts of the claims are so logically connected that efficiency and fairness dictate hearing the claims in one suit 
· Rule 18: allows you to add any other claims against the opponent—they don’t need to be related (BUT might be knocked out if no SMJ)
· Consolidation (42)

· The Court MAY consolidate or join for particular purpose (hearing on a motion, trial, etc…) any cases involving common question of law or fact
· Permissive Joinder of Parties (Rule 20)

· Parties MAY choose to join in one action as plaintiffs if:
· They assert rights arising from the same transaction, occurrence, or series of events AND
· Any question of law or act common to all Plaintiff’s will arise in the action (at least one)
· Plaintiff’s MAY choose to join various defendants in one action if:
· Claims against Defendant arise from the same transaction, occurrence, or series of events; AND 
· Counter Claims: claims asserted by a Defendant against a Plaintiff 
· Compulsory Counterclaims (Rule 13(a))
· Arises out of the same T/O that is the subject matter of the opposing party’s claim; AND

· Does not require adding another party over whom the court cannot acquire jurisdiction 
· LOGICAL RELATIONSHIP TEST (same test as for claim preclusion)
· If not raised in this suit, it cannot be raised against separately
· Can assert if arising from the same transaction or occurrence (will lose it); UNLESS
· Claim does not yet existed when pleadings was served

· Claim requires an unobtainable new party 

· Claim is pending somewhere else when case if filed

· Suit was in rem and pleader is asserting no counterclaims
· Permissive Counterclaims (Rule 13(b)) 
· Any claim that is NOT compulsory

· You can bring it up at any time 
· Maturity of Counterclaims (Rule 13(e))

· May assert with LEAVE of court (see Rule 15 re: amending)
· Defendant can only bring in a party in 3 scenarios:

· R.14 Party 

· Co-defendant on a cross claim

· Co-defendant on a counterclaim 
· Cross Claims: Claims asserted by a Defendant against a Defendant or by a Plaintiff against a Plaintiff 

· A party may add additional defendants to counter/cross claims if they fall under R.20 and have SMJ

· Cross claims against a COparty (Rule 13(g))
· Cross claims are NEVER compulsory 
· May assert first cross claim IF arising from the same transaction or occurrence, OR relating to the same property
· Once a cross claim is asserted:
· Must add related claims to avoid claim preclusion
· May add unrelated claims under Rule 18
· Must add compulsory Rule 13(a) counterclaims
· May add permissive counter claims 
· Rule 13 Parties:

· 13(h): If assert counterclaim or cross claim against an existing party, MAY add new parties as Ds to claim
· Appletree [Plaintiff said false arrest, Defendant/Cop sues for liable/defamation]: Plaintiff said false arrest. Defendant countersued for defamation. Court held that the defamation suit came out of the same transaction or occurrence as the false arrest meets logical relationship. 
· Lansford [husband and wife filing for bankruptcy/suing for malprac]: There was no valid malpractice claim until the ruling from the appeals court on the original matter. Appeals said that the statute could not run because the malpractice claim wasn’t mature until the decision was made.*** Maturity. Claim can’t be compulsory if it did not yet exist when the original pleading was served. 
· Jerris Leonard [Government contracts, attorneys fees/malprac suit]: Court held that the malpractice was compulsory and the former client was required to raise it when its answer was due. Granted motion for declaratory judgment. Defendant tried to say 
· Clayton-Parker [JC Penney credit card debt and deceptive/unfair collection practices]

· Court said that the Defendant’s counterclaim that P defaulted was NOT compulsory 
· Evaluating unfair debt practices would require different evidence than deciding whether or not she defaulted 
Joinder of Parties 
A defendant can never add parties to break diversity 
· Ways to Join 
· Impleader: Derivative liability (Rule 14)
· Intervention: New party asks the court to allow it to join suit on either plaintiff or defendant side (Rule 24)
· Class Action: representatives of class (Rule 23)
· Interpleader: Plaintiff gives things to court to decide conflicting claims (Rule 22)
· Defendant doesn’t know which defendant is liable  
· Permissive Joinder: Group of Plaintiff’s sue together, or Plaintiff sues a group of Defendants (Rule 20)
· Compulsory Joinder: Necessary parties—if someone would otherwise be prejudiced, court will force Plaintiff to join new party or dismiss case (Rule 19)
· A joint tortfeasors is NOT a necessary party because no one is prejudiced if not joined 
·  One party will be prejudiced by not being there
· Example: husband and wife co-own property
· Someone is suing for an easement, you can’t just sue one before they are both impacted y the judgment
· Temple [Back surgery gone wrong]: Plaintiff sued ONLY manufacturer in federal court. SCOTUS said that a tortfeasor is only a permissive party and that it was an error to say that joint tortfeasors had to be included. 
· Joinder on Counter or Cross Claims: Current party brings a cross or counter claim and adds a new party (Rule 13) 
· Permissive Joinder of Parties (Rule 20)
· Parties MAY choose to join in one action as plaintiffs; IF 
· They assert rights arising from the same transaction or occurrence; AND
· Any question of fact or law will arise that is common to ALL plaintiffs  (at least ONE common question) 
· REASONABLY RELATED TEST
· Plaintiffs may choose to join various defendants in one action if:
· Claims against defendants arise from the same transaction or occurrence; AND
· Any question of law or fact is common to all defendants 
· Mosely [Gender and race based discrimination @ GM]: Court said they were all impacted by the same policy so it was the same question of law/fact. Reasonably related.
· Impleader (3rd Party): Rule 14

· A party MAY bring a claim against a 3rd party who would be or could be “liable” derivatively for whatever the 1st party owes in the action:

· Breach of warranty

· Indemnity

· Subrogation (If I owe money, you owe money)

· A defendant who decides to add a 3rd party claim to the case = defendant and ALSO 3rd party plaintiff 

· This is NOT compulsory

· 3rd party MUST be served through Rule 4

· If a party claims it is NOT liable and another party IS liable ( this is NOT a Rule 14 claim

· Who can a party file a Rule 14 complaint against?

· Any party who, if the defendant loses, will be held liable

· Defendant does NOT have to file a Rule 14 3rd party complaint

· Response to a 3rd party complaint; 3rd party defendant:

· MUST assert defenses against 3rd party plaintiff (Rule 12)

· MUST/May assert counterclaims against a 3rd party plaintiff as per Rule 13(a) and 13(b)

· MAY assert cross claim against 3rd party defendant per Rule 13 and Rule 18

· MAY assert claims against plaintiff from same transaction or occurrence as Plaintiff’s claim against 3rd party plaintiff

· MAY assert derivative claims against ANOTHER 3rd party plaintiff as per Rule 14

· Toberman [Truck driver trying to get out of liability]: Car crash with the trucking. Rule 14 impleader cannot be used to replace a party, there must be derivative liability. 
· Grasso and Sons [Fisherman and Captains/Company]: IRS tried to implede the fisherman after the company sued them for return of the taxes they paid, but cannot implede someone who is a 
· More on 3rd Parties

· Plaintiff may assert any claim against 3rd party defendant arising from the same transaction or occurrence as Plaintiff’s claim against 3rd party plaintiff

· In response 3rd party MAY/MUST assert defenses/counter or cross claims
· 3rd party NEVER has a VENUE defense
· Venue has already been determined by the time that the 3rd party gets pulled in
· Venue is about where the case must be filed, but in these situations, the case has already been filed and the 3rd party can’t complain 
· 3rd part must be DERIVATIVE liability then apply same rules as for TWO opposing parties (excluding venue)
· Then you have a couple weird rules from Rule 14***
· Case Management
· Rule 13(i): if counterclaim or crossclaim tried separately, does not affect SMJ
· Rule 13(a)(4) Court can strike, sever or try Rule 14 claims separately
· Rule 20(b) court can prevent delay or prejudice by ordering separate trials, etc.
· Rule 21: court can sever any claim and proceed with it separately
· Rule 42: Court can order separate trials on claims or issues
· Court can consolidate cases involving a common question of law or fact
Subject Matter Jurisdiction

Jurisdiction over the controversy, type of case a court can hear. SMJ can be raised at any time.
· State v. Federal 
· State Only: Probate, family law
· Federal Only: Admiralty, US (or its agencies) is party, patent, copyright, bankruptcy 
· Things to Consider Before: 
· Expertise of bench 
· Docket backlog/speed
· Responsiveness:
· State: focused on local concerns
· Fed: independent from local politics 
· Procedural rules:
· Federal Rules are more complicated/expensive to litigate 
· Federal Courts = Limited Jurisdiction 
· (1) Federal Question Jurisdiction §1331
· Constitution = Federal law must be an ingredient in the case
· §1331 = Plaintiff’s case MUST depend on federal law  
· Expertise to create uniformity 
· SCOTUS cannot hear ALL appeals if states deciding issues differently 
· Federal Judges NOT elected, better ability to rule on controversial issues 
· Requirements for Federal Q:
· Pivotal Element: An actual disputed, nonfrivolous issue, upon which P’s claim depends
· In P’s Hypothetical “Well Pleaded” Complaint: 
· Not the actual complaint filed, but the minimum allegations P would have needed to state P’s claim
· P’s actual complain is likely to contain more than minimum allegations necessary 
· Well-pleaded does NOT equal well-written 
· The minimum allegations of law and fact that are NECESSARY to state the claim—the federal Q must be a necessary part of the P’s case
· Mottley [railroad passes given to couple in settlement]: Unless federal question is pivotal issue to P’s complaint, then there is no federal question SMJ ( D’s defense would have induced Federal Q, but P’s complaint did not 
· P was anticipating a constitutional defense, but the Fed.Q was NOT an element of their claim ( it was just a breach of contract claim
· Two Types of Federal Questions:
· If federal law creates the cause of action, then have federal Q SMJ
· If federal law preempts state law, then only have state law claim
EXAMPLE: ERISA preempts state law regarding employee benefits so a claim by an employee against her employer about those benefits has federal Q SMJ 
· Preemption
· Congress has passed statutes to regulate some types of relations 
· Often times state and federal law can coexist together
· Not required to be heard in federal court, but CAN be brought
· Might still be removed to federal court if filed in state court
· (2) Diversity Jurisdiction §1332
· Requirements:
· Constitution = One plaintiff must be diverse from one defendant 
· §1332 = complete diversity & $75,000 
· Amount in Controversy
· Must exceed $75,000
· Complete Diversity 
· Alien v. Citizen = Diversity 
· You can’t have Citizen v. Alien when the alien is a permanent residence of the state where the citizen resides
· Citizen A v. Citizen B = Diversity 
· Can add aliens on both sides 
· NOT DIVERSITY under §1332:
· Alien v. Alien
· Citizen + Alien v. Alien
· Plaintiff can bring a new party and break diversity, but the case would be remanded to state court or dismissed 
· Defendant can implead or bring a new party and even if diversity is broken the case will remain in federal court 
· Want to allow defendants to stay in the forum where they were brought 
· Where is someone a “citizen”
· Person
· Mas [Alien Husband and Wife; spied on my creepy landlord]: Wife was a citizen of Mississippi because that was the last/most recent place where she had the intention to stay 
· RULE: Primary domicile + Intention to remain in the state 
· Things to Consider:
· Purchased property?
· Drivers licenses?
· Previous claims? 
· Corporation
· Hertz [Class action for CA wage and hour law discrimination]: Citizen in state where principal place of business AND incorporated 
· RULE: Principal place of business = where corporate officers direct, control and coordinate corporation’s activities, where day to day decisions controlling the corporation are made; “nerve center”
· Citizenship for §1332
· US Citizen: Where domicile, place where intend to be indefinitely, there is only one place of citizenship at any given time
· Corporation: Where incorporated and principal place of business
· Partnership: every place where partners are citizens
· Trust: If trustees control then wherever the trustee is a citizen, if members/beneficiaries control wherever each of them is a citizen
· LMP Ninth Street [Real Estate Trust]: US bank controlled and had ownership of the trust separate from the beneficiaries.
· TEST/RULE: who has title and control over the assets
· Estate/Infant/Incompetent: where deceased/infant/incompetent was/is a citizen
· It does NOT matter where the account executor is a citizen
· Insurer: In an action against insurer where insured in not a defendant, where incorporated and principal place of business and where insured 
· EXAMPLE: If the P sues in the insurance company directly and does not name the client as a D, then the insurance company is a citizen where they are incorporated, their primary place of business AND where their client is a citizen
· The court also has a duty to check diversity 
· Belleville Catering (2003):
· Court orders both of counsel to figure out the case without compensation
· Court finds there is no diversity jurisdiction 
· (3) Supplemental Jurisdiction 
This does NOT get a case into federal court. The case is already in Fed. Court, but this is for additional claims that cannot be brought under Fed.Q or Diversity.
· Framework: 
· 1. Does §1367(a) grant SMJ? 
· Is there a good trunk claim? 
· Does your supplemental claim come from the same nucleus of operative facts?
· Always met if same T/O
· 2. Does §1367(b) take away SMJ?
· Is this a claim by the P? Will this claim defeat diversity? 
· Constitution = claims arising from the same “common nucleus of operative facts” as “trunk” Federal Q or Diversity Claim 
· §1367(a): Required Elements:
· ASK YOURSELF:
· 1. Do you have a solid/good trunk claim?
· 2. Does your supplemental claim come from the same nucleus of operative facts? 
· Draw analogies to Appletree, Hart, etc
· Trunk claim over which federal court has SMJ
· Branch claim is part of the SAME case or controversy as trunk claim
· GIBBS STANDARD: “Common nucleus of operative facts”
· Art. III Sec. 2: “Case or controversy” 
· TEST: Overlap in the operative facts so that for reasons of efficiency and fairness should be heard in the same suit
· Why allow federal courts jurisdiction over these claims?
· Efficiency ( overlapping facts
· Fairness ( Related to potential bias against out of state litigant 
· Preclusion doctrine: gives the first case that gets to judgment preclusive effect on all claims or actions that are not related 
· If NOT allowed ( potential where people are splitting claims and then state court judgment could be determinative on the federal court claim 
· EXAMPLE:
· P & D are diverse clients who are in a car accident with damages exceeding $100,000

· D wants to bring a counterclaim against P for $2,000 damages to her car—this CAN be brought in federal court through §1367

· Claims that arise from the same T/O will always share the same nucleus of operative facts
· Compulsory counterclaims ALWAYS arise of out of same nucleus of operative facts 
· Nucleus of operative facts is BROADER than single T/O 
· Rule 13g would be same nucleus of operative facts in SOME situations
· Rule 14 Impleader Defendant ( if D’s liability is derivative from original defendant’s liability then the R.14 party would automatically come from same nucleus of operative facts 
· Owen v. Kroger [Supp. Claim against Owen, Owen added as D, breaks diversity]:: Kroger cannot bring this as supp ( meets Gibbs test, but cannot bring in Fed. Court because no diversity
· Impleaded parties require common nucleus of operative facts, BUT does not have to be diverse 
· If trunk original claim is diversity then P cannot bring supplement claim against R.14, R.20, R.19, R.24 
· Finnely [Airplane crash where victim brings fed & state suit for same claim]: Trunk claim had exclusive federal SMJ, but court said could NOT bring state claim as sup.  
· §1367(b): ONLY applies to claims made by P’s and only when trunk is DIVERSITY 
· It is okay to bring supp. claim for LESS than $75,000 if there is complete diversity 
· Original P CANNOT bring supp. claim against R.14 or R.20 parties if it destroys complete diversity and trunk claim is diversity 
· P is barred from bringing claims against D joined to another D under R.20 when doing so would be inconsistent with the jurisdiction requirements of §1332
· We don’t know if SCOTUS requires COMPLETE diversity AND amount or just one
· R.14 = Impleader
· R. 20 = Permissive Joinder 
· §1367(c): If you bring Fed. Q case then Federal Court CANNOT decline to hear it, but District Court may decline supplemental SMJ if:

· Novel or complex state law

· Supp. claim predominates

· The court might decide that the case should be better

· Other compelling reasons

· Original claims are dismissed 

· If trunk claim is dismissed, court is not required to dismiss the branch claim, but they can 
· Once the jurisdiction is given they continue to have jurisdiction 
· If no SMJ over trunk claim, branch claims get DROPPED 
· §1367(d): SOL Tolling Provision 
· Toll SOL for supp. and related claims for 30 days after dismissal to give claimant opportunity to refile their claim in state court
· Assuming that SOL has NOT run at the time the Federal Case was filed, but then laps after trunk claim is dismissed ( P gets 30 days to refile their branch claim IF:
· The branch claim was a legitimate branch AND within SOL at time trunk was filed 
Removal and Remand 

Filing to move cases from one court system to another. You can only remand if the case was removed. D files a NOTICE of removal. There is no need for court order. A notice of removal is NOT a substantive filing
· §1441: Removal of Civil Actions 

· §1441(a)

· A civil case CAN be removed if the federal court COULD have had SMJ at the time of filing 
· The only venue to which a case may be removed is the closest federal court 
· The venue statute only discussed the court where something is FILED 
· Once case has been removed to federal court it can still transfer venue 
· P’s CANNOT remove a case ( P gets to pick place to file
· §1441(b)

· ONLY APPLIES TO DIVERSITY SMJ ( reasoning for diversity is to prevent bias
· Case CANNOT be removed if any D’s is citizen where action is pending in court
· Purpose of removal is focused on bias ( no bias if one party is citizen of state 
· EXAMPLE: If P (Arkansas Cit) sues 3 D’s (TX, CA, UT citiezns) in CA state court, there is complete diversity, BUT cannot be removed because one D is a CA citizen
· HINT: to prevent removal, give notice to the instate defendant FIRST
· §1441(c) 

· Entire case must be removed and then Fed. Court will severe parts that lack SMJ back to State courts
· Allows Fed. Courts to decide what they do/do not have SMJ over
· These are NOT branch claims ( branch claims would have supp. SMJ ( these are only for §1332 claims
· All D’s must agree on removal of trunk and branch claims 
· §1446: Procedure for Removal of Civil Actions 
· A notice is NOT substantive filing
· Don’t have to waive use ‘em or lose ‘ems 
· If you are served and think that PJ is improper ( file for removal first
· Why wouldn’t you file for motion to dismiss in state court first?

· Notice of removal has to be filed 30 days after the service
· It might take state court longer than 30 days to determine PJ

· We don’t want state courts to exert effort if the case wants to be in Fed. Court 

· Once you file your motion in state court you’re committing to a certain way to meet state court 

· FILE REMOVAL IMMEDIATELY 

· If circumstances change D gets 30 days from date of change to remove

· You have ONE year from filing date to find out if something changed to diversity 

· At any point if a federal question arises the defendant has 30 days to remove (not limited to 1 year like diversity jurisdiction changes) 

· ***If your case could have been removed in the beginning, but you chose not to remove after 30 days your right to remove is withdrawn
· §1447
· if D erroneously removes they can be liable for opposing counsel’s att. fees 
· If after removal, P seeks to join additional D that would break SMJ, the court may deny joinder 
· Rule 81: Applicability of the Rules in General
· Case doesn’t start all over after removal, it just picks up where it left off in State court 
·  Removal Takeaways:

· The citizenship of a party is judged at the time of filing, BUT a defendant could move to a state where the case was filed to prevent themselves or other defendants from removing
· You cannot remove if any of the served D’s are citizens of the state in which the action is currently pending (diversity removal) 
· Citizenship is evaluated at the time the case is filed
· Citizenship is again evaluated when a non-diverse party drops out/becomes more
· If a party moves after filing, but before removal and breaks diversity then CANNOT remove
· A party CANNOT move after filing to create diversity, they can only drop out
· Caterpillar

· FACTS: 

· P (Kentucky Cit.) filed suit against Caterpillar (Del. Cit.) and Whayne (Kentucky Cit.) in Kentucky State Court
· Liberty Mutual (Mass. Cit) was added as P
· P & Whayne settle 
· Caterpillar removes to Fed. Court b/c diversity 
· P said no diversity because Whayne and Liberty had not settled
· District court allowed removal 
· Before trial Liberty and Whayne DO settle 
· RULE: So long as there is statutory SMJ at the time of trial and the judgment is made with the court that has SMJ, an appellate court will not overturn for a harmless error 
· Interest in finality and efficiency, when the constitutional requirements are met 
· NO prejudice here because Fed. Courts are neutral
· SCOTUS says assume trial court will in good faith look for remand
· Grupo DataFlux: 
· FACTS: 
· Atlas (Partnership under Tx.) filed suit against Grupo (Mexican Citizen) in fed court 
· At time of filing 2 of Atlas partners were Mexican citizens
· Before trial the 2 partners moved—no longer Mexican citizens
· After case was decided, but before judgment was announced Grupo filed motion to dismiss for lack of SMJ because no diversity
· Atlas argued that even if no diversity at time of filing, there was diversity by time of trial 
· RULE: A party’s citizenship STAYS from the time of filing, you CANNOT move by having partners drop out

· To allow diversity change AFTER filing would create uncertainty and expensive litigation
· Distinguishing Caterpillar and Grupo DataFlux:
· Caterpillar was a harmless error ( at time of trial they had complete diversity
· Constitutional Diversity 

· SCOTUS assumed lower courts would not continue to make errors in remanding
· Grupo DataFlux ( you cannot create diversity by moving

· Removal Statute says at time of removal; no defendant can be from the state where case is pending 

· Not even constitutional diversity here 

· Court says you CAN change the citizenship of the parties on each side by having a party dropping out, but it CANNOT become removable by virtue of a party moving 

· Who might move to impact SMJ and when would they? 


· P might move to destroy SMJ 

· Corporations can reincorporate themselves if its worth it to break diversity 
· How else manipulate SMJ?

· Adding non-diverse parties to prevent removal 

· Waiting to settle in month 13 and not within the 1-year of diversity 

Erie 

Federal Courts apply substantive state law and federal procedural law when deciding diversity and sup. SMJ cases 

· Procedure v. Substantive Law:
· Procedural: governs resolution once the dispute begins 
· Substantive: Governs conduct that may/may not lead to dispute 

· How to determine what law to use:
· If federal law claim ( use both federal substantive and procedural law 

· IF federal statute, constitution, or FRCP does NOT cover the issue, Federal Courts use interstitial lawmaking (filling gaps in codified law) ( ex? §1332 diversity codified under Owen
· If state law claim ( use state substantive law and federal procedural law 

· Which State’s law applies for substantive claims?

· If state law applies, use law of state where federal court is located as indicated by Erie

· If state where federal court is located applies law of another state, apply the law of the other state just like the previous state would have 

· Apply law of state where court is located to determine where “tort occurred” or where “K was formed”

· Federal courts can certify questions to the State Supreme court is there is a question of which state law to apply/novel issue or state appellate split as to the actual law 
· History:

· Swift 

· Federal law transcends the borders of the states
· Federal and state common law 
· Fed: pro-business, no anti-trust claims and often left injured party with NO remedy 
· State: pro-consumer
· Taxicab

· Trying to prevent another cab company from being able to pick up people at the railroad
· Reincorporated to get an injunction to stop competition 
· Took advantage of this idea from Swift of federal common law that favors business
· Erie 
· FACTS: 

· P was walking along RR tracks

· D, the train, was passing and door fell out and hit P

· P brought suit in federal court

· Under State Law D would only be liable for wanton negligence b/c could treat P like a trespasser 

· Under Federal Law D owed P a duty of care if there was a well-used path 
· GOALS: 

· Discourage forum shopping

· Discouraging unfair outcomes between state and federal courts 
· RULE: State common law claim, federal courts must follow the law of the state where the federal court sits  
· Court reinterpreted the RDA to mean “common law of the states”
· WHY did the court adopt this rule? 

· Eliminate two bodies of inconsistent substantive law 

· To halt pro-business “common law” created by federal courts and harming the individual

· Legal Realism = “who decides what law will be and federalism answer that outside constitution and states should decide”

· Once you realize that law is being made by an individual then you start to think about WHO is best to make the law (NOT IMPORTANT)
· Rules of Decision Act (RDA)

· The laws (only codified law according to Swift) of the several states, EXCEPT where the constitution of the US or Act of Congress (REA) otherwise require or provide, shall be regarded as the rules of decision in civil actions in the courts of the US in cases where they apply 
· RDA: What Erie is interpreting and it means that you use state law in diversity/sup. actions and Hanna then determined what the exception means

· Rules Enabling Act (REA)
· An act of Congress

· SCOTUS shall have the power to prescribe, by general rules…the practice and procedure of the district courts in civil actions. Such rules shall NOT abridge, enlarge, or modify any state substantive right and shall preserve the right by jury trial 

· REA: Gives Congress the authority for Supreme Court to write rules; CANNOT write rules that are not arguably procedural – CANNOT write rules that abridge, enlarge, or modify any substantive (state) right 

· Impact of Venue and Forum Shopping  
· Cannot cheat on PJ/Venue to get a substantive law you want

· Cannot file in a place with NO PJ/Improper venue

· D cannot use change of venue to obtain a change in substantive law if venue was proper where the case was filed 

· P cannot file in improper venue or forum lacing PJ over D to obtain substantive law of a state  

· Guaranty Trust v. York (Which SOL do we use?) 

· Is the SOL a procedural or substantive law?

· Procedural ( goes towards the resolution 

· Substantive ( outcome determinative 

· SOL is based on legislature ( substantive policy decision 

· SOL is bound with the right to bring the claim at all ( State law gave birth to the claim and gets to determine how long you have the claim 

· Court said SUBSTANTIVE 

· Outcome Determinative Test: if having the rule be procedural, thus using federal law, would impact the outcome then use substantive law – viewed from mid litigation, rule could be outcome determinative then it is substantive
· The outcome in the federal court should have substantially the same outcome if the case had been brought in state court 

· OUTCOME DETERMINIATIVE TEST = FACTOR IN HANNA BALANCING
· Byrd:
· State court would have sent the Q to a judge, but Fed. Court uses juries (7th amendment)
· RULE: 7th amendment cannot be superseded by a state law ( Jury right is procedural 
· When federal and state procedure cover the same issue, weigh state v. federal interests to decide which law applies

· Cohen:

· Posting a bond = a substantive right, it is a condition of bringing the law suit 
· Ragan:
· Issue: Do we use the state SOL that says limitations do NOT stop when served?

· At this point in the case the choice will be outcome determinative because service was NOT achieved before SOL had run 

· Tolling of SOL is outcome determinative and use state law 

· Hanna: 

· FACTS:

· Car accident between Hanna and Osgood

· Hanna served Osgood’s estate by leaving it at residence (FRCP R.4); BUT state statute required service in hand to executor within 1 year

· SOL is a substantive state rule (York); BUT what about the service?

· Is service going to be outcome determinative at this point? YES
· Test for When Judge-Made Rule Covers Same Issue as State Made Law
· If no FRCP then do NOT address the REA 

· Use this test whenever there is a judge made law/common law against ANY level of state law
· Look at whether the federal rule will impact the “twin aims of Erie”

· Induce forum shopping 

· Create inconsistency between federal and state judgments 
· Apply the Hanna balancing Test: 

· Factors Weighing in Favor of Finding Judge Made Rule to be Procedural & Requiring Use of Federal Law: 

· Essential to the federal system (Judge’s power to control their court)
· Relates ONLY to litigation process
· Federal Courts interest in uniform procedure
· Ex Ante—unlikely to substantially impact uniform procedure 
· EXAMPLES: jury right (Byrd), burden of pleadings, discovery tools 
· Factors Weighing in Favor of Finding Judge Made Law to be Substantive & Requiring Use of State Law: 
· Regulates human behavior outside of litigation
· Ex ante, likely to substantially affect outcome 
· Encourages forum-shopping & discriminates against forum state D’s
· Presumption that state law bound up with state substantive right 
· EXAMPLES: Standard of care (Erie); SOL (York); Conflicts of law; Burden of proof (substantive state right—only have a claim if it meets BofP) 
· Shady Grove Analysis : When an FRCP and State Law Both Exists
· Used in federal court to determine if the available FRCP applies
· ISSUE: 
· NY law does NOT allow class actions to recover penalties/statute damages, BUT R. 23 does not have these limitations  

· People in NY want to sue Allstate for statutory punishment—use NY law or R.23? 
· MAJORITY finds that the FRCP R.23 governs and P’s are allowed to bring their suit 
· Three Analyses

· (1) Scalia: 

· How to approach—
· (1) Does a FRCP address this issue? 

· HERE: YES—R.23
· (2) Is there also an applicable state law?

· HERE: YES—NY state statute 
· (3) Does the FRCP Pass the REA?

· Is the rule arguably procedural? If the Rule about the mode and manner of resolving disputes? ( Arguably ALWAYS be procedural
· Scalia does NOT care if whether the rule is more substantive or more procedural ( to comply with Art. III it just hast to be ARGUABLY procedural 
· All of the FCRP’s are going to pass the REA 9/10
· HERE: YES 
· (2) Stevens: 
· How to approach—
· (1) Does a FRCP cover this issue?

· YES
· (2) Is there also an applicable state law?

· HERE: YES—NY Statute
· (3) Does the FRCP pass the REA?

· (a) Is the Rule arguably procedural? 
· (b) Is the law which the Rule conflicts substantive or procedural? Evaluate the state rule on its face to determine if it is substantive. If substantive apply it because then the FRCP does not pass the REA because it abridges, modifies, or enlarges a substantive state right
· Substantive = bound up in the substantive state right, defines scope of state right/remedy 
· Procedural = applies in ALL cases in state court, located in civil procedure code, etc…
· HERE: State law is procedural so R.23 does NOT change the substantive law so it complies with the REA and MUST be applied  
·  (3) Ginsburg:

· (1) Is the conflict unavoidable? ( Most times NO, any conflict will be reconcilable
· If unavoidable: Use balancing factors to evaluate whether FRCP passes the REA; supremacy clause heavily favors using then FRCP here
· If avoidable: Use balancing factors to determine which law to use
·  (2) Hanna “twin aims of Erie”: 
· (1) Discourage forum shopping
· (2) Discourage unfair outcomes between state and federal court.

Discovery 

The process of compelled exchange of information between parties to a lawsuit.
· Discovery Devices:

· Informal: explore scene, review public records, speak to NONparties and NONtestfying experts 

· R. 26: Initial Disclosures: persons with knowledge and documents, insurance agreements 

· R. 26: Testifying Experts Disclosures: disclose reports for experts specifically employed

· R.26: Pretrial Disclosures: witnesses, deposition transcripts, exhibits 

· Depositions: sworn testimony (usually oral) ( can depose non-parties
· Should serve non-parties with a subpoena to require them to come before the court 

· Interrogatories: sworn written answers, only from parties
· Request for Production: Documents, items, or entry to land etc…

· R.35: Physical or Mental Exam: need court order

· Request for Admission: only parties—asking parties to admit to things in order to limit issues before the court 

· Discovery Scope & Limits
· Scope:

· R.26(b)(1): Relevant to any claim or defense (as defined by the pleadings), or court order, relevant to the subject matter of the suit 
· Need not be admissible ( discovery just needs to lead to admissible information 
· Relevant can be broader than admissible as long as the relevant information leads to something that is admissible
· EX) Heresy 
· Limit:
· NO privileged matter or work product UNLESS an exception applies
· Attorney-Client Privilege:
· Nearly Absolute, but easily waived
· Elements:
· Communication
· Between client/potential client and attorney
· Without the presence of others
· With the purpose of attaining legal advice 
· When Waived:
· 3rd party is given access to the communication or product; OR
· Relationship between attorney and client is put at issue; OR
· Necessary to protect a 3rd party from imminent danger (child or elder abuse); OR
Necessary to prevent fraud upon the court or perjury
· Upjohn Co. v. US [Concerns over illegal payments to foreign companies ( survey sent by G.C. to all company employees]: 
· The materials the IRS wanted would not be that useful
· Just having to interview people around the world DOES NOT create undue hardship to overcome attorney-client privilege 
· The accused corruption would have to have been within the scope of the privilege, but then the company is claiming the action was within the employee’s duty; BUT if it was out of the scope of the job then the communications are no longer covered by attorney-client privilege 
· SCOTUS expands attorney-client privilege to all levels of employees WHEN:
· TEST: 

· Information has to be within the employee’s duty
· Employee has been told the communication is for the purpose of providing legal advice
· Employee understands comm. is confidential
· Work Product Protections: R.26(b)(3)
· Physical manifestation of the attorney’s work while investigating a case
· Prepared in anticipation of litigation
· Opinion v. Ordinary:
· Opinion Work Product = impressions, opinions, or theories of the attorney 
· Probably NEVER discoverable in a case for which it was created
· Case by case determination of whether protection is overcome in subsequent litigation where the opinions are at issue (mal prac.) 
· Ordinary Work Product = other materials prepared in anticipation of litigation
· TEST FOR DISCOVERABLE: 
· Sustainable need; AND 
· Undue hardship to obtain through other means
· Hickman v. Taylor [access to work product for tug boat sinking]: P wanted written/oral statements ( court said NO
· Plaintiff failed to meet the test:
· Could have gotten the testimony elsewhere
· P admitted he just wanted the evidence to compare to his own interviews 
· Why protect?
· Sweat of the brow theory 
· Attorneys will turn into witnesses
· It would go against actually figuring out the case for justice
· More logical to allow attorneys space to consider different theories 
· When can privilege be waived?
· Client can waive
· Third Party is present/gets access
· When the attorney relationship is under investigation (mal.prac)
· Imminent danger to another party 
· Quality and Quantity Limits: 
· Court MUST impose limits IF:

· Unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or less expensive means; OR
· Party has already had ample opportunity to get the discovery; OR 
· Burden or expense outweighs likely benefit (considering stakes)
· Why have these limits?
· Use discovery to delay
· Prevent overcharging to clients 
· Discovery Regulations
· Rule 26: Duty to Disclose; General Provisions Governing Discovery
· Rule 11 does NOT apply to discovery ( Covered by R.37
· Attorney certifies in good faith after reasonable inquiry that the request for discovery is:

· Consistent with rules and law (or nonfrivolous argument to change law); AND
· Attorney certifies in good faith belief that the response is:

· Complete and correct at the time made 

· Parties have a duty to supplement and amend

· If an attorney learns that a response was incomplete/incorrect they have a duty to disclose that 

Dispositions

Ways to get rid of a case

· Types of Dispositions:

· Default Judgment: for failure to defend a case, or as a sanction

· Voluntary Dismissal: usually by consent when settling

· Involuntary Dismissal: failure to pursue case, or as a sanction, or for failure to state a claim, lack of SMJ or PJ, improper venue, improper service

· Judgment on the Pleadings: failure to state a claim/defense

· Summary Judgment: considering matters outside of pleadings, no genuine dispute of material fact 

· Judgement as a Matter of Law (JMOL): based on evidence admitted at trial, no reasonable jury could find for nonmovant (directed verdict)

· Jury Verdict/Judicial Findings of Fact & Conclusion of Law
· Rule 12(b)(6): Motion to Dismiss for Failure to State a Claim

· Under TWIQBAL standard ( look to the pleadings to test claim for legal sufficiency and factual plausibility 

· Assuming facts in complaint are true ( is there a plausible legal claim? 

· EXAMPLES:

· If P alleges Loyola violated her constitutional rights ( No legal claim b/c Loyola is not government
· If P admits all elements of assumption of risk, a complaint for negligence fails to state a claim ( assumption of risk is  a complete defense

· If P alleges that Prof. Willis intentionally inflicted severe emotional distress ( need to allege facts plausibly supporting his inferences 

· Rule 56: Summary Judgment

· STANDARD: no genuine dispute of material fact and thus movant is entitled to judgement as a matter of law
· Material Fact: essential element to the claim or defense

· Genuine Dispute: actual/objective and good faith (subjective controversy)
· Court looks to supporting materials to determine if a reasonable jury could find a dispute over a material fact 

· Evidence is looked at in the best light for the NON-moving party 

· Only concerned about dispute of fact BECAUSE that is what a jury is for

· When would a Plaintiff file for summary judgment? 

· Affirmative defense

· Counterclaim 

· Effectively a defendant admitted to the elements and could ask for partial summary judgment 

· Why do P’s rarely win in initial S.J claims?

· P bears a higher burden of proof – D only has to knock out one element of P’s claim 
· Celotex [P’s husband died of asbestos]: lowered the bar for evidence required for moving party to get summary judgment 
· Court here is deciding whether Respondent needed AFFIRMATIVE evidence when negating an element of a claim
· RULE: Movant does NOT have to present affirmative evidence to negate an element in order to move for summary judgment; all they must do is point to an absence of evidence 
· MUST SUPPORT MOTION BY:
· Pointing to absence of support for nonmovant; OR

· Pointing to evidence negating an element of nonmovant’s case 

· HOLDING: Remanded to determine if P had met their burden

· On remand ( court found P had presented sufficient evidence to meet their burden and denied summary judgment  

· Purpose of S.J: to determine the just, speedy and efficient disposition of every action

· Unclear how much injustice we gain or lose from SJ

· There is some law in accuracy by NOT having a trial ( law is deeply intertwined with the facts 

· Burdens:

· Burden of Pleading

· TWIQBAL plausibility pleadings

· Heightened requirement under R.9 for fraud

· Plaintiff has to produce those allegations

· Defendant has burden of pleadings for counterclaims and affirmative defenses

· Burden of Production

· What evidence has to be produced at the start of litigation

· Affidavit is sufficient ( R.11 and perjury penalty still apply 

· Movant without the burden of proof (usually Defendant) must show either:
· Evidence negating an element; OR

· Point to absence of record evidence for claim

· Nonmovant with burden of proof MUST show evidence from which a reasonable jury could find in their favor 

· At S.J. ( Movant has 1st burden to make its showing, then burden shifts to opposing party

· Burden of Proof
· What must be shown at trial:

· Proof required to persuade factfinder of claim, damages, or defense 

· MOST civil case = preponderance of the evidence 
· Anderson v. Liberty Lobby [Motion for S.J on libel claim]: Higher burden of proof here because it was a libel case 
· Court determined that a motion for S.J must be evaluated under the same evidentiary standard that would be applied in the case

· S.J. mirrors JMOL so “mere scintilla” of evidence will not defeat motion 

· RULE: For SJ all reasonable inferences must be drawn in favor of the nonmovant and evidence must be evaluated using the same evidentiary standard that would be applied in the case 
· Brennan Critique: Jury should be deciding the weight of evidence; NOT the judge ( Deprives the parties of 7th amendment 
· Rehnquist Critique: An impossible standard to apply 
· Matsushita: to understand S.J. you have to know what the elements are of each claim asserted by the P or on each element of the affirmative defense (ORGANIZE ANALYSIS PER ELEMENT)
· Scott v. Harris [wild driver, “let the video speak for itself”]: 
· Different people interpret the video different ways
· Summary judgment was granted because the court determined that NO reasonably jury would find or P, BUT our analysis shows that some people might have 
· Framework
· (1) Is there a triable issue of fact?
· (2) Applying the evidence standard that would be used in the trial, would a reasonably jury on the evidence provided be able to decide in favor of the non-moving party? 
Trial 

Only about 2% of civil cases go to trial and then only some of those will go to a jury 

· Trial

· R.42

· Civil Jury 

· Basics:

· Both CA and US constitution have jury trial 
· Goal of Jury = to protect people from the government and allow community values to play a role in the decision process 
· Educational purpose of the jury = keep community members involved in the judicial system
· 7th amendment (right to a jury) only applies to federal 
· Constitution sets a floor on when a citizen may be entitled to a jury trial 
· Citizens have a right to a jury for certain issues within a claim, not for a “case”
· There is NO R.65 right to a jury for injunctive relief
· Injunctive relief is determined by a judge; damages are determined by a jury 
· EXAMPLE: P brings a claim for both injunctive relief AND damages
· Damages would go to a jury trial
· Injunctive relief would be determined by a judge 
· Questions of EQUITY go to a judge 
· Questions of LAW go to a jury 
· EXAMPLE: 
· Suit on a contract for mutual mistake = equity 
· Nuisance, suing for damages = law 
· Curitis v. Loether [P says D refused to rent her an apartment b/c race]

· P sought injunctive relief and punitive damages 
· Claim for compensatory damages was added later 
· D requested a jury trial
· Court held that the statutory claim for damages was for JURY 

· STEP 1: Is this legal or equitable relief? (if it does NOT clearly fit into an old common law cause of action, court moves to step 2)
· STEP 2: What types of relief are available for this claim? ( are damages available? 
· Damages claims MUST go to a jury
· Congress’s intent is irrelevant here—constitution supersedes and governs re 7th amendment 

· A jury is a constitutional right
· If Congress provides for a jury you have a statutory right, BUT if Congress does NOT provide for a jury then you have the constitutional right 
· Congress CANNOT deny you the right to a jury trial—the constitution is a floor 
· Mechanics of Civil Jury in Federal Court 
· R.38: Jury Demand
· 14 days from the last pleading (answer) on the specific issue you want the jury for
· Possibility to ask on motion for a jury trial ( sometimes the court will on its own 
· Cannot withdraw a demand without consent of the other parties
· R. 47: Jury Selection
· Questionnaire followed by voir dire performed by court and/or counsel
· Unlimited challenges for cause; at least 3 preemptory per side by statute
· Excusing someone for race or sex is UNCONSTITUTION (Batson v. KY) 
· R. 48: Number of Jurors, Verdict, Polling
· Jury of 6-12
· 12 is common law tradition 
· Why do we want a critical mass? 
· Varying opinions
· Reasonably broad cross selection (not guaranteed) 
· Insulation for jury members (distributing responsibility)
· Verdict must be unanimous and returned by at least 6 jurors 

· R. 51: Instructions:

· Must be given to counsel prior to closing argument
· Must object jury instructions so Court has opportunity to cure before case goes to jury 
· R. 49: Special Verdict; General Verdict and Questions
· Types of Verdicts
· General verdicts
· General verdicts with questions: Judge just puts in questions 
· Special verdicts: Jury is not asked the ultimate question of whether the D is liable 
· Gallick [P lost his leg after being bit a diseased bug at work] 

· Causation and evidence issue here—P was unable to show that the bug bite was a result of the company’s negligence 
· Appeals said there was insufficient evidence to support a jury verdict 
· Jury would not be able to make a decision 
· SCOTUS says NO trouble letting jury bridge this “gap” 
· Jury can use common sense and experience to bridge the gap  ( allow juries to make reasonable inferences
· Jury was submitted 22 special verdict questions, some of the answers appeared contradictory 

· RULE: When courts see a discrepancy between special verdict questions it must try to harmonize and rationalize them together 
· ***Don’t ask the jury the same questions over and over—it creates confusion 

· JMOL: Rule 50
· Basics:
· Purpose of JMOL: Allows judge to step in when there is insufficient information/evidence ( if there is insufficient evidence a jury decision would be random essentially 
· Line between 5th & 7th Amendment Rights
· If the facts of the case are such that P would/should provide evidence, then we expect he/she to do so (Galloway)
· Fairly open ended standard
· Gives great power to the judge 
· Appeals will review de novo, but will default to the trial court 
· JMOL is AFTER evidence has been admitted 
· Either party who moved for JMOL after close of evidence can renew that motion after jury returns verdict 
· EXAMPLES:
· If P meets burden of production for motion for JMOL and then P puts on NO burden of evidence at all ( P does NOT automatically win
· The judge, in deciding JMOL, is seeing whether there is ENOUGH evidence that a reasonably jury could find in favor of P 
· When can you move for JMOL?
· (1) Once a party has had a full and fair opportunity to say their case in chief the other party can move for JMOL—claiming opposing counsel failed to provide sufficient evidence for a reasonable jury to find for them 
· (2) At the close of evidence—before the jury goes out
· (3) Renewed Motion—pretending to stop the evidence when all of the evidence was heard AT THE TIME the ORIGINAL motion was made 
· Differences btwn S.J & JMOL 
· S.J
· On the papers
· Based on the evidence that will be presented at trial 
· Goal: Don’t want to waste judicial resources 
· JMOL
· Middle of trial 
· Based on the testimony that actually was included
· Goal: Don’t want to violate due process
· Why do we want judges to deny JMOL motions?

· Don’t want to undermine the jury decision 
· Efficiency—might as well let the jury deliberate and come to a conclusion in case the case gets appealed 
· Galloway [mentally ill veteran unable to account for 8 years of his life]

· Jury determined P had not met his burden of production 
· He was unable to produce evidence for 5-8 years 
· Q: Is this gap TOO big in the evidence that a reasonably jury to find he was insane during that entire period? 
· Court said YES 
· Justice Black Dissent: the lack of evidence does NOT mean that the jury cannot infer—should defer to jury
· Reeves [firing for age discrimination?] 

· Q: Was there sufficient evidence for a jury to rule in favor of P here? 
· SCOTUS said YES: P provided sufficient evidence to bridge the gap 
· Jury was able to decide what were D’s motivations for firing P 
· Reid [cow in the middle of the tracks]

· Evidence did not lean in favor of one party or another
· No way to show how the cow got there and liability turned on this question
· Jury could not decide based on the evidence—not enough to infer anything

· Motion for New Trial & Mistrial R.59
· Sanders-El [P fled police, then claimed excessive force when re-apprehending him—unraveling the 10-foot-long “rap” sheet]
· First trial went to a hung jury 
· Second trial resulted in ruling in favor of police
· P moves more new trial 
· Trial judge refused new trial ( probably b/c this was already the second trial
· Appeals reversed ( this was intentional misconduct by the prosecution; this was NOT harmless error; could have impacted jury 
· This was clearly a controversial case b/c trial came to a hung jury 
· Standard for granting mistrial 

· Substantial Justice requires a new trial ( error is likely to prejudice moving party AND:
· Verdict or damage award is contrary to the clear weight of evidence (unlike JMOL, court can weigh credibility); OR 
· Error of the trial process:
· Improper evidence admitted over movant’s objection 
· Jury, witness or opposing counsel misconduct
· Prejudicial happensance
· EX) witness dying on the stands, someone running through the courtroom
· Improper instruction to which movant timely objected 
· NOTE: juror misconduct cannot impeach verdict UNLESS outside influence on jury or race discrimination motivated criminal conviction 
· Procedure for Mistrial

· Must file within 28 days of judgment (use it or lose it) 
· Appeal: if the court grants your motion for a new trial you CANNOT appeal unless you get special permission because you wouldn’t have a final order 
Appeals
· When can you appeal?

· (1) After Final Judgment has been entered

· Jury/JMOL/SJ/Dismissed for failure to state a claim 

· Whenever “the game” is over 
·  (2) Interlocutory Appeals
· PI/TRO 
· §1292: Provision for if the trial court believes the issue of law is in some doubt it an ask the appellate court to review its order in a case that is NOT a final decision
· Court will ONLY review:

· Errors revealed by the record
· To which timely object was made in the trial court; AND 
· Which materially affected the outcome 
· By what time do you have to appeal?

· Usually must be filed within 30 days
· BUT 10 days in CA state court for denials of motion to quash summons on grounds of lack of PJ
· You have to do something fast if you lose a PJ motion in state court ( you have 10 days to appeal 
· In Fed court you could wait until the end of trial to appeal a PJ motion 
· You can ask for special permission under §1291 for a special appeal otherwise must be appealed at the end of trial 
· When can you NEVER successfully appeal?

· Harmless error
· Either NO error or if whatever error happened was harmless 
· Non-prejudicial error ( matters of efficiency don’t want to have fto review cases for harmless error
· You have the right to due process, but NOT perfect process 
· Standards of Review 
	Name
	Meaning
	When Applied
	Examples

	Plenary, “de novo”
	No deference, starting anew 
	Legal Issue: Trial and reviewing court are in the same position 
	Whether something is plausible; R. 56 and R.50 motions, Erie, preclusion 

	Abuse of Discretion
	Defer to decision within the bounds of the trial court’s discretion
	Case management issues; application of law to fact—evidentiary issues

Trial court should be given deference on how to run the trial
	R.11 sanctions;

R.15 prejudice determination; Venue transferring; Evidentiary rulings; R.59 new trial 

	Clear Error
	VERY deferential, only if definite harm and firm conviction then trial court erred
	Issues of fact ( trial court observes the demeanor or witnesses etc…

Only if App. Finds strong evidence that the trial court was WRONG
	Facts 

	Plain Error
	Only if Manifest Miscarriage of Justice 
	When NO objection in court was made
We want to encourage ppl to raise their issues in trial, BUT if App. Finds the lack of objection = manifest injustice 
	Anytime no objection is made in trial court 


***9th Cir. “SUBSTANTIAL evidence is NOT a review—its really just the JMOL standard ( de novo standard, 9th circuit just calls it substantial review
· Stormans [birth control and pharmacists; TRO/PI case]
· Legal issues ( de novo review 
· Factual issues ( lots of deference to trial courts
· Abuse of discretion goes to the crafting of the injunction itself
· What specific things were required/prohibited by the injunction? 
· This is kind of like sanctions—there is NOT a clear answer for how long an injunction should last
Preclusion 

One cases decision someone prevents another case from being heard 
· Must be raised in the original or amended pleading by the party

· “Res Judicata”

· A “thing decided”

· For preclusion to arise there must be TWO cases
· (1) one case where something has been decided
· (2) another case where the court is deciding if that case has anything to do with the current case 
· RULE: Anytime you assert a claim you have to assert ANY transactionally related claims against the same opponent in the SAME case UNLESS prevented by SMJ 
· BUT you might NOT choose to bring all of your claims
· EX) if you want to stay in state court do NOT bring fed claims 
· Only VALID judgments have a preclusive effect
· Requirements for Valid Judgment 

· Notice 
· PJ
· SMJ 
· If judgment is NOT valid ( other party might attack the judgment under collateral attack
 
· Offensive v. Defensive Use of Res Judicata
· Offensive ( party is asserting preclusion; an element of its claim/defense should be found because the opponent was already heard on the matter in a different litigation 
· Defensive ( Party uses it to defeat the claim, opposing party already had the opportunity to be head on the paper 
· Types of preclusion
· (1) Claim Preclusion
· Pretty much no discretion on this 
· No matter how unfair the results appear, the court MUST apply claim preclusion
· ELEMENTS: 
· Final Valid Judgment 

· If a case is on appeal, the trial court’s previous decision is the valid final judgment for claim preclusion until there is a judgment on the appeal 

· On the Merits 

· Without prejudice = NOT on the merits

· Use em or lose ems = NOT on the merits  

· R.12(b) motion is made

· If case is dismissed under plausibility standard that is usually “on the merits” unless dismissed without prejudice
· S.J. is always with prejudice on the merits 

· Default judgment as a sanction could also be on the merits 

· Precludes subsequent litigation 

· Subsequent does NOT always mean that the case was filed second

· Depends on the docket and tempo at which the cases are heard

· Usually if they are sufficiently related both cases will be brought together 

· Between the same parties or their privies 
· Same parties in the SAME positions 
· The same claimant must be suing the same defendants
· Of a claim arising from the same or connected T or O

· That was/should have been asserted in the previously decided case

· EXAMPLE:

· P & D are in a car crash. P sues D for personal injury. Then D sues P for a claim arising from the T/O there would be NO claim preclusion, but the case would likely be dismissed under compulsory counterclaim rules, UNLESS D previously asserted a counterclaim in which case claim preclusion would apply to any other transactionally related claims
· Why do we have this?

· Efficiency
· Economic reasons for certainty 
· Personal reasons for certainty 
· Parties ought to be able to rely on that 
· Preclusion issue arises when 1 party is saying that they were unfairly robbed of a claim/defense by the imposition of preclusion  
· What would happen WITHOUT preclusion?
· In theory, you could retry cases until you found a verdict you agreed with
· Rich litigants would always win 
· Different results ( uncertainty in the legal system 
· DEFINITION: a valid final judgment on the merits precludes further litigation between the same parties or their privies of CLAIMS arising from the same or a connected series of transactions or occurrences, when those claims could have been asserted in prior suits 
· Fetter [Original claim was for accident, P later wanted to bring claim for further injuries from this same accident ( skull breaking] 
· P should have waited to bring his claims together 
· P was barred from bringing this second case 
· Claim preclusion is a complete defense (R.8(c)) 
· McConnell v. Travelers [Husband and Wife injuries—Husband “head of household” should have asked for without prejudice” 
· Louisiana had a law against claim splitting
· Wife had filed her claim in state court then Husband, as head of household, filed claim for medical expenses in state court
· Husband filed his own personal injury in federal court
· Husband lost by dismissing his small claim in state court WITHOUT prejudice 
· Voluntary dismissal is a valid final judgment 
· Moite (Multiple P’s in federal court all the cases were dismissed, instead of appealing 2 P’s refiled in state court) 

· On the appeal the other 5 P’s won their cases
· These two cases though attempted to create a special exception so they could take advantage of the law established in the appeal ( SCOTUS said NO 
· Undermines the conclusive nature of cases
· If allowed, someone could reopen a bunch of cases once the laws were changed 
· The law is NOT retroactively applied 
· (2) Rule Preclusion

· R. 13(a) 
· Compulsory Counterclaim
· Applies to permissive counterclaims made by the defendants
· DEFINITION: party with counterclaim meeting R.13(a) (existed at the time of service responsive pleading, same T or O) is precluded by a valid judgment from asserting the claim in other litigation 
· (3) Issue Preclusion

· Collateral Estoppel
· DEFINITION: Any valid final judgment in which a party has sufficient motive and opportunity to litigate an issue precludes re-litigation by that party or its privies of the same issue if that issue was actually litigated and necessary to prior judgment
· ELEMENTS:
· Final Valid Judgment 

· Need not be on the merits 
· In which a party had full and fair opportunity to litigate an issue

· Cannot bind a party who lacked motive or opportunity to pursue or defend prior case 
· Of the same issue of fact or application of law to fact

· Issue NOT claim:
· A fact litigated meeting a higher standard of proof in one case can be used as a fact in another case; BUT 
· A fact litigated meeting a lower standard of proof, MUST be re-litigated if to be used in a case with higher burden of proof
· If the issue was actually litigated

· Not a default judgment or voluntary dismissial
· COULD be on the papers “litigated” doesn’t need to go to a full evidentiary trial 
· The decision on the issue was necessary to prior judgment

· TEST: if the issue had been decided differently would the same judgment have been entered?
· If judgment would NOT have changed ( issue was not necessary 
· Things to Consider:
· Defensive Issue Preclusion:
· Mutual and pretty strict, there isn’t really a concern that the P didn’t have any incentive to litigation just as hard in the first case as in the second case 
· Non-mutual Offensive Issue Preclusion:
· Trial courts can weigh different factors to determine if the NEW plaintiff can use a prior judgment
· Factors to be Considered (ParkLane) 
· Extent to which prior suit was fully, adversarially litigated 
· Stakes of prior suit for party against whom estoppel involved
· Competency and experience of counsel in prior suit
· Foreseeability of the secondary litigation when the original suit was tried
· Differences between prior forum and current forum
· Limitations on procedure available in prior forum
· Serious inconveniences of prior forum 
· Differences in applicable law in prior suit 
· Fairness and Incentives
· Whether inconsistent prior judgment exists, so relying on one is unfair 
· Whether party seeking to use estoppel should in fairness have joined the prior suit
· New evidence or changed circumstances prior to litigation 
· Public interest in litigation of claims—especially claims against the government 
· Offensive v. Defensive Collateral Estoppel (Issue Preclusion)

· Defensive: Using it to prevent someone from re-litigating an issue
· P is incentivized to bring all of the defendant’s in their claim
· P is incentivized to get all of their damages out in the first case 
· Offensive: Using it to further P’s case saying a judgment was already entered on the exact issue
· P can just wait and see what happens in the first case
· D might NOT have an incentive to push/litigate hard if the first case is a small claims case
· P might be able to wait and see if there are multiple decision on one claim and pick the one they want 
· There might be different procedural postures in different law suits ( you might be able to use a judgment even if P didn’t have the same tools at their disposal 
· IRS v. Sunnen (Husband gifted wife royalties on patents to avoid including as income): 
· RULE: there is no preclusive effect of the interpretation of one contract on the interpretation of another contract; even if the contracts are identical and between the same parties 
· SCOTUS said that every year taxes present a different issue—there can be NO preclusive impact of a decision made in 1935 in 1937 for tax purposes 
· Parklane (Shareholders bring case and SEC brings case for “misleading material facts 
· Shareholders filed first case, but SEC case was decided first
· SEC case determined that the statements were misleading in a material way ( No jury in the case b/c SEC was seeking injunctive relief 
· Shareholders wanted to use that issue “misleading in a material way” in their case ( they would only have to prove causation and damages
· SCOTUS HELD: Shareholders COULD use that fact
· Rehnquist said that this effectively denied the defendant’s their 7th amendment right because the SEC case was not decided by a jury and maybe a jury would have decided differently   
· State Preclusion Laws
· Every state can have different law
· Which jurisdiction’s law should apply in the second case?
· If the second claim can be brought because of preclusion apply the substantive preclusion law of the of FORUM where the first case was decided  
· Why should the law of the first court that issues the opinion be used to decide the claim preclusive effect of that opinion? 
· Venue shopping 
· The parties in the first case do not know where the second case will land 
· In Fed. Court you can’t plan for every compulsory counter claim
· The second court should apply the preclusion law of the first court 

· Wyman—full faith and credit clause 
· We have to apply and trust the judgment of the court that made it



ELEMENTS





IMPORTANT





CASES��RULES





If Constitutional Apply it: RDA excludes Acts of Congress, so Erie does NOT apply





Assume constitutional unless due process, PJ or 7th amendment issue








Is the Rule consistent with the REA?


Scalia: Is the FRCP arguably procedural? 


Stevens: Is the state right that the Rule conflicts with a substantial state interest? 





YES





Ginsburg: If conflict between federal law and state law avoidable? (Use balancing factors immediately)





Use Hanna Factors





YES





APPLY IT—Supremacy Clause





Ginsburg: Usually conflict will be avoidable—important state policies; but if Unavoidable use FRCP





Stevens: If state law IS substantive look at both laws on their face to determine





Scalia: Always going to be arguably procedural; apply FRCP





YES





Is there a FRCP that governs?





NO





YES





Does a FEDERAL statute apply?





NO





Does the US Constitution apply?





In a federal case adjudicating a state law claim, to decide which law to apply ASK:








�Review R.5


�Review this 


�Clarification of purpose of this? 


�For Claim Preclusion: precludes any claim from the same T/O that should have been asserted in the previous case





If A and B are in a car crash can A sue B for personal injury and then again for property injury? Or would the property injury be prevented by claim preclusion? 





�Rule preclusion has the same elements as claim preclusion? 
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