CIVIL PROCEDURE OUTLINE
I. DUE PROCESS
When the government (state or federal, including the courts) deprives you of life, liberty or property, you have a right to notice and an opportunity to be heard. 

*Note: Personal jurisdiction is power of the court over parties and subject matter jurisdiction is the power of the court over different types of cases. 
NOTICE
	What kind of notice is required?
U.S. Constitution: 

(A) Notice reasonably calculated under all the circumstances to give actual notice (if knowledge of notice not being received, method is not reasonable). 

(B) Where conditions do not reasonably permit such notice, then feasible and customary substitutes must be used that are no worse than alternatives. 

Rule 4(e) Service: 

(1) Use method of state where served or court located OR

(2)(A) Deliver personally OR

(2)(B) Leave at dwelling or usual place of abode with person of suitable age and discretion who resides there OR

(2)(C) On agent authorized to accept service

Rule 4(d) Waiving:

Least expensive, must send defendant form and defendant would have to return form. Defendant not required to sign, but if they do they are given longer time to respond and won’t be required to pay for process server and attorney fees. 

*No serving while lured by trickery to other jurisdiction or while immune. 




	Which courts apply these standards?

Federal Court: 
U.S. Constitution (Mullane standard), federal statutes, federal rules (Rule 4).

State Court: 
U.S. Constitution (Mullane standard), state constitution, state statutes, state rules.




MULLANE v. CENTRAL HANOVER BANK & TRUST
Facts
The trustee is required to petition the NY Surrogate Court to settle or audit its activities as trustee. As a result, the trustee of a common trust fund administered by Central Hanover Bank gave notice of a petition by publishing it in a local newspaper. Previously, however, known beneficiaries had been mailed notice of the procedure for settling the pooled trust. 
Issue
Whether process that has been served through publication satisfies the due process clause of the U.S. Constitution. 
Holding
There were three groups, and each deserve the following form of notice: 

1. Known beneficiaries with known addresses – mail (notice by publication does not meet due process)

2. Known beneficiaries with difficult-to-determine addresses – publication
3. Unknown beneficiaries (unborn or contingent) - publication
Rule
The Mullane standard. Notice is “reasonably calculated” to apprise interested parties. 
GREENE v. LINDSEY

Facts
The appellees are tenants in a housing project and the appellants are Sheriffs charged with responsibility for serving process in forcible entry and detainer actions. The landlord sought repossession of their apartments and Sheriffs were required to give notice. Attempted service by posting a copy of the writ of forcible entry and detainer on the door of the tenant’s apartment. Appellees claim never to have seen these summons and did not learn of the proceedings until they were served with final judgment. Sheriffs noted that they had seen children taking postings from the doors. 
Issue
Whether the notice provided by posting here was sufficient to satisfy the due process clause of the U.S. Constitution. 
Holding
If you know recipients are not receiving the notice, the notice cannot be considered reasonably calculated. 
Rule
The Mullane standard. “Notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” 
Rationale
According to previous cases, it is reasonable that someone with interest in the property would be put on notice. Here, however, there was evidence that children “not infrequently” removed notices and therefore posting is unreliable. As a result, posting is not sufficient for due process because posting cannot be considered a “reliable means of acquainting interested parties of the fact that their rights are before the courts.” The reasonableness must then be tested with “feasible and customary” alternatives. 
Dissent
O’Connor thinks that posting was not certain, but the majority is ultimately turning over the work of the legislature. It is the legislature’s job to determine what is a reasonable way to give notice, and they have the ability to look beyond a few sheriffs in one county. 

Discussion
Why do arguments in favor of posting on the door fail here?


Posting fails the Mullane standard since there is a feasible alternative (U.S. mail) and they know the notices aren’t getting to them (so not reasonably calculated). 

Would in-hand service be better?


Yes, personal service is always the best, but you are only guaranteed due process, not perfect process.

JONES v. FLOWERS

Facts
Jones owned a house in Arkansas until he moved into an apartment. He continued to pay mortgage (which included property taxes) on the house to a mortgage company but once the house was paid off he neglected to pay the property taxes. He was mailed a notice of delinquency via certified mail. The letter was returned “unclaimed.” A few weeks before the property was to be sold at a public auction the Commissioner published notice of public sale. Jones still did not come forward. Flowers made an offer on the house. Commissioner again sent a certified letter to Jones. Once again it was returned unclaimed. Flowers then brought proceedings to evict Jones’s daughter from the property. 
Holding
Once the government knows notice is not being received, they must use a reasonable alternative and take additional steps (especially if they have specific knowledge regarding the property owner). 
Rule
The Mullane standard. Requires that the government take additional steps. 
Rationale
Certified mailing of notice of tax sale met the requirements of state statute and was reasonable at the first attempt, but once the mail was returned unclaimed it was not reasonable to rely on it for notice prior to deprivation of property because:
1. One actually desiring to inform someone would do more &

2. Doing more (regular mail, posting on door) is feasible and customary. 

NATIONAL DEVELOPMENT CO. v. ADNAN KHASHOGGI

Facts
Khashoggi has numerous residences, but considers his home in Saudi Arabia to be his “usual place of abode.” NDC served a copy of the summons and complaint to Auroroa DaSilva, a housekeeper at Khashoggi’s condo in NY. DaSilva confirmed that Khashoggi was in NY and staying at his condo during the time he was served there and stayed for a total of 34 days during that year. Khashoggi failed to appear and a default judgment was entered. 
Procedure 
DC says that even though service did not exactly comply with Rule 4 (because the condo was not a “usual place of abode”) the fact that he received actual notice was enough to comply. 

Issue
What does “dwelling” and “usual place of abode” mean for someone who owns multiple properties?

Holding
Serivce of process should be sustained because the condo was a “dwelling house or usual place of abode” in which he was actually living at the time service was effected based on a “sufficient indicia of permanence.”
Rule

Rule 4(e)(2)(B). “Dwelling house or usual place of abode.”
Rationale
It is undisputed that service to DaSilva complies with Rule 4. However, whether the condo satisfied “usual place of abode” is disputed. “Usual place of abode” requires “sufficient indicia of permanence.” A person can have multiple “dwelling” houses provided each contain an indication of permanence. Factors that suggest permanence: furnished, remodeled it, listed is as home on a bail application, defendant actually lived there at the time service was effective. Just because you live everywhere doesn’t mean you don’t have a residence. 

Discussion
Khashoggi received actual notice (which means it must have been reasonably calculated to reach because it did), but this alone does not satisfy Rule 4, only the Mullane standard. The court ultimately expressed no opinion on whether service would have been valid if Khashoggi was not living there at the time of service. 

MID-CONTINENT WOOD PRODUCTS v. HARRIS
Facts
Mid-Continent filed this action to collect on Harris’ promissory note. Mid-Continent had a difficult time locating and service Harris. First, attempted to serve personally through a U.S. Marshal. Later, Marshal again attempted service by certified mail at place of employment. Harris denied receipt. Next, tried a process servier at what was thought to be his residence. Twice they found no one at the address. On the third attempt the server left the process at the door and followed up by mailing another copy to the same address. Letter notifying of a hearing was sent to Harris’ counsel in the previous lawsuit. Motion was filed pursuant to Rule 60(b)(4) that because service on him did not properly comply with Rule 4, the DC lacked personal jurisdiction over him at the time of the entry of judgment. 
Procedure
DC held that while service did not strictly comply with Rule 4, it was still valid because of (1) Harris’ “actual knowledge of the lawsuit” based on Harris’ former attorney’s negotiations with Mid-Continent, (2) diligent efforts to “obtain technically proper service upon Harris”, and (3) Harris’ evasive conduct in responding to the attempts at service of process. 
Issue
Whether despite noncompliance with Rule 4 actual notice is sufficient to give a court personal jurisdiction over a defendant. 
Holding
Plaintiffs must follow Federal Rules and actual notice is not sufficient to satisfy Rule 4. 

Rule

Rule 4(d)(1). 
Rationale
The factors considered by the DC have questionable validity and the DC’s test must fail. Valid service of process is necessary in order to assert personal jurisdiction. Knowledge of a lawsuit will not serve to “cure the deficiencies in service.” Additionally, the extent to which the plaintiff “tried” to serve process should not be a factor. The requirements of Rule 4 are satisfied only when the plaintiff is successful. Distinguished from United Food where service was found to be proper because the service form there was incorrect (technical error) whereas here there was not proper service at all because it was a more fundamental error. Finally, the facts in the case here fall short of establishing clear and convincing evidence of evasion on the part of the defendant. 
WYMAN v. NEWHOUSE
Facts
Wyman attempted to bring defendant into Florida jurisdiction. Wyman alleges that defendant promised to marry her, convinced her to give him money, and did not repay her. Defendant claims she seduced him into going to Florida (problem: at the time, this was costly considering the distance). After receiving summons upon entering Florida, his NY attorney advised him to ignore the summons. Default judgment was granted in Florida and Wyman attempts to collect on his assets in NY by using the “full faith and credit clause” of the U.S. Constitution. Ultimately, however, the NY district court did not enforce the default judgment granted in Florida. 

Holding
The service of process was fraudulent, and under the circumstances the judgment should be vacated. 
Rationale
A judgment recovered in a sister state, through the fraud of the party procuring the appearance of another, is not binding on the latter when an attempt is made to enforce such judgment in another state. 
SAWYER v. LAFLAMME

Holding
Serving defendant by inviting and entreating him to come to Vermont to settle the case and then requiring him to physically answer the complaint was not fraudulent behavior.
LAMB v. SCHMITT

Holding
Immunity-from-process rule applies to protect witnesses who come from outside the jurisdiction to testify in cases unrelated to the one in which some plaintiff seeks to serve them. Many courts have refused to apply this common law standard to litigants themselves or to witnesses who appear voluntarily, rather than under subpoena. 

THE ELUSIVE DEFENDANT HYPO
· Mail summons to the condo? Does not satisfy due process (not a permissible state method).

· Fax summons to condo and art galleries? Does not satisfy due process.

· Email greeting informing defendant of being sued? Email never enough (except for foreign defendants). 

· Give to elderly housekeeper who appeared at door of condo? Satisfies Rule 4(e)(2)(B) ONLY IF she lives at the residence.

· Mailed summons and complaint to criminal defense attorney? Satisfies Rule 4(e)(2)(C) ONLY IF attorney is appointed and authorized to accept on her behalf. 

· Under birthday cake “summons & complaint for you” as she exits criminal trial? Satisfies Rule 4(e)(2)(A) BUT might not comply with due process Mullane standard – is it reasonably expected to reach her?

OPPORTUNITY TO BE HEARD
	Does defendant have a right to an attorney?

1. Is there a statutory or rule that gives right to an attorney?

Follow applicable statutes & rules; state law may require state-paid attorney, or federal judge may appoint attorney. 

2. Is there a constitutional right to an attorney?

Apply the Mathews test. 




	Mathews v. Eldridge Test

a. Private interest that will be affected by the government action,

b. Risk (probability) of an erroneous deprivation through procedures used & probable value, if any, of additional procedures, and

c. Government interest that would be impaired if additional procedures were given (including financial and administrative burden). 




HAMDI v. RUMSFELD
Facts
The AUMF authorized the President to “use all necessary and appropriate force against those nations, organizations, or person he determines planned, authorized, committed, or aided the terrorist attacks.” This case arises out of the detention of a man whom the government alleges took up arms with the Taliban during this conflict. Hamdi being detained based on Mobbs Declaration, which is the sole evidentiary support that the government has. It was created by Mobbs and contains information that he obtained from records and reports. 
Issue 
The legality of the government’s detention of a U.S. citizen on U.S. soil as an “enemy combatant” and to address the process that is constitutionally owed. 
Holding
Due process requires “enemy combatant” detainees be given, post deprivation: 
1. Notice of factual basis for enemy combatant classification at meaningful time & in meaningful manner.

2. Fair opportunity to rebut the government’s asserted factual basis, including right to counsel, “unquestionably.”

3. In front of neutral impartial decision maker. 

Due process does NOT require federal rules of procedure or evidence or traditional burdens of proof.

1. Hearsay is admissible.

2. Burden-shifting scheme (whereby once government makes an initial factual showing, then burden shifts to detainee to disprove) is acceptable. 

Rule

The Mathews test. 
Rationale
Applying the Mathews test:
1. Loss of physical liberty of potentially innocent person.
2. Probable truth-seeking value of additional procedures sought.

3. Government interests in incapacitating enemies, national security secrets, preserving resources for fighting war, but also “preserving commitment at home to principles for which we fight abroad.” 

The Mobbs Declaration was based entirely on hearsay and therefore could not be cross-examined; there is also no indication that the statements made from interviews were not the result of torture. These interviews were insufficient opportunity to be heard. 
Dissent
Scalia. “All or nothing approach” for wartime situations – either full criminal process or suspend writ of habeas corpus. 

LASSITER v. DEPARTMENT OF SOCIAL SERVICES
Facts
The DC found that Lassiter “has not contacted the Department of Social Services about her child since 1975, has not expressed any concern for his care and welfare, and has made no efforts to plan for his future” and thus had “willfully failed to maintain concern or responsibility for the welfare of the minor. The Court terminated Lassiter’s status as the child’s parent. At no time during the trial did she claim she was indigent. After the trial, she attained counsel on this status and appealed. 
Issue
Whether through due process a parent is entitled to attorney at state expense at a termination of parental rights proceeding.

Holding
The decision whether due process calls for the appointment of counsel for indigent parents in termination proceedings should be answered by the trial court on a case-by-case basis. The DC did not err in failing to provide counsel for Lassiter. 
Rule
The Mathews test. “We must balance these elements against each other, and then set their net weight in the scales against the presumption that there is a right to appointed counsel only where the indigent, if he is unsuccessful, may lose his personal freedom.”
Rationale
Applying the Mathews test:

1. Parent’s desire and right to “companionship, care, custody and management of his or her children” which the State seeks to end permanently. 
2. State has interest in welfare of child as well and also an accurate and just decision. Therefore, the State may share the indigent parent’s interest in the availability of appointed counsel. Though the State’s pecuniary interest is legitimate, it is hardly significant enough to overcome private interests as important as those here. 

3. The ultimate issues in a trial are not always simple and can combine to overwhelm an uncounselled parent. Therefore, very likely possibility of an erroneous decision.

However, here, the petition contained no criminal charges that required an attorney to understand, there was no expert witnesses to cross-examine and no troublesome points of law to discuss; the weight of the evidence that she had such little interest was sufficiently great that the presence of counsel could not have made a difference. 
Dissent
Fundamental flaw in majority’s reasoning is that hearsay should not have been admitted and would not have been admitted if there were counsel. Additionally, there could still have been use of an effective cross-examiner. We don’t know what an attorney would have done or if one were needed unless we give her one. 
Discussion
Ultimately, on a case-by-case basis by weighing the Mathews factors. Here, footnote mentioned that child had foster family willing to adopt immediately. 
TURNER v. ROGERS
Facts
Turner found in civil contempt at Family Court for failure to provide child welfare payments. Was questioned by the judge and presented evidence of an application for disability benefits. Was opposed by Rogers, who was also unrepresented. Turner was found in contempt although the judge made no finding on whether he had the ability to make child support payments when due. 
Issue
Whether through due process noncustodial parent has right to an attorney at state expense at a child support nonpayment civil contempt hearing, even though physical liberty is at stake. 

Holding
No right to a state-paid attorney where adversary custodial parent is not represented by an attorney, so long as “alternative procedures” ensure fair determination of whether noncustodial parent can pay (e.g., notice that ability to pay, opportunity to present and rebut evidence and court finding). 
Rule

The

Rationale
This case is sufficiently straightforward. The person opposing defendants in these cases are often the custodial parent who is also unrepresented by counsel. Requiring the State to provide counsel for the noncustodial parent could create an asymmetry of representation that would alter the proceeding and make it less fair overall. Finally, there is already an available set of “substitute procedural safeguards” for these proceedings which include (1) notice, (2) the use of a form to elicit relevant financial information, (3) and opportunity to be heard and respond and (4) an express finding by the court. 
Discussion
Ultimately, on a case-by-case basis by weighing the Mathews factors. Consider: fairness to child and to other parent, expense and delay costs to system. 
Dissent
“When fathers fail in their duty to pay child support, children suffer.”
TENNESSEE v. LANE

Facts
George Lane was a paraplegic who was called to court to address two misdemeanor criminal charges. All courtrooms were on the second floor. At the first hearing, he dragged himself up the stairs. At the second hearing, he refused to do so and was arrested and held in contempt of court. 

Holding
The right of access to the courts under the Due Process Clause is a fundamental right. Also, the Sixth Amendment right of confrontation applies, which gives the right to be present at all stages of the trial where his absence might frustrate the fairness of the proceedings. A state must afford to all individuals a meaningful opportunity to be heard in its courts. 
II. DUE PROCESS – IMMINENT HARM

a. Final Injunctions – permanent injunction or order awarding damages given after case is tried. Typically, appeals only occur after final injunctions are given. 
b. Provisional Relief/Interlocutory Orders – any order from the court prior to a final order. Judge can use evidence from a PI hearing as if it were at the trial. Ordered for the purpose of (a) securing the judgment from deprived and (b) preserving the status quo to stop or prevent injury. Typically, appeals are not allowed until after final injunctions. However, there are exceptions because:
1. Harm done can be irreparable. 

2. Provisional relief orders reveal exactly how the trial court is viewing the cause of action, so if there is an error it needs to be fixed immediately and before the finality of a trial.

3. As a practical matter, these orders lead to out of court settlements. 

c. Walker Supreme Court Majority: Even if a TRO/IP is unlawful, in order to deal with that you must challenge it by bringing an emergency appeal; you can’t just disobey. 

SNIADACH v. FAMILY FINANCE CORP.
Facts
Sniadach owed a bill for some eyeglasses. Her optometrist hired a collection agency. Court issued a preliminary order directing her employer to hold in escrow a part of her weekly wages so there would be a pool of money from which to pay a judgment against her. Sniadach never had a chance to contest the order before it was sent to her employer. 
Holding
Cannot allow a system where property is deprived and then you are heard. There needs to be additional procedures to minimize the risk of error.  

Rationale
 “The right to be heard has little reality or worth unless one is informed that the matter is pending, and can choose for himself whether to appear or default…a prejudgment garnishment may as a practical matter drive a wage-earning family to the wall.”
Discussion
Applying the Mathews test:

1. Individual interest: property being deprived, but less severe than Hamdi; doesn’t really affect the same way as being deprived of liberty or child; this would only be a temporary deprivation until her debt would be paid and she still can come to the court and contest (but the burden would be placed on her to prove); no bond posted, which increases the risk that the deprivation will be permanent.

2. Government interest: comparable interest in making sure wages aren’t taken away by mistake; interest in expeditious trials and saving resources.

3. Risk of error: court clerk doesn’t have any incentive other than sign the paper and give it back; clerk has no incentive to make sure justice is being done and making sure the right person is being deprived.
MITCHELL v. W.T. GRANT
Facts
Mitchell allegedly owed money on a stove, stereo, refrigerator, and washing machine when they were seized from him. A Florida statute (“replevin”) allowed a pretrial repossession of property in which both creditor and debtor had some interest. 
Holding
The statute was saved by provisions for the exercise of real judicial discretion in issuing prejudgment orders, the posting of a bond, and a quick postseizure hearing. 
Rationale
Distinguished from Sniadach: (1) bond was posted (goes to risk of error, deprivation more likely to be temporary), (2) judge makes the decision during a prompt postseizure hearing (automatic hearing, instead of having individual petition, temporary deprivation), (3) judicial discretion in issueing prejudgment hearings (also goes to risk of error, impartial party interested in serving justice). 
Discussion
Essentially, the majority found that it was possible for creditors’ remedies to pass constitutional muster. 

NORTH GEORGIA FINISHING, INC. v. DI-CHEM, INC.

Facts
A bank account was impounded and put totally beyond use during a pendency of the litigation on the alleged debt without notice or opportunity for an early hearing and without participation by a judicial officer. Additionally, the creditor posted no bond.  
Holding
Georgia’s prejudgment attachment statute is unconstitutional. 
PROVISIONAL RELIEF REQUIREMENTS
Substantive Requirements for TROs/PIs:

Applicant is likely to succeed on the merits of underlying claim.

Applicant is likely to suffer irreparable harm (“no adequate remedy at law”).

Harm to adverse party from injunction is outweighed by harm to applicant if no injunction (“balancing the equities”).

Public interest favors (or does not disfavor) the injunction. 

WINTER v. NATURAL RESOURCES DEFENSE COUNCIL
Facts
Navy prepares for war through integrated training exercises at sea including the use of MFA sonar to detect and track submarines. Plaintiffs complained that the sonar-training program harmed marine mammals. The record contains no evidence that marine mammals have been harmed. Navy’s EA concluded there would not be a significant impact on the environment. Plaintiffs sued the Navy seeking declaratory and injunctive relief. 
Procedure 
DC gave preliminary injunction. 9th said it was too broad and remanded to DC. DC provided 6 restrictions for the Navy. Navy appealed the last 2 restrictions. 9th upheld and established burden of “possibility of success.”

Issue
Whether the preliminary injunction was properly granted on the basis of a “possibility” that plaintiff will succeed. 
Holding
The requirements for a preliminary injunction require a finding of “likely” to succeed and a proper balancing of the equities and public interest. 
Rule

Substantive requirements test.  
Rationale
Supreme Court changed the standard from “possibility” to “likely to succeed.” Issuing a PI based on the possibility of irreparable injury is inconsistent with our characterization of injunctive relief as an extraordinary remedy. Also established that substantive requirements is an elements test and all four elements need to be met (does not negate the sliding factor aspect of it, but at the very least sets a minimum required for each “factor”).  The lower courts did not take into consideration public interest and balancing of equity and since plaintiff loses on these two elements, a preliminary injunction should not have been ordered because this is an elements test and no strength of the first two prongs can overcome this. 

STORMANS, INC. v. SELECKY
Facts
The Board adopted two rules by a unanimous vote. The first rule states that a pharmacist may be subject to professional discipline for destroying or refusing to return an unfilled lawful prescription, violating a patient’s privacy, or unlawfully discriminating against, or intimidating or harassing a patient. The second rule prohibits pharmacies from destroying or refusing to return an unfilled lawful prescription. The main drug at issue here is Plan B. Stormans, Inc. allege that the rules violate the equal protection and due process clauses of the Fourteenth Amendment and seek a permanent prohibition against enforcement of the new rules. 
Procedure
DC issued a preliminary injunction enjoining the enforcement against pharmacies and pharmacists pending a final trial. DC applied the “possibility” standard (decided pre-Winter).

Issue
Whether the DC abused its discretion by preliminarily enjoining the enforcement of new rules promulgated by the Board that require pharmacies to deliver lawfully prescribed FDA-approved medications and prohibit discrimination against patients on the ground that the rules violate free exercise of religion. 
Holding
DC applied the wrong standard, injunction was too broad, and abused discretionary powers by applying strict scrutiny to test the merits of the case.
Rule

Substantive requirements test. 
Rationale
(1) DC applied “possibility” of harm and success, needs to apply the Winter standard of “likely” to success/ “likely” to cause harm. (2) The injunction was too broad because it applied to all pharmacists and pharmacies, not just the applicants. (3) The DC’s test used for likelihood of success on the merits was the wrong First Amendment test by applying strict scrutiny when there needs to be a lower standard. On remand, the DC should consider:
a. Irreparable harm: there is irreparable harm because without the injunction they would be forced to forfeit their First Amendment rights; even though losing job might seem like a financial injury, you will also lose status and have emotional distress (goes beyond a financial loss).
b. Balancing the Equities: if the injunction was more narrowly tailored it wouldn’t have much effect because it would only apply to the applicants in this case; there are still other pharmacies nearby that could supply Plan B.
c. Public Interest: court should look to legislation/regulators interest as they were putting this in place, use this for guidance on public interest.
Procedural Requirements for TROs/PIs:

Rule 65(a) PI
(1) Must give notice AND

(2) Can consolidate with trial for hearing. 

Rule 65(b) TRO ex parte (without notice)

 (1)(A) Specific facts that show immediate and irreparable loss, injury, damage if wait for adverse party to be heard, AND

(1)(B) Attorney must certify in writing efforts, if any, to give notice or why notice should not be required

Content includes: why injury is irreparable, why no notice, when it expires, date and time, etc. 

Rule 65(c) TRO & PI applicant must provide security/bond to compensate for damages caused by wrongful TRO/PI (may be set at nominal or even $0).

Rule 65(d) TRO, PI and Final Injunctions must (1) set forth reasons for its issuance, (2) include acts restrained in reasonable detail (as narrowly as possible), and (3) only binds parties, their officers, agents, servants, employees, attorneys, and persons in concert with them who receive actual notice. 
Local Rule 65-1 application, proposed TRO, and “proposed order to show cause why a PI should not issue” (proposed order that notice to the restrained party to come to the court and show why judge should not order a TRO should not issue.
III. PERSONAL JURISDICTION
	Raising Argument that Court Lacks Personal Jurisdiction over Defendant

Burden of Proof

a. Specific Personal Jurisdiction – Plaintiff bears burden of showing purposeful availment & nexus, Defendant then must show unreasonableness.

b. General Personal Jurisdiction – Plaintiff bears burden of showing forum is Defendant’s home or virtual home. 

Document Names

a. California Court – Motion to Quash summons to challenge personal jurisdiction. Must immediately ask appellate court for a write of mandate.

b. Federal Court – File Rule 12 Motion to Dismiss (must be first substantive filing). You can appeal after final judgment in case OR ask for special permission to file interlocutory appeal. 

Direct Attack

a. To raise personal jurisdiction as a defense to prevent judgment in first action.

b. If defendant appears in the action, Rule 12 says you must raise personal jurisdiction defense in the first substantive filing with court or this argument is waived and cannot be raised later in a collateral attack.

Collateral Attack

a. To challenge default judgment as void because first court lacked jurisdiction by:

1. Rule 60(b)(4) motion filed in first case after default judgment; OR

2. Opposing enforcement of default judgment; OR

3. Filing a new lawsuit that challenges default judgment (i.e. Neff v. Pennoyer). 

b. On collateral attack, can ONLY raise argument that judgment is void, not that the decision is wrong on its merits. 

c. Can attack collaterally if you didn’t appear at the first hearing.




TERRITORIAL JURISDICTION: FORMALISM
a. In rem – jurisdiction over property (res) to determine ownership and control rights over res as to all the world (title, forfeiture, condemnation). Lawsuit is only against property, not the person.
b. In personam – “personal jurisdiction” over defendant’s body and all defendant’s current and future property; can only make defendant pay property over which court has jurisdiction, but can file action to enforce judgment in jurisdiction where defendant’s property is located using Full Faith and Credit. Judgment is executed against future property and assets. 
PENNOYER v. NEFF

Facts

Neff applied for patent on his land in Oregon. In obtaining this patent, Neff sought the legal expertise of J. H. Mitchell. Mitchell filed suit against Neff in Oregon seeking attorney fees plus costs. According to Oregon statute, Neff could be served by publication, even though Neff was living in California. Notice was published for six weeks. Mitchell’s affidavit asserted that Neff owned property in Oregon, but he did not attach the property at that time. Neff did not actually own the property at the time judgment was entered. Default judgment was entered against Neff. Mitchell had an immediate right to execute on the judgment, but he waited to seek a writ of execution (to post property when brining in rem action, so he could wait for the arrival of Neff’s land patent; writ is asking the court to seize property and exercise jurisdiction over the property). To secure execution he had to obtain a write of execution and post and publish notice for four weeks. All steps were taken and the property was sold at auction to Mitchell.
Procedure
The lower court found that Mitchell’s affidavit describing his efforts to notify Neff failed to meet statutory requirements. Default judgment was void because it was entered by a court without jurisdiction.
Holding
U.S. Supreme Court held that Mitchell had failed to attach the property before filing suit. Judgment entered without jurisdiction was unenforceable even by the state that rendered it and even on property within the state’s borders.


Rule

The authority of every tribunal is necessarily restricted by the territorial limits of the State in which it is established. Every State possesses exclusive jurisdiction and sovereignty over persons and property within its territory. 
Discussion
Doctrine of territorial formalism. Decides that due process requires territorial AND personal jurisdiction. Limits the power of each state to its own sphere, yet each must respect other states’ judgments (“Full Faith and Credit”). Holds that the 14th amendment restricts power of state courts to: their own citizens, persons physically present (served/tagged) in state, property physically present (AND attached) in state and others who voluntarily submit to that state’s jurisdiction. 


The execution of the judgment is what is problematic because it can only act on the property once it is put within the court’s jurisdiction. It wasn’t about who owned the property, but it was whether that property can be taken to satisfy the other judgment and the state would have to first either seize or post that property. 
MODERN CONCEPTION: MINIMUM CONTACTS
	International Shoe Contacts and Nexus Relationship
Specific Personal Jurisdiction: Defendant is subject to personal jurisdiction as to the cause of action because related to forum contacts.

McGee – one contact formed by defendant with state (sale of insurance policy to resident) is enough for specific personal jurisdiction because ongoing, substantial and directly related to cause of action.

Hanson v. Denkla – where plaintiff is a trust beneficiary who moves after establishment trust, personal jurisdiction does not move with her to new state.

General Personal Jurisdiction: Defendant’s contacts are so continuous, systematic and substantial as to subject Defendant to personal jurisdiction as to the cause of action unrelated to those contacts. 

Perkins – temporary location of company is enough for general personal jurisdiction.




INTERNATIONAL SHOE CO. v. WASHINGTON

Facts
International Shoe is a Delaware corporation who has its principal place of business in Missouri. Appellant has no office in WA and makes no contracts either for sale or purchase of merchandise there. Appellant employed 11-13 salesmen under direct supervision an control of sales managers in Missouri. They lived in WA and they were compensated by commissions. Appellant supplies its salesmen with samples of shoes, but only one to display. On occasion they rent sample rooms for exhibiting samples. No salesman has authority to enter into contracts. Salesmen transmit orders to Missouri and when accepted, orders are shipped f.o.b. (once the shoes were in the state, International Shoe no longer had ownership over them).
Procedure
Supreme Court of Washington held that the regular and systematic solicitation of orders by appellant’s salesmen resulted in a continuous flow of appellant’s product and was sufficient to constitute doing business in the state. 
Issue
Whether the State of Washington has jurisdiction over International Shoe Co. to recover unpaid contributions to the state unemployment compensation fund. 
Holding
Appellant’s activities were systematic and continuous. Appellant received the benefits and protection of the laws of the state. Its operations establish sufficient contacts or ties with the state of the forum to make it reasonable and just to permit the state to enforce the obligations which appellant has incurred there. 
Rule
Due process requires that in order to have personal jurisdiction over a defendant, if he is not present within the territory of the forum, he must have certain minimum contacts with it such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.”
Rationale
A corporation’s “presence” within a forum can be manifested only by activities carried on in its behalf by those who are authorized to act for it. “Presence” has never been doubted when the activities of the corporation are continuous and systematic, but also give rise to the liabilities sued on. The casual presences of the corporate agent are not enough to subject it to suit on causes of action unconnected with the activities there. Whether due process is satisfied must depend rather upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure. To the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state. 
Discussion
This case takes into consideration the modern relationships among the defendant, the forum, the litigation and fairness. 
Rule 4(h) Service Upon Corporation, Partnership or Association “any other agent authorized by appointment or by law to receive service of process.” 
	Fed. R. Civ. P. 4(k) Territorial Limits of Service

(1)(A) Serving a summons establishes personal jurisdiction if defendant is subject to a court of general jurisdiction in the state where the district court is located.

(1)(B) Can serve a party who joined under Rule 14 or 19 so long as served within a judicial district of the US and not more than 100 miles from where summons issued.

(1)(C) Federal statute (may allow nationwide service of process).

(2) Federal Question Claims – serving a summons establishes personal jurisdiction if (A) the defendant is not subject to general personal jurisdiction in any state’s courts and (B) exercising personal jurisdiction is consistent with Constitution (contacts with entire US must meet due process).

Note: Must also look to state long-arm statutes in addition to Rule 4 because some states place limits narrower than constitutional limits, whereas others (CA) extend to full reach of Constitution.




SPECIFIC PERSONAL JURISDICTION
	(products liability and negligence)
1. Sufficient contacts by which defendant purposefully availed itself to forum or sufficient contacts that defendant purposefully directed at forum (Kennedy 4 OR Breyer/Alito)

2. Nexus between those purposeful contacts and cause of action.

3. Reasonableness factors: 

a. Burden on defendant.

b. Forum state’s interest in adjudicating dispute.

c. Plaintiff’s interest in convenient and effective relief.

d. Interstate interest in efficiency.

e. Interstate interest in substantive social policies. 




“Purposeful Availment”

WW VOLKSWAGEN

Holding
Defendant’s contacts with forum must be purposeful. Consumer buys a car from defendant in another state and drives it to the forum. Car is not a purposeful contact of the defendant with the forum. Defendant placing goods into the stream of commerce with the expectation that they will be purchased by consumers within the forum state may indicate purposeful availment. No personal jurisdiction.

ASAHI

Holding
Exercising personal jurisdiction over defendant must not be unreasonable. Foreign plaintiff sues foreign defendant about indemnity for liability for accident that happened in forum. Burden on defendant is high, interest of state is low, interest of plaintiff in having suit heard in the US is low, foreign relations counsels against exercising personal jurisdiction. No personal jurisdiction.
J. MCINTYRE MACHINERY, LTD. V. NICASTRO

Facts
This case arises from a products liability suit filed in New Jersey. Nicastro injured his hand while using a metal-shearing machine manufactured by J. McIntyre Machinery, Ltd. Accident in NJ, but machine was manufactured in England, where J. McIntyre is incorporated and operates. The company at no time either marketed goods in the State or shipped them there. Independent company sold the machines in the United States. J. McIntyre officials went to annual conventions in the U.S., but never in NJ. No more than four machines ended up in NJ. 
Procedure
Supreme Court of New Jersey held that New Jersey’s courts can exercise jurisdiction over a foreign manufacturer of a product so long as the manufacturer “knows or reasonably should know that its products are distributed through a nationwide distribution system that might lead to those products being sold in any of the fifty states.” The Supreme Court of New Jersey used the “stream of commerce” doctrine. 
Issue
Is the sale of a finished product through a distributor considered purposeful availment?

Rule
The exercise of judicial power is not lawful unless the defendant “purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.” 
Kennedy 4
No, defendant itself must also “target” or “seek to serve” the specific forum. Availment requires action/physicality, not mere knowledge or hope. Defendant should be able to protect itself from suit in the forum (i.e. through use of a distributor). 
· The defendant’s transmission of goods permits the exercise of jurisdiction only where the defendant can be said to have targeted the forum. It is not enough that the defendant might have predicted that its goods will reach the forum state. 

· Here, there may be an intent to serve the U.S. market, but there is no purposeful availment towards the New Jersey market in particular. 
Breyer 2
Sometimes, to meet the purposeful availment prong, defendant must either: (a) meet Kennedy 4 targeting with physicality test OR (b) have sufficient quantity of contacts/volume sales. Concern for small businesses (but only big businesses use distributors…?)
Ginsburg 3
Yes, targeting the U.S. is targeting each and every state for sales, and sale through a distributor is forum targeting. The forum where injury occurred is the best forum (because witnesses/evidence is there, state interest in protecting those within its borders, burden on plaintiff versus defendant).  

· The relationship among the defendant, the forum, and the litigation determines whether due process permits the exercise of personal jurisdiction. 
BOSCHETTO v. HANSING
Facts
Boschetto is a CA resident who won the bid for a Ford Galaxie. Boschetto arranged for the car to be shipped from Wisconsin to CA, but upon arrival it failed to meet his expectations or the advertised descriptions. 
Procedure
The district court found that the lone relevant contact with CA, an eBay sale, was insufficient to establish jurisdiction over any of the defendants. eBay acted not as a ‘distribution center’ but rather as a virtual forum for the exchange of goods. 
Issue
Whether the sale of an item via eBay provides sufficient “minimum contacts” to support personal jurisdiction over a nonresident defendant in the buyer’s forum state. 

Holding
A one-time contract for the sale of a good does not provide sufficient “minimum contacts” to establish jurisdiction over a nonresident defendant in the forum state. 
Rule
Defendant must have at least ‘minimum contacts’ with the relevant forum so personal jurisdiction does not offend traditional notions of fair play and substantial justice. Need purposeful availment, nexus and reasonableness. 
Rationale
The formation of a contract with a nonresident defendant is not, standing alone, sufficient to create jurisdiction. The lone transaction here for the sale of a single item does not show that defendants purposefully availed themselves of the privileges of doing business in CA. 

Distinguished from Cybersell, Inc. v. Cybersell, Inc. – 


The internet site actually belonged to and was operated by the defendant, which allowed the defendant to maintain some ongoing contact with the forum state. Here, the eBay listing was not part of broader e-commerce activity, but rather the listing was closed once the item was sold thereby extinguishing contact for the transaction. 
Discussion
“Power sellers” on eBay do have enough contacts? Three sales in forum enough? More substantial, continuous type of single contract could be enough? 
Intentional Torts

	1. Purposefully directed contacts: 

(a) intentional act

(b) expressly aimed at forum &

(c) causing harm defendant would expect in forum

2. Nexus 

3. Reasonableness 



KEETON v. HUSTLER MAGAZINE, INC. 
Facts
Keeton was a NY resident who sued Hustler, an Ohio corporation headquartered in California, for libel in U.S. District Court in New Hampshire. She initiated the action in NH because the statute of limitations for libel claims is longer than in most other states. The only connection between the forum state and Hustler was the monthly sale of 10,000 to 15,000 copies of magazines there. 
Procedure
Both the district court and court of appeals dismissed Keeton’s complaint. Lack of contacts rendered the State’s interest “too attenuated” for an assertion of personal jurisdiction. 

Holding
Hustler’s regular circulation of magazines in the forum State is sufficient to support an assertion of jurisdiction since regularly monthly sales cannot be characterized as random, isolated, or fortuitous. 

Rationale
The State still had an interest in employing its libel laws to discourage the deception of its citizens. State also had an interest in abiding by the “single publication rule,” which preserves judicial resources nationwide by prohibiting multiple libel actions against the same defendant in different states. 

Discussion
Intentional tort.
CALDER v. JONES

Facts
Jones sued the editor of the National Enquirer and a writer in CA for libel. Jones lives in CA, the editor and writer live in Florida. 
Holding
The editor and writer reasonably should have anticipated that litigation might be initiated in the home state of a libel plaintiff. 
Rationale
Where the plaintiff resides can be relevant to minimum contacts analysis in some cases. This was an intentional tort that involves a particular target and the injury would be felt primarily where the plaintiff lives. Also, more issues of the magazine are sold in CA than in any other state. Publication is an element of defamation, so the tort occurs where the readers are located. 
Discussion
Intentional tort.
WALDEN v. FIORE

Facts
Couple filed civil rights suit in Nevada federal court against a DEA agent who seized $97,000 in cash from them when they changed flights in Atlanta, GA. Agent filed a probable cause affidavit to support a forfeiture proceeding against the two even though their attorney had submitted proper documentation to establish the legitimacy of funds. 
Procedure
District court granted DEA officer Walden’s motion to dismiss for want of personal jurisdiction. Ninth Circuit reversed saying that Walden expressly aimed his submission of the allegedly false affidavit at Nevada by submitting it with knowledge that it would affect persons with a significant connection to Nevada. 

Holding
Supreme Court emphasized that the plaintiff cannot be the only link between the defendant and the forum. Rather, it is the defendant’s conduct that must form the necessary connection with the forum state. The proper inquiry is not where the plaintiff experiences a particular injury or effect, but whether the defendant’s conduct connects him to the forum in a meaningful way. 

Discussion
Foreseeability of victims harmed in Nevada (where they live) is not enough. The victims were the ones who made contact with Nevada, not the defendant. Pretends Calder is basing personal jurisdiction only on where published/readers, not where the plaintiff/victim is. 
LUXUL v. NECTARLUX

Facts
Luxul is a California corporation, NectarLux is a New York LLC, JKeeney Consulting is a Florida corporation, with principal place of business in  Pennsylvania, Keeney is resident of Pennsylvania. Luxul entered into a written agreement with NectarLux, which would be the exclusive and independent representative for the sale of Luxul products. NectarLux was obligated to make good faith efforts and agreed that Luxul was the owner of all right, title and interest in the confidential information. Luxul found a documents containing confidential information on JKeeney and Keeney LinkedIn profiles. 
Rule
California’s long-arm statute allows a court of this state to exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United State. Defendant must have “certain minimum contacts” so the suit does not offend ‘traditional notions of fair play and substantial justice.’ Defendant should reasonably anticipate being haled into court there (specific personal jurisdiction test). 
Purposeful availment or purposeful direction. Here, purposeful direction: (1) committed an intentional act, (2) expressly aimed at the forum state, (3) causing harm that the defendant knows is likely to be suffered in the forum state. 

Rationale
Purposeful direction: Defendants committed an intentional act when they used Plaintiff’s copyrighted works on their LinkedIn profiles. Individualized targeting satisfied expressly aimed requirement. Willful copyright infringement targeted at Plaintiff. Caused harm because they took business away from potential customers by asserting Plaintiff had extensive legal problems. Had actual knowledge of Plaintiff’s interests.

Nexus*: “But for” requirement, and but for Defendant’s actions, Plaintiff would not have been injured in California. 


Reasonableness: Defendants offer no argument as to why personal jurisdiction would be unreasonable. 


*incorrect nexus test
“Nexus”
VONS v. SEABEST FOODS, INC.

Issue
What is the relevant test to determine the “relatedness” requirement for specific personal jurisdiction?

Holding
As long as the claim bears a “substantial connection” to the nonresident’s forum contacts, the exercise of specific personal jurisdiction is appropriate. 

Rationale
Cornelison – “As the relationship of the defendant with the state grows more tenuous, fairness is assured by limiting the circumstances under which the plaintiff can compel him to appear and defend. 


Rejects proximate cause – To require this would require the injury arise out of the forum contacts in the strictest sense (even though International Shoe said “arise out of or are connected with”). This would prohibit the exercise of specific jurisdiction in most contract actions because the contractual relationship cannot be said to cause a party to fail to live up to the terms of the contract. Also, it would be inconsistent with the fairness rationale underlying the specific jurisdiction doctrine and would shield nonresidents who take advantage of forum benefits from the duty to answer related claims. This is obviously erroneous because the foreseeability that is critical is not the particular injury, but rather that the defendant’s conduct and connection are such that he should reasonably expect to be haled there.


Rejects but for – This test is too lax and theoretically may include any historical cause of the plaintiff’s injuries permitting a virtually unlimited exercise of jurisdiction. It also fails to concentrate on the central issue, which is whether it is fair to subject the defendant to jurisdiction in the forum. 

Discussion
This case sets up a sliding scale test between the strength of defendant’s contacts with the state and the strength of those contacts with the plaintiff’s claim. 

CORNELISON

Facts
CA resident sued a Nebraska defendant in CA for wrongful death arising out of an accident in Nevada. Defendant was engaged in business of hauling goods by truck and made fairly frequent deliveries in CA. The accident occurred while en route to CA. 

Holding
There is a substantial nexus between plaintiff’s cause of action and defendant’s activities in CA.
SNOWNEY v. HARRAH’S ENTERTAINMENT, INC.

Facts
Plaintiff is a CA resident that sued a group of Nevada hotels (Harrah’s) in CA. Defendants were incorporated in either Nevada or Delaware, principal place of business is in Nevada. No bank accounts or business or employees in CA. But, they advertised extensively to CA residents, had a joint marketing agreement with airlines that served LA and SF, provided specific driving directions from CA to hotels in Nevada, interactive Web site encouraged reservations through a toll-free phone number, regularly sent mailings to CA residents. 

Procedure
Trial court granted motion to quash for lack of PJ. Court of appeal reversed and concluded that defendants had sufficient contacts with CA to justify the exercise of specific jurisdiction. 
Issue
Whether CA courts may exercise personal jurisdiction over Harrah’s, a group of Nevada hotels. 
Holding
Defendants are subject to specific personal jurisdiction in CA. 
Rule
Constitutional requirement of “minimum contacts” so exercise of jurisdiction does not violate “traditional notions of fair play and substantial justice.”
Rationale
Purposeful availment: Defendant’s website is interactive and specifically targets residents of CA by touting the closeness of hotels and providing driving directions from CA. Defendant’s have purposefully derived a benefit from their Internet activities in CA and have established a substantial connection with CA through their website. As such, they have purposefully availed themselves to CA. Aside from the website, they also advertise extensively. As a result of all of this, defendants obtained a significant percentage of their patrons from CA. 

Relatedness/nexus: “Substantial connection” test, as adopted in Vons. Plaintiff’s causes of action are premised on alleged omissions during defendants’ consummation of transactions with CA residents and in their CA advertisements. Given, the intensity of defendants’ activities, there is little difficulty in finding a substantial connection. The fact that defendants’ contacts do not directly arise out of plaintiff’s specific transaction is immaterial (we are looking at contacts with forum not plaintiff). Still could reasonably expect to be haled in CA. 


Reasonableness: Defendants do not contend the exercise of jurisdiction would be unfair or unreasonable. 
GREENWELL v. AUTO-OWNERS INSURANCE CO.

Facts
CA resident owned an apartment building in AK that was insured by a Michigan insurance company under a policy obtained in AK. The policy included commercial property coverage for the AK apartment building and a commercial general liability coverage for the owner’s business (covered entire U.S.), which he operated out of CA. Insurer does no business in CA. Owner sued insurer for payment from fires that occurred at the AK building. Owner sued insurer in a CA state court for breach of contract. 
Procedure
Trial court concluded Greenwell had not met burden of establishing minimum contacts. 

Issue
Whether the insurer have sufficient minimum contacts with CA to allow the state court to exercise personal jurisdiction over the company in this school.
Rule
Specific personal jurisdiction test: (1) purposefully availed, (2) related to or arise out of, (3) fair play and substantial justice. 

Rationale
The underlying rationale for purposeful availment is that ‘it is fair to subject defendants to specific jurisdiction, because their forum activities should put them on notice that they will be subject to litigation in the forum.’

The policy the company issued to Greenwell covered certain potential risks and losses that could have occurred, and damages that could have been imposed on Greenwell, in California, and under the general commercial liability coverage, Auto-Owners assumed a duty to defend Greenwell against suits that could have been filed in CA seeking those damages. Auto-Owners had reason to know that it might be subject to litigation in CA based on the obligations it undertook to Greenwell in the insurance contract. 

Must examine the nature and scope of Auto-Owners’ contacts with CA to determine the intensity.
So far as defendant was aware, the only building Greenwell owned and thus the sole object of his business was the apartment building in AK. The vast majority of the insurance premium was for the apartment building in AK (28:1 ratio). The small portion of the insurance premium for the other coverage was not attributable solely to CA, but served to cover throughout the nation. The contacts were sufficient to put the insurer on notice, but not extensive enough because Greenwell’s lawsuit does not arise out of any of the risks, losses, damages covered by the policy that could have occurred in CA.

FIBRELITE HYPO

Facts
Residents of Nevada brought suit in Nevada federal district court against FibreLite, a CA company. Claimed FibreLite caused respiratory diseases and complications through its emissions. FibreLite blames any emissions on FreshAir, manufacturer of the filter, and PurePuff, the assembler and installer of the filtration systems. FibreLite sells no products in Nevada. Has no offices there and has no employees. All products sold in CA and all marketing is in CA. 

Analysis
1. Rule 4k(1)(A) - subject to personal jurisdiction of Nevada state courts

2. Nevada long-arm statute - assume same as CA's
3. Constitutional requirements for personal jurisdiction 

General personal jurisdiction – cannot be proven for PurePuff or FreshAir
Specific personal jurisdiction – PurePuff 
· Sufficient contacts - purposeful availment to forum

· They have an office in Nevada, they sale many of their products there, benefiting from Nevada, would be within their rights to bring suit in Nevada

· Similar to Volkswagen, just sold this one smoke stack to CA seems strange to hold them to liability in Nevada based on injury in CA

· Nexus - connection between contacts and cause of action using sliding scale to evaluate the strength
· Filtration system is in CA, substantial quantity of contacts, strength between contacts and cause of action is weak

· Similar to Greenwell because they have connections in Nevada (as they had connections in CA). Here, the cause of actions are related to CA (as there the cause of actions were in AK). Therefore, too weak.

· More like Cornelison because they have constant connections  and even though out of state it is still connected to activities because similar to activities in CA.

· Different from Cornelison because he was on his way to CA at the time, whereas here the sales are separate between CA and NV. 

· Reasonableness 

· Reasonable to hail them to Nevada because burden is slight on defendants

· Forum state's interest - don't want their people to be unhealthy

· Plaintiff's interest in convenient and effective relief - most are close to Nevada

· Efficiency - fair amount of evidence in Nevada

EXPANSION OF GENERAL PERSONAL JURISDICTION
SHAFFER v. HEITNER
Facts
Heitner (π) is a nonresident of Delaware and owner of one share of stock in Greyhound Corp., a business incorporated in Delaware with principal place of business in AZ. He filed a shareholder’s derivative suit in Delaware, in which he named defendants as Greyhound, former officers, directors alleging violations of duties. Simultaneously, π filed a motion for an order of sequestration of the Delaware property of the the defendants (stock certificates). 
Procedure
Defendants whose property was seized moved to quash service of process and vacate the sequestration order. The Court of Chancery rejected argument based on ‘sufficient contacts’ with Delaware. Delaware Supreme Court affirmed. 

Issue
Whether International Shoe’s minimum contacts test applies to in personam AND in rem actions, or whether a sequestered property located in the forum is sufficient to establish jurisdiction.

Holding
All assertions of state-court jurisdiction must be evaluated according to the standards set for in International Shoe. Therefore, a nonresident who is served within the form cannot be amenable to process there unless she has minimum contacts with the state. 
Rationale
Property cannot be subjected to a court’s judgment unless reasonable and appropriate efforts have been made to give the property owners actual notice of the action because an adverse judgment in rem directly affects the property owner by divesting him of his rights in the property before the court. 
Jurisdiction over many types of in rem actions would not be affected by requiring the Shoe standard: when claims to property itself are source of underlying controversy, suits for injury suffered on the land and cause of action related to rights and duties of property owner.
However, jurisdiction over quasi in rem actions would be changed significantly because these are cases where the property is completely unrelated to the plaintiff’s cause of action. But the only argument against applying Shoe here is that we don’t want to allow a wrongdoer to avoid payment by the expedient removal of his assets to a place where he is not subject to an in personam suit. But we cannot create jurisdiction just because he is attempting to avoid his obligations. 

BURNHAM v. SUPERIOR COURT
Facts
Mrs. Burnham brought suit for divorce in CA. Mr. Burnham was a resident of NJ. Petitioner Mr. Burnham visited southern CA on business after which he went to visit his children. Upon returning the child, petitioner was served with a CA summons. Petitioner made a special appearance moving to quash the service of process on ground of lack of personal jurisdiction because his contacts were only a few short visits for purposes of business and visiting children.
Procedure
Superior Court denied motion. Court of Appeal denied mandamus relief, rejecting that he lacked minimum contacts with state. It was enough that the defendant was present in the forum state and personally served with process. 
Issue
Whether due process requires a similar connection between the litigation and the defendant’s contacts with the State in cases where the defendant is physically present in the State at the time process is served upon him.
Holding
Physically tagging a defendant in the forum is enough to establish personal jurisdiction.
Scalia 3
No jurisdiction has abandoned in-state service as a basis for jurisdiction. Nothing in Shoe suggests that a defendant’s presence in the forum is no longer sufficient. Jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard for “traditional notions of fair play and substantial justice.” That standard was developed by analogy to “physical presence.” 
White 
There has been no showing here or elsewhere that as a general proposition the rule is so arbitrary and lacking in common sense in so many instances that it should be held violative of due process in every case. It would, however, operate unfairly as applied where presence in the forum was not intentional. 

Brennan 4
Suggests an “independent inquiry into the fairness of the prevailing in-state service rule.” All rules of jurisdiction must satisfy contemporary notions of due process. The minimum contacts analysis (reasonableness and fairness) represents a far more sensible construct for the exercise of state-court jurisdiction. By visiting the forum state, a transient defendant actually avails himself of significant benefits provided by the state. That the defendant has already journeyed at least once before to the forum is an indication that suit in the forum likely would not be prohibitively inconvenient. 
Stevens
Concerned about the opinion’s unnecessarily broad reach. 
Discussion
Absent a defendant, you may still establish jurisdiction through minimum contacts.

Brennan ultimately does an analysis into whether tagging someone who is physically present satisfies the minimum contacts test and concludes that it is reasonable and there is (weak) purposeful availment (because Mr. Burnham was only in CA for three days). 

Policy
Even if the reasoning isn’t good, this ultimately leads to efficiency and interstate sovereignty. Also, the children and mother are in CA, and we should be most worried about the children in these proceedings.
JUST PASSING THROUGH HYPO

Facts
Hearing aid customer defaulted on payments for product. Company served defendant while on a layover in Phoenix. Defendant lives in California. 

Defendant
Presence was not intentional, only flight there
Not reasonable to make her come all the way to AZ to defend herself; purposeful availment really weak; she wasn't reaching out to Intact Hearing in AZ

Not precedented in history to have contacts in a state with layover. 

Policy: wanting people to be able to attend their family's funerals

Plaintiff
She signed up for a year long relationship where she were to regularly and systematically make payments

The entire cause of action arises from the very relationship she has with the forum.
She could benefit from the state of AZ that protects consumers from "fraud" 

She was the one who ordered, she solicited business

GENERAL PERSONAL JURISDICTION
	CORPORATION

Where “at home”

Domiciled: where incorporated & principal place of business

Possibly elsewhere in exceptional circumstances

PERSON

Where domiciled

Unclear whether can have sufficient contacts elsewhere

Where served (so long as defendant is intentionally in the forum)

PARTNERSHIP/LLC

Subject to general personal jurisdiction where partners are subject to general personal jurisdiction




GOODYEAR v. DUNLOP

Facts
Passengers on a bus from North Carolina suffered fatal injuries as a result of tire defects. Goodyear USA and other Goodyear subsidiaries were named as defendants in a wrongful death suit filed in North Carolina. Goodyear USA does not contest personal jurisdiction, but the remaining subsidiaries do on the basis that they have no place of business, employees or bank accounts in NC, they are not registered to do business in the state, they do not solicit business in NC. However, a small percentage of tires were distributed in North Carolina, and many are custom ordered. 
Procedure
The trial court denied the motion to dismiss for want of personal jurisdiction. The court of appeals affirmed on the basis that defendant must have “continuous and systematic contacts” and that threshold was crossed when petitioners places their tires in the stream of interstate commerce in NC. 
Issue
Whether foreign subsidiaries are amenable to suit in state court on claims unrelated to any activity of the subsidiaries in the forum state.
Holding
Continuous and systematic conduct of a nonresident corporation are not sufficient here to establish personal jurisdiction from a claim not arising out of that conduct. 
Rationale
Shoe does allow for personal jurisdiction to be established by “certain minimum contacts” so long as it does not offend “traditional notions of fair play and substantial justice.” Shoe essentially distinguished between a corporation having continuous and systematic activity that gives rise to the claim (yes, specific personal jurisdiction) and a single or few contacts that do not give rise to the claim (no specific personal jurisdiction). It also mentioned cases where corporations had continuous and substantial operations within a state that justify suit against it arising from dealings entirely distinct from those activities (yes, general personal jurisdiction). Therefore, a corporation’s “continuous and systematic” activity of some sorts is not enough to support the demand that the corporation be amenable to suits unrelated to that activity. Mere purchases made in the forum even if occurring at regular intervals are not enough to warrant a state’s assertion of general jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions. Petitioners are in no sense at home in NC. 
DAIMLER v. BAUMAN

Facts
22 Argentine residents filed a complaint in the federal court in CA against Daimler, a German company that manufactures Mercedes-Benz vehicles. Jurisdiction was predicated on the CA contacts of MBUSA, a subsidiary of Daimler that is incorporated in Delaware and a principal place of business in NJ. MBUSA is the exclusive importer and distributor of Daimler in the U.S. MBUSA has multiple CA-based facilities, is the largest supplier of luxury vehicles to the CA market, over 10% of all sales take place in CA and accounts for 2.4% of Daimler’s worldwide sales. 
Procedure
District court granted Daimler’s motion to dismiss. Ninth Circuit affirmed at first, but then withdrew and reversed. 
Issue
Whether the Due Process Clause of the Fourteenth Amendment precludes the District Court from exercising jurisdiction over Daimler in this case, given the absence of any CA connection to the atrocities, perpetrators, or victims in the complaint. 
Holding
CA does not have general jurisdiction over Daimler because it cannot be considered “at home” in CA. 
Rule
Whether that corporation’s affiliations with the State are so continuous and systematic as to render it essentially at home in the forum. 
Ginsburg
Helicopteros held mere purchases, even if occurring at regular intervals, are not enough to warrant a state’s assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions.

Goodyear held that although placement of a product into the stream of commerce “may bolster an affiliation germane to specific jurisdiction, such contacts do not warrant a determination that, based on those ties, the forum has general jurisdiction over a defendant.”
Specific jurisdiction has been cut loose from Pennoyer’s sway, but we have declined to stretch general jurisdiction beyond limits traditionally recognized (i.e. place of incorporation and principal place of business. 

International Shoe used “continuous and systematic” to describe specific jurisdiction. It described general jurisdiction as instances in which the continuous corporate operations are so substantial and of such nature as to justify suit on causes arising from dealings entirely unrelated. 

Additionally, there are international relations considerations because expansion of general jurisdiction may impede negotiations of agreements on the reciprocal recognition and enforcement of judgments.
Sotomayor
Majority decides not that Daimler’s contacts with CA are too few, but that its contacts with other forums are too many. Whether the defendant has contacts elsewhere is immaterial. The degree to which a company intentionally benefits from a forum depends on its interactions with that state, not its interactions elsewhere. “At home” to signify that in order for a nonresident defendant to be subject to general jurisdiction, its continuous and substantial contacts with a forum must be akin to those of a local enterprise that actually is “at home” in that state. Majority, however, says “at home” requires a comparison between a defendant’s in-state and out-of-state contacts. This requires future courts to be looking at contacts with all states, not just the forum in question. 

Would decide this case under the reasonableness prong without foreclosing future consideration of whether that prong should be limited to the specific jurisdiction context. Majority’s rule defines due process clause so narrowly and arbitrarily and shifts the risk of loss from multinational corporations to the individuals harmed by their actions. 
Discussion
Sotomayor: (1) claims this test that the majority has laid out will not increase predictability or clarity in the law (not true…eliminating reasonableness prong, can now just look at where company was incorporated) AND (2) rejects "continuous and systematic" contacts/proportionality test of majority while suggesting Shoe was trying to adopt a "reciprocal fairness" test (invoking benefits and protections of a State).
	“Federal courts ordinarily follow state law in determining the bounds of their jurisdiction over persons. See Fed. Rule Civ. Proc. 4(k)(1)(A) (service of process is effective to establish personal jurisdiction over a defendant “who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located”). Under California’s long-arm statute, California state courts may exercise personal jurisdiction “on any basis not inconsistent with the Constitution of this state or of the United States.” Cal. Civ. Proc. Code Ann. § 410.10 (West 2004). California’s long-arm statute allows the exercise of personal jurisdiction to the full extent permissible under the U.S. Constitution.”




WAIVING PERSONAL JURISDICTION
	Limits on waiver: (a) fundamental unfairness, (b) extreme inconvenience, (c) essentially a local dispute




CARNIVAL CRUISE LINES v. SHUTE
Facts
The Shutes, residents of Washington, purchased cruise tickets for a Carnival cruise. Carnival has its headquarters in Miami, FL. On the ticket was a forum selection clause requiring all litigation to be in Florida. 
Procedure
The Court of Appeals concluded the forum clause should not be enforced because it was not freely bargained for and the Shutes are physically and financially incapable of pursuing this litigation in FL.
Issue

Whether forum selection clauses should be enforceable.
Holding
Here, the forum selection clause is enforceable and is reasonable. 
Rationale
Do not adopt that a non-negotiated forum selection clause is never enforceable. They should be permissible because (1) a cruise line has special interest in limiting the for a where it can be subject to suit since its customers come from many states, (2) spares litigants time and expense of figuring out the forum, (3) passengers who purchase tickets with this can benefit from reduced fares. Also, the district court made no findings on the physical and financial impediments of the Shutes, and therefore the appellate court’s decision was erroneous. The Shutes have not satisfied the “heavy burden of proof” required to set aside the clause on grounds of inconvenience. There is no fundamental unfairness because there’s no indication that FL was selected as a means of discouraging litigation and it actually has its principal place of business there. The Shutes could have rejected the clause by returning the tickets. This is not an “essentially local dispute” and not a “remote alien forum.” 
Discussion
Bremen previously found that forum-selection clauses are valid. The party that opposes them must: (1) show fundamental unfairness OR extreme inconvenience OR essentially a local dispute and (2) bear a heavy burden of proof. 
HIDDEN FORUM SELECTION CLAUSE HYPO

Facts
Voting machines were delivered to Texas, apparently pursuant to a forum selection clause located on the wrapping. Under the contract, Failsafe, a Japanese corporation, required cases tried in Japan. 

Issue
Is Texas federal court obliged to enforce clause? Does the court have personal jurisdiction over Failsafe?

Rationale
Fundamental unfairness

In favor of Failsafe - this is in the worker's face, must pick up and move the clause when setting up; all business is from Japan, should expect that litigation would have to be in Japan; they didn't know elderly people/volunteers would be unwrapping them, weren't trying to commit fraud

In favor of county - older people just set them up, not actual notice to the county; doesn't make sense to have litigation in Japan other than to deter litigation since they have so much business in Texas 

Extreme Inconvenience 

In favor of Failsafe - a county would have more resources than Mrs. Shute (individual) from Carnival 
In favor of county - 

Essential local dispute

In favor of Failsafe - voting is local, but this can be decided anywhere; could argue litigation locally might actually be biased in favor of county; locality of 'voting' not relevant to whether clause is enforceable 
IV. SUBJECT MATTER JURISDICTION

FEDERAL QUESTION JURISDICTION
Constitutionally. Federal law must be an ingredient in the case. 
28 U.S.C. §1331 Plaintiff’s case depends on a claim “arising under the Constitution, laws, or treaties of the United States.” Federal law must have a substantial and direct bearing on the case. 
	Federal law must be:

(a) A pivotal element: actually disputed, non-frivolous issue, upon which plaintiff’s claim depends.

(b) In plaintiff’s hypothetical “well-pleaded” complaint: not real complaint, but the minimum allegations plaintiff must plead to state claim (does not include defenses or counterclaims; declaratory relief is not a claim). 


LOUISVILLE & NASHVILLE R.R. CO. v. MOTTLEY

Facts
Mottleys were residents and citizens of KY and brought this suit to compel a railroad company (also citizen of KY) to specific performance of a contract that gives them free railroad passes each year. The bill alleges that the railroad stopped performing. It also alleges that the railroad’s refusal to comply was based on Congress’ act which forbids the giving of free passes or free transportation. The bill goes on to state that this act does not prohibit giving passes under the circumstances of this case, and even if it does, it is in conflict with the 5th amendment because it deprives plaintiffs of their property. 
Procedure
The circuit court overruled defendant’s demurrer and entered relief for plaintiffs. 

Holding
A federal question must be present in plaintiff’s original cause of action (well-pleaded complaint).  
Rationale
There is no diversity of citizenship. The only possible jurisdiction for the court is if this was a case arising out of an issue of the Constitution, federal laws or treaties. However, it is not enough that the plaintiff alleges some anticipated defense to his cause of action, and asserts that the defense is invalidated by some provision of the Constitution. Plaintiff does not show that its original cause of action arises under the Constitution. 

Discussion
Parties cannot collude to create subject matter jurisdiction. 


“Well pleaded complaint” – the minimum allegations of law and fact that the plaintiff needs to have a fully stated claim (minimally pleaded complaint). For federal question subject matter jurisdiction, it must be included in the well-pleaded complaint. 
SUPPLEMENTAL JURISDICTION

Constitutionally. Claim arising from the same “common nucleus of operative facts” as “trunk” federal question or diversity claim.

28 U.S.C. §1367(b). Excludes claims by plaintiff that destroy complete diversity if trunk claim is based on diversity. 
DIVERSITY JURISDICTION
Constitutionally. Minimum diversity is all that is required.

28 U.S.C. §1332. Complete diversity is required and amount in controversy exceeds $75,000.
Rationale. Fairness and to eliminate bias of a jury that is hostile to the out of state defendant. 

Exceptions. Probate and domestic relations.
	(a) “Complete diversity” + (b) amount in controversy

“Complete Diversity”

(1) citizen (state A) v. citizen (state B)

(2) aliens on one side only; citizen v. alien or alien v. citizen (but not if alien is a permanent resident alien in the same state as opponent)

(3) citizen (state A) v. citizen (state B) can add aliens on either or both sides (but no diversity jurisdiction over alien + citizen v. alien or alien v. citizen + alien)

(4) foreign state as plaintiff v. citizens

U.S. Citizens – primary domicile, in which intend to live indefinitely 

Corporation – where incorporated and principal place of business

Partnership – every place where partners are citizens

Estate – where deceased was a citizen

Insurer – in action against insurer where insured is not a defendant, where incorporated, principal place of business, and where insured is a citizen

U.S. Citizen Domiciled Abroad – Not an alien and not a citizen, no diversity jurisdiction

Amount in Controversy

· “exclusive of interest & costs” – these costs are speculative and we don’t know how much they could end up being
· amount pleaded in good faith (unless to a legal certainty cannot win over $75,000)

· injunctive relief: value to plaintiff or cost to defendant

· aggregation rules to reach over $75,000

· one plaintiff can aggregate all claims against one defendant

· one plaintiff cannot aggregate claims against separate defendants

· multiple plaintiffs cannot aggregate separate claims, but can share a single undivided right (i.e. interest in property or shareholder suit for injury to entire corporation)




MAS v. PERRY
Facts
Plaintiffs were married couple who rented an apartment while graduate students at LSU. After school they moved to Illinois. They sued their LA landlord in federal district court in LA for using a two-way mirror to watch them in their bedroom. The husband was French; the wife was from Mississippi. Landlord challenged diversity. The couple intended to return to LA. Undecided where they would go after. 
Procedure
Trial court held that the wife retained her Mississippi citizenship. 
Issue

What does “domicile” mean in the context of §1332?
Rule
A person’s domicile is the place of his true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom. A change of domicile may be effected only by (a) taking up residence in a different domicile with (b) the intention to remain there. 
Rationale
Diversity of citizenship among adverse parties must be present at the time the complaint is filed. Jurisdiction is unaffected by subsequent changes in the citizenship of the parties. To be a citizen within the meaning of §1332, must be a citizen of the U.S. and a domiciliary of that State. Citizenship means domicile; mere residence is not sufficient. Mrs. Mas’s Mississippi domicile was disturbed neither by her year in LA prior to her marriage nor as a result of the time she and her husband spent at LSU after their marriage. She and her husband were there only as students and lacked the requisite intention to remain there. Until she acquires a new domicile, she remains a domiciliary, and thus a citizen, of Mississippi. 

Discussion
The court’s holding implied you can only be a domicile/citizen in only one state. 

TANZYMORE v. BETHLEHEM STEEL CORP.
Facts
Complaint alleged Tanzymore is a domiciliary of OH, and Bethlehem is a DE corporation with its principal place of business in PA. Bethlehem took Mr. Tanzymore’s deposition. Moved to dismiss the action on basis of lack of jurisdiction. No affidavits were filed in opposition of the motion. 

Procedure
The court concluded that there was no diversity of citizenship between the parties and dismissed the complaint. Concluded he was a resident of PA and may be a citizen of no state, he is not a citizen of OH. 
Issue
Whether an evidentiary hearing is required before a determination of citizenship/jurisdiction. 
Rationale
Plaintiff has had an opportunity to present facts, either by affidavit or in an evidentiary hearing. His attorney had an opportunity to cross examine him at the deposition. There was an opportunity to file affidavits. While an evidentiary hearing may be appropriate, such a hearing is not always required so long as the court has afforded the plaintiff notice and a fair opportunity to be heard. 

HERTZ CORP. v. FRIEND
Facts
Friend and Nhieu, CA citizens, sued Hertz in a CA state court. Sought damages for violations of CA wage and hour laws. Hertz filed notice seeking removal to a federal court claiming diversity. Friend, claimed Hertz was a CA citizen and hence diversity was lacking. NJ was principal place of business and CA accounted for 273 of 1,606 locations. Declaration also stated that leadership is at headquarters in NJ. 
Procedure
District Court concluded that Hertz was a citizen of CA. Applied Ninth Circuit precedent which instructs courts to identify “principal place of business” by determining the amount of a corporation’s business activity State by State. If the amount of activity is “significantly larger” or “substantially predominates” in one state, then that State is the corporation’s principal place of business. Found the plurality of each of the relevant business activities was in CA. Ninth Circuit affirmed. 

Issue
What test should be applied to determine “principal place of business”?
Holding
“Principal place of business” is best read as the place where a corporation’s officers direct, control and coordinate the corporation’s activities. It is the “nerve center.”

Rationale
The statute’s language supports this approach. “Place” is singular, “principal” requires the “main, prominent or leading” place. The application of a more general business activities test has led some courts (including the lower court) to look not at a particular place within a State, but incorrectly at the State itself. This approach invites greater litigation. Second, administrative simplicity is a major virtue in a jurisdictional statute. Judicial resources too are at stake. Favorability of straightforward rules. Promotes greater predictability, which is valuable to corporations making business. Third, legislative history offers a simplicity-related interpretive benchmark. Suggests that it should be no more complex than the initial “half of gross income” test that used to be used but was ultimately rejected. 
REMOVAL & REMAND

28 U.S.C. §1441, 1446, 1447
§1441. Plaintiff cannot remove. All defendants must agree. Same federal district court where it was filed. Defendants may not remove if even just one is a citizen in the state where suit was filed. Court decides whether to remand an unrelated state claim or sever the actions.

§1446. Notice of removal not a substantive filing. 30 days runs from time the last defendant is served. Allows for removal after defendant is dropped or if complaint is amended only if it was not initially removable. If it has already been in state court for over a year, cannot be removed unless a finding that plaintiff has acted in bad faith. 

§1447. Court may deny joinder, or permit joinder and remand the action to state court. If defendant removes, but there is a defect, court can order payment of costs and expenses for improperly removing.
CATERPILLAR INC. v. LEWIS
Facts
Lewis brought suit in Kentucky state court because he preferred it based on differences he perceived in, inter alia, the state and federal jury systems and rules of evidence. Lewis sued Caterpillar, a DE corporation with its principal place of interest in IL. Lewis also sued Whayne Supply because it was a Kentucky corporation, so he wanted to ensure diversity jurisdiction did not exist. Liberty Mutual, a MA corporation, was the insurance carrier for Lewis’ employer and intervened as a plaintiff. Lewis settled with Whayne Supply (but Liberty Mutual still had a claim against the defendant). Caterpillar filed notice of removal for diversity. Lewis objected to removal and moved to remand. Liberty Mutual settled with Whayne. 
Procedure
District Court denied Lewis’ motion to remand, treating as dispositive Lewis’ admission that he had settled claims against Whayne. The case proceeded to a jury trial with a unanimous verdict for Caterpillar. Judgment entered for Caterpillar. Sixth Circuit accepted that at the time of removal, Whayne remained a defendant in the case. Concluded diversity was not complete and vacated judgment. 
Issue
Whether the absence of complete diversity at the time of removal is fatal to federal court jurisdiction. 

Holding
The district court’s error in failing to remand a case improperly removed is not fatal to the ensuing adjudication if federal jurisdictional requirements are met at the time judgment is entered. 

Rationale
The district court incorrectly treated Whayne Supply as being effectively dropped from the case prior to removal and the Sixth Circuit correctly determined that the complete diversity statutory requirement was not satisfied. Grubb instructs that an erroneous removal need not cause the destruction of a final judgment, if the requirements of federal subject matter jurisdiction are met at the time judgment is entered. There was in this case complete diversity at the time of trial and judgment. The jurisdictional defect was cured before the trial commenced. Once a diversity case has been tried in federal court, considerations of finality, efficiency, and economy become overwhelming. Congress ordered a procedure calling for expeditious superintendence by federal district courts. To wipe out the adjudication post-judgment, and return to state court a case now satisfying all federal jurisdictional requirements, would impose an exorbitant cost on our dual court system, a cost incompatible with the fair and unprotracted administration of justice. The court “will not indulge” the idea that by allowing this defect to be cured by the time of trial, district courts be allow removal without discretion because courts don’t want extra cases and have no incentive to accept them. 
GRUPO DATAFLUX v. ATLAS GLOBAL GROUP
Facts
Atlas, a limited partnership created under Texas law, filed a state-law suit against Grupo, a Mexican corporation in federal court in Texas. It alleged diversity jurisdiction between a Texas citizen (Atlas) and a citizen or subject of Mexico/alien (Grupo). 

Procedure
Grupo filed a motion to dismiss for lack of subject-matter jurisdiction because parties were not diverse at time of trial which was granted because Atlas had two partners who were Mexican citizens at the time of filing. Aliens were therefore on both sides of the case. The Fifth Circuit agreed that citizenship was to be determined as they existed at the time of filing. But that it was subject to exceptions based on Caterpillar. 
Issue
Whether a party’s post-filing change in citizenship can cure a lack of subject-matter jurisdiction that existed at the time of filing in an action premised upon diversity of citizenship. 

Holding
Deciding citizenship is at the time of filing. Existing parties cannot move to create diversity. 
Rule
The time-of-filing rule: the jurisdiction of the court depends upon the state of things at the time of the action brought. 
Rationale
Caterpillar held that the jurisdictional defect had been cured by the dismissal of the party that had destroyed diversity. That method was the exception to the time-of-filing rule. There, it sought to cure a statutory defect (failure to comply with the requirement of the removal statute). Here, there was a jurisdictional defect that was a Constitutional violation throughout. 
Policy
We don’t want to allow people to construct and make their own diversity.

V. VENUE & FORUM NON CONVENIENS

VENUE

	§1446(a)
	only venue to which you can remove to is District where case is pending

	§1391(b)
	· If all D's reside in same state, then any of the districts where one resides, OR

· File where substantial part of events in the case occurred/where property is located, OR

· When neither of first two exist, any district in which any D is subject to PJ

· Problem: some D's might not have PJ and can defend on lack of PJ, can thereby get out of the case

	§1391(c) 
	· People reside where their domicile is (citizenship) and includes permanent resident aliens

· Non-human defendants reside in all districts where PJ over D

· Ds not in US, can be sued in any district

	§1391(d)
	· Corporate Ds reside in districts which, if it were states, would have PJ over D, or, if no District has PJ but state does

· Analyze contacts with district instead of which state

	§1404(a)
	For convenience of parties or witnesses or in the interests of justice; by motion or sua sponte, all parties must consent.


	Venue Motions

Rule 12(b)(3) & §1406.

Must raise improper venue in the first substantive filing. The Court may dismiss or transfer to any proper venue.

§1404(a). 

For the convenience of parties or witnesses or in the interests of justice, by motion or sua sponte, can transfer to any venue or another venue to which all parties consent. 




	Conflict of Law Rules

If you file a state claim in state court, and it is removed to federal court, the federal court will apply the state law that the state court would have applied. When you transfer venue, the same law that would have applied in the first venue stays with the case, assuming that venue was proper. Cannot try to get a different substantive law. 




REPUBLIC OF BOLIVIA v. PHILIP MORRIS COMPANIES, INC.

Facts
Plaintiff is the Republic of Bolivia, who brought action to recover damagers from numerous tobacco companies. This action was filed in state court in Brazoria County, TX and was then removed to federal court. 
Holding
The court exercises its authority to §1404(a) sua sponte transfer this case to the U.S. District Court for the District of Columbia. 
Rationale
The court would be remiss in accepting an obligation for which it truly does not have the necessary resources. The capacity of this court to address the complex and sophisticated issues of international law and foreign relations presented by this case is dwarfed by that of its esteemed colleagues in the District of Columbia. 
FORUM NON CONVENIENS

	Motion to dismiss on grounds of forum non conveniens

1. Venue proper but inconvenient and no convenient court to which can transfer.

2. Adequate alternative forum is available outside dismissing court’s system.

3. Outside alternative forum is substantially more appropriate because plaintiff’s interest in chosen forum (stronger for plaintiff’s home forum) is outweighed by:

Private Interests: access to evidence & view of scene, power & cost to bring in witnesses, time, expense, efficiency, enforceability of judgment where rendered.

Public Interests: administrative burden on courts, local interest in controversy, familiarity with bench with law, burden of jury duty on unconnected jurors. 




PIPER AIRCRAFT CO. v. REYNO

Facts
An air crash took place in Scotland. Reyno, acting as representative of the estates of Scottish citizens killed in the accident brought wrongful death actions. The engine was manufactured in PA by Piper. It was found that the mechanical failure was responsible. Reyno admits that the action was filed in the U.S. because its laws regarding liability, capacity to sue, and damages are more favorable to her position than are those of Scotland. Scottish law does not recognize strict liability in tort.
Procedure
Suits were filed in state court in CA. Piper removed to the U.S. District Court and then moved to transfer to PA. Piper moved to dismiss on the ground of forum non conveniens. The District Court granted their motions. The court of appeals reversed. 
Rule
When an alternative forum has jurisdiction, and when the chosen forum would “establish oppressiveness and vexation to a defendant out of all proportion to plaintiff’s convenience,” or when the “chose forum is inappropriate because of the considerations affecting the court’s own administrative and legal problems,” the court may dismiss the case. 

Test for dismissal: There must be some alternative system where the plaintiffs can file, outside of the current system. Factors for private interest and public facts must be considered. 
Rationale
The possibility of a change in substantive law should ordinarily not be given conclusive or even substantial weight in the forum non conveniens inquiry. Earlier decisions have emphasized the need to retain flexibility. Also, previously held that the court would not lay down a rigid rule to govern discretion, and each case turns on its facts. Plaintiffs will select that forum whose choice of law rules are most advantageous. Thus, if the possibility of an unfavorable change in substantive law is given substantial weight, dismissal would rarely be proper. The courts would also frequently be required to interpret the law of foreign jurisdictions. The FNC is designed to help courts avoid conducting complex exercises in comparative law. The flow of litigation into the U.S. would also increase. However, the possibility of an unfavorable change in law should never be a relevant consideration in a FNC inquiry. If the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all, it may be given substantial weight. Additionally, the incremental deterrence that would be gained if this trial were held in an American court is likely to be insignificant. 
Discussion
If initially filed in a proper venue, the substantive law will follow any transfers. Public relations – courts unwilling to find other countries’ remedies inadequate. 
VI. PLEADINGS & RELATED MOTIONS

RULE 11: GOOD FAITH & REASONABLE BELIEF

	(b) By presenting to the court a pleading, written motion, or other paper, an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose,

(2) the claims, defenses, and other legal contentions are warranted by existing law or by a   nonfrivolous argument

(3) the factual contentions have evidentiary support, or will likely have evidentiary support after discovery

(4) the denials of factual contentions are warranted on the evidence, or are reasonably based on belief or lack of information




BUSINESS GUIDES

Facts
Plaintiff filed application for TRO and alleged copying of its directories. Plaintiff swore in an affidavit that 10 of the listings of defendant contained seeds Business Guides had put in its directories, but the affidavits did not say specifically what was copied. It was also sealed. Law clerk called and asked specifically what was copied. Counsel called client and withdrew three of the “seeds.” Law clerk investigated and found that only 1 of the listings was copied. 
Holding
Court imposed sanctions on client for the original filing – client’s signature on affidavits and presented it as an emergency. However, the court also imposed a sanction on the attorney after the attorney was put on notice by the law clerk. Good faith alone was not a defense. The attorney needed to have good faith and act reasonably. 
KRAEMER v. GRANT COUNTY

Facts
Client told counsel she was living with fiancé when he died. During the funeral his parents came and took all his (and her) belongings with the help of the sheriff. She was also ordered to leave the house. Three months later she is jailed because she could not pay the $33 bond. Attorney thinks she has a claim for conspiracy. At his own expense, he hired a PI to investigate her claims. After discovery, summary judgment was entered. Only after summary judgment does he get the tapes showing conspiracy. He was never able to vindicate her claim for her because judgment had already been entered. 
Holding
Attorney did everything he could have done under the circumstances. 
Rule
The investigation need merely be reasonable under the circumstances. Relevant factors include: sufficient time for investigation, extent to which attorney needs to rely on client’s factual foundation, the complexity of the facts, whether discovery would be beneficial to the development of underlying facts. 

Rationale
Lawton had to rely on his client for the factual foundation of the claim. There was simply no other source to which he could turn, especially considering the defendants were not cooperative with the PI. If discovery is necessary to establish a claim, then it is not unreasonable to file a complaint so as to obtain the right to conduct that discovery. Rule 11 must not bar the courthouse door to people who have some support for a complaint but need discovery to prove their case. The rule is not intended to chill an attorney’s enthusiasm or creativity in pursuing factual or legal theories. 
FRANTZ v. U.S. POWERLIFTING FEDERATION
Facts
Initial complaint filed against USPF and Cotter for conspiring to monopolize the sport of weightlifting. District court dismissed the complaint for failure to state a claim on which relief may be granted. Plaintiffs then filed an amended complaint against USPF, dropping Cotter as a defendant. District court dismissed this complaint finding it dependent on a theory of conspiracy that could not be sustained. District court held that Cotter was entitled to attorneys’ fees as a Rule 11 sanction for the initial complaint against him because plaintiffs did not have a plausible argument. The court denied USPF’s Rule 11 request because the amended complaint had a colorful, though unsuccessful, theory. Cotter requested $4,300 for dismissal of original complaint and $40,400 for Rule 11 motion. District court reversed the attorneys’ fees because “the case was vastly more complicated that this court had determined.” 
Rationale
The suit against Cotter was frivolous because existing law (U.S. Supreme Court decision of Copperweld) held that corporate officers cannot conspire with their corporations for purposes of the antitrust laws. The violation of Rule 11 exists at the moment the paper is filed. That the defendants may have taken too long to find this decision and move to dismiss the complaint (40 hours) does not absolve plaintiffs. The defendants’ inefficiency does not show that the case was “vastly more complex” than the district court first thought. However, much must be left to the good judgment of the courts of first instance. 

Additionally, with regard to USPF’s claim for attorneys’ fees, a claim may be sufficient in form but sanctionable nonetheless because counsel failed to conduct a reasonable investigation before filing. The inclusion of one sufficient and adequately investigated claim does not permit counsel to file a stream of unsubstantiated claims as riders. 
DRAFTING A COMPLAINT

	Minimum Requirements Under the Rules

1. Rule 10: identification of parties, caption, separate pleadings 

2. Rule 8: short and plaint statement of subject matter jurisdiction

3. Rule 8: short and plaint statement of legal claim showing entitlement to relief

4. Rule 8: prayer for relief




CONLEY v. GIBSON

Facts
Class suit by African American union members against the Union for failing to represent the employees equally and in good faith. Violated the Railway Labor Act. 
Procedure
District Court granted the motion to dismiss on grounds that complain failed to state a claim upon which relief could be given. Fifth Circuit affirmed. 
Issue

Interpretation of what is required in the complaint under Rule 8.
Holding
Petitioner’s complaint adequately set forth a claim and gave the respondents fair notice of its basis.
Rule
A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief. 
Rationale
The Federal Rules of Civil Procedure do not require claimant to set out in detail the facts upon which he bases his claim. All the Rules requires is “a short and plain statement of the claim” that will give the defendant fair notice. “Notice pleading” is made possible by the liberal opportunity for discovery and other pretrial procedures established to define more narrowly the facts and issues. 
Discussion
“Notice pleading” (overruled by Iqbal) – taking all the facts in the pleading as true, there are no set of facts that would support relief. 

This was considered sufficient because defendants were there and knew what happened. They can rely on discovery for everything else to be fleshed out. 
THE TWIQBAL STANDARD

	“Plausibility Pleading”

1. Taking all “facts” as true.

A “fact” is something that the party making the allegation might really know, something that can be observed or tested directly.

An “inference” is something the alleging party cannot truly know, such as the opposing party’s state of mind or whether the opposing party was involved in a secret agreement, but which someone could infer based on the known facts.

To determine which are reasonable, a judge must look to judicial experience and common sense.

2. Ignoring “legal conclusions.”

A “legal conclusion” is the legal significance of a fact or inference; conclusory allegations state an element of a claim without asserting the predicate facts and inferences.

3. Court must find claim to be plausible (between possible and probable).




TWOMBLEY

Facts
Conspiracy claim to prevent competitors even though agreed not to poach each other's turf.
Holding
Factual allegations are that they are basically all doing the same things, but you have no evidence that they actually talked to other another and are doing this; only an antitrust violation if the agree not to do it; not enough evidence to go forward because their behavior is consistent with conspiracy and innocent activity. Discovery costs in conspiracy case would be too high and cost too many resources.
ASHCROFT v. IQBAL

Facts
Iqbal claims he was deprived of various constitutional protections while in federal custody. He filed a complaint against numerous federal officials, specifically Ashcroft and Mueller. The complaint alleges that they adopted an unconstitutional policy of harsh conditions of confinement on account of his race, religion or national origin (“each knew of, condone, and willfully and maliciously agreed to subject” him to harsh conditions “as a matter of policy, solely on account of his religion, race, and/or national origin and for no legitimate penological interest”). 
Issue
Whether plaintiff plead a factual matter that, if taken as true, states a claim that petitioners deprived him of his clearly established constitutional rights.
Holding
Plaintiff’s pleadings are insufficient. 
Rule
Rule 8(a)(2) requires “a short and plaint statement of the claim showing that the pleader is entitled to relief.” Must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face. 
Rationale
Plaintiff must plead and prove that the defendant acted with discriminatory purpose. Requires more than “intent as volition or intent as awareness of consequences.” Determining whether a claim states a plausible claim for relief will be a context-specific task that requires the court to draw on its judicial experience and common sense. First, identify the allegations that are not entitled to the assumption of truth. Next, consider the factual allegations to determine if they plausibly suggest an entitlement to relief. 
PLEADING IN THE ALTERNATIVE
	Rule 8(d). Pleadings can state claims or defenses:

· in the alternative – even inconsistent theories of claims or defenses are acceptable

· hypothetically – if certain facts are shown to be true then theory x applies, but if other facts are shown, theory y applies

Rule 9(b). Must state circumstances constituting fraud or mistake with particularity. But state of mind may be alleged generally.

Rule 9(g). Must specifically state special (unexpected, unusual, or disfavored) damages. 




SWANSON v. CITIBANK, N.A.

Facts
Swanson sued Citibank because she believed it and its employees discriminated against her. She tried to obtain a home loan, but was told she needed to have her husband present. She was also asked her race, but told she didn’t need to answer it. Employee told her his wife and son were part African American. Told her loan was approved contingent on the appraisal. But appraisal came back much lower than expected and loan was denied. She then sued for fraud and discrimination. 

Holding
Swanson’s fraud claims are not sufficiently described and therefore dismissed. 
Rule
Plaintiff must state a claim to relief that is plausible on its face. The court will determine “could” these things have happened. Abstract recitations of the elements of a cause of action or conclusory legal statements do nothing. 

Rationale
Consider Supreme Court’s considerations of the cost of discovery and how that would lead to asymmetry because it would be too burdensome on defendants who would prefer to settle. For the discrimination claims, the fact that she included largely extraneous facts in her complaint does not undermine the soundness of her pleading. She has pleaded enough to survive a motion to dismiss. However, her fraud claims are evaluated under Rule 9(b) “particularity.” A plaintiff must plead actual damages arising from her reliance on a fraudulent statement and only out-of-pocket losses allegedly arising from the fraud are recoverable. She has not alleged she lost anything and that she relied on the appraisal. 

Dissent
This case is similar to Iqbal where plaintiffs alleges a simple discrimination case. This lacks the competitive situation where there is discrimination from another applicant. There is no evidence that similar applicants were treated better. Instead, there is an alternative explanation where the appraisal really did come up with a lower value on the house since they are often subjective and varied. 
Discussion
The majority suggests that instead of saying that fraud occurred, plaintiff should explain how fraud occurred. The majority is also changing the law here without admitting to it. 

MCCORMICK v. KOPMANN
Facts
McCormick was killed when Kopmann crashed into his car. This action was brought by his widow. Count I is against Kopmann and seeks to recover for the pecuniary injury suffered by them as a result of McCormick’s death. Count IV is against the Huls to recover for the injury to their means of support suffered as a result of McCormick’s death.

Issue
Whether a plaintiff may plead seemingly contradictory allegations.
Procedure
Kopmann moved to dismiss because McCormick could not be free from contributory negligence as alleged in Count I, if his intoxication caused the accident as alleged in Count IV. The jury was instructed that Count IV was an alternative to Count I; and that Illinois law permits a party who is uncertain as to which state of facts is true to plead in the alternative. 

Rationale
Counts I and IV are mutually exclusive. But that doesn’t mean that they may not be pleaded together. Also, pleading in the alternative is not an admission. Sound policy weighs in favor of alternative pleadings so that controversies may be settled and complete justice accomplished in a single action. Alternative pleading is not permitted when the pleader must know which is true and which is false. Plaintiff has the right to go to trial on both counts and to adduce all the proof she had under both counts. However, inconsistent evidence may very well affect the matter of the weight of the evidence and warrant the granting of a new trial. 

Discussion
Johnson – held plaintiff is allowed to have inconsistent legal theories and plaintiff doesn’t even have to state any legal theories in the complaint at all. 


When you go to trial with two competing theories and two defendants, both defendants have a motivation to bring in evidence against each other and more likely to have one defendant lose. 
RESPONDING TO THE COMPLAINT: PRELIMINARY MOTIONS

	1. File an answer OR

2. Request additional time (Rule 6) OR

3. File a Rule 12 Motion.

Omnibus Rule 12(g) Pre-Answer Motion Rule: must raise all available defenses/objections in first pre-answer motion. 

Rule 12(e) Motion for a More Definite Statement: must be raised pre-answer (because the complaint would be too vague to answer) and this delays answer until 14 days after denial of motion or if complaint is amended. 

Rule 12(b) Motion to Dismiss: delays answer to 14 days after denial of motion

Subject matter jurisdiction (may be raised at any time)


Lack of personal jurisdiction (waived if not in omnibus motion)

Improper venue (waived if not in omnibus motion)

Insufficient process (waived if not in omnibus motion)

Insufficient service of process (waived if not in omnibus motion)

Failure to state a claim or failure to join under Rule 19 (can be raised in any pleading) – can also raise a motion for judgment on the pleadings




THE ANSWER

	Rule 8(b). In responding to a pleading, a party must: (A) state in short and plaint terms its defenses to each claim asserted against it; and (B) admit or deny the allegations asserted against it by an opposing party. 




FUENTES v. TUCKER

Facts
Plaintiff’s sons were killed by a car operated by Tucker. Defendant claims the trial court erred in permitting plaintiffs to present evidence of facts outside the issues framed by the pleadings.

Procedure
Trial court sanctioned the defendant for “sandbagging” opponent by admitting the evidence he sought to keep out. Court of Appeals said it was in error to allow the evidence into trial. 
Issue
Whether evidence surrounding the circumstances of an accident are admissible when defendant has already admitted to liability.

Holding
Evidence of contested claims are permissible, not evidence of admitted claims.

Rule
Proof must be confined to the issues in the case and that the time of the court should not be wasted, and the jury should not be confused by the introduction of evidence which is not relevant or material to the matters to be adjudicated.

Rationale
One of the functions of pleadings is to limit the issues and narrow the proofs. If facts alleged in the complaint are not controverted by the answer they are not in issue, and no evidence need be offered to prove their existence. Admission of liability, however, does not necessarily preclude a plaintiff from showing how an accident happened if such evidence is material to the remaining issue: damages. The force of impact may be relevant and material to indicate the extent of plaintiff’s injuries. However, here, damages would consist of the pecuniary loss to the parents and the manner in which the accident occurred has no bearing on this element of damages. The evidence, therefore, was not material to any issue before the jury, and its admission was error. Despite this, the verdicts are not so large as to indicate that the jury was unduly influenced by the admission of the immaterial testimony so the judgments are affirmed. 

Dissent
The majority’s opinion favors the worst offenders and allows them to conceal from the trier of fact the extent of his culpability. 
ZIELINSKI v. PHILADELPHIA PIERS, INC.

Facts
Plaintiff requests a ruling that the motor driven fork lift operated by Sandy Johnson was owned by defendant and that Sandy Johnson was its agent. PPI only said “Defendant denies the averments of paragraph 5” without negating any specific part of it or admitting to any specific part. There is conflicting evidence/omissions that make determining whether Sandy Johnson was an employee of PPI at the time of the accident. 
Issue
What is required in an answer to a complaint.

Holding
Paragraph 5 will be taken as an admission (punishment for having filed an answer that violated Rule 8). PPI’s denial was essentially nonexistent and therefore admitted. 
Rule
A party shall state in short and plain terms his defenses to each claim asserted. Denials shall fairly meet the substance of the averments denied. 

Rationale
A specific denial of parts of paragraph 5 and specific admission of other parts would have warned plaintiff that he had sued the wrong defendant because Johnson was not an employee of PPI at the time. The answer to paragraph 5 does not make clear to plaintiff the defenses he must be prepared to meet. When an improper and ineffective answer has been filed, agency is admitted where an attempt to amend the answer is made after the expiration of the period of limitations. Principals of equity require the defendant therefore be estopped from denying agency otherwise its inaccurate statements and statements in the record, which it knew were inaccurate, will have deprived plaintiff of his right of action because the statute of limitations have run (so plaintiff can’t sue the actual employer). 

Discussion
Plaintiff’s attorney took deposition of Sandy Johnson who admits to being an employee of PPI. The defense attorney knew (or should have known) that Johnson was not an employee. There was no technical legal requirement for defense attorney to correct, but ethically he should have explained to plaintiff’s attorney the situation. 
AFFIRMATIVE DEFENSES

	“Avoidance” – avoids ordinary legal effect of the claim, rather than challenging existence of elements of claim.

Types of defenses that are affirmative:

Disfavored for policy reasons

Better for defendant to prove (better access to evidence)

Likely to cause unfair surprise, sandbagging, if defendant does not raise

Extrinsic to elements of plaintiff’s cause of action

Rule 8(c). Affirmative Defenses




INGRAHAM v. UNITED STATES

Facts
Plaintiff sued the U.S. for sever injuries cause by the negligence of government physicians. The Texas legislature adopted limitations on damages awarded in actions against health care providers. There is no reference to this Act in the pleadings nor was any reference made to it during the trial. 
Holding
The Texas statutory limit on medical malpractice damages is an affirmative defense which must be pleaded timely and that in the cases at bar the defense has been waived. 

Rule
Affirmative defenses listed in Rule 8(c) must be made timely and affirmatively. The failure to raise it timely constitutes a waiver.

Rationale
The statutory limitation of liability is an affirmative defense under Rule 8. There must be an analysis of the logical relationship between the defense the government seeks to raise and the cause of action asserted by the plaintiff. Must determine: (1) whether the matter at issue fairly may be said to constitute a necessary or extrinsic element in the plaintiff’s cause of action; (2) which party has better access to relevant evidence; and (3) policy considerations of whether the matter should be indulged or disfavored. Central to requiring the pleading of affirmative defenses is the prevention of unfair surprise. A defendant should not be permitted to “lie behind a log” and ambush a plaintiff with an unexpected defense. Plaintiffs claim that if they had known this would be a defense they would have made greater efforts and difference arguments. In a previous case, there was no mention of an affirmative defense in the pleadings, but it was raised at trial. The trial court was within its discretion to permit the defendant to effectively amend its pleadings and advance the defense. Here, however, there was no such argument brought up at trial. 

AMENDING THE PLEADINGS
Motion for Leave to Amend Pleadings
Rule 15
A party may amend its pleading once as a matter of course within:
(A) 21 days after serving it, or

(B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under Rule 12. 

In all other cases, party may amend with opposing party’s written consent or the court’s leave. The court should freely give leave when justice so requires.
“when justice so requires” – Foman standard

· avoid bad faith amendments past 21 days

· no undue delay

· no undue prejudice

· eliminate futile facts/claims

· dilatory motive – taking a long time to reopen discovery

· repeated failure to cure
Rule 16
Scheduling Order. The district judge must issue a scheduling order. A schedule may 

be modified only for good cause and with the judge’s consent.


“good cause” – tightens the requirements of Rule 15
Modifying the Order. The court may modify the order issued after a final pretrial conference only to prevent manifest injustice.

“manifest injustice” – much higher standard

FOMAN v. DAVIS

Holding
The grant or denial of an opportunity to amend is within the distraction of the trial court, but outright refusal to grant the leave without any justifying reason is not an exercise of discretion. 

Rule
In the absence of any apparent or declared reason, such as: undue delay, bad faith or dilatory motive, repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to opposing party by virtue of allowance of the amendment, or futility of amendment, the leave sought should be ‘freely given.’


Relation Back of Amendments

Rule 15(c)(1) 
If a claim’s statute of limitations did not expire when the original claim was filed.

The amendment asserts a claim or defense that arose out of the conduct, transaction or occurrence set out in the original pleadings. 
If adding the right party (and the previous one named as defendant was a mistake), but the statute of limitations has expired, you can relate back if the correct defendant: (i) received notice so that it will not be prejudiced in defending on the merits and (ii) knew or should have known that the action would have been brought against it but for a mistake. 
KRUPSKI v. COSTA CROCIERE S.P.A.
Facts
Krupski filed a negligence action against Costa Cruise and served it in 2008. Over the next several months (after limitations period expired) Costa Cruise brought Costa Crociere’s existence to Krupski’s attention 3 times. District Court granted leave to amends and Krupski served Crociere in August. Costa Crociere moved to dismiss under Rule 15(c) because amendment didn’t relate back and was therefore untimely. 
Holding
Relation back under Rule 15 depends on what the party to be added knew or should have known, not on the amending party’s knowledge or its timeliness in seeking to amend the pleading. 



Rationale
Not whether Krupski knew or should have known of the proper party’s identity. But whether the proper defendant knew or should have known that it would have been named but for an error. The purpose of relation back is to balance the interests of the defendant protected by the statute of limitations with the preference for resolving disputes on their merits. The Rule sets forth an exclusive list of requirements for relation back, and the amending party’s diligence is not among them. In fact, Costa Crociere’s own actions contributed to passenger confusion over the proper party for a lawsuit. 
Discussion
The only issue is that the statute of limitations has run, but that is governed by Rule 15(c).
BARCUME v. CITY OF FLINT
Facts
Action for alleged discriminatory hiring and promotion practices of the City of Flint. Original action was filed but plaintiffs moved for leave to file a Second Amended Complaint. Second complaint alleged discriminatory employment practices and sexually hostile working environment within the police department. 
Holding
Sexual discrimination, sexual harassment and hostile work environment claims do not relate back. 
Rule
Rule 15(c) an amendment relates back when (1) the claim arose out of the conduct, transaction, or occurrence set forth in the original pleading. But, if the alteration of the original statement is so substantial that it cannot be said defendant was given adequate notice, the amendment will not relate back. (2) The fact that an amendment changes the legal theory is of no consequence if the factual situation remains the same. However, it will not relate back if it asserts a new claim for relief based on different facts. 
Rationale
The original complaint contains no claims of sexual harassment. Therefore, the City did not have notice. They had also already deposed the relevant people and to require a new claim for relief would be a burden. 
VII. JOINDER & SUPPLEMENTAL SUBJECT MATTER JURISDICTION

Joinder of Claims

Rule 13
(a) A pleading must state as a counterclaim any claim that – at the time of its service – the pleader has against an opposing party if the claim (A) arises out of the same transaction or occurrence and (B) does not require another party that the court doesn’t have jurisdiction over. 

(b) A pleading may state as a counterclaim any claim that is not compulsory.


(e) The court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired after serving of an earlier pleading.


(g) A pleading may state as a crossclaim any claim by one party against a co-party if arises out of the same transaction or occurrence or if claim relates to any property that is in original action. The crossclaim may include a claim that the co-party is or may be liable to the crossclaimant for all or part of the claim asserted against the crossclaimant. 


(h) If assert a counterclaim or crossclaim against an existing party, you may add new parties as defendants to that claim if Rule 20 allows joinder. 
Rule 18
A party may join, as independent or alternative claims, as many claims as it has against an opposing party. 
APPLETREE v. CASATI
Facts
Plaintiff alleges defendant committed unconstitutional and tortious acts by arresting on a false charge. Counterclaim in which he alleges plaintiff libeled and slandered him. The application to obtain an arrest warrant allegedly contained false information and material omissions. Plaintiff then filed a written complaint against defendant Casati. Defendant Glowacki then obtained a warrant for plaintiff for making a false statement. 
Holding
The similarity of facts in dispute when a counterclaim is based on a libelous publication contemporaneous with the transaction complained of in the original dispute is sufficient to meet the “logical relationship” test. 
Rule
“Logical relationship” test: whether the essential facts of the various claims are so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit. 


HART v. CLAYTON-PARKER
Facts
Credit card assigned to defendant for collection purposes. Plaintiff alleged deceptive, unfair and abusive debt-collection practices. Defendant filed counterclaim alleging plaintiff defaulted on her payments. 
Holding
The debt collection claim is not compulsory and therefore requires its own jurisdiction, which it lacks. 
Rule
Permissive counterclaims require their own jurisdictional basis. But, a compulsory counterclaim forms part of the same case or controversy of the claim that gives rise to federal jurisdiction. To determine this, must use the “logical relationship” test. 
Rationale
A cause of action on the debt arises out of events different from the cause of action for abuse in collecting. The former centers on evidence regarding the existence of a contract and the failure to perform the contract. The latter centers on evidence regarding the improprieties and transgressions in the procedures used to collect the debt, regardless of the debt’s validity. 
D’JAMOOS v. GRIFFITH
Facts
Plaintiff commenced a malpractice action against defendant, his lawyer. Court granted summary judgment in favor of defendant. What remains is defendant’s motions relating to his counterclaims for attorney’s fees. Plaintiff’s original claim was based on diversity jurisdiction. Plaintiff now seeks to dismiss counterclaims for lack of SMJ. 
Rule
Courts consider the following factors when deciding whether a counterclaim is compulsory or permissive: identity of facts between original claim and counterclaim, mutuality of proof, logical relationship. The crucial inquire is the “logical relationship” test. 
Rationale
Most courts hold that legal malpractice claims and counterclaims for legal fees are “logically related.” Therefore, the court denies motion to dismiss for lack of SMJ. Additionally, the resolution of defendant’s counterclaims involves the same facts and legal issues as to which this court made determinations in ruling on defendant’s motion for summary judgment. The claims and counterclaims are therefore not severable here. 
Discussion
The first issue is whether the counterclaim was compulsory, and the second issue is whether the court can issue a final judgment on plaintiff’s original claim that was dismissed without first ruling on defendant’s counterclaims. The court held yes, compulsory, and no, not severable. 
Joinder of Parties

Rule 20
Permissive Joinder of Parties. Persons may join in one action as plaintiffs/defendants if (1) they assert a right to relief/any right to relief is asserted against them jointly, severally, or in the alternative with respect to the same transaction, occurrence, or series of transactions or occurrences; and (2) any question of law or fact common to all plaintiffs will arise. 
Rule 21
Misjoinder is not ground for dismissing action. The court may drop a party or sever any claim. 
Rule 42
Court may consolidate actions involving a common question of law or fact. The court may also order separate trials for convenience, to avoid prejudice, or to expedite and economize. 
Rule 14(a)
(1) A defending party may, as a third-party plaintiff, serve a nonparty who is or may be liable for all or part of the claim against it. 
4(k)(1)(B)
Bulge Rule. A third party can fall under 4(k)(1)(A), but if you can’t get personal jurisdiction there, you can still use (B) by serving them within 100 miles from where the summons was issued. 


(2) The third-party defendant must assert any defense against third-party plaintiff’s claim under Rule 12 and must assert any counterclaim under Rule 13(a). The third-party defendant may assert any counterclaim under Rule 13(b), may assert against the plaintiff any defense that the original defendant has to the plaintiff’s claim, and may assert against the plaintiff any claim arising out of the same transaction or occurrence. 

Rule 19
Joint tortfeasors are merely permissive, not compulsory, parties. 
MOSLEY v. GENERAL MOTORS CORP.
Facts
Ten plaintiffs brought this action individually and as class representatives alleging unlawful discriminatory employment practices of defendant based on race. The district court ordered that the first 10 counts of the complaint be severed into 10 separate causes of action and separately filed by each plaintiff, but the class action would not be dismissed. The district court stated that the joint actions presented a variety of issues that only had one common problem, the defendant. 
Holding
The trial court abused its discretion to sever the causes of action when Rule 20 permits a joinder of parties. 
Rule
Joinder of parties: (1) right to relief must be asserted by, or against, each plaintiff or defendant relating to or arising out of the same transaction or occurrence, or series of transactions or occurrences; and (2) some question of law or fact common to all parties must arise in the action. 
Rationale
Policy of Rule 20 is to promote trial convenience and expedite the final determination of disputes, thereby preventing multiple lawsuits. To determine same transaction or occurrence, courts use the “logical relationship” test. Here, the first requirement is met because the plaintiffs have asserted a right arising out of the same transactions or occurrences because a company wide-policy purportedly designed to discriminate against blacks in employment arises out of the same series of transactions or occurrences. The second requirement is also met because Rule 20 does not require all the questions of law and fact raised by the dispute be common. It is enough that the existence of a discriminatory policy threatens the entire class. The fact that they suffered different effects from the discrimination is immaterial. 
TEMPLE v. SYNTHES CORP.
Facts
Temple filed suit against manufacturer of a device that was implanted in his spine and broke in federal court. Then filed a suit in state court against the doctor and the hospital for malpractice and negligence. District Court required they be added to the federal case or risk dismissal in the interest of judicial economy. Court of Appeals affirmed and claimed to have separate suits would prejudice the defendants who might wish to blame each other. 
Holding
Reversed, the three defendants were merely permissive since they were potential joint tortfeasors. 
Rule
19(a) “a tortfeasor with the usual ‘joint-and-several’ liability is merely a permissive party to an action against another with like liability. 
TOBERMAN v. COPAS
Facts
Plaintiffs filed counts of negligence and loss of consortium against each defendant arising out of a car accident. One of the defendants, Menendez, filed a third party complaint against Swarthout and a trucking company. In the third party complaint defendant Menendez states a claim that Swarthout and the trucking company could be solely liable to plaintiffs. Third party defendants allege lack of SMJ and pleadings do not comport with Rule 8 pleading requirements. 
Holding
This claim of sole and direct liability to plaintiffs does not comprise a proper third party claim under Rule 14, which only allows a theory of derivative liability. 
Rationale
True Rule 14 claims will fall within supplemental jurisdiction and do not require independent SMJ. The Rule was amended to now to deny that a defendant set forth a claim of the third party defendant’s liability to the plaintiff. It can only set forth a claim of secondary liability. To allow otherwise would to encourage collusion to remain in federal court. 
UNITED STATES v. JOE GRASSO & SON, INC.
Facts
Joe Grasso & Son owns seven shrimp boats. Employment taxes were assessed against Grasso on the ground that it was the employer of the fishermen who operate the boats. Grasso brought a complaint for refund. The U.S. brought a third party complaint against the captains, alleging that if Grasso were able to prove that it was not the employer, then the same facts would show the liability of the captains for the taxes. 
Rule
14(a) defendant may implead a person not a party “who is or may be liable to him for all or part of the plaintiff’s claim against him.”
Rationale
The complaint against the captains constituted a separate and independent claim because the third party action did not depend on the outcome of the main claim. The third party complaint would have to show a employer-employee relationship between the captains and fishermen, which would not need to be showed in the original complaint. 
Discussion
Other possibility is that fishermen may be independent contractors. 
Supplemental Jurisdiction

28 U.S.C. §1367
Allows claims that could not be brought in on their own in federal court in the interests of efficiency, fairness and convenience.
(a) Gibbs codified. Federal claim/trunk claim standing independently of anything else; the supplemental claims is the branch claim/nonfederal claim/secondary claim – but must be part of the same case or controversy (“common nucleus of operative facts”) as the trunk claim [claims that pass the “logical relationship” test will ALWAYS be a part of the “common nucleus” test; to allow otherwise would be to prevent a defendant from ever asserting a counterclaim]

(b) Owen codified. If there is a diversity trunk, plaintiff may not bring a claim against other parties when exercising supplemental jurisdiction would be inconsistent with the “jurisdictional requirements” of §1332 
a. Unclear whether you need complete diversity AND amount in controversy. Previous Supreme Court decision 5-4 saying you only need complete diversity (BUT this is now a different court, so it might come out differently).

* Supplemental claims can always be brought if (1) not diversity trunk OR (2) when brought by a defendant. We don’t want to allow the plaintiff to break the diversity that its case is based upon. 
(c) Federal court may decline supplemental jurisdiction if:

a. Novel or complex issue of state law

b. Supplemental claim predominates substantially

c. Original trunk claims are dismissed

d. Other compelling reasons in exceptional circumstances
UNITED MINE WORKERS v. GIBBS
Rationale
The state and federal claims must derive from a “common nucleus of operative fact.” If plaintiff’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then, assuming substantiality of the federal issues, there is power in federal courts to hear the whole issue. Its jurisdiction lies in considerations of judicial economy, convenience, and fairness to litigants. 
Discussion
The test was one of factual relatedness and took into account whether the jury would be unduly confused, whether the federal claim is insubstantial, or whether the claims would ordinarily be tried together. 
OWEN v. KROGER
Facts
Plaintiff filed wrongful death action in federal court based on diversity jurisdiction since plaintiff was citizen of Iowa and defendant OPPD was a Nebraska corporation. Defendant filed a third-party complaint against Owen. Defendant then moved for summary judgment on plaintiff’s claim against it. While this was pending plaintiff amended complaint and added Owen as a defendant. OPPD’s motion was granted. The case then went to trial between plaintiff and Owen. It was then discovered that while Owen was incorporated in Nebraska, its principal place of business was Iowa. 
Rationale
There is no independent basis of federal jurisdiction over plaintiff’s state-law tort action against Owen, since both are citizens of Iowa. Gibbs laid out the constitutional requirement of “common nucleus of operative fact,” which was then codified. But the nonfederal claim must pass constitutional minimum and any statutes enacted by Congress that has expressly or by implication negated the exercise of jurisdiction (i.e. §1332). Complete diversity was destroyed when she added Owen. To allow this case to proceed would be to allow Congress’ requirement of complete diversity to be completely evaded. Here, plaintiff’s claim against Owen was entirely separate from her original claim, since it did not depend at all on whether or not OPPD was also liable. It was a new and independent claim. Also, a plaintiff cannot complain if supplemental jurisdiction does not encompass all of his possible claims since it was he who chose the federal forum. 
Discussion
This is ultimately a decision to not undermine Congress’s statutory authority of §1332. 
VIII. THE ERIE DOCTRINE

28 U.S.C. §1652
The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States. 
28 U.S.C. §2072
(a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts and courts of appeals.
(b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect. 

ERIE R.R. CO. v. TOMPKINS
Facts
Tompkins, citizen of PA, was injured by a passing freight train in PA. He claimed negligence in the operation, maintenance of the train. Action was brought in federal court against the Erie, which was incorporated in NY. Erie argued for application of PA law, which would declare him a trespasser. Tompkins argues that since there was no enacted statute on the subject, the railroad’s duty is to be determined in federal courts as a matter of general law. 
Holding
Federal courts deciding state law claims apply state substantive law. 
Rationale
The Swift Doctrine allowing the federal courts the freedom to exercise an independent judgment as to what the common law of the State is or should be is erroneous. Federal courts exercising jurisdiction in diversity of citizenship cases would apply as their rules of decision the law of the State, written and unwritten. The Swift Doctrine made rights under the unwritten “general law” vary according to whether enforcement was sought in the state or in the federal court; and the privilege of selecting the court in which the right should be determined was conferred upon the noncitizen. Therefore, there was impossible equal protection of the law. The law to be applied in any case is the law of the State. There is no federal common law. 
Discussion
The opinion looks to a constitutional basis to reinterpret the section. The two main rationale points are federalism (only a State’s courts or legislature can declare substantive rules of law within a state) and equal protection (the Swift Doctrine allowed for forum shopping and corporations would not have to follow the same laws that in-state corporations would have to follow because federal law was on the side of the non-citizen). 
HANNA v. PLUMER
Facts
Plaintiff filed complaint in federal district court and service was made by leaving copies of the summons and complaint with defendant’s wife at his residence in compliance with Rule 4(d)(1). However, the state law requires that a claim against by a creditor of the deceased must be served on the executor in hand, and cannot be after one year from the time of giving bond. District Court granted summary judgment. Court of Appeals said the conflict was over a substantive rather than procedural matter and affirmed. 
Holding
Rule 4 comes from the REA and does not abridge, enlarge, modify any substantive right. It is also arguably procedural and therefore Constitutional. As a result, Rule 4 will be used. 
Rule
In order for a formally enacted rule to be proper, it must (1) not “abridge, enlarge, or modify any substantive right” to pass the REA and (2) must be arguably procedural to pass Constitutional standards. 

For a federal judge-made rule or practice, where the law is arguably procedural and there are state rules or practices that cover the same issue, you must apply a balancing test and consider the following factors:


Factors weighing in favor of using federal arguably procedural law are: 
· Relates only to the litigation process

· Ex ante, unlikely to substantially affect the outcome

· Will not induce forum shopping or discriminate against forum state defendants

· Federal court system’s interest in uniform procedure

· Important federal interests served (Constitutional rights)

· Analogous to rules with Supreme Court Justices have held federal procedure applies (jury right, burden of pleading, discovery tools)

Factors weighing in favor of using state arguably procedural law are:

· Regulates human behavior outside of litigation

· Ex ante, likely to substantially affect outcome

· Encourages forum shopping and discriminates against forum state defendants

· Presumption that state law bound up with state substantive rights applies

· Analogous to rules to which Supreme Court Justices have held state rule applies (standard of care, burden of proof, conflict of laws, statute of limitations)
Rationale
Choices between state and federal law are to be made with reference to the policies underlying the Erie rule: inequality of the character or result of a litigation that is materially different because the suit had been brought in federal court and forum shopping. Every law has the potential to be “outcome determinative.” Here, the difference between the two rules would be scant, if any, relevance to the choice of a forum. Also, it is difficult to argue that permitting service of the wife alters the mode of enforcement of state-created rights in a fashion sufficiently “substantial” to raise equal protection problems. Erie only applies when the scope of the Federal Rule is not as broad as the losing party urges, and therefore, there being no Federal Rule which covered the point in dispute, Erie requires enforcement of state law. 
Discussion
Article III gives Congress the power to create federal courts and implicitly gives the right to set up procedures for the courts. However, Congress delegates this power to the U.S. Supreme Court under the Rules Enabling Act. In the REA, Congress placed limits and stated that “such rules shall not abridge, enlarge or modify any substantive right.” Therefore, the laws of the state do not apply when there is a properly promulgated federal law.  
SHADY GROVE ORTHOPEDIC ASSOCS. P.A. v. ALLSTATE INS. CO.
Facts
Complaint alleged that Shady Grove provided medical care to Galvez following a car accident. Galvez assigned Shady Grove rights to insurance benefits under policy by Allstate. Allstate paid, but not in time, and refused to pay the statutory interest. Filed a class action suit based on diversity to recover the unpaid interest. The individual claim was only worth $500, but the class action put it over the required amount of controversy. District Court dismissed the suit because NY law precludes a suit to recover a “penalty” from proceeding as a class action. 
Issue
Whether Rule 23 answers the question in dispute. If it does, it governs, unless it exceeds statutory authorization or Congress’s rulemaking power. 

Scalia
Rule 23, by its terms, creates a categorical rule entitling a plaintiff whose suit meets the specified criteria to pursue his claim as a class action. Because the NY law attempts to answer the same question, it cannot apply in diversity suits unless Rule 23 does not pass Constitutional muster. If it governs the “manner and the means” by which the litigants’ rights are “enforced,” it is valid; if it alters “the rules of decision by which the court will adjudicate those rights,” it is not. A class action merely enables a federal court to adjudicate claims of multiple parties at once. It leaves the parties’ legal rights and duties intact and the rules of decision unchanged. 

Analysis:

(1) Does the federal rule cover the same issue as the state rule?

(2) If it does, does it pass the Constitutional/REA test?

a. Is the federal rule arguably procedural?

b. Is the federal rule about the manner for resolving disputes?

*Note: If there is no rule of federal procedure, use the Hanna factors. 

Stevens
Federal rules must be interpreted with some degree of “sensitivity to important state interests and regulatory policies.” The balance Congress has struck turns on the nature of the state law. When a federal rule appears to abridge, enlarge, or modify a substantive right, federal courts must consider whether the rule can reasonably be interpreted to avoid that impermissible result. A federal rule, therefore, cannot govern a particular case in which the rule would displace a state law that is procedural in the ordinary use of the term but is so intertwined with a state right or remedy that it functions to define the scope of the state-created right. 

Analysis:

(1) Does the federal rule cover the same issue as the state rule?

(2) If it does, does it pass the Constitutional/REA test?

a. Is the state law with which the rule collides substantive or procedural?

i. If substantive, is it bound up with substantive state rights? Does it define the scope of state right or remedy?

ii. If procedural, does it apply in all cases in state court located in the civil procedure code?

*Note: If there is no rule of federal procedure, use the Hanna factors. 
Ginsburg
To displace state law, a Federal Rule must be sufficiently broad so as to control the issue before the court thereby leaving no room for the operation of that law. Rule 23 governs procedural aspects of class litigation, but allows state law to control the size of the monetary award a class plaintiff may pursue. Rule 23 describes a method of enforcing a claim for relief while the state law defines the dimensions of the claim itself. The remedy for an infraction of state law is the legitimate concern of the State’s lawmakers and not of the federal lawmakers. Because there is no unavoidable conflict between the two rules, this case should be decided by asking “whether application of the state rule would have so important an effect upon the fortune of one or both of the litigants that failure to apply it would be likely to cause a plaintiff to choose the federal court.” 

Analysis: 

(1) Look to federal rule and state law and see if we can do both to avoid a conflict. 

AND

(2) Hanna factors: Do the factors favor using the federal rule or favor using the state rule? Are the purposes of Erie served if we use the federal/state rule?

*Note: Unclear whether you need BOTH to favor using the federal rule. Here, both are satisfied, but Ginsburg does not decide whether one alone is enough. 
IX. DISCOVERY

Scope of Discovery & Protective Orders

Rule 26
(b)(1) May obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering the importance of issues at stake, the amount in controversy, the parties’ access to relevant information, the parties’ resources, the importance of discovery for resolving the issues, whether the burden or expense outweighs the likely benefit. 

(c)(1) The court may, for good cause, issue an order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense. 

Limits on Discovery

No privileged matter or work product (unless exception applies). The Court also must impose limits if: (1) unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or less expensive source; (2) party has already had ample opportunity to get the discovery; (3) burden or expense outweighs the likely benefit considering the stakes of the case. 
Privileges, Protections & Sanctions

Rule 26
When withholding information otherwise discoverable, the party must: expressly make the claim and describe the nature of the materials without revealing the information itself. 
Attorney-Client Privilege

1. Communication

2. Between client (or potential client) & lawyer (or lawyer’s representative)

3. Without presence of others

4. For purpose of obtaining legal advice (NOT for crime or tort)
Attorney-Client Privilege for a Corporation
1. Communication

2. Between lawyer for corporation and employee

3. Without presence of others

4. For purpose of giving legal advice to the corporation AND

a. Necessary for the attorney to give legal advice to the corporation

b. About information within the scope of the employee’s employment

c. Understood by employee to be for purpose of legal advice to corporation

d. Understood by employee to be confidential 
Opinion Work Product Protection

Impressions, opinions, or theories of the attorney.

Probably never discoverable in a case for which the work product was created.

Case-by-case determination whether protection overcome in subsequent litigation where opinions in work product are at issue.
Ordinary Work Product Protection

Other material prepared in anticipation of litigation. 

Only discoverable if demonstrate:

(1) Substantial need AND

(2) Undue hardship to obtain by other means.

Asserting and Waiving Privileges and Protections

Waived when: third party given access, relationship between attorney and client at issue, necessary to protect third parties from danger, necessary to prevent fraud upon court/perjury.
HICKMAN v. TAYLOR
Facts
Defendants answered all of the interrogatories except #38. They decline to summarize or set forth the contents of the statements of survivors of a tug boat accident. Plaintiff sought written statements, oral statements and private memoranda.  Defendant alleged “work product” protection.  
Holding
The memoranda would be protected under work product. 
Rationale
Plaintiff has made more than an ordinary request for relevant, nonprivileged facts in the possession of his adversaries or their counsel. This is an attempt to secure statements and mental impressions contained in the files, without any showing of necessity or any indication or claim that denial of such production would unduly prejudice the preparation of petitioner’s case or cause him any hardship or injustice. This falls outside the arena of discovery and contravenes public policy underlying the orderly prosecution and defense of legal claims. Discovery was not intended to enable a learned professional to perform its functions either without wits or on the wits borrowed from the adversary. 
UPJOHN CO. v. UNITED STATES
Facts
Upjohn manufactures and sells pharmaceuticals. An internal investigation found there were “questionable payments.” A letter was sent to all foreign and general managers with a questionnaire to determine if there were any other possibly illegal payments. The company voluntarily submitted a report disclosing questionable payments to the IRS. Before trial, the company declined to produce documents and claimed they were protected by attorney-client privilege. 
Holding
The notes and memoranda are protected by attorney-client privilege if they contain communications. If not, but they still reveal the mental processes, then they are protected under work product and cannot be disclosed simply on a showing of substantial need and undue hardship. 
Rationale
In the corporate context it will frequently be employees beyond the control of the group who will possess the information needed by the corporation’s lawyers. If the purpose of attorney-client privilege is to be served, the attorney and client must be able to predict with some degree of certainty whether particular discussions will be protected. The communications concerned matters within the scope of the employees’ corporate duties and they were sufficiently aware that they were being questioned in order that the corporation could obtain legal advice. The government was free to go out and interview the employees themselves. 
X. DISPOSITIONS

Summary Judgment

Rule 56
(a) The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movement is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion. 

(c)(1) A party asserting that a fact cannot be or is genuinely disputed must support the assertion by: (A) citing to particular parts of the record OR (B) showing that the record does not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact. 


(e) Burden then shifts to the nonmovant to produce evidence or point to evidence to show there is a genuine dispute of material fact. 
CELOTEX CORP. v. CATRETT
Facts
Plaintiff brought a suit on behalf of her deceased husband after he was exposed to asbestos. Defendant filed for summary judgment on the basis that she had failed to produce evidence that defendant’s produce was the proximate cause. Plaintiff appealed and argued defendant should have produced an affidavit and additional evidence to prove its claim. 
Holding
There is no requirement for an affirmative negation of plaintiff’s facts. All you need to show is an absence of evidence. 
Rule
Movant must show no genuine dispute of material facts by pointing to the record or they can produce evidence that negates an element and then the burden of production shifts to the non-movant to rebut either argument. 
Rationale
The moving party is entitled to judgment as a matter of law because the nonmoving party has failed to make a sufficient showing on an essential element of her case with respect to which she has the burden of proof. Where the nonmoving party will bear the burden of proof at trial on a dispositive issue, a summary judgment motion may properly be made in reliance solely on the pleadings, depositions, answers to interrogatories, and admissions on file. 56(e) requires the nonmoving party to go beyond the pleadings and by her own affidavits to designate specific facts showing that there is a genuine issue for trial. 


Burden of Pleading – what needs to go into pleading (Rule 8, Twiqbal standard)

Burden of Production – what evidence must be produced (evaluated at summary judgment stage and JMOL stages)

Burden of Proof – what must be shown at trial to persuade a factfinder
ANDERSON v. LIBERTY LOBBY, INC.

Rationale
The primary difference between summary judgment and directed verdict motions is procedural. Summary judgment is made before trial and decided on documentary evidence. Directed verdict motions are made at trial and decided only on the evidence that has been admitted. But, they both decide whether the evidence presents a sufficient disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter of law. The judge must ask himself whether a fair-minded jury could return a verdict for the plaintiff on the evidence presented. The determination of whether a given factual dispute requires submission to a jury must be guided by the substantive evidentiary standards that apply to the case. 
Discussion
Burden of production for summary judgment begins with movant to present evidence negating one of nonmovant’s claims or showing a hole in the record. Then, it switches to the nonmovant who must then submit evidence from which a reasonable juror could find in its favor (will always be more than a scintilla, and varies with the burden of proof required at trial. 
SCOTT v. HARRIS
Facts
Scott joined in pursuit of Harris and took over as the lead pursuit vehicle. He received permission to use a precision intervention technique to take him out, but instead he applied his push bumper and Harris was rendered a quadriplegic. Brought suit for a violation of his federal constitutional rights by using excessive force resulting in unreasonable seizure. Scott asserted qualified immunity and filed a motion for summary judgment. 
Holding
Summary judgment should have been granted. 
Rule
View the facts and draw reasonable inferences in the light most favorable to the party opposing the summary judgment motion. 
Rationale
The videotape clearly contradicts the version of the story told by respondent and adopted by the lower court. The facts must be viewed in light most favorable to the nonmoving party only if there is a genuine dispute as to those facts. When opposing parties tell two different stories, one of which is blatantly contradicted by the record, so that no reasonable jury could believe it, a court should not adopt that version of the facts for purposes of ruling on a motion for summary judgment. 
Trial: The Civil Jury Right

Rule 38
(a) The right of trial by jury as declared by the Seventh Amendment – or as provided by a federal statute – is preserved to the parties inviolate. 
Rule 39
(a) When a jury trial has been demanded under Rule 38, the action must be designated on the docket as a jury action. The trial on all issues so demanded must be by jury unless: (2) a stipulation is filed to a nonjury trial; or (2) the court finds that one some or all of the issues there is no federal right to a jury trial. 
Rule 48
Jury must begin with at least 6 and no more than 12 members. Unless stipulated otherwise, the verdict must be unanimous and must be returned by a jury of at least 6 members. 
Constitutional Right to Jury Trial – Historical Test

IF cause of action existed prior to 1791 and was heard in courts of law, there is a right to a jury trial.

IF cause of action did not exist prior to 1791, must look to whether (1) can be analogize to matters tried prior to 1791 in courts of law; or (2) can be provided based on the type of relief requested. 
CURTIS v. LOETHER
Facts
Action brought for damages and injunctive relief. Brought suit because defendants who are white refused to rent an apartment to her because of her race. She sought injunctive relief, punitive damages and compensatory damages. No dispute over the fact that injunctive relief was not entitled to a jury trial. Defendants demanded a jury trial, but was denied. Court of Appeals reversed stating that the Seventh Amendment gave them a right to a jury trial. 
Holding
The Seventh Amendment entitles either party to demand a jury trial in an action for damages in the federal courts under Civil Rights Act §812. 
Rule
To determine whether a jury trial shall be granted, go claim by claim and look to the forms of relief demanded for each. 
Rationale
Seventh Amendment provides that “in suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved.” The thrust of the amendment was to preserve the right to jury as it existed in 1791, but the right extends beyond the forms of common law actions at that time. Common law meant suits based on legal rights, as opposed to equitable rights. The Seventh Amendment therefore does apply to actions enforcing statutory rights, and requires a jury trial upon demand, if the statute creates legal rights and remedies. 
TULL v. UNITED STATES
Facts
U.S. charged Tull with being in violation of Clean Water Act, which authorizes an injunction and a civil penalty of up to $10,000 per day while the violation is occurring. Tull demanded a jury trial, but was refused. After bench trial, judge found violations of the Act and fined Tull $75,000. 
Holding
Because the nature of the relief authorized by the Act was traditionally available only in a court of law, the petitioner in this present action is entitled to jury trial on demand. 
Rationale
The Act does not direct that the “civil penalty” be calculated solely on the basis of equitable determinations, such as profits gained from violations, but simply imposes a maximum penalty of $10,000 per day of violation. 
Trial: Jury Instructions & Verdicts

Rule 49
(a) Special Verdict. 
(a)(3) A party waives the right to a jury trial on any issue of fact raised by the pleadings or evidence but not submitted to the jury unless, before the jury retires, the party demands its submission to the jury. If the party does not the court may make a finding on the issue. If the court does not it is considered to have made a finding consistent with its judgment on the special verdict. 

(b)General Verdict with Answers to Written Questions.
(b)(2) When the general verdict and the answers are consistent, the court must approve, for entry under Rule 58, an appropriate judgment. 

(b)(3) When the answers are consistent with each other, but one or more is inconsistent with the general verdict, the court may: (A) approve for entry under Rule 58 an appropriate judgment according to the answers, notwithstanding the general verdict; (B) direct the jury to further consider its answers and verdict; or (C) order a new trial. 

(b)(4) When answers are inconsistent with each other and one or more is also inconsistent with the general verdict, judgment must not be entered; instead, the court must direct the jury to further consider or order a new trial. 
Rule 51
(a) Requests. At close of evidence or when court orders a party must file and furnish written requests for jury instructions.

(b) Instructions. The court must inform the parties of its proposed instructions before instructing the jury and before final jury arguments; court must also give the parties an opportunity to object on the record. 
GALLICK v. BALTIMORE & OHIO R.R. CO.
Facts
A special verdict was given to the jury and judgment awarding damages to petitioner was entered. A list of around 25 questions was given to the jury regarding the law of negligence. The Court of Appeals held that there was no evidence from which the jury could properly conclude that respondent’s fetid pool had something to do with the insect that bit plaintiff and caused amputation of his leg. However, the jury found negligence and proximate cause, but certain questions suggest it wasn’t foreseeable. 
Holding
If there are seemingly inconsistent answers on a special verdict form, the trial court must try to reconcile those answers, by exegesis if necessary. 
Rationale
The record shows sufficient evidence to warrant the jury’s conclusion that petitioner’s injuries were caused by the acts or omissions of defendant. The gap is one that the ordinary juror can fill based on inferences. It is not reasonable to require the plaintiff to produce sophisticated evidence regarding the origin of the bug. It is inefficient and impossible to expect plaintiff to reconcile every gap. 
Trial: Motion for New Trial

Rule 59
Motion for New Trial. A motion for a new trial must be filed no later than 28 days after entry of judgment. 
Rule 60
Grounds for Relief from a Final Judgment, Order or Proceeding. Mistake, inadvertence, surprise, or excusable neglect; newly discovered evidence; fraud, misrepresentation, or misconduct; judgment is void; judgment has been satisfied or discharged; based on an earlier judgment that has been reversed or vacated; applying it prospectively is no longer equitable; any other reason that justifies relief. 
Rule 61
Harmless Error. Unless justice requires otherwise, no error in admitting or excluding evidence – or any other error by the court or a party – is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order.
SANDERS-EL v. WENCEWICZ
Facts
22-year-old Sanders-El was arrested pursuant to a warrant. Sanders-El kicked open the police vehicle and fled. He sustained injuries during the struggle. Alleged the officers used excessive force, depriving him of constitutional rights. Jury could not agree on a verdict and a mistrial was declared. After a second trial verdict returned in favor of the police officers. Plaintiff argues that there was intentionally prejudicial conduct of defense counsel by arousing the prejudices of the jury by leading it to believe he had the conviction record of a veteran criminal. Before the second trial, the judge indicated that prior felony convictions were admissible for impeachment purposes, but he would not allow evidence of prior arrests or probation violations. 
Rule
The standard of review applicable to trial court’s denial of a motion for mistrial is abuse of discretion. Improper questioning by counsel generally entitles the aggrieved party to a new trial if such questioning conveys improper information to the jury and prejudices the opposing litigant. 
Rationale
Must look to whether the probative value of such evidence is so overwhelmingly outweighed by its inevitable tendency to inflame or prejudice the jury. First, the case was exceedingly close – the first jury could not agree. Second, the incident was neither isolated nor accidental because counsel knew that evidence was prejudicial. Third, the record does not reveal the jury received any curative instruction. Fourth, the nature of this irrelevant evidence is especially prejudicial. Fifth, this claim rests largely on the credibility of the parties and witnesses. 
Judgment as Matter of Law & Renewed JMOL

Rule 50
(a)(1) If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may: (A) resolve the issue against the party; and (B) grant a motion for judgment as a matter of law. 
(a)(2) A motion for JMOL may be made any time before the case is submitted to the jury. 

(b) If the court does not grant a motion for JMOL, the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment, the movant may file a renewed motion for JMOL and may include an alternative or joint request for a new trial. 

At the close of plaintiff’s case-in-chief: “Sufficiency of the evidence for a reasonable jury to find for nonmovant on each element.”

At close of evidence: “Taking all reasonable inferences from the evidence at trial in favor of the nonmovant, no reasonable juror could find for nonmovant.

*Courts will look to how easy/difficult it is for a party to obtain the evidence where there is a gap in the record (i.e., if it’s about motive, we don’t require them to produce that type of evidence). The court will also look to the stakes of the case (i.e., if it’s an important case, the court will demand more of the gaps to be filled).
GALLOWAY v. UNITED STATES
Facts
Plaintiff seeks to recover benefits from disability insurance provided by the United States for a total disability that occurred during his military service. There was evidence brought in during his time serving, but there was a period of 8 years that did not have any evidence produced. Plaintiff was required to show insanity so long and continuously sustained. 
Rationale
Insanity so long and continuous could not hide itself from the eyes and ears of witnesses. Inference is capable of bridging many gaps, but not one so wide and deep as this. No favorable inference can be drawn from the omission. To allow such an inference would permit the substitution of inference for evidence disclosed to be available but not produced. 
Discussion
There was also discussion in the opinion for where to draw the line between due process/opportunity to be heard and the Seventh Amendment with regards to JMOL.
REEVES v. SANDERSON PLUMBING PRODUCTS

Facts
Reeves alleged age discrimination was the reason he was fired. He proved a prima facie case of discrimination. The defendant then offered evidence to show that the reason was not based on age discrimination. The trial court denied motions for JMOL and the case went to the jury. The jury found for plaintiff. Defendant then renewed its motion for JMOL. Trial court denied it. Court of Appeals reversed holding the plaintiff had not introduced enough evidence for a reasonable jury to have found defendant’s explanation was pretexual. 
Holding
Defendant was not entitled to judgment as a matter of law. 
Rule
The plaintiff – once the employer produces sufficient evidence to support a nondiscriminatory explanation for its decision – must be afforded the opportunity to prove by a preponderance of the evidence that the legitimate reasons offered by the defendant were not its true reasons, but were a pretext for discrimination. The trier of fact may still consider the evidence establishing the plaintiff’s prima facie case and inferences properly drawn therefrom on the issue of whether the defendant’s explanation is pretextual.
Rationale
A plaintiff’s prima facie case, combined with sufficient evidence to find that the employer’s asserted justification is false, may permit the trier of fact to conclude that the employer unlawfully discriminated. The court must draw all reasonable inferences in favor of the nonmoving party, and it may not make credibility determinations or weigh the evidence. 
Discussion
There is a gap in the record for what the real motivation was for firing. There is no way this gap can be filled so the court will not require plaintiff to fill it. Jury has to infer what the actual motive was. Court says that jury can infer from pretext that it was because of age discrimination. 
REID v. SAN PEDRO, LOS ANGELES & SALT LAKE R.R.
Facts
A cow strayed onto a railroad track and was hit by a train. The law absolved the railroad of responsibility if the cow entered the area through an open gate on private property. But would be responsible if the cow entered through the railroad’s fence. Evidence was entered that both the fence was down and the gate was open. 

Rationale
Plaintiff failed to show by a preponderance of the evidence that the cow entered through the fence. Directed verdict should have been entered for the railroad. 

XI. APPEAL & PRECLUSION

Standards of Review

De novo. Appellate court starts anew, when they are reviewing a cold record as the trial court did, evaluating only issues of law.
Abuse of discretion. Examples include the type of sanction to impose, whether to impose a sanction; trial court has wide latitude to make the call, but it’s not unbounded.

Clear error. Issues of fact, if the trial court made the wrong decision to an objection, very deferential.

Plain error. Harmless error concept, only if manifest miscarriage of justice. 
Preclusion: (1) Valid final judgment, (2) Same parties, (3) same claim. 

Rule Preclusion

“Logical relationship” test. Party with counterclaim meeting the requirements of Rule 13(a) is precluded by a valid final judgment from asserting the claim in other litigation. 
Claim Preclusion

Precludes you from bringing the claims/counterclaims you could, but didn’t bring in the first suit.

Elements:

(1) Final valid judgment

(2) On the merits (of the underlying claim, dismissal without prejudice allows plaintiff to refile)

(3) Precludes subsequent litigation 

(4) Between the same parties or their privies (others that are so closely related that they represented their same interests)

(5) Of a claim arising from the same or connected transactions or occurrences

(6) That was or could have been asserted in the earlier-decided suit

MCCONNELL v. TRAVELERS INDEMNITY CO.
Facts
McConnells were injured in an auto accident. Under LA community property law, the wife’s claim for personal injuries is her separate property; the husband’s claim belongs to the community. Wife brought suit for injuries in state court. Husband joined in the suit seeking the medical expenses he paid for her injuries. Husband then filed suit in federal court for his personal injuries and his medical expenses. Defendants filed motion for summary judgment based on contention that plaintiff had split his cause of action by filing suit in state court for medical expenses. Plaintiff moved to dismiss his claim in the state suit with prejudice. Defendants then filed a renewed motion for summary judgment since plaintiff could have pursued his claim for personal injuries only by amending his petition in the state court, but since the court dismissed the action, it was a final judgment and was res judicata as to his action in the federal court. Trial judge granted the motion. 
Holding
Summary judgment was appropriate. 
Rationale
Plaintiff cannot split his claims for personal injuries and property damage arising from the same accident. The husband and wife may split their tort claims, but the husband’s lawsuit must include any claim for the wife’s medical expenses. The parties may therefore end up litigating the issue of the wife’s injuries twice. 
FEDERATED DEPARTMENT STORES v. MOITIE
Facts
There were 7 parallel civil actions brought against defendant in federal court. They were almost verbatim but Moitie was based only on state law, but had diversity, whereas Brown alleged federal law. District Court dismissed all of the actions alleging they failed to state an “injury” to their “business or property.” Five appealed, but Brown and Moitie refiled the two actions in state court. Defendants removed and moved to dismiss on ground of res judicata. District Court first denied motion to remand. And then dismissed based on res judicata. Court of Appeals meanwhile reversed and remanded the five cases that appealed. Moitie II and Brown II were appealed and when they had come before the same Court of Appeals they were reversed. It stated that the other five had successfully appealed the decision. The non-appealing parties may benefit from a reversal when their position is closely interwoven with that of the appealing parties. Res judicata must give way to public policy and simple justice. 
Holding
There are no exceptions to res judicata. 
Rationale
The Court of Appeals’ view would result in elements of uncertainty and confusion and would undermine the conclusive character of judgments. Respondents seek to be the windfall beneficiaries of an appellate reversal procured by other independent parties who have no interest in respondents’ case. Also, they made a calculated choice to forego their appeals. Public policy dictates there be an end of litigation. 

TAYLOR v. STURGELL
Facts
Taylor filed a lawsuit under the Freedom of Information Act. His friend Kerrick had previously brought an unsuccessful suit seeking the same records. There was no legal relationship, and no evidence that Taylor participated in or even had notice of the earlier suit. 
Holding
The case shall be remanded to determine whether Taylor is acting as Herrick’s agent. 
Rule
There are 6 exceptions to nonparty preclusion: (1) if all parties agree to be bound to each other’s cases; (2) substantive legal relationship; (3) adequate representation by someone with the same interests who was a party to the previous suit; (4) nonparty assumed control over the litigation which judgment was rendered; (5) may not relitigate through a proxy; (6) statutory scheme expressly forecloses successive litigation by nonlitigants if consistent with due process. 
Rationale
Rejection of the broad doctrine of “virtual representation” is based on nonparty “adequate” representation qualifies for preclusion only if, at a minimum: (1) the interests of the nonparty and her representative are aligned, (2) either the party understood herself to be acting in a representative capacity or the original court took care to protect the interests of the nonparty, and sometimes requires (3) notice of the original suit to the persons alleged to have been represented. 
Issue Preclusion

Only applies to issues that were already litigated – does not need to have the same parties or their privies present.

Elements:

(1) Valid final judgment (need not be on the merits)

(2) In which a party had full and fair opportunity to litigate an issue

(3) Precludes relitigation by that party or its privies

(4) Of the same issue of fact or application of law to fact

(5) If the issue was actually litigated

(6) The decision on the issue was necessary to the prior judgment
COMMISSIONER OF INTERNAL REVENUE v. SUNNEN
Facts
The issue was whether the royalties that were paid to the wife were part of the taxpayer’s income each year from 1937-1941. The court held that all the royalties were part of taxpayer’s taxable income, except the ones from 1937 that were from a 1928 contract. This is because there was an earlier proceeding that said royalties from 1929-1931 based on that same 1928 contract were not taxable. 
Rule
When a court has entered a final judgment on the merits of a cause of action the parties to the suit and their privies are thereafter bound not only as to every matter which was offered and received to sustain or defeat the claim or demand, but as to any other admissible matter which might have been offered for that purpose. 
Rationale
Each year is the origin of a new liability and of a separate cause of action. The royalty payments growing out of the license contracts which were not involved in the earlier action and which concerned different tax years are free from the effects of collateral estoppel. 
PARKLANE HOSIERY CO. v. SHORE
Facts
Plaintiff brought stockholder’s class action against defendants in federal court. Argued it had issued a materially false and misleading proxy statement in connection with a merger. The SEC then filed suit against the same defendant alleging essentially the same thing. The court found that the proxy statement was materially false and entered a declaratory judgment to that effect. The plaintiff in the present case then moved for partial summary judgment asserting that they were collaterally estopped from relitigating the issues that had been resolved against them in the action brought by the SEC. 
Holding
Since petitioners received a “full and fair” opportunity to litigate their claims in the SEC action, the contemporary law of collateral estoppel leads inescapably to the conclusion that the petitioners are collaterally estopped from relitigating the question of whether the statement was materially false. 
Rule
Where a plaintiff could easily have joined in the earlier action or where, either for the reasons discussed above or for other reasons, the application of offensive estoppel would be unfair to defendant, a trial judge should not allow it. 
Rationale
The present case involves offensive use of collateral estoppel. Other considerations: Offensive use does not promote judicial economy in the same manner that defensive use does because since a plaintiff will be able to rely on a previous judgment against a defendant but will not be bound by that judgment if the defendant wins the plaintiff has every incentive to adopt a “wait and see” attitude which will likely increase the total amount of litigation. Also, it may be unfair to a defendant if the first case is for small or nominal damages and the defendant does not have much incentive to defend vigorously, especially if future suits are not foreseeable. Additionally, the second action may afford the defendant additional procedural opportunities unavailable in the first action that could cause a different result. Here, there were serious allegations, obviously additional foreseeable litigation, no additional procedural opportunities. 
Factors Determining Whether to Permit Use of Nonmutual Collateral Estoppel (Parklane)

· Extent to which prior suit was fully adversarially litigated: 

· Stakes of prior suit for party against whome estappel invoked

· Competence & experience of counsel in prior suit

· Foreseeability of this sort of litigation later when prior suit was litigated

· Differences between prior forum and this forum:

· Limitations on procedures available in prior forum

· Serious inconvencinece of prior forum

· Differences in applicable law in prior suit

· Fairness & incentives on parties:

· Whether inconsistent prior judgments exist, so relying on one is unfair

· Whether party seeking to use estoppel should in fairness have joined prior suit

· New evidence or changed circumstances since prior litigation

· Public interest in relitigation of claims, especially claims against the government

