Civ Pro Outline


Civil Procedure: The mechanics of how we achieve due process; the rules and standards for how litigants interact with each other and the court; our formal system for resolving civil disputes. 
General Subject Matter Jurisdiction versus Limited Subject Matter Jurisdiction:

· General SMJ – State courts have what is called SMJ (as well as specific SMJ). 

· The state courts’ specific SMJ is important because only state courts can hear cases involving probate (wills) and family law. 

· Limited SMJ – Federal courts have limited SMJ because they can only hear cases that:

· Involve a question on a federal matter (Grable Test); 

· Where parties involved in the cases have Complete Diversity of Citizenship (including amount in controversy); 

· In areas of law that are specific to federal courts (ex: patents, copyright, antitrust, bankruptcy, suits against the United States, etc.)
Due Process
Constitutional Due Process: When the government (state or federal, incl. the courts) deprives you of life, liberty, or property, you have a right to notice and an opportunity to be heard. 

· Fifth Amendment – Federal Due Process 
· Fourteenth Amendment – State Due Process 

· Policies Behind Due Process: 

· Consistency 

· Justice 

· Reduces chance of bias, passion, or prejudice

· Provides a check on the state 

· Authority of the system depends on people believing in fairness 

· Note: Constitutional due process question on exam = must analyze R. 4 service, constitutional notice, opportunity to be heard. 
Opportunity to be Heard
· Mathews Test:

· Private Interest 

· Risk of erroneous deprivation 

· Government interest 

· Goldberg v. Kelly – Class action suit against the state distributors of welfare who took people’s welfare benefits before a pre-termination hearing to decide whether they should discontinue benefits or not. 

· Held: Court weighed three factors: 

· Individual’s interest in pre-deprivation in-person hearing vs. 

· The means of subsistence, the ability to launch any challenge to appear at the post deprivation hearing (completely impoverished so cannot eat and gather evidence and prepare for hearing).
· Governments interest, and 

· Costs of having to continue benefits until a hearing, promoting a society where there are not a lot of desolate people, limit amount of times people are wrongly/falsely terminating benefits. 

· Value that having hearing pre-deprivation and in-person adds to the process. 

· Recipients generally not able to submit written arguments, only way in which they are able to argue position is in person, allows people the dignity to be able to tell their story. 

· Mathews v. Eldridge – Man’s disabilities benefits were terminated. Similar to Goldberg, people were getting their disabilities benefits terminated without pre-termination hearing. 

· Held: Articulated balancing test for determining how to decide by weighing:

· Private interest that will be affected by the government action; 

· Although important, the private interests here are less than Goldberg because if disabilities discontinued, can get welfare. 

· Risk of erroneous deprivation through procedures used and probable value, if any, of additional procedures; and 

· Risk here is less because the procedures are based on an objective inquiry, it’s a purely medical decision, not something where need input of the individual. 

· Government interest that would be impaired if additional procedures were given (including fiscal and administrative burden). 

· Cost would be particularly high because would need a doctor testifying at every hearing. 

· This test versus the Goldberg test – The focus here is more on whether the result of the procedure is accurate, the emphasis is on the accuracy of the result, not on the dignity of the process. If there is some alternative way of subsisting (i.e. can still get welfare after disabilities benefits are discontinued) then the interest at stake is not so high. 

· Hamdi v. Rumsfeld – Man being detained in Guantanamo without trial or hearing after being captured with the Taliban, declared enemy of the state. Being detained based on Mobbs Declaration, which allows someone to be detained as enemy combatant based solely on hearsay evidence (evidence could be weak, no chance to cross-examine witness, etc.)
· Held: Uses Mathews test to determine Hamdi is owed due process. Concluded Hamdi was required notice and opportunity to be heard, but court did not have to comply with normal procedures during wartime with a suspected wartime criminal. If a detainee seeking to challenge classification as an enemy combatant must be guaranteed: (1) Must receive notice of factual basis for classification, and (2) a fair opportunity to rebut the governments factual assertions, (3) before a neutral decision maker. 
· Individual interest – Other than life, physical liberty is the biggest personal interest one could have

· Governmental interest – Not releasing national security secrets; it would be a tremendous disruption of war if commanders have to fly to the U.S. to testify; don’t want people to return to enemies and fight against the U.S.

· Uses burden-shifting scheme to balance governmental interest. Once the government introduces evidence about Hamdi, he has the burden to introduce evidence that rebuts and outweighs the government’s evidence. 

· Risk of error – Need for fair notice for the factual basis for classifying him as an enemy combatant and opportunity to be heard, but does not need to be full blown criminal trial to meet requirements of the constitution. 
· Black Letter Law (what due process is and when it applies): When the government deprives you of life, liberty, or property, you have the right to notice and an opportunity to be heard

· Subsidiary test that flushes out what kind of an opportunity to be heard you’re entitled to:

· Mathews Test

· Private interest 

· Risk of erroneous deprivation 

· The accuracy interest in the process (risk of error using process gov’t currently using v. risk of error of the system the plaintiffs are requesting)
· Government interest 

· Is government interest more like saving money, or more like national security?
Notice (Rule 4)
· Mullane Standard: Kind of notice required under the constitution when the government deprives someone of life, liberty or property– this is the basic standard for constitutionally adequate notice
· Notice must be reasonably calculated to inform (actual notice), if possible. 

· Due process requires good faith reasonable effort at notice; if conditions prevent using method reasonably calculated to inform, then must use method no worse than alternatives (feasible and customary substitutes). 

· Mullane v. Central Hanover Bank – NY state statute allows small trusts to pool together assets for purposes of management and investment. State law said a little notice published in the paper was sufficient for notifying people of the petition for them to raise objections before the judge ruled on the opinion. Types of beneficiaries: known beneficiaries (state had their information); known with difficult to determine addresses; unknown beneficiaries (unborn or contingent beneficiaries). 
· Held: For beneficiaries that can be more easily traced, they need to do something more than the newspaper publication, they need to use the mail, since another reasonable alternative exists to give these people actual notice. Known beneficiaries or harder to find beneficiaries only require notice by publication. Publication sufficient because it makes a public record, not secret legal proceedings, and it would be a huge burden to try and find all of these beneficiaries. The people who do get notice are eliminating the risk of erroneous deprivation because they are ensuring that the trust manager is not cheating them out of their money. 
· Note: Since it is much easier to find people now than when case was decided, the case would probably be decided differently with regards to second group of beneficiaries. 

· Jones v. Flowers – Jones accidentally stopped paying taxes on his house. House is foreclosed on, and state sells to someone at auction. Buyer sends notice of eviction to the house, and Jones’ daughter was living there. The state government had been complying with state regulations on methods to notify Jones via certified mail, but keeps getting notice that there wasn’t anyone there to sign for mail. They don’t take any additional measures to contact Jones, i.e. via regular mail. 
· Held: Notification via certified mail on the first attempt was reasonable notification, but once the mail was returned unclaimed, it was not reasonable to rely on it for notice prior to deprivation of property, because:

· One actually desiring to inform someone would do more, and 

· Doing more (regular mail, posting notice) is feasible and customary. 
· Mid-Continent Wood v. Harris – Harris keeps “dodging” summons after not paying for products purchased. Keeps negotiating settlement agreement then not paying again. In the private server processor delivery the summons was not included which is a requirement under Rule 4. 

· Held: Since summons did not comply with Rule 4 and Harris did not personally receive the service from the Marshall, the lower court cannot make an exception and say that since Mid-Continent tried to reach Harris several times, that that is enough for notice. Must comply with the federal rules, and since they didn’t, the lower court’s judgment is void. 
· Black Letter Law (notice): To provide due process of law under U.S. Constitution, method of giving notice must be: Reasonably calculated to give actual notice (If government knows actual notice has not been achieved, then the method is not reasonable), if and only if conditions prevent use of method so calculated, the method of giving notice must not be substantially less likely to achieve actual notice than other feasible and customary methods. Must strictly comply with Rule 4 requirements, attempting delivery several times does not justify an exception to the rules. 
Notice for Provisional Relief 

· Injunction: An order to take or refrain from taking specified actions

· Includes: Temporary restraining orders (TROs), Preliminary Injunctions (PIs); and final injunctions. 

· The purpose of a TRO or PI is usually to preserve the status quo. 

· Injunctions have both substantive and procedural requirements. 

· Purposes of Provisional Relief: Want to prevent the defendant from creating a situation where no relief can be ordered at the end of the day. 

· Securing the judgment – use state law method to: attach or put a lien on real property, sequester or replevy chattels, place any property under control of a receiver. 

· Preserving the status quo – stop any (further) injury pending next stage. 

· Constitutional Requirements: Under due process, plaintiff can get an injunction without notice, but 

· P has to give sworn testimony (affidavit sufficient); 

· Judge has to approve; 

· Plaintiff has to post a bond (in most cases); 

· Defendant must be given prompt opportunity to be heard 

· Ex Parte – Notice to only one side of the litigation. 

· Preliminary relief requires one meet the substantive requirements and follow rule 65. 

· Substantive Requirements – For TROs/PIs (from U.S. v. NY Times & Winter):

· Applicant is likely to succeed on the merits (must have facts to show can claim a COA), 

· Applicant is likely to suffer irreparable harm (“no adequate remedy at law”) without injunction (damages will not fully compensate for injury), 

· Harm to adverse (enjoined) party from injunction is outweighed by harm to applicant without injunction (“balancing the equities”), and 

· The public interest favors (or does not disfavor) the injunction. 

· Substantive test is a balancing test – Like elements test, must show some evidence of each, but like a factors test because sliding scale between probability of success and degree of harm to applicant:

· If plaintiff shows they are very likely to win on merits of the case, then only need to show some probable irreparable harm to applicant; 

· If show irreparable harm much greater to applicant than adverse party, then need only barely show more likely than not to win on merits. 

· Procedural Requirements – For Injunctions, from Rule 65 and due process clauses:

· For a TRO without notice (ex parte), Rule 65(b):

· (1)(A) Specific sworn facts on personal knowledge must clearly show immediate and irreparable injury if wait for adverse party to be heard, and 

· (1)(B) Movant’s attorney must certify in writing efforts, if any, to give notice or why notice should not be required 

· For a PI, Rule 65(a):

· Must give notice, and 

· Can consolidate with trial, or use evidence from PI hearing at trial. 

· For TRO and PI, Rule 65(c):

· Applicant must provide security/bond 

· Constitutional reason for Rule 65: A TRO or PI that complies with Rule 65, does by virtue of notice and hearing requirements of rule, comport with Due Process

· A TRO provides an adverse party with due process because:

· They can be heard from, and must be heard from very quickly 

· A judge, and not a clerk, must approve the TRO and the bond provides compensation to the adverse party if the TRO is issued erroneously. 

· Pentagon Papers Case (U.S. v. NY Times) – The government wants a TRO to stop the NY Times from publishing articles about the Vietnam war, claiming it violates national security. The court issues a TRO pending a PI hearing. 

· Held: The information the NY Times wanted to publish was not violating national security, and although the information might be embarrassing. There is a significant public interest in informing the public of what is going on in the government. 

· If court ruled in favor of the government, then there would always be this fear of free flow of ideas, there cannot be a limit on freedom of the press. 

· Dissent: The majority’s opinion was made too quickly and there hadn’t been proper deliberations by the court in coming to a decision – this is commonly the arguments with TROs and PIs. 

· Winter v. National Resources – Navy about to start under sea trainings and Winter says that this sonar training will kill a ton of marine animals. Winter says Navy needs to do full environmental impact report, Navy says only needs to do a quickie impact assessment. 

· Held: Likely to suffer irreparable harm is the key element here. Prior to this case, courts used elements as a balancing factor – they didn’t have to show as much of one element if they could convincingly prove some of the other elements. Balancing test is tweeked by government here, says Winter must show they are likely to suffer irreparable harm. Not just possible they will suffer irreparable harm. Courts will say if person can prove they will suffer irreparable harm, then they will employ a sliding scale on the other three elements. 
· Note: Class 6 notes go over the Big Berries HYPO, which covers preliminary relief. 
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Final Relief
· Final relief is relief the court can order at the end of the day 

· Equitable Relief:

· Injunction (Final): Orders to stop going something 

· Rescission or Reformation (contract remedy, rescinding a contract or rewriting a contract)

· An Accounting, etc. 

· Declaratory Relief: A declaration as to the rights of the parties 

· Costs (and fees if provided by statute): Fairly narrow category because it does not provide for attorneys fees (covers process server costs, etc.).
· Damages:

· Compensatory (jury, court may reduce or add) – to compensate 

· Nominal ($1) – to formally recognize an injury 

· Statutory – to relief P of burden of proving damages, in some cases to serve as a penalty

· May be the case that it is difficult to prove damages, or cost more to prove them than they are worth, used as kind of penalty/punitive damages. 

· Punitive (jury) – to punish and deter actions done with ill-will (only for tort or statutory violation done with ill-will).
· Carey v. Piphus – Two plaintiffs sue their schools because they were suspended without first providing an opportunity to be heard (i.e. giving a meeting to determine whether or not they even committed the act that got them suspended), thus violating their due process rights. There was no evidence of actual injury from the denial of due process, and Ps argued that a denial of constitutional rights is an injury in itself, and if the court doesn’t award damages, there wont be an incentive for people to even follow the constitution. 
· Held: Since there is no proof of actual injury, plaintiffs can only be awarded nominal damages, the deterrence factor here is that the defendants must pay for plaintiff’s attorneys fees, and if the defendants don’t give these hearings before suspending a student, they will be found in contempt of court. 

· Rule (Carey v. Piphus): If there are no statutory damages, and the plaintiffs cannot prove compensatory damages, then they are only entitled to nominal damages. 

· Philip Morris & Exxon Valdez: Due process clause limits punitive damages, so as to ensure not based on passion or acts for which D could not provide a defense; compensatory to punitive damages ratio ought not to exceed 1:10, or possibly less. 
· All of these cases’ (Plus State Farm case) punitive damages were reversed because the amount was deemed to violate due process. 
Pleadings and Preliminary Motions
· Claim: A set of facts that give rise to the inference that something happened for which the law will provide a remedy (that something can be a common law claim or a statutory claim). 

· To bring a claim, must have as an attorney, a good faith reasonable belief that evidence exists to support each element of your claim – don’t need all evidence, but a good faith belief based on reasonable investigation that that evidence is out there.
· Pleadings (Rule 7):
· Complaint (original or 3rd party)

· Answer (To any complaint, counterclaim, crossclaim, or 3rd party complaint)

· Pleadings: Contain allegations and denials identifying the court’s jurisdiction, the parties, their claims and defenses, and the subject of the suit. 

· Motions: An application to court for an order, with a memorandum in support stating grounds for the motion. 

· Service: 

· Complaints against a party not yet in the suit are served with a summons or via a waiver (Rule 4).

· Other papers (Answers, motions, etc.) are served on attorneys/pro se (Rule 5).

· Standard intended by Federal Rules: 

· Aim for judgment on merits, not on procedure 

· Pleadings get the case started 

· Facts to shape outcome through discovery and liberal amendments to pleadings 

· Notice pleading is crucial because there is a tension between:

· A desire to allow plaintiff discovery where defendant controls the information needed to prove the claim, so the defendant has an incentive to follow the law, versus 

· A desire to protect the defendant from unwarranted discovery and frivolous suits

· Conley v. Gibson – African American railroad workers were fired from their jobs, then those positions were all filled by white employees. There is a railroad union representative that protects all railroad workers from being wrongly terminated, however they refused to offer the African American employees the same protection they were giving white employees. 

· Held: A short and plain statement was all that was required under the rules and the complaint gives the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests. 
· In this particular case, the low threshold for pleading their claim is appropriate because the underlying allegations are really a conspiracy between the employers and union so they will not tell the true story. 

· Conley Standard (Notice Pleading): A complaint fails if it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief. 

· The function of complaint is to give notice, and standard applies to all civil cases. 

· This is NO LONGER GOOD LAW

· Plausibility Pleading Standard: What it takes to meet requirements under R. 8 = what it takes to survive R. 12 motion to dismiss for failure to state a claim. 
· Rule 8: A short and plain statement of a legal claim showing entitled to relief. 

· Ashcroft v. Iqbal – Pakistani citizen, after 9/11 US took a lot of Muslims that they perceived to be terrorists and put them in SUPER MAX prison. 

· Rule: A complaint must be non-conclusory to be considered well pleaded. 

· Iqbal Test:
· Taking all “facts” as true 

· And ignoring any “legal conclusions”

· With what’s left, make reasonable inferences and if those inferences lean towards a plausible claim, then the case may go forward (standard is between possible and probable) 
· Need specific facts on each element and those specific facts must give rise to reasonable inference those facts may have happened. 

· Judges are to determine which inferences are plausible and which are not by drawing on judicial experience and common sense (very subjective standard, judges will have different ideas of plausibility and what’s reasonable). 

· Swanson v. Citibank – P applies for house loan, states house is worth this much, then bank has appraiser go to house, appraises it for way less, she has her own appraiser appraise house and value closer to P’s estimate. P files suit claiming bank discriminated against her based on race. She appeared at trial pro se. 

· Held: Majority states P’s claims meet plausibility standard because they say it’s plausible that what P is saying is true. She needs additional evidence than just the two appraisals before trial, but she currently alleged enough facts to put defendant on notice. The plausibility pleading is important when there is no way the person can allege discrimination plausibly without going to discovery, this complaint is plausible. 
· Dissent: Discrimination not plausible here, the present evidence does not show P was treated any differently than other applicants, there was no blatantly racist behavior, Citibank has been hit hardest by recession (case took place in middle of recession) and that could be equally plausible reason she was denied the loan. high cost of discovery motivates him, wants to make standard higher than majority because don’t want frivolous claims going to discovery. 

· Some cases plausibility standard won’t be an issue, it will make a difference in certain cases:

· Cases that are hard to prove because they require you to get into somebody’s head;

· Conspiracy cases where it requires you to get into somebody’s head; 

· Cases where there is just no way to get the facts unless case goes to discovery; 

· Cases where the judge just doesn’t believe they are true. 

· Relationship between Rule 8 and Rule 9:

· Rule 9 talks about the exceptions to normal pleading rules, the normal pleading rules are in Rule 8, rule 9 says where a party needs to spell out in more detail or doesn’t need to spell out things in more detail. 
· Rule 9: 

· Must state circumstances constituting fraud or mistake with particularity. 

· But state of mind may be alleged generally. 

· Must specifically state special (unexpected, unusual, disfavored) damages. 

· Note: Plausibility pleading standard is very good exam question because it can be argued both ways. 

· Fact: Something that the party making the allegation might really know, something that can be observed or tested directly. 

· Inference: Something the alleging party cannot truly know, such as the opposing party’s state of mind or whether the opposing party was involved in a secret agreement, but which someone could infer based on the known facts. 

· Legal Conclusion: The legal significance of a fact or inference; conclusory allegations state an element of a claim without asserting the predicate facts and inferences. 
Drafting Pleadings

· Complaint:

· Minimum substantive requirements for Complain under Rules:

· Identification of parties (Rule 10);

· Short and plain statement of subject matter jurisdiction (Rule 8);

· Short and plain statement of legal claim showing entitled to relief (Rule 8);

· Prayer for relief (Rule 8)

· Responding to the Complaint: Preliminary Motions – Rule 12 = Pre-Answer & Answer Motions
· Rule 12:

· Rule 12(b): Delays answer to 14 days after denial motion, may raise: 

· Lack of subject matter jurisdiction;
· Lack of personal jurisdiction (Use them or lose them);

· Improper venue (Use them or lose them);

· Insufficient process (Use them or lose them);

· Insufficient service of process (Use them or lose them);

· Failure to state a claim upon which relief can be granted;

· Failure to join a party under Rule 19.

· Rule 12(h)(1) – Use them or lose them: These are the defenses, which must be brought up either all together in pre-answer motion, or if no pre-answer, in the answer (first substantive filing). If they are not brought up, then defendant can no longer use them during trial. 

· Note: Can also put them in first amended pleading and it will be allowed. 

· Rule 12(h)(2) – Failure to state a claim or failure to join Rule 19 necessary party: Can raise these defenses in any pleading, on motion for judgment on the pleadings, or at trial; or 

· Rule 12(h)(3) – Lack of subject matter jurisdiction: This defense can be raised at any time before, during, or after the case, by either party or the judge, renders judgment void. 

· Rule 12(e) – Motion For A More Definite Statement: Must be raised in pre-answer motion (because complaint is too vague to answer); delays answer deadline until 14 days after denial motion or new complaint. 

· Must be made before and only before responding to the pleading, if the complaint is so vague you cannot respond to the pleading, that it the only thing you can do. If this motion is denied, then have waived all use them or lose thems. 

· If file a complaint, and other side files motion for more definite statement and it is granted, plaintiff has 14 days to file more definite statement. 

· Rule 12(g) Omnibus Rule – Pre-Answer Motion Rule: Must raise all available Rule 12 defenses/objections in first pre-answer motion. Cannot make 2 motions, whatever isn’t in your first motion must go in answer. 
· Why might file pre-answer motion rather than only file answer:

· Get rid of entire case or claims;

· Buy more time to answer; 

· Need clarity in order to answer (Rule 12(e));

· Get an early win;

· Settlement, client’s needs, weighing costs/benefits of motions. 
· Answers: 

· Timing:

· Rule 12(a)(1): For a domestic defendant, the answer is due 21 days after service, or 60 days after request for waiver of service, BUT 

· If need more time, party can request an extension of time from both other side and must file Rule 6 a request for an enlargement of time / extra time. 

· Rule 12(a)(4): After the denial of the first Rule 12(b) motion, the deadline extends to 14 days after denial; OR, if a motion for a more definite statement is granted, then the defendant has 14 days after the new complaint is served. 

· This rule states a defendant’s pre-answer motion, if filed, changes the normal timing rule. If they filed a pre-answer motion, then defendant gets additional time, either until judge denies motion, or if court grants motion and case is dismissed, then never have to file a denial. If it is a more definite complaint, then have 14 days until other side files more definite statement.

· Minimum Substantive Requirements for Answer: 

· Admit, deny, or state lack of sufficient information to form a belief as to truth of each fact alleged in complaint – Rule 8(b) – Failure to specifically deny = admit.
· Statements must be made in good faith and with reasonable investigation. 

· All Rule 12(b) defenses unless already waived or asserted by prior Rule 12 Motion.
· All (other) affirmative defenses – Rule 8(c).

· Any counterclaims or crossclaims – Rule 8(a). 

· If plaintiff did not ask for a jury trial, now is the time (or via written demand within 14 days) – Rule 38. 

· Special Matters – Requiring particularized pleading in answer under Rule 9:

· Challenge to capacity to sue or be sued; 

· Mistake of fraud as a defense; 

· Etc. 

· Affirmative Defenses:

· Goes in answer, and basically defendant is saying even if everything plaintiff is saying is true, doesn’t matter because they (defendant) are not liable. 

· “Avoidance” because avoids ordinary legal effect of claim, rather than challenging existence of claim. 

· Types of defenses that are affirmative:

· Disfavored for policy reasons; 

· Better for D to prove (D has better access to evidence); 

· Likely to cause unfair surprise, sandbagging, if D does not raise; 

· Extrinsic to elements of P’s cause of action. 

· Must be in Pleading: Those listed in Rule 8(c), including:

· Limitation; 

· Contributory negligence; 

· Immunity; 

· Etc.

· Should be in pleading: Any defense that might be affirmative (play it safe). 

· Why do we care what goes in the pleading?

· Shapes the way the litigation will go forward

· Pleadings defines the universe of the litigation 

· Parties know what they need to/ are allowed to do discover on 

· All of this is trying to ensure the merits is what governs the litigation

· Zielinski v. PPI – P gets run over by forklift while on different forklift, sues the supposed owner PPI. The case goes on for awhile and in the answer PPI blanketly denies everything, not specific facts. After statute of limitations has run, discovered PPI didn’t own that forklift because another company bought PPI (or something like that). 

· Held: By not specifically denying each allegation, PPI admitted the claims. Insurance company represented both companies, and stayed quiet about the mix up by blanketly denying the allegations instead of specifically saying did not own forklift.

· Policing Representations to the Court – Rule 11: Governs ethical standard behind any assertion attorney makes to the court
· Rule 11(b): By signing, filing, or later advocating papers submitted to the court, person certifies … to the best of their subjective good faith, knowledge and belief formed after an objectively reasonable inquiry (objective AND subjective standard): 

· 11(b)(1): No improper purpose (such as to harass, delay, or increase cost); 

· 11(b)(2): Warranted by existing law or non-frivolous argument to change law (must identify any contrary or controlling legal authority);
· 11(b)(3): Factual allegations supported by evidence, or, if specifically so identified, likely to be supported after reasonable opportunity for investigation;

· 11(b)(4): Factual denials warranted by evidence, or, if specifically so identified, reasonably based on lack of sufficient information to form a belief.

· Rule 11(c): 21-day wait to file, can award either party fees, sanctions to deter only 

· Before file Rule 11 motion with court, must give other side 21 days after serving under Rule 5 to fix the sanctionable action. 

· Rule 11(d): Not applicable to discovery  

· Chaplin v. Dupont – Employees are suing boss for discrimination against them because of their national origin, race, and religion because employers banned confederate flag paraphernalia. 

· Test for sanctions: (1) Complaint must be filed for a proper purpose; (2) Each count of the complaint must have a sufficient basis in law; (3) Each of the claims must have a sufficient basis in fact. 

· Held: Dupont served P via safe harbor rule, plaintiffs did not change anything, so they filed with the court. Court holds just because Dupont lawyers don’t agree with the other counsel’s purpose in filing discrimination complaint doesn’t mean it isn’t a proper purpose. 

· Court says national origin discrimination claim is marginally okay, but race and religion discrimination claims have no factual basis and are thus sanctionable.
· Amending the Pleadings (Rule 15) – Must use R. 15 when want to change anything in body of a pleading:
· Ask the court to amend the pleadings, and they will when “justice so requires” – purposely a very lenient and flexible standard. 

· Ask the court for “A motion for leave to amend”

· Complaint becomes “First amended complaint”

· Answer becomes “First amended answer”

· Rule 15(a): Amendments before trial
· (1) One free amendment within 21 days of serving pleading, OR within shorter of 21 days after responsive pleading or Rule 12 motion is served. 
· If serving complaint, then whichever is filed first, Rule 12 Motion or Answer, have 21 days within which to amend. 

· (2) Can amend later (i.e. after 21 day period has passed) by written consent of adverse party or file a motion with the court to give leave to amend. 

· Standard: Leave shall be freely given when justice so requires.
· Leave given unless (i.e. justice would no so require): Undue delay, bad faith, dilatory motive (delay tactic to harass other side), undue prejudice (discovery over or evidence lost), or futility of amendment (statute of limitations already run). 
· (3) Response to amended pleading due within longer original time or 14 days

· Fourteen days to respond to amended pleading where response was required, but cannot shorten 14-day time. 

· Rule 15(b): Amendments during trial

· Issue outside pleading tried without objection treated as consent to amend; 

· If objection, amend unless prejudice (but can cure via continuance); 

· Can amend pleadings to conform to evidence but not necessary

· Rule 15(c): Amended pleadings relate back when:

· (A) Permitted by the law that provides the statute of limitations (look to state law); OR 

· (B) When new claim/defense arose from the same conduct, transaction or occurrence set forth in earlier pleading:

· New claim based on same events relates back 

· New claim based on new events does not relate back 

· Key: Whether original pleading put defendant on notice of new claim; OR

· (C) Can change party against whom claim asserted if (B) is met AND within 120 days of filing original complaint (Rule 4(m)), new party:
· (i) Received notice so will not be prejudiced by having to defend; AND 

· Notice does not equal service 

· Notice can be via shared attorney or identity of interest (below)
· (ii) Knew or should have known they would’ve been named as a defendant but for plaintiff’s “mistake” about proper party’s identity (Singletary & Krupski).

· Note: When relation back is irrelevant/not irrelevant:

· Cannot make motion to amend a claim when the original pleading was filed after SOL on attempted amended complaint has run.  

· If want to add new claim and SOL has not yet run on that new claim, do not need to worry about relating back. 

· Rule 15(d): Supplemental pleading can cover events after filing (with leave of court). 

· Singletary v. Penn Dept. of Correction – P sues “Unknown corrections officers” after the statute of limitations has passed and she wants to amend complaint to change it to person who was a staff psychologist at the jail who was visiting P’s son earlier in the day that he hung himself in his cell. 

· Held: P cannot amend her pleadings to include psychologist because it would prejudice him because he did not receive notice of the suit. 
· P tries to argue that doctor had sufficient notice under both (note court rejects both arguments):

· Shared attorney method; and 

· Original named party has shared attorney with intended party.

· Identity of interest method

· Had an identity of interest with the actual named party. 

· Test:

· The claim against the newly names defendants must have arisen “out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading”;

· The newly named party must have “received such notice of the institution of the action [within the 120 day period] that the party will not be prejudiced in maintaining a defense on the merits”;

· The newly named party must have known or should have known [within the 120 day period] that “but for a mistake” made by the plaintiff concerning the newly named party’s identity, “the action would’ve been brought against the newly named party in the first place.”
· Krupski v. Costa Cruciere – P is injured on cruise, names Costa Cruises as defendant and follows directions on tickets for filing claims against D (needed to engage in settlement negotiations first), couldn’t settle, P files lawsuit. Defendant runs SOL then says P is suing wrong party, right party to sue is parent company. To amend pleading, P must show but for a mistake would’ve named correct defendant. 

· Held: District court was wrong in way analyzed but for mistake part (Rule 15(c)(1)(C)(ii)) because interpreted as whether or not she intentionally meant to name party as defendant. So D.C. said since she intentionally meant to name Costa Cruise as defendant cannot relate back. Under this rule supposed to look at whether the defendant knew within 120 days after wrong defendant was served. 
· Defendant should have known / P rightly confused about who to sue because advertising on cruise ticket (the two parties mean Costa Cruise when translated); in some way own defendant’s counsel’s fault because they were doing settlement negotiations with P and never told her wrong defendant. 

Discovery
· Note: Usually happens after pleading, discovery has big effect on settlement. 
· Discovery Devices:
· Informal: Explore scene and things, review public records and records from client, speak to nonparties and nontestifying experts. 

· Initial Disclosures: Persons with knowledge and documents or things in support (except impeachment), damages calcs, insurance agreement. 

· Testifying Expert Disclosures: Identify all; disclose report for specially employed. 
· Pretrial Disclosures: Disclose all witnesses, deposition transcripts, exhibits (except if using only for impeachment).

· Depositions: Sworn testimony, usually oral, can depose nonparties. 

· Interrogatories: Sworn written answers, only parties. 

· Requests for Production Docs or Things or Entry on Land: Parties and nonparties 

· Physical or Mental Exam: Need court order, only on parties 

· Request for Admission: Only parties 

· Note: Parties must supplement as per Rule 26(e) – unlike R. 11 if learned of new facts, just have to stop advocating position, here, must correct any change in position. 
· Discovery Scope and Limits – Rule 26(b):

· Scope – Rule 26(b)(1):
· Relevant to any claim or defense (as defined by the pleadings), or, by court order, relevant to subject matter of suit

· Need not be admissible if reasonably calculated to lead to discovery of admissible evidence. 

· Note: Scope is very broad in terms of what you can discover; if don’t have enough info to name a defense under Rule 12, can ask for discovery on things pertaining to that specific defense. 

· Limits – Rule 26(b)(3):
· No privileged matter or work product unless exception applies.

· Quantity & Quality Limits – Rule 26(b)(2)(C) Courts impose limits if:

· Unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or less expensive source 

· Party had already had ample opportunity to get the discovery 

· Burden or expense outweighs likely benefit, considering stakes 

· Need court order or consent parties (as through 26(f)(3) discovery plan) for:

· Depositions (Rules 30 & 31): 10 Depos per side, 1 day of 7 hours per depo. 

· Interrogatories (Rule 33): 25 interrogatories by each party on each party 

· Any formal discovery prior to Rule 26(f) discovery planning conference 

· Privileges & Protections: (These are major limits to discovery)
· Attorney-Client Privilege: Nearly absolute; survives death; waivable by client only.

· Communication (only applies to communication, NOT facts)

· Between client (or potential client) and lawyer (or lawyer’s representative)

· Anyone working for attorney considered an extension of attorney. 

· Without presence of others 

· For purposes of obtaining legal advice (NOT for crime or tort) 

· Other Privileges: Doctor-patient; priest-penitent; husband-wife; etc.

· Parent-child (if child still under supervision of parent); if attorney (for ex.) hires translator, privilege extends, if client hires translator, privilege does NOT extend. 

· Work Product Privilege: May be asked work-product question on exam
· Opinion Work Product: Impressions, opinions, or theories of attorney 

· Probably never discoverable in case for which w.p was created 
· Case-by-case determination whether protection overcome in subsequent litigation where opinions in w.p. are at issue. 

· Ordinary Work Product: Other material prepared in anticipation of litigation; ONLY discoverable if demonstrate (Rule 26(b)(3)(A)):

· Substantial need; AND

· Undue hardship to obtain by other means.

· Note: If court compels you to hand over work-product, then just redact out anything that has your opinion in it. 

· Examples: Too difficult to find witnesses because moved to another country; in car crash, car is not there anymore so can’t take pictures of the crash. 

· Hickman v. Taylor – Attorney on case hired P to investigate accident and interview survivors; defending tugboat company; tugboat sinks and 5 people die, families sue and all settle except for one. That person wants to use all info P’s hired interviewer collected in interviews with witnesses that he obtained directly after accident took place. Refuses and held in contempt of court. 

· Held: There is such thing as work product (creates it because info requested not covered by attorney-client privilege): attorney’s opinions (highly protected), and ordinary work product (which can be overcome by showing of substantial need and undue hardship to obtain by other means). Says other attorney can get this information on his own, does not need to get P’s notes and info collected, so no substantial need (Note: Argument memory of witnesses might have faded not acceptable argument). 
· Note: Case took place decade before federal rules enacted. 

· Policy behind work protection:

· Maintain adversarial battle, we want legal fight – encourage good lawyering.
· Feeling it is unseemly to work on borrowed wits –some sides will rely on work by other sides, thinking that the way to get the truth out in a case is to go through this clash of adversaries. 

· Lawyers could be called as witnesses, and then cannot be party’s attorney if also witness in the case. 

· Lawyers will stop writing things down, the profession will suffer (could only rely on your memory of what people told you, writing things down forces you to go through thinking process – want to encourage that). 
· Witness Statement Exception: Any person may obtain own written, adopted, recorded or transcribed statement. 

· Work Product Protection & Attorney-Client Privilege Waives When:

· Third party given access to communication or product; 

· Relationship between attorney and client put at issue (malpractice); 

· Necessary to protect third parties from danger (child & elder abuse); OR 

· Must be imminent danger

· Necessary to prevent fraud upon court/perjury 

· Privilege Log: In responding to discovery requests: 

· Must produce list of documents and things withheld, with explanation of why protection or privilege applies. 

· Note: One who asserts protection or privilege bears burden of proving it applies. 

· Discovery Regulation – Rule 26(g): Similar to Rule 11, but separate rule. 
· Attorney certifies on good faith belief after reasonable inquiry that request is:

· Consistent with rules and law (or nonfrivilous argument to change law), AND 

· Not for improper purpose (harassment, delay, or needless increase in costs) 

· Attorney certifies on good faith belief after reasonable inquiry that response is:

· Complete and correct at time made 

· Duty to supplement/amend:

· If learn response if materially incomplete/incorrect, must supplement or amend unless other parties already know.
· Discovery Disputes – Rule 26(c):
· Motion to compel, for protective order, or for sanctions:

· Must try to work it out with opponent first (this rule different from Rule 11, want parties to work it out themselves first), 

· If lose, must usually pay other side’s fees and expenses 

· Protective orders: To protect from embarrassment, oppression, undue burden or expense, court can limit or shift costs of discovery 

· Must make the motion for protective order (cannot just fail to answer) 

· Order to Compel: Court can compel discovery responses 

· Sanctions: For evasive, incomplete or lack of response, failure to supplement, etc. 
Personal Jurisdiction
· Juris + diction = the power + to speak:
· SMJ: Constitutional and statutory limits on types of cases federal courts hear 

· Adequacy of Notice: Constitutional question under Mullane and Jones.

· Validity of Service of Process: Rule 4 question 

· Amenability to Process: Constitutional and statutory limits on territorial reach 

· Personal (Territorial) Jurisdiction: 

· Modern Conception: Due Process = Notice and opportunity to be heard 

· Defendant must have ties to state making it reasonable and fair to defend there 

· Pennoyer Conception: Due Process = Jurisdictional restraints on courts 

· Limits power of each state to its own sphere, yet each must respect other states’ judgments. 

· Fourteenth Amendment restricts power of state courts to:

· Their own citizens 

· Persons physically present (served) in state (Burnham)

· Property physically present (attached) in state, and 

· Others who voluntarily submit to jurisdiction 

· Pennoyer v. Neff – Mitchell sues Neff for legal fees never paid on work he did with Neff’s Oregon property; Neff had moved to CA when Mitchell filed suit in Oregon and Neff wasn’t told of suit; Oregon judge entered default judgment against Neff because never showed up for trial; Mitchell seizes Neff’s property from default judgment; property sold at auction to Mitchell who sells to Pennoyer; Neff sues Mitchell claiming initial judgment void because court did not have PJ over him. 

· Held: Oregon court did not have PJ. Should have first attached his property, then served Neff before they could exercise power to render judgment against Neff. Cannot exert jurisdiction over non-resident unless they are personally served in the state.
· At time of this case no one had interpreted 14th amendment as right of individuals to be haled only to places where court has power – case is first to establish this conception. 

· Central Concern: Supreme Court in this case is limiting the power of each state so states do not encroach upon each other’s jurisdiction.

· Territorial Jurisdiction:

· In Rem: Jurisdiction over property (res) to determine ownership and control rights over res as to all the world (title, forfeiture, condemnation)

· Quasi in rem: Jurisdiction over defendant’s property to create jurisdiction over D (up to value of property), including for causes of action unrelated to property – outdated legal concept. 

· In personam: “Personal Jurisdiction” (PJ): Jurisdiction over defendant’s body and all defendant’s current and future property; can only make defendant pay property over which court had jurisdiction, but can file action to enforce judgment in jurisdiction where defendant’s property is located using full faith and credit. 

· Means jurisdiction exists over person/corporation, so can seize any of their assets.

· Writ of Attachment: To seize property (by posting for real property) when bringing in rem or quasi in rem action 

· Service of Summons: To seize defendant when bringing in personam action  
· How to raise argument that trial court lacks personal jurisdiction over defendant:

· Direct Attack:

· To raise PJ as defense to prevent judgment in first action 
· If D appears in the action, Rule 12 says must raise PJ in first substantive filing with court or waived; cannot raise it later on collateral attack. 

· Collateral Attack:

· To challenge default judgment as void because first court lacked jurisdiction by:

· Rule 60(b)(4) motion filed in first case after default judgment; OR 

· Opposing enforcement of default judgment; OR

· Filing a new lawsuit that challenged default judgment (Pennoyer) 

· On collateral attack, can ONLY raise argument that judgment is void, not that decision is wrong on merits. Collateral attack can only attack jurisdiction or insufficient notice.

· Full Faith & Credit: Doctrine requiring state (&federal) courts to treat other states’ courts’ judgment as those states would themselves. But any judgment void for lack of jurisdiction or for lack of due process, is void in any state. 

· Rule 4(h): Service Upon Corporation, Partnership or Association 

· A domestic or foreign corporation, or a partnership or other unincorporated association must be served:

· In a judicial district of the U.S.:
· In the manner prescribed by Rule 4(e)(1) for serving an individual; or 

· By delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process AND – if the agent is one authorized by statute and the statute so requires – by also mailing a copy of each to the defendant. 

· Special Appearance: To appear for purposes of contesting jurisdiction only; does not waive PJ and immune from service while in state solely for this. 

· International Shoe – WA statute required you to pay taxes for unemployment if you worked within the state. IS was a company out of Saint Louis, but did business in WA – but special business, had several salesmen, no store, only one shoe out of pair, only supplied shoe and k stated ownership transferred to purchaser when shoes shipped out of SL. 

· Held: WA has jurisdiction over IS, and articulated minimum contacts test. There is a systematic and continuous contacts between IS and WA, IS benefits from doing business in WA, it would not be very unfair to have IS come litigate in WA. 
· Note: Having k set up in way that transferred ownership in Saint Louis basically worked against them, don’t know for sure, but recent opinions may now be saying opposite and having k set up that way means not subjecting yourself to that jurisdiction. 

· Main concern: Relationships among the defendant, the forum, and the litigation. 

· Minimum Contacts Test (International Shoe): Must have sufficient minimum contacts, such that subjecting D to suit in forum does not offend notions of fair play and substantial justice. The test asks whether quality and nature of D’s activity is such that it’s reasonable & fair to require them to conduct defense in that state. 
· Factors: 

· Burden on defendant v. benefits from state 

· Interests of state 

· Quantum and quality of contacts 

· Relationship cause of action to contacts. 

· Specific Personal Jurisdiction: Cause of action “relates to” D’s contacts with forum; D’s contacts subject D to jurisdiction as to cause of action related to those contacts. 

· McGee: One contact formed by D with state (sale of insurance policy to resident in state), sufficient for specific PJ. 

· Hanson v. Denkla: Where P is trust beneficiary who moves after establishment trust (files suit in state just moved to, not where original relationship with D arose), PJ does not move with her to new state. 

· General Personal Jurisdiction: D’s contacts are sufficiently continuous, systematic and substantial to subject D to jurisdiction as to cause of action unrelated to those contacts. 

· Perkins: Relocate to state in U.S. from abroad temporarily after factory burns down or something, the temporary relocation enough for GPJ. 

· Long-Arm Statutes: Some states place limits narrower than constitutional limits; others extend to full reach of Constitution (CA). 

· Rule 4(k) – Territorial Limits of Service:

· (1)(A): Imports state court PJ law from state in which the district is located (Same PJ as a state court of general SMJ) 

· Basically Federal district court borrows PJ reach of state D.C. down the street. 

· (1)(B): Also can serve Rule 14 & 19 parties 100 miles from where issues (“bulge”).

· (1)(C): Some federal statutes allow nationwide service of process. 

· (2): For federal question claims against a D not subject to PJ in any state’s courts (home outside of U.S.), PJ in federal court exists if D’s contacts with entire U.S. meet Due Process. 

· California Court: Instead of filing Rule 12 motion, file motion to quash summons to challenge PJ. IF you lose, must immediately ask appellate court for writ of mandate (10 days). 

· Federal Court: File Rule 12 motion to dismiss (first substantive filing). Can appeal after final judgment in case, OR ask for special permission to file interlocutory appeal. 

· WW Volkswagon – (Narrows reach of PJ after IS) Dealer in only NY sells car to family, family moves to AZ, on drive there gets into car crash in Oklahoma, car catches on fire, mother and son get severe burns. Lower court holds foreseeable D would be haled there because nature of product (car) means car could be driven around country. 
· Held: Foreseeability is not focused on the use of the product, but rather the foreseeability that the defendant might be haled to that state. Creates two-part test: State sovereignty – federalism (Pennoyer-type rationale) and Fair and reasonable under circumstances (more modern day due process rationale)

· Fair and Reasonableness Factors: 

· Burden on defendant v. Benefit from state – Probably not much of a burden, state gets some indirect benefit from highway system and repairs. 

· Forum state’s interest in litigation – making sure roads are safe. 

· Plaintiff’s interest in having case here – strong because if didn’t have case here plaintiffs would need to go back to NY to litigate. 

· Interstate interest in substantive social policies – only comes into play when there is some kind of social policy at play in exercising PJ.

· BUT court also requires purposeful minimum contacts element in addition to reasonableness factors, and no purposeful availment here because don’t do business in Oklahoma – don’t seek to service people in OK, no benefits taken from OK law. 
· Central Concern: D’s actions reaching out to forum; ability of D to control where may be haled into court. 

· WW Test: Minimum contacts test rests on (a) fairness and (b) federalism 

· Fair/Reasonable Factors:

· Burden on D

· Forum state’s interest in adjudicating dispute

· P’s interest in convenient and effective relief 

· Interstate interest in efficiency 

· Interstate interest in substantive social policies (usually won’t come up on exam too often, only when children are involved, but must still list as a factor)

· Federalism: Minimum contacts must be caused by D reaching out to “purposefully avail” itself of, and benefit from, the forum. 

· Must be foreseeable to D that will be haled to forum’s courts, to allow D to structure conduct to control where can be haled. 

· Rationale: If person had no contact in forum, then not foreseeable that they will be haled to that forum, and defendant should be able to control to some extent what states they will be haled to. 

· Insurance Corp. of Ireland: PJ limitations emanate from due process clause, NOT federalism. 

· Purposeful Availment and Commerce:
· Asahi – Taiwanese manufacturer (Chen Sing) indemnifies Japanese manufacturer (Asahi) in CA after product defect from Asahi’s product, causes guy’s motorcycle in CA to blow up – there were strategic reasons for Chen Sing filing in CA. 

· All justices agree – under the reasonableness factors, it is unreasonable under WW to hear case between foreign Ds regarding indemnification in CA – i.e. weighed reasonableness factors and weighed in favor of not having case in CA.
· Justices disagree over – is putting something into stream of commerce purposeful availment?

· Does component manufacturer purposefully avail itself of a forum in which finished product is sold?

· O’Connor 4 – Stream of commerce plus “targeting” forum is necessary – intent to serve the U.S. market. 
· Brennan 4 – Stream of commerce plus “awareness” of end forum sufficient. 

· But ALL justices require BOTH purposeful availment and reasonableness factors to weigh in favor of PJ, so no PJ here. 

· Nicastro – British manufacturer sells product through distributor in some state, who distributes across US; representatives of the company come to Las Vegas every year for an advertising convention; guy in New Jersey gets fingers cut off from machine, wants to sue manufacturer. 
· Held: No PJ. Is sale of a finished product through distributor purposeful availment?
· Kennedy 4 – No, also must “target” or “seek to serve” of specific (state) forum, and thereby “manifest an intention to submit to the sovereign” because state sovereignty requires this and D should be able to protect self from suit in the forum – hints maybe intentional torts will be treated differently. 

· Breyer and Alito – Need larger quantity of contacts than a single sale, or targeting – here, not enough contacts because so few machines wound up in N.J., but rather than announce a broad rule, determine more based on specific fact, because might have enough contacts if more machines were flowing into the state even absent specific targeting (Note: Appear to have forgotten the reasonableness test – they are the ones that talk about single Apalacian potter being haled to CA since might be significant amount of business in comparison to Nicastro even though Nicastro making millions off little business they get in US)

· Ginsburg 3 – Yes, targeting the US as a whole IS targeting each and every state for sales, and sales through distributor IS forum targeting because both reasonableness and state sovereignty favor forum where injury occurred. 

· Essentially is release product into stream of commerce in U.S. you should expect to be sued anywhere. 

· Note: On PJ question, analysis begins with Nicastro and purposeful availment

· Intentional Torts and PJ (Do this analysis instead of 3-split for purposeful availment):
· Calder v. Jones – National Inquirer based in FL, editor wrote story in FL, etc. D wrote defaming story about some actress in CA that she was a drunk, a huge amount of NI subscribers lived in CA, reached out to people in CA for info on story etc. 

· Held: PJ exists in CA because: D’s intentional acts are aimed at P in CA; “Effects” of D’s acts are felt in CA. D’s reach out to cause harm where tort occurs; key element of defamation includes publication, so committed in every state where published. 

· Keeton – Hustler or something defamation case in New Hampshire. Had like 12,000 subscribers for magazine there. 

· Held: PJ exists over D in NH because: enough for exercise PJ that libel is in magazine continuously and deliberately sold in the state. 

· Griffis and Abiomed – Defamation on Internet – Weird archaeological journal defamation thing. 

· Held: PJ depends on location of readers whom defamation directed. 

· Walden v. Fiore – This couple returns to U.S. from South America with a suitcase filled with cash. Said professional gamblers, when landed at Atlanta, TSA was alerted about them, TSA guy (D) seized cash, couple flew back to home in Nevada. D wrote fake affidavit saying they had probable cause. Ps file claim in Nevada. 4th amendment seizure and pursuit forfeiture without probable cause.  

· Held: PJ does not exist in Nevada because: Foreseeability victims harmed in Nevada not enough; victims made contact with state, not D; Calder based on fact that “effects” were felt in CA because readers were there, not because P lived there (reinterpreted Calder decision). Mere effect on a P in a forum does NOT establish purposeful availment of that forum, but rather the publication of defamation in a magazine with intended CA readers was what constituted purposeful availment. 
· Relatedness:
· Specific PJ: Cause of action must be related to D’s contacts with forum. 

· Vons v. Seabest: CA rejects “but for” and “proximate cause” test; claim must bear a “substantial connection” to D’s forum contacts. 

· Cornelison: Truck driver frequently drives to CA, PJ exists over accident in NV while en route to CA (hit CA resident).
· Snowney (Also Internet case): D’s advertise on CA billboards, newspapers, TV and radio; Ds obtain a lot of business from CA residents; Ds give directions for driving from CA to the hotels in Nevada; Ds have website and 800 number for reservations; sent mail advertisements to selected CA residents.
· Purposeful Availment: Based on those efforts, Ds purposefully availed themselves in CA. 
· Relatedness: Even though no evidence P saw CA ads and booked hotel because of that, (it would be very difficult or too far removed to say reason booked hotel was because of advertising, don’t know what compelled P to book with hotel) given intensity of Ds activities with CA, there is a substantial connection between Ps harm and Ds contacts –advertising didn’t need to be as tightly connected to COA since D had so many contacts with CA. 
· Greenwell: Ds have one contact with CA – the k with P which claim arises; k covers some possible claims in CA; k mostly covers claims in AR, including claim being made in suit – No PJ in CA.
· Three-Part Elements Test for Specific PJ:
· (1) Purposeful Availment: D’s actions directed at forum, intent to serve market.

· Nicastro Kennedy-Breyer-Ginsburg Split on what shows intent to serve. 

· (2) Relatedness: Claim has substantial connection to D’s forum contacts (Vons – sliding scale created to determine if there was a substantial connection).
· Cornelison, Snowney and Greenwell: Inverse relationship between strength of D’s connections with state and strength of relationship between those contacts and the claim. 

· (3) Reasonableness – 5 Factor Test:

· Burden on D v. Benefit

· Interest in forum state (state’s interest in the suit, i.e. protecting citizens, ensuring roads are safe, etc.)
· P’s interest in convenient and effective relief

· Shared interest of states in efficiency 

· Any shared social policies

· Personal Jurisdiction on the Internet:

· Tension: Website is everywhere and nowhere, so where is PJ?

· Website does not equal general PJ everywhere because no purposeful availment everywhere

· For PJ based on online contacts with forum, many courts apple “Zippo” dual sliding scale test between:

· Active interaction with people in forum v. passive posting of information, AND 

· Commercial activity v. noncommercial “free speech”

· Test – D subject to PJ in forum if:

· Directs “electronic activity” into forum

· With manifest intent to engage in interactions with someone in state, and 

· Those interactions give rise to a cause of action

· Note: Clickwrap agreements to venue selection clauses generally enforceable 

· Defamation: Specific PJ where readers are 

· By statute, Internet service provider (ISP) not liable for subscribers’ postings. 

· Snowney – Court found D’s website targeted CA residents because they stated the proximity of their hotels to CA, provided driving instructions from CA to their hotels and D’s conceded many of their patrons made reservations using their website, so they purposefully derived a benefit from their Internet activities with CA. 
· Shaffer: Eliminates quasi in rem jurisdiction; PJ must be decided on basis minimum contacts test. 

· But then Burnham – Man and wife divorce in NJ, she moves to CA with kids, husband comes to visit kids for a few hours, he is personally served with papers in CA.
· Held: No specific jurisdiction because the suit is unrelated to his actions in the state, it has to do with divorce, so only looking at general jurisdiction. 

· Scalia (Controlling): If personally served in forum, general PJ, unless brought into state by fraud – he is articulating bright-line rule, good for certainty reasons. 
· White adds: D’s presence in state must be intentional (i.e. no drugged and get dragged to state) – probably wouldn’t find being served in airplane over jurisdiction sufficient because not forming contact with state while flying over it. 

· Brennan (no longer followed): Reasonableness and (weak) purposeful availment both present where D served while in state 3 days – just historical pedigree of personal tagging rule should not decide constitutional law question; this opinion takes into account totality of circumstances. 
· HYPO: Person at LAX for an hour, sufficient to have jurisdiction if tagged at LAX?

· Scalia: YES; White: NO; Brennan: NO

· General Personal Jurisdiction over a:

· Corporation: Where domiciled – incorporated and where principal place of business is; possibly elsewhere in exceptional circumstances that render a corporation “at home” (Perkins); unclear whether tagging a corporate officer or agent is enough. 

· Why only principal place of business/incorporated? Want to have businesses to be able to conduct its business in a way where they can have some control over where they can be sued, but this rule could also open up doors for companies to be able to avoid being sued in certain states (Nicastro Case)

· Person: Where domiciles – unclear whether can have sufficient contacts elsewhere; probably where served (so long as D intentionally in forum). 
· Daimler only decided at home question in reference to corporations, but probably also applies to a person to some extent, i.e. GPJ only exists where person is at home (where lives or maybe some exceptional circumstances where also at home – ex: vacation home). 
· Partnership/LLC: Subject to general PJ where partners subject to general PJ. 

· Daimler AG v. Bauman – Argentinian plaintiffs bring suit for being tortured by MBenz company in Argentinia against MBenz head company Daimler in CA based on their contacts with CA MBenz. Made billions in revenue at CA MBenz.
· Held: General PJ over a corporation exists only where it is “at home” (no PJ over corp. by tagging) – only state of incorporation and principal place of business in more cases, though exceptional circumstances may render corporation “at home” elsewhere (Perkins WWII case – Int’l company temporarily had to move headquarters to U.S., sufficient PJ). 
· Ginsburg: Agency needs to basically be the alter ego of the company in order to get PJ over the company through the agency theory. For general PJ the corporation must have affiliations with the state that are so continuous and systematic as so render them essentially at home in forum state. 
· Sotomayor (Concurrence): There should not be personal jurisdiction, but would apply reasonableness test. 

· Waiver of Due Process Protections and Personal Jurisdiction (PJ):

· PJ law emanates from constitutional rights:

· State sovereignty, federalism, right of state to govern people and things within it 

· Due Process, fair opportunity to be heard and notice could be haled to forum.

· Waiver of Constitutional right must ordinarily be knowing, intelligent and voluntary, yet under Carnival Cruise, can waive PJ protections by forum selection clause

· Test – only limits on waiver:

· Fundamental unfairness (fraud?) OR 

· Extreme inconvenience (foreign country?) OR

· Essentially local dispute

· PJ is destiny for small claims or poor litigants, but PJ is weak constitutional right:

· Weak state sovereignty right (sovereignty could be waived by private P or D)

· Weak Due process right (easily waived by form contact or failure to raise it)

· Reflects Tension: Cultural belief that fairness requires a meaningful opportunity to be heard VS. high costs of inefficiency and expense of current PJ legal framework. 
· Carnival Cruise – Bought cruise ticket, slipped and fell on cruise, ticket stated must file any claims in Florida. 

· Held: Have to sue in Florida, P waived their PJ rights, only time waiver will not be enforced is if… 
· Test for forum selection clause:

· Fundamental unfairness

· Extreme inconvenience

· Essentially local dispute. 

· Holds in this case weighing the factors for the test, the clause was not fundamentally unfair, extremely inconvenient, or essentially local dispute. If passengers could sue the cruise line anywhere that would put a huge burden on the cruise line because people from all over the U.S. go on cruises – this reasoning has a lot to do with making things more convenient for the courts. 
· Flowchart for PJ Analysis:

· Waiver analysis: Did D raise PJ defense in 1st substantive filing with court? 
· If yes, go to contractual analysis. If no, court may exercise PJ over D. 

· Contractual analysis: Does forum selection clause govern action? Does it pass test?
· If yes, can exercise PJ over D in that forum only. If no, go to Rule 4(k) analysis. 

· Rule 4(k) analysis (no R. 4(k) analysis if exam question is in state court):
· If (1)(B), (C) or (2) provide basis for PJ, go to constitutional analysis.

· If (1)(A) provides potential basis for PJ, go to statutory analysis. 

· Statutory analysis: Does state long-arm statute permit PJ to be exercised?

· If yes, go to Constitutional analysis. If no, cannot exercise PJ over D in that forum. 

· Constitutional analysis:

· If general PJ over D?

· Tag Jurisdiction: Was D served in forum (Under Burnham)? (and was D intentionally in forum?) If yes, Scalia 4, can exercise general PJ over D. If no or if not Scalia 4, go to home forum analysis. 

· Home forum: Is D a citizen of the forum? If yes, can exercise general PJ over D. If no, go to nature of contacts analysis. 

· Nature contacts: Is this the exceptional case in which D is “at home” in the forum even though not a citizen of the forum? If yes, can exercise PJ over D. If no, go to specific PJ analysis. 

· Is specific PJ available over D?

· Relatedness: Does cause of action have a “substantial connection” to D’s contacts with forum (Substantial connection between D’s forum relation conduct and specific COA being pursued)? (Vons, Snowney and Greenwell) If no, cannot exercise PJ over D; If yes, go to purposeful availment. 

· Purposeful Availment: Did D avail self of forum through contacts D controlled? (Always begin with Nicastro, then can look at parts of Int’l Show, WW, and Asahi that weren’t debunked by Nicastro) Kennedy 4 – must target state; Breyer & Alito – must either target or have greater contacts than one sale; Ginsburg 3 – targeting US is targeting each state. 
· If no, no specific PJ over D; if yes, go to reasonableness test. 

· Reasonableness test: Weigh factors (International Shoe, Worldwide, Asahi):

· Burden on defendant 

· Forum state’s interest 

· P’s interest in convenient and effective relief 

· Interstate interest in efficiency 

· Interstate interest in substantive social policies (ex. Isahi HYPO – don’t want to hurt/discourage international commerce, don’t want to hale defendants to foreign jurisdiction)
· If balance weighs against finding PJ in forum, cannot exercise PJ over D. If balance weighs in favor of finding PJ in forum, can exercise PJ over D. 
· Note: P has burden to show purposeful availment and relatedness, burden shifts to D to show it would be UNreasonable to hale to forum state. 
· Note: Class 18 Lecture is Isahi HYPO

Venue 

· PJ v. Venue:

· PJ: 

· Based on the Constitution and state Long Arm Statutes and Rule 4

· PJ of federal courts limited to Ds with “minimum contacts” with the U.S.

· Rule 4(k) further limits PJ of federal courts to PJ of same state’s courts, unless bulge rule, statutory exceptions or foreign D federal question exception. 

· Venue: 

· Flexible tool to allocate business of courts conveniently and efficiently 

· Largely within discretion of trial court 

· Codified in part by statutes, not based on Constitution 

· Only affects where case is filed or transferred (not counterclaims, etc.)

· Cannot be challenged collaterally 

· Waivable

· Proper Venue in Federal Court: 

· § 1446(a): Only venue to which can be removed is District where case is pending

· § 1391(b): 

· If all Ds “reside” in same state, District where any D “resides” (ignoring any Ds who do not reside in the US -- § 1391(b)(3)), OR

· Where substantial part of events/omission in claims occurred, or substantial part of property that is subject of suit is located, OR 

· ONLY if neither (1) nor (2) exists in US (rarely), then:

· Any District in which D is subject to PJ

· § 1391(c): 

· People (including permanent resident aliens) in US reside in district where domiciled
· Non-human Ds reside in all Districts where PJ exists over D

· Ds not in US can be sued in any District and residency is ignored

· § 1391(d): Corporate Ds reside in Districts which, if were states, would have PJ over D, or if no District has PJ but state does, then the District in that state that has most significant contacts. 

· Motion to Dismiss for Improper Venue:

· Rule 12(b)(3) and § 1406: 

· Must raise improper venue in 1st substantive filing

· Court can dismiss or transfer to any proper venue

· A proper venue could be inconvenient, possibly leading to transfer of venue. 

· Motion to Change Venue:

· § 1404(a): For inconvenience of parties of witnesses or in the interests of justice, by motion or sua sponte, can transfer to any proper venue or to another venue to which all parties consent – Note: this defense is a use-them-or-lose-them. 
· Can transfer cases only among courts in one system:

· Federal to federal within US; OR 

· County to county within a state, 

· But NOT from one state to another or one country to another. 

· Venue and forum-shopping for substantive state law in cases raising state law claims in federal court:

· P can forum shop within proper venues that have PJ over D:

· If venue where case filed was proper and have PJ, then after transfer, still apply law of forum where case filed – meaning D cannot use a change in venue to obtain a change in substantive state law if venue proper where case was filed. 

· Piper – PJ & venue proper in CA, so keep CA law, which itself would use PA law here.

· If venue where case was filed was improper and/or did not have PJ over D, then after transfer, apply law of new forum – meaning P cannot file in improper venue or forum lacking PJ over D to obtain substantive law of state. 

· Hartzell – no PJ in CA so use PA law, which itself would use Scottish law here. 

· Point of venue is to efficiently and in interest of justice and convenience distribute case law to courts, not intended to have any effect on substantive law of the case. 

· Motion to dismiss on grounds of forum non conveniens (FNC):

· 1. Venue proper but inconvenient and no convenient court to which can transfer. 

· 2. Adequate alternative forum is available outside dismissing court’s system. 

· 3. Outside alternative forum is substantially more appropriate because P’s interest in chosen forum (stronger for P’s home forum) is outweighed by:

· Private interests: e.g.: 

· Access to evidence and view of scene

· Power and cost to bring in witnesses

· Time, expense, efficiency 

· Enforceability of judgment where rendered 

· Public interests: e.g.:

· Administrative burden on courts 

· Local interest in controversy 

· Familiarity of bench with law 

· Burden of jury duty on unconnected jurors 

· Change in applicable law will not affect forum non conveniens balancing unless alternative forum is so inadequate as to be no remedy at all (Piper Aircraft)

· Court can condition dismissal (on waiver of SOL, acceptance of service, etc.)

· Piper Aircraft Co. v. Reyno – Small plane crash in Scotland with all Scottish decedents. Decedent’s estates administrator brings claim in U.S. against two companies who’s parts went into aircraft because laws are more favorable in U.S. than Scotland (Didn’t recognize strict products liability). Appeals said venue proper in PA because Scottish law is unfavorable. 
· Held: While whether other law is or is not unfavorable is a consideration, appropriateness of venue is not only consideration to think of (because don’t want to say another country’s laws suck, don’t want to clog court system, and don’t want to make judges learn other country’s laws). 
· Defendants motioned to dismiss based on FNC:

· Venue proper but inconvenient and no convenient court within system you can transfer to 

· Adequate alternative outside court’s system 

· Weighing of public and private interests
Joinder 

· Joinder: Parties and claims may be joined, and may be served, entirely or for particular purposes, as needed for efficiency and fairness. 

· Consolidation – Rule 42: The court may consolidate or join for particular purposes (hearing on a motion, trial, etc.) any cases involving common questions of law or act.
· Permissive Joinder of Parties – Rule 20 (Lopez v. Irvington):

· Parties may choose to join in one action as plaintiffs if:

· They assert rights arising from same transaction or occurrence or series, AND

· Any question of law or fact common to all Ps will arise in the action

· The plaintiff(s) may choose to join various defendants in one action if:

· Claims against Ds arise from same transaction or occurrence of series, AND

· Any question of law or fact common to all Ds will arise in action. 

· Lopez v. City of Irvington – Four different plaintiffs claim same practice of police officers allowing dog to use excessive force against criminals and bite them. Defendants argue having Ps joined will create prejudice against them because then they will all be witnesses and cannot be sequestered (each witness kept out while other is testifying so witnesses doesn’t tailor story to be more like witness before them – if you are a party to a claim cannot be sequestered). 

· Defendants argument is denied, because Ps will experience prejudice since one claim is pattern of practice, so must prove happened to more than one person, and if case is broken up could still just all testify against each other. 

· Held: Motion to sever is denied since the prejudice to the plaintiffs outweighs any possible prejudice to the defendants. 

· Test: Joinder can be severed if:

· It would not be more efficient (overlap of witnesses/evidence)

· Prejudice against any of the parties. 

· Misjoinder, Severance, and Separation – Rule 20, 21, 42:

· The court may sever claims, drop parties, or separate hearing or trials for reasons of:

· Efficiency (overlap of evidence and witnesses) and/or
· Fairness (prejudice to any party) 

· NOTE: ALSO NEED SMJ FOR EVERY CLAIM IN FEDERAL COURT

· Joinder of Claims – Rule 18: Once a party files one claim, it may join all claims and remedies it has against opponent. 

· Res Judicata: Once a party asserts one claim, it must join all claims and remedies arising from same transaction or occurrence as it has against opponent, or forever hold its peace. 

· Counterclaims: Claims by a D against a P

· Rule 13(b) Permissive: May assert any counterclaim have against opponent. 

· Rule 13(a) Compulsory: Must assert counterclaim arising from same transaction or (“rule preclusion”) unless (i.e. NOT a compulsory counterclaim in these circumstances):

· Claim does not yet exist when pleading served, or 

· Claim requires unobtainable new parties, or 

· Claim is pending elsewhere when case filed, or

· Suit was in rem and pleader is asserting no counter claims. 
· Use Rule 15(a) to amend if have compulsory counterclaim
· Arising from same transaction or occurrence: Essential facts of claims are so logically connected that efficiency and fairness dictate hearing claims in one suit. 

· Rule 13(e) Maturing after pleading: May assert with leave of court (in a supp. pleading – Rule 15(d)).
· Note: If claim is compulsory, court will almost always have federal SMJ over counterclaim, if it is permissive, might not be any federal SMJ over counterclaim. 

· Appletree v. City of Hartford – Casati got warrant to arrest Apple and after arrest Apple started saying Casati falsely arrested him and bring claim. Casati brings claim of libel and slander against Apple for saying Casati falsely arrested him. 
· Held: This is a compulsory counterclaim since the essential question here is the truth or falsity of Apple’s claims (i.e. was he/was he not falsely arrested). 

· Logical Relationship Rule: Essential facts of the various claims are so logically connected that considerations of judicial economy and fairness dictate that all issues be resolved in one lawsuit.  
· Hart v. Clayton Parker – Woman has debt, D was harassing her to collect debt, she files FDCPA claim, he files debt claim against her. 
· Held: The counterclaim is permissive and not compulsory because the factual claims are different. Under P’s claim, she is not required to show whether/not she has a debt, under D’s claim, not required to show whether/not he violated FDCPA. 

· Podhorn v. Paragon – Landlord sues tenant for not paying rent in small claims court, got default judgment, tenants filed a bunch of claims against landlord in big court, some related some unrelated to landlord’s suit for not paying rent. 

· Held: Plaintiff’s claims are barred by rule preclusion because their claims are compulsory, so they needed to filed counter claims in original suit. Ps originally argued didn’t file because small claims court doesn’t have SMJ, but they still had to file them there regardless because then the case would be kicked up to big court. 

· Basically this opinion sucks because some of P’s claims against landlord were compulsory and some were permissive, but opinion says all are compulsory and doesn’t go through analysis for why each is/is not barred. 

· Rule: According to Rule 13, a pleading must state as a counterclaim any claim that- at time of service- the pleader has against an opposing party. Failing to do so mean you lose the chance.

· Note: Compulsory/permissive counterclaim is an affirmative defense because each inquiry is a fact-specific inquiry done on a case-by-case basis. 

· Crossclaims: Claims by a D against a D or a P against a P. 

· Rule 13(g): May assert first crossclaim only if arising from same transaction or occurrence, or relating to same property. 

· Once a crossclaim is asserted:

· Must add related claims to avoid claim preclusion 

· May add unrelated claims under Rule 18

· Must add compulsory (same transaction or occurrence) Rule 13(a) counterclaims 

· May add permissive Rule 13(b) counterclaims 

· Rule 13 Parties: 13(h) – If assert counterclaim or crossclaim against an existing party, may add new parties as Ds to that claim is Rule 20 allows joinder. Can only bring in a new party while crossclaiming or counterclaiming against party already part of suit. 
· Impleader (Rule 14): A party may bring a claim against a 3rd party who “is or may be liable” derivatively for whatever the first party owed in the action (i.e., for the contribution, breach of warranty, indemnity, subrogation). Derivative liability = liable for actions of another. 
· Once impleading begins, whoever is impleading becomes the third party plaintiff, and the person they implead becomes the third party defendant and must be served according to Rule 4. 
· Not compulsory, so may be brought as separate action. 

· Gross v. Hanover Insurance – P stored jewelry as person D is attempting to impleads store. Someone robbed the jewelry store including P’s jewelry. Ps sued their insurance company; insurance company is trying to implead the jewelry storeowners. 

· Held: Can implead the party because the impleader meets the requirements of Rule 14 & 15.

· Test: Must balance the impleader versus potential prejudice plaintiff and the third party will incur. In order to implead third party, your claim against them must be derivative (i.e. if you’re liable to plaintiff they’re liable to you). 

· US v. Olivarrieta (Note case) – Florida law student gets sued by government because stopped paying student loans. He impleads Florida Law School under Rule 14 for not giving him his degree. 

· Held: Not a derivative claim so cannot implead law school  
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· In response to a third-party complaint, a third-party defendant:

· Must assert defenses it has against third-party plaintiffs as per Rule 12

· Must/may assert counterclaims against third-party plaintiffs as per Rule 13(a) & (B). 

· May assert crossclaims against other third-party defendants as per Rule 13 & 18.

· May assert defenses that third-party plaintiff has against plaintiff. 
· But CANNOT assert PJ or venue for them because third-party plaintiff has already answered complaint at this point and submit to forum. Third-part D can assert those defenses for themselves though. 
· May assert claims against plaintiff from same transaction or occurrence as plaintiff’s claims against third-party plaintiff. 

· May assert derivative claims against another third-party defendant as per Rule 14

· Plaintiff may assert any claim against third-party defendant arising from the same transaction or occurrence as plaintiff’s claim against third-party plaintiff. In response, third-party defendant may/must assert defenses, counterclaims and crossclaims. 

· Joinder of Parties:
· Joinder: Group of Ps sue together, or P sues group of Ds (R. 20)

· Compulsory Joinder: If someone would otherwise be prejudiced, court will force P to join new party or dismiss case (R. 19). A joint tortfeasor is NOT a necessary party because no one if prejudiced if it is not joined. 

· Temple v. Synthes – P sues D, manufacturer of device claim is defective, which was put in his back by doctor and hospital. D wants to join doctor and hospital, which are being sued in state court by P (P sued D in federal court). 
· Held: Joint tortfeasors do NOT have to be joined under Rule 19; no one would be prejudiced here if doctor and hospital were not joined into suit. 
· Joinder on Counterclaim or Crossclaim: Current party brings a crossclaim or counterclaim and adds a new party to that claim (R. 13). 

· Impleader: Current party brings a new party on claim of derivative liability (R. 14) – Bulge Rule (Rule 4(k)(1)(B)) can come into play here. 
· Interpleader: P gives thing to court to decide on conflicting claims (R. 22). Ex: Bank/insurance company gets something and doesn’t know who rightful person to claim ownership so give to court to decide. 
· Class Action: Representatives of class represent all class members, usually as Ps (R. 23).

· Intervention: New party asks court to allow it to join the suit on either P or D side (R. 24). Ex: Carpenter case Dee’s brother tries to join because court might take house as part of damage award. Usually a P trying to join in and usually like an environmental group. 
· Case Management: 

· Rule 13(i): If counterclaim or crossclaim tried separately, does not affect SMJ. 

· Rule 14(a)(4): Court can strike, sever, or try R. 14 claim separately. 

· Rule 20(b): Court can prevent delay or prejudice by ordering separate trials, etc. 

· Rule 21: Court cans sever any claim and proceed with it separately. 

· Rule 42: Court can order separate trials on claims or issues. Court can consolidate cases involving common questions of law or fact. 

· Touchstones: (1) Prejudice to any party or nonparty, and (2) Efficiency 
** Midterm
Subject Matter Jurisdiction
· For a valid judgment need:

· 1. Notice

· 2. Personal Jurisdiction, and 

· 3. Subject Matter Jurisdiction

· Subject Matter Jurisdiction: Jurisdiction over the controversy, subject matter; the type of case the court can hear. 

· Congress may set SMJ of federal courts within Constitutional limits

· By statute, Congress has given federal courts narrower SMJ than Constitutional limits (statutes narrower than constitution).

· Same courts given SMJ by state law; state courts of “general SMJ” can hear any type of case unless this type id heard exclusively elsewhere. 

· SMJ is not waivable.

· State Court System v. Federal Court System:

· Only choice:

· State only: Family law, probate (suing saying entitled to part of deceased’s estate; wrongful death case is NOT a probate case), etc. 

· Federal only: Admiralty, US (or its agencies) party, patent, copyright, bankruptcy, etc. 

· If have a choice (have federal question or diversity SMJ), then consider:

· Expertise of bench 

· Jury pool

· Docket backlog or speed

· Responsiveness to local concerns v. independence from local politics (State court judges are elected, federal judges are appointed for life) 

· Political leanings of bench 

· Procedural rules (generally more lenient in state court) 

· Attorney familiarity with forum and its impression of attorney 

· SMJ in the Federal District Courts:

· Federal Question: 

· Constitution: Federal law must be an ingredient in the case 

· § 1331: P’s case depends on federal law

· Diversity:

· Constitution: One must be diverse from on D

· § 1332: “Complete” diversity & >$75,000 (i.e. $75,000.01+)

· Supplemental: 

· Constitution: Claim arising from same “common nucleus operative facts” as “trunk” Federal Question or Diversity claim 

· § 1367: Excludes some claims 

· Others: Admiralty, cases against US or foreign countries, bankruptcy, patent, copyright, etc. 
· Burden of pleading and proving federal SMJ rests on party asking federal court to exercise SMJ, but no proof need be offered unless SMJ is challenged. 

· Rule § 1331 Federal Question SMJ (Fed. SMJ pursuant to a Fed. statute/constitution – federal claim must be part of P’s well-pleaded complaint):
· Federal law must be (Mottley Test):

· (a) A pivotal element (interpreting “arising under”): actually disputed, nonfrivolous issue, upon which P’s claim depends. 

· (b) In P’s hypothetical “well-pleaded” complaint: The minimum allegations of law and fact P must plead to state a claim (Must be in original COA)

· Does not include defenses or counterclaims 

· Declaratory relief is not a claim 

· Railroad v. Mottley – Mottley’s in railroad accident, railroad offers then free railroad tickets for life for no suit, and they make a contract. Congress passes statute saying railroads can’t give away free passes, so the railroad stops giving passes, Mottley’s sue for breach of contract. 
· ( In Mottley’s complaint they allege RR breached contract, and RR likely respond because of the statute, so Mottley’s say the statute violates they fifth amendment right (gov’t taking away their property) and that’s how they get the case to federal court. 
· Held: No SMJ in Federal court because the federal issue is not in the “well-pleaded complaint”, instead, it’s an anticipated answer to the complaint. 
· Note: Cannot incorporate federal Q SMJ into contract (i.e. if there’s a term in contract that must follow a federal statute, but Ps bringing breach of contract claim, the question will still be a state law claim even if state courts must decide issue under fed statute).

· In Mottley, court interpreted § 1331 to be not merely an ingredient in the case, but an element in which P’s case depends. 

· Diversity Jurisdiction (28 USC § 1332):

· (a) Complete diversity of parties, and 

· (b) Amount in controversy > $75,000

· Note: > $5 million class actions & mass disaster actions have different rules about who must be diverse & aggregation of claims. 

· Rationale: There could be bias by the state courts against an out of state citizen, federal courts are neutral (more of a concern when statute originally created, not so much now).

· Complete Diversity: 

· (1) Citizen (state A) v. citizen (state B)

· (2) Aliens on one side only; citizen v. alien or alien v. citizen 

· But not if alien is permanent resident alien (PRA) residing in same state as an opponent. 

· (3) Citizen (state A) v. citizen (state B) can add aliens on either or both sides

· No diversity SMJ over alien v. alien plus a citizen on only one side, i.e. citizen must be added on both sides if aliens on both sides. 

· (4) Foreign state as P v. citizen 

· US Citizen: Primary domicile, place in which intend to live indefinitely (at time of filing & can only be 1 place; not the same as R. 4 dwelling/usual place of abode). 
· Factors for determining where domiciled (none are determinative): Where litigant exercises civil and political rights, pays taxes, owns real and personal property, has drivers and other licenses, maintains bank accounts, belongs to clubs and churches, places of business/employment, maintains home for his family. 
· Ochoa v. PV Holding Corp. – D lived in New Orleans his whole life, then had to move to TX after Katrina. While he was visiting NOLA he rear-ended P. P sues him in state court, but he wants to move suit to federal court claiming he lives in TX. 
· Held: D has not met his burden of proof he is no longer domiciled in NOLA. 

· Rule: When determining domicile, must look at where domiciled when the complaint was filed.  
· Corporation: Where incorporated and principle place of business (nerve center) 

· Partnership: Every place where partners are citizens (can be over 50 places)

· Estate: Where deceased was a citizen 

· Insurer: In action against insurer where insured not a D, where incorporated & principle place of business & where insured. 

· US Citizen Domiciled Abroad: Not alien and not a citizen of a state–stateless; no diversity SMJ. 

· Note: Citizenship is where parties live at time of filing: CANNOT MOVE TO CREATE OR DESTROY DIVERSITY (but citizenship can change if a party drops out or is added – If P suing diverse D in Federal Court and P seeks leave to amend to add non-diverse D, court must determine whether to deny motion for leave to amend or dismiss the case). 
· Amount in Controversy:

· Exclusive of interest and costs – cannot include costs in calculation of amount to sue for. 

· Amount pleaded in good faith (unless to a legal certainty cannot win >$75k)

· Injunctive Relief: Value of injunction to P or cost to D – what it would cost D to comply with injunction or how much the injunction would be worth if P were to pay for it. 
· Aggregation rules to reach > $75,000:

· One P can aggregate all their claims against one D.

· One P cannot aggregate claims against separate Ds.

· Unless P brings a single tort claim where joint and several liability is available against multiple Ds, the single claim against all Ds must meet amount in controversy, even if each D ends up paying less than what claim was originally filed for (because under joint and several one D could be liable for whole amount of damages). 

· Multiple Ps cannot aggregate separate and distinct individual claims, but can share a single undivided right such as:

· An undivided interest in property (Ex: 2 people jointly own same property), or

· A shareholder suit for injury to entire corporation

· Note: Burden of pleading and proving federal SMJ rests on party asking federal court to exercise SMJ, but no proof need be offered unless SMJ is challenged. 

· Note: SMJ HYPOS in class 15 notes. 
· Supplemental Jurisdiction (28 USC § 1367): Allows claims to come into federal court for which there’s no independent basis of federal SMJ, i.e. couldn’t come in solo, but allowed in because part of same claim/controversy that’s part of same trunk claim that federal court has original SMJ over. 
· Rule § 1367 (a) – Required Elements (Basically Gibbs codified):
· (1) “Trunk” claim over which federal court has original SMJ (either federal question, diversity, or one of the exclusive federal SMJ claims) 
· (2) “Branch “claim which is part of same case or controversy as trunk claim. 

· Gibbs: “Common nucleus of operative facts”: Claims have key facts in common 

· Broader than all claims arising from same transaction or occurrence, claims that could not be litigated in a second case due to preclusion. 
· Miners v. Gibbs – Gibbs brings a federal question claim and a state law claim that arose from the same facts, the federal question claim gets dismissed. 

· Held: Even though there is no longer regular federal SMJ, there is still supplemental SMJ over state law claim, so it may stay in federal court, since there was a common nucleus of operative facts over both claims. 
· Note: Court here interpreted words “case and controversy” written in Art. 3 of US Constitution broader than just the federal claim, encompasses entire case. 
· Gibbs Test: 

· (1) Common nucleus of operative facts 

· (2) P would ordinarily bring claims together 

· Rationale: 

· More efficient and convenient – get the whole controversy in the same forum

· Don’t want situation where deprived of federal forum because didn’t have SMJ over related claim (If trying to have related state claim in fed court, have issue of preclusion/ Rule 13 compulsory counterclaims if had to separate state & fed related claims)
· Rule § 1367 (b): Diversity trunk exception (Owen v. Kroger) – if original trunk claim is a diversity claim:

· (1) Original Ps may not bring supplemental claims against persons made parties under Rules 14, 19, 20 or 24; and 

· (2) New Ps under R. 19 or R. 24 may not bring supplemental claims “when SMJ over such claims would be inconsistent with § 1332.

· Owen v. Kroger – Kroger (Iowa) sues Omaha Power (Nebraska) based on diversity jurisdiction. Omaha impleads Owen under R. 14 (for supplemental jurisdiction, under R. 14 doesn’t matter where the impleaded party is from for diversity). Then Kroger adds claim against Owen (essentially as joint tortfeasors), she believed they were from Nebraska. Claim against Omaha dismissed, then mid-trial comes out Owen is from Iowa (basically concealed the whole time so they could get cased dismissed later), lower court says SMJ okay since they concealed. 
· Held: Cannot have a supplemental claim brought by P if the supplemental claim would destroy diversity of citizenship (i.e. concealing your citizenship doesn’t matter for diversity cases – cannot use bad behavior to create federal SMJ – could get Rule 11 sanction though). P cannot sue one diverse tortfeasor and then use supplemental jurisdiction to implead the rest of the Ds. 
· This situation is different than D impleading a third party, because D didn’t choose the forum, P did, so D can implead a third party even though third party not diverse from P because D isn’t trying to evade any kind of statute, they’re stuck in that forum and can only bring in another party. In Owen, P had a choice about whether/not to sue Owen. 

· Note: If the trunk claim originally alleged to be a federal question, but turns out not a federal question (like Mottley), the branch claim CANNOT continue in federal court, but if the trunk claim was just decided against the P, the branch claim may still be heard (Gibbs).
· Supplemental claims always okay when: 

· (a) When “trunk” is not diversity, or 

· (b) When brought by a D

· Ps joined under R. 20 or class member joined under R. 23 can bring a supplemental claim for less than the amount in controversy of § 1332 (Exxon), i.e. wherever there’s a supplemental claim, it does not have to reach the amount in controversy, but must be completely diverse – once have 1 good diversity trunk claim, then have supplemental jurisdiction as long as don’t violate 1332 complete diversity requirements. 
· Note: If original trunk claim is dismissed, the supplemental branch claim may still proceed.

· Rule § 1367 (c): District court may decline supplemental SMJ if:

· Novel or complex state law

· Supplemental claim predominates 

· Original trunk claims are dismissed 

· Other compelling reasons in exceptional circumstances 

· i.e. Court doesn’t have discretion to refuse to hear claim court has original SMJ, but they do have discretion in deciding whether/not to hear the supplemental claim. 
· Rule § 1367(d): SOL tolling provision: Tolls SOL for supplemental and related claims for 30 days after dismissal to give claimant opportunity to refile claim in state court. 
· ** Supplemental Jurisdiction HYPOS class 26 notes 
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· Removal and Remand: 28 USC §§ 1441, 1446 & 1447
· Removal:

· Who: All Ds must join petition (except on claims lacking SMJ because they will be separated and remanded back to state court)

· Can remove for diversity only if no D is a citizen of state where case is pending, i.e. if D lives in state where state court case brought, cannot remove.
· Where: To federal district and division in which state court is located 

· What: Notice of removal automatically removes the entire case to federal court, if diversity SMJ over case in state court, or if federal question SMJ over claim in state court (must remand claims lacking SMJ)

· When: Within 30 days of formal receipt of 1st paper showing removability (i.e. later becomes removable), but no later than 1 year after filing for diversity SMJ 

· UNLESS P acted in bad faith to prevent removal (e.g. lowballing damages) 

· Note: Knowing federal court better to bring certain claim than state court or file against 2 Ds that would prevent diversity even though know one of the Ds is judgment proof are NOT improper purposes.
· How is federal question SMJ determined? Well-pleaded complaint when removal filed. 

· How is diversity SMJ determined? Amount pleaded in good faith and citizenship when case was filed of those parties in case when removal notice filed. 

· Remand: 

· Who: Any party can move for remand, and court can remand sua sponte.

· Where: Back to state court from which case came. 

· When & Why: 

· Anytime for lack of SMJ 

· After removal federal question case for claims lacking SMJ

· Upon granting motion if it destroys diversity 

· Within 30 days of removal for technical reasons 

· Notice of removal is NOT a substantive filing so it does not affect Rule 12. But usually a party must file a motion to remand. 

· Why not substantive filing? Because not asking the court to do anything for you; in deciding Rule 12 defense (ex PJ), court gets to know lot about case and don’t want state court to learn about that then send to federal court then they learn those facts of case (more efficient); must file notice of removal within 30 days of case being filed, if had to argue R. 12 defenses would likely lose opportunity to remove b/c arguing R. 12 defenses takes longer than 30 days. 

· Note: Can ONLY remove & remand case if originally filed in state court. 
· ** Removal and remand HYPOs in class 27 notes
Erie Doctrine

· Substantive Law: Governs conduct that may or may not lead to a dispute

· Procedural Law: Governs resolution of disputes 

· What Law to Apply in Federal Court:

· Procedural Law: Federal Rules of Civil Procedure and federal procedural customs.

· Substantive Law: For state common law claims, federal court must follow law of state where federal court sits (Erie).

· Why?
· Legal realism invites question of who decides what law will be, and federalism answers that outside Constitution and enumerated federal powers, each state decides. 

· Re-interpretation of RDA limits federal court to applying federal codified law; leaves substantive common law to states. 

· To eliminate two bodies of inconsistent substantive law 

· To halt pro-business “common law” created by federal courts and harming people in diversity cases filed in or removed to federal court by businesses
· Rules of Decision Act (RDA), 28 USC § 1652 (§34 Federal Judiciary Act):

· The laws of the several states, except where [the Constitution or Acts of Congress] otherwise require or provide, shall be regarded as rules of decision in [civil actions] in the courts of the US, in cases where they apply. 

· What Substantive Law Applies in State & Federal Courts: 

· What Law to Apply to Claims Created by Federal Codified Law?

· Substantive federal law 

· If federal statute, Constitution, or FRCP do not cover issue, federal courts use interstitial lawmaking, (filling gaps in codified law). 

· State courts must follow substantive federal law established by federal courts. 

· What Law to Apply to Claims Created by State Codified Law or Common Law?

· Substantive state law, unless violates federal law (supremacy clause) 

· State courts use interstitial lawmaking to fill gaps in codified state law and develop state common law. 

· Federal courts must follow substantive state codified and common law, unless it would violate federal law. 

· Which State’s Law to Apply:

· Decide whether federal or state law applies to issue. 

· If state law applies, use law of state where federal court located (state A) (Erie).

· If state where federal court located (state A) applies law of another state (state B), apply state B’s law just as state court in state A would do (Klaxon). 

· Typical choice of law (“conflicts”) rules include:

· Use law of state with most significant relationship to controversy.

· If tort action, then follow law of state where tort “occurred”. 

· If contract action, then follow choice of law provision, or law of state where the contract was “formed”. 

· Apply law of state where court located (state A) to determine where tort “occurred” or where contract “formed”. 
· Erie v. Tompkins – Tompkins gets hit by rogue door on Erie’s train as he was walking along the tracks. Erie wants Penn law to apply because then Tompkins would be classified as a trespasser and would have to show willful/wanton conduct. Tompkins wants “federal common law” to apply because will say owed higher duty of care. 

· Held: Interpretation in Swift v. Tyson of RDA unconstitutional, reinterprets RDA. 

· Swift v. Tyson – Held federal courts exercising jurisdiction on the grounds of diversity of citizenship need not apply the common law of the State they are free to exercise an independent judgment as to what the common law of the state is – or should be. 

· Under RDA, Swift court interpreted “law of the several states” as being this “natural” law coming down from the heavens, so believed that this same, uniform body of law would develop from every single court – didn’t happen. 

· Federal common law becoming pro business, state common law becoming pro consumer/worker
· Erie Rule: There’s no such thing as federal general common law. A federal court in diversity jurisdiction must apply state substantive law, and federal procedural law.

· Note: Still such thing as federal specific common law (filling in gaps/interpretation of statutes).

· Twin Aims of Erie: 1. Discourage forum shopping, 2. Discourage unfair outcomes between state and federal court. 

· Why Swift Was Bad: Unfairness to citizens (non-citizens) get to choose the forum; corporations know they don’t have to follow state law; believed in federal common law. 

· Taxicab Case (Forum shopping capabilities before Erie): D wanted a monopoly taxi contract, so to sue in federal court reincorporated in a different state to get diversity because federal courts recognized monopolies but state law didn’t. 
· When Federal Court is Adjudicating State Law Claim, What is Substance & What is Procedure?

· Rules Enabling Act (REA), 28 USC § 2072 [An Act of Congress]: 
· The Supreme Court shall have the power to prescribe, by general rules the practice and procedure of the district courts of the US in civil actions. Such rules shall not abridge, enlarge or modify any substantive right and shall preserve the right of trial by jury. 
· Rules of Decision Act (RDA), 28 USC § 1652 (§34 of Federal Judiciary Act): 

· The laws of the several states, except where the Constitution of the US or acts of Congress [e.g. the REA] otherwise require of provide, shall be regarded as rules of decision in civil actions in the courts of the US in cases where they apply. 

· Erie: Federal courts deciding state law claims apply state substantive law. 

· Hanna: The Rules of Decision Act (RDA) and Erie, which interpreted the RDA, do not apply to a Federal Rule that complies with Rules Enabling Act (REA), because a Federal Rule that complies with the REA is in effect and Act of Congress and the RDA and Erie do not apply to Acts of Congress. 

· Thus, a Federal Rule that complies with REA applies in all cases in federal court. 

· Guaranty v. York – Class action suit against Guaranty, Guaranty moved for summary judgment because the SoL had run under state law. Federal law SoL on same issue had not yet run. 

· Held: SoL is substantive, uses 2 rationale for why substantive:

· 1. Outcome-Determinative Test: Outcome would be different in federal court than state court if apply federal rule, if so, then have to apply state rule so outcomes would be the same no matter where case is tried. 

· 2. SoL is bound up with the state right that this particular COA can even be brought at all – state gives right to this claim, so they can dictate when that right no longer exists. 

· Note: Problem with the outcome-determinative test because could argue almost every rule is outcome determinative at the time the issue is raised (i.e. size of filing paper), so the state rules were effectively displacing the federal rules of civil procedure and the federal courts were acting as inferior state court – Byrd court put breaks on this test. 

· Rule: Today, only parts that still matter are: SoL is substantive, so apply state law and whether rule is bound up with some state right (Balancing factors)

· Byrd v. Blueridge – State law wouldn’t give jury in this case, federal law would.

· Held: This is an issue of procedure, not substance, even though it would be outcomes determinative – federal court gives P a jury. The constitution requires jury trials here – competing interests btw. Erie doctrine and constitution. Jury right procedural in federal court. 
· Hanna v. Plumer – Hanna served dead guy’s wife at usual place of abode (Rule 4), Mass state law said if suing someone’s estate must serve executor of estate in hand rather than Rule 4 procedures.

· Held: RDA does not apply to a federal rule, so long as that federal rule complies with REA. Here, Rule 4 complies, so case may go forward. Even if Rule 4 wasn’t formally enacted federal rule, difference in 2 rules would not facilitate forum shopping so doesn’t go against Erie goals. 

· Note: The RDA and Erie do not apply to FRCP that complies with the REA because if they comply with the REA then they are essentially and act of congress, and the RDA and Erie do not apply to acts of congress. So, an FRCP rule that complies with REA applies in all cases in federal court. (i.e. Hanna says federal rules are not covered by RDA because it is an act of congress, so falls under the “except clause”)

· Tests: (1) What law to use when have formally enacted federal rule? (2) How you should view the question if you have a common rule/practice in federal courts in conflict with state law?

· First Strand of Analysis – When have federal rule that covers issue in case:

· Is the rule arguably procedural (does it govern action in litigation)?

· If yes, does the rule abridge, enlarge or modify any substantive right? 

· Second Strand of Analysis – When have federal judge-made rule/practice (i.e. doesn’t fall under RDA exception, not formally enacted rule):
· Ex ante (prior to litigation), would there be a difference in the outcome and cause a person to choose federal over state court – use balancing test to determine. 

· Protect against the evil Erie was trying to stop: If there is an out of state D, they don’t have to follow state law, but an in state D would have to follow state law. 

· When a Federal Court is Adjudicating a State Law Claim:

· Hanna Viewpoint: A federal judge-made rule (little “r” rule) applies to state law claims if the rule would not, prior to litigation, appear likely to alter the outcome, and so would not encourage forum shopping between federal and state court in the same state. 

· Test: For a federal judge-made rule/practice, where law is arguably procedural, and different federal and state rules/practices cover the same issue, apply a balancing test:

· Factors weighing in favor of using federal arguably procedural law are:

· Relates only to litigation process 

· Ex ante (prior to/before) unlikely to substantially affect outcome

· Will not induce forum shopping or discriminate against forum state Ds

· Federal court system’s interest in uniform procedure 

· Important federal interests serves (Constitutional rights – Byrd case law rule) 

· Analogous to rules to which Supremes have held federal procedure applies:

· Jury right (Byrd)
· Burden of pleading (Under Hanna falls under federal side of leger because part of litigation and usually not going to affect where people file their claim generally, and governed by rule 8)
· Discovery tools

· Factors weighing in favor of using state arguably procedural law are:


· Regulates human behavior outside litigation 

· Ex ante, likely to substantially affect outcome

· Encourages forum-shopping and discriminates against forum state Ds

· Presumption that state law bound up with state substantive rights applies (York)
· Analogous to rules to which Supremes have held state rule applies:

· Standard of care (Erie – what you have to do in the real world)
· Burden of proof (State because different states have different elements for COAs or amount of burden of proof leading to forum shopping)
· Conflict of laws (State because if said federal law issue then could end up with different standard of care for instate and out of state Ds because would be applying different choice of law rules)
· Statute of limitations (York – presumption bound up with state substantive rights)
· Hanna Presumption: Federal Rules presumptively apply in federal court. 

· Test: Where a Federal Rule covers same issue as state law, unless ex ante (in the abstract) Rule appears to alter substantive rights or to be outcome-determinative, use Rule. 

· Why?

· Discourage forum shopping, interest in uniformity of federal procedure

· The Rules (FRCP) (and federal statutes and constitution) rule

· Rules are made under REA, and act of congress, and RDA/Erie apply to judge-made common law, not Acts of Congress. 

· In Hanna, federal law applies because:

· (a) Rule 4 is a procedure for enforcing substantive rights and does not alter them, and

· (b) Prior to litigation, service of process rules do not appear outcome-determinative. 

· Shady Grove v. Allstate – Ps in New York want to sue D for statutory punishments. A NY statute does not allow for class actions to sue for statutory punishments, so which applies: Rule 23 or NY statute?

· Held: Federal rule reigns over the state statute, P gets to join class action in federal court. 
· Shady Grove: 

· Scalia and Stevens apply same Erie Doctrine test:

· 1. Does a Federal Rule cover the issue? (Both say Rule 23 does)

· 2. If yes, then does the Rule pass REA test? (They apply different REA tests)

· Scalia’s REA Test: (1) Is the Rule (on its face) arguably procedural?
· Says R. 23 on its face doesn’t alter any substantive right, so procedural

· Steven’s REA Test: Is law with which Rule collides substantive or procedural? (e.g., if bound up with substantive right it is substantive; if it applies to all types of claims it is procedural) – not facially looking at Federal rule, looking at state rule the federal rule would displace
· Here, says this is general state rule applying to all class actions

· Ginsburg Dissent: Applies different Erie doctrine test:

· Apply Federal Rule if conflict between Rule and state law is unavoidable and Erie factors balancing test favors Rule. 

· Says when first looking at a FRCP, want to make sure it is not displacing some rule of state law that’s part of an important state policy, and if you can interpret it narrowly, then do so.  

· Here, says can use both rules because Rule 23 can authorize the creation of the class, but NY state law says they cannot recover statutory damages (but can recover some other type of damages) – doesn’t want to interpret Rule 23 broadly (like Scalia and Stevens) because if allowed class actions over statutory penalties, turns $500 damage award into $5 million damage award, the policy behind the state rule is not wanting companies to go under from these suits.
· Apply state law if conflict is avoidable and Erie factors favor state law. 

· Note: It does NOT matter the source of the state law (i.e. formally enacted rule/common law, judge-made rule), only matters on the federal side where the source of law is from. 

· Venue and Forum-Shopping for Substantive State Law in Cases Raising State Law Claims in Federal Court:

· If venue where case was filed was proper, and had PJ, then after transfer, still apply law of forum where case filed. 

· If venue where case was filed was improper and/or did not have PJ over D, then after transfer, apply law of new forum.

· P can forum shop within proper venues that have PJ over D. 

· P cannot file in improper venue or forum lacking PJ over D to obtain substantive law of a state.
· D cannot use a change in venue to obtain a change in substantive state law if venue was proper where case was originally filed. 
Dispositions
· Default Judgment: For failure to defend case, or as a sanction

· Voluntary Dismissal: Usually by consent (settlement) 

· Involuntary Dismissal: For failure to pursue case, or as a sanction, or for failure to state a claim, lack of SMJ or PJ, improper venue, improper process or service, Rule 12(b) 

· Judgment on the Pleadings: For failure to state claim or defense, Rule 12(c)
· Summary Judgment (SJ) – Rule 56: Considering matters outside of the pleadings

· Standard: No genuine dispute of material fact 

· Judgment as a Matter of Law (JMOL): Based on evidence admitted at trial, no reasonable jury could find for the nonmovant, (directed verdict/JNOV): Rule 50
· Jury Verdict or Judicial Findings and Conclusions: Rules 38, 39, 47, 48, 49, 51 and 52

· Rule 12(b)(6) Motion to Dismiss for Failure to State a Claim: Under Twiqbal standard, looks to the pleadings to test claims for legal sufficiency and factual plausibility. 
Summary Judgment

· Goes beyond the pleadings to assess whether have enough evidence to support facts (can’t rely on your pleadings at SJ, only way pleadings can be used is if opposing party admitted something in answer, then don’t need to prove that all over again, it’s as if they had admitted fact in interrogatory) 
· Unlike motion to dismiss for failure to state a claim, the court does NOT assume your facts are true, checks if your evidence will be admissible. 

· Must draw all reasonable inferences in nonmovant’s favor

Then if court finds still no genuine dispute of material fact, grants SJ 
· Standard: No genuine dispute of material fact and so movant is entitled to judgment as a matter of law. 

· Material Fact: Essential to an element of a claim or defense 

· Genuine Dispute: Actual (objective) and good faith (subjective) controversy; dispute reasonable jury could resolve in favor of nonmovant. 

· Court takes facts not genuinely disputed and applies law to them. 

· Why: Efficiency, eliminate claims and defenses that would not survive JMOL
· Partial SJ: As to a single claim or defense, or as to liability but not all relief (e.g. SJ on claim and trial on damages) 

· Supporting Material: Depositions, interrogatory answers, admissions, and affidavits (can attach documents), etc. 

· Affidavits: 

· Must be on personal knowledge and show competent to testify

· Must set out facts that would be admissible in evidence at trial
· Can explain why need more time or discovery to get evidence 

SJ Trilogy:
· Celotex – P bringing wrongful death claim on behalf of her husband because he died as a result of exposure to asbestos. Conflict between trial and appeals because D only pointed to an absence of an element in Ps claim and trial court said that’s sufficient for SJ if P doesn’t introduce evidence to negate, and appeals reversed, saying D must affirmatively prove decedent wasn’t exposed to asbestos. 
· Held: It is sufficient for D to move for SJ by only pointing to a gap in the evidence of one of Ps elements in claim, and a D doesn’t need to affirmative negate an element in Ps claim. 
· Rule: Movant need not show absence dispute, but can “support” an SJ motion by: pointing to absence of support for nonmovant OR pointing to evidence negating an element of nonmovant’s case. 
· Burden shifts to nonmovant and they bear the burden of showing evidence from which reasonable jury could find in favor of them.  

· Liberty Lobby – Defamation case – made it easier for D to obtain SJ in certain cases. 
· Nonmovant’s burden assessed with reference to burden of proof at trial, nonmovant with burden of proof at (this) trial must do more than undermine credibility of movant’s defenses, must affirmatively support claim (since defamation cases have higher burden of proof standard). 

· E.g. since burden for defamation is clear and convincing, the burden of production to defeat motion for SJ is higher. 
· SJ mirrors JMOL so mere “scintilla” of evidence will not defeat motion (ex scintilla: SJ HYPO when movant said date of accident beyond SoL and P only said accident occurred in the winter).
· Weighing evidence, assessing credibility, and drawing inferences from evidence must be left for fact finder. 

· Matsushita – Confusing facts, just need to know that you must know the elements of the claims are in order for SJ to be granted. 
· So on SJ, all “reasonable” inferences must be drawn in favor of nonmovant. Difficulty lies in deciding what facts are genuinely disputes, what factual inferences in favor of nonmovant are reasonable. 

· Burdens – (a) what is the burden and (2) who bears it:
· Burden of pleading: 

· (a) What must go in pleading: Rule 8 plausibility pleading or Rule 9 heightened pleading (more specifics) 

· (b) Who must put it in pleading: P for claims and affirmative defenses to counterclaims and D for counterclaims and affirmative defenses to Ps claims. 
· Burden of Production at SJ or JMOL State: 

· (a) What evidence must be produced at this state of litigation: 
· Movant without burden of proof must show nonmovant cannot prove element of claim/defense, either:
· Through evidence negating an element, OR 

· By pointing to absence of record evidence 

· Nonmovant with burden of proof must show evidence from which a reasonable jury must find for it

· (b) Who much come forward at any given stage with evidence:

· At SJ state, movant has 1st burden to make its showing

· Then burden shifts to nonmovant to produce its evidence 

· Burden of Proof (or persuasion): 

· (a) What must be shown at trial: Proof required to persuade fact finder of claim, damages, or defenses (most civil case, by preponderance of the evidence). 

· (b) Who beard burden: Usually follows burden of pleading 

** Rock climber hypo filled out on dispositions chart
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· Scott v. Harris – D police officer in car chase with P, used push bumper to stop P, big car crash and P rendered quadriplegic. P filed suit against D for use of excessive force or something, D asserted qualified immunity. 

· Held: Summary judgment should be granted in favor of D (cop) because after watching the video no one could differ over what’s happening in the video. 

· Dissenting judge thought there was a genuine dispute of the facts, so looks like people do see the video differently and maybe jury would’ve too so maybe genuine dispute of material fact. 

· Tolan v. Cotton – P gets out of car, D police officer wrongly types in P’s license plate number and shows up as stolen car. P’s mom hears D and P and comes out of house, D manhandles P’s mom, P tries to get up and protect mom, D shoots him. P was unarmed and no actual threat to D. 

· Held:  Lower court erred because did not consider facts in favor of P (nonmovant), and here, summary judgment should not have been granted in favor of D. 

· Qualified Immunity Test:

· Do the facts taken in the light most favorable to the party injured show the officer’s conduct violated a constitutional right?

· Were the rights in question clearly established at the time of the violation?

** Holiday party HYPOs class 33 lecture
Jury Right
· When does the 7th Amendment civil jury right apply in federal court?

· In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved. 

· 1. Even if no Constitutional right, Congress can give statutory right to jury trial. 

· 2. Decide by issue, not by case (some issues and relief go to jury, some to judge)

· 3. Test for whether Constitutional right to a jury – Historical test:
· (a) If cause of action existed prior to 1791 and was in law courts, have jury right.

· (b) As to causes of action not existing prior to 1791, decide using factors:

· By analogy to matters tried prior to 1791 in law courts and

· By reference to type of relief: Typically damages cases are legal, thus jury right applies, but:

· Restitution is equitable, awarded by judge 

· Some CoAs existing in 1791 without money relief were at law

· Jury decides whether to impose civil penalty but judge decides amount 

· Also can consider whether this is something juries would typically decide, i.e. more standard like with no clear rule where would prefer judge to decide, or is it a rule that you would have a jury apply to the facts. 

· 4. For declaratory relief, use anticipated affirmative claim to decide. 

· Note: For jury trial exam question, MUST break question up issue by issue and only use historical test if it’s a statutory or common law claim that did NOT exist prior to 1791
· Chauffers v. Terry – Ps employer being annoying, transferred and promised would retain seniority benefits, then laid them off then rehired and they lost their benefits, this happened several times. Ps filed grievances represented by their union (D), union wasn’t helpful, then brought suit against employers and union, employers declared bankruptcy and dropped from suit. P seeking damages and jury trial. 
· Held: Ps have a right to jury trial on damages claim against the union. Used the historical test, COAs that existed prior to 1791 and then looks to forms of relief Ps asking for. 
· Both parties came up with pretty good analogies, usually the form of relief party is seeking ends up being the tie breaker in these cases because good attorneys can always thing of an analogy. 

· Mechanics of Civil Jury: Rules 38, 39, 47, 48 and 51

· Demand – Rule 38:

· Must be in a pleading within 14 days of last pleading directed to issue 

· Cannot withdraw demand without consent of the other parties 

· Selection: 

· Questionnaire followed by voir dire performed by court and/or counsel 

· Unlimited challenges for cause; 3 peremptory strikes per party by statute 

· In assembling pool and exercising challenges, race or sex discrimination is unconstitutional; discrimination claim = “Batson” challenge 

· If use peremptory strike, other side can challenge by pointing to some kind of inference that the strike is race/gender based, and then person who struck juror must provide reason for why they struck that juror, then burden shifts back to person who challenged strike. 
· Instructions: 

· Must be given to counsel prior to closing argument 

· Must object so court has opportunity to cure before case goes to jury. 

· Verdict:

· Minimum of 6 jurors is waivable Constitutional Due Process requirement (i.e. Constitution requires 6 jurors). 

· Rules permit 6 to 12 jurors, with no alternates (so start with more than 6). 

· Reason want 12 person jury is to diffuse responsibility for decisions made, broad cross section of peers, and difficult to get 12 people to agree on one decision so must participate and think a lot before reaching decision. 

· Federal Rules require unanimity, unless parties consent to non-unanimous. 

Trial
( Jury Selection ( impanel the jury panel (jurors plus alternates in state court) 

( Opening Statements: P ( D (tells clients story, previewing evidence, not law)

( P’s Case-in-Chief: Witnesses – Direct ( Cross ( Redirect ( Recross, etc. 




Exhibits – Law foundation ( move to admit ( public to jury 

( JMOL motion, usually by D

( D’s Case ( JMOL motion possible but rare 
( P’s Rebuttal ( D’s Rebuttal, etc. ( Close of evidence 

( JMOL motion by either or both sides as to any claim or affirmative defense 

(Closing Arguments: P ( D ( P (“closing close”) – Recap evidence as argue; tell jury exactly what want them to do, with reference to instructions and verdict sheet)
( Jury Instructions ( Deliberations 

( Verdict (in federal court must be unanimous) ( Entry of Judgment 

( Renewed JMOL motion (only if made prior JMOL motion) 

JMOL (Rule 50)
· JMOL Motion: At trial after party fully heard on issue, before case sent to jury (generally when party moves for JMOL); cannot rely on evidence anticipate will put on.
· So P must introduce sufficient evidence from which a reasonable juror could find that every element of their claim exists. 

· Renewed JMOL Motion: After jury verdict, must have filed earlier (i.e. before jury went out) JMOL motion (“deferred” decision on motion to avoid violation of 7th amendment) – have requirement must file earlier motion is because 7th amendment says judge cannot reexamine jury’s decision, so basically way around and justify by saying not reexamining jury’s decision, reexamining earlier JMOL motion. 
· JMOL motion at close P’s case-in-chief: Tests whether P met burden of producing sufficient evidence for reasonable jury to find for P on each element of P’s claim. 

· JMOL motion at close of D’s case-in-chief: Same tests as to D’s affirmative defenses. 

· JMOL motion at close of evidence and renewed JMOL motion: Taking all reasonable inferences from evidence at trial in favor of nonmovant and uncontradicted, unimpeached evidence from disinterested witnesses in favor movant, no reasonable juror could find for nonmovant. 

· Galloway v. United States – Crazy man files suit for insurance benefits. 8 year gap of time where didn’t introduce any evidence about his condition. 

· Held: JMOL was proper, the 8-year gap in evidence is too large of a gap to allow the jury to fill. If allowed jury to fill this gap, then that decision must have been based purely on speculation and that would violate the Due Process clause. 

· Dissent: This is jury’s role – to fill these gaps in evidence. Looking at 7th amendment. 

· Reeves v. Sanderson – Age Discrimination claim against employers. Holds enough evidence to survive JMOL motion (i.e. deny JMOL) and enough evidence for jury to decide there was discrimination. 
· Held: The gap lies in the heart and minds of the decision maker, and that’s a gap the jury is allowed to fill (in some sense giving jury larger gap to fill than Galloway). In discrimination case going to always have to make inferences because can’t get into person’s head. 

Jury Verdicts (Rule 49)

· General Verdict: Black box decision in favor of one party, with damages figures. 

· General verdict with interrogatories: Black box decision and answers to questions. 

· If the answers are consistent but irreconcilably conflict with verdict, court must:

· (a) Send case back to the jury, or

· (b) Grant a new trial, or 

· (c) Enter judgment based on the answers. 

· If the answers are inconsistent and some irreconcilably conflict with verdict, court must:

· (a) Send case back to the jury, or 

· (b) Grant a new trial 

· Special Verdict: Answers to questions, from which court determines verdict (tries to guide the jury through the analysis of the evidence and keep them on track with the instructions). 
· If the answers are inconsistent, court must:

· (a) Send case back to the jury, or 

· (b) Grant a new trial, or

· (c) Eliminate inconsistent answers and enter judgment based on the remaining answers.

· Gallick v. Railroad – Guy has to work in this disgusting rodent infested dead animal pond. As working there gets bitten by a bug and gets infected and ends up getting both legs amputated. Case submitted to the jury as a special verdict because of state requirement. Jury answers reveal they thought Railroad was negligent, but not foreseeable P’s injuries would take place. Trial court entered judgment for P, appeals reversed and said should’ve been a directed verdict because there was a break in the causal chain, i.e. gap between evidence of the bugs in the pool and the bug that bit P’s leg. 
· Held: Reverses Appeals and says gap was not too broad and the jury should be able to bridge the causal gap. 
· Rule: When courts are faced with seemingly inconsistent special jury verdicts, the court must attempt to reconcile the answers. 

· Dissent: Would be one thing if was general verdict because you’d know what the jury is trying to get at, but when have a special verdict it’s harder to know what they’re getting at, so why is the court trying to reconcile question 20 and 22 with 13 and 16 and not the other way around?

· Court must attempt to reconcile jury answers by exegesis if necessary. 

Judicial Findings and Conclusions (Rule 52) – Bench Trial
· After bench trial, must write up findings of fact and conclusions of law. 
· Must spell out for Appellate review and to think about why making this decision 
· Motion of New Trial (or for “mistrial” if raised during trial) (Rule 59):

· Standard: Substantial justice requires a new trial, meaning error is likely to prejudice moving party plus:

· (a) Verdict or damage award is contrary to clear weight of evidence (unlike JMOL, court can weigh credibility), OR 

· (b) Errors in trial process:

· Admission improper evidence over movant’s objection, 

· Jury, witness, or opposing counsel misconduct, 

· Prejudicial happenstance (dropping a rap sheet by mistake; jurors file into deliberation room and as walking, on the TV had news about the case that was not admissible into evidence; witness has heart attack on the stand), OR

· Improper instruction to which movant timely objected 

· Juror Misconduct:

· Internal deliberations (even intoxication) are inadmissible for any purpose 

· Only outside influence on jury can impeach verdict, such as:

· Outsider in deliberations, or 

· Juror “independent research” (e.g. experiments, site visit, consulting Bible)

· Procedure: Must file within 28 days of judgment (use-it-or-lose-it), if don’t file within 28 days, must use Rule 60 to get a new trial. 
· Appeal: If granted, not a final order, so cannot appeal until after new trial, unless granted interlocutory appeal. 
Remittitur and Additur

· Remittitur: Court finds damage award very excessive and gives plaintiff choice of reduced award or new trial (usually happens with punitive damages).
· Additur (only available under state law): Court finds damage award very insufficient and defendant consents to increase (to avoid an appeal) 

· If this is brought up in federal court, then brings up Erie question for whether state law claim is substantive or procedural – existing precedent from long time ago, Supreme Court says additur is not allowed in federal court (i.e. procedural). If got this on exam, first ask if constitution applies (could make good 7th amendment argument), then go into balancing test. 
Motion to Vacate Judgment (Rule 60)

· Rule 60(b) – Must file within 1 year of judgment if based on:

· (1) Mistake, surprise, excusable neglect

· (2) Newly discovered evidence that could not have been discovered with reasonable diligence in time for new trial motion (28 days after judgment) 

· (3) Fraud, misrepresentation or misconduct of opposing party

· Must file within reasonable time if based on:

· (4) That judgment is void (lack of PJ, notice, or SMJ)

· (5) That judgment has been satisfied or released

· (6) Any other reason that justifies relief 

· Brandon v. Chicago Board of Education – Clerk’s office had wrong address for attorney, kept sending all case info to wrong attorney so Ps attorney didn’t know about and missed 2 status conferences. Case dismissed for lack of prosecution, 1 year and 3 days after judgment attorney tries to find out about case. Argues judgment should be vacated under Rule 60(b)(6), (a), and (b)(1).

· Held: Rule 60(a), corrections due to clerical errors, is inapplicable because this is about errors in transcription about what the court is trying to order, but the judge and everyone else knew what judge was trying to order so could just fix those mistakes – not the issue here. Couldn’t bring Rule 60(b)(1) because that must have been brought within 1 year, and couldn’t bring 60(b)(6) because if case falls within (b)(1) then can’t bring under (b)(6). 
· Note: Courts read Rule 60 quite narrowly because of the interest in finality. 

Appeals in Federal Court
· Usually must be filed within 30 days:

· But 10 days in CA state court for denials of motion to quash summons on grounds of lack of PJ.
· Usually will only review:

· Errors revealed by the record (because appellate court wasn’t there, really can only review things that were in the actual record in the case)
· To which a timely objection was made in the trial court (because want trial court to have a chance to fix things), AND

· Which materially affected the outcome – Rule 61 (must be material because if it’s something that really didn’t affect the outcome, then waste of resources to allow appeal)
· Usually can only appeal from a final judgment (dismissal or judgment), except (i.e. when we will allow an interlocutory appeal):


· Collateral order doctrine (separate from merits; unreviewable otherwise), 

· Ex: Immunity from litigation, discovery orders from non-parties

· Preliminary relief (one elements to obtain is likely to succeed on the merits), 

· Class certification (usually leads to settlement if receive certification), and 

· By permission from the appellate court 

· Standards of Review:

· Plenary or De Novo: 

· Meaning: No deference, starting anew

· Applies: Legal issues: reviewing court is in same position as trial court 

· Examples: Whether x is plausible, jury instructions, motion for summary judgment, punitive damages.

· Abuse of Discretion: 

· Meaning: Defer to decisions within bounds of trial court’s discretion

· Applies: Case management issues; applications of law to fact such as evidentiary issues

· Examples: Rule 11 sanctions; Rule 15 prejudice determination; venue transfers; evidentiary rulings. 

· Clear Error: 

· Meaning: Very deferential, only if definite and firm conviction that trial court erred

· Applies: Issues of fact: trial court observes witness demeanor, etc., and appellate court does not 

· Examples: Facts 
Preclusion 
(res judicata sometimes used as generic term for preclusion)

· You have the right to be heard… once 

· Clash between the correctness of decision v. need for response (finality and certainty) and cost to litigants, courts and public of litigation (efficiency, fairness to D, etc.). 

· Must be raised as an affirmative defense in original OR any amended pleading. 

· The person claiming something is precluded bears the burden to show that. 

· Federal, NOT state, law decides preclusion because if they didn’t, it would wildly affect forum shopping if parties got to pick and choose preclusion law. 

· Offensive Preclusion: Using issue preclusion to advance a claim (when P seeks to foreclose D from litigating an issue the D has previously litigated unsuccessfully in an action with another party).

· Claim preclusion cannot be used offensively. 
· Defensive Preclusion: Using claim or issue preclusion to defeat a claim (when a D seeks to prevent a P from asserting a claim the P has previously litigated and lost against another D). 

· Difference between offensive & defensive preclusion: With defensive, encourages a P to bring together all Ds in first suit because if judgment rendered against P (i.e. P couldn’t prove an element of their claim), then can’t try to use the same claim against a different D – will be precluded. In offensive, a P would benefit from suing separately from a different D because if judgment entered against D in first case, then P2 can use that, and if judgment entered in favor of D in first case, D would still have to litigate second case because don’t know why judgment be entered in favor of D (a lot of ways to lose). 

· Do NOT confuse preclusion with: 

· Stare Decisis: Prior holdings should be followed when same legal issue arises, unless clear social need to change legal rule, times have changed. 

· Law of the Case: Issue finally decided will not be redecided at later stage of same case (usually lower court was reversed on that issue) 

· Double Jeopardy: One sovereign cannot try someone twice for the same crime. 

· Rule Preclusion = compulsory counterclaim rule: Party with counterclaim meeting requirements of Rule 13(a) (existed at time of service responsive pleading, same transaction or occurrence, etc.) is precluded by a valid final judgment from asserting the claim in other litigation. 
· Claim Preclusion = res judicata: A valid final judgment on the merits precludes further litigation between the same parties or their privies of claims arising from the same or a connected series of transactions or occurrences, that could have been asserted in a prior suit. 

· Issue Preclusion = collateral estoppel: Any valid final judgment in which a party has sufficient motive and (full and fair) opportunity to litigate an issue precludes relitigation by that party or its privies of the same issue if the issue was actually litigated and necessary to the prior judgment. 

· Claim Preclusion:

· (1) A final valid judgment – a judgment on a claim, counterclaim, crossclaim or a third party claim is final once issued by the trial court even if appealed (until reversed or successfully challenged collaterally) – to be valid must have had PJ, SMJ, and notice
· (2) On the merits – includes default judgments, dismissals on merits or as sanctions, unless dismissed without prejudice (e.g. for lack of PJ, SMJ, proper venue, or notice, or judge explicitly says case being dismissed without prejudice)

· (3) Precludes subsequent litigation – undecided when prior judgment entered 

· (4) Between the same parties (could be P or D) or their privies (Taylor and Gonzalez):

· Second party is a legal successor in interest to the first party (e.g. new owner of a company),

· Parties are in a principal-agent relationship (e.g. employer-employee, insurance company-insured), 

· Both suits are controlled by the same party (one is agent for other, but very difficult to prove that’s true), OR

· Second party was represented in prior case (interests aligned, first party knew representing second party and second party had notice it was being represented)

· ** Common MC question: P cannot sue a D for claim and lose on claim, then sue another D falling within one of the above categories with the first D, on same claim.

· (5) Of a claim arising from the same or connected transactions or occurrences (Car Carriers v. Ford) – so logically connected that for reasons of fairness and efficiency ought to be heard in one suit (substantial overlap of witnesses and proof) 
· (6) That was or could have been asserted in the earlier-decided suit – if first court lacked SMJ over the claim and litigant seeking to assert preclusion could not have filed that case in or moved it to a court with SMJ, then would not preclude claim. 

· Car Carriers v. Ford – P brings an anti-trust claim against D, trial court dismisses because P did not suffer the type of harm that anti-trust statute designed to recompense, so did not state a claim. Ps then brought a RICO claim against D after anti-trust claim dismissed, D said issue preclusion, court must decide if 2 claims arose from the same transaction or occurrence. 

· Held: The basic facts are that Ford is holding these carriers “hostage” and basically abusing their market power to keep certain carriers in business and put under other carriers they don’t like. Thus, the anti-trust and RICO claims were part of the same action and arose from the same transaction or occurrence. 

· Test: Look at the facts of the case to decide whether it’s the same factual story giving rise to all of the claims arising out of the injury – once a transaction has caused injury, all claims arising from that transaction must be brought in one suit or are precluded. 
· Note: P discovered facts after the anti-trust case was dismissed that would’ve helped their claim. They could’ve filed a Rule 59 or 60 motion to vacate judgment.  

· HYPO: If have a tort claim against now ex-spouse that was presented in family court during the divorce proceedings to show the marriage should be dissolved, NOT precluded from bringing that tort claim against husband after the divorce proceedings because family court does not have jurisdiction over tort claims (but issue preclusion could risked in this situation if the issue was relevant or necessary to first finding and one that arose in the first case). 

· Taylor v. FAA – FOIA (federal act) allows anyone to request any records from a federal agency, must be given unless record falls under an exception. Herrick was a plane collector and asked FAA for record to help him restore his old aircrafts, FAA denied request because record exempted since it contains trade secrets. Herrick sued, case dismissed because court said record trade secret protected. Then P requests same record and FAA denies on same grounds, so he files suit. D tries to dismiss alleging P is Herrick’s “virtual representative” from prior case. 
· Held: Court rejects this virtual representation idea (virtually the same person, same interest, so in privity) because person wouldn’t get their day in court (no full and fair opportunity to litigate claims), and that would violate the Due Process clause. What would be enough to say Herrick and Taylor in privity is if their interests were aligned and either party understood they were acting in a representative capacity or the original court took care to protect the interests of the nonparty (here, would be Taylor), and here there’s no evidence Taylor even knew about Herrick’s lawsuit or that Herrick understood to be suing on Taylor’s behalf. 
· Note: Holding will apply to state law since made it about a Due Process right and the 5th and 14th amendment are read the same – i.e. same rules apply to state courts. 
· Gonzalez v. Banco – A bunch of people bought subdivision land, which was advertised as really nice, but turned out to be swampland. A group of purchasers “Rodriguez Ps” filed suit against D seeking class certification. Gonzalez Ps tried to join in action, but trial court denied certification and said Gonzalez Ps couldn’t join. Rodriguez Ps lost case, now D saying Gonzalez Ps precluded from bringing claim.

· Held: While does arise out of the same transaction or occurrence, D failed to show the privity requirement was met since there is no proof that the plaintiff groups controlled one another, nor that the Rodriguez Ps had the right to control the Gonzalez Ps. The Rodriguez Ps couldn’t have represented or collected for Gonzalez Ps, so if second Ps don’t benefit from the first party’s case, then they’re not in privity. 

· HYPO: Husband and wife get into same accident and husband brings tort suit, but wife doesn’t, she is NOT precluded from bringing her own tort suit because not in privity (might be different if both have claim based on a contract they both signed). 
· ** Claim preclusion hypos class 37 notes
· Issue Preclusion:

· (1) A final judgment – need not be on merits, could be on PJ, SMJ, etc. issue 

· (2) In which a party had full and fair opportunity to litigate an issue – cannot bind party who lacked motive or opportunity to pursue or defend in prior case. 

· (3) Precludes relitigation by that party or its privies – but nonparties can assert issue preclusion against a party or privies (criminal case outcome binds D and prosecutor but not victim in subsequent civil suit) 

· (4) Of the same issue of fact or application of law to fact – issue, not and entire claim; note that meeting higher standard of proof meets lower standard but not vice versa

· (5) If the issue was actually litigated – not a default judgment or potential issue, but need not involve an evidentiary hearing (could have been decided on papers), AND

· (6) The decision on the issue was necessary to the prior judgment:
· Test: If the issue had been decided differently, would the same judgment have been entered? 

· ( If yes, the issue was not necessary (i.e. could that issue have formed the basis for an appeal? Or would it have been “harmless error”?)

· Often when trying to use issue preclusion defensively, cannot show the issue was necessarily decided in a particular way (i.e. making it necessary) to the first litigation because difficult to tell (unless special verdict form) why the D won the first time, but not the same problem when issue preclusion being used offensively because in order for a P to win, must prove each and every element of their claim. 
· Jarosz v. Palmer – Guys get together to acquire company (P is one of the guys), use D as the attorney. Rest of owners want to push P out as owner, D represents them in case against P, and P says D can’t represent them because had an attorney client relationship with him during acquisition, so a conflict of interest. Court says no attorney client relationship. P sues D now claiming malpractice from work he did with P in acquisition, D saying issue of whether existed an attorney client relationship is precluded.
· Held: Court says the issue of whether there was an attorney client relationship was already litigated (even issue only decided on a paper trial), but the problem with saying attorney client relationship issue precluded is because that issue was not necessary element in the first suit, so issue cannot be precluded here (whether or not D was allowed to represent owners in first suit wouldn’t have had any effect on the outcome in the first trial). 
· Parklane Hosiery v. Shore – Shore (P) filed suit against Parklane (D) for releasing false proxy statements. After case filed the SEC filed suit against D claiming same thing. In SEC suit, P wasn’t allowed to join, no jury, and all SEC had to prove was the proxy statement was false. SEC won suit, and court ruled proxy statement was false. Then P’s suit came to trial and P wanted to estop D from litigating whether the proxy statement was false because it was barred by issue preclusion since already proved. D argued this violated their right to jury trial if can’t litigate that issue again. 

· Held: P still needs to prove causation and damages, but P is allowed to use nonmutual offensive collateral estoppel to preclude D from trying to relitigate the issue of whether the proxy statement was false. Also says the right to a jury trial in this case is not such an important, key, thing in this litigation. And in weighing the factors, they all favor allowing issue preclusion.
· Note: The presence or absence of the jury does not make a difference to issue preclusion. 
· HYPO: Trader Joes has long-term contract with food company for delivery of cereal. The first shipment of cereal contained bugs in it, so Trader Joes brings suit saying breach of contract. Then in another delivery of cereal, bugs are in cereal again so Trader Joes sues again:
· No claim preclusion because 2 different claims against company. 

· Issue preclusion might be applicable to second suit, such as for whether/not bugs in the cereal constituted a breach of contract. 

· Factors for deciding whether to permit use of nonmutual collateral estoppel:

· Extent to which prior suit was fully adversarially litigated:

· Stakes of prior suit for party against whom estoppel invoked (if stakes were small and D didn’t have much incentive to litigate in first case, estoppel may be inappropriate)
· Competence and experience of counsel in prior suit

· Foreseeability of this sort of later litigation when prior suit was litigated

· Differences between prior forum and this forum:

· Limitations on procedures available in prior forum (e.g. second court’s civil procedure rules allow broader discovery, rules of evidence allow crucial evidence that was inadmissible in first trial, long-arm statute broader in second case, etc.)
· Inconvenience of prior forum 

· Differences in applicable law in prior suit

· Fairness and incentives on parties:

· Whether inconsistent prior judgments exist, so relying on one is unfair

· Whether party seeking to use estoppel should in fairness have joined prior suit, rather than waiting to pick whether to use prior litigation 

· New evidence of changed circumstances since prior litigation 
· Public interest in relitigation of claims, especially claims against government

· *** For nonmutual collateral estoppel, must first determine if claim meets all the requirements for issue preclusion, and then consider the factors for whether/not to permit nonmutual collateral estoppel. 

· ** Issue preclusion hypos in class 38 notes
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