Civil Procedure - Class Outline 
Unit 1 - Due Process & Service of Process
I. Class 1: Introduction to Due Process
A. Due process = notice + opportunity to be heard when the government (state or federal, including the courts) is depriving you of life, liberty, or property. Guaranteed due process, not perfect process
1. Liberty: also encompasses familial interests in addition to physical property
2. Property - not just what you own, but also leaseholds
3. Due process protects all persons, not just citizens. 
B. Rule 1: Rules that govern procedure in civil actions should be construed to secure just, speedy, and inexpensive determination of every action and proceeding
C. What Kind of Hearing is Required by the Constitution: The Mathews Test
1. Mathews test (due process): test that determines the kind of hearing required to satisfy due process; only applies when due process applies and there’s no statutory right. If you’re trying to seek counsel at government expense, add Lassiter step (presumption against no right to counsel if physical liberty is not at stake is weighed against the Mathews factors). If no statute already given to you, do the Mathews test
a) Three Factors of the Mathews Test (balancing factors test):
(1) The three factors of the Mathews test are:
(a) The private interest that will be affected by the official action;
(b) The risk of erroneous deprivation of such interest through the procedures used (is procedure likely going to come to the correct result?)
(i) Risk of error always higher if you’re only hearing from 1 side (Hamdi - only had hearsay evidence)
(c) The government’s interest, including the costs that the additional procedural requirements would entail and security interests.
2. Cases that Illustrate the Mathews Test:
a) Hamdi v. Rumsfeld (enemy combatant case)
(1) Hamdi captured by Northern Alliance, classified as enemy combatant (not given a hearing, no factual basis of classification, only evidence was Mobbs dec (hearsay)). Issue was whether this classification w/ no hearing or factual basis denied Hamdi due process of law.
(a) Hamdi Majority Balances:
(i) Loss of physical liberty of potentially innocent person
(ii) Probable truth seeking value of add’l procedures sought
(iii) Gov’t interests in incapacitating enemies & costly add’l procedures
(b) Holding: Enemy combatant detainees must be given, post-deprivation:
(i) Notice of factual basis for their enemy combatant classifications (not just hearsay)
(ii) A fair opportunity to rebut the combatant status
(iii) Before a neutral & impartial decision maker
(c) Does not require 
(i) Federal rules of civ pro or evidence
(ii) Trad’l burdens of proof
b) Goldberg Case (welfare case)
(1) Goldberg was on welfare; state received evidence the family was receiving unreported income. Welfare was terminated; Goldberg argued he should have had a live pre-termination hearing before welfare was discontinued and that opportunity to contest via written objection was insufficient. Court ruled in favor of Goldberg, private interest of materials necessary for subsistence substantial to need hearing prior to termination of welfare. Written contestation not sufficient (welfare recipient, trouble articulating).
c) Mathews Case (disability case; ruled the opposite way than Goldberg b/c gov’t interests outweighed private interests): 
(1) Eldridge was on disability; medical reports showed he no longer had the condition. Disability payments terminated; Eldridge argued he should’ve had a live hearing like the Goldberg plaintiffs before the payments were terminated. Court ruled opposite way of Goldberg because disability payments are for medical issues, not necessary for subsistence (could’ve applied for welfare if became destitute). Live pre termination hearing not required; gov’t interest of saving expenses outweighed private interests. Not a welfare recipient; written contestation sufficient.
II. Class 2: What Kind of Hearing is Required by the Constitution: The Roles of Lawyers
1. Lassiter v. Department of Social Services (foster child case; fashioned new rule: presumption against the right to counsel when physical liberty is not at stake when asking for an attorney at government’s expense): Court rules there was no error in failing to provide Petitioner with state appointed counsel prior to the termination of her parental rights b/c the appearance of counsel likely would not have made a difference to the outcome (FN: child was growing up and about to be adopted). Government agreed the private interest was higher (loss of custody of child → loss of liberty interest: Mathews test weighs heavily in favor of counsel and would overcome the presumption that you don’t get government-appointed counsel unless physical liberty is at stake), but disagreed on the risk of erroneous deprivation b/c counsel likely wouldn’t have changed the outcome. Outcome of case: no lawyer at state expense unless the judge so orders
a) An attorney might have tested the other side’s evidence (was based on neighbor hearsay that grandma couldn’t take care of child); cross examined social worker, presented defenses that Lassiter, as an indigent, couldn’t have come up w/ on her own, acted as a sleuth and an investigator
b) SCOTUS took the rule that if there’s no right to attorney, physical liberty is not at stake and reversed it - if physical liberty is not at stake, presumption that no counsel is needed (need to weigh this presumption against the Mathews factors). Fallacious reasoning but SCOTUS can do that.
c) Whether someone is constitutionally entitled to counsel at state expense is determined case-by-case, weighing Mathews factors in the particular context, and balancing against these factors a presumption against the right to counsel when physical liberty is not at stake. 
d) Rules are clear and predictable, whereas standards are unclear and unpredictable (standards accommodate more factual situations than rules)
e) Indigent and requesting counsel at government’s expense: add Lassiter step and weigh the presumption against the Mathews factors collectively
III. Class 3: What Kind of Notice is Required by the Constitution: The Mullane Test (Due Process)
A. Mullane Test (standard that is applied differently depending on the fact pattern)
1. To provide constitutionally adequate due process, method used for notice must be reasonably calculated to achieve actual notice given the circumstances of the case to let people know their rights and give them the opportunity to object. 
2. If no reasonable standard for actual notice exists, employ feasible and customary alternative to see if you could serve by another type of notice that is not substantially worse than other possibilities (i.e., publication is a possibility depending on the circumstances of the case)
3. Actual notice is not required by Constitution; but, actual notice ALWAYS meets the requirements of the constitution (weird skywriter hypo). 
4. Personal service is the best method, unless the person receiving notice is unconscious - if personally serve someone while they’re unconscious, method of notice was not reasonably calculated under the circumstances of the case. 
5. Method used must be one that someone would’ve used if they wanted to provide actual notice
6. What kind of notice? 
a) Notice must meet requirements of both the Constitution & the Rules, even where these differ, unless the Rule conflicts w/ the Constitution, which is supreme and therefore controls. 
(1) Difference between Rule & Constitution: must follow both
(2) Conflict between Rule & Constitution: impossible to do both; Constitution controls
7. 42 U.S.C. §1983: allows an individual whose constitutional rights were violated/deprived to sue the government (Walden v. Fiore - sued DEA agent under 1983)
a) Bivens action: alleges the plaintiff was deprived of her federal Constitutional or statutory rights against federal government actors
B. Cases:
1. Greene v. Lindsey (notice by posting thru third party): Housing Authority initiated detainer actions against appellees and sought repossession of their apartments (writ of forcible entry & detainer → an eviction order). The appellees claimed they were not given proper notice and were not aware of the eviction proceedings until they were served with writs of possession, which occurred after default judgments were entered and plaintiffs could no longer appeal. Due process applies b/c tenants were being deprived of property by gov’t. Personal service was not required because it was not practical, would’ve been expensive and inefficient. 
a) Application of Mullane test: Posting on dwelling complied with applicable state statute and would ordinarily be reasonably calculated to achieve actual notice, but not when officers know tenants are not receiving those notices (kids ripped the notices off the doors). Notices posted on the front door were NOT reasonably calculated under the circumstances of this case, even though notices are reasonably calculated in the abstract. The notices should’ve been mailed.
b) Telling people they’re being evicted is not a fun job; perhaps the sheriffs purposefully did not want to achieve actual notice
c) Dissent (O’Connor): Legislature should make decision about notice; sending mailed notices is not economically feasible and mail can get stolen. With posted notices, it at least gets as far as their door. 
2. Mullane v. Central Hanover Bank & Trust: State statute allowed trust companies to pool together the funds from small trust accounts. Trustee was required to periodically give an accounting of the pooled fund’s income to ensure the trustee was not stealing/mismanaging funds. The issue was whether notice by publication constituted adequate service on nonresident beneficiaries when property was at stake. The Court held notice by publication was not sufficient for those beneficiaries whose locations were known (their whereabouts were reasonably ascertainable, they could’ve been given actual notice). Publication was sufficient for those beneficiaries whose locations were unknown or were difficult to determine.
3. Jones v. Flowers (notice thru 3rd party): Jones bought a house and stopped paying the property taxes once the mortgage was paid off. Property was put up for sale at an auction and was purchased by Flowers. Notice was given to Jones of the sale by certified mail on 2 occasions; both notices came back undeliverable. Issue was whether certified mail constituted adequate notice under the circumstances. NO b/c it came back twice undeliverable (notice by certified mail was not reasonably calculated under the circumstances to achieve actual notice). Court held while due process does not require a property owner to achieve actual notice before gov’t takes property, when govt’s chosen method of notice has failed, add’l steps must be taken (i.e., should’ve tried to give notice by regular mail).
a) Application of Mullane test to facts: Certified mailing of notice of tax sale complied with the applicable state statute and was a reasonable first attempt, but was not reasonably calculated to achieve actual notice once certified mail was returned unclaimed. 
IV. Class 4: What Kind of Notice is Required by the Rules
A. Rule 4: Summons (only applies in federal district court when D is being served with a summons and complaint, doesn’t apply in state court. Both courts must follow the constitution). Designed to achieve actual notice, but actual notice is not sufficient if rules are not followed properly (Mid-Continent v. Harris). 
1. A: Contents & Amendments: 
a) (1) A summons must name the court and the parties, be directed to the defendant, state the name and address of the plaintiff’s attorney, state the time within which the defendant must appear/defend, notify the defendant that a failure to appear will result in a default judgment against the defendant, must be signed by the clerk, and must bear the court’s seal. 
b) (2) The court may permit a summons to be amended. 
2. B: Issuance: 
a) A copy of the summons must be issued for each defendant to be served. On or after filing the complaint, the plaintiff will present the summons to the clerk for signature and seal. If summons is properly completed, the clerk will sign, seal and issue the summons to the plaintiff for service on the defendant.
3. C: Service: 
a) In general: A copy of the summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served within the time allowed by Rule 4(m) (plaintiff has 90 days to serve the defendant; if D not served, court must dismiss action w/out prejudice or order service be completed w/in a specified time; if plaintiff shows good cause, the court may extend time period for service. Proof of service is required unless waived). 
b) By whom: Service must be performed by someone at least 18 years old who is not a party to the complaint. 
c) By a Marshal or Someone Specially Appointed: At plaintiff’s request, court may order that service be made by a U.S. Marshal, deputy marshal, or person specially appointed by the court. The court must order this if the plaintiff cannot afford the court fees (in forma pauperis).
4. D: Waiving Service (when waiver is obtained, proof of service is not required)
a) Requesting a Waiver: The plaintiff may request the defendant waive service of summons. The notice and request must:
(1) Be in writing and addressed to the defendant (or other agent authorized by appointment or by law to receive service of process);
(2) Name the court where the complaint was filed;
(3) Be accompanied with a copy of the complaint, 2 copies of the waiver form, and a prepaid means for returning the form;
(4) Inform the defendant of the consequences of not waiving service using the form designated for this purpose;
(5) State the date the request was sent;
(6) Give Defendant reasonable time (at least 30 days) to return the waiver; and
(7) Waiver must be sent by first class mail or other reliable means.
b) Failure to Waive: If Defendant located w/in U.S. fails to sign and return the waiver requested by the plaintiff, the court must impose on the defendant:
(1) the expenses later incurred in making service and 
(2) reasonable expenses, including attorney’s fees, of any motion required to collect service expenses
c) Time to answer after waiver: a defendant who timely returns a waiver need not answer the complaint until 60 days after the request was sent, or 90 days after it was sent to a defendant outside the U.S. (incentive for defendant to sign the waiver; normally, they only have 21 days after receipt of summons and complaint to respond)
d) Proof of service not required when Plaintiff files a waiver
e) Waiver is not required if you’re using mail to send a complaint
f) Jurisdiction and Venue not Waived: Waiving service of summons does not waive objection to personal jurisdiction or venue
5. E: Serving an Individual within a Judicial District of the U.S. (applied in Khashoggi)
a) Unless federal law provides otherwise, an individual (other than a minor, an incompetent person, or a person whose waiver has been filed) may be served in a judicial district of the U.S. by:
(1) Following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made, or 
(2) By doing any of the following:
(a) Delivering a copy of summons & complaint to individual personally;
(b) Leaving a copy of summons & complaint at individual’s dwelling/place of abode with someone of suitable age and discretion who resides there (Khashoggi - Olympic tower condo was place of abode; indicia of permanence test);
(c) Delivering a copy of summons & complaint to an agent authorized by appointment or law to receive service of process
6. H: Serving a Corporation, Partnership, or Association:
a) Unless federal law provides otherwise or the defendant’s waiver has been filed, a corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:
(1) In a judicial district of the U.S.
(a) In the manner prescribed by Rule 4(e)(1) for serving an individual (following state law for serving summons); or
(b) By delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process
7. L: Proving Service
a) Server’s affidavit is required: proof of service must be made to the court (unless service is waived); proof must be made by server’s affidavit (except for service by U.S. Marshal or deputy marshal)
8. M: Time Limit for Service
a) If Defendant is not served within 90 days, the court must dismiss the action without prejudice or order that service be made w/in a specified time
b) If the Plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period
9. Cases that illustrate application of Rule 4 notice:
a) National Development Co. v. Khashoggi (application of Rule 4(e)(2)(B) - Serving an Individual at their Dwelling/Usual Place of Abode): Khashoggi’s housekeeper received service of summons & complaint at his Olympic tower condo in NY. The issue was whether the Olympic Tower could be classified as a “dwelling house or usual place of abode.” The Court held “actual” notice is not sufficient to cure a void service, but they affirmed the district court’s holding because the condo was properly classified as a “dwelling house or usual place of abode.” (Khashoggi had housekeepers there, had remodeled and furnished it, owned it, listed it as an address on a bail application) Service was therefore valid under Rule 4(e)(2)(B) → serving an individual w/in a judicial district of the U.S. by delivering copy of summons and complaint to defendant’s dwelling/usual place of abode to someone of suitable age and discretion who resides there. 
(1) Test used to determine if condo was dwelling/usual place of abode: indicia of permanence. Case doesn’t determine whether Khashoggi had to be actually living there. Case doesn’t say he had to be staying there overnight. 
b) Mid-Continent v. Harris: Issue was whether district court could properly formulate its own test to determine whether to assert personal jurisdiction over defendant in absence of service of complaint and summons in accordance with Rule 4. Harris failed to make payments for purchased lumber on numerous occasions. Court held service was insufficient; court can’t fashion its own rule. Must comply w/ rule 4. Harris was never served w/ a summons, but he had actual notice (found out through attorney for another case). Notice didn’t satisfy Rule 4. Harris filed motion under rule 60(b)(4) (challenged default judgment (collateral attack) as void for lack of proper notice. Rule 60 can order effective relief for a default judgment that is void). 
B. Rule 12: Defenses and Objections to Proper Service of Process
1. Rule 12: Motion to Dismiss (could be for a variety of reasons - lack of jurisdiction, improper service, improper service of process) - if Defendant appears in first action, D has to file one of these motions in the first substantive filing or you’ve waived it
a) If you don’t respond (D either isn’t aware of the action or is aware but decides not to do anything), a default judgment is entered against you. At that point, you can challenge the judgment on service of process grounds - raise collateral attack and challenge default judgment as void for improper service of process
b) If you raise the issue in litigation, then you can’t raise it again as a collateral attack - have the opportunity to be heard once 
2. Rule 12(a)(1)(A): Time to Serve a Responsive Pleading:
a) A defendant must serve a response within 21 days after being served with the summons and complaint, or if service has been waived under Rule 4(d), within 60 days after the request for a waiver was sent (incentive for D to waive service b/c then he has more time to respond), or within 90 days after it was sent to a defendant outside the U.S.
3. Rule 12(a)(2): Denial of 1st R.12 motion extends deadline to 14 days after denial. Grant of motion for more definite statement extends deadline to 14 days after new complaint served. 
4. Rule 12(b)(5): Motion to Dismiss for Improper Service of Process
a) How to present defenses: Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. But a party may assert the following defenses by motion: 12(b)(4) insufficient process; 12(b)(5) insufficient service of process.
b) A motion for one of the above defenses must be made before a responsive pleading is allowed - If D appears in action, motion to dismiss must be raised in 1st substantive filing or it is waived
C. Rule 60(b)(4): Relief from a Void Judgment or Order
1. Court can order effective relief for a judgment that is void
2. Defendant did not appear in the first action; maybe defendant didn’t know about the case or did know and decided not to do anything
3. When P goes for default judgment, Defendant notices. Under Rule 60, Defendant can file case arguing default judgment is void b/c service of process was done incorrectly
4. Once default judgment is entered, can ONLY argue the judgment is void - can’t argue about the merits of the lawsuit
D. Collateral Proceeding
1. If a plaintiff tries to collect on a default judgment, the defendant can defend on the basis the judgment is void (Rule 60(b)(4))
E. Article IV, §1 of U.S. Constitution: Full faith & credit: each state must recognize each other’s valid judgments (i.e., if void in IL, can’t be executed in MA. If valid in IL, can be executed on in MA). 
V. Class 5: DP When Harm May be Imminent: Requirements of the Constitution (Injunctions and Restraining Orders)
A. Injunction: An order to take or refrain from taking specified actions; can’t wait for entire train track of litigation (may need temporary relief before that); needs to meet procedural requirements of rule 65 and substantive requirements of the winter’s test:
1. Provisional relief - TROs and PIs - will likely last until the decision of the case 
a) Provisional relief has substantive requirements and procedural requirements. It has 2 purposes:
(1) Securing the judgment - to ensure judgment can be effected
(2) Preserving the status quo - stop any further injury pending the next stage
b) Winter v. NRDC: Issue was whether the Navy’s interests of conducting sonar training to detect diesel-electric enemy submarines outweighed Plaintiffs’ ecological interests of observing marine mammals. Court announced test for preliminary injunctions (Winters test - elements test) which balanced hardships and consideration of public interest against the negative impact the Navy would experience with the mitigation requirements imposed by the district court. Court held Plaintiff did not demonstrate that irreparable injury to the marine mammals was likely. The preliminary injunction would impose an extreme burden on the Navy’s ability to conduct realistic training.
(1) Example of when the public interest strongly overrides Plaintiff’s interest
2. Winter’s Test (substantive elements for when a court can enter a PI or TRO; Plaintiff must also follow Rule 65): The plaintiff must show:
a) Plaintiff’s likelihood to succeed on the merits (likelihood = more likely than not)
b) Plaintiff’s likelihood to suffer irreparable harm in the absence of preliminary relief (damages/money will not be enough to compensate if injunction is not entered, have to show the injury is not going to be fixable) 
c) Balance of equities tips in the plaintiff’s favor (weighing how much the plaintiff will be harmed if the injunction is not entered)
d) Injunction is in public interest (public can’t disfavor the injunction)
B. Stormans Inc. v. Selecky: Plaintiffs were pharmacists who refused to dispense Plan B due to their religious beliefs. District court issued the injunction and made 3 errors: (1) erroneous application of elements required to demonstrate a claim that the pharmacists’ constitutional right to free exercise of religion was violated; (2) failed to properly consider balance of pharmacists’ hardships w/ public interest, and was (3) overbroad. Ninth circuit applied Winters test to conclude the balance of hardships weighed in favor of intervenors, who would be denied access to FDA approved drugs if preliminary injunction took effect. Although the pharmacists would also suffer irreparable harm (loss of career, violation of religious obligations → can’t be compensated w/ money); these hardships were outweighed by public interest (health of residents and their access to FDA approved drugs). Ninth Circuit treated Winters dicta as binding - balance of equities must tip in plaintiff’s favor; here it did not.
C. 28 USC 1291: Final Decisions of District Courts
1. The courts of appeals shall have jurisdiction of appeals from all final decisions of the district courts of the U.S. and included territories; final decisions can be appealed
D. 28 USC 1292(a): Interlocutory decisions; doesn’t end things → the case keeps going
1. Courts of appeal shall have jurisdiction of appeals from:
a) Interlocutory orders of district of U.S.;
b) Other interlocutory orders;
c) Interlocutory decrees of admiralty cases
2. Cannot appeal an interlocutory order; have to wait until you have a final judgment
a) Exception: can appeal interlocutory orders for PIs and TROs b/c someone’s alleging they’ll suffer irreparable harm; want to make sure there’s appellate review immediately before the harm continues on → injunctive relief can be appealed
b) Can also ask for special permission to appeal from an interlocutory order when there’s an undecided issue of law and the trial court would like the appellate court to weigh in at that moment
3. In federal court, generally can’t file interlocutory appeal. Exception for TROs and PIs. 
4. State system for motions to quash: whoever loses on that motion can file an interlocutory appeal (in CA, called a petition for writ of mandate - asking appellate court to undo w/e the trial court → petition for writ of mandate is an interlocutory appeal)
E. 28 USC 1292(b): When a district judge shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation, he shall so state in writing such order. 
VI. Class 6: DP When Harm May be Imminent: Requirements of the Rules (Procedural Requirements of Provisional Relief) - (Must be narrowly tailored, clear and unambiguous, and follow any relevant local rules and follow Rule 65)
A. Rule 65(a): Preliminary Injunction
1. Notice: Court may issue a preliminary injunction only on notice to the adverse party (adverse party needs notice before they can be bound)
2. Consolidating the Hearing with the Trial on the Merits: Before a hearing, the court may advance the trial on the merits and consolidate it with the hearing. Evidence that is received on the motion and that would be admissible at trial becomes part of the trial record and needn’t be repeated at trial. BUT: the court must preserve party’s right to a jury trial.
B. Rule 65(b): Temporary Restraining Order:
1. Issuing without Notice: The court may issue a temporary restraining order without written or oral notice to the adverse party only if:
a) Specific facts in an affidavit clearly show immediate or irreparable injury, loss, or damage will result to the movant before the adverse party can be heard in opposition;
b) Movant’s attorney certifies in writing any efforts made to give notice and the reasons it should not be required
2. Contents: Every TRO issued without notice must state the date/hour it was issued and describe the injury and why it was irreparable and why the order was issued without notice. It must also be promptly filed with the clerk’s office. The order expires at the time after entry, not to exceed 14 days, that the court sets, unless the court for good cause extends it or the adverse party consents to an extension. The reason for extension must be entered in the record.  
3. Expediting Preliminary-Injunction Hearing: If TRO is issued without notice, the motion for a preliminary injunction must be set for hearing at the earliest possible time
4. Motion to Dissolve: On 2 days’ notice to the party who obtained the order without notice, adverse party may appear to move to dissolve/modify the order. Court must hear and decide the motion as promptly as justice requires. 
C. Rule 65(c): Security: Court may issue a preliminary injunction/TRO only if the movant gives security in an amount the court considers proper to pay the costs/damages sustained by any party found to have been wrongfully enjoined or restrained
D. Rule 65(d): Contents and Scope of Every Injunction and Restraining Order: 
1. Contents: Every order granting an injunction and restraining order must: 
a) (A) state reasons why it was issued; 
b) (B) state its terms specifically; 
c) (C) describe in reasonable detail (and not by referring to the complaint or other document) the acts restrained or required. 
2. Persons bound:
a) The order binds only the people who receive actual notice of the order by personal service or otherwise: (A) the parties, (B) the parties’ officers, agents, servants, employees, and attorneys; and (C) other persons who are in active concert or participation with anyone described in Rule 65(d)(2)(A) or (B). 
E. Interlocutory appeal is available for TROs and PIs (exception to general rule - normally, interlocutory decisions are not appealable, would drag the case on for too long)
F. Constitutional underpinning for Rule 65: A TRO or PI that complies w/ Rule 65 does, by virtue of the notice & hearing requirements of the Rule, in situations meeting the substantive test for provisional relief, comport w/ due process. 
1. Sometimes notice and an opportunity to be heard occur after an initial deprivation. 
G. Rule 77(a): Conducting Business: When the Court is Open
1. Every district court is considered always open for filing any paper, issuing and returning process, making a motion, or entering an order. The U.S. Marshal is there; someone is always on call in every federal court. 
Unit 2 - Personal Jurisdiction
I. Class 7
A. The Origins of Personal Jurisdiction: Due Process as an Instrument of Federalism
1. Jurisdiction: Power of court to speak to case/defendants before it. 2 Types (both required to comport w/ due process):
a) Subject matter jurisdiction: Type of case court can speak to
b) Personal jurisdiction: Type of defendants courts can speak to
2. Modern conception: Due process = notice & opportunity to be heard. D must have ties to state making it reasonable and fair to defend there. 
3. Pennoyer conception (territorial formalism; no longer good law): Due process = restraints on courts. Limits power of each state to its own sphere. 14th Amendment restricts power of state courts to:
a) Their own citizens
b) Persons physically present (served) in state
c) Property physically present (attached) in state, and
d) Others who voluntarily submit to jurisdiction
4. In personam (personal) jurisdiction: Jurisdiction over D’s body and current & future property; to satisfy a judgment, can only seize property over which court has jurisdiction. Can use full faith & credit to file enforcement action in jurisdiction where D’s property is located (full faith & credit - states recognize valid actions from other states)
5. Cases that illustrate PJ:
a) Pennoyer v. Neff (SC interprets 14th amendment as restricting the power of the state courts; territorial formalism/state sovereignty; jurisdiction can’t be retroactively obtained): 
(1) Mitchell (plaintiff) sued Neff (defendant) for attorneys’ fees allegedly owed to Mitchell after Neff moved to California. Notice was given to Neff through publication in a small, local religious paper. Neff did not appear and a default judgment was entered against him. Mitchell moved for enforcement of his default judgment. Notice was given to Neff by posting notices of enforcement proceedings on the land so Mitchell could obtain the default judgment (physically attaching land by posting notices). Neff did not appear in OR court to oppose enforcement. Neff’s land was sold to Mitchell at an auction, who assigned Neff’s property to Pennoyer. Neff sued Pennoyer for trespass. Federal District Court held notice by publication was impermissible b/c Neff’s whereabouts were known. Supreme Court held OR court in first jurisdiction lacked personal jurisdiction over Neff b/c he was not an OR citizen at the time, was not served in OR, and did not voluntarily submit to jurisdiction in OR (14th amendment restricted state power to these situations). Neff remained rightful owner of the land. 
(a) Holding: A defendant is entitled to be heard in court that has PJ over the defendant. D can challenge judgment as void if no PJ over D @ time judgment is entered (collateral attack - filed a new lawsuit)
b) International Shoe Co. v. Washington (must have minimum contacts to have PJ over an out of state defendant): Issue was whether Int’l Shoe Co. (a Delaware corporation w/ principal place of business in St. Louis, MO, but had 11-13 salesmen who resided in WA and solicited orders w/in the state) was amenable to proceedings in courts of WA for WA to recover unpaid contributions to the state unemployment compensation fund exacted by state statutes, and whether WA could exact those contributions consistently w/ due process clause of 14th Amendment. Notice of assessment was personally delivered upon a sales solicitor in Washington. Court held due process requires minimum contacts, such that subjecting out of state D to suit in the forum does not offend notions of “fair play and substantial justice”. It was evident the operations of Plaintiff’s employees established minimum contacts (Int’l Shoe had systematic, continuous contacts w/ the state); maintenance of suit did not involve an unreasonable or undue procedure.
6. General and Specific Personal Jurisdiction: 
a) General Personal Jurisdiction: 
(1) Corporation: where the corporation is incorporated or their principal place of business (Daimler)
(2) Individual: where the individual is tagged while intentionally in the forum (Burnham) or where at home
(3) Partnership: where the partners themselves are subject to GPJ
(4) Perkins: in exceptional circumstances, temporary location CEO is enough for general PJ (OH was a temporary location although the company was Japanese)
b) Specific Personal Jurisdiction: cause of action is “related to or arises out of” defendant’s forum ties. Cause of action connected to defendants’ contacts w/in the forum
7. Long-Arm Statutes (CA Civ. Pro Code §410.10): court may exercise jurisdiction on any basis not inconsistent with the U.S. Constitution or CA constitution; jurisdiction must comport w/ due process).
8. Rule 4: Summons
a) Rule 4(k)(1): Territorial limits on effective service (narrows PJ of each district court; federal court has the same jurisdiction over defendant as the state court - federal court looks to state laws for determining PJ)
(1) In general, serving a summons or filing a waiver of service establishes personal jurisdiction in federal court over a defendant:
(a) Who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located; (makes the state and federal courts act the same); not required by constitution; just used to narrow PJ
(b) Bulge rule: Defendant who is joined by rule 14 or 19 and is served with the summons and complaint in US district w/in 100 miles of where summons was issued (more so for east coast, where the states are tiny)
(c) When authorized by federal statute. 
(i) Bulge rule does not extend outside the borders of the US; bulge rule complies w/ Constitution
b) Rule 4(k)(2) (employed in Plixer - sufficient contacts w/ all states collectively): Personal jurisdiction exists over an alien defendant in any federal district court when a plaintiff has a federal law claim (such as a trademark or other federal statutory claim) against the defendant, and the defendant lacks sufficient contacts with any one state for the defendant to be subject to personal jurisdiction in that state (only had 2 customers in Maine), but the defendant has sufficient contacts with all of the United States collectively such that the test for specific personal jurisdiction in the U.S. is met (had 150 customers in the US which represented 60% of their sales). 
9. How to Raise Personal Jurisdiction Defense in Federal Court (Rules 12 and 60)
a) Special appearance: to appear for the purpose of contesting jurisdiction only; does not waive PJ; immune from service during appearance
b) Direct attack: 
(1) To raise PJ as a defense to prevent a judgment from being entered in the first action when D appears (no judgment has been entered yet; defense presented before the judgment is entered or ability to defend is waived)
(2) If D appears in the action, Rule 12(b)(2) requires D to raise any PJ defense in first substantive filing or it is waived
c) Collateral attack: 
(1) To challenge a default judgment as void because court that entered it lacked jurisdiction, by:
(a) Rule 60(b)(4) [court can order effective relief b/c the judgment is void] motion filed in the court that entered the default judgment; or
(b) Opposing enforcement of the default judgment; or
(c) Filing a new lawsuit that challenges default judgment (Pennoyer)
(2) On collateral attack, can ONLY raise argument that judgment is void, not that the decision was wrong on the merits. 
II. Class 8
A. CA State court: file motion to quash the summons; if motion to quash is denied, then petition the court for a writ of mandate judgment
a) Only 10 days to file petition for writ of mandate (exceptionally short time period - CA rule). The motion is filed against the judge (plaintiff v. judge rather than plaintiff v. defendant)
b) Long Arm Statute - CA federal court may exercise jurisdiction on any basis consistent with US Constitution. CA’s LAS is co-extensive with federal standards, so federal court may exercise personal jurisdiction over a defendant provided doing so is not inconsistent with constitutional due process. 
(1) Start w/ Rule 4K, then go to CA state long arm statute, then go to constitutional analysis for GPJ (corporation: where at home - incorporated and principal place of business (Daimler); individual: where tagged while intentionally in forum or where at home (Burnham); partnership: where partners are subject to GPJ) and SPJ (3 part element test. For first element, analyze the 3 Nicastro opinions; also look to WW. For second element, analyze Daimler. For third element, analyze Asahi for 5 factor reasonableness test). 
2. 3 part test for specific PJ over out-of-state defendant (established in World Wide case) - 3 elements:
a) Sufficient, purposeful contacts by which D purposefully availed itself of forum (meet Kennedy physicality test or have sufficient quantity of sales or “something more” (Breyer test - know 1 sale isn’t enough, but don’t know how many would be enough)) or sufficient contacts that D purposefully directed at form; (intentional act AND expressly aimed at forum AND causing harm D would expect in forum); foreseeability of harm in forum state is NOT enough (Walden v. Fiore). *Phrase analysis in terms of the connection b/w D’s purposeful contacts with the forum and the cause of action. 
b) Sufficient and Direct connection (nexus) between those purposeful contacts and cause of action (cause of action arises out of or is related to D’s forum contacts) (Bristol-Myers)
c) Reasonableness (5 part factors test) (Asahi)
(1) Burden on D v. benefit D received from forum contacts
(2) Forum state’s interest in adjudicating dispute
(3) P’s interest in convenient and effective relief
(4) Interstate interest in efficiency (most efficient to hold litigation in the forum where evidence/witnesses are)
(5) Interstate interest in substantive social policies 
3. Cases:
a) World-Wide Volkswagen v. Woodson (purposeful availment element not met; D’s contacts w/ forum state must be purposeful; even though reasonable b/c of easy modern travel, no PJ. D must reasonably anticipate being hailed to the forum): Robinsons were driving from NY to CA when their car was rear ended in OK, causing gas tank to explode and injuries to Plaintiffs. Court employed reasoning of Pennoyer and International Shoe, stating “minimum contacts” test performed 2 functions: protecting defendant against burdens of litigation in a distant forum; test also ensures states don’t reach beyond limits imposed by status. Court held Petitioners did not carry sufficient activity in OK or purposefully directed at OK to warrant imposition of having defendants defend a case in OK, even though injury itself happened in OK. Cause of action NOT related to D’s forum contacts = no PJ. 
(1) D’s contacts with the forum must be purposeful
(2) Car is not a purposeful contact of D with the forum. No PJ.
(3) It would be reasonable to hail the distributor of the car back to OK (modern, easy transportation), but even though it was reasonable, the defendants had not purposefully availed themselves of OK b/c it was the car that was in OK. Mere foreseeability that plaintiffs would bring a product to a forum state is insufficient to establish a connection to a forum for PJ. (Foreseeability not enough, like in Walden)
(4) Even if foreseeable the car would end up in another state, foreseeability is not enough. D must have PURPOSEFUL CONTACTS with the forum state
b) Asahi Metal Co. v. Superior Court (illustrates exercising PJ over D must not be unreasonable; sale into stream of commerce of subcomponent to be a finished product - sufficient for purposeful contacts? Split majority re purposeful contacts): Tire tube manufactured by Cheng Shin (Taiwanese company) exploded, causing a motorcycle accident. Shin filed a cross complaint against Asahi (Japanese corporation), the manufacturer of the tire tube’s valve assembly, alleging that any explosion of the tire tube was caused by Asahi’s valve. Court held it would be unreasonable to hale Asahi to CA to defend against Cheng Shin’s claim - undue burden of hailing a foreign company to the U.S. to litigate against another foreign company.
(1)  Exercising PJ over D must not be unreasonable
(2) Burden on D is high, interest of state is low, interest of P in having suit heard in US is low, foreign relations counsels against exercising PJ (interstate interest in substantive social policies). No PJ. 
(3) It would be unreasonable to hail Asahi to CA for that particular suit
(4) Dicta: split decision that divided the court re purposeful availment (no majority)
(a) Brennan: sale of subcomponent into stream of commerce sufficient for purposeful availment
(b) O’Connor: D’s conduct must be purposefully directed to the forum state thru sale of finished product, distributor to market the product, advertising in the forum, establishing advice to customers in the forum 
(5) Substantive social policy issue - don’t want to tread on other country’s feet
(6) Interest in efficiency
(7) Plaintiff’s interest in convenient and effective relief; not convenient for one foreign country to litigate against another (distance, different legal systems)
(8) All the factors cut against reasonableness
c) Procedure for a PJ Challenge:
(1) If no hearing: treat P’s allegations as true and conflicts in record in P’s favor
(2) PJ:
(a) Specific PJ: P bears burden of showing purposeful availment/direction and nexus. If first 2 prongs are satisfied, burden then shifts to D of showing PJ is unreasonable. 
(b) General PJ: P bears burden of showing forum is D’s home.
d) PJ on the Internet:
(1) Website DOES NOT EQUAL general PJ everywhere because no purposeful availment of direction to everywhere
(2) By statute, ISP is not liable for subscribers’ postings
(3) Many clickwrap Ks have venue selection clauses (any suits must be held in a particular state) to avoid being haled to several different forums
(4) Whether D can be haled to jurisdiction depends on whether website was (1) interactive (Plixer website) and (2) commercial
e) Boschetto v. Hansing (Defendant didn’t purposefully avail itself of forum contacts by 1 eBay sale; 1 sale not sufficient for minimum contacts): Defendants (Wisconsin) advertised a Ford Galaxie in supposedly awesome condition on eBay. Plaintiff (California) won the bid and discovered the car had mechanical problems. Court held to exercise personal jurisdiction over a nonresident defendant, the defendant must have at least minimum contacts with the relevant forum. Boschetto failed at the first step of jurisdiction (Hansing did not have a substantial connection with CA based on the one transaction).
(1) Single eBay sale was no PJ because seller did not purposefully avail itself of the forum. Case doesn’t let us know what quantity of sales is enough for purposeful availment. Didn’t target CA specifically. 
f) McIntyre Machinery v. Nicastro (to determine purposeful availment, must look to the Nicastro opinions): Nicastro (plaintiff) injured himself using a metal shearing machine manufactured by McIntyre (English company that only accepted European currency). Court held Respondent did not establish that Petitioner engaged in conduct purposefully directed at NJ. This court imposed stricter requirements for the “minimum-contacts” test (from Int’l Shoe). Even though McIntyre had minimum contacts with NJ, they nevertheless did not intend to invoke or benefit from the protection of New Jersey’s laws - only sold 1 item in New Jersey. 
(1) Issue: whether int’l company could be hailed to forums that had PJ over the distributor. The distributors can each be haled to wherever they are subject to GPJ plus where they have purposeful contacts that are sufficiently connected to P’s claim (SPJ). If the distributors are independent from the foreign company, the justices are split. 
(2) Specific PJ: Purposeful availment and commerce
(3) Is sale of finished product thru distributor purposeful availment?
(a) Kennedy 4: No; D must also target the specific forum. Availment requires action/physicality, not mere knowledge or hope b/c D should be able to protect itself from suit in the forum. [KENNEDY 4]
(b) Breyer 2: Sometimes. To meet purposeful availment prong, D must either:
(i) Meet Kennedy 4 targeting with physicality/action test or
(ii) Have sufficient quantity of contacts/sufficient volume of sales or “something more” [BREYER 2] (need either/or, not necessarily both to satisfy Breyer 2)
(c) Ginsburg 3: Yes, targeting the U.S. is targeting each and every state for sales, and sale thru distributor is forum targeting. Forum where injury occurred is the best forum b/c witnesses/evidence there (efficiency); state interest in protecting those w/in its borders (forum state’s interest in adjudicating dispute); burden on P vs. D → reasonableness factors [GINSBURG 3]
III. Class 9
A. Specific Jurisdiction: Purposeful Direction & Intentional Torts
1. Contacts D purposefully directed at forum:
a) Intentional act
b) Expressly aimed at forum and
c) Causing harm D would expect in forum
2. Cases:
a) Walden v. Fiore: A DEA agent seized $97K from Fiore & Gipson at Georgia airport. Fiore & Gipson returned to Nevada and filed suit against Walden under USC Section 1983 (allows individual whose constitutional rights were violated to sue the gov’t → Fiore alleged a civil rights violation (also alleged an intentional tort)). The issue was whether Walden’s conduct connected him to the forum. The Supreme Court stated there was no personal jurisdiction over Walden; all of his conduct occurred in Georgia, the D did not purposefully direct anything at Nevada, and the plaintiff cannot be the only link between the defendant and the forum. D did not aim anything at or into NV. 
(1) Pursuit of forfeiture without probable cause. No PJ in Nevada because:
(a) Foreseeability of victims’ harm in Nevada (where they live) does not amount to express aiming at the forum
(b) Victims made contact w/ Nevada, not D. D’s conduct occurred in Georgia. Plaintiff can’t be the sole connection. Knowledge alone is not enough. None of D’s actions take place in the forum. None of his actions are directed to the forum, he just happens to know that’s where the plaintiff lives. There has to be some sort of physical contact (Pennoyer-esque)
B. Specific Jurisdiction: Connection
1. Cases:
a) Bristol Myers Squibb Co. v. Superior Court of California (Nexus element not satisfied - no connection b/w D’s forum contacts and nonresidents’ C/A)
(1) 600 plaintiffs from both CA and other states filed a civil action against Bristol-Myers, alleging injuries caused by the company’s drug Plavix. The issue was whether CA courts had specific jurisdiction to entertain the nonresidents’ claims in CA (consolidated claims w/ the CA residents). The Court held there was no affiliation between the forum and the underlying controversy for the non-CA residents, so specific personal jurisdiction was lacking for the non-CA residents. 
(a) Need a direct connection between P’s claim and D’s contacts with the forum - plaintiffs weren’t prescribed Plavix in CA, didn’t ingest it in CA; not developed in CA facilities - dicta implies these kinds of things would meet connection for specific PJ b/w D’s contacts w/ forum and cause of action
(i) Nonresidents were not injured by Plavix in CA - Walden is a good analogy (injury occurred in Nevada, but c/a occurred in GA)
(b) Claim must arise directly from or relate directly to D’s contacts with the forum - there must be a direct connection b/w the cause of action and D’s sufficient and purposeful contacts
(c) Insufficient:
(i) That D has purposeful contacts with CA
(ii) That D is facing identical claims in CA already
(iii) That it is reasonable and not burdensome to hale D to CA. 
(iv) After this case, don’t know how the element for PJ can be met
(v) Justice Sotomayor dissented, arguing the nonresidents’ claims were identical to the residents’ claims and it would be less burdensome to consolidate the claims under one jurisdiction.  
IV. Class 10: General (All-Purpose) Jurisdiction:
A. General Jurisdiction: GPJ exists over a corporation where the corporation is “at home” (Daimler) or where domiciled (where the corporation was incorporated or its principal place of business - subject to GPJ in 2 places) and potentially elsewhere in exceptional circumstances. GPJ exists over an individual where the individual is at home or where tagged while intentionally in the forum (Burnham). It is unclear whether the D would have GPJ elsewhere. A partnership/LLC is subject to GPJ where the partners are subject to GPJ (potentially many places). 
B. Where is general PJ over a___?
1. Corporation: 
a) where “at home” (Daimler)
b) Domiciled: where incorporated and principal place of business (most direction in the course of business, place where the principal officers are)
(1) 1 place where they’re at home: domicile. Other: place of business
(2) How many? Often 2 for corporations. AT MOST: 2 places for place of business
c) Possibly elsewhere in exceptional circumstances (Perkins)
2. Person (Home and Tag Test from Burnham):
a) Where domiciled or where tagged;
(1) If you reside in a US state, there will be general PJ over you in that state
b) Unclear whether can have sufficient contacts elsewhere
c) Where served (so long as D is intentionally in forum (Burnham)
(1) Alien won’t be subject to state’s courts - no general PJ
3. Partnership/LLC:
a) Subject to general PJ where partners subject to general PJ
(1) How many places? Certainly 50, probably more
4. PJ Law Emanates from the Constitution
a) Federalism, right of state to govern people and things within it
b) Due process, fair opportunity to be heard and notice could be haled to forum
c) Waiver of constitutional right must ordinarily be knowing, intelligent and voluntary, yet under Carnival Cruise, can easily waive PJ protections by forum selection clause
5. Only limits on waiver:
a) Fundamental unfairness (deceptive/fraudulent/dishonest practices)
b) Extreme inconvenience (traveling to foreign country when financially destitute)
c) Selects an alien forum for an essentially local dispute 
6. PJ is destiny for small claims or poor litigants, but PJ is weak constitutional right which is easily waived by fine K print or failure to raise PJ defense
C. Cases:
1. Burnham v. Superior Court (individual tagged while intentionally in forum)
a) Petitioner is served in CA with divorce petition while visiting his children there (tagged while intentionally in forum). Petitioner moves to quash summons (motion to dismiss for lack of PJ in CA; if motion is denied, have 10 days to petition the court for a writ of mandate) because he was not a CA resident. Court held the due process clause does not prohibit CA courts from exercising personal jurisdiction over Petitioner based on the fact of in-state service of process (was tagged while in the forum).
(1) White (add-on): D’s presence in the forum must be intentional when tagged w/ service
D. General Jurisdiction: The Power of the Courts Shrinks
1. Daimler v. Bauman (GPJ over a corporation - must be where they’re at home or principal place of business)
a) Daimler (German company that manufactures Mercedes cars) and MBUSA (subsidiary of Daimler incorporated in DE and had principal place of business in NJ w/ CA contacts) sued by 22 Argentinean plaintiffs who alleged MB Argentina (Daimler’s Argentinian subsidiary) collaborated w/ CA state security forces to kidnap, detain, torture, and kill certain MB Argentina workers, among them Plaintiffs or persons closely related to Plaintiffs. The Court held that because neither Daimler nor MBUSA was incorporated in CA, and because neither entity had its principal place of business there, the Due Process Clause of the 14th Amendment precluded the district court from exercising jurisdiction over Daimler given the absence of CA connection to atrocities. No GPJ. 
(1) Sotomayor Concurrence: this resolution creates the incongruous result that an individual defendant whose only contact w/ a forum state is a one-time visit will be subject to general jurisdiction if served with process during that visit (Burnham), but a large corporation that owns property, employs workers, and does billions of dollars’ worth of business will not be simply b/c it has similar contacts elsewhere (b/c not at home or principal place of business
2. Plixer Int’l v. Scrutinizer (Rule 4(k)(2) → federal long arm statute): Territorial Limits on Effective Service; general jurisdiction - 5th amendment; purposeful contacts w/ all of US)
a) German company has no physical presence in the U.S. (not incorporated nor has its principal place of business here → no GPJ) but offers services from an interactive website that attracts customers from around the world. Plixer claimed German company infringed its registered mark. The issue was whether Maine federal court had personal jurisdiction over German company. The federal court does have PJ b/c German company targeted business outside its home country of Germany and adopted an interactive website that accepted business from Maine. Its application for a U.S. trademark further illustrated D’s desire to deal w/ American market & purposeful availment. Not enough contacts with Maine specifically but collectively targeted US as a whole. 
(1) If you avail yourself to one state, you avail yourself to every state. First went to Rule 4(k)(1), then went to Rule 4(k)(2). 
(2) Rule 4k2: there is NO district in which the case can be brought (no state within which D’s contacts are sufficient for PJ in that state), but in the entire country there are enough contacts that if you add them all up, there is PJ in the US, and therefore the case can be brought in any district. 
V. Class 11: Waiving Due Process Objections
A. Cases:
1. Carnival Cruise (PJ protection - weak constitutional right waived by forum selection clause): The Shutes purchased cruise passes on Tropicale ship. An accident occurred near the coast of Mexico which led the Shutes to file suit. The cruise ticket contained a terms and conditions clause which stated disputes had to be resolved in Florida. SCOTUS rejected 9th circuit’s arguments making forum clause unenforceable b/c cruise line had special interest in limiting the fora in which it could potentially be liable to suit; also, Shutes were capable of traveling to Florida and Florida was not a remote alien forum; Washington was not more inherently suited to resolution than Florida.  Cruise line didn’t act in bad faith. Shutes also conceded they had notice of the forum selection clause. 
a) Waiver of constitutional right must ordinarily be knowing, intelligent, and voluntary, yet under Carnival Cruise, PJ protections can easily be waived by forum selection clause
b) Limits on waiver: fundamental unfairness, extreme inconvenience, or alien forum for essentially local dispute (not applicable here)
c) A forum selection clause is a venue selection clause - the forum selection clause selects the venue and binds only those who sign it (where case is filed or transferred) (here, disputes had to be resolved in FL)
Unit 3: Venue
A. Venue: Where a Case is Filed/Transferred. 
1. Venue has to do with where a case is filed/transferred. It is concerned with the convenience and efficiency of the court system; historically had to do with location so juries would have proper knowledge of the case. 
2. Venue is purely statutory, not constitutionally mandated. (Look to U.S.C. 1391, 1404, 1406 for rules re venue)
3. Flexible tool that is largely w/in discretion of trial court. It only affects where a case is filed or transferred and cannot be changed collaterally (motion to dismiss for improper venue must be filed right away or you waive right to dismiss b/c of improper venue → collateral attack is not available for venue). Venue is waivable. However, you can file a motion to transfer venue later on in the litigation.
4. Motion to dismiss for improper venue happens at beginning of train track - if don’t raise defense right away, you lose it. Motion to transfer venue can happen later in the litigation.
5. Improper venue does not void a judgment. A court still has power as long as the court has PJ, SMJ, and DP clause was satisfied
6. Proper venue: only where the valid forum selection clause designates (Carnival Cruise)
7. If venue is proper in the district, you’ll have PJ in that state
B. Rules
1. 1391(b): Venue in General (where venue is proper in federal court): A civil action may be brought in a judicial district in: 
a) If all Ds “reside” in the same state, district where any D “resides” (ignoring Ds who do not reside in the US) or
b) Where a substantial part of events/omissions in claims occurred, or substantial part of property that is subject of suit is situated;
c) Or, if neither 1 nor 2 exists, then any district in which any D is subject to PJ (treat district like a separate state)
2. 1391(c): Residency: 
a) A natural person, including a permanent resident alien, shall be deemed to reside in the judicial district in which that person is domiciled (permanent home);
b) An entity w/ capacity to sue and be sued in its common name shall be deemed to reside in any judicial district in which such defendant is subject to court’s PJ w/ respect to civil action; 
c) A defendant not resident in US may be sued in any district and shall be disregarded in determining where the action may be brought
3. 1391(d): Residency of Corporations in States w/ Multiple Districts: In a state w/ more than one judicial district, a corporation will be deemed to reside in any district in that state within which its contacts would be sufficient to subject it to personal jurisdiction; if none, resides w/in the district where the corporation has the most significant contacts
4. 1404(a): Change of venue: A proper venue could be inconvenient, possibly leading to a transfer of venue. For the convenience of the parties and in the interests of justice, a district court may transfer a civil action to another district or division to which all parties have consented. Can transfer cases only among courts in one system: federal to federal w/in US, or county to county w/in a state, but not from one state to another or one country to another. 
5. 1406(a): Cure/waiver of defects: The district court of a district in which is filed a case laying venue in the wrong division, the district shall dismiss or transfer such case to another district or division where it could’ve been brought
6. 1406(b): Nothing shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue
7. Rule 12(b): How to Present Defenses:
a) Must raise improper venue defense in first substantive filing. Court may dismiss defense or transfer to any proper venue. 
C. Cases
1. Surface Supplied v. Kirby Morgan
a) Kirby sent Surface a cease and desist letter for allegedly infringing its trademarks and demanding Surface cease the use of Kirby’s images on Surface’s interactive website. Surface filed a declaratory judgment action in Northern District of CA seeking non-infringement (Northern District would be proper venue for this action). Kirby filed its own motion in the Central District and moved to transfer the venue to the Central District or dismiss. The court denied the motion because Surface’s only contacts w/ the Central District were ads in nat’l magazines, passive website, and social media accounts (no specific PJ). These contacts were not continuous (no general PJ; not at home in Central District).  SS incorporated in CA but courts ignore that b/c they want to limit where you can sue a corporation. All of Surface’s activities were in the Northern District (no specific PJ), so the Central District was not the proper venue.
(1) If SS had filed against Kirby, CD would have been a proper venue b/c Kirby resides in CD 
Unit 4: Pleading: From Notice Pleading to Plausibility Pleading
A. Pleading
a. Notice Pleading
i. Refers to a system of pleading requirements that only emphasizes pleadings as a way to notify parties of general issues in a case. Parties can draft pleadings to state their claims in general terms without worrying about technical details.
b. Plausibility Pleading (new standard - Twiqbal)
i. Twombly Standard: requires that plaintiffs include enough facts in their complaint to make it plausible—not merely possible or conceivable—that they will be able to prove facts to support their claims (applied in Ashcroft v. Iqbal)
a. Taking all “facts” as true & ignoring legal conclusions
b. Court must find a legal claim to be plausible (but pleader need not name the correct legal theory - Johnson v. City of Shelby)
c. Fact: something the party making the allegation might really “know”; facts are assumed to be true
d. Inference: something the alleging party does not know, such as the opposing party’s state of mind or whether the opposing party was involved in a secret agreement, but can be inferred based on the known “facts”
e. Legal Conclusion: legal significance of a fact or inference; conclusory allegations state an element of a claim without asserting the predicate facts and inferences
B. Rules
a. Rule 1: Scope and Purpose
i. These rules govern the procedure in all civil actions and proceedings in the U.S. District Courts. They should be construed, administered, and employed by the court and the parties to secure the just, speedy, and inexpensive determination of every action and proceeding.
b. Rule 2: One Form of Action
i. There is one form of action - the civil action. 
c. Rule 8(a): Claim for Relief: A pleading that states a claim for relief must contain:
i. A short and plain statement of the grounds for the court’s subject matter jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;
ii. A short and plain statement of the claim showing that the pleader is entitled to relief; and
iii. A demand for the relief sought, which may include relief in the alternative or different types of relief
d. Rule 8(d): Pleading to be Concise and Direct; Alternative Statements; Inconsistency
i. In General: Each allegation must be simple, concise, and direct. No technical form is required.
ii. Alternative Statements of a Claim or Defense: A party may set out 2 or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
iii. Inconsistent Claims or Defenses: A party may state as many separate claims or defenses as it has, regardless of consistency. 
e. Rule 8(e): Construing Pleadings: Pleadings must be construed so as to do justice. 
f. Rule 9(b): Fraud or Mistake; Conditions of Mind: In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake (Swanson v. Citibank). Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally
i. Fraud claims & mistake defense are disfavored (want to be sure). 
ii. Malice, intent, knowledge may be alleged generally b/c it is impossible to get into the head of D. 
g. Rule 12: Defenses and Objections: 
i. Rule 12(b)(6):How to Present Defenses: Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. But a party may assert failure to state a claim upon which relief can be granted by motion. A Rule 12 motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. 
ii. Rule 12(c): Motion for Judgment on the Pleadings: After the pleadings are closed - but early enough not to delay trial - a party may move for judgment on the pleadings
iii. Rule 12(d): Result of Presenting Matters Outside the Pleadings: If, on a motion under Rule 12b6 or 12c, matters outside the pleadings are presented to and not excluded by the court, the motion must be treated as one for summary judgment under Rule 56. All parties must be given a reasonable opportunity to present all the material that is pertinent to the motion. 
iv. Rule 12(h): Waiving and Preserving Certain Defenses: 
1. When Some Waived: A party waives any defense listed in R.12(b) 2-5 by:
a. Omitting it from a motion in the circumstances described in R. 12(g)(2); or
b. Failing to either:
i. Make it by motion under this rule; or
ii. Include it in a responsive pleading or in an amendment allowed by R.15a1 as a matter of course.
v. When to Raise Others: Failure to state a claim upon which relief can be granted or to state a legal defense to a claim may be raised in any pleading, by a motion under R.12(c) or at trial. 
vi. Lack of SMJ: If the court determines at any time that it lacks SMJ, the court must dismiss the action. 
vii. Rule 12h1: if available, must be in the first pre-answer motion, or, if no motion, in answer (or amendments as of right thereof)
viii. Failure to state a claim: Rule 12h2: can raise in any pleading, on a motion for judgment on the pleadings, or at trial
ix. Lack SMJ: Rule 12h3: can raise at any time
h. Rule 12(e): Motion for a More Definite Statement: A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. The motion must be made before filing a responsive pleading and must point out the defects complained of and the details desired. If the court orders a more definite statement and the order is not obeyed within 14 days after notice of the order or within the time the court sets, the court may strike the pleading or issue any other appropriate order. 
i. Rule 12(e) Motion for a More Definite Statement: 
1. Must be raised pre-answer (because complaint is too vague to answer)
2. Delays answer until 14 days after denial motion or new complaint 
i. Rule 12(f): Motion to Strike: The court may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. The court may act:
i. On its own; or
ii. On motion made by a party either before responding to the pleading, or, if a response is not allowed, within 21 days after being served with the pleading. 
j. Rule 12(g): Joining Motions
i. Right to join: A motion under this rule may be joined with any other motion allowed by this rule.
ii. Limitation on Further Motions: Except as provided in R.12h2 or 3, a party that makes a motion under this Rule must not make another motion under this rule raising a defense or objection that was available to the party but omitted from its earlier motion. 
C. Cases
a. Conley v. Gibson (wide interpretation of Rule 8 requirements; a pleading must contain a short and plain statement of the claim showing the pleader is entitled to relief)
i. Petitioners were employees of the Texas and New Orleans Railroad. The Railroad discharged/demoted 45 jobs held by Petitioners and gave those positions to white employees. The Respondent Union did nothing to protect Petitioners. Petitioners argued the Railroad violated their rights to fair representation. The issue was whether Petitioners failed to state a claim upon which relief could be granted. Rule 8 of the Fed Rules of Civ Pro does not require a claimant to set out in detail the facts upon which he bases his claim - all the rules require is a short and plain statement of the claim that will give D fair notice of what P’s claim is and the grounds upon which it rests. The petitioners’ complaint adequately set forth a claim and gave the respondents fair notice of its basis. Details were also peculiarly within the Ds’ knowledge. 
b. Ashcroft v. Iqbal (The allegations must be plausible enough to allow the court to infer reasonably that the facts could point to misconduct on the defendant’s part)
i. Iqbal (Respondent) was a Pakistani Muslim who was arrested after 9/11 as a high-interest detainee. Respondent filed a Bivens action against Ashcroft (US Attorney General) and Mueller (FBI Director), claiming he was deprived of various constitutional protections while in federal custody and that petitioners designated Respondent as a person of high interest on account of his race, religion, or national origin. A complaint must be non-conclusory, i.e. must base allegations on facts and and be believable under the rules of logic and circumstances to be well pleaded. Respondent’s complaint failed to plead sufficient facts to state a claim for purposeful and unlawful discrimination against petitioners because it did not challenge the constitutionality of his arrest nor his initial detention. The claim did not have factual and plausible arguments and the court requires more than conclusory statements. Twombly standard is used (sets the standard for all good pleadings). The defendant has the right to know the factual allegations which support the claim. 
1. Dissent: If Petitioner’s factual allegations are true, Ashcroft and Mueller were at the very least aware of the discriminatory policy being implemented and deliberately indifferent to it. 
D. Pleading: Applying the Twiqbal Standard (Plausibility Pldg Standard)
a. Rules
i. Rule 9(b): Fraud or Mistake; Conditions of Mind
1. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conclusions of a person’s mind may be alleged generally.
b. Cases
i. Swanson v. Citibank(P needn’t name the appropriate legal claim; the court will still consider it)
1. Plaintiff alleged Citibank and 2 other Defendants discriminated against her because of her race because they denied her a home equity loan. The Court held Plaintiff’s discrimination claim was not properly dismissed at the trial court level because she stated enough facts to be entitled to take the next step in the litigation. Plaintiff pleaded enough to survive a motion under Rule 12b6. The fraud claim was dismissed because she did not adequately allege that she relied on her appraisal, nor did she point to any out of pocket losses that she suffered because of her reliance. 
a. Dissent: Plaintiff’s discrimination claim did not survive the standard because she did not allege enough facts for the discrimination claim to be plausible. There was no competition with a white homeowner for the loan; Plaintiff was denied the loan because she was underqualified. 
E. Pleading: Drafting a Complaint
a. Rules
i. Rule 7: Pleadings Allowed; Forms of Motions and Other Papers
1. (a) Pleadings: Only these pleadings are allowed:
a. A complaint;
b. An answer to a complaint;
c. An answer to a counterclaim designated as a counterclaim;
d. An answer to a crossclaim;
e. A third-party complaint;
f. An answer to a third-party complaint; and
g. If the court orders one, a reply to an answer
2. (b) Motions and Other Papers
a. In General. A request for a court order must be made by motion. The motion must:
i. Be in writing unless made during a hearing or trial;
ii. State with particularity the grounds for seeking the order; and
iii. State the relief sought.
3. Form. The rules governing captions and other matters of form in pleadings apply to motions and other papers. 
4. Pleadings contain allegations & denials identifying: 
a. The court’s subject matter jurisdiction,
b. The parties,
c. Their claims and defenses, and
d. The subject of the suit
5. Service: complaints against parties not yet in the suit are served with a summons or via waiver; all papers other than complaints (answers, motions, etc) are served on attorneys/pro se
6. Formatting: identification of parties, caption, separate paragraphs; abbreviated caption (Rule 10)
ii. A motion is:
1. An application to the court for an order, with
2. A memorandum in support stating the grounds for the motion
iii. Rule 8(a): Claim for Relief: A pleading that states a claim for relief must contain:
1. A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;
2. A short and plain statement of the claim showing that the pleader is entitled to relief; and
3. A demand for the relief sought, which may include relief in the alternative or different types of relief
iv. Rule 8(d): Pleading to be Concise and Direct; Alternative Statements; Inconsistency
1. In General: Each allegation must be simple, concise, and direct. No technical form is required.
2. Alternative Statements of a Claim or Defense: A party may set out 2 or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
3. Inconsistent Claims or Defenses: A party may state as many separate claims or defenses as it has, regardless of consistency. 
v. Rule 10: Form of Pleadings
1. Caption; Names of Parties
a. Every pleading must have a caption with the court’s name, a title, a file number, and a Rule 7(a) designation. The title of the complaint must name all the parties; the title of other pleadings, after naming the first party on each side, may refer generally to other parties.
2. Paragraphs; Separate Statements
a. A party must state its claims or defenses in numbered paragraphs, each limited as far as practicable to a single set of circumstances. A later pleading may refer by number to a paragraph in an earlier pleading. If doing so would promote clarity, each claim founded on a separate transaction or occurrence - and each defense other than a denial - must be stated in a separate count or defense.
3. Adoption by Reference; Exhibits
a. A statement in a pleading may be adopted by reference elsewhere in the same pleading or in any other pleading or motion. A copy of a written instrument that is an exhibit to a pleading is a part of the pleading for all purposes.
vi. Rule 12(e): Motion for a More Definite Statement
1. A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. The motion must be made before filing a responsive pleading and must point out the defects complained of and the details desired. If the court orders a more definite statement and the order is not obeyed within 14 days after notice of the order or within the time the court sets, the court may strike the pleading or issue any other appropriate order. 
F. Responding to the Complaint: Preliminary Motions
a. Rules
i. Rule 12(h): Waiving and Preserving Certain Defenses:
1. When some are waived: A party waives any defense by:
a. Omitting it from a motion in the circumstances or
b. By failing to either:
i. Make it by motion under this rule; or
ii. Include it in a responsive pleading or in an amendment
2. When to raise others: Failure to state a claim upon which relief can be granted, to join a person, or to state a legal defense to a claim may be raised:
a. In any pleading allowed under rule 7a
b. By a motion under rule 12c, or 
c. At trial
3. Lack of SMJ: if the court determines at any time it lacks SMJ, the court must dismiss the action
ii. Rule 12(f): Motion to Strike: The court may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. The court may act:
1. On its own; or 
2. On motion made by a party either before responding to the pleading or, if a response is not allowed, w/in 21 days after being served with the pleading
iii. Rule 12(g): Joining Motions: 
1. Right to Join: A motion under this rule may be joined with any other motion allowed by this rule
2. Limitation on Further Motions: Except as provided in Rule 12h, a party that makes a motion under this rule must not make another motion under this rule raising a defense or objection that was available to the party but omitted from its earlier motion. 
G. The Answer: Admissions, Denials & Affirmative Defenses
a. Rules
i. Rule 4(d)(3): Waiving Service: Time to Answer After a Waiver
1. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent (90 days if sent to D outside the US).
ii. Rule 6(b): Extending Time
1. In General: When an act may or must be done within a specified time, the court may, for good cause, extend the time:
a. With or without motion or notice if the court acts, or if a request is made, before the original time or its extension expires; or
b. On motion made after the time has expired if the party failed to act because of excusable neglect.
iii. Rule 8(b): General Rules of Pleading: Defenses; Admissions and Denials
1. In General: In responding to a pleading, a party must:

a. State in short and plain terms its defenses to each claim asserted against it; and
b. Admit or deny the allegations asserted against it by an opposing party
2. Denials - Responding to the Substance: A denial must fairly respond to the substance of the allegation. 
3. General and Specific Denials: A party that intends in good faith to deny all the allegations of a pleading - including the jurisdictional grounds - may do so by a general denial. A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted. 
4. Denying Part of an Allegation: A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest
5. Lacking Knowledge or Information: A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial
6. Effect of Failing to Deny: An allegation - other than one relating to the amount of damages - is admitted if a responsive pleading is required and the allegation is not denied (Kule Rubin v. Bahari Group). If a responsive pleading is not required, an allegation is considered denied or avoided. 
iv. Rule 8(c): Affirmative Defenses (Ingraham case)
1. In General: In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including: accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, and waiver.
a. Affirmative Defenses: “Avoidance” because avoids ordinary legal effect of claim, rather than challenging existence of elements of claim
i. Types of Affirmative Defenses:
1. Disfavored for policy reasons
2. Better for D to prove (D has better access to evidence)
3. Likely to cause unfair surprise, sandbagging if D does not raise
4. Extrinsic to elements of P’s cause of action
b. Affirmative defenses must be in the pleading; any defense that might be affirmative should be in the pleading (Ingraham; play it safe)
c. Minimum Substantive Requirements for Answer:
i. Admit, deny, or state lack sufficient information to form a belief as to the truth of each fact alleged in complaint (failure to specifically deny = admit)
ii. All R.12(b) defenses unless already waived or asserted by pre-answer motion
iii. All other affirmative defenses
iv. Any counterclaims or crossclaims
v. If P did not ask, jury demand (or via written demand within 14 days)
d. Special Matters requiring particularized pleading in answer under Rule 9:
i. Mistake or fraud as a defense
v. Rule 8(d): Pleading to be Concise and Direct; Alternative Statements; Inconsistency
1. In general: Each allegation must be simple, concise, and direct. No technical form is required.
2. Alternative statements of a claim or defense: a party may set out 2 or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
3. Inconsistent claims or defenses: A party may state as many separate claims or defenses as it has, regardless of consistency.
vi. Rule 8(e): Construing Pleadings: Pleadings must be construed so as to do justice
vii. Rule 9(b): Pleading Special Matters: Fraud or Mistake; Conditions of Mind: In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally. (Swanson v. Citibank)
viii. Rule 10: Form of Pleadings
1. Caption; Names of Parties
a. Every pleading must have a caption with the court’s name, a title, a file number, and a Rule 7a designation. The title of the complaint must name all the parties; the title of other pleadings, after naming the first party on each side, may refer generally to the other parties
2. Paragraphs; Separate Statements: A party must state its claims or defenses in numbered paragraphs, each limited as far as practicable to a single set of circumstances. A later pleading may refer by number to a paragraph in an earlier pleading. If doing so would promote clarity, each claim founded on a separate transaction or occurrence - and each defense other than a denial - must be stated in a separate count or defense
3. Adoption by Reference; Exhibits: A statement in a pleading may be adopted by reference elsewhere in the same pleading or in any other pleading or motion. A copy of a written instrument that is an exhibit to a pleading is a part of the pleading for all purposes.
ix. Rule 12(a)(1): see above
x. Rule 12(a)(4): Effect of a Motion: Unless the court sets a different time, serving a motion under this rule alters these periods as follows:
1. If the court denies the motion or postpones its disposition until trial, the responsive pleading must be served within 14 days after notice of the court’s action; or
2. If the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days after the more definite statement is served 
xi. Rule 55(a): Default; Default; Judgment: Entering a Default: When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the party’s default. 
b. Cases
i. Kule-Rubin v. Bahari Group Limited
1. The Ps alleged that in October 2010, the Ds refused to pay 2 plaintiffs, but stated if they continued to work for the Ds, they would be paid previously earned wages. Ps claim Ds did not intend to honor this promise and did not pay the Ps, even though they continued to work for the Ds. The Ps allege in November 2010, Ds stopped paying all of their employees. Ds did not honor their promise that if Ps continued working for Ds, their wages would be paid. Ds terminated Ps without making further wage payments. Problem: Ds neither admitted nor denied the allegations in the Ps’ complaint. By not admitting or denying the allegations, Ds admitted to engaging in the acts alleged by Ps. Ds failed to follow Rule 8b6. 
ii. Ingraham v. United States
1. P was operated on by an Air Force surgeon. During P’s surgery, a drill was negligently used and P’s spinal cord was damaged. P was awarded $1.2 million; state filed an appeal after the judgment was entered b/c the amount exceeded the statutory cap on medical malpractice imposed by the Medical Liability and Insurance Improvement Act. Ps argued the defense was not timely raised, waiving the right to defend. Held: giving D relief after trial would result in an unfair surprise to P. A D should not be permitted to “lie behind a log” and ambush P with an unexpected defense. Ps submit that had they known the statute would apply, they would’ve made greater efforts to prove medical damages that were not subject to the statutory limit. Ds were not amending their pleadings; there was already a judgment. 
a. Affirmative defense: ask if it would take the P by surprise, if the D had easier access to the evidence 
b. Note: you can amend your answer to add an affirmative defense; not an omnibus motion
H. Policing Submissions to the Court
a. Rules
i. Rule 11: Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions
1. Signature: Every pleading, written motion, and other paper must be signed by at least one attorney of record in the attorney’s name - or by a party personally if the party is unrepresented. The paper must state the signer’s address, email address, and telephone number. Unless a rule or statute specifically states otherwise, a pleading need not be verified or accompanied by an affidavit. The court must strike an unsigned paper unless the omission is promptly corrected after being called to the attorney’s or party’s attention.
2. Representations to the Court: By presenting to the court a pleading, written motion, or other paper (whether by signing, filing, submitting, or later advocating it) an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:
a. It is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation;
b. The claims, defenses, and other legal contentions are warranted by existing law or by a non-frivolous argument for extending, modifying, or reversing existing law or for establishing new law;
c. The factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and
d. The denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.
3. Sanctions: 
a. In general: If, after notice and a reasonable opportunity to respond, the court determines that Rule 11b has been violated, the court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or is responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation committed by its partner, associate, or employee.
b. Motion for sanctions: A motion for sanctions must be made separately from any other motion and must describe the specific conduct that allegedly violates Rule 11b. The motion must be served under Rule 5 (b/c serving to someone already in the case), but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets. If warranted, the court may award to the prevailing party the reasonable expenses, including attorney’s fees, incurred for the motion. 
c. On the court’s initiative: On its own, the court may order an attorney, law firm, or party to show cause why conduct specifically described in the order has not violated Rule 11b.
d. Nature of a sanction: A sanction imposed under this rule must be limited to what suffices to deter repetition of the conduct or comparable conduct by others similarly situated. The sanction may include non-monetary directives; an order to pay a penalty into court; or, if imposed on motion and warranted to effective deterrence, an order directing payment to the movant of part or all of the reasonable attorney’s fees and other expenses directly resulting from the violation. 
e. Limitations on monetary sanctions: The court must not impose a monetary sanction:
i. Against a represented party for violating Rule 11b2, or
ii. On its own, unless it is issued for the show-cause order Under Rule 11c3 before voluntary dismissal or settlement of the claims made by or against the party that is, or whose attorneys are, sanctioned
f. Requirements for an Order: An order imposing a sanction must describe the sanctioned conduct and explain the basis for the sanction.
4. Inapplicability to Discovery: This rule does not apply to disclosures and discovery requests, responses, objections, and motions (Rules 26-37). 
b. Cases
i. Business Guides v. Chromatic
1. Business Guides (P) alleged Chromatic (D) was copying from P’s trade directory. P did not follow Rule 11 at the time of filing b/c while they signed affidavits identifying 10 false directory listings that D allegedly copied from P, P did not specify the false information. While P withdrew their claims as to 3 of the 10 listings b/c they did not contain inaccuracies, the court clerk found that 9 of the 10 listings did not contain inaccuracies. P was sanctioned for failing to inquire into the accuracy of the listings. A signature sends the message to the district court that the document is to be taken seriously. The signatures cannot be risk free. 
a. Minimum substantive requirements for answer:
i. Admit, deny, or state lack sufficient info to form a belief as to truth of each fact alleged in complaint
ii. All Rule 12(b) defenses unless already waived or asserted by pre-answer motion
iii. All other affirmative defenses
iv. Any counterclaims or crossclaims
v. If P did not ask, jury demand (or written demand within 14 days - R 38)
b. Special Matters requiring particularized pleading in answer under Rule 9:
i. Mistake or fraud as a defense
ii. Kraemer v. Grant County (conspiracy case re kicking decedent’s gf out of house)
1. P, an attorney, brought an appeal against Ds for being sanctioned for having filed a lawsuit without first having made reasonable investigation into the facts of the case. P had reviewed a detailed letter from his client and hired a private investigator to interview the Ds with respect to P’s client’s situation. The Ds did not cooperate with the investigation, so the client’s letter and a witness statement were all P had prior to filing the lawsuit. The Court of Appeals ruled in favor of P because it is not necessary an investigation into the facts be carried to the point of absolute certainty; it need merely be reasonable under the circumstances. P’s conduct in filing the complaint was not sanctionable. 
iii. Frantz v. US Powerlifting Federation (conspiracy case)
1. P asserted the IPF, USPF, and its president conspired to monopolize the sport of weightlifting. P was sanctioned because of Rule 11 violation - Ps did not have a plausible argument about how the USPF could conspire with its officers. Each claim must have sufficient support before filing. The need for discovery in a conspiracy case does not excuse the filing of a vacuous complaint and further inquiry was needed to support each of the theories contained in the complaint.  
I. Amending the Pleadings & Relating Back
a. Rules
i. Rule 16(b)
1. Scheduling
a. Scheduling Order: The district judge must issue a scheduling order after consulting with the parties’ attorneys and any unrepresented parties at a scheduling conference
b. Time to Issue: The judge must issue the scheduling order as soon as practicable (within the earlier of 90 days after D is served or 60 days after D has appeared)
c. Contents of the Order: 
i. Required contents: The scheduling order must limit the time to join other parties, amend the pleadings, complete discovery, and file motions
ii. Permitted contents: The scheduling order may modify the extent of discovery; provide for disclosure, discovery, or preservation of electronically stored information; direct that before moving for an order relating to discovery, the movant must request a conference with the court; set dates for pretrial conferences and for trial; and include other appropriate matters
d. Modifying a Schedule: a schedule may be modified only for good cause and w/ the judge’s consent
ii. Rule 16(e)
1. The court may hold a final pretrial conference to formulate a trial plan. The conference must be held as close to the start of trial as is reasonable; court may modify the order issued after a final pretrial conference only to prevent manifest injustice. 
iii. Foman Factors
1. Presumption is in favor of allowing P to amend unless the other side shows there’s a problem (undue delay, dilatory motive, futility)
a. Example: party knew about something all along and they were holding it back
iv. Rule 15 (not 15(c)(2))
1. Amendments Before Trial
a. Amending as a Matter of Course: A party may amend its pleading once as a matter of course within:
i. 21 days after serving it (1 free do-over), or
ii. If the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading
b. Other Amendments: In all other cases, a party may amend its pleading only with the opposing party’s written consent or the court’s leave (court should freely give leave when justice so requires, like if a party had just obtained discovery)
c. Time to Respond: Any required response to an amended pleading must be made within the time remaining to respond to the original pleading or within 14 days after service of the amended pleading (whichever is later)
2. Amendments During and After Trial
a. Based on an Objection at Trial: If, at trial, a party objects that evidence is not within the issues raised in the pleadings, the court may permit the pleadings to be amended. The court may grant a continuance to enable the objecting party to meet the evidence. 
b. For Issues Tried by Consent: When an issue not raised by the pleadings is tried by the parties’ express or implied consent, it must be treated in all respects as if raised in the pleadings. A party may move at any time to amend the pleadings to conform them to the judgment and to raise an unpleaded issue. Failure to amend does not affect the result of the trial of that issue. 
3. Relation Back of Amendments (purpose is to put D on notice that this would be an issue in the case; D needs to have been saving evidence on it)
a. When an Amendment Relates Back: An amendment to a pleading relates back to the date of the original pleading when:
i. The law that provides the applicable SOL allows relation back
ii. The amendment asserts a claim that arose out of the conduct set out in the original complaint; or
iii. The amendment changes the party or the naming of the party against whom a claim is asserted; party to be brought in needed to receive such notice of the action that it will not be prejudiced in defending on the merits, and the party knew or should’ve known that the action would’ve been brought against it
4. Supplemental Pleadings: On motion and reasonable notice, the court may, on just terms, permit a party to serve a supplemental pleading setting out any transaction, occurrence, or event that happened after the date of the pleading to be supplemented
v. Motion for Leave to Amend:
1. One free amendment
a. Within 21 days of serving pleading or
b. Within (earlier of) 21 days after responsive pldg or R. 12 motion served
2. Can amend later:
a. By consent adverse party or
b. By leave of court using “freely given when justice so requires” standard
c. Leave given UNLESS:
i. Undue delay/bad faith/dilatory motive by movant
ii. Undue prejudice to opponent, or futility of amendment
d. UNLESS: a Rule 16(b) scheduling order is entered, in which case need court approval using a “good cause” standard
3. Response to amend pldg: due later of original time or 14 days after service
4. Supplemental pldg: can cover events after filing (with leave of court)
5. Amendments during trial: 
a. Issue outside pldg tried w/out objection treated as consent to amend
b. If objection, amend unless prejudice (but can cure via continuance)
c. UNLESS a rule 16e pretrial order is entered, in which case need court approval using a “to prevent manifest injustice” standard 
6. Amended pleading relates back when: 
a. When permitted by the law that provides the SOL OR
b. When new claim/defense arose from same conduct, transaction or occurrence set forth in earlier pleading
i. New claim based on same events relates back
ii. New claim based on new events does not relate back
iii. KEY: whether original pldg put D on notice of new claim (Barcume) OR
iv. Can change party against whom claim asserted if B met AND w/in 90 days of filing original complaint, new party:
1. Received notice so will not be prejudiced by having to defend
2. Notice DOES NOT EQUAL service
3. Notice can be via shared attorney or identity of interest
v. AND
1. Knew or should have known would have been named but for P’s “mistake” about proper party’s identity
b. Cases
i. Forman v. Davis
1. If the party seeking to amend has been diligent, and the other side can adjust to the added claims, leave should generally be granted
2. Where leave to amend is requested after the deadline set in a Rule 16 scheduling order, the standard is more exacting
ii. Barcum v. City of Flint
1. Ps claimed Ds engaged in discrimination in hiring and promotion practices in violation of the Civil Rights Act. In their amended complaint, Ps attempted to add claims of sexual harassment and disparate treatment in terms and conditions of employment other than in hiring and promotional decisions. Held: with respect to the extent that Count II of the second amended complaint alleges discrimination in hiring and promotion practices, and disparate impact upon present opportunities for promotion of women, Ps’ claims relate back to the original complaint. The claims of sexual harassment in the amended complaint do NOT relate back. 
Unit 5: Subject Matter Jurisdiction
I. Subject Matter Jurisdiction
A. Jurisdiction over controversy; type of case court can hear
1. Congress may set SMJ of federal courts w/in Constitutional limits
2. By statute, Congress has given federal courts narrower SMJ than Constitutional limits (statutes narrower than Constitution)
3. State courts given SMJ by state law; state courts of “general SMJ” can hear any type of case unless this type is heard exclusively elsewhere
4. SMJ is NOT waivable
B. Dual Court System (State & Federal). How to Decide Whether to File in Federal or State Court:
1. State only: family law, probate
2. Federal only: admiralty, US is a party, patent, copyright, bankruptcy
3. If federal Q or diversity SMJ, can file in state OR federal (consider factors)
C. Burden of pleading SMJ rests on the party that would like the court to exercise that jurisdiction
II. Introduction to the Dual Court System
A. Article III, US Constitution: Judicial power vested in 1 Supreme Court. Judicial power extends to all cases arising under the Constitution. Supreme Court has original jurisdiction. In all other cases, the Supreme Court has appellate jurisdiction. Federal issue has to be some ingredient in the case. 
1. Broader than statutes, where you need to have complete diversity for diversity SMJ. 
B. Rule 8(a): Claim for Relief: A pleading that states a claim for relief must contain a short and plain statement of the grounds for the court’s jurisdiction, a short and plain statement showing the pleader is entitled to relief, and a demand for the relief sought 
C. Rule 12(b)(1): How to Present Defenses: A party may assert a defense for lack of SMJ by motion (can be filed at any time, case will be dismissed once determined there’s no SMJ). 
D. Rule 12(h)(3): Waiving and Preserving Certain Defenses: Lack of SMJ: If the court determines at any time it lacks SMJ, Court must dismiss the action
III. Diversity Jurisdiction (exists to avoid bias against an out of state citizen)
A. Rules:
1. 28 USC 1332a: District courts have original jurisdiction of all civil actions where the matter exceeds $75K and is b/w citizens of different states, citizens of a state and citizens of a foreign state, citizens of different states in which citizens of a foreign state are add’l parties, and a foreign state as P and citizens of a state. 1332 requires COMPLETE DIVERSITY. Doesn’t HAVE to be filed in federal court, but opposing party might remove it there. 
a) Citizen v citizen of different states
b) Citizens v aliens
c) Citizen v citizen w/ alien on one side
d) Foreign gov’t v citizen
e) DOESN’T WORK: alien v alien; alien v alien w/ citizen on 1 side 
2. 28 USC 1332b: Where the P who files the case originally in the Federal Courts is entitled to recover, the district court may deny the costs to the P and in addition, may impose costs on the P
3. 28 USC 1332c: A corporation shall be deemed to be a citizen of every state and foreign state by which it is incorporated and of the state/foreign states where it has its PPB. Legal rep of estate of decedent shall be deemed to be a citizen only of the same state as the decedent; legal rep of infant/incompetent shall be deemed to be a citizen only of the same state as the infant/incompetent
4. Formula: complete diversity + amount in controversy
a) Citizen (state A) v. citizen (state B)
b) Aliens on one side only; citizen v. alien or alien v. citizen
c) Citizen (state A) v. citizen (state B) can add aliens on either or both sides. No diversity SMJ over alien v. alien plus a citizen on only one side.
d) Foreign state as P v. citizens 
5. Citizenship for purposes of 1332
a) US Citizen: primary domicile, place in which intend to live indefinitely
b) Corporation: where incorporated and PPB (nerve center)
c) Partnership: every place where partners are citizens (can be over 50 places)
(1) Because so many citizenships, harder to proceed in federal court
(2) Cases against insurance companies and executors on behalf of minors & incompetent - bias will be against the underlying D, NOT the representative. Insurance company takes on the citizenship of the insured. 
d) Estate: where deceased was a citizen
e) Insurer: in action against insurer where insured not a D; where incorporated and PPB where insured citizen
f) US Citizen domiciled abroad: in action not an alien and not a citizen of a state; no diversity SMJ 
6. Citizenship is where parties live at time of filing; cannot move after filing to create or destroy diversity (but citizenship can change if a party drops out or is added) 
7. Amount in controversy:
a) Statutory requirement: > $75K (Constitution does not have an amount requirement); just has to be an amount you could plausibly win; can’t have a strict rule about it 
b) Exclusive of interest and costs
c) Amount pleaded in good faith (unless to a legal certainty cannot win more than $75K)
d) Injunctive relief (value to P or cost to D)
e) Aggregation (addition) rules to reach >$75K *MEMORIZE
(1) One P can aggregate all claims against one D, even if they’re unrelated (i.e., can aggregate breach of K claim w/ tort claim to meet $75K)
(2) One P cannot aggregate claims against multiple separate Ds
(3) Multiple Ps cannot aggregate separate and distinct individual claims
(a) But can share a single undivided right such as: an undivided interest in property or a shareholder suit for injury to entire corporation (i.e., marital property that has been injured) 
f) Injunctive relief - have to be able to assess it
B. Cases:
1. Mas v. Perry (domicile test for individual for diversity jurisdiction): Husband (French national) and wife (originally from MS) were temporarily living in LA while attending LSU. Couple sued landlord (LA citizen) for use of 2 way mirrors to spy on couple. Landlord claimed no diversity. Wife was a MS citizen even though living in LA; permanent domicile was MS. H was French national; Ps were diverse from D. 
2. Hertz Corp v. Friend: Respondents sued Hertz corporation in state court for violations of California wage and hour laws. Hertz sought removal to federal court, claiming Ps and Ds were citizens of different states. Ps argued CA was the PPB because it received the majority of its income from CA and it conducted most of its business there. Corporation is a citizen of every state in which it is incorporated and where it has its PPB (nerve center test). Based on nerve center test, Hertz’s nerve center was in NJ, not CA because it was headquartered in NJ and that’s where the high level planning was carried out. Therefore, the case could be removed to federal court. 
a) Large corporations usually prefer federal court (fed courts less responsive to local concerns)
3. Belleville Catering: the court raised the question whether all members of Champagne Market Place were indeed diverse. Several members were non-diverse, prompting the Court to dismiss the case for lack of SMJ. Counsel was ordered to perform any further services necessary to bring the suit to conclusion in state court. Lawyers should pay for the costs, not the clients. Neither party caught a defect in diversity jurisdiction that was present from the start of the case. 
IV. Federal Question Subject Matter Jurisdiction
A. Rules
1. 28 USC 1331: Federal Question Jurisdiction: The district courts shall have original jurisdiction of all civil actions arising under the constitution, laws, and treaties of the US. 
a) Federal law must be an ingredient in the case
b) P’s case depends on federal law
2. If federal law creates the cause of action, have federal question SMJ. 
3. If federal law preempts state law, then only have a federal law claim 
4. If parties incorporate federal law into their K or if federal Q is part of D’s defense or counterclaim, NO federal Q SMJ is created

5. Have Federal Q SMJ to add to consistency; body of consistent federal law can develop
B. Cases
1. Mottley: Ps released D from all damages from their injuries due to a train collision if D agreed to issue free passes on the railroad for the rest of Ps’ lives. Passes were rescinded due to federal law; Ps sued for breach of K. Issue was whether Congress, which forbids the giving of free passes or the collection of any different compensation for transportation of passengers other than that specified, makes it unlawful to perform a K for transportation of persons who accepted such K in satisfaction of a valid cause of action against the railroad. Jurisdiction was lacking b/c there was no diversity of citizenship. P’s cause of action was not based upon the laws of the Constitution. 
a) Federal law must be a pivotal element (actually disputed, non-frivolous issue upon which P’s claim depends)
b) Well pleaded complaint - is federal question part of the elements the P has to demonstrate? Or is P’s claim just a state law claim? 
(1) Here, P’s claim was just a state law claim b/c breach of K was all that NEEDED to be in the complaint
V. Supplemental Jurisdiction
A. Rules
1. 28 USC 1367: Supplemental Jurisdiction: (note that derivative claims always fall under supplemental SMJ because there is a common nucleus of operative facts b/w the original claim and the derivative claim)
a) 1367(a): In any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. 
(1) Required elements:
(a) Trunk claim over which federal court has original SMJ
(i) Trunk claim can be a federal Q claim; can be a diversity claim; could also have an oddball trunk (patent, admiralty). 
(b) Branch claim is party of the same case or controversy as trunk claim; look for branch claim when trying to establish supplemental SMJ
b) 1367(b): Diversity Trunk Exception: In any civil action of which the district courts have original jurisdiction founded solely on 1332, the district courts shall not have supplemental jurisdiction under subsection(a) over claims made by Ps against persons made parties under Rule 14, 19, 20, or 24… when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332. 
(1) Diversity trunk exception (Owen v. Kroger):
(a) If trunk original claim is diversity claim,
(i) Original Ps may not bring supplemental claims against persons made parties under Rules 14, 19, 20, or 24 and
(ii) New Ps under Rules 19 or 24 may not bring supplemental claims “when SMJ over such claims would be inconsistent w/ 1332” (i.e., when destroys diversity of citizenship on the trunk claim).  
(iii) Supplemental claims always okay when trunk is not in diversity or when brought by a D
(iv) Ps joined under R.20 or class members joined by R.23 can bring a supplemental claim for less than 1332’s amount in controversy using supplemental SMJ (NOT aggregation b/c not summing amounts), but CANNOT destroy diversity. 
c) 1367(c): District court may decline supplemental SMJ if
(1) Novel or complex state law
(2) Supplemental claim predominates
(3) Original trunk claims are dismissed
(4) Other compelling reasons in exceptional circumstances
(a) If trunk never existed (no SMJ over trunk), then branch never existed (no supplemental SMJ, so branch must be dismissed). 
(b) If trunk stood but then fell (had SMJ over now-dismissed trunk claim), branch still exists, so court still has SMJ, but court might decline it
d) 1367(d): SOL tolling provision
(1) Tolls SOL for supplemental and related claims for 30 days after dismissal to give claimant opportunity to refile claim in state court 
B. Cases
1. Gibbs: State and federal claims must derive from a common nucleus of operative fact. If a P’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then there is power in federal courts to hear the whole. 
2. If the P asserts a claim based on federal law against the D, then she could add as a pendent claim any additional state law claims that arose from the same/common nucleus of operative facts as the trunk federal law claim (different from the logical relationship test; common nucleus is a little bit broader; common nucleus could include a claim that relates to the original action). 
a) Common nucleus of operative facts: claims have key facts in common
b) At least all claims arising from the same transaction or occurrence
c) At least all claims barred in a 2nd case due to claim preclusion, perhaps slightly broader (claim relating to same property, for example)
3. Owen v. Kroger: Decedent electrocuted. Widow, a citizen of IA, filed wrongful death suit in federal court against NE corporation. Widow later amended the complaint, adding another IA D who was impleaded by the NE corporation. P cannot defeat the statutory requirement of complete diversity by expedient of suing only diverse Ds (NE corporation) and waiting for them to implead non-diverse Ds (Iowa D). Respondent chose federal rather than state forum and must accept its limitations. Original claim was a diversity trunk; can’t bring in new, non-diverse Ds. 
a) Cannot destroy diversity trunk using supplemental SMJ
b) Diversity trunk exception:
(1) If trunk original claim is diversity claim, original Ps may not bring supplemental claims against persons made parties under Rules 14, 19, 20, or 24 and new Ps under Rules 19 and 24 may not bring supplemental claims
c) Supplemental claims always okay when trunk is not diversity or when brought by a D
VI. Removal and Remand
A. Overview:
1. Allow removal to avoid discrimination against out of state Ds
2. Federal Q cases: even though state courts can hear them, if D would like case to be removed to federal court, D can remove it (i.e., for reasons of grater expertise)
B. Rules
1. 28 USC 1441a: Generally: Any civil action brought in a state court of which the district courts have original jurisdiction may be removed by the Ds to the district court. 
a) If 1 D wants to stay in state court, everyone stays in state court. All Ds must consent to the removal. 
b) Case that is originally filed in state court which is not removable → original case not a federal Q, no complete diversity. D amends complaint w/ federal Q claim and supplemental claim → this claim can be removed w/in 30 days of D receiving thru service the amended pldg. 
c) Case needs to be removed the first time; D given 1 chance to remove
2. 28 USC 1441b :Removal Based on Diversity of Citizenship: A civil action removable solely on the basis of diversity jurisdiction may not be removed if any of the Ds is a citizen of the state in which the action is brought. 
a) P of Utah vs. D of CA and D of OR in OR state court removing to federal court; can’t remove b/c there is a D that is a citizen of the state where the action was brought. Oregon D can’t complain that its own state court will be biased against it. CA D can’t get the case removed either; none of the parties can remove it if one of the Ds is from the state where the action is brought. If just have 1 D from that state, then case is purified from discrimination and can’t be removed. 
b) Hard 1 year time limit; also have running 30 days from other papers (i.e., discovery responses)
3. 28 USC 1441c: Joinder of Federal Law Claims and State Law Claims: If a civil action includes both a state and federal claim the entire action may be removed unless it is non-removable by statute; Ds required to consent to the removal. Upon removal of an action described in Paragraph 1, the district court shall sever from the action all claims described in paragraph 1b and shall remand the severed claims to the state court from which the action was removed. Only Ds against whom a claim has been asserted are required to join in/consent to the removal. 
a) Joinder of federal law claims and state law claims: federal Q claim + another claim that is not federal Q, not diversity, not oddball exclusive, not supplemental (state law claim w/ no common nucleus to the federal claim) → entire action may be removed if the state law claim could be removed. Can’t remove just the fed Q; remove whole case to federal court; that court then decides whether to keep the whole thing or send it back to state court. 
b) Usual rule: all Ds have to agree to removal. Exception: if have federal Q claim and another claim (not diversity, not exclusive, etc.), D can remove w/out permission of the other parties
4. 28 USC 1446a: Procedure for Removal of Civil Actions: A D desiring to remove any civil action from a state court shall file in the US district court within which such action is pending a notice of removal containing a short and plain statement of the grounds for removal (NOT a substantive filing, must attach the complaint and any pldgs/orders served on D). To remove a civil action to state court, D must file a notice to remove. D has to have a good faith basis for believing there is SMJ in federal court. 
a) Omnibus defenses NOT waived by removing the case to federal court. 
b) Notice is NOT a motion b/c D isn’t asking for permission. A motion is a request the court order something. D is just notifying the state court they’re moving to federal court.
5. 28 USC 1446b: Requirements: Timeline for filing notice of removal - see charts.
6. 28 USC 1446c: Removal Based on Diversity of Citizenship: A case may not be removed on the basis of diversity jurisdiction more than 1 year after commencement of the action unless the P acted in bad faith in order to prevent D from removing the action. If removal is sought on the basis of diversity jurisdiction, the sum demanded in good faith must be deemed to be the amount in controversy. 
7. 28 USC 1446d: Notice to Adverse Parties and State Court: Promptly after filing a notice of removal of a civil action, the D shall give written notice to all adverse parties and file a copy of the notice with the clerk of the state court. State court then proceeds no further unless the case is remanded. 
a) Notice lets the state court know they’re done w/ the case and to send the case files over to the federal court.
8. 28 USC 1446e: Counterclaim Proceeding: District court can resolve any counterclaim; counterclaim must relate back to date of original complaint 
9. 28 USC 1446f: If civil action requires judicial order, this is satisfied if party files notice of removal no less than 30 days after receiving notice of such proceeding 
10. 28 USC 1447: Procedure after removal generally: in any case removed from state court, district court may issue necessary orders to bring before it all proper parties. If at any time it is discovered the district court lacks SMJ, the case will be remanded.
a) Federal court will give you new summons to tag Ds if didn’t serve everyone before removal
b) Fed court can issue order to state court down the street to send the fed court the file
c) Other reasons to file a motion for remand back to state court after removal besides lack of federal SMJ: technical deficiencies w/ the removal process: Ds waited past 30 day limit to remove - some statutory defect in the removal. Have 30 days from removal to remand back to state court. Maybe 1 of the Ds was from the state and it’s a diversity removal.
d) Can’t remand a case that wasn’t removed
e) D improperly removed and P had to file a motion for remand; P’s expenses may require payment - provision to deter improper removals. Case goes back to state court, which picks up where it left off
f) Omnibus defenses not waived by removing case to federal court b/c notice is NOT a substantive filing
11. 81(c): Removed Actions: 
a) These rules apply to a civil action after it is removed from a state court. 
b) After removal, repleading is unnecessary unless the court orders it. 
c) A party who, before removal expressly demanded a jury trial in accordance with state law needn’t renew the demand after removal 
d) Once removed to federal court, keep proceeding as if case had always been in federal court. Can’t complain at that point about improper service of process; doesn’t matter b/c complaint was served in state court and followed state rules @ time of service. While in state court follow state rules; while in federal court follow federal rules.
e) If case is removed to federal court, fed court has discretion to not allowing new parties that would destroy complete diversity. Court could allow the amendment and remand to state court or not allow the amendment and continue in federal court; p would have to sue non-diverse D elsewhere. 
f) A defendant cannot join a defendant. Only a P can join a defendant. D can add 3rd party, which won’t destroy diversity. D can’t say, “P, you also has to sue this other non-diverse D.” Will always be the P doing something that would destroy complete diversity, NOT the P.
12. Takeaways for removal:
a) Removal notices are not substantive filings and therefore, u do not waive rule 12 omnibus defenses when u remove a case from state to fed ct
b) Removal notices have to be filed w/in 30 days of the suit in state ct; can tag onto another D’s 30 days (running 30 days)
c) If 1st case was not removable, 30 days starts from when the case becomes removable
d) BUT: 1 year hard deadline from date of filing case in state ct to remove on the basis of diversity
e) All Ds have to agree to removal except Ds on a claim that will be sent back to state ct →  Ds don’t have to agree b/c going back anyway
f) If D is from state where case is pending in state ct, no discrimination, purified, case cannot be removed on diversity grounds.
(1) D can’t complain its own state court will be biased against it. If have just 1 D from the state, case is purified from discrimination and can’t be removed. 
g) $10K case so not removable, add money so it’s over $75. D visits CA and moves to CA; still count D’s Texan citizenship for determining whether there’s diversity, BUT won’t let D remove b/c D is from CA at the point they’re trying to remove. D can’t change its domicile to create diversity SMJ, but could move and prevent itself from removing  
h) Removal removes entire case to fed ct; fed ct can decide whether to remand
i) P can try to add non-diverse party, thereby destroying diversity; fed ct can allow amendment or not allow it
j) D who improperly removes can be forced to pay P’s expenses for filing motion to remand (provision to deter improper removal)
C. Cases
1. Caterpillar: Case commenced in state court re personal injury claims under state law. After suit filed, Liberty Mutual joined the suit (paid the medical expenses because P was injured on the job). P settles with Wayne Supply (KY D).Caterpillar filed notice to remove to federal court. Problem w/ removing: Liberty Mutual still had their action against Wayne Supply, which was a non-diverse D b/c from KY - no complete diversity. P moved to remand case to state court, which District Court denied b/c Liberty Mutual still had a subrogation claim pending with Wayne Supply. District court was in error for failing to remand the case to state court b/c district court thought settlement b/w Wayne Supply and Louis would knock out LM’s claim; but, there was no SMJ at the time of removal b/c the claim between Liberty Mutual and Wayne Supply (a non-diverse D) was still pending. The insured in this case is the employer (atypical lineup). SCOTUS - a district court’s error in failing to remand a case improperly removed is not fatal to the ensuing adjudication if federal jurisdictional requirements are met at the time judgment is entered. There was always minimal diversity. Court is not bothered - considerations of finality and efficiency ahead of technicalities. 
a) So long as there is proper SMJ under both the constitution and statute at time of trial and judgment, that judgment is not void and will not be vacated/reversed for an earlier statutory error in the case
b) Court will only reverse a judgment if it’s void - guarantee is due process, not perfect process 
c) Similar to Harmless Error Rule: if a judge makes a mistake, then there can only be a basis for reversal if it harmed/prejudiced someone (R.61)
d) Takeaway holding from Caterpillar to apply in future cases: So long as there is proper SMJ under both the constitution and statute at time of trial and judgment, that judgment is not void and will not be vacated/reversed for an earlier statutory error in the case
(1) SCOTUS did not find it prejudicial that Louis was deprived of state court trial because it’s assumed the same outcome would’ve happened; only difference is federal court removes bias towards in-state citizens
2. Grupo Dataflux: Atlas, a TX partnership with partners in Mexico, sued Mexican corporation. 1332 not satisfied b/c there were aliens on both sides of the case and the requisite diversity was absent. Different from Caterpillar b/c the present case concerned defect of jurisdiction (here, no diversity jurisdiction) rather than statute. 
a) Scalia asks whether a party’s post-filing change in citizenship can cure lack of SMJ that existed at the time of filing: the answer is NO
b) Key difference b/w Grupo and Caterpillar:
(1) Never had minimal diversity in Grupo - constitutional requirement of minimal diversity is never met; always met throughout the case in Caterpillar
(2) Policy difference: more concerned about incentives created if we allow this judgment to stand b/c Ds could have incentive to manipulate w/out even minimal diversity and would be tempted to move
Unit 6: Joinder
I. Joinder of Claims: Counterclaims & Cross-Claims
A. Rules
1. Rule 18(a) (allows you to join multiple claims together - kitchen sink)
a) A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party. Once a party files one claim, it may join all claims and remedies it has against opponent. Once a party asserts one claim, it must join all claims and remedies arising from the same transaction or occurrence (compulsory counterclaim) as it has against its opponent or forever hold its peace. 
(1) Note: even though R 18 allows you to join multiple claims together, there’s still an independent requirement of federal SMJ
(2) once you have a single claim against an opponent, can join any other claims against that opponent; can put all claims in first complaint even if claims are unrelated 
(a) Not sufficient if court does not have federal SMJ, PJ, etc
(b) Have to satisfy the rules requirements and SMJ requirements (2 major headings on exam)
(c) Strategic reasons not to join claims: D might forgo federal claims b/c doesn’t want to get removed to state court and wants to stay in federal court 
(d) CL required parties to file all claims in a single suit or forever hold their peace (res judicata)
(e) Claim preclusion: once a party asserts one claim, it must join all claims and remedies arising from the same transaction or occurrence as it has against opponent, or forever holds its peace
2. Rule 13
a) Rule 13(a): Counterclaim and Crossclaim: Compulsory Counterclaim (logical relationship test)
(1) In General: A pleading must state as a counterclaim any claim that - at the time of its service - the pleader has against an opposing party if the claim:

(a) Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim (the essential facts of the claims are so logically connected that efficiency & fairness dictate hearing the claims in a single suit); and
(i) How to determine whether counterclaim is compulsory: P has to have it at time of serving the answer. It has to arise out of the transaction/occurrence that is the subject matter of the opposing party’s claim. 
(ii) Not a compulsory counterclaim if it was already brought in another case. 
(iii) *if 13a1 is satisfied, 1367a (supplemental jurisdiction) is also NECESSARILY SATISFIED (logical relationship test is narrower than 1367a, which states same case or controversy has a common nucleus of operative facts)
(2) Exceptions: The pleader need not state the claim if:
(a) When the action was commenced, the claim was the subject matter of another pending action or did not yet exist when the pleading was served
(i) First party to get to the courthouse wins. If you have a related claim to a claim someone’s asserted against you and you have it at the time of filing your answer, you’ll file a motion to dismiss and ask D to bring their compulsory counterclaim in the other lawsuit, b/c you filed first
(b) The opposing party sued on its claim by attachment or other process that did not establish PJ over the pleader on that claim and the pleader does not assert any counterclaim under this rule
(3) Logical Relationship Test: essential facts of claim are so logically connected that, for reasons of efficiency and fairness, dictate hearing those 2 claims ought to be heard in the same suit (slightly narrower than common nucleus of operative facts test)
b) Rule 13(b): Permissive Counterclaim: A pleading may state as a counterclaim against an opposing party any claim that is NOT compulsory (doesn’t have to be related; need to check for SMJ).
(1) 13(b): permissive counterclaim: do not have to file; could if you have SMJ, but not required to; converse of rule 18 for claims
(2) Need to check for SMJ
(3) Once compulsory counterclaim is filed, the other party needs to answer it or file a rule 12 pre-answer motion
(4) Venue - P can’t raise this as a defense b/c venue statutes only govern where a case is filed; do not govern where claims are filed - doesn’t affect claims that are added later
(5) D has asserted a permissive counterclaim that has nothing to do w/ original claim, there’s subject SMJ - can claims go together? Up to discretion of the court. In general, trial court has a lot of discretion in shaping the way in which claims are organized for purposes of discovery and trial; could consolidate claims, or they could be separate b/c they’re so different and for reasons of fairness
(6) Does D need to bring the counterclaim that wasn’t in the first answer? Depends on if it’s compulsory or permissive - if compulsory, have to add it or forever hold peace; permissive, don’t have to
c) Rule 13(e): Counterclaim Maturing or Acquired After Pleading: The court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.
d) Rule 13(g): Crossclaim: A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim (logical relationship test), or if the claim relates to any property that is the subject matter of the original action (first crossclaim you file has to be related to another claim in the lawsuit). The crossclaim may include a claim that the coparty is or may be liable to the cross claimant for all or part of a claim asserted in the action against the cross claimant.
(1) 3 scenarios:
(a) Same transaction/occurrence as the claim
(b) Same transaction/occurrence as the counterclaim
(c) Relates to the same property
(2) Crossclaim can only be b/w co-parties; had to be friends to begin w/ to have crossclaims against each other; then become enemies
e) Rule 13(h): Joining Additional Parties: Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
(1) If assert counterclaim or crossclaim against an existing party, may add new parties as Ds to that claim if Rule 20 allows joinder. Current party brings a crossclaim or counterclaim and adds a new party to that claim (must comply w/ Rule 20).  
(2) Class Notes: can add a new person to the crossclaim, but it must also be the case that your claim could’ve been filed against those two Ds under R.20 originally
f) Rule 13(i): Separate Trials: If the courts orders separate trials, it may enter judgment on a counterclaim or crossclaim even if the opposing party’s claims have been dismissed and this does not affect SMJ.
B. Cases
1. Beyond the Bimodal Lawsuit
a) Most suits involve multiple plaintiffs and defendants - adding parties and claims raises additional issues about jurisdiction, venue, and due process
b) Policy considerations that should inform joinder practice - 
(1) Rule 8: defines a claim under the Rules
(2) Rule 13: defines counterclaims and crossclaims
(3) Rule 18(a): sets forth the rule regarding joinder of claims to an original claim, a counterclaim, or a cross-claim
2. Appletree v. Casati (false arrest and libel claims)
a) The legal issue is whether the court has jurisdiction to hear Plaintiff’s motion to dismiss Defendant’s counterclaim for libel.
b) The test applied to this issue is supplemental jurisdiction (allows a federal court to adjudicate a compulsory counterclaim that does not independently meet the requirements for invocation of its jurisdiction). The critical issue in differentiating permissive from compulsory counterclaims is whether the counterclaim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim. Courts have looked to the “logical relationship” between the claim and the counterclaim to determine whether they arise out of the same transaction or occurrence. This flexible approach attempts to analyze whether essential facts of various claims are so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit. 
(1) Logical Relationship Test (memorize): essential facts are logically connected that for reasons of efficiency and fairness, they should be heard in the same suit; fair to have them heard together 
c) The facts upon which the legal issue turn are P’s allegations of a false arrest by D. D alleged in his counterclaim that P’s statements were defamatory. The truth of D’s version of the events is therefore an essential issue of fact in both the claim and the counterclaim. 
d) The court finds the logical relationship test is satisfied because the similarity of facts in dispute when a counterclaim is based on a libelous publication contemporaneous with the transaction complained of in the original dispute is sufficient to meet the “logical relationship” test. Given the finding the counterclaim was compulsory in nature, the court needn’t decide whether it would be justified in extending its supplemental jurisdiction to a permissive counterclaim under those circumstances. 
II. When Are Counterclaims Compulsory?
A. Rules
1. 28 USC § 1367: Supplemental Jurisdiction (common nucleus of operative facts test; slightly broader than Rule 13(a); only affects Ps)
a) (a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy (common nucleus of facts) under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
b) (b) (Diversity trunk exception) In any civil action of which the district courts have original jurisdiction founded solely on [28 USC § 1332], the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure ... when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.
c) (c)The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—
(1) (1) the claim raises a novel or complex issue of State law,
(2) (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
(3) (3) the district court has dismissed all claims over which it has original jurisdiction, or
(4) (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.
(5) (d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period.
B. Cases
1. Law Offices of Jerris Leonard v. Mideast Systems, Ltd. (malpractice & legal fees claims)
a) The legal issue is whether MS/CCC is barred from raising the counterclaim because they defaulted and did not raise the compulsory counterclaim when its answer was due. 
b) The legal issue turns on the facts of MS/CCC choosing not to appear and allowing a default judgment to be entered against them. MS/CCC was required to raise the compulsory counterclaim when its answer was due in the Jerris Leonard suit; because they did not, MS/CCC is now barred from raising the counterclaim. If a party fails to plead a compulsory counterclaim while litigation is pending, it is forever barred from raising the claim. This is true even if the party defaulted, as did MS/CCC.
(1) Issue 1: are essential facts of K breach logically connected to malpractice claim?
(a) YES - if there’s malpractice, you don’t have to pay the fees - claims are logically connected
(2) Issue 2: default issue (oddity)
(a) No pleadings were filed - some courts have held there’s no compulsory counterclaim. 
(b) This court says compulsory counterclaim rule bars them from bringing it later - if i don’t make them bring it in the first case, then they can get out of compulsory counterclaim rule, which wouldn’t be fair. Intent was to enforce related claims into the first forum; was compulsory even though no pldg was filed
(c) If didn’t know about K breach claim, case would’ve come out the other way - courts split
(3) Issue 3: when you have a claim:
(a) Compulsory counterclaim - claims he didn’t know about the malpractice claim - couldn’t have asserted it before b/c didn’t know about it. Client can have a claim even if their attorney doesn’t know about it if all of the elements have occurred at the time the answer is served. Doesn’t matter if find out about it later - have to get into that first lawsuit  
c) The court finds the logical relationship test is satisfied because the legal malpractice claim has a very close logical relationship to the claim for legal fees owed for the same litigation; thus, it is a compulsory counterclaim under Rule 13. Examining the complaint filed in NY, the Court ascertains that all the facts alleged concerning the lawyers’ representation of MS/CCC in the district court litigation were known/should’ve been known to MS/CCC at the time the Jerris Leonard suit was filed. There is no question that MS/CCC was aware that it was in an attorney-client relationship w/ the lawyers and was injured in the course of their representation. In light of Mr. Consentino’s suspicions about the quality of the legal services rendered, MS/CCC should have discovered then that the lawyers’ work might have been actionably negligent. Instead, MS/CCC chose not to appear and suffered a default judgment. MS/CCC’s legal malpractice claim accrued at the latest when an answer was due for the Jerris/Leonard litigation. 
2. Lansford v. Harris
a) Lansford’s cause of action did not accrue until the 9th Circuit decision was entered and the SOL began to run on that date. Even though Lansford knew at the time the Lansfords filed their answer to Harris’s fee complaint that Harris may have committed malpractice, as of the date the appeals panel reversed the nondischargeable debt decision as to her, she had no damages. It was not until the 9th Circuit reinstated the judgment against her that she knew she was damaged by Harris’s alleged negligent representation. Therefore, Lansford’s malpractice complaint was filed within the limitations period. The trial court correctly denied the portion of Harris’s motion for summary judgment regarding the statute of limitations. 
b) Once the SOL began to run, only then did the malpractice claim become a mature claim so as to become the subject of a compulsory counterclaim. A claim must be “mature” to be compulsory. Therefore, the malpractice issue was not even a claim when the “fee claim” case was filed, much less a “mature” compulsory counterclaim subject to preclusion principles.
(1)  If matured or acquired later, NOT compulsory
c) Bankruptcy court - lawyer treated husband and wife as if a single human. Court decided debt was not dischargeable in bankruptcy
d) H&W were insolvent; knew they would be bankrupt. If know you won’t be able to pay a loan back - not dischargeable
e) Arbitration claim - Ps argue lawyer did not properly represent them; court says they didn’t present evidence of malpractice
f) Appellate court - dischargeable as to wife, but not to husband b/c 2 separate humans and she wasn’t involved in getting the loan
g) 9th circuit: can’t raise an argument for the first time on appeal; argument not made on bankruptcy pldg; reverses bankruptcy appellate panel: debt is non-dischargeable as to both H&W. W claims malpractice claim against original attorney
h) Logical relationship test satisfied; wife didn’t know she had damages at the time of the intermediate decision. 
3. Hart v. Clayton-Parker
(1) The first issue is whether the court has subject matter jurisdiction over defendant’s counterclaim. 
(2) The second issue is whether defendant’s counterclaim is a compulsory counterclaim under Rule 13. 
(3) The issues turn on the facts regarding Plaintiff’s cause of action for unlawful debt collection and whether that claim arises out of the same transaction/occurrence as defendant’s cause of action for the underlying debt claim. 
(4) The court finds the logical relationship test is not satisfied because P’s FDCPA claim relates to the alleged use of abusive debt collection practices, while D’s counterclaim “encompasses a private duty under state law re K provisions and breach.” Moreover, P’s FDCPA case turns on the contentions of D’s written demand letters, and the validity of the debt itself will not be relevant to P’s case. The FDCPA claim and the claim on the underlying debt thus raise different legal and factual issues governed by different bodies of law. Therefore, the D’s state law counterclaim is not logically related to P’s complaint and is therefore not a compulsory counterclaim. The court therefore lacks jurisdiction over D’s counterclaim and grants P’s motion to dismiss.
(5) Consumer gets JCPenney card; doesn’t pay bill, gets assigned to debt collector - she sues them for violating federal law; they counterclaim for K breach to pay debt
(6) P’s claim: Bad practice of debt collection - raising federal statutory claim - violated debt collection practices act (prohibits you from calling employers/neighbors/calling in the middle of the night/swearing at kids to tell you have a debt to pressure you to pay)
(7) Clayton-Parker wants to bring K breach claim - compulsory claims? NO b/c different than debt collection claim
(8) Claims not so logically connected that court would gain any efficiency by having the claims heard together
(9) Has to show she had the debt and didn’t pay it; even if she owes it, they can’t swear at her kids. Irrelevant whether she owes the debt; no efficiency to be gained by having the cases heard together. Practical matter problem: would be unfair for P for jury to hear both issues
(10) Not a compulsory counterclaim and no supplemental SMJ, no common nucleus of operative fact. Court melds the 2 analyses
(11) Possible the claims could be logically related; don’t know what the statutory violation was.  If P didn’t owe it and Clayton-Parker kept calling her - the claims would be related
(12) Court: not a sufficient overlap of the facts; court should’ve explained more the reason for the debt collection claim
III. Joinder of Parties
A. Rules
1. Rules 20 
a) Rule 20: Permissive Joinder of Parties
(1) (a) Persons Who May Join or Be Joined.
(a) (1) Plaintiffs. Persons may join in one action as plaintiffs if:
(i) (A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(ii) (B) any question of law or fact common to all plaintiffs will arise in the action.
(b) (2) Defendants. Persons...may be joined in one action as defendants if:
(i) (A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(ii) (B) any question of law or fact common to all defendants will arise in the action.
(c) Protective Measures. The court may issue orders—including an order for separate trials—to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party.
(d) Class Notes:
(i) New party needs to be a co-party with someone who’s already in the suit
(ii) If original P wanted to sue new D, P would have to amend their complaint
(iii) If someone is new to the lawsuit, will have to worry about PJ, service of process (don’t need to worry about venue)
(iv) Rule 13h: joinder on counterclaim or crossclaim 
(v) Don’t need to have a relationship b/w the liability of these parties
(vi) Need question of law/fact in common; same transaction/occurrence or series thereof
(vii) No time limit as to when the Ps can ban together; just governed by amended pldgs (rules 15 and 16)
2. Rule 21 
a) Rule 21: Misjoinder and Nonjoinder of Parties. 
(1) Misjoinder of parties is not a ground for dismissing an action. On motion or on its own, the court may at any time, on just terms, add or drop a party. The court may also sever a claim against a party.
3. Rule 42  
a) Rule 42(a) Consolidation. If actions before the court involve a common question of law or fact, the court may: (1) join for hearing or trial any or all matters at issue in the actions; (2) consolidate the actions; or (3) issue any other orders to avoid unnecessary cost or delay.
b) Rule 42(b) Separate Trials. For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-party claims. When ordering a separate trial, the court must preserve any federal right to a jury trial.
4. Rule 19(a): Persons Required to be Joined if Feasible
a) Required Party: A person who is subject to service of process and whose joinder will not deprive the court of SMJ must be joined as a party if in that person’s absence, the court cannot accord complete relief, or the person claims an interest relating to the subject of the action
(1) H & W co-own property; one sues H for easement; W is necessary party b/c her interests will also be affected
(2) P can demand W be added to the suit
(3) Usually, D files motion to dismiss under Rule 12 for failure to join a party under Rule 19 (NOT an omnibus defense)
(a) Reason D files motion to dismiss: anticipating the P will not be able to join the other party and case against D will be dismissed; D anticipates other D, if added, would destroy SMJ
(b) Example: Alien vs. alien + citizen → you’re OUT
(c) May also be beyond PJ and other party won’t be able to be brought in the litigation
(4) Joint tortfeasors: not necessary parties* need to know this for this class
(a) 2 people hurt you - you don’t have to sue them both; only have to sue 1 (likely the one w/ deeper pockets)
b) Joinder by Court Order: If a person has not been joined as required, the court must order that the person be made a party
c) Venue: if a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party
d) Note: if party is NOT joined (violation) that needed to be joined, the court has to dismiss the case
5. Cases
a) Mosley v. General Motors (application of R.20)
(1) The basic facts are that Mosley and nine other people alleged in a class action suit that they were denied guaranteed rights because of their color/race. The court held the plaintiffs have asserted a right to relief arising out of the same transactions or occurrences. Each of the 10 Ps alleged that he had been injured by the same general policy of discrimination on the part of GM and the Union. The district court abused its discretion in severing the joined actions. Separate trials may be granted as to any particular issue after the determination of common questions. 
(2) The standard applied was that all logically related events entitling a person to institute a legal action against another are generally regarded as comprising a transaction or occurrence. This permits all reasonably related claims for relief by or against different parties to be tried in a single proceeding. 
(3) A company wide policy purportedly designed to discriminate against blacks in employment arises out of the same series of transactions or occurrences. Thus, the Ps met the first requisite for joinder under Rule 20. Filed interlocutory appeal - can be given special permission. Unclear how rule 20 is supposed to apply. 
(4) The rule does not require that all questions of law and fact raised by the dispute be common. Neither does it establish any qualitative or quantitative test of commonality. With respect to employment discrimination, courts have found that the discriminatory character of a D’s conduct is basic to the class, and the fact that the individual class members may have suffered different effects from the alleged discrimination is immaterial for the purposes of the prerequisite. The discriminatory character of the Ds’ conduct is thus basic to each P’s recovery. The fact that each P may have suffered different effects from the alleged discrimination is immaterial for the purposes of determining the common question of law or fact. Different injuries, but part of the same policy of GM. Looser - doesn’t have to be as tight of a relationship. If some efficiency is to be gained by having the claims heard together, that’s enough. Some efficiency is to be gained from doing that, but doesn’t need to be the same essential facts that we must hear them together. P is allowed to bring the claims together under R. 20 if some efficiency is to be gained. 
(5) Practical reasons to have claims together: more evidence; Ps more likely to win - starts looking like a pattern if all Ps have the same claim 
6. Temple v. Synthes
a) The procedural history of the case is that Temple filed suit against the manufacturer of the plate and screw device that broke off inside his back in the US District Court for the Eastern District of Louisiana. The suit rested on diversity jurisdiction and alleged defective design and manufacture of the device. Temple also filed a state administrative proceeding against the doctor and the hospital for malpractice and negligence. He ended up filing this latter claim in Louisiana state court. The manufacturer filed a motion to dismiss the federal suit for Temple’s failure to join the hospital and the doctor as Ds within 20 days or risk dismissal of the lawsuit. When Temple failed to join the doctor and the hospital, the court dismissed the suit. Temple appealed, and the appellate court affirmed. The Supreme Court held it was error to label joint tortfeasors as indispensable parties under Rule 19 and to dismiss the lawsuit with prejudice for failure to join those parties. It is the rule that it is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit. No inquiry of Rule 19 is necessary b/c the threshold requirements of 19 have not been satisfied. As potential joint tortfeasors, the doctor, manufacturer, and hospital were merely permissive parties. (Separate tort actions)
(1) Joint tortfeasors: not necessary parties* need to know this for this class
(a) 2 people hurt you - you don’t have to sue them both; only have to sue 1 (likely the one w/ deeper pockets)
(b) Appellate court does not grant motion to dismiss: P doesn’t have to sue all the joint tortfeasors
(c) Point of R.19 is to avoid prejudice. No prejudice to P from proceeding just against the manufacturer b/c P chose to do that; also, P can get full relief from the manufacturer/doesn’t need other parties in the suit
IV. Joinder of Third Parties
A. Rules
1. Rule 14 (only pertains to derivative liability)
a) Rule 14. Third-Party Practice
(1) (a) When a Defending Party May Bring in a Third Party.
(a) (1) Timing of the Summons & Complaint. A defending party may, as 3rd-party plaintiff, serve a summons & complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the 3rd-party plaintiff must, by motion, obtain court's leave if it files the 3rd-party complaint more than 14 days after serving its original answer.
b) Rule 14. Third-Party Practice
(1) (a) (2) Third-Party Defendant's Claims and Defenses. The person served with the summons and third-party complaint—the “third-party defendant”:
(a) (A) must assert any defense against the third-party plaintiff's claim under Rule 12;
(b) (B) must assert any counterclaim against the third-party plaintiff under Rule 13a, and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g);
(c) (C) may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and
(d) (D) may also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the 3rd-party P.
(e) If D doesn’t file 3rd party complaint right away, has to ask for permission from the court
c) Rule 14. Third-Party Practice
(1) (a) (5) Third-Party Defendant's Claim Against a Nonparty. A third-party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.
(2) (b) When a Plaintiff May Bring in a Third Party. When a claim is asserted against a plaintiff, plaintiff may bring in a third party if this rule would allow a defendant to do so.
d) Rule 14. Third-Party Practice
(1) (a)(3) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).
e) Rule 14(a)(4) Motion to Strike, Sever, or Try Separately. Any party may move to strike the third-party claim, to sever it, or to try it separately.
f) Rule 4k1b: bulge rule - a little wiggle room in CA - on the east coast, a rule 14 party could be served in another state; PJ would be proper over them even if the state court of NY would not have PJ over that rule 14 D
g) When a P may bring in a third party: a counterclaim (a P can only bring in third party if there’s a claim for which the third party may be liable to the P)
(1) Have to check for SMJ; Ps sometimes get knocked out
h) 14a5: adding another layer (4th party D) - can go in either direction; 3rd party D files against a 4th party D
i) 14a2a: defenses that might be raised against 3rd party P/D under rule 12: improper service, improper summon, lack of PJ (remember bulge rule), lack of SMJ except venue (venue only affects where P files the case)
j) 14a2b: 13g applies when third party D has a crossclaim against a co-party. There might be a crossclaim - first shot has to be related to the underlying claim/property that is the subject matter of the claim. Can also file permissive counterclaims if there’s SMJ.  
k) 14a2c: answer: can assert defenses to contribution/warranty claims; can also assert defenses of: defenses the original D failed to raise (i.e., has a bad attorney and doesn’t raise defenses; third party D won’t be stuck w/ liability; third party D gets to assert any defenses on behalf of the D. Don’t need to raise the defense if the original D already took care of it) 
l) 14a2d: P v. D; D brings in 3rd party D; 3rd party D files claim against P. Like crossclaim, last claim must be related to claim from P v. D. After one is filed, then the P has to file a compulsory counterclaim (might use r. 18 and join unrelated stuff to rule 14a2d claim against P - then, might have to check for SMJ over those counterclaims)
m) If P raises claim against 3rd party D - same as if third party D was named in the original lawsuit; just amending complaint to add another D. Won’t allow D to get around complete diversity
n) 14a3: 2nd sentence of 13g: another derivative liability sentence. Surplusage b/c doesn’t already have to be there
o) 14a4: court will not let things get too crazy - court will split stuff up
2. Derivative Liability: Refers to being held accountable for the acts of another, based upon assistance provided to that person. Anyone who intentionally participates in a crime may be held responsible for it. 
a) D is saying: you, third party D, owe me for some or all of what I owe the P. If I’m not liable to the P, you’re not liable to me
b) Impleader: Current party brings in new party on claim of derivative liability (R.14)
(1) If D impleads 3rd party D, then by definition there will be supplemental SMJ over the 3rd party claim b/c it’s derivative and must share common nucleus of operative facts w/ the claim that’s already in the lawsuit; if one fails, the other fails
c) Interpleader: P gives thing to court to decide conflicting claims (R.22)
d) Class Action: Representatives of class represent class members, usually as Ps (R.23)
e) Intervention: New party asks court to allow it to join suit on either P or D side (R.24)
3. Once impleaded, what may/must 3rd party do?
a) Must assert defenses under rule 12; also affirmative defenses under rule 8c that aren’t under rule 12
b) Must assert compulsory counterclaims, may assert permissive counterclaims, crossclaims, defenses original D did not assert (can assert any claims, but want to make sure they assert the claims the original D didn’t assert)
c) May assert claim against original P; must be same transaction as P’s claim against D
d) 3rd party has to answer under rule 8, have to comply w/ rule 11, can utilize rule 18 to add more claims 
e) Rule 14: can bring in a 4th party D
4. Can P raise any claims against 3rd party D who was impleaded by D?
a) Yes, must be the same subject matter as the claim between P and original D. Indemnity: A sues B, B impleads its insurance company on an indemnity theory that insurance company will have to reimburse B for what B has to pay to A
b) Employer/employee cases - if w/in job description, may have to indemnify employer for what he pays to P
c) Products liability: buy a can of food which makes you sick, you sue the store. Store is liable b/c entire chain has strict liability for selling it to you. The store can bring a breach of warranty claim up to the manufacturer; derivative liability going up the chain
d) Sue Casati, Casati says it was another officer; Casati can’t implead other officer b/c it’s not derivative liability; other office would directly owe money to the P (it’s a defense on the facts)
e) SMJ might prevent this claim. Need to still put 2 sentence paragraph: rules, SMJ
B. Cases
1. Toberman v. Copas
a) Third party defendants filed a motion to dismiss or for a more definite statement. Plaintiffs filed a complaint detailing counts of negligence resulting from a car accident involving several defendants. The third party defendants argued the court lacked jurisdiction over the third party claims that they were liable or jointly and severally liable to the Plaintiffs. The court agrees with the defendants: there is no allegation in the third party complaint that third party Ds stand in a joint tortfeasor relationship to third party P, or that there is any relationship of contribution or indemnity, which would trigger secondary liability under PA law. 
b) R. 14: allows 3rd party complaints to be served by a D/third party P upon a person not a party to the action who is or may be liable to the third party P for all or part of the P’s claim against the third party P. 
c) Point of R.14: to promote economy by avoiding the situation where a D has been adjudicated liable and then must bring a totally new action against a third party who may be liable to him for all or part of the original P’s claim against him. 
d) Menendez alleged: 
(1) Contribution language (derivative liability)
(2) Some of the language: they caused it, not me
e) Court dismisses w/ leave to amend in case there is derivative liability; insufficient facts in third party complaint 
f) Another issue: argument that third party Ds made: lack of SMJ (court rejects argument there’s no SMJ over a derivative claim b/c the claim always falls under supplemental jurisdiction - interconnected; common nucleus of operative facts). Claim and derivative claim by definition are part of the same case or controversy. 
(1) If D is asserting a third party complaint, there will always be supplemental SMJ
g) Third party claim against third party D: what else might third party P assert: Rule 18 - once asserted one claim, can pile everything else in; have to check to make sure you have SMJ
2. United States v. Grasso & Son
a) In its third party complaint, the US alleged that if Grasso were able to put in issue facts proving that it was not the employer of the fishermen, then the same facts would demonstrate the liability of the captains for the taxes by showing an employer-employee relationship between the captains and the crewmen. The court determined the captains could not be impleaded because the third party’s liability was in was not derivative of the outcome of the main claim. It has been held that for impleader to be available the third party defendant must be liable secondarily to the original defendant in the event that the latter is held liable to the plaintiff. The Court thinks that in order for the government to be able to implead the captains as third party defendants in this tax refund suit, it must appear that the liability of the two taxpayers is an either/or proposition as a result of the law or the facts. The government has failed to show that the tax liability necessarily will fall upon either Grasso or the captains (each party is responsible for paying their own taxes). The third party complaint against the captains is a separate claim for taxes, and as such must be denied. 
(1) IRS charges boat owners for taxes, they pay under protest, then sue IRS for refund
(2) IRS wants to bring in captains of boats under impleader R.14; they can’t do that b/c captains are not potentially liable derivatively for whatever the first party owes in the action 
(3) The district court dismissed the third party complaint, under Fed. R. Civ. P. 14, as the liability of appellee captains did not automatically follow from proof of appellee corporation's nonliability.
(4) The court affirmed the judgment, holding that the third party complaint was a separate claim for taxes and was properly denied, as appellee captains' liability was not dependent upon the outcome of appellee corporation's claim.
(5) Liability of the captains doesn’t legally depend on the liability of the owners, even though politically it does 
(6) If we know the employees don’t owe the taxes - the liability of one party does not hinge on the liability of another party; possible none of the parties owes the taxes
(a) Not in the nature of derivative liability
(7) Problem: we don’t derive our liability for taxes from one to another
3. Questions
a) What is derivative liability?
(1) One party held liable for acts of another
(2) D is saying: you, third party D, owe me for some or all of what I owe the P. If I’m not liable to the P, you’re not liable to me
b) Does Rule 14 require a defending party to bring a 3rd party claim if a third party is derivatively liable? 
(1) Rule 14: don’t have to, but may. SOL on derivative claims does not begin to run until original D is held liable to the P. D can still hit up insurance company even if litigation takes a long time 
c) Once impleaded, what may/must 3rd party do?
(1) Must assert defenses under rule 12; also affirmative defenses under rule 8c that aren’t under rule 12
(2) Must assert compulsory counterclaims, may assert permissive counterclaims, crossclaims, defenses original D did not assert (can assert any claims, but want to make sure they assert the claims the original D didn’t assert)
(3) May assert claim against original P; must be same transaction as P’s claim against D
(4) 3rd party has to answer under rule 8, have to comply w/ rule 11, can utilize rule 18 to add more claims 
(5) Rule 14: can bring in a 4th party D
d) Can P raise any claims against 3rd party D who was impleaded by D?
(1) Yes, must be the same subject matter as the claim between P and original D. SMJ might prevent this claim. Need to still put 2 sentence paragraph: rules, SMJ
e) What might prevent a P who has a claim against a 3rd party from asserting that claim?
(1) If claim doesn’t arise out of the same subject matter 
C. Case Management
1. The court can sever things or bring things together when it’s in the interest of justice and efficiency to do so. Court has broad discretion. For example:
a) Court can split things apart if jury would be confused and keeping claims together would prejudice a party. 
b) Court can join claims together for purposes of efficiency
Unit 7: Erie
A. The Erie Doctrine  Article I, § 8, 
1. The Erie doctrine is a fundamental legal doctrine of civil procedure in the United States which mandates that a federal court sitting in diversity jurisdiction (or in general, when hearing state law claims in contexts like supplemental jurisdiction or adversarial proceedings in bankruptcy/not a federal question) must apply state substantive law to resolve claims under state law.
a) Substantive law governs conduct that may or may not lead to a dispute; governs what normal people do in the real world before a dispute arises; substantive law affects real world behavior. 
(1) For state common law claims, federal court must follow law of state where federal court sits (Erie)
(2) Substantive state law as developed by the state’s courts applies, unless violates federal law (supremacy clause)
(3) State procedure applies in state court
b) Procedural law governs resolution of disputes; law that governs what you do when a dispute has arisen from the beginning of litigation to the end; how you resolve a dispute that arises
(1) I.e., service of process, if don’t get motion to dismiss in first filing, then waived it → procedural rules b/c don’t affect how you act in the real world; only affect how you act in litigation.  
(2) Federal Rules of Civ Pro & Federal Procedural Customs; take place before you see the courtroom
(3) Re-interpretation of RDA limits federal court to applying federal codified law leaves substantive common law to states
(4) Federal procedure applies in federal court
(5) Erie: federal courts deciding state law claims apply state substantive law
(6) Hanna: The RDA & Erie do not apply to a federal rule that complies w/ REA, because a Federal Rule that complies w/ REA is an effective act of Congress, and RDA does not apply to acts of Congress. Thus, a federal rule that complies w/ REA applies in all cases in federal court; they do not abridge substantive rights
B. Article III, §§ 1 and 2 
1. Article III, Section 1: judicial power of the US is vested in 1 supreme court and in such inferior courts as the congress may from time to time ordain and establish
2. Article III, Section 2: judicial power shall extend to all cases arising under the constitution 
C. Amendment X, U.S. Constitution  
1. The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
D. 28 U.S.C. § 1652 (Rules of Decision Act)
1. State laws as rules of decision: the laws of the several states, except where the constitution or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply
a) Leaves substantive common law to the states; limits federal court to applying federal codified law
b) State law applies in civil actions of US courts where they apply 
E. 28 U.S.C. § 2072
1. Rules of Procedure and Evidence; Power to Prescribe (Rules Enabling Act)
a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the US district courts (including proceedings before magistrate judges thereof) and courts of appeals
b) Such rules shall not abridge, enlarge, or modify any substantive right. All laws in conflict w/ such rules shall be of no further force or effect after such rules have taken effect
c) Such rules may define when a ruling of a district court is final for the purposes of appeal under sec. 1291 of this title.
F. Deciding Whether Federal or State Law Applies
1. If state law applies, use law of state where federal court is located
2. If state where federal court located (A) applies law of another state (B), apply state B’s law just as state courts in state A would do.
3. Typical state law conflicts rules include:  Use law of state with most significant relationship to controversy. If tort action, then follow law of state where tort “occurred.” If K action, then follow choice of law provision, or law of state where K “formed.” 
4.  Apply law of state where court located (State A) to determine where tort “occurred” or where K “formed.” 
G. Taxicab Case (illustrates problem w/ Swift doctrine)
1. Cab company trying to create a monopoly; some states had adopted rules against monopolistic behavior
2. Court relied on Swift v. Tyson in issuing injunction
3. K was unenforceable under KY law (enforcement would violate CL against monopolies), so corporation went to TN to have K enforced; created diversity SMJ so they could get to federal court 
H. Erie (railroad/trespassing case; state law applied - no duty of care owed to trespasser. Gave more power to the states to create their own laws)
1. Tompkins was injured by a passing freight train of the Erie Railroad Company while walking alongside the pathway along the railroad right of way at night. Tompkins alleged he was struck by a door projecting from one of the moving cars. He brought the action in the federal court of southern NY. Dealt with a question which was substantive: whether the railroad owed a duty of care to Tompkins as a trespasser or a licensee. Dilemma was whether federal or state rules applied.
2. Erie insisted its liability should be determined in accordance with PA law and that its duty to Tompkins was no greater than the duty owed to a trespasser (PA state law - no duty owed except to refrain from willful/wanton misconduct). The trial judge said it was unnecessary to determine whether PA law was as Erie contended, because the question was one of general rather than local law (under general law, RR company owed Tompkins a duty of care). 
3. The state won the battle: Erie expanded the power of the states to control their own common law and at the same time restricted the non-constitutional lawmaking power of the federal judiciary to those areas over which congress held the ultimate constitutional authority to legislate. 
4. Federal courts sitting in diversity cases, when deciding questions of “substantive” law, are bound by state court decisions as well as state statutes (federal courts are to apply state substantive law and federal procedural law).
5. Erie rule is rooted in part in a realization it would be unfair for the character/result of litigation materially to differ b/c the suit had been brought in a federal court.  
6. Erie holding: the scope of the Federal Rule was not as broad as the losing party urged, and therefore, there being no Federal Rule which covered the point in dispute, Erie commanded the enforcement of state law. 
7. SCOTUS: no such thing as federal general CL; there is only state CL; state is ultimate arbiter of their own law. Federal court had to follow state law. CL = state law. 
8. Erie: when you’re in federal court and have state CL claim, you use state for substantive law and federal for procedural law. If have federal law claim and in federal court, use federal law. Use state law in state court for substantive claims. 
9. Erie: applied state law where case was sitting (NY); NY has choice of law rule: if tort case, substantive law that applies is the law of the place where the act/omission of the tortfeasor took place. Most states have this conflict of law rule. Some states apply the law where the injury occurred (i.e., if shoot gun across state law, in some states, would use state law where act occurred; other states, apply law where the injury occurred)
a) PA law in Erie: trespassers owed no duty of care; Tompkin’s case remanded and dismissed; loses recovery b/c he doesn’t have a claim; RR wins battle but loses the war b/c Swift v. Tyson is no more (had mischievous results)
b) 10th Amendment: any powers not explicitly given to Congress are reserved to the states
10. Erie doctrine: when you’re in federal court and have state CL claim, you use state for substantive law and federal for procedural law. If have federal law claim and in federal court, use federal law. 
11. Erie applied state law where case was sitting (NY); if tort case, substantive law that applies is usually the law of the place where the act/omission of the tortfeasor took place. Some states apply the law of the state where the injury occurred.
I. State Supreme Court can appeal to SCOTUS for federal claims. In federal court, can’t appeal to a state court. Instead: certify the law question. If federal court not sure what state law is, judge can send note to state supreme court asking them what the legal rule is. 
J. Guaranteed Trust v. York
1. Issue: is a SOL a substantive legal rule or a procedural legal rule?
a) How to argue it’s procedural: tells you when you have to file the claim, but doesn’t govern conduct → would use federal law 
b) How to argue it’s substantive: policy/substantive judgment about balancing right of P to bring case and right of D to be able to defend themselves (i.e., how long D’s evidence is likely to still be around); defines lifespan of the claim - allow states to decide whether you have a claim or not 
2. Test used in York case: outcome-determinative test: if rule will determine the outcome, it’s substantive (use state law). 
3. After York, courts only used outcome test. Court decided SOL was a substantive legal rule
K. Cohen
1. NJ statute; derivative shareholders’ suit liability case. Federal court bound by state statute: state law: for shareholders’ liability, have to post anticipated costs of defense in case you lose to ensure corporation is not worse off and deter frivolous shareholder suits (substantive reasons for the statute). 
a) How to argue it’s procedural: won’t affect real world behavior; just affects what you do in order to proceed w/ litigation 
b) Court decided it was substantive; state law applied
c) Using York outcome test: case will be dismissed b/c didn’t post bond (didn’t follow state rule) - determines the outcome at this point. No matter how procedural & unrelated to real world, turns into a question of state law - fed rules don’t apply under outcome test; everything becomes a state law issue 
L. Hanna v. Plumer (car accident/service of process case; federal rule was in direct collision w/ the law of the relevant state; federal rule re service of process applied - just procedural, not substantive and did not significantly affect the outcome of the case)
1. P filed complaint in federal court, claiming damages for personal injuries resulting from a car accident. P served Respondent (D’s executor) by leaving a copy of the summons with Respondent’s wife (not hand delivery - complied w/ Rule 4 but not w/ state law). 
2. The Respondent argued Erie demanded the application of the MA rule for service of process (Petitioner complied with Rule 4, but not state law for service) because the Erie doctrine acts as a check on the Federal Rules of Civ Pro. The Court holds this argument to be invalid. 
3. Erie demands that federal courts apply state law whenever the application of federal law in its stead will alter the outcome of the case. 
4. In this case, a determination that the MA service requirements obtain will result in an immediate victory for Respondent. If Rule 4d is applicable, the litigation will continue and result in a potential victory for the Petitioner.
5. Hanna modifies the outcome determinativeness test by stating the test cannot be read without added reference to the twin aims of the Erie rule: discouragement of forum shopping and avoidance of inequitable administration of the laws (maintain uniformity of federal procedure).
a) Forum shopping not necessarily bad; will choose the best forum among those available for your client
b) BEFORE litigation, ask whether you would expect different outcomes in different forums such that you would choose 1 over another
6. Federal law applies because Rule 4 is a procedure for enforcing substantive rights and does not alter them, and prior to litigation, service of process rules do not appear outcome-determinative. 
7. Clash b/w federal and state law was unavoidable: Petitioner had effected proper service of process as prescribed by Rule 4, but that method did not satisfy the special MA law applicable to service on an executor. 
a) Hanna presumption: federal rules presumptively apply in federal court
(1) Test: where a federal rule covers same issue as state law, unless rule appears to alter substantive rights or to be outcome-determinative, use Rule to discourage forum shopping and promote interest in uniformity of federal procedure. Here, applying Rule 4 would not alter substantive rights. 
(2) Rules of Decision Act & Rules Enabling Act: Constitution gives federal power to Congress. Constitutional authority: rules in gray area: Constitution allows Congress to make those rules 
(a) RDA: carves out acts of Congress; not covered by the Erie doctrine so long as it meets the 2 part test. If it meets the test, apply it, whether or not it’ll affect the outcome
(3) REA: Congress gave power to SCOTUS 
(a) Fed rules valid: arguably procedural and don’t modify a substantive right. In general, Rule won’t affect the substance of things; it’s just about how you serve someone. 
(4) Constitution: so long as in gray area (arguably procedural); Congress can make rule (can’t modify any substantive rights)
b) Hanna viewpoint: a federal judge made rule applies to state law claims if rule would not, prior to litigation, appear likely to alter outcome, and so would not lead to forum shopping b/w federal and state court in the same state. 
c) Test: for a federal judge-made rule/practice, where law is arguably procedural, and different federal and state rules/practices cover the same issue, apply the balancing test (ask whether federal rule would alter substantive rights or be outcome-determinative)
d) Federal judge made rule: applies to state law claims if the rule would not, prior to litigation, appear likely to alter the outcome, and so would not lead to forum shopping b/w federal and state court in the same state
e) Use a balancing test:
(1) Analogous rules to which federal rules apply: jury right, burden of pleading, discovery tools
(2) Analogous rules to which state rules apply: standard of care, burden of proof, conflict of laws, statute of limitation
f) Hierarchy: constitutions, statutes, regulations, CL
M. Shady Grove v. Allstate (3 way split; Scalia (majority) held federal rule applied re class action suits)
1. P provided medical care to woman for injuries she suffered in a car accident. As partial payment for the care, woman assigned to P her rights to insurance benefits under a policy issued by Allstate. Under NY law, D had 30 days to pay. D paid, but not on time, and refused to pay the statutory interest that accrued on the overdue benefits. P filed a diversity suit to recover the unpaid statutory interest, seeking relief on behalf of itself and a class of all others to whom D owed interest (class action suit). The District Court dismissed the suit for lack of jurisdiction (appellate court affirmed) and P appealed to SCOTUS.
2. Issue: whether P’s suit may proceed as a class action. (State rule says no b/c statute limits remedy brought by class action suits)
3. Scalia states that both eligibility and certifiability are preconditions for maintaining a class action. Rule 23 authorizes class actions for all claims, with exceptions. NY Rule 901b’s rule barred class actions for certain claims. 23 permits all class actions that meet its requirements, and a state cannot limit that permission by structuring one part of its statute to track Rule 23 and enacting another part that imposes additional requirements. 901b cannot be compatible with Rule 23 - they flatly contradict one another. Rule 23 unambiguously authorizes any P, in any federal civil proceeding, to maintain a class action if the Rule’s prerequisites are met. Court cannot contort its text, even to avert a collision with state law that might render it invalid. 
4. The Rule must regulate procedure, the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them. If the rule governs only the manner and means by which the litigants’ rights are enforced (i.e., is procedural), it is valid. 
5. Rules allowing multiple claims to be litigated together are valid - these rules only alter how the claims are processed. A class action merely enables a federal court to adjudicate claims of multiple parties at once; it leaves the parties’ legal rights and duties intact and the rules of the decision unchanged. The NY law itself alters only procedure. A federal rule’s validity depends upon whether its effect is to frustrate a state substantive law and whether it regulates procedure. If it just regulates procedure, it is valid in all jurisdictions regardless of its incidental effect upon state-created rights.  
6. Effect on NY state insurance companies in the real world: don’t have to follow the 30 day rule b/c they’re shielded from class action suits. State legislature created this result: wrote out the 30 day rule. Out of state citizen would have to comply w/ 30 day rule; otherwise, would be subject to class action suit in federal court under diversity jurisdiction. In state D is better off (opposite result from Erie)
7. 3 way Split:
a) Scalia & Stevens apply same Erie doctrine test
(1) Does federal rule cover the issue? Both say yes.
(2) If yes, then does Rule pass REA test? They apply different REA tests.
b) Scalia’s REA test: (1) ask whether rule answers the question, then (2) asks whether the rule is arguably procedural/about the manner for resolving disputes; then (3) ask whether it complies w/ REA
(1) Here, R.23 passes REA test (Act of Congress), so it applies; not w/in RDA. Scalia analyzes REA test in a general way.
(2) Outcome would be different in federal as opposed to state court: accepted consequence of uniform system of civ pro
c) Stevens’s REA test: (1) does the rule answer the question; (2) is the rule arguably procedural? (3) Is the law w/ which the rule collides substantive or procedural, i.e. is state rule bound up w/ a substantive right?
(1) Substantive = bound up w/ substantive state right, defines scope of state right/remedy. Federal rule cannot govern when it would displace a state law; have to ask whether the state law that’s going to be displaced is substantive
(2) Procedural = applies in ALL cases in state court. Located in civil procedure code
(3) Here, state law is procedural so R.23 doesn’t change substantive law so complies w/ REA & applies. State rule is not bound up w/ substantive right b/c it’s party of NY civ pro code and applies to any kind of case. 
(a) Disagreement w/ Scalia: Scalia argues state rule makes no difference; can’t analyze whether a rule complies w/ a statute in different ways in different cases; it either complies or it doesn’t. Stevens: have to follow what REA says.
d) Ginsburg’s Dissent: applies a different Erie doctrine test:
(1) Steps: (1) Ask whether there’s a conflict and if it can be avoided b/c need to respect important state interest
(a) If direct collision: supremacy clause says you have to use federal law. 
(b) Here: 901(b) is an important state interest (legislature doesn’t want remedies to create crippling liability)
(2) Apply federal rule if conflict b/w Rule and important state policies is unavoidable and Erie balancing test favors the rule
(3) Apply state law if conflict is avoidable and Erie balancing test favors state law
(4) Here:
(a) Ginsburg thinks conflict is AVOIDABLE b/c R.23 applies to whether can create class and state law applies to whether that class can recover a particular remedy (class action can’t collect statutory penalties) AND
(b) Applying federal law here would violate aims of Erie b/c it would:
(i) Lead to forum shopping by Ps who will select federal court and
(ii) Be inequitable for out of state Ds, who face greater potential damages in federal rather than in state courts 
(iii) Different outcomes b/w in state and out of state Ds b/c will influence whether parties can sue in federal court
Unit 8: Discovery
I. Discovery: Tools, Scope, the Duty to Supplement or Amend, & Sanctions
A. Summary of Discovery Tools & Rules
1. Discovery: method by which parties learn about information relevant to the case. Discovery must be relevant, but need not be admissible evidence. 
2. Deposition: tool by which a party can ask questions that the deponent must answer under penalty of perjury
3. Interrogatories: a written question a party must answer in writing under penalty of perjury
4. Request for production: request to permit requesting party to inspect, copy, test, or sample documents
5. Request for physical exam: party may ask the court whose mental/physical condition is at issue to undergo an examination by a suitable expert paid for by the requesting party
6. Scope of discovery: Discovery includes any unprivileged matter relevant to any party’s claim/defense and is proportional to the needs of the case; discovery can be limited
7. Initial Required Disclosures: names and contact info for individuals likely to have discoverable info which may be used and copy of docs the disclosing party has w/in its control
8. Duty to supplement/amend: party has duty to supplement/correct any disclosures or responses in a timely manner if they learn the disclosure is incomplete
9. Rule 37 Sanctions: the court may issue sanctions against a party for being evasive, incomplete, in their responses, failing to supplement responses as required, or otherwise disobeying any discovery order or rule
B. Discovery Devices
1. Informal: explore scene & things, review public records & records from client, speak to non-parties and non-testifying experts - happens before litigation
2. Initial Disclosures: persons with knowledge & documents or things in support (except impeachment), damages calcs, insurance agreement; have to give it to the other side right away
3. Testifying Expert Disclosures: identify all; disclose report for specially employed; have to provide expert report
4. Pretrial Disclosures: witnesses, deposition transcripts, exhibits (except if using only for impeachment)
5. Depositions: sworn testimony, usually oral, can depose non-parties (requires a subpoena); attorney asks questions of witness, witness has to truthfully answer
6. Interrogatories: sworn written answers, only parties; questions in writing; answered in writing under penalty of perjury
7. Requests for Production Docs or Things or Entry on Land: parties & non-parties (requires subpoena for non-parties)
8. Physical or Mental Exam: need court order, only parties; rare, 1 side claiming bodily injuries
9. Note: Parties must supplement as per R. 26; Discovery on non-parties requires a subpoena
C. Discovery Scope & Limits (pleadings define scope)
1. Scope: relevant to any claim or defense (as defined by the pleadings), or, by court order, relevant to subject matter of suit; need not be admissible
2. Limit: no privileged matter or work product unless exception applies
3. Quantity & Quality Limits: court must impose limits if:
a) Unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or less expensive source
b) Party has already had ample opportunity to get the discovery
c) Burden or expense outweighs likely benefit, considering stakes
d) Issue: hard to know discovery’s value until you see it; hard to determine whether the value will outweigh the burden (have to determine whether it’s worth it to get add’l witnesses)
4. Need court order or consent parties for:
a) Greater than 10 depositions per side or greater than 1 seven hour day per deponent
b) Greater than 25 interrogatories by each party on each party
c) Any formal discovery prior to R. 26(f) discovery planning conference 
5. Unless filed under seal, can use old depos post litigation
D. Rules re Discovery:
1. Rule 16:
a) Scheduling Orders: (change for good cause only)
b) Pretrial Orders: (change if manifest injustice only)
2. Rule 26(b)(1): Discovery Scope and Limits: Scope in General (relatively broad)
a) Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need not be admissible in evidence to be discoverable.
3. Rule 26(b)(2)(c):
a) When Required. On motion or on its own, the court must limit the frequency or extent of discovery otherwise allowed by these rules or by local rule if it determines that:
(1) (i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive;
(2) (ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the action; or
(3) (iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).
4. Rule 26(e):
a) Supplementing Disclosures and Responses.
(1) (1) In General. A party who has made a disclosure under Rule 26(a)—or who has responded to an interrogatory, request for production, or request for admission—must supplement or correct its disclosure or response:
(a) (A) in a timely manner if the party learns that in some material respect the disclosure or response is incomplete or incorrect, and if the additional or corrective information has not otherwise been made known to the other parties during the discovery process or in writing; or
(b) (B) as ordered by the court.
(2) (2) Expert Witness. For an expert whose report must be disclosed under Rule 26(a)(2)(B), the party’s duty to supplement extends both to information included in the report and to information given during the expert’s deposition. Any additions or changes to this information must be disclosed by the time the party’s pretrial disclosures under Rule 26(a)(3) are due.
5. Rule 26(g)
a) Signing Disclosures and Discovery Requests, Responses, and Objections.
(1) (1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3) and every discovery request, response, or objection must be signed by at least one attorney of record in the attorney’s own name—or by the party personally, if unrepresented—and must state the signer’s address, e-mail address, and telephone number. By signing, an attorney or party certifies that to the best of the person’s knowledge, information, and belief formed after a reasonable inquiry:
(a) (A) with respect to a disclosure, it is complete and correct as of the time it is made; and
(b) (B) with respect to a discovery request, response, or objection, it is:
(i) (i) consistent with these rules and warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law, or for establishing new law;
(ii) (ii) not interposed for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation; and
(iii) (iii) neither unreasonable nor unduly burdensome or expensive, considering the needs of the case, prior discovery in the case, the amount in controversy, and the importance of the issues at stake in the action.
(2) (2) Failure to Sign. Other parties have no duty to act on an unsigned disclosure, request, response, or objection until it is signed, and the court must strike it unless a signature is promptly supplied after the omission is called to the attorney’s or party’s attention.
(3) (3) Sanction for Improper Certification. If a certification violates this rule without substantial justification, the court, on motion or on its own, must impose an appropriate sanction on the signer, the party on whose behalf the signer was acting, or both. The sanction may include an order to pay the reasonable expenses, including attorney’s fees, caused by the violation.
II. Discovery: Privileges & Protection

A. Overview
1. Attorney-client privilege - intended to create zone of privacy in which clients feel free to speak openly and honestly w/ counsel; communication doesn’t have to be oral. 
a) Elements:
(1) Applies to a communication (doesn’t cover the facts the communication is about)
(a) What did you observe on the evening of the accident? Client has to answer.
(b) What did you tell your attorney? Asking for communication; objectionable on grounds of privilege
(2) B/w client (or potential client) and lawyer (or lawyer’s rep - paralegal, receptionist)
(3) w/out presence of others - just lawyer & client. If run into client in public → NOT covered by the privilege. 
(a) Tricky issues w/ relatives/close friends - if client brings daughter to meeting, attorney needs to let client know communication will not be privileged from discovery if daughter stays. Some zone of privacy recognized for family members. Want to make sure you spend time alone speaking w/ client. 
(b) Another issue: translators: if client brings translator, they are not covered by the privilege. Attorney has to retain the translator (extension of atty, like paralegal). Could be issues w/ completely accurate translations in small communities - atty has to be careful
(4) For purpose of obtaining legal advice (not for purpose of crime or tort); atty and client conspire together → not covered by privilege 
b) Almost an absolute privilege; waived when (atty has to object, or has waived the privilege for client):
(1) 3rd party given access to communication/product
(2) Relationship b/w atty and client at issue (i.e., malpractice, ineffective/inefficient counsel) - both parties get to use info; privilege is lost 
(3) Necessary to protect 3rd parties from imminent danger (CA: child and elder abuse exception - doesn’t have to be imminent)
(4) Necessary to prevent fraud upon court/perjury. Atty has duty to tell the court re false statements made by client. 
c) Facts are communicated, but only the communications are protected:
(1) Who are the witnesses/what happened the night of the sinking? Facts; have to say
(2) Who did attorney interview? Work product; protected by privilege
(3) What did you tell your client about the sinking? Atty-client privilege
(4) Photos taken for purpose of anticipation of litigation: covered by work product → could be overcome if boat is destroyed and evidence is not otherwise recoverable. Photos that just happened to be taken: not covered and are discoverable. 
B. Rules
1. Rule 26(b)(3)
a) Trial Preparation: Materials.
(1) (A) Documents and Tangible Things.Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be discovered if:
(a) (i) they are otherwise discoverable under Rule 26(b)(1); and
(b) (ii) the party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means.
(2) (B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning the litigation.
(3) (C) Previous Statement. Any party or other person may, on request and without the required showing, obtain the person's own previous statement about the action or its subject matter. If the request is refused, the person may move for a court order, and Rule 37(a)(5) applies to the award of expenses. A previous statement is either:
(a) (i) a written statement that the person has signed or otherwise adopted or approved; or
(b) (ii) a contemporaneous stenographic, mechanical, electrical, or other recording—or a transcription of it—that recites substantially verbatim the person's oral statement.
b) Rule 26(b)(5)
(1) Claiming Privilege or Protecting Trial-Preparation Materials.
(a) (A) Information Withheld. When a party withholds information otherwise discoverable by claiming that the information is privileged or subject to protection as trial-preparation material, the party must:
(i) (i) expressly make the claim; and
(ii) (ii) describe the nature of the documents, communications, or tangible things not produced or disclosed—and do so in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the claim.
(b) (B) Information Produced. If information produced in discovery is subject to a claim of privilege or of protection as trial-preparation material, the party making the claim may notify any party that received the information of the claim and the basis for it. After being notified, a party must promptly return, sequester, or destroy the specified information and any copies it has; must not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve the information if the party disclosed it before being notified; and may promptly present the information to the court under seal for a determination of the claim. The producing party must preserve the information until the claim is resolved.
c) Rule 26(c)
(1) Protective Orders.
(a) (1) In General. A party or any person from whom discovery is sought may move for a protective order in the court where the action is pending—or as an alternative on matters relating to a deposition, in the court for the district where the deposition will be taken. The motion must include a certification that the movant has in good faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute without court action. The court may, for good cause, issue an order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following:
(i) (A) forbidding the disclosure or discovery;
(ii) (B) specifying terms, including time and place or the allocation of expenses, for the disclosure or discovery;
(iii) (C) prescribing a discovery method other than the one selected by the party seeking discovery;
(iv) (D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to certain matters;
(v) (E) designating the persons who may be present while the discovery is conducted;
(vi) (F) requiring that a deposition be sealed and opened only on court order;
(vii) (G) requiring that a trade secret or other confidential research, development, or commercial information not be revealed or be revealed only in a specified way; and
(viii) (H) requiring that the parties simultaneously file specified documents or information in sealed envelopes, to be opened as the court directs.
(b) (2) Ordering Discovery. If a motion for a protective order is wholly or partly denied, the court may, on just terms, order that any party or person provide or permit discovery.
(c) (3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.
C. Discovery Regulation
1. Attorney certifies on good faith belief after reasonable inquiry that request is:
a) Consistent with rules & law (or nonfrivolous argument to change law) & 
b) Not for improper purpose (harassment, delay, or needless increase in costs)
2. Attorney certifies on good faith belief after reasonable inquiry that response is:
a) Complete and correct at time made
3. Duty to supplement/amend: if learn response is materially incomplete/incorrect
4. Motion to compel, for protective order, or for sanctions:
a) Must try to work it out with opponent first
b) If lose, must usually pay other side’s fees and expenses
5. Protective orders: to protect from embarrassment, oppression, undue burden or expense, court can limit/shift costs of discovery
a) Must make the motion for protective order (cannot just fail to answer)
6. Order to compel: court can compel discovery responses
7. Sanctions: for evasive, incomplete, or lack of response, failure to supplement, etc. 
D. Attorney-Client Privilege
1. Nearly absolute, but easily waived
a) Communication (only applies to communication, not facts)
b) b/w client (or potential client) & lawyer (or lawyer’s representative)
c) w/out presence of others
d) For purpose of obtaining legal advice (NOT for crime or tort)
E. Attorney-Client Privilege for a Corporation
1. Communication
2. b/w lawyer for corporation & employee
3. w/out presence of others
4. For purpose of giving legal advice to the corporation AND
a) Necessary for the attorney to give legal advice to the corporation
b) About information w/in the scope of the employee’s employment
c) Understood by the employee to be for purpose of legal advice to corporation
d) Understood by employee to be confidential
F. Work Product Protection (only covers product, not facts)
1. Opinion work product:
a) Impressions, opinions, or theories of attorney
(1) Probably never discoverable in case for which work product was created for the purposes of that case
(2) Case by case determination whether protection overcome in subsequent litigation where opinions in work product are at issue (insurance case - opinion was the issue)
2. Ordinary work product:
a) Other material prepared in anticipation of litigation. Can be overcome: only discoverable if demonstrate:
(1) Substantial need and
(2) Undue hardship to obtain by other means
3. Witness statement exception: any person may obtain own written, adopted, recorded or transcribed statement
G. Asserting & Waiving Privileges & Protections
1. Work Product Protection & Attorney-Client Privilege Waived when:
a) 3rd party given access to communication or product
b) Relationship b/w attorney and client is put at issue
c) Necessary to protect 3rd parties from imminent danger (child & elder abuse) or
d) Necessary to prevent fraud upon court/perjury
2. Privilege log: in responding to discovery requests,
a) Must product list of documents & things withheld
b) With explanation of why protection or privilege applies
3. One who asserts protection or privilege bears burden of proving it applies 
H. Cases
1. Hickman v. Taylor (opinion work product of attorney is privileged)
a) Taylor (boat) sank; 5 crew members died. Tug owners employed a law firm to defend against potential suits by the deceased’s representatives. The testimony of 4 survivors was made available to all parties; Respondent (lawyer) also interviewed the survivors privately and made memoranda of the survivors’ accounts (work product). Petitioner for 1 of the deceased brought suit, requesting the oral/written statements of the survivors. Tug owners declined to provide statements on the grounds they were privileged. SCOTUS held the information sought was part of the work product of the lawyer and hence privileged from discovery. The witnesses’ statements were already readily available; what Petitioner really wanted was to secure the production of written statements/mental impressions contained in the files/mind of Respondent. It therefore falls outside the arena of discovery, which cannot justify unwarranted inquiries into the files/mental impressions of an attorney. 
(1) Attorney-client privilege couldn’t work b/c lawyer’s communications were w/ witnesses; not directly b/w client and lawyer
(2) SCOTUS: no attorney-client privilege, but fashions new work product protection. 2 types:
(a) Ordinary work product: everything lawyer does/produces for litigation (i.e., taking photo); will write “work product protected” on document
(i) Whole thing was work product
(b) Opinion work product: notes on back of photo; opinions re witnesses, case. Also atty’s legal opinions and strategies
(i) Stuff at bottom that alludes to strategy: no animosity, upset at lost friend but level headed, even temperament → not pure fact, impressions. 
(3) When work product can be overcome (not as absolute as atty-client privilege):
(a) Opposing counsel shows necessity/justification (relevant to case) - substantial need for the work produce AND
(b) Undue hardship (i.e., impossible) to obtain the material through other means 
(4) Exceptions didn’t apply in Hickman: witnesses were available for opposing counsel to interview, transcripts were available; work product only protects the product, not the facts (can still ask other side who witnessed the sinking)
(5) Hickman lumped the work product and privilege all together (now, parties can obtain their own stmts)
2. Upjohn (work product privilege extends to communications prepared to be in a position to give legal advice)
a) Petitioner manufactured and sold pharmaceuticals to foreign companies. Accountants told Petitioner’s counsel that Petitioner’s subsidiary made payments to or for the benefit of government officials to secure government business. The company conducted an internal investigation of questionable payments. The attorneys prepared a questionnaire to send to the foreign managers to obtain information about illegal payments to Petitioner so the company could secure legal advice from counsel. The IRS issued a summons after receiving the report, demanding production of all files relative to the investigation. SCOTUS held the communications by Upjohn employees to counsel were covered by the attorney-client privilege because the privilege extends to communications. The government failed to show necessity for production of the notes and memoranda, which were work product based on oral statements. Reversed and remanded. 
(1) Atty-client asserted b/c: no exception for substantial need & undue hardship even if other side can never get it through another way; privilege would still stand. Will go for atty-client if at all possible
(2) SCOTUS: privilege applies even to lower level employees b/c purpose of privilege is so atty can receive legal info (sometimes it’s the lower level employee who has the info); privilege meant to encourage communications both ways. IRS could still get this information; they could question the Upjohn employees
(3) Atty told company to turn itself in. Penalties lower if turn yourselves in - don’t want to deter companies from investigating themselves. IRS is in no worse position by not being able to get these communications than if they hadn’t done the investigation at all
(4) P. 534 test: 
(a) Purpose of obtaining legal advice and information not available from upper management needed to supply a basis for legal advice. Has to be w/in scope of employee’s corporate duties. Employee has to understand that the purpose of the investigation is to give advice to the company. Employee has to know the person conducting the investigation is not their attorney; the atty is acting on behalf of upper level management in obtaining the information. Employee has to understand communication is confidential. 
(5) Problem w/ IRS obtaining information: almost everything they’ve asked for is atty-client privilege, no exceptions. Only work product is the notes - that will all be opinion work product. For most of this, no exception applies.
3. Holmgren v. State Farm (mental impressions for bad faith insurance claims are pivotal; no absolute privilege exists for opinion work product)
a) Plaintiff sought and obtained production of a memorandum prepared during a PI suit by the insurer’s adjuster, setting forth a range of potential liability for the P’s claim. Insurer argued the memo was “opinion work product.” The court stated that although the exhibits met the threshold requirements for qualification as work product (because it reflected the opinion of State Farm adjuster on the range of potential liability), R.26 permits discovery of opinion work product when mental impressions are the pivotal issue in the litigation and the need for the material is compelling. In a bad faith insurance claim settlement case, the strategy, mental impressions, and opinion of the insurer’s agents concerning the handling of the claim were directly at issue. P established a compelling need for evidence in the insurer’s claim file regarding the insurer’s opinion of the viability and value of the claim. 
(1) First case: accident
(a) Insurance adjuster in anticipation of litigation gives an estimate of what P is likely to win in litigation at trial
(b) Adjuster writes that info in their report; insurance company refuses to settle for anything in that range
(2) Second litigation: bad faith insurance settlement
(a) Adjuster’s report: not discoverable in the car accident case b/c it was prepared for the purposes of accident litigation; however, it IS discoverable in the bad faith case b/c that was the question: whether the settlement was in good faith; will depend on what the adjuster estimated and wrote in his report 
Unit 9: Dispositions, Including Trial
I. Dispositions
A. Default Judgment: for failure to defend a case, or as a sanction
B. Voluntary Dismissal: usually by consent (settlement)
C. Involuntary Dismissal: for failure to pursue case, or as sanction, or failure to state claim, lack SMJ or PJ, improper venue, process, or service (R.12 defenses and objections)
D. Judgment on the Pleadings: for failure to state claim or defense; after pldgs are closed
E. Summary Judgment: considering matters outside of pleadings, no genuine dispute of material facts
F. Judgment as a Matter of Law (JMOL): based on evidence admitted at trial, no reasonable jury could find for non-movant (directed verdict/JNOV)
G. Jury Verdict or Judicial Findings of Fact & Conclusions of Law
II. Rule 12(b)(6): Motion to Dismiss for Failure to State a Claim:
A. Under Twiqbal standard, look to the pleadings to test claims for legal sufficiency and factual plausibility:
1. Assuming facts in complaint are true, do they plausibly add up to a legal claim?
a) If alleged violation of P’s constitutional rights, fails to state a legal claim
b) If admits all elements of assumption of risk, a complaint for negligence fails to state a claim b/c no legal basis for negligence claim if P assumed risk
c) If claim tort, need to allege facts plausibly supporting inferences
III. Summary Judgment
A. Amendment VII, U.S. Constitution
1. The 7th Amendment to the US Constitution codifies the right to a jury trial in certain civil cases and inhibits courts from overturning a jury’s findings of fact:
a) “In suits at common law, where the value in controversy shall exceed $20.00, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the US, than according to the rules of the common law.
B. Material fact: essential to elements of a claim; fact that would make a difference in the outcome
1. Parties seek summary judgment when there’s no dispute on the facts. The defendant will move for summary judgment on the P’s claim b/c burden of proof is on the plaintiff. D needs to show P cannot prove 1 element. P has to show they can demonstrate all elements and the D has no conflicting evidence. 
a) Ps can move for summary judgment when facing a counterclaim or affirmative defense - P is then in the same position as D. 
b) Move for summary judgment: negating element of claim OR to point to fact that party that bears burden of proof doesn’t have evidence on an element of the claim (Celotex)
c) P bears burden, which is notice of plausibility pleading (POE). P has to show more likely than not that each of the elements exist. D either negates an element of the claim or points to an absence of evidence in P’s claim. 
C. Scales of Summary Judgment
1. Any case: start out w/ complete uncertainty; all in equipoise. Then, evidence is admitted, which tends to show something did or didn’t happen.
2. Tipping towards P: meets civil standard
D. After moving party negates or points to absence of evidence, then the burden shifts to non moving party to show sufficient evidence to create genuine issue of material fact (they have sufficient evidence on that particular point to win w/ jury; reasonable jury could vote in their favor based on that evidence)
E. Rule 56: Summary Judgment
1. Motion for Summary Judgment or Partial Summary Judgment
a) A party may move for summary judgment, identifying each claim or defense - or the part of each claim or defense - on which summary judgment is sought.  The court shall grant summary judgment if the movant shows there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.  The court should state on record the reasons for granting or denying the motion.
2. Time to File a Motion
a) Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.
3. Procedures
a) Supporting Factual Positions: A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
(1) Citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
(2) Showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
b) Objection that a Fact is Not Supported by Admissible Evidence:
(1) A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.
c) Materials Not Cited: 
(1) The court need consider only the cited materials, but it may consider other materials in the record.
d) Affidavits or Declarations
(1) An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.
4. When Facts are Unavailable to the Nonmovant
a) If a non-movant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:
(1) Defer considering the motion or deny it;
(2) Allow time to obtain affidavits or declarations or to take discovery;
(3) Issue any other appropriate order.
5. Failing to Properly Support or Address a Fact
a) If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by R.56(c), the court may:
(1) Give an opportunity to properly support or address the fact
(2) Consider the fact undisputed for purposes of the motion;
(3) Grant summary judgment if the motion and supporting materials - including the facts considered undisputed - show that the movant is entitled to it; or
(4) Issue any other appropriate order.
6. Judgment Independent of the Motion
a) After giving notice and a reasonable time to respond, the court may:
(1) Grant summary judgment for a non-movant;
(2) Grant the motion on grounds not raised by a party; or
(3) Consider summary judgment on its own after identifying for the parties material facts that may not genuinely be in dispute.
7. Failing to Grant All the Requested Relief
a) If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact - including an item of damages or other relief - that is not genuinely in dispute and treating the fact as established in the case.
8. Affidavit or Declaration Submitted in Bad Faith
a) If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court - after notice and a reasonable time to respond - may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result.  An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions. 
9. Go beyond pleadings to assess whether have enough evidence to support facts
10. Standard: no genuine dispute of material fact & so movant is entitled to judgment as a matter of law
a) Material fact: essential to an element of claim or defense
b) Genuine dispute: actual (objective) and good faith (subjective) controversy; dispute reasonable jury could resolve in favor of non-movant
c) Court takes facts not genuinely disputed and applies law to them
11. Supporting material: depositions, interrogatory answers, admissions, & affidavits (can attach documents)
a) Affidavits: 

(1) Must be on personal knowledge and show competent to testify
(2) Must set out facts that would be admissible in evidence
(3) Can explain why need more time or discovery to get evidence
12. Burdens
a) What is the burden:
(1) What must go in the pleading: plausibility pldg (R.8) or heightened pldg standard (more specifics; R.9)
b) Who bears the burden:
(1) Who must put it in the pldg:
(a) P for claims and affirmative defenses to counterclaims
(b) D for counterclaims and affirmative defenses to claims
13. Burden of Production at SJ or JMOL Stage:
a) What evidence must be produced at this stage of litigation:
(1) Movant w/out burden proof must show non-movant cannot prove element of claim/defense, either:
(a) Through evidence negating an element OR
(b) By pointing to absence of record evidence
(2) Non-movant w/ burden of proof must show evidence from which a reasonable jury must find for it
b) Who must come forward at any given stage w/ evidence:
(1) At SJ stage: movant has first burden to make its showing
(2) Then, burden shifts to non-movant to produce its evidence
14. Burden of Proof:
a) What must be shown at trial: proof required to persuade factfinder of claim, damages, or defense (most civil cases, preponderance)
b) Who bears burden: usually follows burden of pleading
15. Civil or criminal case: no evidence: judgment for D
16. Ordinary civil case: preponderance of the evidence favors belief: judgment for P
17. Special civil cases such as defamation: evidence clearly & convincingly favors belief: judgment for P
18. Civil case: evidence in equipoise: judgment for D
19. Criminal case: evidence not beyond a reasonable doubt: not guilty verdict
20. Criminal case: evidence beyond a reasonable doubt: guilty verdict
F. Cases
1. Celotex Corp v. Catrett
a) Respondent alleges her husband’s death resulted from his exposure to products containing asbestos manufactured or distributed by 15 named corporations. Petitioner moved for summary judgment, claiming Respondent failed to prove proximate cause; Respondent presented evidence that indicated a factual dispute re decedent’s exposure to asbestos products. 
b) The District Court granted Petitioner’s motion for summary judgment because there was no showing the plaintiff was exposed to D’s product. Respondent appealed. 
c) The Court of Appeals reversed and applied Rule 56 in denying petitioner’s motion for summary judgment because petitioner did not adduce any evidence, in the form of affidavits or otherwise, to support its motion. 
d) The Supreme Court reversed and granted petitioner’s motion for summary judgment (affidavits not required); Court states the Court of Appeals’ decision is inconsistent with the standard for summary judgment set forth by Rule 56 because SCOTUS finds no express or implied requirement in Rule 56 that the moving party must support its motion with affidavits or other similar materials negating the opponent’s claim. Regardless of whether the moving party accompanies its summary judgment motion with affidavits, the motion may, and should, be granted so long as whatever is before the district court demonstrates that the standard for the entry of summary judgment as set forth in Rule 56 is satisfied. 
e) Court of Appeals on remand: cumulatively, the record contained sufficient evidence to create a genuine issue of material fact regarding decedent’s exposure to the asbestos product. Petitioner was not entitled to summary judgment as a matter of law: the cumulative effect of Respondent’s evidence was sufficient to defeat the summary judgment motion. It was error to grant summary judgment. 
(1) Movant need not show absence dispute, but must “support” motion by:
(a) Pointing to absence of support for non-movant or
(b) Pointing to evidence negating an element of non-movant’s case
(2) Non-movant then bears the burden of showing evidence from which reasonable jury could find for it
(3) Burden of Pleading: concerns what a party must put in his/her pleading when a legal proceeding is first instituted. P bears burden: notice of plausibility pleading
(4) Burden of Production: a party’s obligation to come forward with sufficient evidence to support a particular proposition of fact (establishing prima facie case); what you have to produce in order to survive a summary judgment motion - get to trial or get case to jury; burden of production on moving party is just to negate element of P’s case or show the element is one the P lacks evidence on. Burden shifts to P to show they have evidence to rebut the first claim or evidence to demonstrate that element themselves. 
(5) Burden of Proof: duty of a party in a trial to produce evidence that will prove the claims they have made against the other party; what you have to demonstrate at trial beyond a reasonable doubt or in civil cases, preponderance of the evidence
f) Dispute in Celotex: how much the D needed to do to move for summary judgment - what their burden of production was at the summary judgment stage
(1) Courts began expanding the use of summary judgment; at first, used only where a D could affirmatively negate an element of the P’s claim
(2) Now: Ds prove something else happened instead; that was sufficient. In Celotex, court lowered the bar for a movant - movant can now move forward if the movant not only negates an element of the claim but also shows the P does not have enough evidence on a particular element
(3) Celotex not negating an element; saying P couldn’t prove it was their asbestos
(4) Lowered bar for D to move for summary judgment
(5) Court lowered the bar for a movant - movant can now move forward if the movant not only negates an element of the claim but also shows the P does not have enough evidence on a particular element. Celotex was not negating an element, but was saying P couldn’t prove it was their asbestos (i.e., P didn’t have enough evidence to prove this)
2. Liberty Lobby (libel suit - clear and convincing requirement; raised the bar for summary judgment)
a) The Court adds the clear and convincing evidence requirement to the summary judgment motion for a libel suit. The Court determines that the determination of whether a given factual dispute requires submission to a jury must be guided by the substantive evidentiary standards that apply to the case. The standard that applied to this case was the clear and convincing evidence standard. There must be a genuine dispute of material facts.
(1) Non-movant’s burden assessed w/ reference to burden proof at trial
(2) Non-movant with burden of proof at trial must do more than undermine. Credibility of movant’s defenses must affirmatively support the claim.
(3) SJ mirrors JMOL so mere “scintilla” of evidence will not defeat motion; rather, need clear and convincing evidence
(4) Weighing evidence, assessing credibility, and drawing inferences from evidence must be left for factfinder
(5) On SJ, all “reasonable” inferences must be drawn in favor of non-movant. Difficulty lies in deciding what facts are not genuinely disputed, what factual inferences in favor of non-movant are reasonable. 
b) Defamation: requires clear and convincing evidence standard to demonstrate the claim: has to show reasonable jury could find, by clear and convincing evidence, that the defamation occurred
c) 50 & 56: timing issue; same standard in both instances - courts should be doing the same thing
d) Scintilla of evidence: not enough to survive a motion for summary judgment
e) Brennan’s critique: court is taking over the jury’s role; the jury is supposed to weigh the evidence and decide credibility issues; incursion on the 7th amendment when you’re not supposed to weigh anything at the summary judgment stage. Court just supposed to see how something could be interpreted
f) Rehnquist: court announcing a new legal rule that’s impossible to apply; can’t tell from the whole record whether it’s enough for the jury to infer by a preponderance of the evidence - not possible w/out making your own judgments about the evidence
3. Scott v. Harris
a) Background: qualified immunity: government employee cannot be personally liable for violating the constitution unless it was clearly established at that time that what they were doing violated the constitution
b) Issue: Whether a law enforcement official can, consistent with the 4th Amendment, attempt to stop a fleeing motorist from continuing his public-endangering flight by ramming the motorist’s car from behind. 
c) Facts: P was speeding. A police officer began flashing his lights, indicating Respondent should pull over. Respondent sped away, engaging in a high speed chase. Scott eventually took over as the lead pursuit vehicle and tried to get the car to spin to a stop. Scott pushed his rear bumper into Harris’s vehicle, causing Respondent to lose control of the vehicle which crashed. Respondent became a quadriplegic as a result of the accident.
d) Summary judgment motion made by Scott: Harris could not produce sufficient evidence to show Scott’s actions were unreasonable (reasonableness is constitutional standard for seizure)
e) Respondent filed suit, alleging excessive force and an unreasonable seizure under the 4th Amendment. Scott filed a motion in response based on qualified immunity. 
f) Disposition: SCOTUS reverses: grants Petitioner’s motion for summary judgment based on qualified immunity. 
g) Reasoning: Facts must be construed in a light most favorable to Respondent; however, the videotape evidence contradicts Respondent’s version of the facts. Rule 56 requires that there is no genuine issue of material fact. Scott did not violate the 4th Amendment.
h) Court just looks at the video: no reasonable jury, after seeing this tape, could say the officer acted unreasonably. Doesn’t matter what the rest of the evidence is. 
(1) Court doesn’t weigh the evidence; says the video is the only reasonable inference
i) Dissent: other judges in lower courts came up w/ different inferences; cites to P’s evidence about officer not following proper procedures
4. Tolan v. Cotton
a) A police officer shot Tolan, a 23 year old unarmed black man. The police officer believed Tolan had stolen a car. The trial court granted D’s motion for summary judgment. The 5th Circuit affirmed. The Supreme Court unanimously reversed the grant of summary judgment, emphasizing that the Fifth Circuit had adopted D’s view of the facts, not Tolan’s. The appellate court improperly weighed Cotton’s view of the evidence. 
b) Officers don’t always win; 5th Circuit went even further
c) 5th Circuit: only adopted Cotton’s view of the facts, not Tolan’s → court did not at all do what they were supposed to do; said the facts could only be viewed one way
d) Court reversed; case went to trial and the parties settled 
IV. Civil Jury Right; Right to Jury Trial
A. Overview:
1. Jury trial
a) Safe conclusions (socially speaking). If a judge makes the decision, it’s viewed as being less valid/fair. Fairer to have group of jurors; not focusing on 1 person; legitimizing function 
2. Bench trial (judge)
3. Right to Jury Trial
a) 7th Amendment: suits @ common law; value in controversy exceeds $20; right to jury trial shall be preserved. Not incorporated in 14th amendment to apply to the states
b) Amendments 1-10: restrain federal government 
c) Constitutional limitations to a jury trial: preserving a floor (just like due process; R.4 gives you more than the Mullane test)
d) Joinder hypo: asked who gets a jury trial; how to approach: divide it into little pieces: form of relief by form of relief to decide whether the jury decides that question 
e) Rule 65: injunctive relief; does not give right to a jury trial. No right to jury for injunctive relief
f) If P sues D for damages AND injunctive relief, P has right to jury trial for damages, but NOT for injunctive relief
g) Distinguishing legal from equitable actions:
(1) First thing to ask: If cause of action existed pre-7th amendment: do w/e they did then; write a sentence: “Do whatever they did then”
(a) Curtis v. Loether: analogize new statute. Formal relief
(2) Breach of K suit: request by P is for specific performance. Judge decides whether specific performance will be ordered
(3) Breach of K; P wants reformation of K b/c of mistake in drafting: Judge decides b/c jury will never be asked to rewrite a K
(4) Suit for damages for private nuisances & to enjoin neighbor from allowing nuisance to continue: 
(a) Enjoining is injunctive (judge)
(b) Damages (jury)
(5) K claim for expectation damages (jury); don’t have to have a jury; just have a right to one. P can waive that right by forgetting to ask for a jury trial
h) Rule 38: right to a jury trial under a statute. No constitutional right to a bench trial.
4. Mechanics:
a) Any party can demand a jury trial. Jury could be advisory, or court could say the case should be sent to a jury
b) If party wants to w/draw demand, have to get everyone else’s consent
c) How to ask: can put request in a pleading or w/in 14 days of last pldg directed to issue if didn’t get it in pldg
d) Selection of jurors: questionnaires sent; at court: voir dire: questions to ascertain whether there’s anyone for physical/personal reasons cannot serve impartially. Don’t want jurors who know anyone in the case
e) Unlimited challenges for cause: any juror you can convince the court is unfit, can ask to be struck for cause. Sometimes, that’s a lot of people. If client feels uncomfortable about a juror/can’t exercise peremptories on race/sex
f) Jury instructions must be given to counsel before closing argument: so it can be explained to jurors to know what it was the judge would say to the jury
g) Objecting to jury instructions: happens before case goes to jury so court can fix any mistakes before deliberations 
B. Rule 38: Right to a Jury Trial; Demand
1. Rules 38(a to d)
a) Rule 38: Right to a Jury Trial; Demand
(1) (a) Right Preserved. The right of trial by jury as declared by the Seventh Amendment to the Constitution—or as provided by a federal statute—is preserved to the parties inviolate.
(2) (b) Demand. On any issue triable of right by a jury, a party may demand a jury trial by:
(a) (1) serving the other parties with a written demand—which may be included in a pleading—no later than 14 days after the last pleading directed to the issue is served; and
(b) (2) filing the demand in accordance with Rule 5(d).
(3) (c) Specifying Issues. In its demand, a party may specify the issues that it wishes to have tried by a jury; otherwise, it is considered to have demanded a jury trial on all the issues so triable. If the party has demanded a jury trial on only some issues, any other party may—within 14 days after being served with the demand or within a shorter time ordered by the court—serve a demand for a jury trial on any other or all factual issues triable by jury.
(4) (d) Waiver; Withdrawal. A party waives a jury trial unless its demand is properly served and filed. A proper demand may be withdrawn only if the parties consent.
C. Rule 39: Trial by Jury or by the Court
1. Rule 39: Trial by Jury or by the Court
a) (a) When a Demand Is Made. When a jury trial has been demanded under Rule 38, the action must be designated on the docket as a jury action. The trial on all issues so demanded must be by jury unless:
(1) (1) the parties or their attorneys file a stipulation to a nonjury trial or so stipulate on the record; or
(2) (2) the court, on motion or on its own, finds that on some or all of those issues there is no federal right to a jury trial.
b) (b) When No Demand Is Made. Issues on which a jury trial is not properly demanded are to be tried by the court. But the court may, on motion, order a jury trial on any issue for which a jury might have been demanded.
c) (c) Advisory Jury; Jury Trial by Consent. In an action not triable of right by a jury, the court, on motion or on its own:
(1) (1) may try any issue with an advisory jury; or
(2) (2) may, with the parties’ consent, try any issue by a jury whose verdict has the same effect as if a jury trial had been a matter of right, unless the action is against the United States and a federal statute provides for a nonjury trial.
D. Rule 47: Selecting Jurors
1. (a) Examining Jurors. The court may permit the parties or their attorneys to examine prospective jurors or may itself do so. If the court examines the jurors, it must permit the parties or their attorneys to make any further inquiry it considers proper, or must itself ask any of their additional questions it considers proper.
2. (b) Peremptory Challenges. The court must allow the number of peremptory challenges provided by 28 U.S.C. §1870.
3. (c) Excusing a Juror. During trial or deliberation, the court may excuse a juror for good cause.
E. Rule 48: Number of Jurors; Verdict; Polling
1. (a) Number of Jurors. A jury must begin with at least 6 and no more than 12 members, and each juror must participate in the verdict unless excused under Rule 47(c).
2. (b) Verdict. Unless the parties stipulate otherwise, the verdict must be unanimous and must be returned by a jury of at least 6 members.
3. (c) Polling. After a verdict is returned but before the jury is discharged, the court must on a party's request, or may on its own, poll the jurors individually. If the poll reveals a lack of unanimity or lack of assent by the number of jurors that the parties stipulated to, the court may direct the jury to deliberate further or may order a new trial.
F. Amendment VII, U.S. Constitution (right to jury trial)
1. In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.
a) When does 7th Amendment Civil Jury Right Apply in Federal Court?
(1) Even if no constitutional right, Congress can give statutory right to jury trial
(2) Decide by issue, not by case (some issues & relief go to jury, some to judge)
(3) Test for whether Constitutional right to a jury:
(a) If cause of action existed prior to 1791, do what they did then
(b) If cause of action did not exist prior to 1791, decide by reference to type of relief sought:
(i) Compensatory and punitive damages decided by jury
(ii) Injunctive relief, restitution, and reformation are decided by judge
G. Mechanics of Civil Jury in Federal Court
1. Demand: 
a) Must be in a pleading or w/in 14 days of last pleading directed to issue
b) Cannot withdraw demand without consent of other parties
2. Selection
a) Questionnaire followed by voir dire performed by Court and/or counsel
b) Unlimited challenges for cause; at least 3 peremptories per side by statute
c) In assembling pool & exercising challenges, race or sex discrimination is unconstitutional
3. Instructions
a) Must be given to counsel prior to closing argument
b) Must object so Court has opportunity to cure before case goes to jury
4. Verdict
a) Minimum of 6 jurors is waivable Constitutional Due Process requirement
b) Federal rules permit 6-12 with no alternates (so start w/ more than 6)
c) Federal rules require unanimity, unless parties consent to non-unanimous
H. Trial
1. Jury Selection: impanel the jury panel (jurors + alternates in state court)
2. Opening Statements: P → D (tell client’s story, previewing evidence, not law)
3. P’s Case in Chief: witnesses: direct → cross → redirect → recross, etc
a) Exhibits: lay foundation → move to admit → publish to jury
4. JMOL Motion (usually by D)
5. D’s Case: JMOL motion possible, but rare
6. P’s Rebuttal: D’s Rebuttal, etc. → close of evidence
7. JMOL motion by either or both sides as to any claim or affirmative defense
8. Closing Arguments: P → D (P “closing close”)
a) Recap evidence as argue, tell jury exactly what want them to do, w/ reference to instructions & verdict sheet
9. Jury Instructions → Deliberations
10. Verdict → in federal court, must be unanimous → entry of judgment
11. Renewed JMOL motion: (only if made prior JMOL motion)
12. JMOL Motion: at trial after party fully heard on issue, before case is sent to jury; cannot rely on evidence anticipate opponent will put on
13. Renewed JMOL Motion: after jury verdict, must have filed earlier JMOL motion (“deferred” decision on motion to avoid violation of 7th amendment)
a) JMOL motion at close P’s case in chief tests whether P met burden of producing sufficient evidence for reasonable jury to find for P on each element of P’s claim
b) JMOL motion at close D’s case in chief tests same for affirmative defenses
c) JMOL motion at close of evidence and renewed JMOL motion: taking all reasonable inferences from evidence at trial in favor of non-movant, no reasonable juror could find for non-movant
14. Standard for JMOL is the same as for SJ, but there may be fewer reasonable inferences that can be drawn from live testimony than could have been drawn from the same testimony in writing 
I. Curtis v. Loether (right to a jury trial)
1. The issue was whether the Civil Rights Act or the 7th Amendment required a jury trial upon demand. Petitioner, a black woman, alleged Respondents, who are white, refused to rent an apartment to her because of her race. Respondents made a timely demand for jury trial in their answer. The district court denied the jury request. The Court of Appeals reversed on the jury trial issue. SCOTUS affirmed. The 7th Amendment entitles either party to demand a jury trial in an action for damages in the federal courts and is applicable to causes of action based on statutes if the statute creates legal rights and remedies enforceable in an action for damages in the ordinary courts of law. A damages action is an action to enforce legal rights within the meaning of the 7th amendment decisions (damage action under the statute sounded basically in tort). 
2. At time, not illegal to discriminate against jurors on basis of race (not illegal until 1986)
3. Juries do not enter injunctive relief - weren’t seeking jury trial on that issue
4. SCOTUS: asking for ordinary damages - jury should decide 
5. 7th Amendment: constitutional rule. Congress could give statutory right to a jury trial even if 7th amendment wouldn’t, but can’t prevent jury where 7th amendment permits you to have one
6. Congress could have said only injunctive relief/restitutionary relief. Could not have provided for actual/punitive damages. 
V. Jury Instructions
A. Rule 51: Instructions to the Jury; Objections; Preserving a Claim of Error
1. Rule 51: Instructions to the Jury; Objections; Preserving a Claim of Error
a) (a) Requests.
(1) (1) Before or at the Close of the Evidence. At the close of the evidence or at any earlier reasonable time that the court orders, a party may file and furnish to every other party written requests for the jury instructions it wants the court to give.
(2) (2) After the Close of the Evidence. After the close of the evidence, a party may:
(a) (A) file requests for instructions on issues that could not reasonably have been anticipated by an earlier time that the court set for requests; and
(b) (B) with the court's permission, file untimely requests for instructions on any issue.
b) (b) Instructions. The court:
(1) (1) must inform the parties of its proposed instructions and proposed action on the requests before instructing the jury and before final jury arguments;
(2) (2) must give the parties an opportunity to object on the record and out of the jury's hearing before the instructions and arguments are delivered; and
(3) (3) may instruct the jury at any time before the jury is discharged.
c) (c) Objections.
(1) (1) How to Make. A party who objects to an instruction or the failure to give an instruction must do so on the record, stating distinctly the matter objected to and the grounds for the objection.
(2) (2) When to Make. An objection is timely if:
(a) (A) a party objects at the opportunity provided under Rule 51(b)(2); or
(b) (B) a party was not informed of an instruction or action on a request before that opportunity to object, and the party objects promptly after learning that the instruction or request will be, or has been, given or refused.
d) (d) Assigning Error; Plain Error.
(1) (1) Assigning Error. A party may assign as error:
(a) (A) an error in an instruction actually given, if that party properly objected; or
(b) (B) a failure to give an instruction, if that party properly requested it and—unless the court rejected the request in a definitive ruling on the record—also properly objected.
(2) (2) Plain Error. A court may consider a plain error in the instructions that has not been preserved as required by Rule 51(d)(1) if the error affects substantial rights.
VI. Bench Trial
A. Rule 52(a)(1, 2, and 3): Findings and Conclusions by the Court; Judgment on Partial Findings
1. (a) Findings and Conclusions.
a) (1) In General. In an action tried on the facts without a jury or with an advisory jury, the court must find the facts specially and state its conclusions of law separately. The findings and conclusions may be stated on the record after the close of the evidence or may appear in an opinion or a memorandum of decision filed by the court. Judgment must be entered under Rule 58
b) 
(2) For an Interlocutory Injunction. In granting or refusing an interlocutory injunction, the court must similarly state the findings and conclusions that support its action.
c) (3) For a Motion. The court is not required to state findings or conclusions when ruling on a motion under Rule 12 or 56 or, unless these rules provide otherwise, on any other motion.
2. Judicial Findings & Conclusions: After bench trial, judge must write up findings of fact & conclusions of law
VII. JMOL & Renewed JMOL
A. Overview
1. Trial
a) Parties have been fully heard - can move for JMOL at this point
b) One party will make the motion; court will ask if 1 party wants to make the motion. Jury is sent back to the jury room b/c don’t want them to be influenced by counsel’s arguments
c) Motion can be renewed if it was denied after motion was made earlier
d) 1st juncture by which party moves for JMOL: after the P has put on the P’s case/put in their witnesses/evidence (witnesses, direct/cross examination, recross, exhibits)
e) If you represent the P, lawyer has to make sure there’s sufficient evidence so that P will survive the JMOL motion (sufficient evidence to meet P’s burden of production)
(1) Asking if a reasonable jury could find for P; has P met burden of production? Court is to take all reasonable inferences in favor of the P. sometimes, P has to call D as a witness (P has to get it all in there, can’t wait until later)
f) Often, after drawing documents, there are fewer reasonable inferences b/c it comes clearer what the witnesses mean
g) If P meets burden of production and D puts on no case: P doesn’t automatically win b/c finding at JMOL stage: reasonable jury COULD find in favor of P, not MUST
h) Test at close of evidence: taking all reasonable inferences in favor of non-movant: P could be moving on a counterclaim or on one of D’s affirmative defenses. Court may also credit evidence/testimony from disinterested witnesses or credible evidence that was not admitted (not impeached/contradicted - nothing for the jury to use to find in the other direction/no dispute)
i) 2 takeaways:
(1) Inferences not reasonable when evidence is clearer and know what the parties mean
(2) Evidence needs to be admitted for court to consider it; court can only consider what’s actually been admitted. Need to get the witness to testify in court in order to use their testimony
j) Standard: substantial evidence standard: non-moving party needs to produce substantial evidence in order for the case to go to the jury; more like sufficient evidence for jury to find in favor of the non-movant
(1) Is there enough on each element of the claim/defense for the jury to find in the non-moving party’s favor? Jury weighs the evidence on each side. 
(2) Court only decides whether there’s enough not to weigh competing inferences. If can weigh, goes to jury.
2. Renewing JMOL
a) Required that you file one earlier in order to file one later 
(1) Court is reconsidering their prior opinion
(2) Practical efficiency reason: if thought JMOL should be entered in favor of D, might still deny it, send it to jury, & consider renewed motion b/c if jury comes to verdict in favor of D, that is stronger on appeal than the judge’s decision. Jury is given more deference on findings of fact than judge is given on decisions of law
(3) Even if jury comes back for verdict on P, there’s still efficiency to be gained b/c if it’s reversed, can reinstate the jury verdict. Unusual for JMOL motion to be granted early on. 
b) Have to make JMOL motion at close of evidence if want to renew it later on if unhappy w/ verdict
3. Purpose of JMOL
a) To prevent a judgment from being entered w/out sufficient evidence; preserve due process for the moving party. Due process is a fair right to an opportunity to be heard by fair & impartial decisionmaker. If there’s insufficient evidence to bridge gap, jury must be relying on its own prejudices that don’t have anything to do w/ the claim. Violates due process to make a decision based on preexisting prejudice.
b) Don’t have to exhaust all possibilities; just produce enough evidence such that a reasonable jury could infer (will depend on the stakes of the case - for slip & fall case, don’t need to prove every fact)
c) Ultimate decision: whether the judge or jury should make the call of the case. 
B. Rule 50: Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling
1. (a) Judgment as a Matter of Law.
a) (1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:
(1) (A) resolve the issue against the party; and
(2) (B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.
b) (2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.
2. (b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:
a) (1) allow judgment on the verdict, if the jury returned a verdict;
b) (2) order a new trial; or
c) (3) direct the entry of judgment as a matter of law.
3. (c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial.
a) (1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.
b) (2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.
4. (d) Time for a Losing Party's New-Trial Motion. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.
5. (e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.
C. Galloway v. US (war risk insurance policy; lack of sufficient evidence → no guarantee to another trial)
1. P brought action to recover benefits for a total disability alleged to have occurred during his military service in France. P alleged the US wrongfully denied him benefits under a war risk insurance policy issued by the US, which covered any total and permanent disability suffered by P prior to 5/31/19. Petitioner claimed that he was now totally and permanently disabled by reason of insanity brought about by the strain of active service abroad. Petitioner alleged that his insanity had existed before May 31, 1919, the day on which his yearly renewable term insurance policy lapsed for nonpayment of the premium. The Petitioner’s burden was to demonstrate by more than speculative inference that this condition began on or before May 31, 1919 and continuously existed or progressed until 1930. 
2. The disagreement between the parties is as to whether Mr. Galloway became totally and permanently disabled prior to the date upon which his war risk insurance policy lapsed, May 31, 1919. If he was still able to work afterwards, he was not totally and permanently disabled. 
3. The district court granted the motion of the US for a directed verdict and the court of appeals affirmed. 
4. SCOTUS affirmed: P did not produce sufficient evidence; directed verdict for D. The issue was whether the directed verdict violated the 7th amendment. This objection was untenable: the Amendment was designed to preserve the basic institution of jury trial in only its most fundamental elements, not the great mass of procedural forms and details, varying widely among CL jurisdictions. The Amendment does not guarantee another trial whenever challenge to the sufficiency of evidence is sustained. Directed verdicts do not deprive Ps of their right to a jury trial. Mere speculation is not allowed to do duty for probative facts. SCOTUS affirmed: the testimony was vague and failed to supply essential elements, so no guaranteed jury trial. 
5. History and precedent support the conclusion that the Seventh Amendment of the Constitution was designed to preserve a jury trial in instances of the most fundamental elements. Here, speculation could not substitute for probative facts. It was the Petitioner’s burden to show by nature of the claim that he suffered from continuing and total disability for nearly twenty years. His inability to show the continuing disability, as per the statute, left his claim vague and incomplete and therefore, properly subjected to a directed verdict. 
a) Rule of Law: Directed verdicts do not deprive litigants of their Seventh Amendment constitutional right to a jury trial.
6. Majority: P has not met burden of production
7. Problem w/ evidence: lack of consistency; gap in evidence (time/space gap): almost no evidence for 8 years
8. Court takes all credible inferences in favor of non-movant; inferences here were insufficient
9. Inference: capable of bridging gaps, but not in circumstances as wide as those in this case (p. 817). P had the burden to show continuous disability. Would substitute speculation for proof
10. If it was difficult to get evidence for this time period, then the court may have looked at it differently. Given the stakes of the case & facts, it didn’t make sense that P didn’t produce any evidence for this time period
11. Large case; expect the P to bridge the gap - how much to bridge? Unclear on how much would’ve been enough
12. Conflict b/w 5th and 7th amendments. Concept: look at gap and determine whether a reasonable jury can bridge the gap/make a reasonable inference, or if they will be speculating. Practical matter re whether evidence can be produced to fill that gap; or, is producing evidence a waste of time given the stakes of the case?
D. Reid: Respondent’s cow was killed when it escaped onto a railroad track and was hit by one of Appellant’s trains. There were 2 sources of evidence; one was in favor of D and the other was not (how the cow entered the property). The P failed to show by POE that the cow entered the property through a broken gate; since P did not meet his burden, his claim fails. 
1. Evidence: cow went in 1 of 2 ways; both were reasonable inferences. No way to know how it got there. Judgment call has to be in favor of D. 
2. Because there was no reasonable jury who could choose, there was equipoise and P did not meet burden of showing the evidence tipped slightly in their favor
E. Reeves v. Sanderson Plumbing Products, Inc. (age discrimination)
1. Issue: the kind and amount of evidence necessary to sustain a jury’s verdict that an employer unlawfully discriminated on the basis of age (the plaintiff’s case consisted exclusively of a prima facie case of discrimination and sufficient evidence for the trier of fact to disbelieve the D’s legitimate, non-discriminatory explanation for its action). Petitioner worked for a company; the supervisor informed the director that “production was down” because employees were often absent. P misrepresented the hours at work on his timesheets. P was subsequently fired.
2. P filed suit, claiming he had been fired because of his age and produced evidence of accurate timesheets (showed the employer’s allegations were false). The District Court found Respondent’s termination had been willful and awarded damages to P. The Court of Appeals reversed, holding P had not produced sufficient evidence to sustain the jury’s finding of unlawful discrimination. 
3. SCOTUS reverses Court of Appeals: in appropriate circumstances, the trier of fact can reasonably infer from the falsity of the explanation that the employer is dissembling to cover up a discriminatory purpose. A plaintiff’s prima facie case, combined with sufficient evidence to find the employer’s asserted justification is false, may permit the trier of fact to conclude the employer unlawfully discriminated. Because a prima facie case and sufficient evidence to reject the employer’s explanation may permit a finding of liability, the Court of Appeals erred in its premise that a P must always introduce additional, independent evidence of discrimination.
4. Gap: determining the true motivation of the decisionmakers 
5. Gap b/w decision makers’ hearts & minds
6. Jury could infer: circumstantial evidence that the lower court had disregarded
7. P had made prima facie case: P replaced w/ younger employees; burden shifts to D to present non-discrim reason. P could show D’s reasons were pretextual. SCOTUS: the pretextual nature of the employer’s reasons could be evidence that D was lying. If D was lying, he was trying to cover something up. Jury was permitted to make the inference that age was a motivating factor; jury was also permitted to not make that inference
UNIT 10: APPEALS & PRECLUSIONS (RES JUDICATA)
I. Standards of Review
A. Plenary or “de novo”
1. Meaning: no deference, starting anew
2. Applies when: legal issues: reviewing court is in same position as trial court
3. Examples: whether x is plausible; R. 56 and 50 motions; Erie; preclusion
B. Abuse of discretion
1. Meaning: defer to decisions w/in bounds of trial court’s discretion
2. Applies when: case management issues; applications of law to fact such as evidentiary issues
3. Examples: R.11 sanctions; R.15 prejudice determination; venue transfers; evidentiary rulings; R. 59 new trial motions
C. Clear error
1. Meaning: very deferential, only if definite & firm conviction that trial court erred
2. Applies when: issues of fact: trial court observes witness demeanor, etc. & appellate court does not
3. Examples: facts
D. Plain error
1. Meaning: only if manifest miscarriage of justice
2. Applies when & Examples: when no objection, motion, or opposition to motion was raised in trial court
II. Appeal
A. Rules
a) Rule 61: Harmless Error
(1) Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party's substantial rights.  
b) 28 USC §§ 1291: Final Decisions of District Courts
(1) The courts of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdiction of appeals from all final decisions of the district courts of the United States, the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, except where a direct review may be had in the Supreme Court. The jurisdiction of the United States Court of Appeals for the Federal Circuit shall be limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this title.
c) 28 USC 1292: Interlocutory Decisions
(1) (a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of appeals from:
(a) (1) Interlocutory orders of the district courts of the United States, the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the judges thereof, granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where a direct review may be had in the Supreme Court;
(b) (2) Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take steps to accomplish the purposes thereof, such as directing sales or other disposals of property;
(c) (3) Interlocutory decrees of such district courts or the judges thereof determining the rights and liabilities of the parties to admiralty cases in which appeals from final decrees are allowed.
(2) (b) When a district judge, in making in a civil action an order not otherwise appealable under this section, shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation, he shall so state in writing in such order. The Court of Appeals which would have jurisdiction of an appeal of such action may thereupon, in its discretion, permit an appeal to be taken from such order, if application is made to it within ten days after the entry of the order: Provided, however, That application for an appeal hereunder shall not stay proceedings in the district court unless the district judge or the Court of Appeals or a judge thereof shall so order.
(3) (c) The United StatesCourt of Appeals for the Federal Circuit shall have exclusive jurisdiction—
(a) (1) of an appeal from an interlocutory order or decree described in subsection (a) or (b) of this section in any case over which the court would have jurisdiction of an appeal under section 1295 of this title; and
(b) (2) of an appeal from a judgment in a civil action for patent infringement which would otherwise be appealable to the United StatesCourt of Appeals for the Federal Circuit and is final except for an accounting.
(4) (d)
(a) (1) When the chief judge of the Court of International Trade issues an order under the provisions of section 256(b) of this title, or when any judge of the Court of International Trade, in issuing any other interlocutory order, includes in the order a statement that a controlling question of law is involved with respect to which there is a substantial ground for difference of opinion and that an immediate appeal from that order may materially advance the ultimate termination of the litigation, the United States Court of Appeals for the Federal Circuit may, in its discretion, permit an appeal to be taken from such order, if application is made to that Court within ten days after the entry of such order.
(b) (2) When the chief judge of the United States Court of Federal Claims issues an order under section 798(b) of this title, or when any judge of the United States Court of Federal Claims, in issuing an interlocutory order, includes in the order a statement that a controlling question of law is involved with respect to which there is a substantial ground for difference of opinion and that an immediate appeal from that order may materially advance the ultimate termination of the litigation, the United States Court of Appeals for the Federal Circuit may, in its discretion, permit an appeal to be taken from such order, if application is made to that Court within ten days after the entry of such order.
(c) (3) Neither the application for nor the granting of an appeal under this subsection shall stay proceedings in the Court of International Trade or in the Court of Federal Claims, as the case may be, unless a stay is ordered by a judge of the Court of International Trade or of the Courtof Federal Claims or by the United States Court of Appeals for the Federal Circuit or a judge of that court.
(d) (4)
(i) (A) The United StatesCourt of Appeals for the Federal Circuit shall have exclusive jurisdiction of an appeal from an interlocutory order of a district court of the United States, the District Court of Guam, the District Court of the Virgin Islands, or the District Court for the Northern Mariana Islands, granting or denying, in whole or in part, a motion to transfer an action to the United States Court of Federal Claims under section 1631 of this title.
(ii) (B) When a motion to transfer an action to the Court of Federal Claims is filed in a district court, no further proceedings shall be taken in the district court until 60 days after the court has ruled upon the motion. If an appeal is taken from the district court’s grant or denial of the motion, proceedings shall be further stayed until the appeal has been decided by the Court of Appeals for the Federal Circuit. The stay of proceedings in the district court shall not bar the granting of preliminary or injunctive relief, where appropriate and where expedition is reasonably necessary. However, during the period in which proceedings are stayed as provided in this subparagraph, no transfer to the Court of Federal Claims pursuant to the motion shall be carried out.
(5) (e) The Supreme Court may prescribe rules, in accordance with section 2072 of this title, to provide for an appeal of an interlocutory decision to the courts of appeals that is not otherwise provided for under subsection (a), (b), (c), or (d).
d) 28 USC 2106: Determination
(1) The Supreme Court or any other court of appellate jurisdiction may affirm, modify, vacate, set aside or reverse any judgment, decree, or order of a court lawfully brought before it for review, and may remand the cause and direct the entry of such appropriate judgment, decree, or order, or require such further proceedings to be had as may be just under the circumstances.
e) 28 USC 2107: Time for Appeal to Court of Appeals
(1) (a) Except as otherwise provided in this section, no appeal shall bring any judgment, order or decree in an action, suit or proceeding of a civil nature before a court of appeals for review unless notice of appeal is filed, within thirty days after the entry of such judgment, order or decree.
(2) (b) In any such action, suit, or proceeding, the time as to all parties shall be 60 days from such entry if one of the parties is—
(a) (1) the United States;
(b) (2) a United Statesagency;
(c) (3) a United States officer or employee sued in an official capacity; or
(d) (4) a current or former United States officer or employee sued in an individual capacity for an act or omission occurring in connection with duties performed on behalf of the United States, including all instances in which the United States represents that officer or employee when the judgment, order, or decree is entered or files the appeal for that officer or employee.
(3) (c)The district court may, upon motion filed not later than 30 days after the expiration of the time otherwise set for bringing appeal, extend the time for appeal upon a showing of excusable neglect or good cause. In addition, if the district court finds—
(a) (1) that a party entitled to notice of the entry of a judgment or order did not receive such notice from the clerk or any party within 21 days of its entry, and
(b) (2) that no party would be prejudiced,
(i) the district court may, upon motion filed within 180 days after entry of the judgment or order or within 14 days after receipt of such notice, whichever is earlier, reopen the time for appeal for a period of 14 days from the date of entry of the order reopening the time for appeal.
(4) (d) This section shall not apply to bankruptcy matters or other proceedings under Title 11.
f) 28 USC 2111: Harmless Error
(1) On the hearing of any appeal or writ of certiorari in any case, the court shall give judgment after an examination of the record without regard to errors or defects which do not affect the substantial rights of the parties.
III. Claim Preclusion (Res judicata)
A. Overview
1. P has right to be heard once: correctness of decision vs. need for repose (finality & certainty) & cost of litigation to litigants, courts & public
2. Must be raised as an affirmative defense in original OR amended pldg
3. Offensive preclusion: using issue preclusion to advance a claim
4. Defense preclusion: using claim or issue preclusion to defeat a claim
5. Do not confuse preclusion with:
a) Stare decisis: prior holdings should be followed when same legal issue arises, unless clear social need to change legal rule/times have changed
b) Law of the case: issue finally decided will not be redecided at later stage of same case (unless lower court was reversed on that issue)
c) Double jeopardy: one sovereign cannot try someone twice for the same crime
6. Rule preclusion = compulsory counterclaim rule:
a) Party w/ counterclaim meeting requirements of Rule 13a (existed at time of service responsive pldg, same transaction or occurrence, etc.) is precluded by a valid final judgment from asserting the claim in other litigation
7. Claim preclusion = res judicata
a) A valid final judgment on the merits precludes further litigation b/w the same parties or their privies of claims arising from the same or a connected series of transactions or occurrence, when those claims could have been asserted in prior suit
8. Issue preclusion = collateral estoppel
a) Any valid final judgment in which a party has sufficient motive & opportunity to litigate an issue precludes relitigation by that party or its privies of the same issue if the issue was actually litigated and necessary to prior judgment
B. Claim Preclusion = Res Judicata
1. A final valid judgment: a judgment on a claim, counterclaim, crossclaim, or 3rd party claim is final once issued by the trial court even if appealed (until reversed or successfully challenged collaterally)
2. On the merits: includes default judgments, dismissals on merits or as sanctions, unless dismissed without prejudice (e.g., for lack PJ, SMJ, proper venue, or notice)
3. Precludes subsequent litigation: undecided when prior judgment entered
4. b/w same parties or their privies: 2nd party is a legal successor in interest to the 1st party, the parties are in a principal-agent relationship (e.g., employer-employee), or both suits are controlled by the same party
5. Or a claim arising from the same or connected transactions/occurrences: so logically connected that for reasons of fairness & efficiency ought to be heard in one suit (substantial overlap of witnesses & proof)
6. That was or could have been asserted in the earlier decided suit: If 1st court lacked SMJ over the claim & litigant seeking to assert preclusion could not have filed that case in or moved it to a court with SMJ, then would not preclude claim.
C. Issue Preclusion = Collateral Estoppel
1. A final valid judgment: need not be on merits, could be on PJ, SMJ, etc. issue
2. In which a party had full and fair opportunity to litigate an issue: cannot bind party who lacked motive or opportunity to pursue or defend in prior case
3. Precludes relitigation by that party or its privies: but nonparties can assert issue preclusion against a party or privies (criminal case outcome binds D & prosecutor but not victim in subsequent civil suit)
4. Of the same issue of fact or application of law to fact: issue, not claim; note that meeting higher standard meets lower standard of proof but not vice versa
5. If the issue was actually litigated: not a default judgment or potential issue, but need not involve an evidentiary hearing (could have been decided on papers) 
6. The decision on the issue was necessary to the prior judgment: Test: if the issue had been decided differently, would the same judgment have been entered? if yes, the issue was not necessary (i.e., could that issued have formed the basis for an appeal? or would it have been “harmless error”?). 
D. Factors for Deciding Whether to Permit Use of Non-Mutual Collateral Estoppel
1. Extent to which prior suit was fully adversarially litigated:
a) stakes of prior suit for party against whom estoppel invoked
b) competence & experience of counsel in prior suit
c) foreseeability of this sort of later litigation when prior suit was litigated
2.  Differences between prior forum & this forum:
a) limitations on procedures available in prior forum
b) serious inconvenience of prior forum
3. ·         differences in applicable law in prior suit
4. Fairness & incentives on parties:
a) whether inconsistent prior judgments exist, so relying on one is unfair
b) whether party seeking to use estoppel should in fairness have joined prior suit, rather than waiting to pick whether to use prior litigation
c) new evidence or changed circumstances since prior litigation
d) public interest in relitigation of claims, especially claims against government
E. Rules
1. Rule 8(c): Affirmative Defenses
a) (1) In General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including:
(1) • accord and satisfaction;
(2) • arbitration and award;
(3) • assumption of risk;
(4) • contributory negligence;
(5) • duress;
(6) • estoppel;
(7) • failure of consideration;
(8) • fraud;
(9) • illegality;
(10) • injury by fellow servant;
(11) • laches;
(12) • license;
(13) • payment;
(14) • release;
(15) • res judicata;
(16) • statute of frauds;
(17) • statute of limitations; and
(18) • waiver.
b) (2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.
2. Rule 13(a): Compulsory Counterclaim
(1) (1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:
(2) (A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and
(3) (B) does not require adding another party over whom the court cannot acquire jurisdiction.
b) (2) Exceptions. The pleader need not state the claim if:
(1) (A) when the action was commenced, the claim was the subject of another pending action; or
(2) (B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.
3. Rule 41: Dismissal of Actions
a) (a) Voluntary Dismissal.
(1) (1) By the Plaintiff.
(a) (A) Without a Court Order. Subject to Rules 23(e), 23.1(c), 23.2, and 66 and any applicable federal statute, the plaintiff may dismiss an action without a court order by filing:
(i) (i) a notice of dismissal before the opposing party serves either an answer or a motion for summary judgment; or
(ii) (ii) a stipulation of dismissal signed by all parties who have appeared.
(b) (B) Effect. Unless the notice or stipulation states otherwise, the dismissal is without prejudice. But if the plaintiff previously dismissed any federal- or state-court action based on or including the same claim, a notice of dismissal operates as an adjudication on the merits.
(2) (2) By Court Order; Effect. Except as provided in Rule 41(a)(1), an action may be dismissed at the plaintiff's request only by court order, on terms that the court considers proper. If a defendant has pleaded a counterclaim before being served with the plaintiff's motion to dismiss, the action may be dismissed over the defendant's objection only if the counterclaim can remain pending for independent adjudication. Unless the order states otherwise, a dismissal under this paragraph (2) is without prejudice.
(a) (b) Involuntary Dismissal; Effect. If the plaintiff fails to prosecute or to comply with these rules or a court order, a defendant may move to dismiss the action or any claim against it. Unless the dismissal order states otherwise, a dismissal under this subdivision (b) and any dismissal not under this rule—except one for lack of jurisdiction, improper venue, or failure to join a party under Rule 19—operates as an adjudication on the merits.
(b) (c) Dismissing a Counterclaim, Crossclaim, or Third-Party Claim. This rule applies to a dismissal of any counterclaim, crossclaim, or third-party claim. A claimant's voluntary dismissal under Rule 41(a)(1)(A)(i) must be made:
(i) (1) before a responsive pleading is served; or
(ii) (2) if there is no responsive pleading, before evidence is introduced at a hearing or trial.
b) (d) Costs of a Previously Dismissed Action. If a plaintiff who previously dismissed an action in any court files an action based on or including the same claim against the same defendant, the court:
(1) (1) may order the plaintiff to pay all or part of the costs of that previous action; and
(2) (2) may stay the proceedings until the plaintiff has complied.
F. Cases
1. McConnell v. Travelers Indemnity Co. (claim preclusion)
a) H & W injured in car accident. W sued for PI damages in state court (wife’s claim for personal injuries is separate property under LA law). H joined in the suit, seeking recovery of medical expenses he paid on behalf of his wife. H then filed his own suit in federal court to recover PI damages (H’s damages were community property & included W’s damages). D in federal court moved to dismiss b/c alleged H split his cause of action by filing in state court for medical expenses. H had his case dismissed in state court (final judgment in state court); federal court denied D’s motion for summary judgment. Ds appealed contending final judgment in state court was res judicata for P’s claim in federal court. LA court would hold H split his action. P cannot split his claims for PI arising from the same accident. H’s theory would divide community damages among several potential lawsuits. Once the judgment is entered, the P is barred from being heard on the same matter of law a second time. Ps could not split their claims for personal injuries arising from the same accident. 
2. Federated Department Stores v. Moitie (claim preclusion - no special exception)
a) US filed an antitrust action against owners of various department stores; seven parallel civil actions were brought by private Ps seeking damages on behalf of proposed classes of retail purchasers, including Moitie (Plaintiff), in federal court. District Court dismissed all the actions. Moitie’s counsel refiled suits in state court, making allegations similar to those made in the prior complaints. The 9th Circuit created an exception to res judicata, holding that non-appealing parties may benefit from a reversal when their position is closely interwoven w/ that of appealing parties. SCOTUS reverses: it recognizes no general equitable doctrine which countenances an exception to the finality of a party’s failure to appeal merely b/c his rights are closely interwoven w/ those of another party.   
(1) Concurrence: Brown I is res judicata as to respondents’ state law claims. Respondents were obligated to plead those claims if they wished to preserve them. 
(2) Dissent: the causes of action all rested on common law, NOT federal. When P ignores federal question, D has no general right of removal. Ps must be permitted to proceed in state court under state law. It would be violent for state autonomy were Ds able to remove state claims to federal court merely b/c P could have asserted a federal claim based on the same set of facts underlying his state claim. 
G. Issue Preclusion (Collateral Estoppel) 
1. IRS v. Sunnen (issue preclusion)
a) Respondent made gifts to his wife of various patent license Ks. All the royalties were part of the taxpayer’s taxable income except those paid in 1937 per a K. The Board’s decision led the Tax Court to apply res judicata to bar a different result for the royalties received in 1937 on the same K. SCOTUS held: income taxes are levied on an annual basis. Each year is the origin of a new liability and of a separate cause of action. Therefore, the royalty payments growing out of the license Ks which were not involved in the earlier action before the Board and which concerned different tax years are free from the effects of the collateral estoppel doctrine. Collateral estoppel should not have been used by the Tax Court in the instant proceeding to perpetuate the 1935 viewpoint of the assignment. 
b) proceeds from K signed in 1928:
(1) –  Tax Bd held not taxable in 1935 tax year
(2) --  Tax Bd then holds not taxable in 1937-41 b/c issue preclusion
(3) --  Sup Ct reverses, holds taxable in 1937-41 tax years 
c) proceeds from identical Ks signed in other years:
(1) –  held taxable in 1937-41 
(a) Interpretation of phrase in one K is NOT controlling precedent as to same phrase in another K.
(b) Each new tax year also presents a new issue as to taxability.
2. Parklane Hosiery Co. (Petitioner) v. Shore (Respondent)
a) Issue: whether a party who has had issues of fact adjudicated adversely to it in an equitable action may be collaterally estopped from relitigating the same issues before a jury in a subsequent legal action brought against it by a new party (not a party to the prior judgment). Respondent (Shore)’s complaint alleged Petitioners, Parklane Hosiery Co., issued a materially false and misleading proxy statement in connection with a merger. Before Respondent’s action, SEC filed suit against the same Ds (Parklane) in fed district court, alleging materially false proxy statements (district court found proxy statement was misleading and entered a judgment). Respondent therefore moved for summary judgment against petitioners, asserting petitioners were collaterally estopped from relitigating the issues that had been resolved against them in the action brought by SEC. 
(1) SCOTUS: Court of Appeals’ judgment is affirmed. Here, the application of offensive collateral estoppel will not reward a private P who could have joined in the injunctive action, since the respondent probably could not have joined in the injunctive action brought by SEC even if so desired. There is no unfairness to petitioners in applying offensive collateral estoppel to this case. The petitioners had every incentive to litigate the SEC lawsuit fully and vigorously. The judgment in the SEC action was not inconsistent w/ any previous decision. There will in respondent’s action be no procedural opportunities available to petitioners that were unavailable in the first action of a kind that might be likely to cause a different result. None of the considerations that would justify a refusal to allow the use of offensive collateral estoppel is present in this case. Since the petitioners received a full and fair opportunity to litigate their claims in the SEC action, collateral estoppel leads to conclusion petitioners are collaterally estopped from relitigating the question re whether the proxy stmts were materially false and misleading. There is no right to a jury trial because there is no further factfinding function for the jury to perform, since the common factual issues have been resolved in the previous action. 
(a) Rule: A plaintiff should be allowed to employ offensive collateral estoppel unless it would have been easy for the plaintiff to have joined in the earlier action, or collateral estoppel would be unfair given the circumstances.
(b) Offensive use of collateral estoppel: plaintiff seeking to estop a defendant from relitigating the issues which the D previously litigated and lost against another plaintiff. 
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