*elements test: need to show all elements 

*factors or balancing test: can compensate for absence of one by lots of another


a. Due Process & Service of Process
a. Due Process = Notice + the Opportunity to be heard 
i. No state (govt) shall deprive any person of life, liberty(familial relations), or property (leaseholds) without due process of law, (notice & opportunity to be heard)
ii. Everyone entitled to a fair and public hearing by an independent and impartial tribunal

1. Ex: Goldberg (b4 Mathews): Plaintiffs were impoverished residents of NY and were entitled by Statute to receive welfare assistance, but had their welfare terminated prior to a live hearing. Only had opportunity to provide written evidence on their behalf. Defendants petitioned to have welfare assistance terminated claimed some on welfare actually did not need it. Issue was whether plaintiffs should have received live termination hearing BEFORE welfare was taken away. Court decides they have been deprived by government without due process. Court used Mathews test and held that the interests of the plaintiffs to receive a hearing prior to termination outweighed the government’s interest in avoiding the administrative costs associated with pre-termination hearings. Degree of risk high here bc those with welfare wrongfully terminated face malnutrition. About establishing fair hearing. 
iii. Mathews Test (Constitutional right) for opportunity to be heard that satisfies due process 

1. Weigh the following

a. The private risk that will be affected by the gov’t action (what will person be deprived of)
b. Risk (probability) of erroneous deprivation through procedures used & probable value, if any, of additional procedures (is it going to make it more likely the process will come to the correct result or is it not likely to affect it)
c. Gov’t interest that would be impaired if additional procedures were given (including financial & administrative burden)

2. Ex: Eldridge: P had social security disability payments revoked without prior live hearing after filling out medical questionnaire. D is the agency terminating P’s disability payment prior to live hearing. Issue is whether P was entitled to live hearing before disability payments were taken away. Court weighed Mathews factors and reasoned situation here not as dire as Goldberg. Government’s costs of providing disability payments to P, who they have determined through questionnaire is not entitled to payments, outweighs P’s interest in continuing to receive payments prior to a live trial. P’s interest does not outweigh gov’t interest bc P could apply for welfare upon termination of disability payments. Degree of risk not as high as Goldberg bc has another option (welfare).
iv. Hamdi majority balances:
1. the loss of physical liberty of potentially innocent person
2. probable truth-seeking value of additional procedures sought 

3. gov’t interests in incapacitating enemies, national security secrets, preserving resources for fighting war, but also “preserving commitment at home to principles for which we fight abroad”

4. Ex: Hamdi: P is US citizen captured in Afghanistan on suspicion of being and enemy combatant tied to Al Qaeda. P’s father brought petition to court claiming son’s Due Process rights were violated. D is US gov’t who held P indefinitely without formal proceedings and argued P is not entitled to due process bc he is enemy combatant. But enemy combatant status evidence based on hearsay. Court says hearsay not enough to justify taking rights away from a US citizen. Court uses Mathews & weighs Gov’t asserted interest and the burden it would face in providing greater process against private interest that will be affected by outcome. Determined that P’s interest is greater bc of elemental liberty interests and outweighs any burden a trial may place on gov’t. Court says once gov’t provides credible evidence burden is on P to rebut this evidence with more persuasive evidence. This eliminates risk of erroneous deprivation of detainee’s liberty while eliminating certain procedures that have questionable additional value in the light of the burden on the Govt.
a. *courts can stop military statute bc US constitution is supreme
v. Hamdi holds: “enemy combatant” detainees must be given, post-deprivation:
1.  Notice of the factual basis for their enemy combatant classifications, at a meaningful time & in a meaningful manner (notice of the evidence being used against you)
2. A fair opportunity to rebut the government’s asserted factual basis, including right to counsel “unquestionably”
3. in front of neutral impartial decision maker 
4. (But does not require Federal Rules or Evidence, or traditional burdens of proof.)
vi. Lassiter: 
1. Ex: Lassiter: P mother fighting termination of parental rights. D is social services depriving her of parental rights. The issue is whether P was denied due process of law when she was not appointed legal counsel for the termination hearing. D petitioned to terminate parental rights bc P had not seen the child in 3 yrs and his foster parents wanted to adopt him D’s testimony based on hearsay. P went to hearing & court held in favor of state. P had to represent herself in this trial but did not say she was indigent nor was she asked if she was. P did not dispute D’s hearsay testimony bc did not know to do so. P argues due process violated because she had right to counsel. Due process relevant bc P’s freedom (her child) triggers right to due process. Court weighs Mathew’s Factors and here private interests of parent are equal to the state’s interest in child welfare. But private interest in counsel must outweigh the gov’t interest in providing counsel. Must also weigh the likelihood of erroneously misplacing child in rapid & fair manner.
a. This creates a presumption against gov’t provided counsel: 
2. Presumption against counsel (applies when physical liberty not at stake): Whether someone is constitutionally entitled to counsel at state expense is determined case by case, weighing Mathews Factors in the particular context, and balance against these factors a presumption against the right to counsel when physical liberty is not at stake 
a. To determine if counsel is necessary go through Mathews Test than weigh it against presumption against counsel. 
3. If physical freedom at stake, then get counsel
4. If physical freedom not at stake, then presumption against counsel (that must be overcome to show need for counsel)
a. If private interest is very high, likely presumption will be overcome
b. If private interest very low, and gov’t risk very high, likely presumption will not be overcome 
5. Gov’t can provide counsel when life, liberty, or property are NOT at stake, but are not required too (constitutional rights are a floor, not a ceiling; statutes can give more).
a. Now all states have statutes giving parents the right to appointed counsel in cases terminating parental rights unless parent waives the right to counsel 
6. State-provided attorney can change the process
a. Money for D’s attorney
b. Other government resources
c. Formality & adversarial tone
d. Time – delay in resolution of problem
e. Inequality possible if no attorney on other side 
vii. Rules v. Standards
1. Rules 
a. Clear commands, unjust, over- and under- inclusive, objective, clear, predictable, uniform
2. Standards

a. Flexible guideline, tailored to circumstances, just subjective, unclear, unpredictable, varies
b. Notice: Mullane Test (Constitution)
i. Mullane Test: Notice required (when being deprived of life liberty or property by the gov’t) by due process clauses of U.S. Constitution = a) actual notice b)notice reasonably calculated, under all the circumstances, to give actual notice c) if and only if that is impossible, then a method not substantially less likely to achieve actual notice than a feasible and customary alternative, must be used (such as a publication). 
1. Due process requires good faith reasonable effort at notice; if conditions prevent using method reasonably calculated to inform, then must use method no worse than alternatives 
2. Actual notice and/or notice reasonably calculated to give actual notice satisfies the constitution (no matter how the person received the notice,) = Mullane Test 
a. It’s a standard and it will depend on the circumstances
ii. Ex: Mullane (1950): Issue was whether publishing notice in a local paper was adequate/reasonably calculated notice under due process clause. Gov’t bank depriving beneficiaries of control of their trusts. Court held mailing notice adequate for first group bc their addresses were known. Publication adequate for second group with hard to determine addresses and third group of unknown beneficiaries because the first group will act interest of all the beneficiaries. 
1. 3 groups, each gets own analysis for what form of notice is constitutionally required
a. Known beneficiaries with known address – notice via mail
b. Known beneficiaries with difficult-to-determine address – notice via publication is ok
c. Unknown beneficiaries (unborn or contingent beneficiaries) notice via publication is ok 
iii. 42  U.S.C Section 1983: allows an individual whose constitutional rights were violated to sue the government
iv. Green v. Lindsey 1982 
1. Posting on dwelling complied with the applicable state statue and would ordinarily be reasonably calculated to achieve actual notice, but not when officers know tenants are not receiving those notices

2. Ex: Greene v. Lindsey: Appellees contesting eviction notice they did not see nor receive. Appellants are sheriffs charged with responsibility of properly serving eviction notices. Issue was whether placing eviction notice on tenant’s door adequate notice of the proceedings against them. Sheriffs left notices on tenant’s doors when they were informed tenants were not receiving them because kids kept taking them down. Court applied Mullane test and determined that mailing eviction notices would serve as adequate notice and was more reliable than the placement of notice on the door and that door posting was not reasonably calculated under the circumstances bc sheriffs knew kids were taking them down. (Posting is not unconstitutional though). Constitution Rule: everyone is entitled to proper notice and the opportunity to be heard & that notice be reasonably calculated. 
a. Depends on circumstances what works as notice
v. Jones v. Flowers 2006 
1. Certified mailing of notice of tax sale complied with the applicable state statute and was a reasonable first attempt, but was not reasonably calculated to achieve actual notice once mail was returned unclaimed bc they were aware Jones was not receiving the notices.
vi. In all courts, notice must meet Constitutional requirement of (Mullane, Green, Jones):

1. Actual notice

2. Reasonably calculated under the circumstances to give actual notice, or

3. If and only if conditions prevent both of those, then, no worse than feasible & customary alternatives

4. & Follow State Statutes

5. *email sometimes constitutional form of notice but under many statutes is not ok form of notice

c. Service of Process
i. Notice when serving summons & complaint from federal court must meet requirements of BOTH the Constitution & the Rules/Statutes, even where these differ unless Rule conflicts with the Constitution (which is controlling)
1. “difference” between Rule & Constitution = must follow both
2. “conflict” between Rule & Constitution = impossible to follow both
3. Actual notice does not satisfy Rule 4 
ii. Federal Rules Rule 4. Summons

1. (a) Contents; Amendments. 
a. (1) Contents. A summons must… (Use form from the AO website)
i. (D) State the time within which the defendant must appear and defend;

ii. (E) Notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint 

iii. (F) Be signed by the clerk; and 

iv. (G) Bear the court’s seal

b. (2) Amendments. The court may permit a summons to be amended

2. (b) Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons… must be issued for each defendant to be served. 

3. (c) Service
a. (1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served with the time allowed by Rule 4(m)

b. (2) By Whom. Any person who is at least 18 years old and not a party to the suit may serve a summons and complaint. 

c. (3) By a Marshal or Someone Specially Appointed. At the plaintiff’s request, the court may order that service be made by a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the plaintiff is authorized to proceed in forma pauperis 

4. (l) Proving Service
a. (1) Affidavit Required. Unless service is waived, proof of service must be made to the court. Except for service by a U.S. Marshal or deputy marshal, proof must be by the server’s affidavit 
5. (m) Time Limit for Service. If a defendant is not served within 90 days after the complaint is filed, the court must dismiss the action without prejudice against that defendant or order that service be made within a specified time. But if the plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period. 
6. (d) Waiving Service (only waiving formal service of process)
-if don’t waive service will have to pay costs of service and cost of plaintiff’s attorneys fees (have not waived any other defenses, just admitted you have notice though)
a. (1) Requesting a Waiver. The plaintiff may request that the defendant waive service of a summons (use forms from AO website). The request must: 
i. (A) be in writing and be addressed:

· (i)  to the individual defendant; or

· (ii)  for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process;

ii. (B) name the court where the complaint was filed;

iii. (C) be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4, and a prepaid means for returning the form;

iv. (D) inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and not waiving service;

v. (E) state the date when the request is sent;

vi. (F) give the defendant a reasonable time of at least 30 days after the request was sent...to return the waiver; and

vii. (G) be sent by first-class mail or other reliable means.
b. (2) Failure to Waive. If a defendant fails, without good cause, to sign and return a waiver requested by a plaintiff, the court must impose on the defendant

i. (A) the expenses later incurred in making service; and

ii. (B) the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses.

c. (3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waver need not serve an answer to the complaint until 60 days after the request was sent. 

d. (5) Jurisdiction and Venue Not Waived. Waiving service of summons does not waive any objective to personal jurisdiction over the venue. 
7. (e) Serving an Individual Within a Judicial District of the US

a. Unless federal law provides otherwise, an individual – other than a minor, an incompetent person, or a person whose waiver has been filed – may be served in a judicial district of the US by

i. (1) following state law for serving summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made;

ii. (2) doing any of the following:

· (A) delivering a copy of the summons and of the complaint to the individual personally;

· (B) leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion or resides there [Khashoggi]; or

· (C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process. 

8. (h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant’s waiver has been filed, a corporation, or partnership or other unincorporated association that is subject to suit under a common name must be served: 
a. (1) In a judicial district of the US

i. (A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or 

ii. (B) by delivering a copy of the summons and the of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process…
iii. Ex: Khashoggi:
1. Kashoggi was served at his NYC compound, service was made to his maid there while he was in NYC. He argues this is not his “usual place of abode.” But Kashoggi has 12 properties around the world where he divides up his time. Court of appeals says actual notice not sufficient but bc they said NYC was Khashoggi’s usual place of abode service was proper.
a. Actual notice satisfies the constitution & Mullane but does not satisfy Rule 4. Rule 4 protects the person being served to ensure they’ve received notice of summons

b. Use Inidicia of Permanence Test to determine usual place of abode for Service of Summons only not for Residence/Venue
i. Spend a lot of money on a place, live there sometimes, listed as address on bail application, has staff there, living there at time of service 

c. If individual has several different places they call home, serving them at the one they are presently at during time of summons suffices. (However this varies by court)

iv. Midcontinent:
1. D purchased lumber from Midcontinent and did not pay for it. MC sought default judgment against D and attempted to serve him at his home address as well as at his work and through his attorney but did not include copies of complaint or summons. D claimed service did not properly satisfy rule 4 & filed a Rule 60 motion for relief. Court held substantial compliance is not sufficient to meet req. of Rule 4. Rule 4 must be followed exactly. 
v. Art IV, US Cont: Full Faith & Credit shall be given in each State to public Acts, Records, and judicial Proceedings over every other State

1. Holding in one state should be upheld if parties move into another state

vi. Improper Service Defense 3 ways:

1. Rule 12(b): Motion to dismiss for improper service of process (Direct Attack) (must be in first substantive filing either with an answer or a motion to dismiss)
a. (b) How To Present Defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. But a party may assert the following defenses by motion:
i. (4) insufficient process;

ii. (5) insufficient service of process;

b. a motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed
2. Rule 60(b)(4): Relief from a Judgment or Order (Court can order relief from a judgment that is void) (Collateral Attack)
a. (b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons
i. (4) the judgment is void…
3. Collateral proceeding: ex. If a plaintiff tried to collect on a default judgment, the defendant can defend on the basis that the judgment is void (still file Rule 60 motion saying service of process was void. Could wait until they come after your assets).
d. Injunction = an order to take or refrain from taking specified actions: (do Substantive test first, then Rule 65 test to determine if TRO or PI should be granted)
i. Provisional relief (has substantive and procedural requirements)
ii. Interlocutory appeal available for TRO & PIs
1. Provisional Relief Serves 2 purposes 
a. Securing the judgment – to ensure judgment can be effected
b. Preserving the status quo – to stop any (further) injury pending next stage 
2. temporary restraining orders (TROs) see Rule 65
a. must be promptly filed in clerk’s office
b. something you need right NOW. Big berries hypo 
c. will get hearing right away
3. preliminary injunctions (PIs) see Rule 65 
a. used in emergency situations, outer limits of due process, must meet a substantive test & rule 65
b. filed after injury = too late (for TRO too)
c. the entry or denial of PI or TRO often ends litigation 
d. Ex: Winter: Issue is whether interest of plaintiffs to protect marine life from sonar outweigh the interests of the Navy to conduct these training exercises to prepare for situation that may occur in war. Plaintiffs sued seeking a declaratory injunction against the navy on grounds that the Navy’s training violates NEPA and ESA. Court announces test for plaintiff seeking Preliminary injunction. Plaintiffs did not show likelihood (only showed possibility) of success and even if had it would be outweighed by the public interest and the Navy’s interest in effective training of sailors. 
e. Substantive Requirements for whether to order TROs/PIs (Winter Test) Element Test 
i. Applicant likely to succeed on the merits (each element of legal claim) (likely to have its own test) (preliminary showing you are likely to win your lawsuit. Have to a claim, legal reason why you are stopping someone from what they are doing)(Claim will be due process claim or will be a tort claim)
ii. Applicant is likely to suffer irreparable harm (no adequate remedy at law) without injunction (money damages will not fully compensate for injury)
iii. Harm to adverse (enjoined) party from injunction is outweighed by harm to applicant without the injunction (balancing the equities) &
iv. The public interest does not disfavor the injunction
f. Factors that must be considered for TROs/PIs
i. Harms to the individual parties in the case if the injunction is or is not granted
ii. Whether the injunction should be narrowed to limit its application
iii. The consideration of the public interest 
g. Ex: Stormans: Issue is whether PI should have been granted. State of Washington came up with 2 rules that limit a pharmacist’s ability to deny a patient a prescription based on religious beliefs. 2 pharmacists filed suit seeking prohibition of enforcement of the new rules & moved for PI. District granted PI but erred bc they did not weigh the balance of hardships of the plaintiffs against that of defendants. Failed to weigh in its analysis the public interest implicated by the injunction (as req by Winter). PI should have been limited to the named Pharmacists (PI too broad & didn’t apply element 1 of test correctly)
4. Procedural & Content Requirements for TROs/PIs

a. (1) narrowly tailored = not overboard
b. (2) clear & unambiguous 
c. (3) follow Rule 65
i. (a) Preliminary Injunction
· (1) Notice. The court may issue a preliminary injunction only on notice to the adverse party… 
· (2) Consolidating the Hearing with the Trial on the Merits… Evidence that is received on the preliminary injunction motion and that would be admissible at trial becomes part of the trial record and need not be repeated at trial. But the court must preserve any party’s right to a jury trial. 
ii. (b) Temporary Restraining Order.
· (1) Issuing Without Notice. The court may issue a TRO without written or oral notice to the adverse party or its attorney only if:
a. (A) specific facts in an affidavit clearly show that immediate and irreparable injury, loss, or damage will result to the movant before the adverse party can be heard in opposition; and 
b. (B) the movant’s attorney certifies in writing any efforts made to give notice and the reasons why it should not be required. 

· (2) Contents; Expiration. Every TRO issued without notice must state the date and hour issued; describe the injury and state why it is irreparable; and state why the order was issued without notice. The order expires at the time after entry – not to exceed 14 days – that the court sets, unless the court, for good cause, extends it, or the adverse party consents to an extension. The reason for an extension must be entered in the record. 

· (3) Expediting the PI Hearing. If the order is issued without notice, the option for a PI must be set for hearing at the earliest possible time… 

· (4) Motion to Dissolve. On 2 days’ notice to the party who obtained the order without notice – or on shorter notice set by the court – the adverse party may appear and move to dissolve or modify the order. The court must then hear and decide the motion as promptly as justice requires.

iii. (c) Security. The court may issue a PI or TRO only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained. 
iv. (d) Contents and Scope of Every Injunction and Restraining Order 
· (1) Contents. 
a. (A) state the reasons why it is issued; 
b. (B) state its terms specifically; and 
c. (C) describe in reasonable detail – and not by referring to the complaint or other document – the act or acts restrained or required 

· (2) Persons Bound. The order binds only the following who receive actual notice of it by personal service or otherwise: 
a. (A) the parties;
b. (B) the parties’ officers, agents, servants, employees, and attorneys; and 
c. (C) other persons who are in active concert or participation with anyone described in Rule 65(d)(2)(A)or(B)
v. (4) follow local rules 
iii. Constitutional underpinning for Rule 65: 

1. A TRO or PI that complies with Rule 65, does, by virtue of the notice & hearing requirements of the Rule, in situations meeting the substantive test for provisional relief, comport with due process. 

iv. Final injunctions (judge decides on all equitable relief including injunctions) 
b. Personal Jurisdiction
a. Personal Jurisdiction: constitutional & statutory limits on reach of court of defendants 
i. in personam – “personal jurisdiction” (“PJ”): Jurisdiction over Defendant’s body & current & future property; to satisfy a judgment, can only seize property over which court has jurisdiction; and use Full Faith & Credit to file enforcement action in jurisdiction where defendant’s property is located 
ii. Based on the constitution & State Long Arm Statutes & Rule 4 (k) 
iii. PJ of federal courts limited to Ds with “minimum contacts” with the US. 
iv. FRCP 4(k) further limits PJ of federal courts to PJ of same state’s courts, unless 4(k)(1)(B) or (C) or 4(k)(2) apply
v. Must exist over every D
vi. Can be challenged collaterally 
vii. Waivable 
b. Modern Conception: Defendant must have ties to state making it reasonable & fair to defend there
c. Pennoyer 
i. Facts: Neff never brought within jurisdiction nor was his property and therefore belonged to him and not Pennoyer. Court said only way to obtain jurisdiction was over state’s citizens, persons physically present and served while in the state, and property physically present (attached in state). Need jurisdiction at the time judgment is entered. 
ii. Agent Rule: There is someone designated to be served w/in the state (rule 4hB) still required if doing business in a state to appoint someone to receive service 
iii. Pennoyer conception (Focused on Physicality): Due Process = restraints on courts: Limits power of each state to its own sphere, yet each must respect other state’s judgments. 14th Amend. Restricts power of state courts to:
1. Their own citizens
2. Persons physically present (attached) in state
3. Property physically present (attached) in state &
4. Others who voluntarily submit to jurisdiction
d. International Shoe: 
i. Minimum contacts, such that subjecting defendant to suit in forum does not offend “fair play & substantial justice”
ii. If quantity and quality of contacts low & cause of action unrelated to those contacts = NO PJ 
iii. Facts: Shoe served by the State of Washington for not making unemployment contributions. Court says Shoe has systematic contact w/ state and enjoys protection of state law; therefore, not unfair for them to be subject for suit with in the case. Shoe argues cannot have PJ over them because their sales people did not make/enter into contracts. All Ks formed in St. Louis & titles passed from seller to buyer in ST. Louis. Shoe trying to prove they were not doing business in Washington. Court says no, Shoe is doing biz there and there is PJ bc, flow of commission money into state, cause of action for why Shoe is being sued is directly related to their contact in Washington, the sales agents live in the State, most evidence is in Washington, convenient to have case there, Shoe is a big company not unreasonable for them to go to Washington. Washington has PJ over them. 
e. Specific Personal Jurisdiction: (same outcome in state or federal court bc of 4k1a)
i. PJ as to cause of action related to forum contacts
1. Ex: World Wide – D’s contacts with forum must be purposeful. Consumer buys a car from D in another state & drives it to the forum. Car is not a purposeful contact of the D with the forum. No PJ. 
a. Foreseeability: WW could foresee in the abstract its possible but foreseeability not enough to establish PJ of WW
b. Needed for WW to have some contact that they made with Oklahoma
c. Purposeful availment test not met
ii. 3-part test for Specific PJ (laid out by WW) (Element 1 & 2 burden on P 2 show) (Element 3 Burden on D)
a. Purposeful Contacts D purposefully availed itself of forum OR D purposefully directed at the forum (Ex: International Shoe)
i. Contacts by which D purposefully availed itself of forum:
· Meet Kennedy 4 
· Have sufficient quantity of contacts/volume sales for Breyer/Alito
· Intentional act AND
· Expressly aimed at forum AND
· Causing harm D would expect in forum
ii. EX: Nicastro: P lost fingers due to D’s machine. Machine sold to P’s company through US distributor but D manufactures machines outside of US then sells to distributor. P tried to sue manufacturer in NJ where he was injured. Is sale of finished product thru distributor purposeful availment? Court splits:
· Kennedy 4: No. D itself must also “target” or “seek to serve” the specific forum. Availment requires action/physicality, not mere knowledge or hope. Bc D should be able to protect self from suit in the forum. (General rule it is not enough that the defendant might have predicted where the goods will end up). D must purposefully avail itself of the privilege of conducting activities within the forum state. Kennedy says this standard did not apply here. 
· Breyer 2: Sometimes. To meet purposeful availment prong, D must either: 
a. Meet Kennedy 4 (targeting with physicality test) or
b. Have sufficient volume of contacts or “something more” (quantity of sales main focus of PJ analysis) (do not know what is sufficient)
· Ginsburg 3: Yes. Targeting the US IS targeting each and every state for sales & sale thru distributor is forum targeting. Forum where injury occurred is best forum. Bc witnesses/evidence there; state interest in protecting those within its borders; Burden 
iii. Ex: Walden: P bring suit against D because he seized their money at an airport in Georgia. P brought suit in Nevada bc its where P lives and P argues harm was done to her there even though money was taken in Georgia. D argues he did not have purposeful contacts with Nevada. Pursuit of forfeiture without probable cause. No PJ in Nevada because:
· Foreseeability victims harmed in Nevada (where they live) does not amount to express aiming at the forum. 
· Victims made contact with Nevada, not D. and P cannot be only link between D and the forum. “It is D’s conduct that must form the necessary connection with the forum state.”
b. Connection between those purposeful contacts and cause of action
i. Specific PJ: Connection
· Bristol-Myers: P is large pharmaceutical company facing lawsuits from over 600 customers who claim to be injured by their drug Plavix 86 of those injured are from CA. D is Superior Court of CA (consolidating all injured parties’ suits) who tried to assert specific PJ over P. P moved to quash the summons arguing there is no PJ in CA over them. 
a. Need a direct connection between P’s claim and D’s contacts with the forum. Claim must arise directly from or relate directly to D’s contacts with the forum. Nonresidents do not have direct connections
b. Case focused on federalism. CA has no interest in hearing case that are not about Californians 
c. Dissent says this ruling makes class action suits difficult
· With Plavix have 2 groups; those who are from CA and have connection and those out of state with no connection
· Court says “there must be an affiliation between the forum and the underlying cause of controversy, principally, an activity or an occurrence that takes place in the forum state and is therefore subject to the State’s regulation.”
· Insufficient Connections (from Bristol-Myers) Do not know what IS sufficient – very physical oriented
a. That D has purposeful contacts with California & 
b. That D is facing identical claims in CA court already, &
c. That it is reasonable to & not reasonable to hale D to California. 
d. Nationwide ad campaigns
e. Contracts w/ CA distributors not enough unless Victim can prove pill came from that distributor
c. Reasonableness factors 
i. Burden on D 
ii. Forum State’s interest in adjudicating dispute
iii. P’s interest in convenient & effective relief
iv. Interstate interest in efficiency 
v. Interstate interest in substantive social polices 
2. Ex: Asahi – Motorcycle accident in CA stemming from tire malfunctions on behalf of Asahi. Cheng Shin who Asahi sold its tire parts too brought indemnity claim against them in CA were the accident happened. Court determined unreasonable to hear this case in CA bc of undue burden of hailing Asahi to CA. Exercising PJ over D must not be unreasonable. Foreign P sues foreign D for liability for accident that happened in forum. Burden on D is high, interest of state is low, interest of P in having suit heard in US is low, foreign relations counsels against exercising PJ. No PJ. 
a. Court splits on element 1 however:
i. Stream of commerce theory: where ever finished product is sold you can be held in PJ there. If you’re products end up in a market that is a market you were seeking and that is purposeful availment
ii. Opposite side says things enter large stream of commerce and you do not know where things go and cannot be seeking purposeful availment. 
iii. Procedure for a PJ Challenge
1. Burden of proof: 
2. (1)If no hearing, treat P’s allegations as true & conflicts in record in P’s favor. 
a. (2a.) Specific PJ: P bears burden of showing purposeful availment/direction & nexus
b. (2b.) General PJ: P bears burden of showing forum is D’s “home” 
c. D has to show that is unreasonable to hale to forum state. First 2 must be met before you get to D’s burden. (Asahi Case) 5 factors 
iv. Document Names & Timing Rules for D to Challenge PJ & to Appeal
1. California Court: File a motion to quash summons to challenge PJ. 10 days to petition appellate court for a writ of mandate if motion to quash denied
2. Federal Court: File Rule 12 motion to dismiss (1st substantive filing). Can appeal after final judgment in case or ask for special permission to file interlocutory appeal. File Rule 60 motion (collateral attack)
v. Personal Jurisdiction on the Internet
1. Websites do not equal general PJ everywhere because there is no purposeful availment of or direction to everywhere 
2. By statute, ISP is not liable for subscribers’ postings
3. Many clickwrap Ks have venue selection clauses
4. Ex: Boschetto. P residing in CA bought a car on ebay. D seller of car resides in Wisconsin. Car arrived not in good condition P tries to bring action against D in CA. Motion dismissed no PJ over D. P bears burden of showing jurisdiction is proper first 2 prongs, D bears burden for last prong. Single eBay sale does not equal PJ over seller in buyer’s forum because seller did not purposefully avail itself of forum. Unclear how many sales would satisfy this. But “power sellers” do have enough contact? Case creates burden shifting scheme of 3 element test. 
f. General (all-purpose) Personal Jurisdiction:
i. General PJ over a Corporation: exists where “at home”
1. Domiciled: where incorporated & principal place of business
a. Ex: Daimler: 22 Argentinians filed a case in CA against Daimler Chrysler, a German Co. HQ in Germany and manufacture of Mercedes Benz. Argentinians arguing that Daimler collaborated w/ Argentinian security to torture Argentinian MB workers. No Jurisdiction over Daimler or MB because neither is incorporated in CA nor have their principal place of Biz in CA. Allegations of case also do not relate to the business MB has within CA. 
2. Possibly elsewhere in exceptional circumstances 
ii. General PJ over a Person: Where domiciled
1. Unclear whether can have sufficient contacts elsewhere;
2. Where served (so long as D is intentionally in forum) (Burnham)
a. Burnham: 
i. Facts: P Burnham personally served while in CA for 3 days in divorce suit. P arguing no PJ over him in CA. 
ii. Scalia 3: if personally served in forum, general PJ

· White adds: D’s presence must be intentional (only relevant one now)
iii. General PJ over a partnership/LLC: Subject to general PJ where partners are subject to general PJ (if individuals analyze as individuals if corps analyze as corps)
g. California Civil Procedure Code Section 410.10 (CA’s Long Arm Statute)
i. A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the US. 
h. Rule 4. Summons 
i. (k) Territorial Limits of Effective Service. 
1. (1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:
a. (A) who is subject to the personal jurisdiction of a court of general subject matter jurisdiction in the state where the district court is located.
b. (B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more than 100 miles from where the summons was issued [“bulge rule”]; or
i. does not extend outside US borders and does comply with US Const.  
c. (C) when authorized by federal statute 
2. (2) Federal Claim Outside State-Court Jurisdiction (rare case where 4k1a does not work)
a. (A) has to be an alien because if you reside in a U.S. state there will be general personal jurisdiction over you in that state; with a foreign company, they don’t have enough purposeful contacts in any one state so have to fall under federal jurisdiction 
b. (B) analyze under 5th amendment and can add together all purposeful contacts across the U.S.
c. If you make yourself available in any state you have PJ in every state but long arm statutes can limit it 
d. Plixer v. Scrutinizer
i. Facts: Scrutinzer is applying for a Patent for the mark “scrutinzer” but Plixer already owns that mark in the US. Plixer bringing action because they say Scrutinizer is infringing. Court holds Fed court of Maine does have jurisdiction over Scrutinzer bc it knowingly accepted US business and therefore avails itself in the US. 
i. Raising PJ defense in FEDERAL court 
i. *Special appearance: to appear for purpose of contesting jurisdiction only; does not waive PJ defense; immune from being served during appearance 
ii. Direct attack:
1. To raise PJ as a defense to prevent a judgment from being entered in 1st action **Must raise PJ issue at first substantive filing or have waived right to challenge
2. If Defendant appears in the action Rule (12)(b)(2) requires D to raise any PJ defense in 1st substantive filing or it waived; cannot raise it later in collateral attack. 
iii. Collateral Attack (can do this if do not show for hearing & then want to challenge PJ)
1. To challenge a default judgment as void because court that entered it lacked jurisdiction, by:

a. Rule (60)(b)(4) motion filed in the court that entered the default judgment; or
b. Opposing enforcement of the default judgment; or
c. Filing a new lawsuit that challenges default judgment (Pennoyer) 
2. On collateral attack, can ONLY raise argument that judgment is void, not that the decision was wrong on its merits 
a. *right to opportunity to be heard once
j. Waiver of Due Process Protections & Personal Jurisdiction
i. PJ Law emanates from Constitution:
1. Federalism, right of State to govern people & things within it 
ii. Waiver of constitutional right must ordinarily be knowing, intelligent & voluntary, yet under Carnival Cruise can waive PJ protections by forum selection clause
1. Facts: Shutes injured on Carnival Cruise but willingly agreed to tickets which had forum selection clause stating case must be heard in Florida. Shutes want case heard in home state of Washington.
a. Forum selection clause enforceable bc Shutes had notice of clause, there was no evidence it was unreasonable for the Shute’s to litigate in Florida, and Shutes did not satisfy heavy burden of proof to claim the clause is unfair. 
i. Not extremely inconvenient to have this trial in FL
ii. Not a remote alien location, for an essentially local dispute
iii. Shutes presumably retained the option to return the tickets to get a refund 
b. Court says no unfairness bc Cruise not acting in bad faith; did not select Florida in order to deter people from suing them. Selection clause important to cruise company bc a cruise ship typically carries passengers from many locales and a mishap could lead them to litigation in many locales
iii. Test for forum selection clause: Only limits on waiver: 
1. Fundamental unfairness (fraud) or 
2. Extreme inconvenience (foreign country) or
3. Selects an alien forum for an essentially local dispute 
iv. To invalidate a forum selection clause
1. Need actual proof of extreme financial burden on the party seeking to have the clause invalidated
2. A showing of complete unequal bargaining power
3. Situation where the clause was buried or hidden in the K
c. Venue
a. Do not confuse venue & PJ
i. Flexible tool to allocate biz of courts conveniently & efficiently 
1. About allocating business of single court system
ii. Codified in parts by statutes, not based on constitution
iii. Only affects where case is filed or transferred (not counterclaims, etc.)
iv. Cannot be challenged collaterally
v. Waivable (both venue & PJ are waivable)
vi. Only defendants to the case at the initial filing can raise issue of improper venue. Defendants enjoined later cannot challenge venue. (Can add Ds to case after venue established)
vii. Need proper venue AND PJ over a D
viii. Needs to be challenged in a first substantive filing either motion to dismiss or an answer (like PJ) (if not challenged right away, the right to challenge is waived) motion to transfer venue can happen after 
ix. If there is a valid forum selection clause that is the only proper venue 
b. Proper Venue in Federal court 
i. When checking for proper Venue look here first (no hierarchy between 1 or 2 can pick) 1391 (b): 

1. if all Ds “reside” in same state, district where any D “resides” (ignoring Ds who do not reside in the US – 1391 (b)(3)) OR
2. where a substantial part of events/omissions in claims occurred, or where substantial part of property that is subject of suit is suited, (not a majority can be more than one)
--OR, ONLY if NEITHER 1 nor 2 exists in US (rarely), then:

3. any district in which any D is subject to PJ
c. 28 U.S. Code Section 1391

i.  (c) Residency. – For all venue purposes – 

1. a natural person, including [a permanent alien], shall be deemed to reside in the judicial district in which that person is domiciled [permanent home]; (where you are a citizen GPJ)
2. an entity with the capacity to sue and be sued in its common name whether incorporated or not incorporated shall be deemed to reside… in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question…; and (corporation is a resident of any district where if we pretended the district was a state, there would PJ over the corp in that state b/c of corp’s contacts) **ignore incorporation – do not know what to do with it in a multi-district state
3. a defendant not resident in the United States may be sued in any… district, and… shall be disregarded in determining where the action may be brought… (events happened elsewhere and D’s don’t reside in same place) (ex: if 1 D in Nebraska and 1 D in France, can still look to Rule 1 & venue would proper in Nebraska bc ignore foreign D)
ii. (d) Residency of Corporations in States with Multiple Districts (states are incorporated at the state level, essentially ignore incorporation and look for contacts sufficient or principal place of business when doing the PJ analysis)
1. In a state which has more than one judicial district and in which a defendant… corporation is subject to personal jurisdiction at the time an action is commenced, 

a. such a corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were separate State, and, 

b. if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts 

d. To determine venue for Corp Analyze as
i. 1391 b(1) & b(2) 

ii. 1391 c

iii. 1391 d
1. Rule 4k1a

2. LAS

3. GPJ Analysis 

4. PJ Analysis 
e. Ex: Surface Supplied:

i. Surface files first and files declaratory judgment in ND of CA declaring it has not infringed. Kirby is seeking to have venue transferred to the CD of CA. Venue is proper in ND because of 1391 B. All events took place in ND.  Venue only proper in CD if Surface had filed against Kirby in CD because then Surface would be choosing venue. Venue not proper in CD for Kirby v. Surface because look to 1391 b1 then c2 then d. Then analyze jurisdiction. There is not GPJ or SPJ over surface in CD of CA. 
f. Motion to dismiss for improper venue:
i. Rule 12(b)(3) 
1. Must raise improper venue in first substantive filing
2. Court may dismiss or transfer to any proper venue
ii. a proper venue could be inconvenient, possibly leading to a transfer of venue. 
g. Motion to change venue:

i. Section 1404(a): for convenience of parties and witnesses, in the interests of justice, by motion or sua sponte, can transfer to a proper venue or to another venue to which all parties consent
ii. Can transfer cases only among courts in one system:
1. Federal to federal within U.S., or 
2. County to county within a state
3. **but not from one state to another or one country to another 
d. Pleadings & Preliminary Motions 
a. Order goes:

i. Pleading
ii. Motion 
iii. Discovery 
iv. Amended Pleading
b. Pleadings. Only the following are allowed; 
i. A complaint
ii. Answer to a complaint
iii. An answer to a counterclaim designated as a counterclaim
iv. An answer to a crossclaim
v. A third-party complaint
vi. An answer to a third-party complaint;
vii. A reply to an answer (if the court orders one)
c. Pleadings contain allegations & denials identifying: 
1. The court’s SMJ
2. The parties
3. Their claims & defenses
4. The subject of the suit
ii. Service: complaints against parties not yet in the suit are served with a summons and a complaint or via (R4)
1. P serves D, but D not yet a party invites 3rd party to join, must use Rule 4 to serve 3rd party but to send answer can use rule 5 and send by mail or email if agreed too 
iii. Formatting: identification of parties, caption, separate paragraphs (Rule 10)
iv. Pleadings are closed once all pleadings on that claim have been filed. Only rule 12 motions stop the clock on an answer

v. Whenever file new pleading it supersedes all previous complaints

vi. Answer can contain counter claims and defenses you want to raise from under Rule 12 

vii. Motion for judgment on the pleadings is a motion to dismiss. 
viii. If client comes to you on day 20 and did not waive service of process, can ask for additional time to file answer under Rule 6 motion. Court can alter the time period and this is not a substantive filing. 
d. Rule 7. Pleadings Allowed; Form of Motions and Other Papers (something you want the court to do in the meanwhile)
i. (b) Motions and Other papers
1. In general. A request for a court order must be made by motion. The motion must:
a. Be in writing unless made during a hearing or trial;
b. State with particularity the grounds for seeking the order; and
c. State the relief sought
2. Form. The rules governing captions and other matters of form in pleadings apply to motions and other papers. 
ii. A motion is anytime you ask the court for something but must include memorandum explaining why you are asking for the motion
iii. Some defense are also claims & if D alleges it but does not label it as a counterclaim it is only treated as a defense. 
iv. Crossclaim = claim between two co-parties
1. No such pleading as crossclaim must go in answer, same with counter claim
v. 3rd party complaint = D brings someone new into the complaint that the Ds think have liability 
e. A Motion is:
1. An application to the court for an order, with
2. A memorandum in support stating the grounds for the motion. 
ii. Service: All papers other than complaints (answers, motions, etc) are served on attorneys/pro se (R5)
iii. Formatting: abbreviated caption (Rule 10)
f. Good lawyering:
i. State all theories of recovery or defense
ii. Allege every element of legal theories & some facts to support each element
iii. Tell a story, catch interest of Judge & press & settlement interest of opponent 
iv. Can assert something on information & belief if do not have everything to meet an element 
g. Bad lawyering:
i. Pleading too much (P alleges facts of defense or D alleges facts of liability)
ii. Allegations or denials can’t prove at trial (hurts credibility of attorney & case)
iii. Allegations or denials which lack a good faith reasonable basis after a reasonable investigation (violates Rule 11)
iv. “implausible” allegations or denials without specific support (Twiqbal)
h. Standard intended by Federal Rules: 
i. Aim for judgment on merits not on procedure
ii. Pleadings get case started
iii. Facts shape outcome thru discovery and liberal amendments to pleadings
i. Conley: Notice Pleading: Petitioners were railroad employees who sued the Union for discriminatory employment practices 
i. Rule: A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief
ii. Holding: Complaint not dismissed for failure to state a claim because of the rule above & no because the federal rules of Civ Pro do not require a claimant to set out in detail the facts upon which he bases his claim. To the contrary all the Rules require is a “short and plain statement of the claim” that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests. 
iii. All you had to do was give Ds notice of claims, not list what their conspiracies are. Courts were just looking for notice 
iv. If P doesn’t state a claim that asks for relief and if there is now law in the claim, there is no legal claim. Could plead too much.
v. Low pleading standard here because they didn’t have resources to prove their case until discovery so have circumstantial evidence at pleading stage.
vi. Low pleading standard = many complaints being filed
j. New Standard: Plausibility Pleading: Twiqbal 

i. Iqbal: 

1. Taking all facts as true (except those that are impossible, ex. aliens)
2. Ignoring “Legal conclusions”

3. Court must find A legal claims to be plausible (somewhere between possible and probable)

4. But Pleader need not name correct legal theory (Johnson v. City of Shelby)
a. But are still supposed to put legal conclusions in complaint but court will not accept them as necessarily being correct 
5. Question is: do the facts plausibly add up to the legal claim. 
6. To determine plausibility: 

a. 1. Somewhere between possible & probable 

b. 2. Based on judicial experience/common sense
i. Problem is that this is subjective, inconsistent, biased, won’t have same experience as P
c. 3. Some courts will consider if there is a more likely explanation 
i. If there is a more likely explanation then complaint fails
ii. Higher standard than plausibility
iii. Lower courts sometimes apply this 
7. Facts: Plaintiff is Iqbal a Muslim man arrested in US shortly after 9/11. Defendants are FBI director Mueller and Attorney General Ashcroft. Here Iqbal is respondent and Mueller and Ashcroft are Appellants. He claims he was deprive of various constitutional protections while in federal custody. He alleged that he was designated a person of high-interest on account of his race, religion, or national origin, in contravention of the First & Fifth amendments to the constitution.

8. Holding: Supreme Court holds that Iqbal failed to plead sufficient facts to state a claim for purposeful & unlawful discrimination against petitioners. the court says these claims are just bare assertions & amount to nothing more than formulaic recitation of elements and are therefore conclusory and not entitled to be assumed true. For the complaint, his arrest was due to unconstitutional discrimination the court says that inference alone would not entitle him to relief because his complaint challenges neither the constitutionality of his arrest nor his initial detention in the MDC. 

9. Court did not want to make Ashcroft tell judge why the singled them out. National security risk, and because of this becomes and unprovable case because never going to get into the gov’ts head. 
ii. Facts & Inferences: on a continuum, as to how close and direct vs. distant and indirect the inference is 
iii. Fact: something that the party making the allegation might really “know,” something that can be observed or tested “directly”
1. Ex: Men showed up to Plaintiffs apartments and told them to leave or threatened them with violence 
iv. Inference: something that alleging party does not know, such as the opposing party’s state of mind or whether the opposing party was involved in a secret agreement, but which someone could infer based on the known “facts.”
2. Ex: In retaliation to litigation Gunning forced tenants he thought were “undesirable” out of their apartments. 
v. Legal conclusion: is the legal significance of a fact or interference; conclusory allegations state an element of a claim without asserting the predicate facts & inferences. 
1. Ex: “these summary evictions occurred via a conspiracy in violation of federal constitutional guarantee of due process of law under the Fourteenth Amendment.”
vi. Gives fair amount of power to trial court to give its subjective beliefs about what is/isn’t plausible = less uniformity. Makes really hard for conspiracy case and undermines rule of the law. 
vii. Johnson v. City of Shelby:
1. Fed pleading rules call for a short & plain statement of the claim showing that the pleader is entitled to relief. 
2. Will not be dismissed for imperfect statement of legal theory
3. Will be dismissed for failure to provide factual allegations; P must plead facts to show that claim has substantive plausibility, but must take educated guess at legal theory. 
4. Plausibility applies to fact do not put special requirements on anybody in regard to the law. Standard about facts not law
viii. Court will sometimes tell you to add more facts to the complaint if do not have enough. Rule 12(e) motion for more definite statement. Happens when factual allegations too unclear
k. The rules are written to apply to any pleading in which a claim is located;
i. D can argue motion to dismiss for failure to state a claim
1. But must include all other rule 12 defenses that D is going to lose in first filing (12(b) 2-5). 
2. Could just file use or lose ems first then later raise failure to state a claim. 
l. Rule 8. General Rules of Pleading

i. (a) Claim for Relief. A pleading that states a claim for relief must contain:
1. a short and plain statement of the grounds for the court’s SMJ, unless the court already has jurisdiction and the claim needs no jurisdictional support;
2. a short and plain statement of the claim showing that the pleader is entitled to relief; and 
3. a demand for the relief sought, which may include relief in the alternative or different types of relief.  
ii. Governs complaint; any pleading in which there is a complaint against someone else. If D files answer with counter claim, still needs to everything else required for a regular complaint
iii. *When dealing with claims and counterclaims analyze all separate complaints. 
iv. (b) Defenses. Admissions and Denials. 
1. In General. In responding to a pleading, a party must:
a. state in short and plain terms its defenses to each claim asserted against it; and
b. admit or deny the allegations asserted against it by an opposing party.
2. Denials – Responding to the Substance. A denial must fairly respond to the substance of the allegation.
3. General and Specific Denials. A party that intends in good faith to deny all the allegations of a pleading – including jurisdiction – may do so by a general denial. A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted. 
4. Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest. 
5. Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial.
6. Effect of Failing to Deny. An allegation – other than one relating to the amount of damages – is admitted if a responsive pleading is required and the allegation is not denied. If a responsive pleading is not required, an allegation is considered denied or avoided. 
v. Defendant does not have to respond to legal conclusions, but has to respond to every allegation either by 
1. Admitting
2. Denying
3. Stating that they have insufficient information
vi. Can deny half and admit half 
vii. Kule v. Bahari Group:
1. Facts: Plaintiffs all worked for Ds. Alleged that in October Ds refused to pay 2 of the plaintiffs but told them if they kept working for them that they would receive all future & past wages. On Nov. 30 all Ds were terminated without ever receiving their pay
2. Ds failed to admit or deny the allegations & therefore by default they admit them. 

a. Consequence = automatically admit allegations because they failed to deny. And since Ds have not admitted to the facts and thus it follows that Ps are entitled to judgment on the pleadings where D’s answer failed to deny allegations 
3. If there are allegations everyone agrees on then that stuff does not have to be litigated. 

4. D’s counterclaim for fraud is dismissed because it does not meet the heightened pleading standards because it does not allege any misrepresentation by plaintiffs nor does it explain how Ds relied on any such misrepresentation. Counter claim for Tortious interference with Business Relations is dismissed because Ds fail to state a claim. They have not explained which business relationships plaintiffs intentionally harmed by their actions
viii. (c) Affirmative defenses. 
1. In General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including: accord and satisfaction; assumption of risk; contributory negligence; duress; estoppel; fraud; laches; payment; release; res judicata; statute of limitations

a. Avoidance = because avoids ordinary legal effect of claim, rather than challenging existence of elements of claim

b. Types of defenses that are affirmative:

i. Disfavored for policy reasons

ii. Better for D to prove (D has better access to evidence)

iii. Likely to cause unfair surprise, sandbagging, if D does not raise

iv. Extrinsic to elements of P’s cause of action

c. These defenses must be in pleading 

d. Any Defense that might be affirmative should be in Pleading (Ingraham) 
e. P has burden for claims & D has burden for affirmative defenses
ix. Ingraham v. US:

1. Facts: Ingraham was operated on by an Air Force Surgeon who negligently used a drill which resulted in spinal cord damage causing severe & permanent injuries. Bonds were awarded 1.8 mil plus 1.6 million for their infant daughter and $750k in damages for the mother due to negligence on behalf of an Air Force Physician for failure to perform a timely C-section which resulted in severe medical problems for the daughter
2. Issue: Should the damages be limited by the Medical liability & Insurance Improvement Act even though this defense was not raised until after a judgment was entered?

3. Holding: Just denying allegations would not put the plaintiff on notice that this is an affirmative defense in this case. To determine if something is an affirmative defense look to the list under Rule 8, and if would catch plaintiff by surprise. 
a. Requires pleading of affirmative defense to prevent unfair surprise. 
b. Affirmative defenses must go in the answer, but do not have to go in the first answer D files because they are not a use them or lose them
c. Be unfair to give D relief after trial because had no time to prepare for this defense. Ds are bringing this up after the fact when they could have raised it in their pleadings. 
d. Once you have a judgment that supersedes the pleadings
x. Rule 8 Plausibility pleading:

1. Claim -> Element 1 -> Facts that create a reasonable/plausible inference that element 1 is met 

a. Element 2 -> Facts that create a reasonable/plausible inference that element 1 is met

b. Element 3 -> Facts that create a reasonable/plausible inference that element 3 is met 

xi. Minimum substantive requirements for answer:

1. Admit, deny, or state lack of sufficient information to form a belief as to truth of each fact alleged in complaint (failure to specifically deny = admit)

2. All R.12b defenses unless already waived or asserted by pre-answer motion

3. All (other) affirmative defenses

4. Any counterclaims or crossclaims

5. If P did not ask, jury demand (or via written demand within 14 days)
m. Rule 9: Pleading Special Matters

i. (b) Fraud or Mistake: Conditions of mind. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. (Swanson v. Citibank). Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally. 
1. (Fraud claims and mistake defenses are disfavored. But it is impossible to get into the head of D.)
ii. Swanson v. Citibank

1. Facts: Plaintiff wanted to take a home-equity loan with Citibank. She filled out forms & was conditionally approved for the loan. The bank hired an appraiser to appraise her house and they said it was worth much less than she did, and then turned down her loan. She hired a different appraiser who valued it a much more. P then filed this suit because she believes she was discriminated against
2. Holding: 
a. P v. Citibank discrimination claim: P’s complaint about Citibank for discrimination meets the requirements to state a claim. The fact that P has extraneous facts in her complaint does not undermine the soundness of her pleading. District court erred in dismissing this claim. 
i. Claims for discrimination survive a motion to dismiss because there was notice, and sufficient detail was pled to make this claim, the court says her claims identify the type of discrimination, by whom, and when it occurred. The court finds it plausible because the court’s standard is IF these things could happen not DID they happen.
b. P v. Citibank fraud claim:  P never alleges she lost anything by applying for the loan which is a requirement for a fraud claim. District court was correct in dismissing.
c. P v. Lainer & PCI: P accuses Ds of skewing their assessments of her home because of her race and this court finds she has pleaded enough to survive a motion on this claim as well. 
3. Majority is motivated by concerns that cases will be dismissed for technical reasons and won’t give parties opportunity to be heard. D is motivated by cost & argues this lowered standard will allow too many cases and thus too much costly discovery.  

a. Facts would be too minimal if they do not allege type of discrimination, by whom, and when. Not requiring more than a notice pleading that pleads those things.
4. Dissent says case should be dismissed because it lacks the competitive situation. Also argues there is evidence showing P was previously denied for this loan. P did have opportunity to rebut this, she is the one who introduced this evidence. P’s job is to allege claim, D’s job is to provide evidence to dispute claim. 
a. For dissent would have to show type of discrimination, by whom and when, but would also have to show a competitive situation; that someone else got something instead of P because of discrimination. 
b. Sometimes if it is obvious like with a job promotion. But with cases like this no, because P would not know without discovery who else was approved for a loan
c. Says mistake is more plausible error and therefore discrimination not plausible. Applying dif standard
d. Citibank does not argue error in appraisal judge gets that from his own research.

e. Judge following Euro model of law where judge goes out and collects research 
5. Majority & Dissent: agree the fraud claim should be dismissed bc under Rule 9, party must state w/ particularity the circumstances constituting fraud or mistake. 

a. Disagree about how to apply plausibility standard to discrimination claim

b. Standard majority is applying: the P must give enough details about the subject matter of the case to present a story that holds together. Court will ask itself could these things have happened not did they happen. 

6. Problem with weeding out cases at pleading stage is that v. difficult to prove what discovery is going to show. 

iii. For Pro se P (P presenting own case) court will bend over backwards to read her complaint; cut her slack
iv. Plausibility makes difference in cases with conspiracy, something P won’t have direct access to evidence, discrimination, state of mind cases, cases where other party holds all the evidence, where something weird happens
n. Rule 12 Defenses & Objections… 
i. To extend time period prior to answering D can file any of 12(b) motions or a motion for a more definite statement  
ii. If Rule 12 motion is granted = case dismissed so no answer 

iii. Use them or lose them must be in pre-answer motion or in answer

iv. Lack of SMJ can be raised at any time

v. 21 days to file a rule 12 pre-answer motion

vi. if served with complaint & do not file answer, a default judgment will be entered;

1. can raise use them or lose them after default judgment through Rule 60
vii. (a) Time to serve a responsive pleading 

1. In General. Unless another time is specified by this rule or federal statute, the time for serving a responsive pleading is as follows

a. (A) A defendant must serve an answer:

i. within 21 days after being served with the summons & complaint; or

ii. if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent... 

b. A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the pleading that states [that claim]…
2. (4.) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these periods as follows:

a. (A) if the court denies the motion…, the responsive pleading must be served within 14 days after notice of the court’s actions; or

b. (B) if the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days after the more definite statement is served 
viii. When served a client can answer or file a motion to dismiss under rule 12
ix. R. (12)(a)(1): Answer due 21 days after service or 60 days after waiver but, 
1. Day 20: haven’t heard from court on motion to dismiss, do not have to prepare an answer because waiting for court to rule on the motion (Ball in judges court).
x. R. 12(a)(4): Denial of 1st R.12 motion extends deadline to 14 days after denial. Grant of motion for more definite statement extends deadline to 14 days after new complaint served. 
1. If court grants motion to dismiss never had to file an answer
xi.  (b) How to present defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. But a party may assert the following defenses by motion… (all can be raised in pre-answer motion)(at this point court only has complaint)
1. lack of SMJ

2. lack of PJ

3. improper venue

4. insufficient process

5. insufficient service of process 

6. failure to state a claim upon which relief can be granted 

7. (a R.12) motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed?
xii. (c) Motion for judgment on the Pleadings. After the pleadings are closed – but early enough not to delay trail – a party may move for judgment on the pleadings. 

1. Asking court to consider complaint & answer to determine based on this document there is not enough to support the claim. At this stage court has complaint & answer 
xiii. (d) Result of presenting Matters outside the Pleadings. If on a motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not excluded by the court, the motion must be treated as one for summary judgment under Rule 56. All parties must be given a reasonably opportunity to present all the material that is pertinent to the motion. 
xiv. (h) Waiving and Preserving Certain Defenses. 

1. When Some Waived. A party waives any defense list in R.12(b) (2)-(5) by: 

a. Omitting it from a motion in the circumstances described in Rule 12 (g)(2); or

b. Failing to either: 

i. Make it by motion under this rule; or

ii. Include it in a responsive pleading or in an amendment allowed by R.15(a)(1) as a matter of course

2. When to Raise Others. Failure to state a claim upon which relief can be granted or to state a legal defense to a claim may be raised in any pleading, by a motion under R.12(c) or at trial.  
3. Lack of SMJ. If the court determines at any time that it lacks SMJ, the court must dismiss the action.
o. 1st pre-answer Rule 12(b) motion to dismiss may raise:

i. Rule 12(h)(1)Lack of PJ, improper venue, insufficient process or service (use or lose)

1. if available must be in the first pre-answer motion, or if no motion, in answer (or amendment as of right thereof)

ii. party waives any defense is rule 12 b 2-5 by omitting them from the 12 (g) motion. 

1. If you put any defenses in a motion then 12(g) says they all have to go in there
iii. Failure to state a claim: Rule 12(h)(2); can raise in any pleading, on a motion for judgment on the pleadings, or at trial

iv. Lack of SMJ: Rule 12(h)(3): can raise at any time

p. Other Rule 12 motions that can be raised pre-answer

i. (e): Motion for a more definite statement: A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. The motion must be made before filing a responsive pleading and must point out the defects complained of and the details desired. If the court orders a more definite statement and the order is not obeyed within 14 days after notice of the order the court may strike the pleading. 

1. Must be raised pre-answer 

2. Delays answer until 14 days after denial motion or new complaint

3. Is for P to amend their complaint. They are given 14 days from time judge asks for a more definite statement 

ii. (f): Motion to Strike. The court may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. The court may act:

1. on its own; or

2. on motion made by a party either before responding to the pleading or, if a response is not allowed, within 21 days after being served with the pleading. 

q. Present Rule 12 pre-answer Motions

i. (g) Joining Motions.

1. Right to join. A motion under this rule may be joined with any other motion allowed by this rule. 

a. Can put together a motion for a more definite statement and defense to dismiss for lack of PJ

2. Limitation on Further Motions. Except as provided by R.12(h)(2)or(3), a party that makes a motion under this rule must not make another motion under this rule raising a defense or objection that was available to the party but omitted from its earlier motion. 

a. Cannot file a series of theses. 

b. Must have everything in one doc = all rule 12 motions in one document 

c. If there is some amendment that adds or changes facts that presents defenses you did not know you had before 
ii. Omnibus Rule 12(g): 

1. Must raise all available Rule 12 defenses/objections in 1st pre-answer motion. 

iii. Diff between injunctive relief under Rule 65 v. in a complaint is under Rule 65 you are filing for a preliminary injunctive provisional relief pending a result in a case. This is a motion v. a complaint seeking injunction is seeking for the final result. 

r. Rule 11: Signing Pleadings, Motions Papers; Representations to Court (Policing Presentations to the court)
i. (a) Signature. Every pleading, written motion, and other paper must be signed by at least one attorney or by a party personally if the party is unrepresented
1. By signing pleading, asserting it’s not an improper purpose; not using it to drive up the other side’s costs or to try to embarrass someone/obtain trade secrets
ii. (b) Representing to the court. By presenting to the court a paper whether by signing, filing, submitting, or later advocating it, an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonably under the circumstances: 
1. it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation;
2. the claims, defense, and other legal contentions are warranted by existing law or by nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law; (Frantz)
a. either law has to exist to support you or have a real reason for the court to change/expand existing law. Courts will ask to specifically identify controlling authority when challenging the law 
3. the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery (Business Guides; Kraemer) and
a. do not need to submit evidentiary support to court w/ pleadings, just have ot have it or think you will get it in discovery 
4. the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information 
5. *Depends on what is reasonable under the circumstances 
a. don’t have to believe what your client claimed happened but have to believe it has evidentiary support 
b. just have good faith in your cause is not enough to reasonably believe it under the circumstances 
6. Standard for these certifications: objective, reasonable standard; attorney has to have a good faith belief that it has evidentiary support. Subjective good faith belief has to be based on a reasonable explanation (subjective and objective components)

iii. (c) Sanctions. 
1. In general. If, after notice and a reasonably opportunity to respond, the court determines that Rule 11(b) has been violated, the court may impose an appropriate sanction on any attorney, law firm or party that violated the rule or is responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation committed by its partner, associate or employee
2. Motion for sanctions. A motion for sanctions must be made separately from any other motion and must describe the specific conduct that allegedly violates Rule 11(b). The motion must be served under Rule 5, but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets
a. If warranted the court may award to the prevailing party the reasonable expenses, including attorney’s fees, incurred for the motion
b. Whoever wins on Rule 11 motions gets attorney’s fees. 
c. Amount of fees = costs to make motion & oppose motion
d. Deters frivolous Rule 11 motions 
e. Deters failure to respond appropriately
3. On the Court’s Initiative. On its own, the court may order an attorney, law firm, or party to show cause why conduct specifically described in the order has not violated Rule 11(b). 
a. Saying you have to show up and say why you didn’t violate rule 11
4. Nature of a Sanction. A sanction imposed under this rule must be limited to what suffices to deter repetition of the conduct or comparable conduct by other similarly situated
a. The sanction may include nonmonetary directives; an order to pay a penalty into court; or if imposed on motion and warranted for effective deterrence, an order directing payment to the movant of part or all of the reasonable attorney’s fees and other expenses directly resulting from the violation 
i. Can only aware what is needed to prevent them from doing it again and prevent other from doing same thing
ii. If courts find you have violated Rule 11 then the court can award the party who moved for sanction whatever it cost them to deal w/ violation. 
5. Limitations on Monetary Sanctions. The court must not impose a monetary sanction:
a. Against a represented party for violating rule 11b2 or
b. On its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or settlement of the claims made by or against the party that is or whose attorneys are, to be sanctioned. 
i. Cannot issue monetary sanctions once the case isn’t there anymore
ii. Clients voluntarily dismissed case so they settled, so court cannot vindictively go after them 
6. Requirements for an order. An order imposing a sanction must describe the sanctioned conduct and explain the basis for the sanction
a. Helps for an appeal, explain to person who violated Rule 11 what they did wrong. Not just to inform other attorneys but sanction against attorney who violated. Embarrassing to other attorneys. Also keeps judge accountable 
7. *court does not have to sanction violator
a. hold law firm accountable as well for deterrence 
b. courts have to give notice and opportunity to be heard before sanctions are handed out 
c. To ask for sanctions against opposing counsel, make a motion and serve it using Rule 5. Must wait 21 days before giving it to the court. 
d. If issue has been corrected cannot give sanctions to the court 
e. Nonmonetary sanctions = strike a claim, defense, not allow them to present some piece of evidence
f. Monetary sanctions = only an amount necessary to deter repetition, fees incurred for the motion itself 
8. Business Guides v. Chromatic 
a. Facts: Business guide alleged that Chromatic was copying from BG’s trade directory. BG identified 10 false directory listings called seeds. BG’s attorneys did not follow Rule 11 at the time of filing because Rule 11 states that the attorney signing the document “certifies to the best of his or her knowledge, information, and belief, formed after an inquiry reasonable under the circumstances that the factual contentions have evidentiary support.” The attorneys did not check if the facts alleged by their clients had evidentiary support. 

b. Holding: The client BG and its attorneys, and the law firm were all sanctioned because the court is allowed to impose sanctions on both the party bringing the suit and its attorney, and Rule 11 dictates the law firm must also be held jointly responsible. They were all sanctioned for failing to conduct a proper prefilling inquiry, and for failing to inquire into the accuracy of listings after learning that four contained no misinformation

i. Attorney should have check things out withdrew complaint once court clerk told them 4 of the 10 seeds contained no misinformation or done further research

ii. Judge particularly angry bc BG was asking for TRO and it was filed ex parte and it was filed under seal so opposing party can’t see what are the seeds and can’t rebut it. Courts expect attorneys will really check allegations in this scenario 

9. Kraemer v. Grant County (Conspiracy Case) 
a. Facts: This is an appellate case where an attorney is appealing from sanctions imposed against him in the trial court for having filed suit on behalf of his clients without first having made a reasonable investigation into the facts of the case. The client Lawton was representing, in the case he was sanctioned for, was Laura Kraemer who told Lawton that Herbert Hottenstein, Sherriff of Grant County had conspired with the Bakers to evict her from her home and steal her belongings. 
i. Lawton made an administrative claim against the county on behalf of Kraemer for damages without doing any investigation. He based it just on strength of the letter. After that he hired an investigator who could not confirm or discredit any part of Kraemer’s story other than that the Bakers had been there when Kraemer was forced out of the house. With only this information Lawton filed suit against Bakers and Sheriff.  
i. Lawton also got a statement from the Plaintiff. Did this to check her whole story, make sure it is consistent to what she told him. Going further than you would ordinarily go. 
b. Rule: it is not necessary that an investigation into the facts be carried to the point of absolute certainty. The investigation need merely be reasonable under the circumstances. To determine this the court looks to these factors:

i. Whether the signer of the documents had sufficient time for investigation; the extent to which the attorney had to rely on his or her client for the factual foundation underlying the pleading, motion, or other paper; whether the case was accepted from another attorney; the complexity of the facts and the attorney’s ability to do a sufficient pre-filing investigation; and whether discovery would have been beneficial to the development of the underlying facts 

c. Holding: Court says they cannot require an attorney to procure a confession of participation in conspiracy form one of the prospective defendants before filing suit – if there were such a confession, no lawsuit would be necessary. Lawton did all he could have reasonable done to investigate his client’s account of events before the complaint was filed. We cannot insist that a lawyer abandon his clients’ cause simply because the investigator was unable to obtain cooperation of the prospective defendants. Reasonable investigation under circumstances 
10. Frantz v. US Powerlifting Federation
a. Facts: Plaintiffs claimed that IPF, the USPF and the president (Cotter) of USPF were conspiring to monopolize the sport of weightlifting. This is a problem because the district court determined that plaintiffs failed to state a claim on which relief may be granted. The Ps then filed an amended complaint dropping Cotter as a D
b. Rule 8 = just need short and plain statement showing pleader is entitled to relief
c. Rule 11 = need factual basis for your contentions 
d. Holding: Sanctions appropriate because Rule 11 looks to whether the side filing the pleading knew enough at the time of filing, not whether it spread all on the record. Rule 11 states that the signature verifies that the paper is “well grounded in fact” not that all facts are contained in the paper. But here the filing did not meet this standard
iv.  (d) Inapplicability to Discovery. This rule does not apply to disclosures and discovery 
v. If submit something that is inaccurate to the court do not have to withdraw it and correct it just have to stop advocating it. 
s. Rule 15: Amending the Pleadings 

i. Motion for leave to amend not file a motion to amend
ii. New pldg - becomes operative pldg; other pldg falls out; have to cut and paste the stuff you want to keep from the old pldg into the new pldg

iii. Complaint: First amended complaint (calling for answer to first amended complaint)
1. Requires responsive pleading 
iv. Answer: First Amended Answer (have 21 days to fix)
1. Amended answer to amended complaint: had a complaint, then amended their complaint; then, answer to the amended complaint (even if there was an answer to the original complaint); then you amended your answer to the amended complaint
v. Extra time given b/c if something wrong is pointed out, can fix the claim w/out having to get the court involved. Don’t have to ask permission, can just do it
1. Hypo: P serves complaint on D - asking them to waive formal service. Now have 60 days to answer. File their answer; 21 days later, can P amend the complaint w/out asking permission of the court? 

a. YES, it’s permissible. Sometimes, that’s the way these time periods end up stacking up
2. Other Amendments: what’s the standard for allowing a pldg to be amended after the 1 free do-over? What standard will the court hold the P to? 
a. When justice so requires: Foman factors; presumption is in favor of allowing you to amend unless the other side shows that there’s a problem (undue delay, dilatory motive, futility)
b. Examples: party knew about something all along and were holding it back on purpose so other party wouldn’t have time for discovery. Court can also extend the discovery time; court might deny motion to leave

3. Time to Respond:
a. You get at least 14 days, or if this happened quickly and you still had more time to respond under the original complaint, then you get the time remaining to respond under the original pleading 

vi. (a)(1): One free amendment:
a. within 21 days of serving pleading or
b. within (earlier of) 21 days after responsive pleading of R.12 motion served
c. if didn’t plead use them or lose them in original complaint, must go in amended complaint/amended answer in the FIRST do-over. Haven’t waived it until after first do-over  
2. (a)(2) Can amend later: 
a. by consent of adverse party or 
b. by leave of court using “freely given when justice so requires” standard:
i. Leave given unless
· Undue delay/bad faith/ dilatory motive by movant
· Undue prejudice to opponent, or futility of amendment 
c. Unless a rule 16(b) Scheduling order is entered, in which case need: 
i. Court approval using “good cause” standard
ii. 16(b) scheduling order = deadline for amended pleadings. If you are beyond deadline want to move deadline & amend pleading. Need to demonstrate “good cause” and ask court for leave to amend (Governed by Rule 15.) 
iii. if want to amend later also asking court for scheduling order. Can’t just get other sides written consent, judge has to actually order it. Need good cause. Burden is flipped; presumption in favor of not changing the deadline.
d. Unless a rule 16(e) final pretrial order is entered, that order sets forth the relevant issues in the case; in which case need: 
i. Court approval using a “manifest injustice” standard (to amend)(very high standard). Very difficult to show, rare but not impossible.
e. If beyond limitations to amend then you need to relate back 
f. Other Amendments: what’s the standard for allowing a pldg to be amended after the 1 free do-over? What standard will the court hold the P to? 

i. When justice so requires: Foman factors; presumption is in favor of allowing you to amend unless the other side shows that there’s a problem (undue delay, dilatory motive, futility)

ii. Examples: party knew about something all along and were holding it back on purpose so other party wouldn’t have time for discovery. Court can also extend the discovery time; court might deny motion to leave
g. Time to Respond:

i. You get at least 14 days, or if this happened quickly and you still had more time to respond under the original complaint, then you get the time remaining to respond under the original pleading 

3. (a)(3). Response to amend pleading due (later of) original 14 days after service 
vii. (b): Amendments During and After Trial. 
1. Based on objection at Trial. If at trial a party objects that evidence is not within the issues raised in the pleadings, the court may permit the pleadings to be amended. The court should freely permit an amendment when doing so will aid in presenting the merits and the objecting party fails to satisfy the court that the evidence would prejudice that party’s action or defense on the merits. The court may grant a continuance to enable the objective party to meet the evidence
2. For issues tried by consent. When an issue not raised by the pleadings is tried by the parties’ express or implied consent, it must be treated in all respects as if raised in the pleadings. A party may move – at any time, even after judgment to amend the pleadings to conform them to the evidence and to raise an unpleaded issue. But failure to amend does not affect the results of the trial of that issue. 
viii. (d) Supplemental Pleading: can recover events after filing (with leave of court)
ix. (c) Amended Pleading relates back when:
1. (A) when permitted by the law that provides the statute of limitations; OR
2. (B) when new claim/defense arose from same conduct, transaction or occurrence set forth in earlier pleading:
a. new claim based on same events relates back 
b. new claim based on new events does not relate back 
c. Key = whether original pleading put D on notice of new claim; (Barcume) 
3. Relation back matters when file K claim, then want to add tort claim, will only work if it relates back. Needs to be w/in SOL
x. Examples

1. Relation back irrelevant: If SOL on new claim had already run when original pleading filed, cannot amend back because relating back will not help you:

2. Relation back irrelevant: if SOL has not yet run when amended pleading filed, no need to relate back 

xi. Supplemental Pleadings: for things that happen after you file your first pleading. Not that you want to change 1st pleading to add facts; it’s that an assault happened after original complaint. Lots of times, courts just let Ps amend and don’t call it a supplemental pldg, but it’s technically a supplemental pldg 

xii. Barcume v. City of Flint

1. Facts: Ps original claims alleged discrimination in hiring & promotion practices in violation of 42 USC Section 1983, and discrimination in hiring practices and promotion practices and in terms and conditions and privileges of employment in violation of the Elliott-Larsen Civil Rights Act. 
a. In their amended complaint Ps also alleged sexual harassment violations

b. Rule 1 was not followed in this case. Have to leave to amend because beyond the 21 day period. 

c. At same time that you have to file a motion for leave to amend, have to file a copy of the amended motion and the court grants it, becomes the operative pleading 

d. New claims from P have to relate back past the SOL. 

e. **Might want to relate back when

i. have another allegation you want to state the claim for based on same facts/transaction (automatically relates back)

ii. or for adding more factual detail (automatically relates back)

iii. or new events and new events are facts you want to talk about bc they amount to a new claim; (have to show it relates back)

iv. allowed to relate back when SOL has run because might find new information 

2. Rule: Claims relate back to the original pleading when the claim asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading.
a. But if the alteration of the original statement is so substantial that it cannot be said that defendant was given adequate notice of the conduct, transaction, or occurrence that forms the basis of the claim or defense, then the amendment will not relate back and will be time barred if the limitations period has expired.

b. The fact that an amendment changes the legal theory on which the action initially was brought is of no consequence if the faction situation upon which the action depends remains the same and has been brought to Ds attention by the original pleading. 
c. The rule is being applied here to prevent the Ps from adding in an entirely new claim, that they had not made any reference to in the initial pleading in order to ensure D is not blindsided by a new complaint right before trial they were not aware of. Also this concept is used to help with the SOL it is used to allow Ps to get around SOL when they need to amend their complaint but are running against the SOL, but it does not just allow P to add in entirely new complaints and avoid the SOL

3. Holding: Ps could only add sexual harassment claims that related to hiring or promotional decisions, no other sexual harassment claims could be added. 
a. Sexual harassment claim did not relate back bc there were no facts in the original complaint that led to it and no claim for it. 

b. Foman Factors for not allowing Sexual Harassment Claim: bc filed claims years after, and haven’t formulated their discovery plan, and D not on notice of this claim 

e. Subject Matter Jurisdiction
a. Can raise lack of SMJ at any time
b. It is jurisdiction over the controversy, type of cases courts can hear
c. Congress May set SMJ of federal courts with Constitutional Limits 
d. By Statute, Congress has given federal courts narrower SMJ than Constitutional limits (statutes narrower than Constitution)
e. Federal courts are of limited SMJ
i. If no SMJ then judgment is void 
f. State courts given SMJ by state law; state courts of “general SMJ” can hear any type of case unless this type is heard exclusively elsewhere 
i. Family & Probate law can only be heard in state court
ii. Probate = deciding what to do with stuff after someone dies
g. SMJ is not waivable
h. When deciding where to file want to consider the knowledge of the bench, or the jury pool;
i. State court jury from county/city
ii. Fed court jury = broader 
i. Federal Q or Diversity SMJ, can be filed in state or federal so to choose consider:
i. Expertise of bench 
ii. Jury pool
iii. Docket or backlog speed
iv. Responsiveness to local concerns vs. independence from local politics (are you in jurisdiction where judges are elected or in fed court where they are elected for life)
v. Political learnings of the bench 
vi. Procedural rules
vii. Attorney’s familiarity with forum & its impressions of attorney 
j. The party that is asking court to exercise its Jurisdiction has the burden of showing why and if its challenged has to defend it, but no proof offered unless SMJ is challenged or court raises issue sua sponte  
k. If file case in state court that should be federal will get removed to federal court 
l. In venue selection clause parties cannot just pick federal court, still has to meet statutory requirements. 
m. If have 1 federal claim and 2 state claims against each other, party who files first will get court they want. If want to remain in state court (and parties not diverse) could just drop federal claim so it cannot be removed to federal. 
i. Often parties will forego a federal law claim to stay in state court
ii. Even if other party counterclaims with federal claim, state court could decide it
n. To decide State v. Federal court 
i. State only: family law, probate, etc. 
ii. Federal only: admiralty, U.S. (or its agencies) are a party, patent, copyright, bankruptcy, etc. 
o. SMJ in Federal District Courts (Statutes add more requirements)
i. Federal Q:
1. Constitution: federal law must be an ingredient in case
2. Section 1331: P’s case depends on federal law
a. 28 US Code 1331: The district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US.
b. Does not give as much as the constitution would allow; narrows requirements. 
3. Federal law must be (Mottley):
a. A pivotal element: an actually disputed, nonfrivolous issue upon which P’s claim depends
b. In P’s hypothetical “well-pleaded” complaint:
i. The minimum allegations P would have needed to state P’s claim, is where the federal Q must be pivotal
ii. P’s actual complaint is likely to contain more than minimal allegations needed to a state a claim & that’s fine. 
4. Section 1331: Once have Pivotal element in P’s “well-pleaded complaint: 
a. If federal law creates the cause of action, then have federal Q SMJ
b. If federal law preempts state law, then have only federal law claim. Example: ERISA preempts state law regarding employee benefits so a suit by an employee against employer about those benefits has federal Q SMJ
c. If parties incorporate federal law into their K, then NO federal Q SMJ created
d. If federal Q is part of D’s defense or counter claim, then NO federal Q SMJ created 
5. Decide SMJ based on the complaint on the day it is filed. Court only looks to see if the well pleaded complaint raises the federal Question. 
a. Can pass well-pleaded complete w/ minimum allegations 
6. Mottley Case 
a. Facts: Supreme court addresses if this court has SMJ over the railroad company. This issue arises because the court brings it up because they say they do not have SMJ over the railroad company. The court holds that a suit arises under the Constitution and the laws of the US only when a plaintiff statement of his own cause of action shows that it is based upon those laws or that Constitution. It is not enough that the plaintiff alleges some anticipated defense to his cause of action, and asserts that the defense is invalidated by some provision of the Constitution. Although such allegations show that very likely, in the course of litigation, a question under the Constitution would arise, they do not show that the suit, that is the plaintiff’s original cause of action, arises under the Constitution. 
i. Ps are alleging breach of contract which is state law claim, but their complaint talks about fed law and that the defense’s whole case will use fed law, but still only claiming breach of K. 
b. Holding: Mottleys complaint was really just a breach of contract complaint. Supreme court dismissed the case because of no SMJ. Because limitations had not yet past the Mottleys could file in state court. 
i. Court says doesn’t matter that few law is going to decide case, they only look to well-pleaded complaint to determine if it will be heard in fed law. So court says state law claim
ii. Well-pleaded means the least the plaintiff needed to include in the complaint to state fully her complaint against the defendant, without anticipating the defendant’s likely response to that claim
ii. Diversity Jurisdiction:
1. Constitution: one P must be diverse from one D
2. Section 1332: “Complete” diversity and greater than $75k for amount in controversy 
3. Have this because concerned about bias for out of state party/citizen
4. Even if have case that meets diversity SMJ DO NOT HAVE to file in fed court, but opposing counsel could remove to fed. 
5. If case starts out in state court and then is removed to Federal could be remanded back to state. 
a. Do not have to ask to remove. Just tell court you are removing
6. 28 US Code 1332: 
a. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75k, exclusive of interest and costs, and is between 
i. (1) Citizens of different states; 
ii. (2) Citizens of a state and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the US and are domiciled in the same state
iii. (3) citizens of different states and in which citizens or subjects of a foreign state are additional parties; and 
iv. (4) a foreign state as plaintiff and citizens of a state or different states 
b. except when express provision therefor is otherwise made in a statute of the US, where P who files the case originally in Fed courts is finally adjudged to be entitled to recover less than the sum or value of $75k computed without regard to any setoff or counterclaim to which the D may be adjudged or entitled, and exclusive interests and costs, the district court may deny costs to the P and, in addition, may impose costs on the P.
7. 1332 SMJ = complete diversity + amount in controversy
a. (a) complete diversity 
i. citizen of state A v. citizen of state B
ii. aliens on one side only; citizen v. alien or alien v. citizen; but not if alien is permanent legal resident residing in same state as opponent
iii. citizen A v. citizen B can add aliens on either or both sides. 
· No diversity SMJ over alien v. alien plus a citizen only on only one side. (Cannot have alien vs. alien, or alien v. citizen + alien).
iv. Foreign state as P v. citizens (doesn’t matter where alien is from)
8. Citizenship for purpose of 1332:
a. US Citizen = primary domicile, place in which intend to live indefinitely (Same as GPJ)
b. Corporation = where incorporated & principal place of biz (nerve center) (Same as GPJ)
c. Partnership = every place where partners are citizens (can be over 50 places)
d. Estate/Guardian = where deceased was a citizen
e. Insurer = in action against insurer where insured not a D, where incorporated & principal place of biz & where insured citizen 
f. US citizen domiciled abroad: Not alien & not citizen of a state; No diversity SMJ 
g. *Citizen ship is where parties live at time of filing (determined for purposes of the case AT TIME OF FILING): CANNOT MOVE AFTER FILING TO CREATE OR DESTROY DIVERSITY (but citizenship can change if a party drops out or is added). 
h. If case starts out with incomplete diversity, can end up with diversity if a P or D drops out.
9. (b) 1332 Amount In controversy (only statutory requirement not Constitutional)
a. exclusive of interest & costs
b. amount pleaded in good faith (unless to a legal certainty cannot win greater than $75k)
c. injunctive relief: value to P or cost to D
i. for these court has to assess the value
d. used to be concern if you allowed out of State Ds to remove to federal court for small claims, Ds would essentially be immune because it would be worth it for the Ps to litigate the small claims in fed courts. (this preserves small claims)
e. Costs = filing fees, witness fees, (does not include attorney’s fees) but includes directly related court costs. Court can make losing side pay costs.
f. Cost & interests no included in $75k bc we don’t what they are going to be and cannot upfront guess what they are
g. Even if P wins court can decide that D doesn’t have to pay Ps cost or P has to pay Ds costs. Have this so P will not beef up costs because they think D will have to pay. 
h. Amount is decided right at the beginning of things. 
i. Standard is Rule 11 
ii. Courts treat it as “is this an amount you could win legally”
i. aggregation rules to reach greater than $75k 
i. one P can aggregate all claims against one D even if claims not related 
ii. one P cannot aggregate claims against separate Ds
· however, there are situations where P can collect the entire amount from just 1 D (joint & several). So each P can be liable for full amount 
iii. multiple Ps cannot aggregate separate & distinct individual claims, but can share a single undivided right such as: 
· an undivided interest in property
· a shareholder suit for injury to entire corporation
· *(Ps can join their claims in one suit under Rules 18 and 20 even if they cannot aggregate the amounts in controversy, but the federal court must have SMJ over each claim.)
10. Mas v. Perry: 
a. Facts: D cites rule that complete diversity of parties is required in order that diversity jurisdiction be obtained; that is no party on one side may be a citizen of the same state as a party on the other side. And thus D says Ms. Mas is not diverse from him because they both live in Louisiana and are therefore citizens of that state and not diverse so the court does not have SMJ over him. 
b. Rule: Domicile is a person’s place of “true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.” Mere residence in a State is not sufficient for domicile. Domicile can be changed by taking up residence in a different domicile with the intention to remain there.
i. To establish a domicile license change would be good evidence but might need more. 
ii. Domiciled under SMJ is the same as GPJ in that for a person it is where their permanent place of residence is
iii. Different than Rule 4 usual place of abode because that can be more than one place or dwelling. 
c. Holding: The court does have SMJ here because Ms. Mas was determined not to have the same domicile as her husband and thus her domicile is Mississippi. In this case between Mr. Mas and D there is SMJ because it is a claim by an alien against a State citizen and an action between citizens of different states.
11. Hertz Corp v. Friend
a. A corporation is domiciled where it has its principal place of business which is defined as the place where a corporation’s officers direct, control, and coordinate the corporation’s activities. It is the place the Court of Appeals have called its nerve center and should normally be the place where the corporation maintains it headquarters, provided that the headquarters is the actual center of directions, control, and coordination. Same as in SPJ because that is where business is incorporated or principal place of business
b. Principal place of business = nerve center and can only have one. 
12. Belleville Catering
a. No SMJ bc everyone thought there was diversity but there was not. Fed Court dismiss and says Attorneys it was your duty to find SMJ and have to start all over in the state court on the Attorney’s dime. 
iii. Supplemental Jurisdiction 
1. Constitution: Claim arising from same “common nucleus of operative facts” as “trunk” Federal Q or Diversity claim
2. Section 1367(b): excludes claims by Ps that destroy complete diversity if the trunk claim is based on diversity 
3. Allows claims that could not come to federal court on their own, when they are so related to a claim already that they form the same case or controversy
a. Have to have good trunk claim (claim court already has SMJ over)
b. Need branch growing out of that trunk which is a supplemental claim
4. Hypo: Court has discretion of whether to keep claim because trunk claim was Federal Q claim and this is branch claim. 
a. Only way claim would have to be dismissed is if never had good trunk claim. 
5. P can bring in another P when it complies with 1332 and does not destroy diversity 
6. Declaratory Relief is not a claim. File when anticipating claim against you. The basis for SMJ is the claim that person seeking relief is anticipating
7. 28 US Code Section 1367 (codifies Gibbs & Owen and reverses Finley):
a. (a) except as provided in subsections (b) and (c) or as expressly provided otherwise by federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the US constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. 
i. Required elements:
· Trunk claim over which federal court has original SMJ
· Branch claim is part of same case or controversy as trunk claim
ii. Gibbs: “common nucleus of operative facts”: claims have key facts in common;
· At least all claims arising from the same transaction or occurrence
· At least all claims barred in a 2nd case due to claim preclusion, perhaps slightly broader (claim relating to same property)
b. (b) in any civil action of which the district courts have original jurisdiction founded solely on [1332 Diversity SMJ], the district courts shall not have supplemental jurisdiction under subsection (a) over claims by Ps against persons made parties under Rule 14, 20, of the Federal Rules of Civil Procedure… when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332. 
i. Diversity Trunk Exception (from Owen) (no diff than if she had filed that first case against Ds. Cannot destroy complete diversity)
ii. If trunk original claim is diversity claim,
· (1) original Ps may not bring supplemental claims against persons made parties under Rule 14, 19, 20, or 24 & 
· (2) new Ps under R19 or R24 may NOT bring supplement claims “when SMJ over such claims would be inconsistent with 1332 (Diversity) (i.e. when claims destroy diversity of citizenship on the trunk claim.)
iii. Supplemental claims always ok: 
· When trunk is not diversity or
· When brought by D
iv. Ps joined under R20 or class members joined by R23 can bring supplemental claim for less than section 1332’s amount in controversy using supplement SMJ (NOT “aggregation” because not summing amounts), but cannot destroy diversity. 
v. Owen: Cannot destroy diversity Trunk using SMJ (puts breaks on more liberal Gibbs test)
· Facts: Kroger was electrocuted when the boom of a steel crane next to which he was walking came too close to a high-tension electric power line. On third day of trial it is revealed that Owen is a citizen of Nebraska and so is Kroger. Court of appeals affirms TC not to dismiss for lack of SMJ bc it does meet requirements of controversy and its Owen’s fault they concealed 
· Federal SMJ was lacking when respondent amended her complaint adding Owen as a defendant. This destroyed the diversity jurisdiction because this claim against Owen was entirely separate from the claim against OPPD. Although the claims were factually related and if a “common nucleus of operative fact” were the only requirement for supplemental jurisdiction in a diversity case there would be no principled reason why respondent could not have joined her cause of action against Owen in her original complaint as an ancillary to her claim against OPPD. There was no logical dependence between claims and it was a non-federal claim.

· Holding: A federal court can remand a case to state court when, after removal, the federal claims in the case were dismissed and only the pendent state law claims remained. It is codified in statute to decline jurisdiction over pendent state law claims once the anchoring federal claims have been dismissed. Supreme court reverses saying cannot create SMJ bc one party was bad. Reversed bc it is as if she filed her original claim this way which would mean complete diversity is irrelevant. 
a. But says D can implead nondiverse D bc its ancillary, depend and bc P chose forum, D did not get to choose. Not going to allow P to destroy diversity but D going to be allowed to bring in supplemental claim even if it is not a Fed SMJ claim. 
· 1st claim = diversity 
· 2nd claim = impleader; citizenship irrelevant
· 3rd claim no diversity; disallowed for diversity trunk 
c. (c) The district courts may decline to exercise supplement jurisdiction… if – 
i. (1) the claim raises a novel or complex issue of state law
ii. (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
iii. (3) the district court has dismissed all claims over which it has original jurisdiction
iv. (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction 
d. 1367 (c): District court may decline supplemental SMJ if:
i. novel or complex state law
ii. supplemental claim predominates
iii. original trunk claims are dismissed
· if trunk never existed (no SMJ over trunk)
a. then branch never existed (no supplemental SMJ, so branch must be dismissed)
· If trunk stood but then fell (had SMJ over now-dismissed trunk claim), 
a. Then branch still, exists so court still has SMJ, but court might decline it. 
· *if trunk claim gets knocked out leaving only branch claim, court can keep it or throw it out. 
· But if trunk claim was never good then neither was branch claim and both have to be thrown out 
· If trunk claims thrown out bc of limitations, branch claim can stay. 
iv. Other compelling reasons in exception circumstances
e. (d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period. 
f. (d): SOL tolling provision: Tolls SOL for supplemental & related claims for 30 days after dismissal to give claimant opportunity to refile claim in state court. 
i. If fed court decides not to hear supplemental claim P gets extra 30 days to file in state court. Does not apply when trunk claim was never good to begin with. 
iv. Others: admiralty, cases against US or against foreign countries, bankruptcy, patent, copyright, etc. 
v. Valid Federal court judgment?
1. Notice; and
a. Const. Standard and 
b. Rule 4
i. Service of process or waiver 
2. PJ; and
3. SMJ
a. Supplemental
i. Trunk
· If Diversity 
a. Check 1367(b)
b. Check Ps diverse from Ds for the 1367 & 1332 claims
ii. Branch-common nucleus
b. Fed Question
i. Mottley: 
· Pivotal element in Ps well-pleaded complaint
c. Diversity
i. Complete diversity and greater than $75k
d. Other (never family or probate)
i. US is a party
ii. Bankruptcy
iii. Admiralty
iv. Patent
v. Copyright 
vi. Removal & Remand
1. All Ds must join petition (except on claims lacking SMJ)
a. Can remove for diversity if no D is citizen of state where pending
2. Can remove to federal district & division in which state court is located
3. Notice of removal automatically removes entire case to fed court, 
a. If diversity SMJ over case in state court, or
b. If Federal Q SMJ over claim in state court, (must remand claims for lack of SMJ)
4. Remove within 30 days of formal receipt of 1st paper showing removability;
a. But no later than 1 year after filing for diversity SMJ
b. Unless P acted in bad faith to prevent removal (ex: lowballing damages)
5. Federal Q SMJ determine with well-pleaded complaint when removal filed. 
6. Diversity SMJ determined by amount pleaded in good faith & Citizenship when case was filed of the parties in case when removal filed (Grupo Dataflux, Caterpillar). 
7. Caterpillar
a. Facts: Caterpillar could not have removed the case when it was originally file because there was not complete diversity because Whayne was still a defendant. Lewis could have prevented removal indefinitely if he had not settled with Whayne until after a year had passed, because according to the statute a party cannot seek to remove past a year after the filing of the initial pleading
b. Holding: so long as there is proper SMJ at time of trial and judgment, that judgment is not void, will not be vacated or reversed for an earlier statutory error earlier in the case. 
c. At the time of judgment there was diversity 
d. Supreme court reinstates judgment because no constitutional violation, but recognizes that district court did err. But still upholds judgment because considerations of finality, economy becomes overwhelming. The court holds that no jurisdictional defect lingered through judgment in the District court. To wipe out the adjudication postjudgment, and return to state court a case now satisfying all federal jurisdictional requirements, would impose an exorbitant cost on the dual court system, a cost incompatible with the fair and unprotracted administration of justice
8. Grupo Dataflux
a. Facts: At the time of filing, Atlas was a citizen of Texas, Delaware, and Mexico and Dataflux was a citizen of Mexico
i. 28 USC 1332 was not satisfied because the parties were not completely diverse because Atlas is a partnership and thus is a citizen wherever its partners are citizens. 
ii. Atlas claims this falls under 1332 (a)(2)
iii. Partnership had dropped alien partnership, after case was heard. The partnership moved. But still retains its original jurisdiction at time of filing because it is a single entity that moved
b. Holding: A party’s post filing change of citizenship cannot cure SMJ in the original filing. So now SMJ at time of filing. Citizenship is always determined at the time of filing. 
c. Majority says Caterpillar is “technically distinguishable because the defect was cured by the dismissal of a diversity destroying party the fifth Circuit reasoned that this factor wasn’t at the heart of the Supreme Court’s analysis. Crux of the analysis was once a diversity case has been tried in federal court, consideration of finality, efficiency, and economy become overwhelming.

i. Diff between this and Caterpillar = Caterpillar eventually have complete diversity, and Grupo Dataflux never even had minimal diversity. (Jurisdictional means constitutional.)
9. Any party can move for remand. Court can remand sua sponte
10. Remand back to state court from which case came
11. Can remand any time for lack of SMJ. 
a. After removal Federal Q case for claims lacking SMJ
b. Upon granting motion if it destroys diversity SMJ
c. Within 30 days of removal for technical reasons 
12. Allow removal bc of discrimination against out of state Ds and for Fed Q, can be filed in state court but D can remove it to fed court. 
13. Notice of removal is NOT a substantive filing so does not affect rule 12. But usually a party must file a motion to remand. 
14. 28 USC 1441
a. Generally. Except as otherwise expressly provided by Act of Congress, any civil action brought in a state court of which the district courts of the US have original jurisdiction, may be removed by the D or Ds, to the US district court for the district and division embracing the place where such action is pending
i. *can never remand from fed to state court unless you were removed from state court 
ii. *file in state court, D removes, must remove to local district court.
iii. *after that D can move for change of venue 
iv. *P of Utah v. D of Cal and D of Oregon, in Oregon state court. Cannot remove bc there is a D that is a citizen of that state where the action was brought. Bc D of Oregon cannot complain of state bias. A single in state D means you cannot remove. 
b. Removal based on Diversity of Citizenship. 
i. (2) a civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as Ds is a citizen of the state which such action is brought. 
c. Joinder of Federal Law Claims and State Law Claims
i. (1) if a civil action includes 
· (A) a federal question claim
· (B) a claim not within the original or supplemental jurisdiction of the district court or c claim that has been made nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).
ii. (2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the state court from which the action was removed. Only Ds against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).
· *cannot remove just federal question. Whole case gets remove and then the federal court decides if there is Fed SMJ over the other claims. If not court sends them back.
15. *usual rule is all Ds have to agree to removal
a. exception: if have federal Q claim and another claim (not diversity), D can remove w/out permission
16. 28 US Code 1446 – Procedure for removal of civil actions
a. Generally. A defendant or Ds desiring to remove any civil action from which a state court shall file in the US district court for the district and division within which such action is pending a notice of removal… containing a short and plain statement of the grounds for removal… 
i. *want to remove, have to file notice of removal, attach complaint, and any pleadings served on D and have to say the grounds for federal SMJ (gov. by rule 11)
ii. If P filed in Fed court, would also have to say grounds for SMJ
iii. A notice is not a substantive filing, 12(b) use them or lose them are not waived by removing case
iv. *makes sense bc court will learn a lot about this case through hearing those defenses. Also there is only 30 days for removal and if they had to go through these defenses would likely exceed that time. 
v. Also D not asking to go to fed court. Telling state court they are. 
b. Requirements generally
i. (1) the notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the D, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based
ii. (2)(A) When a civil action is removed solely under 1441(a) all Ds who have been properly joined and served must join in or consent to the removal of the action
iii. (B) each D shall have 3o days after receipt by or service on that D of the initial pleading or summons described in paragraph (1) to file the notice of removal. 
iv. (C) if the Ds are served at different times, and a later-served D files a notice of removal, any earlier-served D may consent to the removal even though that earlier served D did not previously initiate or consent to removal 
v. (3) Except as provided in subsection (c), if the case state by the initial pleading is not removable, a notice of removal may be filed within 30 days after the receipt by the D through service or otherwise, of a copy of an amended pleading, motion, order, or other paper from which it may first be ascertained that the case is one which is or has become removable 
· *cannot remove to federal court if the initial case stated by pleading was removable even if later claim is amended to add federal question. Have to remove it originally if originally removable
vi. *D has 30 days after they receive initial complaint to remove 
c. (c) Requirements; Removal Based on Diversity of Citizenship.—
i. (1) A case may not be removed under subsection (b)(3) on the basis of [diversity] jurisdiction more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent [removal].

ii. (2) If removal of a civil action is sought on the basis of [diversity], the sum demanded in good faith in the initial pleading shall be deemed the amount in controversy, except that—
· (A) the notice of removal may assert the amount if the initial pleading seeks (i) nonmonetary relief; or (ii) a money judgment, but State practice either does not permit demand for a specific sum or permits recovery in excess of the amount demanded; and

· (B) ...the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in § 1332(a).

iii. (3) (A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed the amount specified in § 1332(a), information relating to the amount in controversy in the record of the State proceeding, or in responses to discovery, shall be treated as an “other paper” under subsection (b)(3).

iv. (B) If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that shall be deemed bad faith...

d. (d) Notice to Adverse Parties and State Court.—Promptly after the filing of such notice of removal the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no further unless and until the case is remanded.

17. 28 U.S. Code § 1447 - Procedure after removal generally

a. (a) In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.

b. (b) It may require the removing party to file with its clerk copies of all records and proceedings in such State court or may cause the same to be brought before it by writ of certiorari issued to such State court.

c. (c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed with such case.
i. *other reasons to file for remand besides lack of SMJ are bc other party blew their time limit or 1 D did not consent, or D is from that state. There is a statutory defect in removal. Have 30 days after removal to remand.  
d. (d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise...
i. *This is to deter improper removal
ii. *once removed to fed court keep going as if you’ve always been there. Don’t have to re-do things that followed state court rules. 
e. (e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.
· *State court has discretion to all and remand to state court or not allow and continue in federal. 
· A D cannot join a D only a P can. Always going to be P doing something to destroy diversity. 
18. In state D can remove federal question claim to fed court. 

19. In state P can file in federal court in their own state 

20. If first case was not removable 30 day removal period starts from when the case became removable

21. But 1 year hard deadline from date of filing case in state court to remove on the basis of diversity.

22. D cannot change its domicile to create diversity

23. But D can move to it make it so it cannot remove itself to federal court 

24. P can try to add nondiverse party to destroy diversity in fed court. Can allow to remand w/ new D or not allow new D.

25. Can only remove on diversity grounds if no D is citizen of state where pending 

f. Joinder (Claims must satisfy both Rule req and SMJ Req. & in Essay Q have heading for Federal Rules and SMJ rules).
a. Rule 18. Joinder of claims

i. (a). In general. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party. 

ii. Joinder Rule allows you to join multiple claims together. Once you’ve filed one claim, you may join all claims & remedies it has against an opponent.

iii. Might not want to file all claims you have against someone bc do not want to get removed to federal court, so might for go federal claims
iv. Res judicata = make sure you joined all related claims bc rule 18 allows you to bring anything, but this doctrine requires you to use all related claims or lose them forever.  

v. Need SMJ & PJ

b. Claim preclusion: once a party assert one claim, it must join all claims & remedies arising from the same transaction or occurrence as it has against opponent or forever hold its peace. 

i. Claims just need to get filed before judgment, do not have to all be in initial pleading.
c. Also need SMJ for every claim in federal court

d. Rule 13. Counterclaim & Crossclaim. 

i. Only look at original claim not counterclaim to determine removal

ii. (b) Permissive counter claim. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory

iii. *May assert any counter claim against opponent.

iv. Not required to file in the pleading any counter claim that is not compulsory.

v. Opposing party needs to answer claim or file Rule 12b motion.

vi. Up to courts discretion to hear permissive counterclaim that has SMJ. Court can separate trials or enter judgment on counterclaim.

vii. (e) Counterclaim Maturing or Acquired After Pleading. Court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading. 

1. May assert with of court. In a supplemental pleading (R.15)

2. If do not have counterclaim when assert answer, can add it later in a supplemental pleading

a. Ex; Small biz obtains loan, realizes there is an error in loan & stops making payments and sue lender. Lender can counterclaim for previous non-payments and as time continues and more payments become due, those claims can be added. 

viii. D fails to put counterclaim in answer that existed at time of filing, D can amend the pleading. If claim is compulsory D must add it or lose it. Not compulsory if matures after pleading. 

ix. Need SMJ for every claim in federal court

x. (a) Compulsory Counterclaim
1. Counter claim = claims a party has against a party that raised a claim against it. 

2. Compulsory = Must assert counterclaim that arises from the same transaction or occurrence 
a. Meaning: the essential facts of the claim are so logically connected that efficiency & fairness dictate hearing the claims in a single suit. – Logical Relationship Test
i. If this test met, almost always 1367(a) is met for SMJ. Common nucleus of operative facts. 

3. Does not require adding another party whom the court cannot acquire jurisdiction.

4. Exceptions: pleader need not state claim if: 
a. Claim does not exist yet when pleading served, or

b. Claim is pending elsewhere when case filed 

i. If parties have different venue preferences and both have compulsory counterclaims against each other it will be a rush to the courthouse to determine venue bc wherever it is filed first is where compulsory claims will have to be brought 

5. Purpose is to make sure there is judicial efficiency 
xi. Appletree v. Casati: 

1. The logical relationship test applies: it attempts to analyze whether the essential facts of the various claims are so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit. Thus precise identity of issues and evidence between claim & counterclaim is not required. 

1. Here, claim and counterclaim have facts that are so logically connected that they should be heard in the same suit. More efficient to hear them together & fair to have them heard together. 
2. Passes test because if the arrest was false, then it was true what Appletree said about the arrest, and therefore there was no defamation. If the arrest was not false, then saying it was false is defamatory. 
3. Court finds this test is satisfied because “the similarity of facts in dispute when a counterclaim is based on a libelous publication contemporaneous with the transaction complained of it in the original dispute is sufficient to meet the test.”

4. They are logically interdependent claims. If they arrest was false there is no defamation because the statement was truthful. If the officer lied to get the warrant the statement was truthful. If it was a lie and the officer did get a good warrant than it is defamatory. 
xii. Reminder must check if claims meet 1367(a) Test: Common nucleus of operative facts. (little bit broader than logical relation test.)
xiii. On test do 13a counterclaim analysis first, because if claims meets logical relationship test, almost always meets 1367(a) test. 
xiv. (g) Crossclaim: Claims by co-parties against each other. A pleading may state as a crossclaim any claim by one party against co-party if the claim arises out of the same transaction or occurrence that is the subject matter of original action or of a counterclaim, or relates to the same real property (about the same object, realty, or fund.) Crossclaim may include a claim that the coparty is or may be liable to the cross-claimant for all or party of a claim asserted in the action against the cross-claimant. 
1. D can file cross claim if it relates to original claim, relates to counterclaim, relates to same property.
2. But neither D has to file a crossclaim against other. 
3. Rule 18. If a single crossclaim under Rule 13(g) is filed, can add any other claims, provided there is SMJ over the claims. 
4. Of necessity the derivative claim arises out of same T or O. 
xv. (h). Joining Additional Parties. If assert counterclaim or crossclaim against an existing party, may add new parties as Ds to that claim if Rule 20 allows joinder.
e. Rule 4 applies only to initial complaint & summons
f. Rule 7 (pleadings allowed) in order to trigger a response has to be explicitly stated in the answer. Sometimes a defense is also a counterclaim, so party need to explicitly say it is be asserted as a counterclaim. 
g. P can never have insufficient service of process as a defense from the 12b6 motions. 
h. When D answers to P do not have to have process bc P is already in the jurisdiction of the court
i. Once P has subjected themselves to the court they have submitted to the court and cannot assert no PJ as a defense.
j. Cannot raise improper venue bc venue is only relevant to where a case is filed. Does not affect claims that are added in later 
k. So from Rule 12b, P can only assert failure to state a claim and failure to join a party under Rule 19.
l. Once a single crossclaim or counterclaim is asserted, all the same rules apply to counterclaims and crossclaims as apply to any other claims
i. Must add related claims to avoid claim preclusion
ii. May add unrelated claims under Rule 18 (still need SMJ)
iii. Must add compulsory (same transaction or occurrence; logical relationship test) Rule 13a counterclaims 
iv. May add permissive Rule 13b counterclaims. 
v. Example: A v. B & C
1. B v. C. as crossclaim under rule 13g 
2. C v. B & D as counterclaim against B under rule 13a or b, and adds D as a defendant to that counterclaim under R.13h
m. Rules that govern an answer to a counterclaim
i. Rule 13: compulsory counterclaims
ii. Rule 11: Signing pleadings, etc & representation to the court. subject to this every time you file a claim
iii. Rule 5: Service & filing of pleadings
iv. Rule 15: Amended and supplemental pleadings
v. Rule 16: Pretrial conferences, scheduling, management
vi. Rule 8: General rules of pleading. Governs how P has to respond to factual allegations. 
vii. Rule 12: Defenses and Objections. Tells how much time have to answer
viii. Rule 10: Form of pleading. Formatting rules. 
ix. Rule 9: Pleading special matters. Plead w/ particularity a claim of fraud or a defense of mistake. 
n. Joinder of Parties 
i. Permissive joinder: Group of Ps, or P sues group of Ds (R.20)
ii. Compulsory joinder: If someone would otherwise be prejudiced, court will force P to join new party or dismiss case (R.19). A joint tortfeasor is NOT a necessary party because no one is prejudiced if it is not joined 
1. Temple Case: Temple filed suit against Synthes in US district court for the Eastern District of LA. Suit rested on diversity jurisdiction and alleged defective design and manufacture of the device. Temple also filed suit against the Dr. and the hospital for malpractice and negligence in LA state court. Synthes filed a motion to dismiss Temple’s federal suit for failure to join necessary parties pursuant to federal rule 19. The district court ordered Temple to join the doctor and the hospital as defendants or risk dismissal of the suit. Temple failed to do so and the District Court dismissed the case. The appellate affirmed. This court reverse and remands
2. Holding: Rule 19 says that “a tortfeasor with the usual joint and several liability is merely a permissive party to an action against another with like liability.” Dr and the hospital were merely permissive parties. Court of appeals erred by failing to hold that the DC abused its discretion in ordering them joined as defendants in dismissing the action Temple failed to comply with the court’s order. 

3. You do not have join all tortfeasors. The point of Rule 19 is to avoid prejudice to someone within or outside the party. There is no prejudice against the P because they chose this and they can get full relief from manufacture. And no prejudice to Dr and hospital for proceeding without because if not part of litigation its not going to affect them or their rights. Syntheses not prejudiced by not having the Doc and hospital in this lawsuit bc they are liable for the entire amount any. Joint & several liability. Synthese could also file rule 14 3rd party complaint and implead them in this action
iii. Joinder on counterclaim or Crossclaim: Current party brings a crossclaim or counterclaim and adds a new party to that claim. (R.13h)
iv. Impleader: Current party brings in new party on claim of derivative liability. (R.14)
v. Interpleader: P gives thing to court to decide conflicting claims (R.22)
vi. Class Action: Representatives of class represent class members, usually as Ps (R.23)
vii. Intervention: New party asks court to allow it to join suit on either P or D side (R.24).
viii. Have joinder for efficiency. And fairness. But if SMJ or PJ prevents joinder courts won’t allow it. 
ix. Rule 20 v. Rule 13: 
1. Rule 20 is looser. If some efficiency is to be gained that’s enough. P is allowed to bring claims together under rule but the trial court could split them up. 
o. Rule 20. Permissive Joinder of Parties 

i. Parties may choose to join in one action as Ps if: 
1. They assert rights arising from same transaction or occurrence or series AND
2. Any question of law or fact common to all Ps will arise in the action 
3. Ps can band together at any time. No time limit. 
ii. Ps may choose to join various Ds in one action if: 
1. Claims against Ds arise from same transaction or occurrence or series AND
2. Any question of law or fact common to all Ds will arise in action. 
iii. Mosley Case: Facts: Plaintiffs were discriminated against by their employer general motors 2 divisions, and their union. Plaintiffs alleged they were discriminated in regard to promotion, terms & conditions of employment. They filed a charge with the EEOC who notified them of their right to institute a civil action in federal court under title VII. 
iv. Holding: This court says the plaintiffs have asserted a right to relief arising out of the same transactions or occurrences. Each of the ten plaintiffs alleged he had been injured by the same general policy of discrimination on the part of GM & the Union. Court concludes that a company-wide policy purportedly designed to discriminate against blacks in employment similarly arises out of the same series of transactions or occurrences. They meet the first requisite for a joinder under rule 20(a). As for the second prereq. the rule does not require that that all questions of law and fact raised by the dispute be common. The district court abused its discretion in severing the joined actions. Judgment allowing joinder of plaintiffs individual actions is revered and remanded. 

v. Court says yes they had different injuries but all part of the same policies of GM and policies of the Union, so it is from the same series of transactions or occurrences.

p. Impleader (Rule 14)
i. (a)(1) a defending party, as a 3rd party “plaintiff,” may bring a claim (serve a summons & complaint) against a 3rd Party who “is or may be liable” derivatively for whatever the defending party owes in the action (i.e. for contribution, breach of warranty, indemnity, subrogation.) But 3rd party “plaintiff” must by motion, obtain court’s leave if it files the 3rd party complaint more than 14 days after serving its original answer. 
ii. not compulsory so may be brought as separate action
iii. must serve a 3rd party-complaint as per rule 4
iv. if party claims it isn’t liable & another party is liable not a R.14 claim
v. (a)(2). Third Party D’s claims & defenses. The person served with the summons and third-party complaint = the third-party defendant. 
vi. In response to 3rd party claim, 3rd party D:
1. (A) must assert any defense against the third-party Ps claim under Rule 12
a. (venue N/a; for PJ remember bulge rule, Rule 4k1B
2. (B) Must assert any counterclaim against the 3rd party P under Rule 13a, and may assert any counterclaim against 3rd party P under Rule 13b, or may assert any crossclaim against another third-party D under Rule 13(g).
3. (C) May assert against the P any defense that the third-party P has to the Ps claim; and 
a. not venue or PJ. 
b. Might use rule 18 to add in other claims then have to check for SMJ
4. (D) May also assert against the P any claim arising out of the same transaction or occurrence that is the SMJ of the Ps claim against 3rd party P. 
5. May assert derivative claims against another 3rd party D as per Rule 14. (can call new D 4th party D.)
vii. (a)(3) Ps Claims Against a 3rd Party D. P May assert any claim against 3rd party D arising from same T or O as P’s claim against 3rd party P. IN response, 3rd party D: 
1. may/must assert defenses, counterclaims & crossclaims.
2. Need SMJ look out for 28 USC 1367(b)
viii. (a)(5) third party defendant’s claim against a nonparty. A third-party D may proceed under this rule against a nonparty who is or may be liable to the third-party D for all or party of any claim against it.
ix. (b) When a P may bring in a Third party. When a claim is asserted against a P, P may bring in a third party if rule would allow a D to do so. 
x. D1 (as 3rd party P) v. 3rd Party D who may be liable for to D1 for Ps claims against D1. (Will have supplemental SMJ by definition bc that claim is derivative of Ds claim and thus must chare same common nucleus of 1367(a). Also claims by D are never knocked out by 1367(b).)
xi. P (as 3rd party P) v. 3rd Party D who may be liable to P for D1’s counterclaim against P. (Need to check for SMJ)
xii. A third party complaint is its own separate document. So need a summons with complaint when serving. 
xiii. A rule 14 party could be served in another state but have jurisdiction over it bc of 4k1B.
xiv. Derivative liability has to derive from Ds liability to the P. 
1. Ex: contribution between 2 tortfeasors, indeminity claims, employer/employee, breach of warranty: Sue store for bad canned food, store implead manufacturer. Store not saying all manufacturers fault saying manufacture’s derivative liability is party of Store’s liability. 
2. If only basis is supplemental SMJ over derivative claims, then court has discretion over them. Not bc of lack of SMJ if court dismisses. 
3. What is derivative liability? Liability of third party that is dependent upon the outcome of the main claim. The D is saying you 3rd party D owe me for whatever or part of what I owe the plaintiff, and if I’m not liable to P you are not liable to me. 
4. Does R14 require a defending party to bring a 3rd party claim if a 3rd party is derivatively liable? No does not require, just permits. Can wait and have this fight another day. SOL of the derivative claims does not begin to run until the original D is held liable to the P. 
r. Toberman Case: Original plaintiffs were hurt in a car accident and sued the Ds for negligence and loss of consortium. One of those Ds, Menedez, filed a Third Party Complaint against Timothy Swarthout and St. Johnsbury Trucking Company
a. Holding: Given the TEST for rule 14, Menedez’s claim of sole and direct liability to Ps is not a proper third party claim under Rule 14 because it does not assert a theory of derivative liability to third party plaintiff. The third party complaint can only assert a theory of derivative liability to the Third Party Plaintiff if he is found liable. Third Party Plaintiff will be given a chance to amend his third party complaint, if possible, to comport with the reqs of Rule 14. If he does not do so, the motion to dismiss will be granted. 
b. True Rule 14 claims fall within “ancillary” or supplemental jurisdiction because they have a common nucleus of operative facts. The claim and derivative claims are from the same case or controversy. It neither creates any legal causes of action, nor authorizes the use of the impleader practice to violate the limits of federal jurisdiction. 
i. If a D is asserting a third party claim there will always be supplemental jurisdiction over the third party Ds.
ii. But once third party piles in new claims under Rule 18 have to check SMJ
s. Grasso & Son Case: Facts: Grasso owns shrimp boats and each of his boats is operated by a captain and usually 2 crewmen. Employment taxes were assed against Grasso on grounds that it was the employer of the fishermen. 
a. Holding: In order for the government to be able to implead the captains as third party Ds in this suit, it must appear the liability of the two taxpayers is an either/or proposition as a result of the law or the facts. However the government has conceded the distinct possibility that the crewmen are not employees of anyone but rather operate as independent contractors, and thus they have failed to show that the tax liability necessarily will fall upon either Grasso or the captains and the third party complaint against the captains is a separate claim for taxes, and the impleader must be denied. 
i. IRS charged boat owners taxes and they pay under protest & sue IRS for refund.

ii. IRS wants to bring in captains of boats via R.14 

iii. Captains may be liable for taxes, but independently of any other party’s tax liability.

iv. Even if Ps (boat owners) do not recover from D (IRS), captains may still be liable

v. Even if Ps do recover from D, captains are not necessarily liable. 

vi. Therefore, captains are not properly brought in by R.14 impleader.

b. However, an entirely separate and independent claim cannot be maintained against a third party under Rule 14, even though it does arise out of the same general set of facts as the main claim. 
c. Impleaders have been permitted only in cases where the third party’s liability was in some way derivative of the outcome of the main claim. The impleader under Rule 14 requires that the liability of the third party be dependent upon the outcome of the main claim. 

d. The liability of one party does not hinge on the liability of another party. Not in the nature of derivative liability. The liability of the owner’s taxes doesn’t legally depend on the liability of the captains. There is problem because we don’t derive our liability of taxes from one another. 
t. Rule 19 = Required Joinder of Parties. 
a. Someone, w/in or outside suit, interest’s will be prejudiced if this other party is not brought in. 
b. D can file a motion to dismiss for failure to join a party under Rule 19.
i. D is anticipating that P will not be able to join this party and case will be dismissed. 
ii. Joint tortfeasors are not a necessary party. 2 people hurt you, you do not have to sue both. (joint and several)
u. Case Management Rules: 
a. Rule 14(a)(4) Motion to Strike, Sever, or Try Separately.  Any party may move to strike the third-party claim, to sever it, or to try it separately. 
b. Rule 20(b) Protective Measures.  The court may issue orders—including an order for separate trials—to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party. 
c. Rule 21. Misjoinder and Nonjoinder of Parties. Misjoinder of parties is not a ground for dismissing an action. On motion or on its own, the court may at any time, on just terms, add or drop a party. The court may also sever a claim against a party. 
d. Rule 42(b) Separate Trials.  For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-party claims. When ordering a separate trial, the court must preserve any federal right to a jury trial. 
e. Rule 13(i) Separate Trials.  If the court orders separate trials...it may enter judgment on a counterclaim or crossclaim... even if the opposing party's claims have been dismissed.... [and this does not affect subject matter jurisdiction.]
f. Rule 42(a) Consolidation.  If actions before the court involve a common question of law or fact, the court may: (1) join for hearing or trial any or all matters at issue in the actions; (2) consolidate the actions; or (3) issue any other orders to avoid unnecessary cost or delay. 
v. Case Management 

a. Severance: Split into 2 cases. Separation: Keep in case but hold some proceedings separately. (Rules 13, 14, 20, 21, 42):
b. The court may sever claims, drop parties, or separate hearings or trial for reasons of 
i. Efficiency (check for overlap of evidence and witnesses) and/or
ii. Fairness (prejudice to any party)
c. Consolidation: Rule 42. The court may consolidate or join for particular purposes (hearing on a motion, trial, etc.) any cases involving common questions of law or fact for reasons of efficiency, so long as not party is unfairly prejudiced. 
d. If court splits things up it does not mean supplemental claim loses jurisdiction, but court may dismiss or remand under their discretion. Does not lose jurisdiction bc case got split up. 
e. Touchstones (1) prejudice to any party or nonparty & (2) efficiency
g. Erie 

a. Substance vs. Procedure
b. Substantive law governs conduct that may or may not lead to a dispute
c. Procedural law governs resolution of disputes
d. What Law to Apply in Federal Court? 
e. Procedural law? Federal Constitution, statutes, Rules & procedural customs
f. Substantive law? For state common law claims, federal court must follow law of state where federal court sits (Erie).
g. Erie: Federal Courts deciding state law claims apply state substantive law. 
i. Facts: P, citizen of PA was injured by a passing freight train of Erie Railroad company. He brought the claim in federal court of NY, which had jurisdiction because the company is a corporation of that state. Court said liability should be determined in accordance with PA law by state law rule, P said no there is no such rule and federal law should apply as a general matter. Wanted general fed law bc that law said he was licensee on railroad tracks Railroad wanted PA law bc bc that would make P trespasser. Unusual result case where little guy benefitted from fed law and big guy from state. TC applies fed general law and Railroad appeals to US supreme court. Justice asked “are you asking us to overturn swift v. Tyson.” Railroad said no just asking for exception bc if overturned in long run not good for big corps. Supreme court says no such thing as federal common law. There is only state common law. P loses bc PA law is applied and he was owed no duty. 
ii. Held: No general federal CL; states make CL

1. State law claim in federal court; fed court must apply state substantive law & fed rules of civ pro

2. Motivated by out of sate Ds who were using diversity jurisdiction to change whil law would apply to them to get out of state law when they didn’t like it

3. Problem: fairly significant gray area re which rules are substantive and which are procedural
iii. Tells us that when a fed court is deciding a state law claim, we use state law for substance and federal law for procedure. 
iv. Twin aims of Erie: forum shopping and avoidance of inequitable administration of the laws. Prof: forum shopping not necessarily bad: could be malpractice not to forum shop among legally available forums and choose the best forum for your client 
1. P forum shops before they file: deciding which place to file - when P is deciding, only care about what you think you’re client’s going to get at the end of the day. Need to know which law governs so you can follow it
2. Before filing: look at outcome separately from any piece of litigation. Don’t use the York outcome test anymore. Before litigation, ask whether you would expect different outcomes in different forums such that you would choose to file in 1 rather than the other
v. Gives more power to the states
h. Brandeis: 

i. Had to convince every justice to overturn the general federal CL and swift. 
ii. Court is reinterpreting statute: Rule of Decision Act. Stare decisis says you stick with how the statute was interpreted before bc if we got it wrong Congress had 100 years to pass new statute saying the law got it wrong.  
iii. Had to find constitutional rational for reinterpretation and overturning swift. Swift had favored noncitizens bc only noncitizen can remove so was unconstitutional. 
iv. Also looked to 10th amendment which said power not explicitly given to Congress is given to that state & the people. Idea is that if Congress doesn’t have power to create CL they cannot create a court that creates CL. The courts cannot have more power than Congress. 
i. Certifying state law Qs: if fed court judge is not sure what state law is that applies, judge can send note to state court to ask what the law is and then answer is sent back and they apply it to the facts. 
j. York Case: Is SOL substantive or procedural? 
i. SOL tells you when to file litigation so it seems procedural. But could be substantive bc when states determine SOL it is a policy judgment/substantive judgment bc how long is the likely to be around.
ii. Test: if a rule is outcome determinative than it is substantive and state law must govern. (after this, courts used test in superficial way)
k. Cohen Case: NJ state statute says to bring shareholder derivative suit you have to post anticipated cost of defense in case you are wrong. Deters frivolous suit & ensures company isn’t worse off so seems substantive
i. Court says its substantive and applies NJ Law. Makes sense bc outcome of case is determined by this statute at this point bc if they haven’t posted bond case will be dismissed. But every rule like this technically affects outcome bc if you don’t follow rule could be dismissed
ii. Under outcome test basically everything would be state law issue. 
l. What substantive law and what procedural law applies in State & Federal court? 
i. Federal Statutory or Constitutional Claim in Federal Court:
1. Substance = federal law

2. Procedure Law = federal law

ii. Federal Statutory or Constitutional Claim in State Court:

1. Substance = federal law

2. Procedural = state law

iii. State Statutory, constitutional, or common law claim in Federal Court

1. Substance = state law

2. Procedure = federal law

iv. State Statutory, constitutional, or common law claim in State Court

1. Substance = state law

2. Procedure = state law 

m. What substantive Law Applies to Claims created by Federal Codified Law? 
i. Substantive federal law as developed by the federal courts, in both state and federal 
n. What substantive law applies to claims created by State codified law? 
i. Substantive state law as developed by that state’s court in both federal and state courts, unless violates federal law (supremacy clause). 
o. What procedural law applies in state and federal courts?
i. Federal procedure in federal court and state procedure in state court 
p. When a federal court is adjudicating a State Law Claim, what is Substance and what is Procedure? 
i. Rule Enabling Act (REA), 28 USC 2072 [An Act of Congress]
1. The Supreme Court shall have the power to prescribe, by general rules.. the practice and procedure of the district courts of the US in civil actions. Such rules shall not abridge, enlarge or modify any substantive rights and shall preserver the right of trial by jury. 
ii. Rules Decision Act (RDA), 28 USC 1652:

1. The laws of several states, except where the Constitution… of the US or Acts of Congress [eg REA] otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US in cases where they apply. 
q. Hanna: addressed question re how to figure out whether a particular legal rule is substantive or procedural 
i. If suing estate only care where dead person was citizen. Hanna served process at the respondent’s resident to her husband. But MA state law requires that hand deliver to executor and SOL is 1 year. 
ii. Issue = whether to apply R.4 service of process or require state law service of process (required personal service)
iii. Fed rules of civ pro, if they comply w/ REA (do not modify substantive right) are basically acts of Congress (w/in Congress’s authority). If you have rule that’s arguably procedural & meets REA test, it’s an act of Congress - important b/c RDA: laws of several states EXCEPT for acts of congress will apply to substantive claims
1. Court: Rule 4 met REA test and therefore applied in federal court
2. Test to decide whether to apply state law claim: determine whether rule would modify substantive right. Rules of fed civ pro that pass REA are NOT covered by RDA; they apply in federal court in diversity jurisdiction case
3. When see fed rule of civ pro, jump to RDA test. Fed rules of civ pro usually don’t violate REA
iv. The Rules of Decision Act (RDA) & Erie, which interpreted the RDA, do not apply to a Federal Rule that complies w/ Rule Enabling Act (REA), because a Federal Rule that complies w/ REA is in effect an Act of Congress, and the RDA and Erie do not apply to Acts of Congress. 
v. Thus, a Federal Rule that complies with REA applies in ALL cases in federal court. 
vi. Hanna Presumption: Federal Rules presumptively apply in federal court. 

vii. Test: Where a Federal Rule covers same issue as state law, unless ex ante Rule appears to alter substantive rights or to be out-come determinative, use Rule.
1. Why? 

a. Discourage forum shopping, interest in uniformity of federal procedure. 
b. The Rules (and federal statutes and Constitution) rule. 
c. Rules are made under REA, an Act of Congress, and RDA/Erie apply to judge-made common law, not Acts of Congress 
viii. In Hanna, federal law applies bc
1. Rule 4 is procedure for enforcing substantive rights & does not alter them, and 
2. Prior to litigation, service of process rules do not appear outcome-determinative. 
r. When a Federal Court is Adjudicating a State Law Claim: 

i. Hanna Viewpoint: A federal judge-made rule applies to state law claims if rule would not, prior to litigation, appear likely to later outcome, and so would not lead to forum shopping between federal & state court in the same state. 
1. Federal: relates only to litigation process
2. State: regulates human behavior outside lititgation
ii. Test: For a federal judge-made rule/practice, where law is arguably procedural, and different federal and state rules/practices cover the same issues, apply balancing test:

1. Factors weighing in favor of using federal arguably procedural law
a. Relates only to litigation process
b. Ex ante, unlikely to substantially affect outcome
c. Will not induce forum shopping or discriminate against forum state Ds
d. Federal court system’s interest in uniform procedure
e. Important federal interests served (Const. rights)
f. Analogous to rules which Supremes have held federal procedure applies
i. Jury right
ii. Burden of pleading
iii. Discovery tools 
2. Factors weighing in favor of using state arguably law
a. Regulates human behavior outside litigation
b. Ex ante, likely to substantially affect outcome
c. Encourages forum-shopping and discriminates against forum State Ds
d. Is bound up with a state substantive right
e. Analogous to rules which Supremes have held state rule applies: 
i. Standard of care
ii. Burden of proof (substantive bc if it change in fed it would cause forum shopping)
iii. Conflict of laws 
iv. Statute of limitations
s. Which State’s Law to Apply
i. Decide whether federal or state law applies to issue
ii. If state law applies, use law of state where Federal Court located (State A) (Erie)
iii. If state where federal court located (State A) applies law of another state (state B), apply state B’s law just as state court in state A would do (Klaxon).
iv. Typical state law conflicts rules include: 
1. Use law of state with most significant relationship to controversy
2. If tort action, then follow law of state where tort “occurred.”
3. If K action, then follow choice of law provision or law of state where K “formed.”
v. Apply law of state where court located (State A) to determine where tort “occurred” or where K “formed”
t. Shady Grove 3-Way Split (have to make arguments under all 3)
i. Underlying rule of concern is that Shady Grove is medical services provider, and law was that insurance company has to pay for these medical services within 30 days and they allege Allstate was not doing that for them and others. 

ii. The Statue said you have to pay in 30 days and if you don’t must be statutory interest. But Allstate was not paying on time or paying the penalty. 

iii. Case asking to award money to entire class of medical providers w/penalties 

iv. Shady grove filed in federal court as practical matter because they thought they were going to be able to pursue a class action, and needed a class action to pursue the suit. Cannot bring in this state court because it wouldn’t be class action and the claim was only for $500. If Allstate was NY citizen Shady grove would not have been able to bring the case bc of the NY statute. 
v. Effect on in state citizens: They don’t have to follow the 30-day rule, because they are shielded from class action law suits now. If you don’t have class action device, don’t have small claims. Case will not go forward with NY state citizens. State legislature created that result and they can change it. Out of state citizen would have to comply with rule because they are subject to class actions. 
vi. NY Law does not allow class actions to recover penalties/statute damages;
vii. Federal Rule 23 has no such limitation;
viii. Court holds federal law applies. Why? Rule 23 Controls, but split on reasoning
ix. Scalia & Stevens: apply same Erie Doctrine Test:

1. Does a Federal Rule cover the issue? Both Say R. 23 does. 
2. Is it within Congress’s constitutional power, Is it arguably procedural? 
3. If yes, then does Rule pass REA test? They apply different REA tests
x. Scalia’s REA Test: 

1. Is the Rule arguably procedural? 
2. Is the Rule about the manner for resolving disputes? 
3. Here, Rule 23 passes the REA test, so applies. 
xi. Steven’s REA test: 

1. Is the Rule arguably procedural?
2. Is the law which the Rule collides substantive or procedural (is it bound up with a substantive right or not)? 
a. Substantive = bound up with substantive state right, defines scope of state right,
b. Procedural = applies in ALL cases in state court. Located in civil procedure code, etc. 
3. Here, state law is procedural, so R.23 does not change substantive law, so complies with REA, and so it applies. 
xii. Stevens says have to take into account state law. Scalia says can’t analyze whether a rule complies with a statute in different ways in different cases. Either it applies with a statute or doesn’t. Have to analyze in the abstract. Stevens says that’s not what the REA says. 
xiii. Ginsburg’s Dissent: applies a different Erie Doctrine Test: 

1. Apply Federal Rule if conflict between Rule & important state policies is unavoidable and Erie balancing test favors rule. 
2. Apply state law if conflict is avoidable and Erie balancing test favors state law. 
3. Here, 
a. Conflict is avoidable bc R. 23 applies to whether can create class and state law applies to whether that class can recover a particular remedy. AND
b. applying federal law here would violate aims of Erie bc it would:
i. lead to forum shopping by PS, who will select federal court and 
ii. be inequitable for out-of-state Ds, who face greater potential damages in federal than state court  
Only part of ERIE need to study 
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h. Discovery, Privileges, & Protections 
a. Rule 11 Sanctions do not apply to discovery
b. Discovery Devices:
i. Informal: explore scene & things, review public records and records from client, speak to nonparties and non-testifying experts 
ii. Initial Disclosure: persons with knowledge & documents or things in support (except impeachment), damages calcs, insurance agreement (things you have to give the other side right away)
iii. Testifying expert disclosures: indif all; disclose report for specially employed
iv. Pretrial disclosures: witnesses, deposition transcripts, exhibits (except if using only for impeachment)
v. Depositions: sworn testimony, usually oral, can depose nonparties* (but requires subpoena for nonparties)
vi. Interrogatories: sworn written answers, only parties
vii. Requests for Production Docs or Things or Entry on land parties and nonparties* 
viii. Physical or Mental Exam: need court order, only parties 
c. Note: Parties must supplement as per R. 26e if something said earlier turns out to be incomplete/incorrect
d. Discovery Scope & Limits – Rule 26(b) (Use this not Hickman)
i. Scope: 
1. Relevant to any claim or defense (as defined by the pleadings: define scope of discovery so need to get stuff into pleading so you can do discovery on it), or by court order, relevant to subject matter of suit
2. Need not be admissible
ii. Limit: 
1. No privileged matter or work product unless exception applies 
iii. Quantity & quality limits: Court must impose if: 

1. Unreasonably cumulative or duplicative, or obtainable from more convenient, less burdensome, or less expensive source

2. Party has already had ample opportunity to get the discovery 

3. Burden or expense outweighs likely benefit, considering stakes 

a. (make side asking for it pay for it.) (Also, really hard to know until you see/discover what its value is v. its expense. Is it worth the extra discovery? A lot of uncertainty here.)

iv. Need court order or parties consent for: 
1. More than 10 depositions per one side or more than one 7-hour day per deponent

2. More than 25 interrogatories by each party on each party 

v. b(3): codified most of Hickman but changed one thing

1. if standard were met you would turn over the Memo but take out opinion work product from it 

vi. b(3)(c) if there is a written statement and its a while later before you are on the stand you might forget what you said, so we give people access to their own depositions transcripts and their statements. So this would turn out differently from Hickman. So technically this is not privileged. If witness asks for this statement, the other side can ask the witness to see it. 

1. Witnesses opinion is not protected, its part of the facts of the case. 
e. Rule 26: Duty to Disclose; General Provisions Governing Discovery 

i. (b) Discovery Scope and Limits.
1. (1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need not be admissible in evidence to be discoverable.
2. (2) Limitations on Frequency and Extent....
a. (C) When Required. On motion or on its own, the court must limit the frequency or extent of discovery otherwise allowed by these rules or by local rule if it determines that:
i. (i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive;
ii. (ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the action; or(iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).
f. Rule 16: 

i. Scheduling orders (change for good cause only)

ii. Pretrial orders (Change if manifest injustice only)
g. Attorney-Client Privilege
i. Attorney-client privilege: nearly absolute (even after client dies), but easily waived
1. Communication (only applies to communication, not facts).
a. Does not have to be oral communication.
b. If interrogatory asks client what did you observe evening of the accident, client has to answer 
c. If asking what did you tell your attorney, that is asking for communication and is objectionable
2. Between client (or potential client) & lawyers (or lawyer’s representative). 
a. Covers client communication to paralegal, receptionist etc.
b. Translators not covered if brought by client. Have to brought by attorney 
3. Without presence of others 
a. Can’t be in public 
b. Gets tricky w/family members. Ex: mom wants to bring daughter to deposition then deposition is not privileged, but sometimes people respect the zone of privacy. Still want to talk to client alone 
4. For purpose of obtaining or giving legal advice (NOT for crime or tort) 
a. If discussion about something such as violation of EPA that would not be covered. Could talk about how to comply.
ii. Attorney-client privilege for a corporation: 

1. Communication 
2. Between lawyer for corporations & employee 
3. Without presence of others 
4. For purpose of giving legal advice to the corporation AND 
a. Necessary for the attorney to give legal advice to the corporation
i. Bc sometimes can’t get information from upper level employees 
b. About information within the scope of the employee’s employment
c. Understood by employee to be for purpose of legal advice to corporation
d. Understood by employee to be confidential 
5. UpJohn Case: Independent accounts audited UpJohn’s foreign subsidiaries, and then used them to bribe foreign governments and then were claiming them for tax reductions. Directed on questionnaires to only discuss with employees on need to know basis and were sent directly back to general counsel. Counsel received questionnaires then interviewed people. The company then turned itself into the IRS and the SEC. IRS issued summons asking for all of the investigations, the questionnaires, the notes, of the investigation. UpJohn refuses to turn them over asserting work product and attorney client privilege.
a. Holding: Supreme court says questionnaires and what attorney wrote down after being told are privileged bc, the purpose of the privilege is so they can receive full information and sometimes it is the lower level employee who knows because they are the only ones who know or have the information. An uncertain privilege is no better than no privilege at all: If you are not sure if communication is going to be privileged then just not going to say anything. So since that test is uncertain going to reject that test. Lower level employees can get companies in trouble 
b. IRS wouldn’t be in worst position if this WP is overturned because almost everything they asked for was attorney-client privileged. Most of this stuff no exception this applies. 
b. Work Product Protection: (only covers product, not facts)

i. Anything you do as a lawyer = work product
ii. Opinion work product = impressions, opinions, or theories of attorney
1. Probably never discoverable in case for which work product was created
2. Case-by-case determination whether protection over in subsequent litigation where opinions in work product are at issue 
a. State Farm Case: 
i. Rule: Even if protection is provided for opinion work product by Rule 26(b)(3), the rule permits discovery when mental impressions are the pivotal issue in the current litigation and the need for the material is compelling
ii. Holding: We agree with the several courts and commentators that have concluded that opinion work product may be discovered and admitted when mental impressions are at issue in a case and the need for the material is compelling 
3. *Cannot be overcome for the case for which it was prepared. Can be overcome in malpractice and also bad faith insurance case.
iii. Ordinary work product= other material prepared in anticipation of litigation. Only discoverable if demonstrate (element test):
1. Substantial need AND
2. Undue hardship to obtain by other means 
3. Ex: if in Hickman picture had been taking of boat as it was sinking and picture captured a note that was attached from captain saying this is my fault, this would be discoverable bc would be impossible for other side to get
iv. Witness statement exception: Any person may obtain own written, adopted, recorded or transcribed statement. (And then other side can ask to see it).
v. Work product only protects the product: does not protect the facts. Can still ask the other side who witnessed the sinking. And when you answer that interrogatory and has to be answered in complete to the best of your knowledge
vi. Can cover work done by client in anticipation of litigation. If question is who did you interview: that’s work product. 
vii. Ordinary witness memory wear and tear is not enough to show substantial need and undue hardship. 
viii. Hickman: A tug boat sank in an apparently unusual nature & five of the nine crew members drowned. The owners of the tug boat employed a law firm 3 days later to defend them against any potential suits by representatives of the deceased. Their attorney conducted private interviews of the survivors in anticipation of litigation. Survivors signed their statements. A month after sinking there was a public hearing where witnesses and survivors testified and that was all recorded. All but one crew member settled. During discovery that 1 family wanted 3 things: all the witness statements, the substance of the facts learned, and for physically his memos and the notes took and observations about the case. Most of these communications were between witnesses who saw the boat sink so this was not thought to be confidential information 
1. Holding: Court develops 2 types of work product: ordinary and opinion. Ordinary work product exceptions did not apply here bc the witnesses were available for opposing counsel to interview, no one had died after Fortenbaugh talked to them, there are also those transcripts which are available;
c. Examples: Fact is what is communicated. Communication is the only thing protected. 
i. Fact: Who are the witnesses to the sinking
ii. Work Product: who did your attorney interview? 
iii. Attorney Client-privilege: what did you tell you attorney? 
iv. Fact: what happened the night of the sinking? 
d. Asserting & Waiving Privileges & Protections: 
i. Work product protection & Attorney-Client Privilege waived when: 
1. 3rd party given access to communication or product (malpractice)
2. relationship between attorney and client put at issue,
3. necessary to protect 3rd parties from imminent danger (child and elder abuse, only in some jurisdictions can report when not imminent), or 
a. attorneys are not mandatory reporters but will tell 
4. necessary to prevent fraud upon court/perjury 
5. if client lies in trial, breaks privilege bc will have duty to tell court 
6. *if accidentally disclose courts have been indulgent to say, other person has to give it back and privilege is retained. 
ii. Privilege log: 
1. In responding to discovery requests, must produce list of documents & things withheld with explanation of why protection or privilege applies
iii. One who asserts protection or privilege bears burden of proving it applies 
1. Have to assert it 
2. If on stand someone is asking for privileged info have to object to it. 
3. Privilege covers every attorney at the firm. 
e. Discovery Regulation Rule 37
i. Attorney certifies on good faith belief after reasonable inquiry that request is: 
1. Consistent with Rules & law (or non-frivolous argument to change law) & 
2. Not for improper purpose (harassment, delay, or needless increase in costs)
ii. Attorney certifies on good faith belief after reasonable inquiry the response is: 
1. Complete & correct at time made 
iii. Parties’ duty to Supplement/Amend:
1. If learns response is materially incomplete/incorrect
f. Motion to Compel, for protective order or for Sanctions: 
i. must try to work it out with opponent first 
ii. if lose, must usually pay other side’s fees & expenses
g. Protective Orders: To protect from embarrassment, oppression, undue burden or expense, court can limit or shift costs of discovery
i. must make the motion for protective order (cannot just fail to answer)
h. Order to Compel: Court can compel discovery responses
i. Sanctions: for evasive, incomplete or lack of response, failure to supplement, etc. 
i. Disposition, Including Trial 
a. Dispositions (how case dies)
i. Default judgment: for failure to defend case, or as a sanction
ii. Voluntary Dismissal: usually by consent (settlement)
1. If they realize they don’t have a claim
2. Unless parties specify otherwise it is usually dismissed without prejudice so no preclusive effect
iii. Involuntary Dismissal: for failure to pursue case, or as sanction, or for failure to state claim, lack SMJ or PJ improper venue, improper process or service
iv. Judgment on the pleadings: for failure to state claim or defense
1. 12(c) after both sides have submitted pleadings 
v. Summary Judgment (SJ): considering matters outside of pleadings, no genuine dispute of material fact
vi. Judgement as a Matter of Law (JMOL): based on evidence admitted at trial, no reasonable jury could find for nonmovant (directed verdict/JNOV)
1. Can file during or at close of trial 
2. Galloway 
vii. Jury Verdict or judicial findings of fact & conclusions of law 
viii. If only part of case is disposed you can wait until final judgment to appeal. 
b. Rule 12(b)(6) Motion to Dismiss for failure to state a claim: 
c. Under Twiqbal standard, look to the pleadings to test claims for legal sufficiency and factual plausibility: 
i. Assuming facts in complaint are true, do they plausibly add up to a legal claim/Is every single claim plausibly alleged? 
1. If alleges Loyola violated P’s Constitutional rights, fails to state a legal claim.
2. If admits all elements of assumption of risk, a complaint for negligence fails to state a claim bc assumption of risk is a complete defense
3. If allege Prof. Willis intentionally inflicted severe emotional distress on you, need to allege facts plausibly supporting the inferences that 
a. Willis acted intentionally or recklessly (rather than negligently or innocently)
b. Willis’s conduct was extreme & outrageous (Not ordinary law professor behavior
c. You suffered severe emotional distress (not ordinary for law student freak-out_
d. Willi’s conduct cause your stress 
d. Summary Judgment – Rule 56 
i. Go beyond pleadings to assess whether have enough evidence to support facts, to look at admissible evidence to decide if it is worth considering this case. 
ii. Standard: no genuine dispute of material fact & so movant is entitled to judgment as a matter of law (same as JMOL) 
iii. Material fact: fact essential to an element of claim or defense. Matters to the outcome.
iv. Genuine dispute: actual (objective) & good faith (subjective) controversy; dispute reasonable jury could resolve in favor of nonmovant 
1. Dispute must be about fact not law & has to be fact that would make a difference to the outcome
v. Court takes facts not genuinely disputed & applies law to them. 
vi. For a P to win a motion for SJ have to show they can meet all elements and D has no conflicting evidence. Easier for D bc they just have to show one element isn’t met 
vii. Supporting material: depositions, interrogatory answers, admissions & affidavits (can attach documents) etc. 
viii. Affidavits: 
1. Must be on personal knowledge & show competent to testify 
2. Must set out facts that would be admissible in evidence 
3. Can explain why need more time or discovery to get evidence
ix. (b) unless different time is set by local rule or court orders otherwise, party may file a motion for SJ at any time until 30 days after the close of discovery 
x. (c) Procedures.

1. Supporting Factual Positions. Movant asserting that a fact cannot be or is genuinely disputed must support the assertion: 

a. Through evidence negating an element of the claim or

b. By pointing to absence of record evidence

2. A party may object that material cited to support or dispute a fact cannot be presented in an admissible form. 

3. The court need consider only the cited materials, but it may consider other materials in the record 

xi. Can file motion to dismiss in alt, for sum judgment 
xii. (d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may: (1) defer considering the motion or deny it; (2) allow time to obtain affidavits or declarations or to take discovery; or (3) issue any other appropriate order
xiii. (e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may: 
1. give an opportunity to properly support or address the fact; 
2. consider the fact undisputed for purposes of the motion;  
3. grant summary judgment if the motion and supporting materials — including the facts considered undisputed — show that the movant is entitled to it; or 
4. issue any other appropriate order
xiv. (f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may: 
1. (1) grant summary judgment for a nonmovant; 
2. (2) grant the motion on grounds not raised by a party; or 
3. (3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute. 
xv. (g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact — including an item of damages or other relief — that is not genuinely in dispute and treating the fact as established in the case. 

xvi. (h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court — after notice and a reasonable time to respond — may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.
e. Celotex: Movant need not show absence dispute, but must “support” motion by:
i. Facts: Respondent Cartrett alleged that her husband died as a result of exposure to products contain asbestos manufactured and distributed by 15 corps. Celotex argued sum judg improper bc respondent failed to produce evidence that Celotex was proximate cause of injury
1. Celotex moved for sum judgment bc they were saying Cartrett does not bring enough evidence to show it was Celotex’s product that caused asbestos. Court of appeals said movant didn’t come forth with enough to show Cartrett wasn’t exposed to their asbestos
2. Supreme court reverses. Focuses on part (c) that court shall enter sum judgment. D is only required to show P doesn’t have enough evidence. 
a. Producing evidence that negates claim
b. Or showing that there is absence of evidence 
3. Case is remanded to DC circuit and they still say no sum judgment bc at burden of production said the accumulation of her evi was sufficient for a reasonable jury to vote in her favor.
ii. Case about how much D needed to do 
iii. Pointing to absence of support for nonmovant or 
iv. Pointing to evidence negating an element of nonmovant’s case
v. Then, nonmovant bears the burden of showing evidence from which reasonable jury could for it.
f. Liberty Lobby: 

i. Case rasied bar for nonmovant to survive SJ

ii. Nonmoving P has to show a reasonable jury could find by clear & convincing evidence that the defamation could occur
iii. It is same standard for motion for failure to state claim and SJ

1. Mere scintilla of evidence is not enough to survive
iv. Nonmovant’s burden assessed with reference to burden of proof at trial. 
v. Nonmovant with burden of proof at trial must do more than undermine
1. Credibility of movant’s defenses, must support claim 
vi. SJ mirrors JMOL so mere “scintilla” of evidence will not defeat motion.
vii. Weighing evidence, assessing credibility, & drawing inferences from evidence must be left for factfinder 
g. Scott v. Harris

i. Qualified immunity = gov’t employee cannot be personally liable for violating constitution unless it was clearly established at that time it violated the constitution. Courts are supposed to decided
1. Has there been constitutional violation
2. Has the law been clearly established this would violate it 
ii. Have SJ motion made by Scott that Harris did not provide enough evidence to show Scott’s actions were unreasonable. 
iii. Court says no reasonable jury would say after video that officer acted unreasonably 
iv. Don’t weigh anything
v. Say this only reasonable inference that could be drawn. Do no follow normal SJ analysis
vi. The issue of what is and isn’t reasonable is a tough one.
1. Don’t want to declare this is possibly unreasonably bc it would give every criminal license to speed away
2. Don’t have to go through steps you are supposed to when there is danger 
vii. Holding has not affected SJ for other cases but has for cases exactly like this. 
h. Tolan v. Cotton

i. 5th circuit error: 
1. had totally adopted cotton’s view and not Tolan’s
2. did not view facts in most favorable light to nonmovant
3. just take the officer’s facts as the facts
i. *need to know underlying substantive law to do SJ analysis to know if jury could find for each element of that claim. Have to go through element by element. Then movant by nonmovant.
j. So on SJ, all “reasonable” inferences must be draw in favor of nonmovant. Difficult lies in deciding what facts are not genuinely disputed, what factual inferences in favor of nonmovant are reasonable
k. Burdens: (a) what is this burden & (b) who bears it: 
i. Burden of pleading (need this to get to discovery):
1. (a) what must go in pleading
a. R. 8 plausibility pleading or R. 9 heightened pleading (more specifics)
2. Who must put it in pleading: 
a. P for claims & affirmative defenses to counterclaims
b. D for counterclaims & affirmative defenses to claims 
ii. Burden of production at SJ or JMOL stage: (what you need to get to trial or case sent to jury)
1. (a) what evidence must be produced at this stage of litigation:
a. movant without burden proof must show nonmovant cannot prove an element of claim/defense, either 
i. evidence negating an element or 
ii. by pointing to absence of record evidence 
b. nonmovant with burden proof must respond with evidence from which a reasonable jury could find for it

2. (b) who must come forward at any given stage with evidence:
a. at SJ stage, movant has 1st burden to make its showing
b. then burden shifts to nonmovant to produce its evidence   

iii. Burden of proof: (what you need to prove at trial)
1. (a) what must be shown at trial:  proof required to persuade factfinder of claim, damages, or defense (most civil cases, preponderance).
2. (b) who bears burden: usually follows burden of pleading 
iv. Party that bears burden must show its more likely than not; so long as evidence that favors belief in element favors P, that meets burden of proof. 

v. Civil or criminal cases

1. No evidence = judgment for defendant 

vi. Ordinary civil case

1. A preponderance of the evidence favors belief = judgment for P

vii. Special civil cases such as defamation: 

1. Evidence clearly & convincingly favors belief = judgment for P

viii. Civil Case: Evidence in equipoise = Judgment for D

ix. Criminal Case: Evidence at but not beyond a reasonable doubt: not guilty verdict

x. Criminal case: Evidence beyond a reasonable doubt: Guilty verdict 
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l. TRIAL (procedure)
i. Jury selection: impanel the jury panel (plus alternates in state court 
ii. Opening statements: P then D. (Tell client’s story etc, not law)
iii. P’s case-in-chief: witnesses: direct, cross, redirect, the recross etc.
1. Exhibits: lay foundation, move to admit, then publish to jury
iv. JMOL motion, usually by D (first place this can be filed)
v. D’s case then JMOL motion possible but rare
vi. P’s rebuttal then Ds rebuttal etc. then close of evidence

vii. JMOL motion by either or both sides as to any claim or affirmative defense 

viii. Closing argument: P then D (Then P closing close) 

1. (recap evidence as argue; tell jury exactly what they want them to do with reference to instructions & verdict sheet)

ix. Jury instructions then deliberations 

x. Verdict (in federal court must be unanimous) then entry of judgment
xi. Renewed JMOL motion (only made if prior JMOL motion)

m. The Civil Jury Right 
i. When does the 7th Amendment civil jury right apply in federal court? 

1. In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved. 
2. Does not apply to states 

3. Statutes can give right to jury where amendment would not.

ii. Even if no Constitutional right, Congress can give you statutory right to jury trial 

iii. Decide by issue not by case (some issues & relief go to jury, some to judge)

iv. Test for whether Constitutional right to a jury: 

1. If cause of action existed prior to 1791, do what they did then

2. If cause of action did not exist prior to 1791, decide by reference to type of relief sought:

a. Compensatory and punitive damages decided by jury

b. Injunctive relief, restitution, reformation, and other equitable remedies are decided by judge 

v. No right to jury for injunctive relief.

vi. For breach of K and request for specific jury = judge decides. So no jury

vii. For nuisance seeking damages and to enjoin neighbor from allowing nuisance to continue = jury for damages, judge for enjoinment 

viii. Expectation damages = jury 

ix. Have to have at least 6 jurors but no more than 12 

1. Once juror is out they are out and have to bring in alternate 

x. In state court need at least 6 jurors finding in your favor
xi. Want critical mass of jurors for fairness reasons, to distribute responsibility of jury power, so people don’t feel like there is so much on them, want that many eyes and ears bc no one is really paying attention the whole time and for memory reasons
xii. Form of relief determines if you get jury

xiii. Curtis:

1. Respondent asking for jury because D thought they could get one. D though jurors would favor Ds property rights over Ps civil
2. At time not illegal to strike jurors based on sex or race (became illegal in 1986)
3. P seeking injunctive relief and for damages. 
4. Supreme court holds on damages claim that on that claim 7th amendment requires a right to jury
a. Action for ordinary actual and punitive damages so a jury should decide
5. court concludes (about whether congress intended for FHA cases & jury trials) that 7th amendment is constitutional demand and congress could give you a statutory right to jury but cannot prevent it where 7th amendment allows it. 
a. Congress could have said only injunctive & restitution relief in FHA cases to prevent juries for FHA cases 
xiv. Mechanics of Civil Jury in Federal Court
1. Demand: 
a. Must be in a pleading or within 14 days of last pleading directed to issue. (have to ask for jury)
i. P & D have same jury rights 
b. Cannot withdraw demand without consent from other parties
2. Selection: 
a. Questionnaire followed by voir dire performed by Court &/or counsel 
b. Unlimited challenges for cause; at least 3 peremptories per side by statute
c. In assembling pool & exercising challenges, race or sex discrimination is unconstitutional 
3. Instructions: 
a. Must be given to counsel prior to closing argument 
b. Must object so court has opportunity to cure before case goes to jury 
4. Verdict:
a. Minimum of 6 jurors is waivable Constitutional Due Process requirement. 
b. Federal Rules permit 6-12 with no alternatives (so start with more than 6)
c. Federal Rules require unanimity unless parties consent to non-unanimous
5. Courts have discretion to panel a jury even if no party asks 
6. Don’t want jurors who know anyone in case
7. Any juror that you can convince court is going to be biased or unfit have unlimited tries to have them removed

8. Peremptories: can request a juror be removed w/out question but cannot be based on race or sex

9. Judge gives jury instruction to counsel before closing argument so they can tailor closing arguments to them

10. Have to object to jury instructions before case goes to jury.

n. JMOL – Rule 50

i. JMOL motion: at trial after party fully heard on issue, before case sent to jury; cannot rely on evidence anticipate that opponent will put on
ii. Renewed JMOL motion: after jury verdict, must have filed earlier JMOL motion (“deferred” decision on motion to avoid violation of 7th amendment)
iii. JMOL motion at close of P’s case-in-chief tests whether P met burden of producing sufficient evidence for reasonable jury to find for P on each element of P’s claim 
iv. JMOL motion at close of D’s case-in-chief tests same for affirmative reasons. 
v. JMOL motion at close of evidence & renewed JMOL motion:
1. Taking all reasonable inferences from evidence at trial in favor of nonmovant, no reasonable juror could find for nonmovant. 
vi. Standard for JMOL is same as for SJ, but there may be fewer reasonable inferences that can be drawn from live testimony than could have been drawn from the same testimony in writing. 
vii. Juries are not present for JMOL arguments bc legal issue for the court 
viii. P must make sure there is sufficient evidence so that you will survive JMOL. 
ix. Court is take all reasonable inferences in favor of P
x. If P meets burden and D puts on no case, P does not automatically win finding at JMOL.
xi. Dif btween SJ & JMOL
1. Fewer inferences are reasonable 
2. Evidence has to be admitted for court to consider it 
3. Question: is there enough here on each and every element for the jury to find for nonmoving party then jury weighs evidence on both sides. 
xii. Can file partial JMOL to narrow issues for jury to resolve 
xiii. Renewal of JMOL:
1. Required to have filed one earlier to renew
2. 7th amendment says jury has to decide and no court of law should reexamine the facts (legal fiction)
3. court is just reconsidering the prior finding but efficient bc
a. if jury comes to verdict in favor of D that is stronger on appeal than if judge rendered JMOL 
b. even if jury comes back for verdict for P, court can still render JMOL for D, but on appeal court has verdict to reinstate if reversed and does not have to go through trial again
xiv. No downside to filing for JMOL, not like with SJ were sometimes you help your opponent get their case together 
o. Rule 50. Judgment as a Matter of Law...

p. (a) Judgment as a Matter of Law. 

q. (1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may: 

i. (A) resolve the issue against the party; and 

ii. (B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue. 

r. (2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment. 
i. (b) Renewing the Motion After Trial; Alternative Motion for New Trial. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment...the movant may file a renewed motion for judgment as a matter of law and may include a [] request for a new trial under Rule 59. In ruling on the renewed motion, the court may: 
1. allow judgment on the verdict, if the jury returned a verdict; 
2. order a new trial; or 
3. direct the entry of judgment as a matter of law. 
ii. (c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial. 
1. (1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial. 
2. (2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders. 
iii. (d) Time for a Losing Party's New-Trial Motion. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.
iv. (e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment
s. Galloway:

i. Why has he not met burden of production? 
1. Time gap in evidence
2. Not supposed to discredit Oneil’s testimony
3. Majority here says inference not sufficient
4. If it was difficult to get evidence (some demonstration of this) court would have looked at it differently. But given the time period it doesn’t make sense that he didn’t present anything. 
t. Reeves: 

i. P met his prima facie case
ii. Burden then shifts to employer to present nondiscriminatory reason
iii. Burden shifts back to P to show pretextual
iv. Court says very pretextual nature of evidence is evidence that employer is lying
v. Jury permitted to make inference that it was motivating factor but could decide the other way too. 
vi. Gap was not knowing what motivation for the firing was and that is kind of gap we must let jury bridge gap for because we will never know. 
vii. If it is a low cost case will expect less evidence, if high cost case will need more evidence. 
viii. Unclear how much evidence will be enough. No rule for how large a gap the court will let jury infer. Trial court has discretion 

1. Standard is opened ended but appealable on a de novo standard. 
u. JMOL Purpose = preserve due process for moving party. If there is insufficient evidence to bridge the gap then jury would be relying on prejudices and has nothing to do w/claim. Violates due process to let jury make decision in that case bc not impartial conflict between 5th & 7th amendment. 
i. Look at “is gap something a reasonable jury can fill w/inference or prejudice?”
ii. Practical matter whether evidence can be produced to fill that gap or is that a waste of time 
v. Reid case: 

i. Dead cow on tracks & to get there either came through opened fence on ranch or open gate on RR track. No way to know how got there so judgment call has to be in favor of party w/out burden of proof. 
w. Judicial Findings & Conclusions (Rule 52)

i. After bench trial, judge must write up findings of fact & conclusions of law. 
x. Rule 61. Harmless Error 

i. Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party's substantial rights
j. After Final Judgment: Appeal & Preclusion 
a. Appeal in Federal Court
i. Usually must be filed within 30 days: 
1. But 10 days in CA state court for denials of motion to quash summons on grounds of lack of PJ 
ii. Usually will only review: 
1. Errors revealed by the record
2. To which a timely objection was made in the trial court &
3. Which materially affected the outcome (i.e. not harmless)
iii. Usually can appeal only from a final judgment (dismissal or judgment: SJ, JMOL, Rule 12 dismissal), with some exceptions, including: 
1. Preliminary relief (TROs & PIs) &
2. By permission of the appellate court 
b. Standards of review 

i. Plenary or de novo: no deference, starting a new 
1. use for legal issues and/or situations in which the reviewing court is in the same position as trial court 
a. use it if question of law or if appellate court is looking at exact same record as trial court. No reason to defer bc have exact same record
b. very easy to get reversed 
2. Applies to legal issues: reviewing court is in same position a trial court 
3. Examples: whether X is plausible; Rule 56 & 50 motions; Erie; Preclusion
ii. Abuse of discretion: defer to decisions within bounds of trial court’s discretion
1. the standard use when reviewing case and trial management decisions made by the lower court. This form of review may be used when deciding: 
a. conduct of trial, including whether proffered evidence should have been admitted
2. about range of discretion TC has to make decision. TC might go beyond this discretion.
3. Applies to case management issues; applications of law to fact such as evidentiary issues 
4. Examples: rule 11 sanctions, rule 15 prejudice determination; venue transfers; evidentiary rulings; rule 59 new trials 
iii. Clear error: very deferential, only if definite & firm conviction that trial court erred
1. Is standard that applies when the trial court was in a better position to perceive the evidence, such as when reviewing findings of fact made by a trial court based on live evidence

a. Court will reverse only if clear error. Very hard to get reversed

b. Was there enough for jury to decide or was it clear error

2. Applies to issues of fact: trial court observes witness demeanor, etc. and appellate court does not
3. Examples: facts
iv. Plain error: only if manifest miscarriage of justice
1. means that the appellate court will only reverse only if letting the trial court’s judgment stand would be a manifest miscarriage of justice. This standard applies when the appealing party did not object at trial or file or oppose a motion on point in the trial court.
a. More deferential/higher standard
2. Applies when no object, motion, or opposition to motion was raised in the trial court.
a. Court of appeals can consider it and reverse on it 
v. Harmless error rule: if the lower court’s legal error or abuse of its discretion or clearly erroneous finding of fact did not affect the judgment, the appellate court will not reverse. 
vi. Will lose appeal if court of appeals finds no error & if court only made harmless error
c. Preclusion 
i. Res judicata = a thing decided. 
ii. You have the right to be heard… once. 
1. Correctness of decision v. need for repose (finality & certainty) and cost of litigation to litigants, courts and public 
iii. Must be raised as an affirmative defense in original OR any amended pleading. 
1. Has to be raised in parties pleading bc its an affirmative defense. Regardless of whether I did it or not can’t sue me for it. Outside bounds of claim.
2. Does not have to be in first pleading bc not a use em or lose em bc can amend and add later. 
iv. Offensive preclusion: using issue to advance a claim
v. Defensive preclusion: using claim or issue preclusion to defeat a claim 
vi. Ex: Kraemer case: after judgment had been entered phone records had been produced, but she was precluded from bringing this claim bc have 1 shot. Have to get discovery in that case, unless she can show that particular discovery was impossible to get. 
1. In this situation ask judge to delay trial until you can get discovery, ask for another subpoena w/risk of sanction. 
vii. Without preclusion there would be no finality, so without why bother filing case. 
viii. If judgment is void then there is no preclusion 
d. Do not confuse preclusion with: 
i. Stare decisis: prior holding should be followed when same legal issue arises, unless clear social need to change legal rule, times have changed
ii. Law of the case: issue finally decided will not be re-decided at later stage of same case (unless lower court was reverse on that issue)
1. If TC makes 2 mistakes and only appeal on one and win can’t re-litigate other mistake. Judgment is law. 
iii. Double jeopardy: one sovereign cannot try someone twice for same crime. 
1. Does not 
e. Rule preclusion = compulsory counterclaim rule:
i. Party with counterclaim meeting requirements of Rule 13(a) (existed at time of service responsive pleading, same transaction or occurrence, etc.) is precluded by a valid final judgment from asserting the claim in other litigation.
1. Only compulsory if you had it at time you served your responsive pleading. Not a compulsory counterclaim if it was pending elsewhere.
2. About a counterclaim you did not assert in prior suit
f. Claim preclusion = res judicata:
i. A valid final judgment on the merits precludes further litigation between the same parties or their privies of claims arising from the same or a connected series of transactions or occurrences, when those claims could have been asserted in prior suit. 
1. Can only be used defensively
2. Use logical relationship test to determine connected series of T or O
3. Look at first judgment that came down, that is what will have a preclusive effect
4. About a claim you did not assert in prior suit
5. Very strict
ii. Elements:
1. 1) A final 2) and valid judgment:
a. a judgment on a claim, counterclaim, crossclaim or 3rd party claim is final once issued by the trial court even if appealed (until reversed or successfully challenged collaterally) & is valid if had PJ, SMJ, & notice 
i. judgment is final even if up on appeals until appellate confirms or reverses
2. 3) On the merits: 
a. includes default judgments, dismissals on merits or as sanctions, unless dismissed without prejudice (e.g. for lack PJ, SMJ, proper venue, or notice) (judgment issues with prejudice). If dismissed w/out prejudice have no claim preclusion. Parties have to stipulate for dismissal to be with prejudice 
3. 4) precludes subsequent litigation:
a. undecided when prior judgment entered 
4. 5) between the same parties or their privies: 
a. 2nd party is a legal successor in interest to the 1st party
b. the parties are in a principal-agent relationship (eg employer-employee) or 
c. both suits are controlled by the same party 
5. 6) of a claim arising from the same or connected transactions or occurrences: 
a. so logically connected that for reasons of fairness and efficiency ought to be heard in one suit (substantial overlap of witnesses & proof). Logical relationship test. 
6. 7) that was or could have been asserted in the earlier-decided suit. 
a. If 1st court lacked SMJ over the claim & litigant seeking to assert preclusion could not have filed that case in or moved it to a court with SMJ, then would not preclude claim. 
iii. In Ca can file in small claims court and then can add larger claim to your claim and the court will transfer it to superior court, do this to not be subject to claim preclusion
iv. Unlike Rule 13a rule preclusion, under claim preclusion does not matter if claim did not arise till later, must get in all claims before final judgment. First claim to get to judgment has preclusive effect
v. McConnel Case: 
1. Could have filed all of their claims in state court. 
2. D in fed court files for SJ bc they are not allowed to split claims. 
a. They voluntarily dismiss state court claim w/prejudice
b. But that claim belongs to husband and after he does that D then moves to get it precluded, bc that matter had been settled in state court
c. Problem was husband added claim in state court so now precluded from bringing in Fed court. 
vi. Moitie Case:

1. 7 anti-trust cases are filed only 5 go up on appeal. Other 2 decide to file in state court
a. in state court get removed to federal & claim preclusion applies
2. Even if claims hadn’t been removed we would end up w/same outcome they would be precluded. You cant lose and then file your case elsewhere. After these cases were dismissed for claim preclusion other 3 were reversed
3. Claim precluded guys appeal to the 9th circuit and the circuit let them appeal. 
4. Supreme court says no cant appeal can only challenge for void judgment. 
a. Reversed bc an erroneous conclusion reached by the court in first suit does not deprive Ds in the second action of their right to rely upon the plea of res judicata
b. says public policy dictates that there be an end of litigation, that those who have contested an issue shall be bound by the result of the contest, and that matters once tried shall be considered forever settled as between parties. 
vii. Which Dispositions have a Claim preclusive effect?
1. Default judgment: for failure to defend case, or as a sanction
2. Voluntary dismissal: usually by consent (settlement) with prejudice.
a. No preclusive effect if without prejudice 
3. Involuntary dismissal: for failure to pursue case, or as sanction, or for failure to state claim. 
a. For lack of SMJ or PJ, improper venue, improper process or service 
4. Judgment on the Pleadings: for failure to state claim or defense 
5. Summary judgment (SJ): considering matters outside of pleadings, no genuine dispute of material fact 
6. JMOL: based on evidence admitted at trial, no reasonable jury could find for nonmovant
g. Issue preclusion = collateral estoppel: 
i. Any valid final judgment in which a party has sufficient motive & opportunity to litigate an issue precludes re-litigation by that party or its privies of the same issue if the issue was actually litigated & necessary to the prior judgment.
ii. About an issue you did litigate in prior suit  
iii. Not as strict as claim preclusion
iv. Elements: 
1. 1) Final and 2) Valid judgment: 
a. need not be on merits, could be on PJ, SMJ, etc. issue
2. 3) in which a party had full & fair opportunity to litigate an issue:
a. cannot bind party who lacked motive or opportunity to pursue or defend in prior case
b. If prior suit was in small claims suit and wasn’t worth hiring and expert witness for, an issue decided there is not going to have issue preclusion effect in another suit for 

c. Full & fair in that you had ability to call expert, forum gave incentive. 
3. 4) precludes re-litigation by that party or its privies: 
a. but nonparties can assert issue preclusion against a party or privies (criminal case outcome binds D & prosecutor but not victim in subsequent civil suit)
4. 5) of the same issue of fact or application of law to fact:
a. issue, not claim; note that meeting higher stander meets lower standard of proof but not vice versa 
b. Criminal case. D is found guilty of assault victim then sues criminal civilly for damages due to assault. Victim can use issue preclusion offensively, that D committed the assault. Victim would still have to prove damages and causation. But liability is already established. 

c. Civil suit goes to trial first and there is finding of liability. Prosecutor cannot use that finding against D in the criminal suit, bc not same issue. Issue in criminal case is beyond a reasonable doubt issue in civil case is whether by a preponderance of the evidence the D committed the assault. Preponderance is met if beyond reasonable doubt is met, but the opposite is not true. 
5. 6) if the issue was actually litigated (could be issue decided on the papers) and:
a. not a default judgment or potential issue, but need not involve an evidentiary hearing (could have been decided on papers)
b. Might have motion to dismiss for lack of PJ. P2 can use issue preclusion to demonstrate PJ over the D that P1 litigated against already in CA.
6. 7) the decision on the issue was necessary to the prior judgment 
a. Test: if the issue had been decided differently, would the same judgment have been entered? If yes, the issue was not necessary (i.e. could that issue have formed the basis for an appeal? Or would it have been “harmless error”)
b. If there are multiple possible reasons that a verdict came down and jury doesn’t specify. If you have negligence case where jury finds for D that has no issue preclusion effect on a future case bc we have no idea whether the jury decided for D bc the D didn’t breach a duty, or P didn’t have damages, or P had assumed the risk. Situation where you don’t know why the verdict came out as did, its inscrutable. 

c. For bench trials judges are required to write out their findings of fact and preclusion of law. 
h. IRS v. Sunnen
i. Issue is whether royalties that were paid to the wife were taxable to the husband or to the wife who was in the lower tax bracket. Has to do with years 1937-1941 and the income taxes during those years
ii. Prior decision in which the tax payer in 1935 had some income that tax court had said that’s taxable to wife not to you. That was income from 1928 royalty K he had gifted to her. 

iii. Issue posed is whether that finding of the tax court as to taxability of the proceeds of the 1928 K on the 1935 tax year has a preclusive effect on other tax years, and then 1928 K itself. 

iv. Tax board appeals. Held that royalties were taxable to K even though same K language as the 1928.

v. Supreme court decision goes one step further. Supreme court decision looks at the 1928 K and the court decides as to proceeds the wife receives in 1940 from the 1928 K, every tax year presents a new issue. Income you earn and its taxability in 1935 is a different issue then income you earn in 1940.

1. If the IRS said we want to collect taxes from previous years bc we messed up that would be precluded. But for income received in 1940, whatever the law was in 1935 has no preclusive effect. 

2. Policy wise this is right outcome bc this would allow one tax payer to have different taxes then everyone else, bc the other one litigated it all already. IRS wouldn’t be able to close a loophole until someone died. Supreme court says unfair as between tax payers. If law changes, it changes and effects everyone’s 1940s income. Different issue. 
vi. In litigation regarding 1935 tax year, Tax board held proceeds from a K signed in 1928. What is preclusive effect of this decision? 
1. Proceeds from identical Ks signed in other years:
a. Tax board and (sup ct affirms) held taxable in 1937-41, no preclusive effect
i. Interpretation of phrase in one K is not controlling precedent as to same phrase in another K
b. Proceeds from the same 1928 K in other tax years: 
i. Tax bd holds not taxable in 1937-41 on grounds of issue preclusion. Sup Ct reverses, holds taxable in 1937-41 tax years, no preclusive effect.
· each new tax year also presents a new issue as to taxability 
i. Parklane

i. After shareholders file, SEC files own suit alleging the same thing. SEC only seeking injunctive relief. Shareholders are seeking damages. D is entitled to jury in shareholders case. So SEC case even though second filed goes to trial first. After 4 day trial, that the directors did issue false & misleading proxy statement, in exactly the way SEC and shareholders had alleged. 
ii. What do shareholders do in their case? 
1. Shareholders use offensive non-mutual issue preclusion, to say Parklane cannot re-litigate question of whether proxy statement was false and misleading. Already proven by SEC.
2. Non-mutual bc it is a new party using the prior finding. 
3. Offensive bc the P is using to advance a claim
4. Defensive if a D was using to protect themselves against a claim.
5. All the elements were met
6. (this is why now SEC will settle with things that don’t have issue preclusive effects so that Ps cant come after people with SEC’s litigation and use issue preclusion)
iii. Shareholders will still have to prove damages and causation. 
iv. Parklane argued that this isn’t fair, that the court should adopt a doctrine called mutuality, if you are not at a risk in first suit you shouldn’t be able to use anything that came out of another suit. Can only use preclusion against someone who was in the first suit. Supreme Court rejects that. 
v. But courts explain why they need to be careful in non-mutual issue preclusion. So they add some caveats of when you can use it? 
1. In addition to looking at 6 elements there are 3 more things courts need to consider when dealing with non-mutual offensive issue preclusion
j. Factors for deciding whether to permit use of nonmutual collateral estoppel (Parklane Hosiery)
i. Extent to which prior suit was fully adversarially litigated:
· stakes of prior suit for party against whom estoppel invoked

· competence & experience of counsel in prior suit

· foreseeability of this sort of later litigation when prior suit was litigated

ii. Differences between prior forum & this forum:

· limitations on procedures available in prior forum

· serious inconvenience of prior forum

iii. differences in applicable law in prior suit

iv. Fairness & incentives on parties:

· whether inconsistent prior judgments exist, so relying on one is unfair

· whether party seeking to use estoppel should in fairness have joined prior suit, rather than waiting to pick whether to use prior litigation 

· new evidence or changed circumstances since prior litigation

· public interest in relitigation of claims, especially claims against government

k. Offensive v. Defensive issue 

i. Offensive: Wait & see Plaintiff Problem = everyone will wait and see if 1 party wins before deciding if to file. And nbd if they lose bc we aren’t bound. Creates potentially incentive for inefficiency. Used to advance a case. Plaintiff is using against a D who already litigated and lost. 
ii. Defensive: Defendant can use against a plaintiff who already litigated and lost. 

iii. In this case (Parklane) wasn’t an issue bc Ps could not join themselves with the SEC suit. 
l. Hypo: Train accident. First P1 sues and his attorney sucks and he loses, but next P not bound by that bc not P2s fault that happened. Then P2 wins, and P3 sues and P3 can pick, so that is why courts are on the lookout. 
m. Hypo: First P1 only has a sprained ankle so D doesn’t fight that hard. P2s skull is falling off, so has incentive to fight harder. 
n. Settlement never has issue preclusion effect bc the issue has to have been litigated. 
o. Parklane doesn’t prohibit the use of non-mutual offensive preclusion but does give the trial court discretion to decide what to do with it. 
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